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Charitable  institution — No  payment  for  admis- 
sion —  Registration  —  Liability  for  keeping 
without  licence — Common  Lodging  Houses 
Act  1851  (14  ft  15  Vict.  c.  28)— Common 
Lodging  Houses  Act  1853  (16  ft  17  Vict,  c  41) 
— London  County  Council  (General  Powers) 
Act  1902  (2  Edw.  7,  c.  clxxiii.),  Part  9— 
Common  Lodging  Houses  Act  (Ireland)  1860 
(23  Vict.  c.  2(6),  as.  2,  3  


422 


CONTEMPT  OF  COURT. 

Inferior  court — Criminal  proceedings  before 
justices — Publication  of  matter)  tending  to 
prejudice  fair  trial — Subsequent  committal  of 
accused  for  trial — Jurisdiction  of  High  Court 
to  attach  for  contempt    487 

CORONER. 

Inquest  in  prison — Duty  of  coroner  in  holding- 
Death  of  prisoner  caused  by  wound  inflicted 
before  admission  to  prison — Previous  inveeti- 

? at  ion  by  magistrates  on  charge  of  assault — 
>utv  of  coroner  to  hold  full  inquiry  after 
previous  investigation— Coroners  Act  1887 
(SO  ft  51  Vict.  c.  71),  ss.  3,  4,  6    353 

CRIMINAL  LAW. 

Arraignment — Offence  after  previous  conviction 
— Indictment  charging  previous  conviction 
after  count  for  misdemeanour — Arraignment 
of  prisoner  on  count  charging  previous  con- 
viction in  first  instance — Error — Larceny  Act 
1861  (24  &  26  Vict.  c.  96),  s.  116— Prevention 
of  Crimes  Act  1871  (34  &  35  Vict.  c.  112), 
ss.  7,  9 261 

Conspiracy — Conspiring  to  do  an  act  tending  to 
public  mischief — Combination  to  procure 
passport  in  name  of  one  person  to  be  used  by 
another  person — Indictable  misdemeanour 362 

Evidence  —  Admissibility  —  Indecent  assault  — 
Complaint  or  statement  by  girl  assaulted — 
Statement  made  in  prisoner's  absence — When 
admissible  -  Re*  gentie — Consent  not  material  214 

Evidence-  False  pretences — Course  of  conduct 
— Evidence  of  subsequent  transaction — When 
admissible     154 

Evidence — False  statement — Director — Manager 
— No  necessity  for  formal  appointment — 
Person  acting  as  manager — Practice  -Re- 
stating case— Larceny  Act  1861  (24  ft  25  Vict, 
c.  96),  s.  84 156 
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Falsification  of  accounts — False  entry — Docu- 
ment not  property  of  employer — {Servant's 
book — Falsification  of  Accounts  Act  1875 
(38  ft  39  Vict.  c.  24),  s.  1    507 

Felony  —  Practice  —  Misdemeanour  —  Indict- 
ment —  Receiving  stolen  goods  —  Receiver  — 
Goods  stolen  by  married  woman — Necessary 
averment  —  Larceny  Act  1861  —  Married 
Women's  Property  Act  1882—24  &  25  Vict, 
c.  96,  s.  91;  4$  ft  46  Vict.  c.  75,  ss.  12,  16 588 

Interpretation  of  statute — Repeal  of  limitation — 
Extension  of  period,  for  prosecution — Retro-  -n 
spectiveness  —  Offenca  against  child  —  Un- 
lawful carnal  knowledge  —  Criminal  Law 
Amendment  Act  1885 — Prevention  of  Cruelty 
to  Children  Act  1904—48  ft  49  Vict.  c.  60. 
s.  5  (1) ;  4  Edw.  7,  c.  15,  s.  27  268 

Larceny — Sale  of  goods  in  bulk — Fraud — Con-  .  . 
spiracy — Fraudulent  conspiracy   with   servant 
of  vendor — Delivery  of  quantity  greater  than 
quantity  sold — False  receipt  324 

Libel — Criminal  information — Libel  upon  per- 
sons   discharging   public    duties    imposed    by 

^'sHatute— -Committee    acting    under  ,  Licensing 
Act  1904 — Libel   upon — Jurisdiction  of  court  ] 
to  $tant  criminal  information    432 

Practice  —  Evidence  —  Cruelty  to  children  — 
Presence  of  child  at  trial — When  necessary — 
57  .A.  58  Vict.  c.  41,  s.  16(6)    88 

Practice' — Evidence — Prisoner's  evidence — Cross- 
exalnination    as    to    character — Nature    and 
.conduct  of   the   defence — Criminal    Evidence 
Act  1898  (61  ft  62  Vict.  a.  36)  87 

CRUELTY   TO   ANIMALS. 

Causing  animal  to  be  cruelly  ill-treated — Per- 
formance with  savage  animals — Bringing  tame 
animal  in  contact  with,  wild  animals — Tame 

•  -.animal    attacked    and    injured — Conviction — 

Cruelty  to  Animals  Act  1849  (12  ft  13  Vict. 
c.  92),  s.  2  426 

DISTRESS. 
Poor  rate — Costs  and  charges  of  distress — Dis- 
tress for  sum  not  exceeding  201. — Limitation 
of  amount  of  costs  and  chargefc^Distress 
(Costs)  Act  1817  (57  (Geo/ 3/  c.  93),  s.  1, 
schedule— Distress   (Costs)   Act*  1827   (7  ft  8 

*  Geo,  4,  c.  17)— Distress  for  Rates  Act  1849 
(12  ft  13  Vict.  c.  14),  s.  1  92,  681 

DRAIN. 

(See    Loral    Government — Municipal    Corporation — 
Public  Health — Public, Health,  London.)    , 

ECCLESIASTICAL   LAW. 

Brawling  in  church — "  Disturbing  "  clergyman 
during  service — Ordination  by  bishop  to 
priests  orders — Reading  protest  against 
candidate- -Charge  of  ritualistic:  practices — 
M  Impediment  "      to      ordination  -  -  "  Notable 

•m crime"— Ecclesiastical  Courts  Jurisdictipn  Act 
1860  (23  ft  24  Vict.  c.  32). \s.  2  199 

,     , EDUCATION.  .    v 

Elementary  —  School  ''boards* —  Abolition  — 
Property  of  school  boards*— Whall' 'he  trans- 
ferred" —  *' Appointed  day  "  Vesting 
National  Debt  Act  1870  (33  &  34  Vict.  o.  71). 
ss  .22,  '24—  National  Debt  (Stockholders' 
Relief  Ac*  1892  (55*  56  Vict.  c.  39).  s.  4- 
ElementaiV  K&ncatioii' Act  1870  (33  &  34  Vict. 
75),  s.  30— Education  Act  1902  (2  Edw.  7, 
«.  42>,  ss.  1.  5,  25  (1),  sched.  2,  clause  1  :..       6 


PAOB 

"  Non-provided  "  school — Power  of  managers 
to  dismiss  teacher  —  Consent  of  education 
authority— Education  Act  1902  (2  Edw.  7, 
c.  42),  ss.  7  (1)  (a)  (6)  (r)  (<l)  (e)  (7),  17, 
sched.  1  (a)  (6)  , 524 

ELECTION    (MUNICIPAL). 
(See  Municipal  Corporation.) 

ELECTION    (PARLIAMENTARY). 
v  :  (See  Registration- of  Voters.) 

ELECTRIC   LIGHTING. 
(See  Local  Government.) 

EMPLOYER   AND   WORKMAN. 

Wages — Deductions — Legality  of — Wrork  given 
to  outworkers — Person  not  bound  by  contract 
to  do    the   work   personally — "  Workman  " — 

•  Truck  Act  1896  (59  ft  60  Vict,  c.  44).  s.  2, 
sub-s.  1— Truck  Amendment  Act  1887  (50  ft  51 
Vict.  v.  46),  s. » 2**~Employers  and  Workmen 
Act  1875  (38  ft  39  Vict.  c.  90),  s.  10 287 

EVIDENCE. 
(See  Criminal  Law.) 

EXCISE. 

(See  Revenue-.) 

FACTORY   AND    WORKSHOP. 

Employing  child  in  mealtimes — Dismissal  of 
information — Factory  and  Workshop  Act  1901 
(lEdw.  7,  c.  22),  s.  141 646 

Underground  bakehouse — Structural  alterations 
— Expenses  of  alterations  necessary  to  secure 
certificate — Covenant  by  lessee  to  pay  all 
"  outgoings "  —  Liability  of  lessee  under 
covenant  to  bear  expenses  of  alterations — 
Jurisdiction  of  magistrate  to  apportion  ex- 
penses as  between  owner  ana  occupier — 
Factory  and  Workshop  Act  1901  (1  Edw.  7, 
c.  22),  s.  101,  sub-s.  8    26 


FEEDING    STUFF. 

Sale — Causing  or  permitting  invoice  to  be  given 
— Invoice  false  in  material  particular — -Not 
giving  invoice  stating  name — -Fertilisers  and 
Feeding  Stuffs  Act  1893  (56  ft  57  Vict.  c.  56)  ...  496 

FISHERY. 

Fishery  district — Licence  to  fish — River  a  tribu- 
tary of  salmon  river — Water  of  river  diverted 
into  mill  race  and  mill  dam — Fishing  in  dam 
— Whether  dam  is  a  "  tributary  " — Salmon 
Fishery  Act  1865  (28  ft  29  Vict.  c.  121),  ss.  3, 
5,  35-Freshwater  Fisheries  Act  1878  (41  ft  42 
Vict.  c.  39),  ss.  6,  7    635 

FOOD   AND   DRUGS, 
^ulteration — Food — Sale  of  article  injuriously 
'affected'  by  abstraction — Purchase  for  analysis 
-Division  into  three  parte — Third  portion  re- 
tained bv  purchaser  incapable  of  analysis  by 
Inland  Revenue  Department— Condition  pre- 
cedent to  conviction— Sale  of  Food  and  Drugs 
Act  1875  (38  ft  39  Vict.  c.  63),  «*.  9,  14,  21, 
-22;  and  1899  (62  ft  63  Vict.  c.  51),  6.  21  640 
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Adulteration  —  Proceedings  instituted  by 
inspector  of  nuisances  of  non-quarter  sessions 
borough — Right  to  institute    399 

Adulteration — Sample — Division  for  analysis — 
Article  sold  in  packets  —  Purchase  of  a 
number  of  packets  —  Mixing  contents  of 
packets  and  dividing  for  analysis — Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
s.  14 256 

Brandy — Division  of  sample — Portion  handed  to 
seller  not  sufficient  for  analysis — Certificate — 
Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict.  c.  63),  s.  14  499 

Certificate  of  analyst — Standard  of  percentages 
not  set  out — Sufficiency  136 

Margarine  —  "  Parcel  "  —  Margarine  Act  1887 
(50  &  51  Vict.  c.  29),  s.  6 412 

"  Marvo  " — Sale  of  butter  substitute  otherwise 
than  as  margarine  —  Margarine  Act  1887 
(50  &  51  Vict.  c.  29),  s.  3 652 

Milk — Deficiency  in  fat — Sold  as  from  cow — 'Not 
tampered  with  or  adulterated — Sale  of  Food 
and  Drugs  Act  1875  (38  &  39  Vict.  c.  63),  s.  6  249 

Milk — Demand  for  sample  from  churn — No 
demand  for  milk — Sale  of  Food  and  Drugs  Act 
1875  (38  &  39  Vict.  c.  63),  s.  6 222 

Preserved  peas — Sulphate  of  copper — Injurious 
to  health — Certificate  of  analyst — Sale  of  Food 
and  Drugs  Act  1875  (38  &  39  Vict.  c.  63),  s.  3    78 

Warranty  —  Milk  —  Place  of  delivery  — ■  Milk 
tampered  with  in  transit — Sale  of  Food  and 
Drugs  Act  1899  (62  &  63  Vict.  c.  51),  s.  20  (6)  141 

FRANCHISE. 

(See  Registration  of  Voters.) 

GUARDIANS. 
(See  Public  Authority.) 

HIGHWAY. 

Diversion — Notice  to  be  affixed  on  the  highway 
— Period  for  which  notice  is  to  remain  affixed 
—Highway  Act  1835  (5  k  6  Will.  4,  <?.  50), 
s.  85 90 

Limitation  of  action — Damage  to  highway — 
Action  against  public  authority — Period  of 
limitation — Damage  done  by  contractors — Not 
servants  or  agents— Highways  and  Loco- 
motives (Amendment)  Act  1878  (41  &  42  Vict. 
c.  77),  s,  23 — Public  Authorities  Protection 
Act  1893  (56  &  57  Vict.  c.  61),  s.  1— Loco- 
motives Act  1898  (61  &  62  Vict.  c.  29),  s.  12, 
sub-s.  1 42,  164 

Local  authority — Electrification  of  tramways— 
Temporary  rails — Damage  done  by  contractors 
—  Liability  —  Limitation  o  f  action  —  Public 
Authorities  Protection  Act  1893  (56  &  57  Vict. 
c.  61),  s.  1 — London  County  Tramways 
(Electrical  Power)  Act  1900  (63  &  64  Vict. 
c.  ccxxxviii.,)  s.  6 242 

Local  authority  taking  over  repair  and  main- 
tenance — Consent  in  writing  of  "owner"  and 
"  occupier  "  —  Licensee  —  Highway  Act  1862 
(25  &  26  Vict.  c.  61),  s.  36 527 

Locomotive — Traction  engine — Injury  to  road — 
Public  nuisance — Injunction — Default  of  local 
authority— Locomotive  Act  1861  (24  &  25  Vict. 
c.  70),  9.  13— Locomotives  Act  1898  (61  &  62 
Vict.  c.  29),  s.  6 331 

Locomotive — Use  of,  on  highway — Excessive 
weight  of  locomotive — Damage  to  water  main 
under  road — Absence  of  negligence — Liability 
of  owner  of  locomotive — Locomotives  Acts 
1861  (24  &  25  Vict.  c.  70),  s.  13,  and  1865 
(28  &  29  Vic*    <:.  83),  s.  12  474 
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Main  road — Vested  in  county  council — Support- 
ing and  retaining  walls— Repair — Mandatory  . 
order— Local  Government  Act  1888  (51  &  5tf 
Vict.  c.  41),  s.  11  180 

Non-repair  —  Accident  causing  damage  — 
Liability  of  public  authority  for  nonfeasance 
— Liability  enforceable  only  by  indictment — 
Liverpool  Improvement  Act  1846,  ss.  36,  37, 
38,  58 172 

Nuisance  —  Laying  rubbish  on  highway  —  * 
"  Injury,  interruption,  or  personal  danger  of 
any  person  travelling  thereon" — Conviction 
for  laying  rubble  "to  the  interruption  and 
personal  danger"  of  person  travelling  on 
highway  —  Duplicitv  —  Highway  Act  1835 
(6  &  6  Will.  4,  c.  50*),  s.  72  529 

Repair  —  Bridges  —  Approaches  —  Highway  for 
300ft.  from  ends  of  bridge — Statute  of  Bridges 
(22  Hen.  8,  c.  5) — New  River  Company's  Acts 
(3  Jac.  1,  c.  18;  4  Jac.  1,  c.  12)— New  River 
Company's  charter 63 

Repair — Mines  under  highway — Subsidence  of 
highway  by  working  mines  underneath — 
Highway  vested  in  urban  authority — Liability 
of  mineowner  to  restore  highway — Proper 
measure  of  damages — Cost  of  restoring  high- 
way to  original  level — Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  s.  149— Highways  and 
Locomotives  (Amendment)  Act  1878  (41  &  42 
Vict.  c.  77),  s.  27  349 


HOUSE   REFUSE. 
(See  Metropolis.) 

HUSBAND   AND   WIFE. 
(See  Poor  Law — Summary  Jurisdiction.) 

INDICTMENT. 

(See  Practice.) 

INSURANCE. 

Industrial — Policy  exceeding  20/. — Jurisdiction 
of  justices — Collecting  Societies  and  Industrial 
Assurance  Companies  Act  1896  (59  &  60  Vict, 
c.  26),  ss.  1,  7 562 

JUSTICES. 
(See   Insurance — Summary  Jurisdiction.) 

LIBEL. 
(See  Criminal  Law.) 

LICENSING. 

Beerhouse  licensed  before  1869 — Conviction  of 
licence-holder  for  selling  spirits  without  a 
licence  —  Forfeiture  of  licence  —  Application 
by  owners  to  special  session*  for  grant  of  a 
licence — Refusal  by  justices — Grounds  of 
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1870  (33  &  34  Vict.  e.  29),  s.  7— Licensing  Act 
1874  (37  &  38  Vict.  c.  49),  s.  15 13 

County  borough — Renewal  of  licence — Refer- 
ence of  renewal  to  whole  body  of  justices  for 
county  borough — Refusal  to  renew— Right  of 
appeal   from    justices   in  county  borough  to 

Quarter   sessions    for   county — Licensing    Act 
904  (4  Edw.  7,  c.  23),  s.  5,  sub-s.  4;  s.  8. 
subs.  2 630 
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Existing  on-licence — Application  for  renewal — 
Power  of  justices — No  right  to  require  under- 
taking —  Mandamus  —  Licensing  Act  1904 
(4  Edw.  7,  c.  23),  ss.  1,  9 367 

Justices — Disqualification — Justices  incompetent 
to  act  sitting  on  bench — Refusal  of  renewal  by 
licensing  justices — Appeal — Licensing  justices 
sitting  on  bench  at  quarter  sessions  on  hearing 
of  appeal — Validity  of  order 610 

Open  during  prohibited  hours — Purchase  on 
Saturday  —  Appropriation  —  Delivery  on 
Sunday— Licensing  Act  1874  (37  &  38  Vict. 
c.  49),  s.  9    .i 203 

Populous  place — Exemption  from  closing — Juris- 
diction —  Certiorari  —  Licensing  Act  1872 
(35  k  36  Vict.  c.  94),  s.  26— Licensing  Act 
1874  (37  &  38  Vict.  c.  49),  s.  32  228 

Provisional  licence — Premises  about  to  be  con- 
structed— Licence  for  seven  years  from  com- 
pletion of  premises  and  final  order  of  justices 
— Jurisdiction  of  justices  to  grant — Date  of 
commencement  of  licence — Licensing  Act  1874 
(37  &  38  Vict.  c.  49),  s.  22— Licensing  Act  1904 
(4  Edw.  7,  c.  23),  s.  4,  sub*.  3 573 

Removal  of  licence  to  new  site — Application  for 
— Conditions — Money  payment  in  respect  of 
monopoly  value — Jurisdiction  of  justices  to 
impose  conditions  upon  application  for  pro- 
visional removal  of  licence — Licensing  Acts 
1872  (35  &  36  Vict.  c.  94),  s.  50,  and  1874 
(37  k  38  Vict.  c.  49),  s.  22— Licensing  Act 
1904  (4  Edw.  7,  c.  23),  s.  4,  sub-s.  2  314 

Renewal  of  licence — Borough  not  being  county 
borough,  but  having  separate  commission  of 
peace  —  Reference  of  renewal  to  quarter 
sessions — Appointment  of  one  of  the  justices 
to  act  on  committee  of  quarter  sessions — Right 
of  justice  who  heard  application  for  renewal 
to  sit  on  committee — Licensing  Act  1904 
(4  Edw.  7,  c.  23),  s.  5,  sub-s.  5 619 

Renewal  of  licence — House  not  needed  in  neigh- 
bourhood—  Report  by  justices  to  quarter 
sessions — Notice  to  licence-holder — Evidence 
on  oath — Licensing  Act  1872  (35  k  36  Vict, 
c.  94),  s.  42— Licensing  Act  1904  (4  Edw.  7, 
c.  23),  s.  1,  sub-s.  2 301 

Renewal  of  licence  —  House  not  required  — 
Licensing  justices  delegating  their  powers  to 
sub-committees — Report  of  sub-committee— 
Duty  to. communicate  to  licensee-— Report  of 
house  to  quarter  sessions — Question  as  to  other 
houses  in  neighbourhood  not  reported  — 
Admissibility  of  —  Licensing  Act  1904  (4 
Edw.  7,  c.  23),  s.  1,  sub-s.  2;  s.  5,  sub-s.  2  ...  611 

Renewal  of  licence — Order  for  alterations — 
Structural  alterations — Alterations  for  secur- 
ing "  proper  conduct  of  the  business  " — Order 
for  stopping  up  one  door  and  locking  another — 
Jurisdiction  of  licensing  justices — Licensing 
Act  1902  (2  Edw.  7,  c.  28),  s.  11,  sub-s.  4 614 

Renewal  of  licence — Reference  to  quarter 
sessions  of  question  of  renewal— Committee  of 
quarter  sessions — Refusal  to  renew — Jurisdic- 
tion of  committee  to  state  case — Licensing  Act 
1904  (4  Edw.  7,  c.  23),  s.  1,  sub*.  2;  s.  5. 
sub.-s.  2    625 

Sale  by  drayman  off  van  without  authority — 
Liability  of  employer — Licensing  Act  1872 
(35  &  36  Vict.  c.  94),  s.  3  503 

Selling  by  retail  without  a  licence — Charge 
proved — Information  dismissed  because  offence 
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feror— Application  to  transfer — Alehouse  Act 
1828  (9  Geo.  4,  c  61),  ss.  4,  14 130 
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LIGHT  RAILWAYS. 


Electric  tramway  in  streets  of  borough — 
11  Omnibus  " — "Hackney  carriage  "—Carriage 
used  on  light  railway — Licence  of  local 
authority — Licence  for  carriage  as  being  a 
41  hackney  carriage  " — Town  Police  Clauses 
Act  1847  (10  k  11  Vict.  c.  89J,  ss.  37,  38,  45— 
Town  Police  Clauses  Act  1889  (52  &  53  Vict, 
c.  14),  ss.  3,  A — Light  Railways  Act  1896 
(59  &  60  Vict.  c.  48)  121 

LIMITATION    OF  ACTION. 
(See  Highway.) 

LOCAL  AUTHORITY. 

Sanitary  conveniences— Subway — Public  Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76),  s.  44  327 

( See  H igh way — Nuisance — Tramway. ) 

LOCAL   GOVERNMENT. 

Adjustment — Formation,  of  county  borough — 
Loss  of  profitable  area — Local  Government 
Act  1888  (51  k  52  Vict.  c.  41),  s.  32  232 

Borough  councillor — Disqualification — Municipal 
Corporations  Act  1882  (45  &  46  Vict.  c.  50), 
ss.  12,  41  226 

By-law  — ■  Borough  —  Evidence  of  publication  — 
Authenticated  copy — Municipal  Corporations 
Act  1882  (45  &  46  Vict.  c.  50),  ss.  23,  24 137 

By-law — New  street — Air  space  and  ventilation 
—  One  "  domestic  building  "  —  Occupation  — 
Communication — Frontage — Tests  of  definition  452 

By-law — Validity — Sale  of  racing  tips  in  news- 
papers— By-law  forbidding  the  frequenting  of 
public  streets  for  the  sale  of  such  newspapers 
— Municipal  Corporations  Act  1882  (45  k  46 
Vict.  c.  50),  s.  23  24 

Contract  for  supply  of  water  by  one  local  autho- 
rity to  another — Sanction  of  Local  Govern- 
ment Board  —  Enlargement  of  district  — 
Penalty  clause  —  Public  Health  Act  1875 
(38  k  39  Vict,  c  55),  ss.  61,  174  (2)  67,  445 

Drain  or  sewer — Pipe  draining  two  or  more 
houses  belonging  to  different  owners — 
"  Single  private  drain "  —  Nuisance  — 
Liability  of  owner  to  abate  nuisance — Notice 
by  local  authority— Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  s.  41— Public  Health 

'  Act*  Amendment  Act  1890  (53  &  54  Vdot. 
c.  59),  s.  19 51 

Drain  or  sewer — "  Single  private  drain  " — Line 
of  pipes  draining  several  houses  of  same 
owner— Draining  into  "  single  private  drain  " 
— Public  Health  Act  1875  (oo  k  39  Vict, 
c.  55),  s.  41 — Public  Health  Acts  Amendment 
Act  1890  (53  &  54  Vict,  c.  59),  s.  19  217 

Electric  lighting — Provisional  order— Corpora- 
tion as  undertakers — Agreement  with  com- 
pany— Transfer  of  powers — No  consent  of 
Board  of  Trade— Electric  Lighting  Act  1882 
(45  &  46  Vict.  c.  50),  s.  11  456 

National  school — Teacher — Notice  determining 
engagement  given  bv  the  managers  before 
coming  into  force  of  Education  Act  1902 — Ex- 
piration of  notice  after  Act  in  force — 'Dis- 
missal— Consent  of  local  education  authority 
— Parties    to     action — Education    Act     1902 

(2  Edw.  7.  c.  42),  s.  7,  »ub-«.  1  (r)  159 

Paving  expenses  —  Liability  of  frontager  — 
Change  of  ownership  of  premises — Owner  at 
date  of  completion  of  works  not  owner  at  date 
of  demand  —  Summary  proceedings  —  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55).  ss.  150, 
257  48 
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Paving,  &c,  highway  not  repairable  by  in- 
habitants— Notice  to  do  work — 'Purchase  after 
notice  {given,  but  before  works  completed — 
No  service  on  purchaser — Service  of  notice  of 
apportionment— Public  Health  Act  1875  (38  & 
39  Vict.  c.  54),  as.  150,  257 189 

Sanitary  authority— Sewage — Discharge  into  sea 
—  Pollution  —  Nuisance  —  Injunction — Public 
Health  Act  1848  (11  &  12  Vict.  c.  63),  s.  49— 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
ss.  23,  27— Sea  Fisheries  Act  1868  (31  &  32 
Vict.  c.  45),  ss.  51,  53— Sea  Fisheries  Act  1888 
(50  &  5L  Vict.  c.  54),  s.  2-^SoufWd  Local 
Board  Act  1887  (50  &  51  Vict.  <*.  v.),  s.  5 578 

Sewage — Pollution  of  river — Riparian  owner — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55) . 
ss.  15,  17,  19,  299— Rivers  Pollution  Preven- 
tion Act  1876  (39  &  40  Vict.  c.  75),  s.  3— 
Rivers  Pollution  Prevention  Act  1893  (56  &  57 
Vict.  c.  31),  s.  1 — Public  Authorities  Protec- 
tion Act  1893  (56  &  57  Vict.  c.  61),  s.  1  (a)— 
Local  Government  Act  1888  (51  &  52  Vict, 
c.  41),  s.  14  (1)  98 

Veterinary  inspector — Liability  of  local  autho-. 
ritv  for  negligence  of — Diseases  of  Animals 
Act  1894  (57  &  58  Vict,  c.  57) -^Sheep-scab 
Order  1898    471 

(See  Metropolis.) 

LOCOMOTIVE. 

(See  Highway.) 

LUNACY. 

Pauper  lunatic — Asylum — Expenses  of  main- 
tenance of  lunatic — Settlement  in  parish  out- 
side county  or  borough  to  which  the  asylum 
belongs — Limit  of  charge  for  maintenance — 
Lunacy  Act  1890  (53  &  54  Vict.  c.  5),  s.  283, 
subs.  1,  3 33,  163 

MAGISTRATE. 

(See  Slander.) 

MARKET. 

Infringement — Injunction    220 

Toll  —  By-law  —  Hawking  —  Manufacturer  of 
mineral  waters  calling  on  customers 654 

MERCHANDISE  MARKS. 

False  trade  description — Soda  crystals — Mer- 
chandise Marks  Act  1887  (50  &  51  Vict.  c.  28)  480 

METROPOLIS. 

Alteration  of  street—Notice  to  treat — Power  to 
take  part  of  house  where  owner  is  altering  or 
demolishing  it — Michael  Angelo  Taylor's  Act 
(57  Geo.  3,  c.  xxix.),  as.  80,  §2 520 

Building — Dangerous  structure — Party  wall — 
Party  wall  in  dangerous  state — Inspection  by 
district  surveyor—Right  of  council  to  two  sets 
of  fees  for  inspection — London  Building  Act 
1894  (57  &  58  Vict.  c.  ccxiii.),  s.  113,  sched.  3, 
part  2     406 

Building  line  —  Projection  —  Structure- 1 1 1  urn i - 
nated  advertisement — London  Building  Act 
1894  (57  &  58  Vict.  c.  ccxiii.)  409 

By-law  —  Litter  in  streets  —  Repugnancy  to 
statute    408 

Excavation  for  gas  pipes — 'Making  good  and 
reinstating — Insertion  of  concrete  course — • 
Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120),  ss.  Ill,  114 — Metropolis  Manage- 
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ment  Amendment  Act  1862   (25  &  26  Vict. 

c.  102),  s.  82    576 

Formation  of  or  laying  out  new  street — Con- 
ditions of  sanction  by  London  County  Council 
— Erection  of  new  building  upon  either  side 
or  upon  site  abutting  upon  roadway — London 
Building  Act  1894  (57  &  58  Vict.  c.  ccxiii.)  ...  413 

House  refuse — -Removal  of — Trade  refuse — 
Refuse  of  hotels — Public  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76),  ss.  30,  141 648 

Local  government — New  street — Paving  ex- 
penses— Apportionment  among  frontagers— 
Property  "  bounding  or  abutting  " — Inter- 
vention of  court — -Declaratory  judgment — 
Metropolis  Local  Management  Acts  1855 
(18  &  19  Vict.  c.  120),  s.  105,  and  1862  (25  &  26 
Vict.  c.  102),  s.  77 346 

New  street  —  Paving  expenses  —  "  Owners  "  — 
Land  abutting  on  street — Statutory  restric- 
tion on  uses  of  land  in  favour  of  individuals — 
Exemption  from  paving  expenses' — Metropolis 
Management  Act  1855  (18  &  19  Vict.  c.  120), 
ss.  105,  250— Metropolis  Management  Amend- 
ment Act  1862  (25  k  26  Vict.  c.  102),  s.  77— 
Midland  Railway  Act  1900  (63  &  64  Vict, 
c.  cxliii.),  s.  18    39,  169 

Paving  new  street — "  Intersection  " — Metropolis 
Local  Management  Act  1862  (25  &  26  Vict, 
c.  102),  s.  77  397 

Poor — Provision  of  casual  wards. — Metropolitan 
Common  Poor  Fund — Land  on  which  wards 
built — Payment  for  lands    465 

Privy — Emptying  of — "  Street  or  public  place  " 
— Privy  on  private  property  adjoining  public 
road — Emptying  of,  during  prohibited  hours 
—  Offence — Metropolitan  Police  Act  1839 
(2  &  3  Vict.  c.  47),  s.  65,  sub-s.  4 463 

Removal  of  house  refuse — Failure  to  remove 
without  reasonable  cause — 'Notice  to  place 
refuse  on  kerbstone  or  footpath  —  Public 
Health  (London)  Act  1891  (54  &  55  Vict, 
c.  76),  s.  30 563 

Street — Commencing  to  form  or  lay  out — 
Passage  to  shops — London  Building  Act  1894 
(57  &  58  Vict,  c  ccxiii.),  ».  7  21 

Street  widening — Compulsory  powers — House — 
Adjudication  to  take  whole  —  Part  to  be 
thrown  into  street — Prior  agreement  to  sell 
surplus  land  subject  to  rights  of  pre-emption 
— Bona  fides — Michael  Angelo  Taylor's  Act 
1817  (57  Geo.  3,  c.  xxix.),  ss.  80,  96 592 

Street  widening  — •  Compulsory  purchase  — 
Borough  councU— London  County  Council — 
57  Geo.  3,  c.  xxix.  (Michael  Angelo  Taylor's 
Act),  s.  80    105 

Street  widening — House  severance — Right  of 
corporation   342 

MINE. 

Checkweigher — Removal  of — Interference  with 
workmen — -Coal  Mines  Regulation  Act  1887 
(50  &  51  Vict.  c.  58),  s.  13 36 

(See  Highway.) 

MOTOR-CAR. 

Conviction — Right  of  appeal — "Fine"  exceed- 
ing 20s. — -Inclusion  of  costs  in  word,  "  fine  " — 
Motor  Car  Act  1903  (3  Edw.  7,  c.  36),  s.  11  (2)  386 

Conviction  for  driving  at  a  dangerous  speed, 
"having  regard  to  all  the  circumstances  of 
the  case" — 'Appeal  to  quarter  sessions — Evi- 
dence of  traffic  reasonably  expected  to  be  on 
highway — Admissibility— Motor  Car  Act  1903 
(3  Edw.  7,  c.  36)    675 

Driver — Information  for  driving  "  in  a  manner 
dangerous     to     the     public '—Evidence     of 
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excessive  speed — Admissibility  of  evidence 
upon  charge  of  driving  "in  a  manner 
dangerous  to  the  public  ' — Motor  Car  Act 
1903(3  Edw.  7,  c.  36).  s.  1,  subs.  1  360 

Driving  recklesslv — Danger  to  person  on  car — 
Motor  Car  Act  "1903  (3  Edw.  7,  c.  36),  s.  1  ...  247 

Owner— Refusal  by  owner  to  give  name  and 
address  of  driver — Conviction  of  owner — 
Omission  in  conviction  of  allegation  that 
driver  had  committed  an  offence — -Validity  of 
conviction — Motor  Car  Act  1903  (3  Edw.  7, 
c.  36),  s.  1.  sub-s.  3 — Motor  Cars  (Use  and 
Construction)  Order  1904,  art.  4,  r.  6  291 

Speed — Speed  exceeding  twenty  miles  an  hour 
— Evidence  of  rate  of  speed  by  constable  as 
shown  by  stop-watch — Sufficiency — "  Opinion 
of  one  witness  "  merely — Motor  Car  Act  1903 
(3  Edw.  7,  <?.  36),  a.  9 674 

Speed  limit  in  Rovail  park — 'Parks  Regulation 
Act  1872  (35  &  36*  Vict.  c.  15) ,  s.  9— Statutory 
Rules  and  Orders  1904,  No.  979,  r.  4  "..  265 

MUNICIPAL   CORPORATION. 

Election  of  councillor  —  Disqualification  of 
candidate — No  notice  given  to  electors — Right 
to  claim  seat    153 

Overflow  of  drain — Liability  for  damage  - 
Negligence    442 

NAVY. 

Royal  Naval  Reserve — Making  false  statement 
on  entering — Liability  to  punishment  as  for 
false  statement  made  on  entering  the  "  naval 
service  "—Naval  Enlistment  Act  1853  (16  &  17 
Vict.  c.  69),  «.  16— Naval  Volunteers  Act  1853 
(16  &  17  Vict.  c.  73),  s.  17— Royal  Naval 
Reserve  (Volunteer)  Act  1859  (22  4  23  Vict, 
c.  40),  ss.  15,  16 80 

NUISANCE. 

Statutory  powers — Electric  lighting — Escape  of 
electricity  from  main—  Explosion — Damage  to 
property— Liability  of  undertakers — Statutory 
exoneration  from'  action  in  the  event  of 
nuisance— Electric  Lighting  Act  1882  (45  &  46 
Vict.  c.  56)— Electric  Lighting  Act  1888 
(51  &  52  Vict.  c.  12)— Manchester  Electric 
Lighting  Order  1890 377 

Statutory  powers — Liability  of  local  authority — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
as.  17,  27,  299 — Local  Government  Board's 
Provisional  Orders  Confirmation  (No.  9)  Act 
1900  (63  &  64  Vict.  c.  clxxviii.)—  Dorchester 
Order  1900,  art.  21  335 

(See  Hiyhway.) 

POISON. 

Vermin    killer   -Poisonous    vegetable   alkaloid- 
Compound  — -  Resolution     of     Pharmaceutical 
Society— Pharmacy  Act  1868   (31   &  32  Vict, 
c.  121).  ss.  2.  17,  sched.  A,  parts  1  and  2  555 

POOR  LAW. 

•'Desertion"  of  wife  by  husband  —  Mis- 
conduct of  wife— Wife  sent  away  for  a  tune 
by  husband  -Promise  bv  husband  to  take  wife 
back  on  her  reforming—  Allowance  to  wi  re- 
settlement bv  residence — Irremovability- 
Poor  Removal  Act  1861  (24  &  25  Vict.  c.  55). 
s.  3 308 

Pauper — Disobedience  of  order  of  workhouse 
officer  —  "  Misbehaviour  "  — ■  Poor  Relief  Act 
*815  (55  Geo.  3,  c.  137),  *.  5 143 
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Pauper — Refusal  to  maintain — Work  offered 
with  conditions — Vagrancy  Act  1824  (5  Geo.  4, 
c.  83),  s.  3  139 

Pauper  in  workhouse — Pauper  ordered  to  do 
certain  work — Injury  to  pauper  through 
negligence  of  servant  of  guardians — Right  of 
pauper  to  sue  guardians — Common  employ- 
ment     662 

Settlement — ■  Illegitimate  children  —  Removal  — 
Wife  living  apart  from  husband — Settlement 
of  children  under  sixteen  living  with  their 
mother— Posj  Removal  Act  1846  (9  &  10  Vict, 
c.  66),  8.  3 — Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  &  40  Vict.  c.  61), 
ss.  34,  35 258 

Settlement  —  Removal  —  Irremovability  —  Com- 
putation of  time  of  residence — Break  in 
residence — Absence  of  soldier  on  military 
service — Exclusions — Poor  Removal  Act  1846 
(9  &  10  Vict.  c.  66),  s.  1— Divided  Parishes 
and  Poor  Law  Amendment  Act  1876  (39  &  40 
Vict.  c.  61),  s.  34 '..  428 

Settlement — Three  years*  residence  by  child 
under  sixteen — Divided  Parishes  Act  1876 
(39  &  40  Vict.  c.  61),  ss.  34,  35 437 

POOR  RATE. 
(See  Dust  ret* — Hating.) 

PRACTICE. 

Indictment  —  Particulars  —  Deposit  of  par- 
ticulars with  indictment  — Criminal  law  — 
Libel  —  Obscene  libel  —  Defamatory  libel  — 
Unlawful  publication  of  obscene  matter — 
Sufficient  averment — Averment  of  intention  to 
debauch  public  morals  —  Law  of  Libel 
Amendment  Act  1888  (51  &  52  Vict.  c.  64),  s.  7  585 

Parties — Bankruptcy  of  plaintiff  suing  for  him- 
self and  all  other  creditors — Abatement — 
Application  to  dismiss  action — Action  in 
representative  capacity — Order  XVII.,  r.  1  ...  699 

PUBLIC   AUTHORITY. 

Guardians — Time  for  bringing  action  or  pro- 
ceedings — ■  Liabilities  of  public  authority 
under  contract — Arbitration — Time  fixed  for 
payment — Public  Authorities  Protection  Act 
1883  (56  &  57  Vict,  c.  61)— Poor  Law  (Pay- 
ment of  Debts)  Act  1859  (22  &  23  Vict.  c.  49), 
ss.  1,  3  18 

PUBLIC    HEALTH. 

Agreement  with  local  authority — Reservation 
of  powers — Liability  of  frontagers) — Private 
Street  Works  Act  1892  (55  &  56  Vict.  c.  57)  ...  606 

By-law  —  Existing  water-closets  — -  Repairs  — 
Notice  not  given  to  authority — Public  Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76),  s.  39  644 

Cleansing  of  cesspool — Resolution  by  authority 
to  cleanse  privies,  closets,  and  ashpits — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
s.42 571 

Drain  or  sewer — -Nuisance — Discharging  sewage 
into  drain — Persons  "  by  whose  act  or  default 
the  nuisance  arises  " — Notice  to  abate  nuisance 
—Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
ss.  94,  95,  96  280 

Sewer — "  Single  private  drain  "—Single  private 
drain  running  into  sewer—  Liability  to  abate 
nuisance  in  sewer — 'Notice  of  nuisance  by 
inspector  of  local  authority — Sufficiency— 
Public  Health  Act  1875  (38  &*39  Vict.  c.  55). 
s.  41 — Public  Health  Acts  Amendment  Act 
1890  (53  &  54  Vict.  c.  59),  s.  19 401 
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Unsound  meat — Carcase  deposited  for  purpose 
of  sale — No  exposure  for  sale — Offence— 
Person  to  whom  article  "  belongs  or  did 
belong  at  the  time  of  exposure  for  sale  "— - 
Public  Health  Act  1875  (38  &  39  Vict.  c.  65). 
ss,  116.  117 — Public  Health  Acts  Amendment 
Act  1890  (53  A  54  Vict.  c.  59),  s.  28 196 

(See  Local  Authority.) 

PUBLIC   HEALTH    (LONDON). 

Drain — Nuisance  through  defect  in  drain — 
Drainage  of  adjoining  houses — Owner  of  one 
house  having  right  to  discharge  sewage  into 
drain  under  adjoining  house — No  duty  to 
repair  drain  on  adjoining  premises — Costs  of 
abating  nuisance — Right  to  contribution — 
Public  Health  (London)  Act  1891  (54  &  55 
Vict.  c.  76),  s.  120 145 

Drain  communicating  with  sewer — Nuisance — 
Taking  up  and  relaying  drain — "  Reconstruc- 
t  ion  "  or  "  repair  "  —  By-laws  —  Metropolis 
Management  Act  1855  (18  ft  19  Vict.  c.  120), 
s.  20?   459 

Unsound  meat,  prosecution  for  having  on 
premises—Bight  of  any  person  to  prosecute — 
Information  by  sanitary  inspector  "  on  behalf 
of"  sanitary  authority — No  previous  autho- 
rity given— -Public  Health  (London)  Act  1891 
(54  &  55  Vict.  c.  76),  ss.  47,  sub-s.  2,  107,  123  669 

RAILWAY. 

Carriage  of  goods — Tolls — False  account  to 
avoid  payment — Demand — Railway  Glauses 
Act  1845  (8  Vict.  c.  20),  ss.  98,  99  191 

Locomotive--^Smoke — Engine  emitting  smoke — 
Engine  properly  constructed  to  consume  its 
own  smoke — No  default  on  part  of  company 
other  than  not  providing  smokeless  coal — 
Offence — Railway  Clauses  Consolidation  Act 
1845  (8  ft  9  Vict.  c.  20),  s.  114— Regulation  of 
Railways  Act  1868  (31  ft  32  Vict.  c.  119),  s.  19  676 

Rating — Poor  rate — Assessing  portion  of  line  in 
parish — Principle  of  assessment — Parochial 
method — Contributive  value — Costs  of  con- 
struction of  line — Case  stated  by  quarter 
sessions — Omission  in  order  as  to  statement  of 
case     541 

Rating — Poor  rate — line  connecting  two  rail- 
ways for  interchange  of  traffic — Cost  of  con- 
struction— Taking  cost  of  construction  into 
account  as  an  element  of  rateable  value — Net 
profits  of  line  536 

Rating — Railway  lines — Rating  of  lines  passing 
through  station — Lines  to  goods  station — 
Relief  lines  or  waiting  station  where  through 
traffic  is  detained — Signals  and  signal  boxes — 
Principle  of  rating — lines  directly  and  indi- 
rectly productive    387 

RATING. 

Exemption — Statutory  exemption  "  from  the 
payment  of  all  and  all  manner  of  rates  and 
assessments" — Liability  for  rate  imposed  by 
subsequent  statute 439 

Free  library — Managed  by  committee  under 
corporation — Liability  to  be  rated — Literary 
and  Scientific  Societies  Act  1843  (6  ft  7  Vict. 
c  36) 208 

Light  railway — Liability  to  he  assessed  in  one 
fourth  part  of  net  annual  value — Public 
Health  Act  1875  (38  &  39  Vict,  c  55). 
s.  211  (1)  (6)— Light  Railways  Act  1896 
(59  ft  60  Vict.  c.  48)  656 

Occupation  —  Docks  —  Harbour  —  Statutory 
power  to  levy  harbour  dues — Dues  connected 
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with  occupation  of  land — Swansea  Harbour 
Act  1854  (17  ft  18  Vict.  c.  cxxvi.),  ss.  125,  126, 
127 683 

Occupation  —  Wooden  structures  —  Structures 
erected  near  works  for  workmen  to  live  in — 
Structures  easily  removable  from  place  to 
place  —  Rateabihty —  Poor  Relief  Act  1601 
(43  Eliz.  c.  2),  s.  1 85 

Poor  rate — Appeal — Objection  before  assessment 
committee — Appeal  to  next  quarter  sessions 
after  hearing  by  committee — All  steps  taken 
within,  current  year  —  "  Next  practicable 
sessions  "—Poor  Relief  Act  1743  (17  Geo.  2, 
c.  38),  s.  4— Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Vict.  c.  39), 
s.  1 43,  271 

Poor  rate  —  Assessment  — •  Buildings  with 
machinery  not  part  of  the  freehold1 — Tenant's 
machinery  295,  382,  510 

Poor  rate — Demand  of  whole  rate — Occupier 
going  out  of  possession  during  currency  of  rate 
— Apportionment  of  rate — •Necessity  of  fresh 
demand  for  apportioned  part — Jurisdiction  to 
issue  distress  warrant  witnout  fresh  demand — 
Poor  Rate  Assessment  and  Collection  Acts 
1869  (32  ft  33  Vict.  c.  41),  a.  16,  and  1882  (45 
&  46  Vict.  c.  20),  s.  3 567 

Poor  rate — Exemption — Society  instituted  for 
the  purposes  of  fine  arts  exclusively — Scien- 
tific Societies  Act  1843  (6  ft  7  Vict.  c.  36),  s.  1  558 

Poor  rate — Sewerage  farm — Construction  by 
sewerage  board  of  sewage  works  and  plant  on 
farm— Farm  let  to  tenant  at  fair  rentr—Basis 
of  rating  farm — Right  of  rating  authority  to 
include  the  value  of  facilities  to  board 546 

Poor  rate — Water  niain— .Occupation  604 

Special  exemption — Education  rate — Liability  to 
pay     599 

Warehouse — Occupation    238 

( See  Bail  way — Tram  road. ) 

REGISTRATION   OF   VOTERS. 

Amendment  of  list  —  Omission  of  second 
Christian  name  —  Objection  —  "  Mistake  "  — 
Jurisdiction  of  revising  barrister  to  correct — 
Parliamentary  and  Municipal  Registration 
Act  1878  (41  &  42  Vict.  c.  26),  ss.  24,  28, 
sub-s.  1  478 

Borough  franchise — Inhabitant  occupier — Rooms 
in  house  let  to  different  tenants — Landlord 
resident  in  the  house — No  control  in  fact 
exercised  or  claimed  by  landlord  over  tenants 
of  rooms — Occupier  or  lodger—Representation 
of  the  People  Act  1867  (30  &  31  Vict.  c.  102), 
ss.  3,  4,  61 — Parliamentary  and  Municipal 
Registration  Act  1878  (41  &  42  Vict.  c.  21b), 
s.  5 512 

Franchise — Education  rate — Poor  rate — Non- 
payment of 'part  of  poor  rate  consisting  of 
education  rate — Claim  to  be  on!  voters'  hst — 
Representation  of  the  People  Act  1867  (30  &  31 
Vict.  c.  102),  8.  3,  sub-ss.  3,  4 — Poor  Rate 
Assessment  and  Collection  Act  1869  (32  ft  33 
Vict.  c.  41),  s.  20 — Municipal  Corporations 
Act  1882  (45  ft  46  Vict.  c.  50),  s.  9,  subs.  2 
(d)  (e)— Education  Act  1902  (2  Edw.  7,  c.  42), 
s.  18 71 

Ownership  vote  for  county — Service  franchise — 
Servant  inhabiting  dwelling-house  by  virtue  of 
service — Servant  on  list  as  inhabitant  occupier 
— Exclusion  of  occupation  of  owner — Repre- 
sentation of  the  People  Act  1832  (2  ft  3  Will.  4, 
c.  45),  s.  24— -Representation  of  the  People  Act 
1884  (48  ft  49  Vict.  c.  3),  s.  3  403 

Parliament — County  vote — Pew  rents — Vicar  of 
church  in  Parliamentary  borough — Receipt  by 


X1T 


MAGISTRATES'   CASES. 


SUBJECTS  OF  CASE8. 


PAGE 


vicar  of  pew  rente  of  10/.  a  year  and  upwards 
— "  Occupation  "  of  church,  bv  vicar1 — Right  of 
vicar  to  claim  county  vote  m  respect  of  pew 
rents — Representation  of  the  People  Act  1832 
(2  &  3  Will.  4,  c.  45),  a.  24 108 


REVENUE. 

Carriage  —  Licence  —  Exemption — Customs  and 
Inland  Revenue  Act  1888  (51  &  52  Vict.  c.  8), 
s.  4  (3)  484 

Carriage  —  Licence  —  Exemption — Customs  and 
Inland  Revenue  Act  1888  (51  &  52  Vict.  c.  8), 
s.  4  (3) 486 

Dealing  in  gold  or  silver  plate — Licence — 
Coupons  given  on  sale  of  tea — Watches  given 
as  prizes  in  exchange  for  coupons  in  coupon 
competition — Necessity  of  licence — "  Trading 
in  or  selling "  plate — Revenue  Act  1867 
(30  &  31  Vict,  c.  90),  ss.  1,  3 150 

Excise — Retail  sale  of  beer — Licence  for  one 
shop  —  "  Soliciting,  taking,  or  receiving 
orders"  at  unlicensed  premises — Person  who 
has  licence  for  one  shop  soliciting  orders  at 
unlicensed  shop — Liability  for  act  of  servant 
—Revenue  Act  1867  (30  &  31  Vict.  c.  90) ,  s.  17  551 

Stamp  duty — Agreement  by  county  council  with 
district  council  to  maintain  main  roads  — 
Proper  stamp  on — Agreement  made  "  pursuant 
to  the  High  way  Acts  " — "  Deed  of  any  kind 
not  described  in  schedule" — Local  Govern- 
ment Act  1888  (51  &  52  Vict.  c.  41).  s.  11. 
sub-ss.  1,  4— Stamp  Act  1891  (54  &  55 
Vict.  c.  39),  schedule  182 

SEASHORE. 

Taking  shingle  from — Prohibition*  by  Board  of 
Trade — Encroachment  of  sea. — Erection  of 
sea-wail — Owner  removing  shingle  from  below 
hiffh- water  mark  from  land  which  formerly 
belonged  to  him — Claim  of  right — Board  of 
Trade  order— Harbours  Act  1814  (54  Geo.  3. 
c.  159),  a.  14— Harbours  Transfer  Act  1862 
(25  &  26  Vict.  c.  69),  s.  16 285 

SEWAGE. 
(See  Local  Government.) 

SEWER. 

(See  Loral  Government — Public  Health.) 

SHIPPING. 

Seaman  —  Wages  —  Agreement  for  ordinary 
voyage — Carnage  of  contraband  of  war — 
Termination-  of  voyage  by  capture  of  ship — 
"Loss"  of  ship — Right  of  seaman  to  wages 
and  damages — Merchant  Shipping  Act  1894 
(57  &  58  Vict.  c.  60),  s.  158  319 

SLANDER. 

Magistrate — Words  uttered  at  judicial  proceed- 
ings, but  after  withdrawal  of  case — Defama- 
tory statement — Privilege— Clause  of  action  ...  590 

STAMP   DUTY. 

(See  Revenue.) 


STATUTE. 

Interpretation — Intention  of  statute — Suppres- 
sion of  words — Amending  statute— Salmon 
river — Poisoning — Malicious  Damage  Act  1861 


PAGE 


(24  &  25  Vict.  c.  97),  s.  32-Sabnon  Fishery 
Act  1873  (36  &  37  Vict.  c.  71),  s.  13  506 


STREET. 

(See  Metropolis.) 

SUMMARY   JURISDICTION. 

Case  stated  by  justices — Notice  of  appeal — Case 
delivered  to  respondent,  but  no  notice  of 
appeal  given — Indorsement  on  case  of 
acceptance  of  service — Condition  precedent — 
Jurisdiction  to  hear  appeal — Summary  Juris- 
diction Act  1857  (20  &  21  Vict.  c.  43),  s.  2  ...  660 

Husband  and  wife — Appeal — Separation  order — 
Application  for  discharge  of  order — Fresh 
evidence — Time  for  appeal — Summary  Juris- 
diction Act  1848  (11  &  12  Vict.  c.  43),  s.  11— 
Summary  Jurisdiction  (Married  Women)  Act 
1895  (58  &  59  Vict.  c.  39),  ss.  7,  8 680 

Justices — Statement  of  case — Recognisances — 
Recognisances  entered  into  on  application  for 
case  —  Refusal  to  state  case — Subsequent 
mandamus  to  state  case — Death  of  surety — 
Necessity  for  fresh  recognisances — Summary 
Jurisdiction  Act  1857  (20  &  21  Vict.  c.  43), 
ss.  3,  5  82 


SUNDAY    OBSERVANCE. 

Carrying  on  ordinary  business  on  Sunday— 
Cooking  and  selling  of  food  to  poor  persons 
— "  Cookshop  " — Exemption — Sunday  Observ- 
ance Act  1677  (29  Car.  2,  c.  7),  ss.  1,  3  419 


TELEPHONE. 

Rival  systems  in  same  exchange  area — Inter- 
communication— Proper  facilities — Telegraph 
Act  1899  (62  &  63  Vict.  c.  38),  s.  3,  sub-sa.  1, 
4.  5    274,  697 

TRADE   UNION. 

Officer  of  union — Officer  "  wilfully  withholding  u 
property  of  union — Absence  of  fraud  or 
criminality — Liability  to  summary  proceed- 
ings for  penalties — Trade  Union  Act  1871 
(34  &  35  Vict.  c.  31),  ss.  4,  9,  12 701 


TRAMROAD. 

Rating — General  district  rate — Land  occupied 
by  tramroad — Exemption  as  to  three- fourths 
of  net  annual  value — •"  Land  used  only  as  a 
railway  "—Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  s.  211,  subs.  1  (6)— Blackpool 
and  Fleetwood  Tramroad  Acts  1896  and  1896 
(59  &  60  Vict.  c.  cxlvii. ;  61  &  62  Vict.  c.  cl.)  532 

TRAMWAY. 

By-law — Ticket — Failure  to  produce — Refusal  to 
deliver  up-— Offence  223 

Construction  of  Act — Maintain  and  keep  in  good 
condition  "junction"  of  company's  paving 
and  corporation's  surface   31 

Purchase  by  local  authority — -Basis  of  value — 
Widening  of  streets — Liability  of  tramways 
company  at  date  of  purchase  to  contribute  to 
cost  of  widening — Compensation  for  exemp- 
tion from  liability  after  purchase — "  Tlhe 
then  value  of  the  tramway  " — Tr  am  ways  Act 
1870  (33  &  34  Vict.  c.  78),  s.  43  117 

Purchase  by  local  authority — Depot  outside 
district  of  local  authority — "  Suitable  to  and 


MAGISTRATES'   OASES. 


xv 


SUBJECTS  OF  CASE8. 


PAOB 


...  for  the  purpose*  of  "  the  under- 
taking— Liability  to  purchase— Tramways  Act 
1870  (33  4  34  Vict.  c.  78),  a.  43 508 


VENDOR  AND   PURCHASER. 

Paving  expenses — Work  done  by  local  authority 
—Change  on  frontager*'  premises — Date  from 
which  charge  takes  effect  —  Outgoings  — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
ss.  150,257 


VOTERS,  REGISTRATION   OF. 

(See  Registration  of  Voters.) 

WATER. 

Rate — On  "annual  jack  rent  or  value"  of 
premises — Rate  payable  by  owner— Owner 
paying  other  ratea—Oroas  ot  net 187 


PAOB 

WEIGHTS  AND   MEASURES. 

By-law — Weighing  instrument  for  purpose  of 
weighing  coal  not  exceeding  2cwt. — lcwt. 
sacks — £cwt.  dead  weight — -Weights  and 
Measures  Act  1889  (52  &  53  Vict.  c.  21),  s.  28  135 

Prosecution  by  inspector — Consent  of  local 
authority — Weights  and  Measures  Act  1878 
(41  &  42  Vict.  c.  49),  s.  25— Weights  and 
Afeasures  Act  1904  (4  Edw.  7,  c.  28),  e.  14  ...  498 

Weighing  machine — Beam  scale — Paper  bag 
placed  under  goods  scoop — -Bag  removed  after 
each  weighing  operation — "False  or  unjust" 
scale — Offence — Weights  and  Measures  Act 
1878  (41  &  42  Vict.  c.  49),  s.  25  114 

Weighing  paper  with  article— Scales  correct — 
Weights  and  Measures  Act  1878  (41  &  42  Vict, 
c.  49),  s.  26 76 

Weight  found  to  be  unjust — Official  stamp 
defaced  by  inspector — Seizure  of  unjust 
machine — Prior  test  with  local  standards — 
Misconduct  245 


r  -»• 


REPORTS  OF  ALL  THE  CASES 


•  - 


DSOTOMD  BT 


%l\  %  j&Hpmmr  Courts 


BILATINO  TO  THX 


LAW    ADMINISTERED    BY    MAGISTRATES 


AND  TO 


PAROCHIAL  AND  MUNICIPAL  LAW. 


H.  of  L.] 


Rossi  v.  Lord  Provost  of  Edinburgh  and  others. 


[H.  of  L. 


HOUSE    OF    LORDS. 


Nov.  17, 18,  and  21, 1904. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Davby  and  Robertson.) 

Rossi  v.  Lord  Provost  of  Edinburgh  and 

OTHERS,  (a) 

ON  appeal  from  the  second  division  of  the 

COURT  OF  SESSION  IN  SCOTLAND. 

Burgh — Powers  of  magistrates — Ice-cream  vendors 
—  Licence  —  Conditions  —  Ultra  vires  —  Edin- 
burgh Corporation  Act  1900  (63  &  64  Vict, 
c  xxviti.). 

By  the  Edinburgh  Corporation  Act  1900,  s.  80, 
it  is  enacted  (inter  aha)  that  any  person  selling 
ice  cream,  except  in  a  duly  licensed  hotel,  with- 
out a  licence  from  the  magistrates,  "  who  are 
hereby  empowered  to  grant  the  same,"  shall  be 
liable  to  a  penalty ;  provided  that  such  licence 
shall  run  from  the  date  of  issue  until  the  lbth 
Mav  ensuing,  and  upon  renewal  from  the  date 
of  ike  expiration  of  the  licence  so  renewed  to  the 
lbth  May  following,  "  unless  the  same  shall  be 
sooner  forfeited,  revoked,  or  suspended,"  and 
that  "  every  person  licensed  .  .  .  to  sell  ice 
cream  under  the  provisions  of  the  Act  who  shall 
.  .  .  sell  ice  cream  except  during  the  hours 
between"  8  a.m.  and  11p.m.  "  on  any  lawful  day, 
or  at  such  extended  hour  at  night  as  the  magis- 
trates may "  permit  in  special  cases,  shall  be 
liable  to  a  penalty.  The  statute  did  not  provide 
any  form  of  licence.  The  magistrates  proposed 
that  the  licences  issued  by  them  to  vendors  of  ice 
cream  should  contain  the  following  conditions  : 
(1)  That  the  licensee  should  not  keep  open  his 
premises,  or  sell  ice  cream  therein,  on  Sundays, 
or  on  any  other  days  set  apart  for  public  worship 
by  lawful  authority ;  (2)  that  he  should  not  keep 
open  his  premises,  or  sell  ice  cream  therein,  before 

'•)  Reported  by  C.  E.  Maldzh.Esq..  B»rrtjit#r-»t-Law. 
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8  a.m.  or  after  11  p.m. ;  (3)  that  the  magistrates, 
or  any  of  them,  might  at  any  time  revoke  or  sus- 
pend the  licence. 
Held  (reversing  the  judgment  of  the  court  below), 
that  the  proposed  conditions  were  ultra  vires,  and 
that  an  ice-cream  vendor  was  not  bound  to  accept 
a  licence  containing  such  conditions. 

Appeal  from  a  judgment  of  the  Second  Division 
of  the  Oonrt  of  Session  in  Scotland,  consisting 
of  the  Lord  Justice- Clerk  (Lord  Kingsburgh), 
Lords  Young,  Trayner,  and  Moncreiff,  who  had 
affirmed  a  judgment  of  the  Lord  Ordinary  (Lord 
Kinoairney). 

The  case  is  reported  5  F.  480;  40  So.  L.  Rep. 
375. 

The  appellant  Rossi  carried  on  business  in  the 
High- street  of  Edinburgh  as  a  vendor  of  ice 
cream.  He  raised  an  action  against  the  corpora- 
tion, concluding  for  declarator  that  the  magis- 
trates were  not  entitled  to  issue,  and  that  the 
appellant  was  not  bound  to  accept,  a  licence  for 
the  sale  of  ioe  cream  containing  certain  conditions 
to  which  he  took  exception.  The  conditions  were 
as  set  out  in  the  headnote. 

The  contention  of  the  appellant  was  that 
insertion  of  these  conditions  was  ultra  vires  of 
the  magistrates. 

In  1900  the  Corporation  of  Edinburgh  obtained 
an  Act  (63  &  64  Vict.  o.  xxviii.)  which  by  sect  80 
empowered  the  magistrates  to  grant  licences  for 
buildings  where  ice  cream  might  be  sold,  and 
directed  the  imposition  of  penalties  on  persons 
selling  ice  cream  without  a  licence,  and  under  a 
penalty  of  101.  limited  the  sale  of  ioe  cream  in 
licensed  buildings  to  the  hours  between  8  a.m. 
and  11  p.m.  on  any  lawful  day. 

The  respondents  did  not  attempt  to  enforce 
this  section  of  the  Act  of  1900,  but  they  promoted 
a  provisional  order  in  the  following  year,  making 
certain  amendments  to  it. 

The  respondents  intimated  to  the  appellant 
and  his  fellow- traders  who  dealt  in  ice  cream 
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that  they  would  not  Ve  'permitted  to  carry  on 
that  business  unlqssibey-were  prepared  to  accept 
a  licence  containing  the  conditions  referred  to 
above.       #     \ 

The  jtyjttllsjht,  on  behalf  of  himself  and  his 

fellQ^traqers,  submitted  to  the  respondents  that 

they*hfld*no  statutory  or  other  warrant  for,inserting 

.*  \  s^tbh  conditions  in  the  licence,  but  as  the  respon- 

*C "dents  declined  to  remove  them  this  action  was 

*  raised  to  test  the  legality  of  the  conditions,  and 

to  try  the  question  whether  the  respondents  could 

attach  such  conditions  to  licences  issued  under 

the  Act. 

The  Lord  Ordinary  and  the  Second  Division 
assoilzied  the  respondents  from  the  conclusion  of 
the  summons,  and  decided  that  it  was  within  the 
power  of  the  magistrates  to  insert  the  conditions 
objected  to. 

J.  Crabb  Watt,  K.O.,  Morrison  (both  of  the 
Scotch  Bar),  and  J.  Crabb  Watt  appeared  for  the 
appellant,  and  contended  that  the  section  in 
question  was  one  in  restraint  of  trade.  It  is 
a  penal  section,  and  must  be  strictly  construed. 
It  contains  no  warrant  for  the  addition  to  the 
licence  of  any  by-laws,  and  the  first  two  con- 
ditions are  illegal  restrictions  on  the  appellant's 
business.  It  appears  that  in  addition  to  ice 
cream,  firewood,  confectionery,  bread,  biscuits, 
fruit,  tobacco,  aerated  waters,  and  a  variety  of 
other  commodities  are  sold  in  ice-cream  shops, 
and  the  effect  of  the  restrictions  in  the  licence 
would  be  to  destroy  a  considerable  portion  of  the 
appellant's  trade  which  he  and  other  vendors  had, 
at  considerable  expense,  established  by  many 
years'  trading.  The  true  meaning  and  effect  of 
the  statute  is  to  render  any  person  liable  in  a 
penalty  of  10Z ,  and  the  suspension,  revocation,  or 
forfeiture  of  his  ice-cream  licence,  who  is  con- 
victed of  any  of  the  following  offences  which  the 
statute  creates :  (1)  Selling  ice  cream  in  unlicensed 
premises ;  (2)  failure  to  put  up  the  words  "  licensed 
for  the  sale  of  ice  cream  "  on  the  door  or  outside 
of  the  premises  so  licensed ;  (3)  selling  ice  cream 
during  the  hours  between  eleven  in  the  evening 
and  eight  in  the  morning  on  any  lawful  day.  The 
application  of  the  statute  is  expressly  limited  to 
these  purposes,  while  the  conditions  in  the  licence 
go  far  beyond  the  statutory  prohibitions.  There 
is  no  reason  why  the  magistrates  should  not  issue 
to  vendors  of  ice  cream  a  certificate  similar  to 
that  granted  to  the  keepers  of  billiard-rooms. 

Crime,  K.O.,  Cooper,  K.O.  (of  the  Scotch  Bar), 
and  Beveridge,  for  the  respondents,  argued  that 
the  action  was  incompetent.  The  appellant  doeB 
not  hold  a  licence  for  the  sale  of  ice  cream,  and 
may  never  do  so,  and  as  he  has  not  obtained  a 
licence  he  can  have  no  interest  in  the  form  of 
licence  granted.  The  power  conferred  to  isBue 
licences  involves  the  power  to  refuse  them,  and 
also  to  attach  such  reasonable  conditions  as  are 
not  expressly  or  impliedly  repugnant  to  the  Act. 
The  first  two  conditions  attached  to  the  licence 
are  perfectly  consistent  with  the  section  of  the 
Act,  and,  as  to  the  third  condition,  the  magistrates 
considered  it  advisable  that  the  holders  of  licences 
should  be  informed  of  the  fact  that  they  could  at 
any  time  suspend  or  revoke  the  licence ;  but,  at 
the  same  time,  they  had  no  intention  of  capri- 
ciously withdrawing  licences  except  for  mis- 
conduct. 

J.  Crabb  Watt,  K.C.  was  heard  in  reply. 


At  the  conclusion  of  the  arguments  their  Lord- 
shipB  gave  judgment  as  follows : — 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords :  This  iB  an  example  of  most  laudable 
brevity.  The  point  is  now  reduced  to  a  very  short 
one — namely,  whether  the  civic  authorities  have 
power  to  make  these  regulations,  because  in  sub- 
stance they  are  regulations,  although  they  are 
contained  in  the  form  of  the  licence,  which,  they 
argue,  involves  the  power  to  make  a  regulation, 
whether  it  is  called  a  regulation  or  a  by-law. 
It  is  a  legislative  power  which,  in  my  view, 
the  Legislature  has  not  confided  to  it.  It  is  idle 
to  say  that  a  great  many  of  these  things  on 
which  arguments  have  been  addressed  to  your 
Lordships  would  be  very  desirable  for  the  sake  of 
public  order.  I  confess  that  for  myself  I  am 
wholly  unable  to  understand  that  the  question  of 

Sublio  order  arises  in  the  selling  of  ice  cream, 
tut  I  pass  that  by,  because  I  do  not  know.  We 
have  not  had  an  opportunity  of  considering,  nor 
is  there  anything  in  the  statute  itself,  which  un- 
doubtedly would  nave  been  a  proper  and  legitimate 
source  of  information,  to  show  what  was  the 
occasion,  what  was  the  evil  aimed  at  by  the 
legislation  which  the  Legislature  has  adopted.  It 
is  enough  for  me  to  say  that  I  know  nothing 
about  it.  I  do  not  know  what  the  evil  aimed  at 
was.  I  can,  therefore,  give  no  general  view  of 
what  is  the  intention  and  purpose  of  the  statute. 
I  can  only  look  at  the  statute  itself,  and  construe 
it  by  itself,  and  when  I  construe  the  statute  by 
itself  I  find  that  there  is  upon  the  statute  itself 
a  plain  prohibition  in  respect  of  certain  things, 
and  the  magistrates  are  of  course  not  only  em- 
powered but  bound  to  give  effect  to  the  legisla- 
tion which  has  been  passed.  But  when  it  is 
argued  that,  because  they  have  been  given  the 
power  to  restrict  within  certain  hours  the  sale  of 
ice  cream,  therefore  they  have  implied  power  to 
do  all  that  might  be  desirable  or  expedient  with 
reference  to  the  times  and  circumstances  under 
which  ice  cream  may  be  sold,  it  seems  to  me  the 
argument  entirely  fails.  That  which  is  sought  to 
be  done,  whether  directly  by  by-law  or  indirectly 
by  the  language  of  the  licence  which  is  issued,  is 
something  which  can  only  be  done  by  the  Legis- 
lature. It  is  a  restraint  of  common  right,  and  all 
His  Majesty's  subjects  have  a  right  to  sell  in 
their  shops,  and  to  sell  what  they  please,  Bubject 
to  legislative  restriction.  And  if  there  is  no 
legislative  restriction  which  is  appropriate  to  the 
particular  thing  in  dispute,  it  seems  to  me  that  it 
would  be  a  very  serious  inroad  upon  the  liberty  of 
the  subject  if  it  could  be  supposed  that  the  mere 
Bingle  restriction  which  the  Legislature  has  im- 
posed could  be  enlarged  and  applied  to  other 
things  and  other  circumstances  than  that  which 
the  Legislature  has  contemplated.  The  result  is, 
it  appears  to  me,  that  the  form  of  this  licence  is 
entirely  irregular,  and  when  it  is  said  that  any 
court  can  construe  it  so  as  not  to  infringe  the 
liberty  of  the  subject,  and  that  they  could  only 
withdraw  the  licence  under  certain  circumstances 
— in  the  first  place,  I  think  it  an  untenable  pro- 
position. You  have  .no  right  to  allow  that  to 
stand  which  on  its  face  would  involve  an  undue 
restriction  of  the  liberty  of  the  subject,  because 
any  court  afterwards  would  construe  it  so  that  it 
'  should  not  do  so,  because  it  would  be  ultra  vires. 
On  the  face  of  it,  I  think  that  would  be  wrong  in 
itself,  but  it  would  be  much  more  wrong  to  allow 
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the  subject  to  be  called  upon  to  bring  each  a  ques- 
tion from  court  to  court,  and  ultimately  to  jour 
Lordships'  House,  because  they  would  not  inter- 
fere witn  the  language  which  the  civic  authorities 
had  used,  which,  upon  the  face  of  it,  involved  an 
infringement  of  the  liberty  of  the  subject.  Now, 
I  confess  for  my  own  part  that  1  have  entertained 
no  doubt  from  the  commencement  of  this  matter 
that  this  was  ultra  vires  on  the  part  of  the  civic 
authorities,  and  the  only  doubt  which  I  have 
entertained  has  been  whether  this  was  the  appro- 
priate form  of  remedy.  I  am  told,  however — 
indeed,  one  of  the  learned  judges  himself  points 
out — that  if  the  fact  is  as  was  contended  before 
him  that  the  form  of  the  licence  (involving,  as  I 
say,  a  prohibition)  was  ultra  vires,  this  is  an  appro- 
priate form  of  remedy.*  Under  these  circum- 
stances I  can  have  no  difficulty  at  all  in  asking 
your  Lordships  to  allow  this  appeal,  and  condemn 
the  respondents  in  costs. 

Lord  Davey. — My  Lords :  I  certainly  am  not 
disposed  to  entertain  the  objection  to  the  com- 
petency of  this  action,  because  I  find  that  it  has 
been  before  both  an  experienced  Lord  Ordinary 
and  the  Inner  House,  and  I  do  not  see,  in  any  of 
the  judgments  delivered  by  those  learned  judges, 
who,  of  course,  must  be  assumed  to  know  their 
own  procedure,  any  objection  to  the  competency 
of  the  action.    Indeed,  Lord  Moncreiff  says :  "  If 
pursuer  had  been  able  to  show  that  the  magis- 
trates had  exceeded  their  powers  in  this  licence, 
he  no  doubt  would  have  succeeded."     I  turn, 
therefore,  to  the  substance  of  the  arguments  of 
the  learned  counsel.    In  the  year  1900  the  town 
council  and  magistrates  of  Edinburgh  thought 
fit  to  apply  to  the  Legislature,  and  the  Legisla- 
ture granted  and  passed  an  Act  for  the  regula- 
tion  of   billiard  -  rooms   and    the   Bale   of    ice 
cream.    I  must    assume    that    there    are    cir- 
cumstances connected  with  the  trade  of  selling 
ice  cream  in  the  city  of  Edinburgh  which  justified 
the  intervention  of  the  Legislature,  and  made  it 
right  to  impose  special  provisions  on  the  sale  of 
ice  cream  which  are  not  applicable  to  the  sale 
of  other  commodities.    But  every  restriction,  and 
every  regulation,  such  as  I  fiod  in  the  Act  of  1900, 
and  repeated  in  the  Provisional  Order  of  1901,  is, 
of  course,  pro  tanto  a  restraint  upon  the  ordinary 
right  of  every  British  subject.    It  is,  in  fact,  a 
restraint  on  trade,  and  I  am  of  opinion  that 
although  the  section  of  the  Act  and  of  the  Pro- 
visional Order  in  which  I  find  such  provisions 
ought  to  be  construed  fairly,  and  ought  to  be 
construed  so  as  to  reasonably  effect  the  object 
which  the  Legislature  must  be  presumed  to  have 
had  in  view,  you  ought  not  by  implication  to 
extend  the  restriction  and  restraint  of  that  par- 
ticular trade  further  than  the  Legislature  has 
sanctioned,  and  still  less  ought  you  to  give  such 
a  construction  to  the  clauses  of  that  description  as 
would  impose  a  restraint,  not  only  on  the  exercise 
of  the  particular  trade  which  is  in  question,  but 
also  on  the  exercise  of  other  trades  which  are  not 
in  question.    Bearing  that  in  mind,  I  confess  that 
I  should  have  said,  though  not  in  the  same  sense 
in  which  the  Lord  Justice- Olerk  used  the  words, 
M  this  is  a  Yery  simple  case,"  and  so  far  I  agree 
with  him ;  but  I  regret  that  I  cannot  concur  in 
the  conclusions  to  which  he  has  come,  for  I  am  of 
opinion  that  every  one  of  the  so-called  conditions 
goes  beyond  anything  in  the  way  of  restricting 
trade  which  is  sanctioned  by  the  Legislature.    I 


need  not  read  to  your  Lordships,  or  refer  to  at 
length,  the  section  of  the  Provisional  Order  which 
is  in  question.  Clause  57  in  the  Provisional  Order 
repeats  with  some  verbal  differences  clause  80  of 
the  Corporation  Act  of  1900 ;  but  I  will  merely 
point  out  to  jour  Lordships  that  it  provides  for 
a  licence  being  granted  for  the  premises  in  which 
ice  cream  may  be  sold,  and  prohibits  any  unlicensed 
person   from     selling    ice   cream    except  upon 
premises  so  licensed.    But  the  prohibition  merely 
is  to  selling  ice  cream  upon  those  premises,  and  it 
then  imposes  a  penalty  for  that  offence,  and  also 
for  not  writing  or  putting  up  upon  Mb  premises 
the  words  "  licensed  for  the  safe  of  ice  cream," 
and  it  provides  that  the  licence  shall  run  from 
the  15th  May  to  the  15th  May  following,  "  unless 
the  same  shall  be  sooner  forfeited,  revoked,  or 
suspended."     And  then  it  prohibits  selling  ice 
cream  except  during  the  hours  from  eight  o'clock 
in  the  morning  and  eleven  o'clock  at  night  on  any 
lawful  day.  Now,  the  first  condition  which  I  think 
is  open  to  objection  is  that  it  prohibits  not  only 
the  sale  of  ice  cream,  but  also  prohibits  the  licensee 
from  keeping  open  the  said  premises.    Now,  I  am 
of  opinion  that  is  wholly  unwarranted  by  the 
Act.    There  is  nothing  whatever  which  prevents 
him  keeping  his  premises  open  during  such  hours 
when  he  may  otherwise  lawfully  do  so.    The  pro- 
hibition is  against  selling  ice  cream ;  but  there  is  no 
prohibition  against  him  in  keeping  his  premises 
open  for  other  purposes.    For  example,  I  suppose 
it  is  quite  possible  that  the  sale  of  ice  cream  may 
be  combined  with  other  branches  of  trade,  and  the 
effect  of  this  proviso  is  to  extend  the  prohibition, 
as  regards  hours  and  days  upon  which  ice  cream 
may  oe  sold,  to  the  safe  of  other  commodities 
which  may  be  lawfully  sold  on  other  days  and 
at  other  times.    It  is  said  that  this  is  in  the 
nature  of  a  condition  for  giving  effect  to  the 
provisions  of  the  statute.    But  I  am  of  opinion 
that  you  cannot,  under  the  guise  of  giving  better 
effect  to  the  provisions   of  the  statute,  extend 
the  statute  to  the  prohibition  of  trades  which 
are  not  included  in  the  statute.    And,  although  I 
quite  feel  the  effect  of  the  argument  used  by  Cord 
Trayner  on  this  part  of  the  case,  the  answer 
really  is  that  which  has  been  given  by  the  Lord 
Chancellor,  that  it  might  have  been  a  very  reason- 
able condition  for  the  Legislature  to  have  pre- 
scribed, but  the  Legislature  has  not  done  bo. 
Then  the  words  in  the  statute  are  "  on  any  lawful 
days,"  which  I  admit  are  ambiguous.    The  town 
council  have  construed  that  to  mean  "  on  Sunday 
or  any  other  day  set  apart  for  public  worship 
by  lawful  authority."    Now,  I  must  confess  that 
with  regard  to  those  latter  words — Sunday,  no 
doubt,  is  probably  included — "  on  any  other  day 
set  apart  for  public  worship  by  lawful  authority," 
I  do  not  know  what  is  meant  by  lawful  authority. 
If  it  means  that  the  Government,  acting  under 
the  powers  of  an  Act  of  Parliament,  or  any  other 
authority  acting  under  the  powers  of  an  Act  of 
Parliament,  prohibits  the  safe  of  ice  cream  upon 
such  a  day,  the  prohibition  must  have  effect,  but 
if  it  does  not  do  so  1  cannot,  1  confess,  agree  that 
because  a  day  is  fixed  for  public  worship  other 
than  Sunday  by  some  authority  it  extends  the 
restriction  to  Buch  a  day.    And  that  derives  still 
more  force  when  it  iB  considered  that  the  prohi- 
bition is  against  not  only  selling  ice  cream,  but 
keeping  open  his  premises  for  other  purposes. 
The  same  observation  applies  to  the  condition 
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in  the  licence  No.  2.  On  No.  3  the  magistrates, 
or  any  of  them,  may  at  any  time  suspend  or 
revoke  this  licence.  I  confess  that  I  have  not 
heard  from  the  learned  connsel — and  I  took  the 
liberty  of  pressing  him  upon  that  point — of  any 
power  in  the  magistrates  to  revoke  or  to  Buspend 
this  licence.  It  is  said  that  the  words  which  I 
read,  "  unless  the  same  shali  be  sooner  forfeited, 
revoked,  or  suspended,"  give  the  power.  That 
construction  of  the  Act  of  Parliament  seemB  to 
me  entirely  contrary  to  principle.  The  utmost 
which  you  can  say  is  that  the  words  seem  to 
assume  that  the  corporation  either  have  already, 
or  mav  at  some  future  time  acquire,  a  power 
to  forfeit,  revoke,  or  Buspend  the  licence.  That 
it  does  not  give  the  power  seems  to  me  plain 
from  a  consideration  of  the  words,  because  the 
words,  your  LordshipB  will  observe,  are  "for. 
feited,  revoked,  or.  suspended."  Now,  "for- 
feited "  has  a  clear  and  definite  meaning  when 
we  are  speaking  of  licences  of  this  descrip- 
tion. It  means  that  if  the  licensee  does  certain 
acts  his  licence  will  be  forfeited.  That  iB 
the  plain  meaning  of  it.  Well,  you  will  look 
in  vain  in  the  statute,  or  in  thiB  Provisional 
Order,  for  anything  which  defines  the  conditions 
upon  which  the  licence  is  to  become  forfeited.  It 
is  plain  to  my  mind  that  it  does  not  contain  any 

fower  either  to  revoke  or  to  Buspend  the  licence, 
therefore  agree  with  the  motion  of  the  Lord 
Chancellor. 

Lord  Robebtson. — My  Lords:  I  am  entirely 
of  the  same  opinion.  The  first  question  is  whether 
the  proposed  form  of  licence  does  or  does  not 
accurately  state  the  restrictions  imposed  by  the 
statute  on  dealers  in  ice  cream.  It  seems  to  me 
that  it  does  not,  and  that  it  purports  to  impose 
on  the  dealers  more  restrictions  than  does  the 
statute.  I  can  find  no  warrant  in  the  statute  for 
forcing  the  dealer  to  close  his  premises  at  the 
hours  during  which  he  is  forbidden  to  sell  ice 
cream,  and  1  know  of  no  principle  upon  which 
the  magistrates  can  be  held  entitled  to  eke  out 
what  they  may  consider  a  weak  prohibition  by 
imposing  an  additional  one.  The  licence  would 
compel  a  man  who  had  a  general  baking  or 
confectionery  business  to  Bhut  hiB  shop  at  the 
specified  hours  merely  because  one,  and  it  might 
be  an  unimportant,  item  of  his  business  was  ice 
cream.  If  the  Legislature  should  in  the  future 
come  to  estimate  the  importance  of  ice  cream 
higher  than  it  seems  to  do  at  present  it  may 
adopt  the  stringent  measures  proposed,  but  in 
the  meantime  the  respondents  must  be  content 
to  keep  pace  with  the  Legislature.  I  further 
think  that  the  respondents  in  the  third  condition 
arrogate  to  the  magistrates  a  power  not  conferred 
upon  them.  As  regards  "  lawful  days,"  I  think 
Sundays  are  not  in  the  sense  of  the  Act  lawful 
days  on  the  principle  stated  in  this  House  in  the 
case  of  Phillips  v.  James  (2  S.  &  McL.  465).  As 
regards  the  other  days  described  in  the  proposed 
licence,  I  do  not  feel  called  upon  to  discuss 
dubious  questions  about  public  fasts  which  have 
little  or  no  practical  importance,  and  shall  only 
remark  that  it  is  quite  out  of  place  for  a  licensing 
body  to  put  into  the  licence  their  gloss  on  the 
statute  on  such  points,  whether  it  be  more  or  less 
probably  correct  On  the  present  point  the 
respondents,  I  think,  no  doubt  with  the  best 
intentions,  have  gone  out  of  their  way  to  court 
discussion.    The  next  question  is  as  to  the  form 


of  action.  Now,  the  substance  of  the  matter  is 
that  the  magistrates  have  publicly  threatened  to 
impose  and  enforce  upon  a  lawful  trade  restric- 
tions which  are  illegal.  This  being  so,  it  would 
be  unfortunate  if  it  were  necessary  that  a  lawful 
trade  should  be  interrupted  and  harassed  by 
actual  prosecution.  It  seems  to  me  that  the 
action  of  declarator,  which  is  peculiar  to  the 
Scottish  system,  exactly  meets  the  case.  It  is 
quite  a  mistake  to  assume  that  a  trader  requires 
to  postulate  what  he  has  not  got — namely,  a 
licence — in  order  to  find  himself  entitled  to  sue. 
His  title  is  his  trade,  which  the  respondents  avow 
that  they  intend  to  interfere  with  by  refusing 
to  give  the  trader  a  licence  except  upon  terms 
more  onerous  than  the  law  allows.  In  my  opinion 
the  appellant  has  a  perfectly  good  title  to  have 
those  restrictions  declared  illegal. 

Judgment  appealed  from  reversed.  Cause 
remitted  to  the  Court  of  Session,  Respon- 
dents to  pay  to  the  appellant  his  costs  in 
this  House  and  in  the  courts  below. 

Solicitors  for  the  appellant,  Traill,  Howell,  and 
Page,  for  Donaldson  and  Nisbet,  Edinburgh. 

Solicitors  for  the  respondents,  A.  and  W. 
Beveridge,  for  Thomas  Hunter,  Town  Clerk, 
Edinburgh. 


(Supreme  Cwrt  of  |jntoitata. 
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Thursday,  June  23, 1904. 

(Before  Vauqhan  Williams,  Rokbb,  and 
Cozbnb- Hardy,  L.J  J.) 

Re  Allbn  and  Driscoll's  Contract,  (a) 

APFBAL  FBOM  THB  CHANCBBY  DIVISION. 

Vendor  and  purchaser — Pairing  expenses — Work 
done  by  local  authority — Charge  on  frontagers1 
premises — Date  from  which  charge  takes  effect- 
Outgoings— Public  Health  Act  1875  (38  A  89 
Vict.  c.  55),  ss.  150,  257. 

The  expenses  incurred  by  a  local  authority  for 
paving  and  other  works  executed  by  them  under 
sect  150  of  the  Public  Health  Act  1875  first 
become  "  a  charge  on  the  premises  in  respect  of 
which  they  were  incurred  "  within  the  meaning 
of  sect  257  from  the  date  of  the  completion  of 
the  works. 

Decision  of  Byrne,  J.  (21  Mag.  Cos.  535 ;  90  L.  T. 
Rep.  637 ;  (1904)  1  Ch.  493)  affirmed. 

Tubbs  v.  Wynne  (1897)  1  Q.  B.  74)  distinguished. 

Per  Romer  L.J. ;  The  case  of  Be  Highett  and 
Bird's  Contract  (87  L.  T.  Rep.  697 ;  (1903)  1  Ch. 
287)  was  decided  on  the  assumption  thai  the 
vendor  was  in  the  same  position  as  if  he  had 
expressly  agreed  to  make  a  good  title. 

Thb  question  to  be  decided  in  this  case  was  the 
date  at  which  expenses  incurred  by  a  local 
authority  under  sect.  150  of  the  Public  Health 
Act  1875  for  paving  and  other  works  become 
under  sect.  257  "a  charge  on  the  premises  in 
respect  of  which  they  were  incurred." 

(a)  Reported  by  W  0.  Bus,  Esq.,  BuTUtflr-*t-l*w. 
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By  an  order  made  in  the  action  of  Allen  v. 
DriMoO,  dated  the  22nd  July  1903,  the  defendants 
were  ordered  to  pay  to  the  plaintiffs  on  or  before 
the  29th  Sept  the  earn  of  4440Z.  in  settlement  of 
the  purchase  money  and  interest  dae  in  respect 
of  eleven  leasehold  houses  in  Rusthall-avenue, 
Acton,  the  plaintiffs  by  their  counsel  undertaking 
to  make  a  good  title  to  the  said  leasehold  houses 
and  to  assign  the  same  to  the  defendants,  the 
defendants  oy  their  counsel  undertaking  to 
accept  the  leasehold  houses  so  assigned  in  their 
present  condition;  and  the  plaintiffs  were  to 
receive  the  rents  and  pay  the  outgoings  in  respect 
thereof  up  to  the  29th  Sept.  1903. 

In  Feb.  1903  the  Acton  Urban  District  Council 
served  the  vendors  with  notices  under  sect.  150 
of  the  Public  Health  Act  1875  to  pave  and  make 
up  the  roadway  in  front  of  the  eleven  houses. 

Default  having  been  made  in  complying  with 
these  notices,  on  the  13th  July  1903  the  council 
entered  into  an  agreement  with  a  contractor  for 
the  execution  of  the  works  specified  in  the 
notices. 

The  work  was  only  partly  completed  on  the 
29th  Sept.  1903,  and  a  question  arose  between  the 
vendors  and  purchasers  as  to  which  of  them  ought 
to  pay  the  expenses  of  the  work. 

A  summons  under  the  Vendor  and  Purchaser 
Act  1874  was  taken  out  by  the  purchasers  to  have 
the  question  determined,  and  Byrne,  J.  held  that 
under  sect  257  the  expenses  did  not  become  a 
charge  on  the  property  until  the  date  of  the  com- 
pletion of  the  works,  and  therefore  the  pur- 
chasers must  pay  the  expenses,  and  the  purchasers 
appealed. 

W.  H.  Cozene-Hardy  for  the  appellants. — By 
sect.  257  of  the  Public  Health  Act  1875  these 
expenses  became  a  charge  on  the  property  either 
when  the  contract  was  entered  into,  that  was  the 
7th  July  1903,  when  the  expenses  were  "  incurred  " 
by  the  council  and  they  became  liable  to  pay  them, 
or,  at  any  rate,  as  to  each  completed  piece  of  the 
work  as  soon  as  it  was  completed  : 

Tottenham  Local  Board  of  Health  v.  Bawell,  35 
L.  T.  Rep.  887  ;  15  Oh.  Div.  378,  392 ; 

West  Ham  Corporation  v.  Grant,  60  L.  T.  Rep.  17 ; 
40  Ch.  Div.  335; 

Be  Bettesworth  and  Richer,  58  L.  T.  Rep.  796 ; 
37  Ch.  Div.  535. 

The  case  of  Stock  v.  Meakin  (82  L.  T.  Rep.  248  ; 
(1900)  1  Oh.  683)  was  a  decision  under  the 
Private  Street  Works  Act  1892,  in  which  the 
language  is  different.  A  charge  arose  imme- 
diately any  money  was  paid  under  the  contract  : 

Be  Highett  and  Bird's  Contract,  87  L.  T.  Rep.  697  ; 
(1903)  1  Ch.  287. 

Besides,  the  vendors  have  not  complied  with  the 
order  of  the  22nd  July  1903,  for  they  have  not 
shown  a  good  title  to  the  property,  as  at  the  date 
fixed  for  completion  there  was  an  inchoate  liability 
which  might  become  a  charge  : 

Be  Highett  and  Bird's  Contract  (ubi  tup,). 

Besides,  this  inchoate  liability  was  an  "out- 
>ing,"  which,  under  the  order  of  the  22nd  July 
""*  the  vendors  were  liable  to  pay : 

Tnbbe  v.  Wynne,  (1897)  1  Q.  B.  74. 

[Cozbns  -  Hardy,  L J.  referred  to  Be  Boar 
(60  L.  T.  Sep.  412  ;  40  Oh.  Div.  572).] 

Norton,  K.C.  and  Aehion  Cross,  for  the  vendors, 
were  not  called  on. 


Vaughan  Williams,  L.J. — The  question  in 
this  case  is  at  what  date  did  the  expenses  incurred 
by  the  local  authority  under  sect.  150  of  the  Public 
Health  Act  1875,  in  the  execution  of  paving  and 
other  works,  first  become  a  charge  on  the  premises 
in  respect  of  which  they  were  incurred  within  the 
meaning  of  sect.  257  P  There  are  other  points  of 
the  case,  but  1  will  deal  with  those  later.  Byrne,  J. 
held  that  this  expense  first  became  a  charge  from 
the  date  of  the  completion  of  the  works,  and  it  is 
contended  that  upon  the  cases  that  decision  is 
wrong.    Now  the  date  which  was  fixed  for  com- 

fletion  in  this  contract  of  sale  was  the  29th  Sept. 
903,  and  in  Feb.  of  the  same  year  a  notice  under 
sect.  50  of  the  Public  Health  Act  1875,  to  pave 
and  make  up  the  roadway  in  front  of  the  houses 
was  served  upon  the  vendors  by  the  Acton  Urban 
District  Council,  and  default  having  been  made  in 
complying  with  this  notice,  the  council,  on  the 
7th  July  1903,  entered  into  an  agreement  with  a 
contractor  for  the  execution  of  the  works  specified 
in  the  notice.  The  whole  of  the  works  specified 
in  the  notice  were  not  completed  by  the  29th  Sept. 
— that  is,  were  not  completed  by  the  date  fixed 
for  the  completion  of  the  purchase.  That  date  is 
important  also,  because  it  was  the  date  up  to 
which  the  plaintiffs,  the  vendors  of  the  property, 
were  to  receive  the  rents  and  to  pay  the  out- 
goings. Now  it  is  common  ground  nere  that  the 
works  comprised  in  the  notice  had  not  been  com- 
pleted at  the  time  when  the  time  for  completion 
of  the  contract  had  arrived.  If  the  rule  is  that 
the  charge  under  sect.  257  of  the  Act  of  1875  does 
not  arise  until  the  completion  of  those  works, 
then,  apart  from  any  question  which  was  raised 
as  to  the  meaning  of  the  word  "  outgoings "  in 
the  order  of  the  22nd  July  1903,  it  is  plain  that 
the  vendors  are  not  liable  to  bear  these  expenses, 
but  the  purchaser  must  bear  them.  1  do  not 
propose  to  go  at  length  into  the  cases  upon  this 
point.  It  is  sufficient  to  say  that  1  agree  with  the 
judgment  of  Byrne,  J.,  not  only  that  it  was  laid 
down  in  Stock  v.  Meakin  (ubi  sup.)  that  the  date 
when  the  charge  arises  is  the  date  of  the  completion 
of  the  works,  Dut  I  agree  with  him  further,  that 
there  are  a  series  of  oases,  beginning  with  Totten- 
ham Board  of  Health  v.  BotoeU  (tun  sup.),  and 
ending  with  Surtees  v.  Woodhouse  (88  L.  T.  Rep. 
407 ;  (1903)  1 K.  B.  396),  in  which  the  same  thing 
is  laid  down.  Mr.  Cozens- Hardy  has  said,  and  I 
think  to  a  certain  extent  he  was  right,  that  the 
exact  point  as  to  the  date  at  which  the  charge 
becomes  effective  did  not  expressly  arise  in  any 
one  of  these  cases.  But  it  seems  to  me  that  in 
each  of  these  oases,  and  certainly  in  Stock  v. 
Meakin,  it  was  essential  to  that  which  the  court 
had  to  determine  to  ascertain  this  date.  In 
Stock  v.  Meakin  the  suggestion  was  that  the 
charge  did  not  arise  until  the  issue  of  what  was 
called  in  the  particular  Act  of  Parliament  in 
question  the  "final  apportionment"  of  the  ex- 
penses among  the  owners.  It  was  held  that  that 
was  not  so,  and  that  the  charge  arose  at  an  earlier 
period.  What  was  that  earlier  period  P  It  was 
as  stated  in  the  Court  of  Appeal,  that  the  charge 
arose  upon  the  completion  of  the  works.  We 
are  bound  by  that  decision,  and  I  think  the 
decision  was  quite  right.  Mr.  Cozens- Hardy  has 
suggested  to  us  that  when  such  a  notice  to  pave 
has  been  given,  and  that  notice  has  not  been 
complied  with,  and  the  local  authority  in  the 
exercise  of  their  statutory  powers  have  entered 
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into  a  contract  for  the  execution  of  those  works 
(which  they  are,  under  the  statute,  entitled  to  do 
in  case  the  owner  of  the  property  npon  whom  the 
notice  has  been  served  does  not  avail  himself  of 
the  opportunity  given  to  him  to  do  those  works 
himself),  the  charge  arises  from  the  moment  that 
contract  iB  entered  into  by  the  local  authority 
with  the  contractor  for  the  execution  of  the  works. 
But  I  think  there  is  great  difficulty  in  the  way  of 
such  a  construction.    If  for  any  reason  the  con- 
tractor could  not  perform  this  contract,  and  some- 
one else  was  employed  to  do  it  (it  may  be  at  much 
larger  expense),  it  would  be  impossible  I  think  to 
work  out  the  provisions  of  the  Act  of  1875  as  to 
the  creation  of  a  charge  if  it  arose  at  the  date 
the  local  authority  entered  into  the  contract,  or 
if  the  charge  arose  as  each  portion  of  the  work 
was  done ;  in  other  words,  as  each  brick  was  de- 
livered on  the  ground  or  used  to  make  a  wall. 
It  seems  to  me  quite  impossible  that  the  legisla- 
ture could  have  intended  such  a  state  of  things. 
The  only  practical  way  of  working  out  the  pro- 
visions of  the  Act  is  to  say  that  the  charge  arises 
on  the  completion  of  the  works.    Two  other  points 
were  raised.    It  was  said  that  here  the  vendors 
have  under  this  contract  undertaken  to  convey 
free  from  incumbrances  and  to  make  a  good  title ; 
and  that  they  could  not  do  so  unless  they  had 
cleared  off  this  incumbrance,  and  it  is  (aid  that 
there  was  an  inchoate  incumbrance  by  reason  of 
the  notice  not  having  been  complied  with.    I  do 
not  agree.    I  think  that  the  object  of  the  notice 
is  to  give  the  owner  an  opportunity  to  do  the 
work  himself,  and  if  he  does  not  do  it  in  a  limited 
time,  then  that  the  local  authority  are  empowered 
to  do  it.    I  think  that  there  is  no  incumbrance 
until  the  completion  of  the  works.    Then,  as  a 
last  point,  it  is  said  that  these  expenses  were  an 
"  outgoing  "  which  the  vendors  were  bound  to  pay, 
because  there  was  an  inchoate  liability  from  the 
moment  of  the  service  of  the  notice  to  do  these 
paving  works.    In  my  opinion,   there    was    no 
liability  inchoate   or  otherwise  until    the  local 
authority  had  completed  the  works.    I  wish  to 
add  a  word  with  reference  to  Tubbs  v.    Wynne 
(ubi  tup.)  and  Be  Boor  (ubi  sup.),  which  were 
cited  as  authorities  for  the  proposition  that,  after 
the  service  of  the  notice  by  the  local  authority, 
there  was  such  an  inchoate  liability  as  would 
throw  on  the  vendors  the  obligation  of  discharg- 
ing the  property  from  the  expenses  of  the  works 
as  being  an  "  outgoing."    Those  cases  appear  to 
me  to  snow  plainly  the  distinction  between  a  case 
in  which  an  ordar  has  been  made  by  a  magistrate 
to  do  certain  works  and  default  is  made  in  doing 
them  and  a  case  like  the  present,  in  which  there 
has  been   only  a  default  in  complying  with  a 
notice  served  on  an  owner  giving  him  an  oppor- 
tunity of  doing  certain  works  himself.    In  the 
former  case  it  may  well  be  said  that  the  expenses 
of  the  works  became  a  liability  from  the  date  of 
the  magistrate's  order,    and  therefore  an  "out- 
going "  which  a  vendor  would  be  bound  to  dis- 
charge if  the  order  was  made  before  the  date 
fixed  for  the  completion  of  a  contract  for  sale. 
Therefore  I  am  of  opinion  that  Byrne,   J.  was 
quite  right,  and  that  this  appeal  must  be  dismissed 
with  costs. 

Rombr,  L.J. — I  agree  with  all  that  my  Lord 
1 1 as  said,  and  what  was  said  by  Byrne,  J.  in  the 
<  ourt  below,  and  they  have  dealt  so  fully  with 
every  part  of  this  case  that  I  do  not  wish  to  add 


anything  to  what  they  have  said.  But  in  the 
course  of  the  argument,  Be  Highett  and  Bird's 
Contract  (ubi  sup.)  was  referred  to,  and  as  I  was 
a  party  to  the  decision  of  that  case  in  the  Court 
of  Appeal,  I  wish  to  say  a  few  words  about  it.  The 
vendor's  counsel  in  that  case  did  not  call  our 
attention  to  the  precise  terms  of  the  contract  of 
sale,  and  certainly  did  not  call  the  attention  of 
the  court  to  the  fact  that  in  that  contract  itself 
there  was  no  express  agreement  by  the  vundor  to 
show  a  good  title,  and  so  far  as  the  court  was 
concerned  (I  can  say  certainly  for  myself)  the 
arguments  proceeded  on  the  assumption  that  the 
vendor  was  in  the  same  position  as  if  he  had 
expressly  agreed  to  make  a  good  title.  The  case 
was  decided  on  that  footing,  and  must  be  taken 
only  as  an  authority  in  cases  where  there  is  such 
an  express  contract,  and  is  not  to  be  taken  as  an 
authority  in  a  case  where  there  is  an  absence  of 
an  express  contract  by  the  vendor  to  make  a  good 
title. 

Cozbns-Hardy,  L.J. — I  agree.   It  seems  to  me 
that  Stock  v.  Afeakin  (ubi  sup.)  does  really  decide 
this  point,  for,  although  it  is  true  that  that  case 
arose  under  the  Private  Street  Works  Act  of 
1892,  the  judgment  proceeded  upon  the  basis  that, 
a  charge  created  under  that  Act  was  similar  to 
a  charge  under  the  Act  of  1875.    The  Court  of 
Appeal,  in  giving  judgment  there,  said  that  it 
became  necessary  to  consider  from  what  date  the 
charge  took  effect,  and   the  decision  was  that 
the  charge  became  effective  only  as  from  the 
date  of  the  completion  of  the  works.    I  think  the 
principle  is  this,  that  under  sect.  150  of  the  Public 
Health  Act  an  option  is  given  to  the  owner  or 
occupier,  either   do  the  work   yourself  or  the 
local  authority  will  do  it.   There  is  nothing  wrong 
in  the  owner  or  occupier  not  doing  the  work.    1  c 
he  does  not  do  it,  the  local  authority  may  do  it ; 
and  when  the  work  is  completed  a  charge  on  ton 
property  for  the  expenses  for  the  first  time  arises. 
Tubbs  v.  Wynne  (ubi  sup.)  is  distinguishable  from 
the  present  case,  for  in  that  case  there  was  a 
breach  of  a  positive  order  by  a  magistrate  that 
certain  works  should  be  done  on  the  premises. 
There  was  nothing  of  the  kind  in  the  present  case, 
and  it  is  impossible  to  suggest  that  these  expenses 
were  "  outgoings  "  which  the  vendors  were  bound 
to  pay  under  the  order  of  the  22nd  July  1903. 

Solicitors .  for  the  appellants,  T.  Blanco  White ; 
for  the  respondents,  Taylor,  FTttfcoc&s,  and  Lemoii. 


Wednesday,  Aug.  10,  1904. 

(Before  Vaughan  Williams,  Rombr,  and 
Cozens- Hardy,  L.J  J.) 

Corporation  of  Oldham  v.  Bank  of 
England,  (a) 

APPEAL  FROM  THE   CHANCERY  DIVISION. 

Elementary  education — School  boards— Abolition 
— Property  of  school  boards — "  Shall  be  tram*- 
f  erred  — "  Appointed  day  " — Vesting— National 
Debt  Act  1870  (33  A  34  Vict  a  71),  •«.  22,  24— 
National  Debt  (Stockholders9  Belief)  Act  1892 
(55  &  56  Vict.  c.  39),  s.  4— Elementary  Education 
Act  1870  (33  <*  34  Vict.  c.  75),  s.  30— Education 
Act  1902  (2  Edw.  7,  c.  42).  ss.  1,  5,  25  (1), 
sched.  2,  clause  1. 

The  word  "  abolished  "  as  used  in  sect.  5  of  the  Educa- 

(a)  Reported  bvH.G.  Qaesia  and  E.  A.  So&atohlet, 
Eaqn.,  BarrlatflK-*i-L*w. 
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Hon  Act  1902  involves  the  dissolution  of  a  school 
board  for  all  purposes,  so  that  from  the  happen- 
ing  of  the  "appointed  day,"  referred  to  in 
clause  1  of  sched.  2  of  that  Act,  it  shall  cease  to 
have  a  legal  existence,  and  be  incapable  of  doing 
anything ;  and  the  words  "  shall  be  transferred  " 
in  the  same  clause  mean  " shall  vest"  the  inten- 
tion being  that  the  moment  the  "  appointed  day  " 
has  arrived  all  the  property  of  a  school  board, 
including  stock  with  which  the  Bank  of  England 
has  to  deal,  shall  ipso  facto  by  the  operation  of 
the  statute  vest  in  the  new  authority  without  any 
additional  transfer. 
Decision  of  Farweu,  J.  reversed. 

The  plaintiffs,  as  the  council  for  the  oonnty 
borough  of  Oldham,  were,  by  virtue  of  sect.  1  of 
the  Education  Act  1902,  the  local  education 
authority  for  the  district  of  that  borough. 

The  Act  of  1902,  so  far  as  related  to  that 
district,  came  into  operation  on  the  1st  Jan.  1904, 
which  was  the  day  in  that  behalf  appointed  by 
the  Board  of  Education. 

On  the  day  when  the  Act  came  into  effect  there 
stood  in  the  books  of  the  defendants,  in  the  name 
of  the  Oldham  School  Board,  a  sum  of  780Z.  Two- 
and-a-Half  per  Oent.  Ooneols,  representing 
moneys  set  aside  by  the  school  board  to  meet 
liabilities  in  respect  of  loans  raised  for  the  erection 
of  elementary  schools  within  their  district,  which 
district  had  now  by  virtue  of  the  Act  become  the 
district  of  the  plaintiffs  acting  as  the  local  educa- 
tion authority. 

On  the  day  appointed  for  the  Act  to  come  into 
force,  as  the  plaintiffs  contended,  the  school  board 
was  dissolved  by  virtue  of  the  provisions  of  sect.  5 
of  the  Act ;  and  by  virtue  of  the  same  provisions 
the  plaintiffs  succeeded  to  and  had  since  exercised 
the  powers  formerly  vested  in  the  school  board. 

The  plaintiffs  claimed  that,  under  the  provisions 
of  sect  25  (1)  and  sched.  2,  clause  1,  of  the  Act, 
they  were  ipso  facto  entitled  to  the  Consols  and 
the  dividends  due  or  to  become  due  in  respect 
thereof,  and  to  all  the  rights  of  registered  stock- 
holders in  respect  thereof ;  and  they  brought  an 
action  against  the  defendants  claiming  a  declara- 
tion accordingly,  and  an  order  on  the  defendants 
to  pay  to  the  plaintiffs  the  dividends  now  due  or 
to  accrue  due  in  respect  of  the  Consols,  and  to 
register  the  plaintiffs  in  the  books  of  the  defen- 
dants as  entitled  to  such  Consols. 

The  defendants  pleaded  that  under  the  pro- 
visions of  the  National  Debt  Act  1870  the 
person  or  corporation  in  whose  name  stock  was 
standing  in  their  books,  or  the  attorney  thereunto 
lawfully  authorised  by  writing  under  the  hand 
and  seal  of  such  person  or  corporation,  was  alone 
entitled  to  transfer  such  stock,  and  any  such 
transfer  must  be  signed  by  the  stockholder  or  his 
attorney  in  the  books  kept  by  the  defendants. 

The  defendants  alleged  that  the  circumstances 
of  the  present  case  appeared  to  them  to  make  it 
expedient  to  require  evidence  of  the  title  of  the 
plaintiffs  to  receive  the  dividends,  but  none  had 
been  tendered  sufficient  in  the  judgment  of  the 
defendants  or  in  fact  to  establish  the  right  of  the 
plaintiffs.  Further,  the  defendants  did  not 
admit  that  the  school  board  in  question  had  been 
dissolved. 

Sect  5  of  the  Act  of  1902  provides  that : 

The  loosl  education,  authority  shall,  throughout  their 
ana,  have  the  powers  and  duties  of  a  school  board  and 


school  attendance  committee  under  the  Elementary 
Education  Acts  1870  to  1900,  and  any  other  Acts, 
inoluding  local  Acts,  and  shall  also  be  responsible  for 
and  have  the  oontrol  of  all  seoular  instruction  in  public 
elementary  schools  not  provided  by  them ;  and  school 
boards  and  school  attendance  committees  shall  be 
abolished. 

Sect.  25  provides  that  (inter  alia)  the  provisions 
set  out  in  sched.  2  relating  to  the  transfer  of  pro- 
perty, officers,  and  adjustment  shall  have  effect 
for  the  purpose  of  carrying  the  provisions  of  the 
Act  into  effect ;  and  clause  1  of  sched.  2  provides 
as  follows : 

The  property,  powers,  rights,  and  liabilities  (inoluding 
any  property,  powers,  rights,  and  liabilities  vested, 
conferred,  or  arising  under  any  local  Act  or  any  trust 
deed)  of  any  sohool  board  or  school  attendance  com- 
mittee existing  at  the  appointed  day  shall  be  transferred 
to  the  council  exercising  the  powers  of  the  sohool 
board. 

By  the  provisions  or  the  same  Act  the  bank, 
before  allowing  the  receipt  of  any  dividend  on 
any  stock,  may,  if  the  circumstances  of  the  case 
appear  to  them  to  make  it  expedient,  require 
evidence  of  such  nature  as  the  Dank  require  of 
the  title  of  a  person  claiming  a  right  to  receive 
the  dividend. 

On  the  4th  Aug.  1904  the  action  came  on  for 
trial  before  Farwell,  J. 

Sir  R.  B.  Finlay  (A-G.)  and  B.  J.  Parker 
for  the  plaintiffs. — Our  contention  is  that  as  soon 
as  the  Education  Act  1902  came  into  force  with 
regard  to  the  district,  the  school  board  there  was 
absolutely  abolished  under  sect.  5  of  the  Act  of 
1902  and  that  the  property  which  had  belonged 
to  the  shool  board  became  automatically  trans- 
ferred to  the  local  education  authority.  Sect.  25 
enacts  that  the  provisions  set  out  in  the  1st  and 
2nd  schedules  to  the  Act,  relating  (inter  alia)  to 
the  transfer  of  property,  shall  have  effect.  Now, 
by  clause  1  of  the  2nd  schedule  "  the  property, 
powers,  rights,  and  liabilities  "  of  any  school  board 
"  shall  be  transferred  to  the  council  exercising  the 
powers  of  the  school  board."  These  words  "  shall 
be  transferred  "  are,  we  submit,  equivalent  to  shall 
vest.  It  is  to  be  remembered  that  the  Act  was 
only  to  come  into  force  in  any  particular  district 
at  a  future  date  to  be  appointed  as  prescribed  in 
the  Act  and  not  immediately  upon  the  passing  of 
the  Act.  This  explains  why  the  words  are  "  snail 
be  transferred  "  instead  of  "  are  transferred."  If 
the  words  had  been  "  are  transferred "  it  could 
not  have  been  contended  that  property  did  not 
pass  automatically  under  the  Act ;  but  we  submit 
that  once  the  reason  for  the  use  of  the  future 
tense  is  explained,  there  is  no  real  distinction 
between  the  two  expressions.  It  cannot  be 
doubted  that  the  sohool  board  was  entirely 
abolished  on  the  day  appointed  for  the  Act  to  come 
into  force.  For  the  Legislature  has  deemed  it 
necessary  to  specially  provide  by  incorporating 
sect.  85  of  the  Local  Government  Act  1894  with 
this  Act,  that  such  officials  as  are  liable  to  account 
shall  be  continued  in  their  offices  until  audit  has 
been  completed.  Again,  clause  1  of  the  2nd 
schedule  enacted  that  not  only  property  but  also 
all  powers,  rights,  and  liabilities  should  be  trans- 
ferred to  the  new  education  authority.  Sect  24 
of  the  Education  Act  1902  defines  these  words  by 
reference  to  the  Local  Government  Act  1888, 
sect.  100 ;  "  Powers,"  for  example,  includes  rights, 
jurisdiction,  capacities,   privileges,    and   immu- 
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nities,  and  there  is  an  equally  sweeping  defini- 
tion of  liabilities.  Many  of  these  things  can 
hardly  be  thought  of  as  forming  the  subject  of 
conveyance,  and  on  that  ground  too  we  submit  that 
the  Act  must  be  deemed  to  have  automatically 
transferred  the  property,  together  with  the  powers 
and  liabilities  of  the  school  board,  to  the  new 
local  education  authority.  In  the  case  of  Hyde  Cor- 
poration  v.  Bank  of  England  (46  L.  T.  Rep.  910 ;  21 
Oh.  Div.  176),  which  arose  under  the  Public  Health 
Act  1875,  the  court  held  that  there  was  a  statutory 
transfer.  There  the  words  of  the  Act  were  "  shall 
pass  to  or  be  exercisable  by  and  vested  in/9 
Here  we  have  got  "  shall  be  transferred  " ;  but  we 
submit  that  the  result  is  the  same.  They  also 
referred  to 

Morton  v.  Bank  of  England,  21  Mag.  Gas.  479 ; 
90  L.  T.  Rep.  375 ;  (1904)  1  Ch.  664. 

Latham,  K.C.  and  Upjohn,  K.O.  (with  them 
Howard  Wright)  for  the  defendants. — Our  sub- 
mission upon  the  question  of  construction  is  that 
the  words  "Bhall  be  transferred"  must  mean 
that  some  conveyance  or  transfer  shall  be  exe- 
cuted. In  provision  4  in  the  same  schedule  of 
the  Act  these  are  the  words,  "  by  virtue  of  this 
Act,"  showing  that  where  the  Legislature  intended 
something  to  come  into  operation  by  virtue  of 
the  Act  it  used  suitable  words.  But  in  clause  1, 
with  which  we  are  here  concerned,  the  words 
"  by  virtue  of  the  Act "  are  not  inserted,  while 
the  phrase  "  shall  be  transferred "  is  the  exact 
technical  expression  for  a  transfer  of  stocks.  It 
has  been  suggested  that  there  is  nobody  in  exist- 
ence to  execute  a  transfer,  but  we  Bubmit  that 
this  is  at  least  doubtful  on  the  wording;  of  sect.  5. 
All  that  is  there  said  is  that  the  school  board 
shall  be  abolished.  "  Dissolved  "  is  the  apt  word 
for  terminating  the  existence  of  a  corporation, 
which  a  school  board  undoubtedly  is,  but  here  it 
is  not  employed.  We  submit  that  the  section  is 
only  intended  to  put  an  end  to  the  school  board's 
control  over  education,  and  not  to  its  existence 
for  all  purposes.  If  this  is  so,  it  could  still 
transfer  property.  Again,  as  far  as  the  bank  is 
concerned,  there  is  a  way  out  of  the  difficulty. 
Under  sect.  4  (I)  of  the  National  Debt  (Stock- 
holders' Belief)  Act  1892 :  "  Where  by  virtue  of 
any  provision  in  an  Act  of  Parliament  the  right 
to  stock  is  vested  in  any  person  he  shall  by  virtue 
of  the  same  provision  be  deemed  to  be  entitled 
to  make  a  valid  transfer  of  the  stock.  .  .  ." 
We  submit  that  as  the  new  education  authority 
is  entitled  under  the  Education  Act  1902  to  the 
stock,  it  can  under  this  last  provision  effect  a 
transfer  to  itself. 

Sir  B.  B.  Finlay  (A.-G.)  replied. 

Fabwell,  J. — I  think  probably  I  should  be 
doing  a  better  service  to  the  parties  if  I  gave  my 
judgment  at  once  so  as  to  give  them  a  chance  of 
going  to  the  Court  of  Appeal,  but  I  think  it  is 
rather  hard  on  me  to  have  to  attempt  to  unravel 
the  Act  in  question  on  the  spur  of  the  moment. 
My  own  opinion  is,  that  on  the  true  construction 
of  the  2nd  schedule  of  the  Act,  some  future 
action  is  pointed  to  before  property  vests  legally 
in  the  new  body.  I  cannot  brine  myself  to 
doubt  that,  when  the  Act  of  Parliament  says 
that  the  property,  powers,  and  liabilities  of  a 
school  board  shall  at  a  future  day  be  transferred 
to  the  council  then  exercising  the  powers  of  the 


school  board,  it  uses  those  words  in  the  ordinary 
signification  of  the  English  language,  and  points 
to  a  future  transfer  by  some  appropriate  deed  or 
other  instrument.  With  all  respect  to  the 
Attorney-General,  I  fail  to  see  the  difficulty  of 
transferring  liabilities.  The  whole  of  the  1st 
clause  of  this  schedule  might  have  been  taken 
from  one  of  those  common  forms  used  when  a 
company  sells  the  whole  of  its  assets  and  liabilities 
to  a  new  or  reconstructed  company.  I  do  not 
see  any  difficulty,  and  the  phrase  seems  to  me  to 
be  perfectly  familiar.  Further,  I  find  that  when 
the  Legislature  has  intended  something  to  take 
effect  "  by  virtue  of  this  Act,"  it  has  inserted 
words  to  that  effect— thus  clause  4  says :  "  Any 
liability  of  an  urban  district  council,  incurred 
under  the  Technical  Instruction  Acts  1889  and 
1891,  and  charged  on  any  fund  or  rate,  shall  by 
virtue  of  this  Act,  become  charged  on  the  fund 
•  .  ."  Further,  in  this  2nd  schedule  a  distinc- 
tion is  made  between  "by  virtue  of  this  Act" 
and  "under  this  Act."  For  I  observe  that 
clause  6  commences  "where  the  liabilities  of  a 
school  board,  transferred  to  the  local  education 
authority  under  this  Act  comprised  a  liability, 
Ac."  Now,  if  the  Attorney- General's  contention 
is  right  the  Legislature  would  there  have  said 
"  by  virtue  of  this  Act,"  as  it  did  in  clause  4 
immediately  before,  but  a  distinction  is  carefully 
made.  I  agree  with  the  argument  that  I  have 
heard,  that  it  is  certainly  desirable  to  construe 
the  Act  of  Parliament  quo  res  magi*  valeat,  and 
although  what  I  have  stated  is  in  my  view 
a  reasonably  clear  primd  fade  meaning  of  the 
words  "shall  be  transferred"  in  the  schedule, 
still,  if  I  found  that  the  Act  was  totally  unwork- 
able upon  such  a  construction,  it  might  very  well 
be  that  I  should  feel  bound  to  find  some 
secondary  or  different  meaning  in  order  to  give 
effect  to  the  Act.  It  is  not  immaterial  to  observe 
that  although  there  are  inconveniences  which  the 
Attorney- General  has  pointed  out  in  having  a 
number  of  different  transfers;  still,  if  I  were  to 
adopt  the  construction  for  which  he  has  con- 
tended, there  are  not  only  inconveniences,  but 
vast  liabilities  oast  upon  the  Bank  of  England, 
and  for  aught  I  know  upon  other  public  bodies 
and  companies  who  will  have  to  act  under  this 
Act,  and  it  is  to  be  remembered  that  there  is  no 
indemnity  clause  in  the  Act.  I  think  that  that 
is  a  most  material  consideration.  As  I  have  been 
invited  to  express  an  opinion  upon  the  construc- 
tion of  the  Act  I  will  do  so,  although  it  is 
perhaps  not  really  necessary,  for  I  have  come  to 
the  conclusion  that  the  Bank  of  England  could 
with  safety  accept  a  transfer  by  the  new  educa- 
tion authority  to  itself  under  the  4th  section  of 
the  National  Debt  (Stockholders'  Belief)  Act  1892. 
In  order  to  give  effect  to  the  Education  Act  1902 
I  have  practically  to  choose  between  two  diffi- 
culties of  construction,  both  of  which  appear  to 
me  to  be  very  considerable.  The  first  is  the  one 
1  have  already  mentioned,  as  to  whether  I  could 
possibly  insert  in  the  1st  clause  of  the  2nd 
schedule  the  words  "  by  virtue  of  this  Act,"  or 
something  to  that  effect.  Tbe  other  is  whether  I 
can  so  read  the  Act  of  Parliament  coupled  with 
the  schedule  as  to  hold  that  the  school  boards 
are  not  absolutely  dissolved,  with  the  result  that 
they  will  remain  for  the  purpose  of  holding  the 
property  which  was  vested  in  them  so  long  as  is 
necessary  in  order  to  give  effect  to  the  transfer. 
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Now,  my  own  view  is  that  the  theory  of  the  drafts- 
man was  that,  as  a  future  day  would  be  appointed 
for  the  Act  to  come  into  operation,  it  would  be 
possible  for  the  school  board  to  transfer  any  pro- 
perty before  going  out  of  existence.  If  so,  this 
particular  impasse  was  probably  not  foreseen. 
Can  I  find  words  in  the  Act  which  will  enable  me 
to  avoid  the  impasse  P  I  think  I  can,  by  reason 
of  the  curious  phrase  which  the  Legislature  has 
used  in  sect.  5  of  the  Act :  "  School  boards  and 
school  attendance  committees  shall  be  abolished." 
Standing  alone  without  the  2nd  schedule,  those 
words  appear  to  me  to  be  singularly  inappropriate 
for  the  dissolution  of  corporations,  which  school 
boards  are,  especially  when  school  boards  are 
coupled  with  the  school  attendance  committees, 
which  are  not  corporations.  The  Legislature  was 
here  dealing  with  the  active  duties  to  be  performed 
by  the  school  authorities.  It  was  putting  an  end 
to  the  system  of  education  under  the  direction  of 
school  boards  and  school  attendance  committees, 
and  was  appointing  another  mode  of  carrying  on 
education.  And  the  properties  and  liabilities  of 
these  bodies  were  to  be  transferred  with  their  duties. 
I  should  be  able  to  give  effect  to  this  if  I  held 
that  the  words  "  shall  be  abolished  "  did  not  in 
fact  put  an  end  to  the  school  boards,  but  left 
them  so  long  as  it  was  necessary  that  they  should 
continue  to  exist  for  the  purpose  of  giving  effect 
to  and  carrying  out  the  full  intention  of  the  Act. 
And  I  think  I  can  so  hold,  seeing  that  the  words 
M  shall  be  abolished  "  are  singularly  inappropriate 
for  the  dissolution  of  a  corporation,  and  that  they 
are  words  that  I  never  before  saw  used  for  that 
purpose.  The  only  difficulty  is  created  to  my 
mind  by  the  10th  clause  of  the  2nd  schedule, 
which  provides,  "no  election  of  members  of  a 
school  Doard  shall  be  held  after  the  passing  of 
this  Act,  and  the  term  of  office  of  members  of 
any  school  board  holding  office  at  the  passing  of 
this  Act  or  appointed  to  fill  casual  vacancies 
after  that  date  shall  continue  to  the  appointed 
day.  .  .  ."  There  are,  however,  no  negative 
words  there.  Those  words  show  that  the  duties 
of  the  school  board  educationally  are  continued 
until  the  appointed  day ;  but  I  do  not  think  that  it 
necessarily  follows  there  that  there  is  by  virtue  of 
this  provision  an  automatic  dissolution  of  the 
corporation  when  that  day  arrives.  Inasmuch  as 
the  effect  of  so  deciding  would  be  to  reduce 
matters  to  an  absolute  deadlock,  I  think  I  am 
justified  in  holding,  as  I  do  hold,  that  the  school 
boards  are  not  dissolved  so  long  as  property 
remains  vested  in  them.  The  result  is  that,  in 
my  opinion,  property  has  not  been  divested  out 
of  the  school  boards  by  this  Act,  and,  further, 
that  they  continue  to  exist  after  the  Act  comes 
into  force,  and  are  able  to  transfer  their  pro- 
perty to  the  new  education  authorities.  In  the 
particular  case  before  me,  where  the  Bank  of 
England's  special  Acts  apply,  there  is,  as  I  have 
said,  another  solution ;  as  the  right,  the  equitable 
right,  that  is  to  say,  to  the  Consols  is  vested  in  the 
new  education  authority,  it  is  entitled  under  sect.  4 
of  the  National  Debt  (Stockholders'  Belief)  Act 
1892  to  execute  a  transfer  of  that  stock  into  its 
own  name  so  as  to  give  itself  the  legal  title  as 
well  as  the  equitable  right  to  that  stock. 

From  that  decision  the  plaintiffs  now  appealed. 

Sir  R.  B.  Finlay  (A.-G.)  and  B.  J.  Parker  for 
the  appellants. 
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Latham,  K.O.,  Upjohn,  K.O.  (with  them  Howard 
Wright)  for  the  respondents. 

The  arguments  adduced  in  the  court  below  were 
substantially  repeated,  and  the  authorities  there 
cited  were  again  referred  to. 

Vauohan  Williams,  L.J. — We  have  had  a 
long  discussion  as  to  the  question  which  is  before 
us  in  this  appeal — that  is  to  say,  as  to  the  meaning 
of  certain  sections  of  the  Education  Act  1902,  and 
many  arguments  have  been  presented,  the  answer 
to  which  may  have  more  or  less  bearing  upon  the 
determination  of  the  particular  question  raised. 
The  particular  question  that  we  have  to  decide  in 
this  case  is  whether  the  terms  of  clause  1  of  the 
2nd  schedule  of  the  Education  Act  of  1902  are 
such  that  "  property,  powers,  rights,  and  liabilities 
.  .  .  of  any  school  board  or  school  attendance 
committee  existing  at  the  appointed  day"  are 
transferred  by  virtue  of  or  under  the  Act  of  Par- 
liament "  to  the  council  exercising  the  powers  of 
the  school  board,"  or  whether  some  additional 
instrument  is  necessary  before  such  transfer  can 
be  effected.  The  suggestion  is  that  whatever  may 
be  the  case  with  regard  to  other  property,  at  all 
events  in  respect  of  stock  with  which  the  Bank  of 
England  has  to  deal — and  with  respect  to  which 
generally  speaking  upon  a  transfer  there  is  an 
entry  of  the  transfer  in  the  transfer  books  of  the 
Bank  of  England,  and  has  been  so  for  a  very  long 
time — there  can  be  no  vesting  of  the  property 
independently  of  the  execution  of  some  instru- 
ment. Now,  part  of  the  arguments  that  were 
addressed  to  us  was  based  upon  the  words  "  shall 
be  transferred  "  in  clause  1  of  sched.  2,  and  I  will 
say  something  about  that  immediately.  But  I 
will  observe  in  the  meantime  that  really  in  the 
arguments  which  have  been  addressed  to  us 
by  Mr.  Latham,  and  also  by  Mr.  Upjohn,  on 
behalf  of  the  defendants,  they  did  not  ulti- 
mately rely  upon  the  effect  of  the  words 
being  "  shall  be  transferred "  instead  of  being 
"  shall  vest "  or  similar  words.  The  final  argu- 
ment addressed  to  us  on  behalf  of  the  defendants 
was  an  argument  which  would  have  applied 
equally  whether  the  words  were  "  shall  be  trans- 
ferred "  or  "  shall  vest."  I  will  deal  first,  and 
very  shortly,  with  the  question  of  the  meaning  of 
the  words  "  shall  be  transferred."  There  is  no 
doubt  that  sometimes  one  does  find  in  Acts  of 
Parliament  somewhat  cognate  to  the  present 
Act  of  Parliament  the  words  used  "shall  vest"' 
as  distinguished  from  the  words  "  shall  be 
transferred."  If  one  turns  to  the  Local  Govern- 
ment Act  1894  and  looks  at  sect.  5,  sub- 
sect.  2  (c),  one  finds  these  words  used:  "The 
legal  interest  in  all  property  vested  either  in 
the  overseers,  or  in  the  churchwardens  and  over- 
seers of  a  rural  parish  .  .  .  shall,  if  there  is  a 
parish  council,  vest  in  that  council.  .  .  ."  It 
is  quite  true  to  say  that  the  words  used,  clause  1 
of  sched.  2  of  the  Act  of  1902,  are  not  "  shall 
vest,"  but  "  shall  be  transferred."  If  one  con- 
siders the  matter,  however,  there  is  very  good 
reason  for  using  the  future  words  there,  and  yet 
a  reason  which  is  quite  consistent  with  holding 
that  the  property  on  the  happening  of  the 
"  appointed  day  "  was  to  vest,' and  vest  indepen- 
dently of  any  future  or  additional  instrument. 
It  must  be  remembered  that  the  Act  of  Parlia- 
ment when  it  passed  was  contemplating  the 
happening  of  a  future  event — the  occurrence  of 
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a  future  day — that  is  the  "  appointed  day  " ;  and 
it  seems  to  me  that  that  was  quite  a  sufficient 
reason  for  the  draftsman  employing  the  words 
in  the  future  tense  that  he  has  done  here.  They 
were  employed  in  that  form  in  order  to  make 
them  fit  and  suitable  for  what  the  Legislature 
contemplated-— a  future  event — the  occurrence  of 
a  future  day — the  "  appointed  day."  Now,  just 
let  us  see  what  the  provisions  generally  are  of 
the  Act  of  Parliament.  The  5th  section  of  the 
Act  of  1902  provides  that :  "  The  local  education 
authority  shall,  throughout  their  area,  have  the 
powers  and  duties  of  a  school  board  and  school 
attendance  committee  under  the  Elementary 
Education  Acts  1870  to  1900,  and  any  other  Acts, 
including  local  Acts,  and  shall  also  be  responsible 
for  and  rave  the  control  of  all  secular  instruc- 
tion in  public  elementary  schools  not  provided  by 
them ;  and  school  boards  and  public  attendance 
committees  shall  be  abolished."  I  cannot  conceive 
myself  but  that  the  word  "abolished"  there 
involves  dissolution.  It  means  that  the  school 
boards  and  school  attendance  committees  shall 
be  abolished.  Really  it  is  not  denied  that  the 
effect  of  that  section  is  that  from  the  happening 
of  the  "appointed  day"  the  school  boards  and 
the  school  attendance  committees  would  be  in- 
capable of  doing  anything.  The  corporation  of 
a  school  board  would  in  fact,  by  virtue  of  that 
sect.  5,  be  dissolved  in  the  sense  that  it  would 
cease  to  have  a  legal  existence— could  not  sue — 
could  not  be  sued — and  could  not  hold  property, 
and  could  not  transfer  property.  Therefore  one 
finds  this  state  of  things :  If  one  accedes  to  the 
argument  that  has  been  addressed  to  ns  on  behalf 
of  the  Bank  of  England — namely,  that  some 
additional  instrument  of  transfer  or  conveyance 
is  essential  to  the  passing  of  the  property,  not- 
withstanding the  occurrence  of  the  "  appointed 
day,"  this  much  is  perfectly  certain,  that  that 
instrument  could  not  be  executed  by  the  school 
board.  But  then  it  is  said  that  with  reference  to 
the  Bank  of  England,  and  its  relation  to  certain 
stocks,  there  is  an  Act — viz.,  the  National  Debt 
(Stockholders'  Belief)  Act  1892— and  reference  is 
made  to  sect.  4  of  that  Act.  It  is  said  that  the 
result  of  that  section  is  that  although  a  transfer 
could  not  be  executed  by  the  defunct  corporation, 
the  school  board,  yet  a  transfer  of  such  stocks 
might  be  executed  by  the  new  educational  body 
as  being  a  body  in  whom  the  right  to  the  stock  is 
vested  by  Act  of  Parliament.  Now,  I  will  say 
something  more  as  to  this  section  presently. 
But  I  wish  at  once  to  point  out  that  it  is  obvious 
that  that  Act  of  Parliament,  if  it  gets  over  at 
all  the  difficulty  arising  from  the  cessation  of 
existence  of  the  school  board,  can  only  do  so  in 
respect  of  a  very  limited  subject-matter.  It  is 
not  suggested  that  it  does  so  as  to  all  pro- 
perty ;  it  is  not  suggested  that  it  does  so  even  as 
to  all  stocks.  It  was  mentioned  in  argument  by 
counsel  on  behalf  of  the  Bank  of  England  that 
fhere  were  certain  Colonial  Government  Stocks, 
for  instance,  which  would  not  be  governed  by  that 
section;  and  the  result  of  that  is  that  it  is 
quite  plain  there  is  this  difficulty  about  the 
transfer  of  property  if  you  give  to  the  word 
"  abolished  "  in  sect  5  that  which,  it  seems  to  me, 
is  its  plain  and  obvious  meaning.  Also  we  have 
got  the  words  here  "  shall  be  transferred  "  applied 
not  only  to  "  property  "  but  to  "  powers,  rights, 
and  liabilities."     With  reference  to  "  property  " 


it  is  quite  true  that  with  regard  to  some  sorts  of 
property  you  require  a  deed,  and  it  may  be  in 
some  oases  a  written  transfer.  But  it  is  not  true, 
as  to  liabilities,  that  any  transfer  is,  according  to 
the  general  law,  either  necessary  or  proper. 
Indeed,  such  a  transfer  would  not,  according  to 
law,  transfer  the  property  at  all.  So  that  the 
outcome  of  all  this  is  that  those  who  put  forward 
the  argument  which  has  been  put  forward  on 
behalf  of  the  Bank  of  England  cannot  really 
make  it  good  unless  in  one  section  of  one  Act  of 
Parliament  they  ask  us  to  give  a  different  mean- 
ing to  the  words  "  shall  be  transferred "  in  the 
case  of  some  of  the  subject-matters  dealt  with  by 
the  section  from  what  one  would  be  bound  to  do 
in  the  case  of  others.  It  really,  to  my  mind,  could 
not  be  maintained  for  one  moment  that,  with 
regard  to  liabilities,  or  with  regard  to  certain 
species  of  property,  any  transfer,  or  additional 
instrument  of  transfer,  was  necessary  for  vesting. 
Now,  I  think  that  it  is  really  unnecessary  for  me 
to  go  at  greater  length  through  the  numerous 
matters  that  one  finds  in  the  Education  Act  1902 
which  go,  first,  to  show  that  "  abolished  "  is  used 
in  the  5th  section  in  its  natural  sense,  and, 
secondly,  that  the  words  "  shall  be  transferred  " 
are  used  to  the  intent  that  the  moment  that  the 
"  appointed  day  "  arrives  all  property  of  the  school 
board,  ip$ofiietot  by  virtue  of  and  under  the  Act 
of  Parliament,  shall  vest  in  the  new  education 
body  without  the  aid  of  any  additional  instrument 
of  any  sort  or  kind.  I  said  that  I  would  add  a  word 
more  as  to  sect.  4  of  the  National  Debt  (Stock- 
holders' Belief)  Act  1892.  I  do  not  know  that  it 
is  necessary  for  me  to  do  so,  because,  in  the  view 
that  I  take  of  this  case,  the  question  as  to  the 
effect  of  that  section  is  no  longer  really  of  any 
importance.  Its  only  importance  arose  because 
Far  well,  J.  in  his  judgment  relied  upon  it  as 
showing  that  in  the  case  of  certain  stocks, 
transfers  of  which  are  entered  in  the  Bank  of 
England  transfer  book,  you  could  get  over  the 
difficulty  of  there  being  no  possibility  of  a  transfer 
by  the  defunct  school  board  by  saying :  "  Still  it 
might  be  right  that  the  Bank  cf  England  should, 
in  accordance  with  their  practice,  insist  upon 
having  a  transfer,  and  that  at  all  events,  in  the 
case  of  some  stocks — that  is  to  say,  the  stocks  to 
which  the  National  Debt  Act  1870  applied — you 
could  get  a  transfer  by  a  transfer  being  executed 
by  the  new  educational  body,  as  being  a  body  in 
whom,  by  virtue  of  an  Act  of  Parliament,  the 
right  to  stock  was  vested."  As  to  them  it  was 
said,  "  He  shall,  by  virtue  of  the  same  provision, 
be  deemed  to  make  a  valid  transfer  of  the  stock, 
and  to  receive  and  give  valid  receipts  for  any 
accrued,  or  accruing,  dividends."  Then  it  was 
said  that  the  Act  of  Parliament  gave  an  equitable 
right  to  the  new  educational  body,  and  that  they 
might,  without  any  transfer  being  executed,  even 
by  them  to  themselves,  give  a  valid  receipt  for 
any  accrued,  or  accruing,  dividends  of  ptooks,  and 
might  also  execute  afterwards,  or  before,  as  they 
thought  fit,  a  transfer  to  themselves.  As  I  have 
not  to  decide  what  the  construction  of  that  section 
is,  I  do  not  wish  to  say  more  than  that  this  is  my 
opinion,  as  at  present  advised,  -and  it  is  not  an 
absolute  decision.  I  think  that  these  words 
"  vested  in  any  person "  in  sect.  4  mean  legally 
vested.  That  is  my  view  of  that  section.  Now, 
having  disposed  of  those  matters,  I  wish  to  say  a 
word    or    two   upon    the    argument    that    was 
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addressed  tons,  that  even  assuming  that  the  effect 
of  the  Act  of  Parliament  is  to  immediately  vest 
the  property  of  the  school  board  in  the  new 
educational   body*  vet  there  is  a  necessity  for 
an    additional   deed.     It   is    said   in   the   first 
instance   that  it  is  essential  to   the  long  and 
venerable  practice  of  the  Bank  of  England  that 
there  shall  be  some  such  document-    I  do  not 
think  that  that  can  affect  the  construction  of  an 
Act  of  Parliament.    Then  it  was  suggested  that 
there  was  something  in  the  nature  of  a  transfer 
of  stock  which  really  prevented  it  from  its  very 
nature   from    being   transf erred   without   some 
instrument  of  transfer.    All  I  can  say  in  answer 
to  that  is  that  in  so  far  as  that  is  true— and  in  a 
sense  it  iB  quite  true — it  is  equally  true  of  a 
number  of  other  things.    It  is  equally  true  of 
every  eho$e  in  action  that  if  there  was  not  a 
transfer  by  the  Act  of  Parliament,  there  might  be 
a  necessity  for  some  deed  or  written  transfer  in 
order  to  accomplish  the  passing  of  the  particular 
piece  of  property.     1  think  that  that  disposes  of 
the  argument  put  forward — namely,  that,  not- 
withstanding that  the  words  "shall  be  trans- 
ferred "  most  be  construed  as  "  shall  vest "  on  the 
"  appointed  day,"  we  ought  not  to  hold  that  this 
stock  so  vests  that  the  Bank  of  England  ought 
to  act  upon  its  statutory  effect  without  the  pro- 
duction of  any  written  instrument     I  think  that 
they  ought     It  was  said  by  Mr.  Upjohn  that  in 
consequence  of  some  previous  legislation  in  which 
undoubtedly  the  property,  including  the  property 
in  the  stock,  did  vest  without  a  transfer,  an  Act 
was  passed  in  1896— viz.,  the  Local  Government 
(Stock  Transfer)  Act  1895.    He  said  that  the 
passing  of  that  Act  recognised  the  proposition 
that  the  Bank  of  England  ought  not  to  act  upon 
a  statutory  vesting  without  the   production  of 
some  instrument  of  transfer.    I  do  not  agree 
with  that.    The  Act  of  Parliament  does  not  seem 
to  me  to  have  done  anything  of  the  sort.    The  Act 
of  Parliament  recognises  and  is  passed  upon  the 
basis  that  the  effect  of  the  statute  is  that  without 
more  the  property  vests  in  the  person  denoted  by 
the  statute  as  being  the  person  in  whom  the  pro- 
perty shall  vest.    But  although  that  is  true,  and 
it  does   vest,  the  Bank  of  England,  until  the 
passing  of  the  Local  Government  (Stock  Transfer) 
Act  1895,  took  it  for  granted  in  the  case  of  the 
statutory  vesting  of  property  in  the  particular 
case,  to  recognise  for  all  purposes  the  statutory 
vesting  of  the  property.    They  had,  of  course,  to 
assure  themselves  of  the  identity  of  the  person. 
They  had  to  assure  themselves  that  the  person 
who   came   and   claimed   to   be   the    statutory 
appointee  or  donee  of  the  stock  was  in  fact  the 
person  that  he  pretended  to  be.    In  the  statute  of 
1895  they  got  that  by  a  certificate  of  the  clerk  to 
the  county  council.    All  one  can  say  is  that  at 
present  no  equivalent  Act  of  Parliament  has  been 
passed.    If  it  is  desirable  from  a  business  point  of 
view  that  such  an  Act  of  Parliament  should  be 
passed,  I  do  not  suppose  that  the  Legislature, 
when  once  satisfied  of  that  from  the  Bank  of 
England's    representations,    would   make    any 
difficulty  in  passing  an  Act.    I  know  nothing 
about  how  far  it  is  desirable  and  how  far  it  is 
not.    If  it  is  desirable,  then  I  have  no  doubt  it 
will  be  done.    But,  as  things  stand,  in  my  view, 
it  is  perfectly  plain  under  this  statute  that  the 
stock  does  vest  by  virtue  of  the  words  in  the 
1st  clause  of  the  2nd  schedule  of  the  Act  of 


1902;  and,  as  far  as  the  Bank  of  England  are 
concerned,  they  have  an  absolute  indemnity  by 
the  very  words  of  the  Act  of  Parliament,  and  are 
not  to  be  in  any  danger  or  difficulty  at  all.  I  do 
not  suppose  that  the  Bank  of  England  were  think- 
ing principally  of  any  danger  to  themselves,  but 
that  really  what  they  were  thinking  of  was  that 
it  would  be  a  matter  of  public  convenience  that 
the  same  formalities  should  be  gone  through  in 
respect  of  all  transfers  of  stock,  and  that  it  did  not 
matter  whether  the  transfer  was  a  transfer  by  the 
terms  of  an  Act  of  Parliament,  or  under  an  Act 
of  Parliament,  or  a  transfer  in  any  other  way 
inter  partes,  or  anything  else.  I  dare  say 
that  they  think  that  it  would  be  much  more 
convenient  that  all  transfers  should  pass 
through  the  transfer-book.  If  that  is  so,  they 
will  have  to  get  an  enactment  to  that  effect, 
but  I  offer  no  opinion  about  that.  I  think, 
therefore,  that  this  appeal  ought  to  be  allowed 
with  costs. 

Bomeb,  L.J.— The  1st  clause  of  the  2nd 
schedule  to  the  Act  of  1902,  on  which  the  question 
we  have  to  decide  turns,  is  certainly  not  happily 
framed.  But  on  the  construction  of  it,  and  having 
regard  to  the  provisions  of  the  Act  as  a  whole,  I 
come  to  the  conclusion  that  this  appeal  should  be 
allowed.  I  cannot  take  the  same  view  of  the  con- 
struction of  that  clause  as  was  taken  in  the  court 
below.  For  brevity  I  will  refer  to  the  old  educa- 
tional authority — that  is  to  say,  the  school  board 
or  school  attendance  committee,  which  was 
abolished  by  sect.  5  of  the  Act  of  1902  on  the 
"  appointed  day  "—as  "  the  old  board,"  and  I  will 
refer  to  the  new  educational  authority  as  "the 
council."  Now  one  thing  to  my  mind  is  clear 
about  this  Aot,  and  that  is  that  on  what  is  denned 
as  the  "  appointed  day  "  the  old  board  under  the 
very  words  of  sect.  5  of  the  Act  was  abolished. 
And  I  cannot  find,  throughout  this  Act,  any  indi- 
cation that  when  the  Act  says  it  is  to  be  abolished 
it  does  not  mean  what  it  says.  I  cannot  think  for 
myself  of  any  word  stronger  in  the  English 
language — whether  it  is  the  word  usually  used  for 
this  purpose  or  not  does  not  seem  to  me  to  matter 
—and  I  cannot  find  any  word  in  the  English 
language  which  more  thoroughly  expresses  the 
non-continuance  for  any  purposes  of  the  old  board 
than  the  phrase  used  by  the  Act  of  Parliament 
that  on  the  "  appointed  day  "  it  shall  be  considered 
as  "  abolished.  As  I  have  said,  there  is  nothing 
in  the  Act  from  beginning  to  end  to  suggest  that 
after  the  abolition  it  is,  in  the  eyes  of  the  law,  for 
any  purposes  whatever  to  be  regarded  as  existing. 
Indeed,  sect.  5  is  borne  out  by  the  provision  in 
clause  10  of  sohed.  2  of  the  Act,  for  that  carefully 
provides  that  existing  members  of  the  old  board 
shall  continue  to  the  "appointed  day."  The 
reason  for  that  is  obvious.  On  the  abolition 
of  the  old  board  its  members  would  also  of  course 
have  ceased  to  occupy  the  position  of  members  of 
anybody  whatever.  On  the  "appointed  day," 
therefore,  it  is  clear  to  my  mind  that  under  this 
Aot  for  all  purposes  the  old  board  ceased  to  exist, 
and  the  new  body — the  council — only  comes  into 
existence  as  a  new  educational  authority,  with 
its  rights  and  duties,  rights  to  take  property 
again,  on  the  "  appointed  day."  That  being  the 
position  of  affairs,  let  me  consider  for  a  moment 
the  wording  of  clause  1  of  the  2nd  schedule.  It 
says  that  "  the  property,  powers,  rights,  and  lia- 
bilities"  of    the  old   board  "existing  at   the 
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appointed  day  shall  be  transferred  to  the  council" 
Toe  transfer  contemplated,  whatever  that  may  be, 
is  a  transfer  to  take  place  at  the  "  appointed  day." 
It  could  not  take  place  before  the  "appointed 
day"  by  reason  of  the  council  not  being  in  a 
position  to  take  any  transfer  before  that  day.    It 
could  not  take  place  after  that  because,  as  1  have 
pointed  out,  after  the  "  appointed  day "  the  old 
board  is  abolished.    And  it  is  noticeable  that  the 
property  which  has  to  be  transferred  is  the  pro* 
perty  existing  at  the  "  appointed  day  " — not  the 
property  before,  or  the  property  after,  but  the 
property  at   that   precise    moment.    The  word 
"  transferred,"  as  mentioned   in  the  clause,  is 
a   general   expression,  covering   not   only  pro- 
perty, but   powers,  rights,  and    liabilities.      It 
could   not   mean   that   in   respect   of    powers, 
rights,  and  liabilities,  anything  in  the  nature  of 
an  instrument  in  writing  should  be  executed. 
Nor  can  I  really  conceive  that  under  this  clause 
with  regard  to  property  any  distinction  is  to  be 
drawn  between  one  Kind  of  property  and  another 
kind  of  property — namely,  the  kind  of  property 
which  only  passes  at  law  by  an  instrument  in 
writing.    What  the  clause  to  my  mind  contem- 
plates is  an  immediate  passing  from  the  old  body 
— the  old  board — to  the  council  of  all  property, 
powers,  rights,  and  liabilities.    To  my  mind,  by 
the   Aot   of    Parliament    no   writing   or   deed 
or    any    further     act,    was     contemplated.      I 
think   that   the   transfer    referred    to    in    the 
clause    was     intended     to     mean     a    transfer 
effected    by   the    Act   of    Parliament    effected 
instantaneously  on  the   "  appointed  day,"    not 
before,  and  not  after.    And  to  my  mind  the  effect 
of  the  clause  is  clearly,  on  the  construction  of  the 
Act  as  a  whole,  that  without   more  than  the 
operation  of  the  Act  of  Parliament  all  property, 
powers,  rights,  and  liabilities  passed  by  virtue  of 
the  Aot  to  the  new  body*— that  is  to  say,  vested 
in  the  legal  sense  in  that  body.    And  I  think  that 
that  view  is  borne  out  by  other  considerations. 
If  you  look  at  another  part  of  the  Act  you  will 
find  that  the  word  "  transfer  "  is  used  with  refer- 
enoe  to  the  officers  employed  by  the  old  board. 
Clause  16  of  sched.  2  says  that  the  officers  of 
any  authority  whose  property,  rights,  and  lia- 
bilities are  transferred  under  this  Act  to  any 
council  shall  be  transferred  to  and  become  the 
officers  of  the  council.    There  is  the  same  word 
"transferred"  used  with  regard  to  officers   as 
there  is  with  regard  to  debts,  powers,  liabilities, 
and  property.    And  I  find  again  that  sects.  85  to 
88  of  the  Local  Government  Act  1894  are  inoor- 

S>rated  as  it  were  in  the  Act  of  1902  in  this  way. 
y  sched.  2,  clause  8,  it  is  provided  that  the  sec- 
tions which  I  have  mentioned  of  the  Act  of  1894 
shall  apply  with  respect  to  "  any  transfer  men- 
tioned in  this  schedule" — that  is  to  say,  with 
regard  to  the  word  "transfer"  that  was  men- 
tioned in  the  first  clause  of  the  schedule.  And 
reading  those  sections  as  applying  with  respect 
to  the  transfer  mentioned  in  clause  1  of  sched.  2 
what  do  I  see  P  In  sect.  86,  sub-sect.  1,  of  the 
Local  Government  Act  1894,  for  example,  I  see 
that  it  is  provided  that  "Nothing  in  this  Aot 
shall  prejudicially  affect  any  securities  granted 
before  the  passing  of  this  Act  on  the  credit  of 
any  rate  or  property  transferred  to  a  council  or 
parish  meeting  by  this  Act,"  and  in  sub-sect.  2  of 
sect.  8  of  the  Act  of  1894  it  is  provided  that : 
"  It  shall  be  the  duty  of  every  authority  whose 


powers,  duties,  and  liabilities  are  transferred  by 
this  Act  to  liquidate,  so  far  as  practicable  before 
the  appointed  day,  all  current  debts  and  liabilities 
incurred  by  such  authority."  yAnd  in  sect.  88, 
sub-sect.  1,  there  is  this :  "  If  at  the  time,  when 
any  powers,  duties,  liabilities,  debts,  or  property 
are  by  this  Act  transferred  to  a  council  or  parish 
meeting  any  action  or  proceeding,  or  any  cause 
of  action  or  proceeding,  is  pending  or  existing  by 
or  against  any  authority  in  relation  thereto,  the 
same  shall  not  be  in  any  wise  prejudicially  affected 
by  the  passing  of  this  Act,  but  may  be  continued, 
prosecuted,  and  enforced  by  or  against  the  council 
or  parish  meeting  as  successors  of  the  said  autho- 
rity in  like  manner  as  if  this  Aot  had  not  been 
passed."  Those  sections  strongly  bear  out,  in- 
corporated as  they  are  to  the  extent  and  manner  I 
have  indicated,  the  view  which  I  think  is  forced 
upon  this  court  as  to  the  true  construction  of 
clause  1  of  the  2nd  schedule  of  the  Act  of  1902.  I 
might  also  refer,  without  going  through  them  in 
detail,  to  the  other  provisions  in  that  Act  for 
ensuring  the  continuance  without  a  moment's 
break  of  the  rights,  duties,  and  general  position 
of  the  old  educational  authority  to  the  new  which 
appear  in  the  Act.  To  my  mind  it  would  be 
inconsistent  with  the  general  scope  of  that  con- 
tinuity if  we  did  not  give  to  clause  1  of  the 
2nd  schedule  that  construction  that  I  have  indi- 
cated. I  can  only  say  that  it  is  a  pleasure  also 
to  think  that  our  decision  will  very  much  enure 
for  the  benefit  so  far  as  I  can  see  of  everybody 
concerned  under  the  statute,  and  will  afford  the 
greatest  protection  to  those  who  have  to  act  upon 
it.  It  will  certainly  be,  so  far  as  I  can  see,  the 
very  best  indemnity  to  the  Bank  of  England,  for 
example,  among  others,  which  they  can  possibly 
have.  It  puts  them  in  a  far  better  position  than 
they  would  be  in  under  the  interpretation  adopted 
in  the  court  below.  I  think  for  these  reasons  that 
the  appeal  should  be  allowed. 

Cozbns-Habdy,  L.J. — I  agree;  and  I  have 
very  little  to  add.  Any  other  view  than  that 
which  has  been  adopted  by  my  Lord  and  Homer, 
L.  J.  would,  as  it  seems  to  me,  make  this  Act  of 
Parliament  absolutely  unworkable.  The  word 
"  abolished  "  in  sect.  5  as  applied  to  school  boards 
is  no  doubt  not  a  very  happy  word,  and,  in  this 
collocation,  is  probably  a  novel  word.  But  it 
seems  to  me  that  as  applied  to  a  corporation  it 
must  mean  "  dissolved."  It  must  mean,  as  applied 
to  the  school  board,  that  on  the  "  appointed  aay  " 
it  ceases  to  exist.  There  is  no  provision  in  the 
Aot  of  Parliament  for  the  continuance  of  the 
school  board;  there  is  no  possibility  of  any 
further  election  of  members  of  the  school  board. 
There  is  nobody  who  could,  on  the  part  of  the 
school  board,  do  any  of  those  Acts  which  it  was 
the  duty  of  the  school  board  to  discharge  before 
the  "appointed  day."  The  words  in  the  1st 
clause  of  the  2nd  schedule  which  have  been  so 
much  discussed,  "  shall  be  transferred,"  seem  to 
me  to  mean  "shall  vest"  without  more  on  the 
"appointed  day."  One  interpretation  must  be 
given  to  all  kinds  of  property,  and  to  everything 
which  is  covered  by  clause  1  of  sched.  2.  It 
cannot  reasonably  be  suggested  that  it  is  to  have 
a  different  meaning  when  applied  to  real  property 
from  that  which  it  has  when  applied  to  stock. 
To  take  the  case  which  I  ventured  to  put  to 
counsel  during  the  course  of  the  argument  of 
schools'  freehold  property  vested  in  the  school 
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boards.  I  failed  to  obtain  any  suggestion  of  how 
any  further  deed  of  transfer  or  conveyance  could 
be  obtained  after  the  "appointed  day"  to  the 
new  educational  authority.  And  I  certainly  am 
not  prepared  to  so  construe  the  clause  as  to 
make  an  exception  in  favour  of  the  Bank  6f 
England  because  they  happen  to  have  under 
the  National  Debt  (Stockholders'  Belief)  Act 
1882  a  section  which  may  or  may  not  enable  the 
difficulty  to  be  got  over  with  reference  to  the 
particular  stock  with  which  that  Act  deals.  In 
my  view  the  conclusion  at  which  we  have  arrived 
is  very  strongly  boroe  out  by  sect.  88  of  the  Local 
Government  Act  1894,  which  is  made  applicable 
to  the  Act  of  1902,  and  that  is  a  section  applying 
not  merely  to  powers,  duties,  liabilities,  ana  debts, 
but  it  speaks  of  "  property  by  this  Act  trans- 
ferred.'9 That  makes  it  more  easy  to  read  the 
let  clause  of  the  2nd  schedule  of  the  Act  of  1902 
in  the  way  in  which  I  have  suggested,  that  "  shall 
be  transferred "  means  "shall  vest,"  without 
mon,  on  the  "appointed  day."  Appe<d  aUowed 

Solicitor  for  the  appellants,  Solicitor  to  the 
Treasury. 
Solicitors  for  the  respondents,  Freshfielde. 


Wednesday,  Aug.  10, 1904. 

(Before  Collins,  M.R.,  Stirling  and 
Mathbw,  L.JJ.) 

Tower  Justices  v.  Chambers  and  others,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Licensing — Beerhouse  licensed  before  1869 — Con- 
viction of  licence-holder  for  selling  spirits  without 
a  licence— Forfeiture  of  licence — Application  by 
owners  to  special  sessions  for  grant  of  a  licence 
—Refusal  by  justices — Grounds  of  refusal — 
Alehouse  Act  1828  (9  Geo.  4,  e.  61).  s.  14— Beer- 
house Act  1840  (3  &  4  Vict.  c.  61),  a.  7— Wine 
and  Beerhouse  Act  1869  (32  &  33  Vict.  c.  27). 
s.  19—  Wine  and  Beerhouse  Act  1870  (33  A  34 
Vict  e.  29),  s.  7— Licensing  Act  1874  (37  &  38 
Vict.  e.  49),  a.  15. 

The  licensee  of  a  beerhouse  which  had  been  licensed 
for  the  sale  of  beer  by  retail  on  the  1st  May  1869 
and  continuously  since  that  date  up  to  July 
1903,  was  convicted  for  the  first  time  in  July 
1903  of  having  sola  spirits  without  having  a 
spirit  licence.  The  beerhouse  was  thereupon 
cumed  for  the  sale  of  beer,  and  was  not  again 
opened  for  such  sale  until  the  following  October. 

In  September  in  the  same  year  the  owners  of 
the  beerhouse  applied  at  the  special  licensing 
sessions  for  the  grant  of  a  licence  for  the  sals 
of  beer  by  retail  in  respect  of  the  house  to 
their  nominee,  who  was  the  then  real  resident 
holder  and  occupier  of  the  premises.  This  appli- 
cation was  made  under  sect.  15  of  the  Licensing 
Act  1874. 

The  justices  refused  the  application  upon  grounds 
other  than  one  of  the  four  grounds  specified  in 
sect.  8  of  the  Wine  and  Beerhouse  Act  1869. 

Upon  appeal,  the  quarter  sessions  and  the  Divi- 
sional Court  held  that  the  justices  had  no  juris- 
diction to  refuse  the  application,  except  upon 
one  of  the  four  grounds  specified  in  sect.  8  of  the 
Wine  and  Beerhouse  Ac  *  1869. 

(a)  Reported  by  E.  JCavliy  Smite,  Eaq.,  Barrt*ter-*t-Law. 


Held,  by  the  Court  of  Appeal,  reversingthe  decision 
of  the  Divisional  Court  (21  Mag.  Cos.  433;  90 
£.  T.  Rep.  228),  that  an  application  under  sect.  15 
of  the  Licensing  Act  1874  cannot  be  successful 
unless  the  applicant  shows  that  the  licence  has 
been  continuously  renewed  since  the  1st  May  1869, 
and  is  in  force  at  the  date  of  the  application. 

Held  also,  that  upon  the  conviction  of  the  licensee 
in  July  1903  the  licence  in  respect  of  the  beer- 
house ceased  to  exist. 

Held,  therefore,  that  the  jurisdiction  of  the  justices 
at  special  sessions  to  refuse  the  application  of  the 
owners  was  not  limited  to  one  or  more  of  the  four 
grounds  specified  in  sect.  8  of  the  Wine  and 
Beerhouse  Act  1869. 

Freer  v.  Murray  (71  L.  T.  Bep.  444;  (1894)  A.  C. 
576)  followed. 

Ex  parte  Flinn  and  Sons  (No.  2)  (81  L.  T.  Bep. 
221 ;  (1899)  2  Q.  B.  607)  disapproved. 

Appeal  by  the  licensing  justices  of  the  Tower 
division  from  a  decision  of  the  Divisional  Court 
(Lord  Alverstone,  C.J.,  Wills  and  Kennedy,  JJ.) 
upon  a  ease  stated  for  the  opinion  of  the  court  by 
the  Court  of  Quarter  Sessions  for  the  County  of 
London. 

The  Coach  and  Horses  beerhouse,  situated  at 
No.  86,  Baokohuroh-lane,  in  the  parish  of  St 
George-in-the-East,  in  the  Tower  division,  was 
licensed  for  the  sale  of  beer  and  wine  to  be  con- 
sumed on  or  off  the  premises  prior  to  the  1st  May 
1869,  and  the  licence  nad  been  renewed  from  time 
to  time,  the  last  renewal  thereof  having  been  made 
to  one  Joseph  Arch,  the  then  tenant,  at  the 
general  annual  licensing  meeting  of  the  division 
on  the  13th  Feb.  1903. 

In  July  1903  proceedings  were  instituted  by  the 
excise  authorities  against  Joseph  Arch  under  the 
Beerhouse  Act  1834  (4  &  5  Will.  4,  c.  85),  s.  20,  to 
recover  penalties  under  the  Excise  Licences  Act 
1825  (6  Geo.  4,  c.  81) ;  and  on  the  30th  July  1903 
he  was  for  the  first  time  convicted  of  the  offence 
of  selling  spirits  without  a  licence. 

The  beerhouse  was  thereupon  closed  for  the  sale 
of  beer  and  wine,  and  was  not  again  opened  for 
such  sale  until  after  the  hearing  of  the  appeal  on 
the  16th  Oct  1903. 

On  the  18th  Sept  1903  an  application  was 
made  to  a  metropolitan  police  magistrate,  sitting 
at  the  Thames  police-court,  on  behalf  of  the 
respondents,  Messrs.  Chambers,  Sichell,  and 
Coombes,  who  were  the  owners  of  the  beerhouse, 
pursuant  to  sect.  15  of  the  Licensing  Act  1874, 
for  authority  to  one  Coburn  to  carry  on  the  same 
business  upon  the  same  premises  until  the  next 
special  sessions  for  licensing  purposes.  The  appli- 
cation was,  at  the  suggestion  of  the  magistrate, 
treated  as  withdrawn. 

On  the  25th  Sept  1903  (being  the  next  special 
sessions  of  the  Tower  division  for  licensing  pur- 
poses) a  further  application  was  made  on  behalf 
of  the  owners  to  the  special  sessions  for  the  grant 
of  a  licence  for  the  sale  of  beer  and  wine  by 
retail  in  respect  of  such  premises  to  the  respon- 
dent Coburn  pursuant  to  sect  15  of  the  Licensing 
Act  1874.  Coburn  was  then  the  real  resident 
holder  and  occupier  of  the  beerhouse. 

The  grant  of  such  licence  was  refused  at  the 
special  sessions  upon  grounds  other  than  one  or 
more  of  the  four  grounds  specified  in  sect  8  of 
the  Wine  and  Beerhouse  Act  1869.(32  &  33  Vict 
o.  27).  There  was  no  evidence  before  the  Licensing 
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justices  whioh  would  bring  the  ease  within  any 
of  those  f  our  grounds. 

Against  this  refusal  the  respondents,  the  owners 
and  Coburn,  duly  appealed  to  the  Court  of 
Quarter  Sessions,  when  it  was  contended  on 
behalf  of  the  appellants,  the  licensing  justices, 
that  they  had  jurisdiction  to  refuse  the  grant  of 
the  licence  to  Goburn  upon  grounds  other  than 
one  or  more  of  the  four  grounds  specified  in 
sect.  8  of  the  Act  of  1869 ;  and  on  behalf  of  the 
respondents  it  was  contended  that  the  jurisdiction 
of  the  licensing  justices  to  refuse  the  grant  was 
limited  to  one  or  more  of  the  four  grounds. 

The  Court  of  Quarter  Sessions  found  for  the 
respondents  and  allowed  the  appeal. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  f aots  above  stated,  the  licensing 
justices  had  jurisdiction  to  refuse  the  grant  to 
Goburn  upon  any  ground  other  than  one  or  more 
of  the  four  grounds  specified  in  sect.  8  of  the 
Wine  and  Beerhouse  Act  1869. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Kennedy,  JJ.)  affirmed  the  decision  of 
the  Court  of  Quarter  Sessions  upon  the  authority 
of  the  decision  of  the  Divisional  Court  in  Ex  parte 
Flinn  and  Son*  (No.  2)  (81  L.  T.  Rep.  221 ;  (1899) 
2  Q.  B.  607). 

The  justices  appealed. 

The  Alehouse  Act  1828  (9  Geo.  4,  o.  61)  provides 
follows: 


Sect  14.  If  any  person  duly  licensed  under  this  Aot 
shall  (before  the  expiration  of  snoh  lioenoe)  die;  or  shall 
be  by  sickness  or  other  infirmity  rendered  incapable  of 
keeping  an  inn  ...  it  shall  be  lawful  for  the 
Justuses  assembled  as  aforesaid  at  a  special  sessions 
holden  under  the  authority  of  this  Aot  ...  to 
grant  ...  to  the  assigns  of  snoh  person  beooming 
incapable  of  keeping  an  inn  ...  a  lioenoe  to  sell 
exeiseabls  liquors  by  retail  to  be  drunk  or  oonsnmed  in 
snoh  house  or  the  premises  thereunto  belonging  .  .  • 
provided  alwajs,  that  every  snoh  lioenoe  shall  oontinne 
in  foroe  only  from  the  da>  on  whioh  it  shall  be  granted 
until  [the  next  general  annual  licensing  meeting] .... 

The  Beerhouse  Aot  1840  (3  &  4  Vict.  c.  61) 
p  rovides  as  follows  : 

Seot.  7.  Every  person  who  shall  hereafter  be  lawfully  ' 
oonvioted  of  felony  or  of  selling  spirits  without  a  lioenoe 
shall  for  ever  thereafter  be  disqualified  from  selling  beer 
and  cyder  by  retail,  and  no  lioenoe  to  sell  beer  and 
cyder  by  retail  under  the  said  recited  Aots  or  this 
Aot  shall  be  granted  to  any  person  who  shall  be  so  oon- 
vioUd  as  .aforesaid ;  and  if  any  person  shall,  after  having 
been  so  oonvioted  as  aforesaid,  take  out  or  have  any 
lioenoe  to  sell  beer  or  oyder  by  retail  under  the  baid 
recited  Aots  or  this  Aot,  the  same  shall  be  void  to  all 
intents  and  purposes.    .    .    . 

The  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict  c.  27)  provides  as  follows : 

Seot.  8.  All  the  provisioos  of  the  said  Aot  of  9  Geo.  4, 
e.  61,  as  to  the  terms  upon  whioh,  and  the  manner  in 
whioh,  and  the  persons  by  whom,  grants  of  lioenoe*  are  to 
be  made  by  the  justices  at  the  said  general  annual  licens- 
ing meeting  and  as  to  appeal  from  any  aot  of  any  justice 
shall,  so  far  as  may  be,  have  effeot  with  regard  to  grants 
of  certificate*  under  this  Aot,  subject  to  this  qualifica- 
tion, that  no  application  for  a  certificate  under  this  Aot 
in  respect  of  a  lioenoe  to  sell  by  retail  beer,  oider,  or 
wine,  not  to  be  oonsnmed  on  the  premises,  shall  be 
refused  except  upon  one  or  more  of  the  following 
grounds — viz.  [here  follow  fourspeoifio  grounds]. 

Sect.  19.  Where  on  the  1st  May  1869  a  lioenoe  under 
any  of  the  recited  Aots  is  in  force  with  respect  to  any 


house  or  shop  for  the  sale  by  retail  therein  of  beer, 
cider,  or  wine  to  be  oonsnmed  on  the  premises,  it  shall 
not  be  lawful  for  the  justices  to  refuse  an  application 
for  a  oertifioate  for  the  sale  of  beer,  cider,  or  wine  to  bo 
oonsnmed  on  the  premises  in  respect  of  snoh  house  or 
shop,  «xoept  upon  one  or  more  of  the  grounds  upon 
whioh  an  application  for  a  oertifioate  under  this  Aot 
in  respeot  of  a  lioenoe  for  the  sale  of  beer,  oider,  or 
wine  not  to  be  oonsnmed  upon  the  premises,  may  be 
refused,  in  accordance  with  this  Aot. 

The  Wine  and  Beerhouse  Aot  Amendment  Act 
1870  (33  &  34  Vict.  c.  29)  provides  as  follows : 

Seot.  7.  The  nineteenth  section  of  the  priaoipal  Aot 
shall  extend  to  licences  granted  by  way  of  renewal 
from  time  to  time  of  lioenoes  in  foroe  on  the  1st  day 
of  May  1869,  whether  snob  lioenoes  oontinne  to  be  held 
by  the  same  person  or  have  been  or  may  be  transferred 
to  any  other  person  or  persons. 

The  Licensing  Act  1874.  (37  &  38  Vict  c.  49) 
provides  as  follows : 

Seot.  15.  Where  any  .licensed  person  is  oonvioted  for  the 
first  time  of  any  one  of  the  following  offenoes, —  .  .  . 
(3)  selling  spirits  without  a  spirit  lioenoe ;  .  .  .  and 
in  oonsequenoe  either  becomes  personally  disqualified  or 
has  his  licence  forfeited,  there  may  be  made  by  or  on 
behalf  of  the  owner  of  the  premises  an  application  to 
a  oonrt  of  summary  jurisdiction  for  authority  to  carry 
on  the  same  business  on  the  same  premises  until  the  nexc 
special  sessions  for  licensing  purposes,  and  a  further 
application  to  such  next  special  sessions  for  the  grant 
of  a  lioenoe  in  respeot  of  snoh  premises,  and  for  this 
purpose  the  provisions  oontsined  in  [the  Alehouse  Aot 
1828]  with  respeot  to  the  grant  of  a  temporary  autho- 
rity and  to  die  grant  of  lioenoes  at  special  sessions, 
shall  apply  as  if  the  person  oonvioted  had  been  rendered 
incapable  of  keeping  an  inn,  and  the  person  applying 
for  suoh  grant  was  his  assignee. 

Low,  K.O.  (Leicester  with  him)  for  the  justices. 
— The  justices'  jurisdiction  to  refuse  the  applica- 
tion made  by  the  owners  of  the  house  in  question 
was  not  limited  to  one  of  the  four  grounds  speci- 
fied in  sect.  8  of  the  Wine  and  Beerhouse  Act; 
1869.  The  effect  of  sect  7  of  the  Beerhouse  Acr 
1840  was  that  on  the  conviction  of  Arch  the  licence 
held  by  him  ceased  to  exist : 

Reg  y.  Vine,  31  L.  T.  Eep.  842  ;  L.  Bep.  10  Q.  B. 
195. 

As  the  licence  was  not  in  force  at  the  time  of  the 
application  by  the  owners  to  the  special  sessions, 
the  justices  were  not  limited  in  their  jurisdiction 
by  the  provisioos  of  seot.  19  of  the  Wine  and 
Beerhouse  Aot  1869.  The  application  was  made 
under  sect.  15  of  the  Licensing  Act  1874.  That 
section  applies  to  every  kind  of  licensed  house, 
not  merely  to  beerhouses,  and  does  nothing  more 
than  enable  an  application  to  be  made  to  special 
sessions  for  the  grant  of  a  licence.  It  does  not 
relieve  the  owners  from  showing,  as  required  by 
sect.  19  of  the  Act  of  1869,  that  the  licence  still 
exists.  The  court  below  decided  this  case  on  the 
authority  of  a  previous  decision  of  the  Divisional 
Court : 

Ex  parte  Flinn  and  Sons  (No,  2),  81  L.  T.  Bep. 
221 ;  (1899)  2  Q.  B.  607. 

That  oase  was  wrongly  decided.  It  was  only 
argued  .on  one  side,  and  an  earlier  decision  of  the 
Divisional  Court,  whioh  Wills,  J.  in  the  present 
case  said  was  very  difficult  to  reconcile  with  Ex 
parte  Flinn  and  Bon  (No.  2)  was  not  cited : 

Reg,  y.  West  Biding  Justices,  21  Q.  B.  Div.  258. 
Those  two  cases  are  in  direct  conflict*  and   I 
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submit  that  the  earlier  of  the  two  is  the  correct 
one.  The  later  ease  is  rested  on  the  supposition 
that  a  licence  can  exist  in  a  state  of  suspended 
animation,  alive  as  regards  the  premises,  though 
dead  as  regards  the  person  licensed.  That  is  an 
absolute  misconception  of  the  law,  as  has  been 
declared  by  Lord  Hersehell : 

Freer  v.  Murray t  71  L.  T.  Rep.  444 ;  (1894)  A.  C. 
576 ;  affirming  the  derision  of  the  Court  of  Appeal 
in  Murray  v.  Freer,  68  L.  T.  Sep.  507 ;  (1893)  1 
Q.  B.  635. 

The  words  of  sect.  15  cannot  help  the  owners  in 
this  ease  unless  they  provide  that  the  licence  need 
not  be  shown  to  be  still  in  force  at  the  time  of 
the  application;  and  thejr  do  not  do  so.  In 
Murray  v.  Freer  (ubi  sup.),  in  the  Court  of  Appeal, 
Lord  Esher,  M.B.,  gives  the  true  effect  of 
sect.  15,  and  says  that  it  does  nothing  more  than 
enable  an  application  to  be  made  for  the  grant  of 
a  licence.  The  word  "  assign  "  in  sect.  14  of  the 
Alehouse  Act  1828  means  an  assign  of  the  pre- 
mises, as  also  does  the  word  "assigoee  in 
sect.  15  of  the  Licensing  Act  1874.  There  is  no 
such  thing  as  an  assignee  of  the  licence.  He 
referred  also  to 

Hargreaves  v.  Dawson,  24  L.  T.  Rep.  428 ; 
Beg.  v.  Cunon,  29  L.  T.  Rep.  32 ;  L.  Rep.  8  Q.  B. 
400. 

.Foots,  K.O.  and  Bruce  Williamson  for  the 
owner*.— .Freer  v.  Murray  (ubi  sup.)  is  distinguish- 
able. It  was  a  case  where  an  application  for  a 
renewal  at  a  general  annual  licensing  meeting  was 
refused  upon  one  of  the  four  grounds  specified  in 
sect.  8  of  the  Act  of  1869.  There  the  licence  was 
dead.  The  case  did  not  come  within  sect.  15  of 
the  Licensing  Act  1874.  That  is  the  section  on 
which  we  rely,  and  cases  decided  before  that  date 
are  of  no  importance  in  the  present  case.  That 
section  enables  the  owner  to  make  an  application 
as  if  there  had  been  no  forfeiture  of  the  lioenoe, 
and  as  if  the  previous  licensee  had  simply  become 
by  sickness  incapable  of  keeping  an  inn.  Beg.  v. 
Weei  Riding  Justices  (ubi  sup.)  put  no  construc- 
tion on  sect.  15,  but  so  far  as  it  goes  it  is  really  in 
favour  of  the  owners  in  the  present  case.  There 
the  lioeneee  had  been  convicted  of  keeping  a 
brothel,  which  is  not  one  of  the  four  offences 
mentioned  in  sect.  15.  In  snoh  a  case  the  reputa- 
tion of  the  house  is  damaged.  There  was  there 
an  undoubted  forfeiture,  and  there  was  nothing  to 
core  it.  But  for  sect.  15  there  is  no  remedy  where 
a  licence  is  forfeited.  The  objeot  of  the  section 
is  to  give  a  remedy  in  that  case.  It  enables  an 
application  to  be  made  "as  if  "  the  person  con- 
victed was  simply  incapable  of  keeping  an  inn — 
that  is  to  say,  as  if  there  had  been  no  forfeiture  of 
the  lioenoe.  The  application  is  to  be  made  upon 
a  hypothetical  state  of  facts  instead  of  upon  the 
fact  of  forfeiture.  It  would  be  a  mockery  to  give  the 
owner  the  right  of  making  an  application  for  a 
licence,  and  yet  not  to  give  him  effectual  relief  horn 
the  forfeiture  on  account  of  which  he  is  making 
the  application.  The  object  of  the  section  is  to  pre- 
serve for  the  owner  what  may  be  called  his  rights 
or  privileges  in  cases  where  the  forfeiture  is  not 
in  any  way  due  to  his  acts.  Therefore  it  is  that 
only  when  the  premises  have  got  a  bad  name 
through  the  acts  which  have  caused  the  forfeiture 
(keeping  a  brothel  or  harbouring  thieves)  that  the 
owner  gets  no  protection.  In  sect.  15  "  assignee  " 
may  in  a  sense  mean  the  assignee  of  the  pre- 


mises, but  it  refers  really  to  the  licensees'  interest 
in  keeping  the  premises  as  a  beerhouse.  But, 
next,  toe  licence  has  not  in  .fact  been  forfeited 
Arch's  conviction  was  under  sect.  7  of  the  Beer*, 
honse  Act  1840.  The  word  "  forfeiture  "  does  not 
occur  anywhere  in  that  section.  The  sole  effect 
of  a  conviction  under  that  section  is  that  the 
convicted  person  is  for  ever  after  disqualified  from 
holding  a  licence  for  the  retail  sale  of  beer,  cider, 
and  wine.  It  is  a  mere  personal  disqualification, 
If  the  Legislature  had  intended  that  on  the  con- 
viction of  a  licensee  the  lioenoe  itself  should  cease 
to  exist  for  all  intents  and  purposes,  it  would 
have  been  perfectly  easy  to  have  said  so  in  plain 
words.  This  is  not  such  a  case  of  suspended 
animation  as  was  objected  to  by  Lord  Hersehell  in 
Freer  v.  Murray  (ubi  sup.).  There  the  licence 
was  actually  dead.  There  certainly  are  oases  in 
which  a  licence  continues  to  exist,  although  it 
cannot  be  used  by  anyone,  as  in  the  case  of  the 
death  of  a  licensee.  In  such  a  case  at  some 
interval  of  time  after  his  death  his  licence  may  be 
transferred  to  a  new  licensee.  If  such  a  licence 
can  be  transferred,  it  must  be  "  in  force  "  during 
the  interval.  Even  if  there  has  been  a  breach  of 
continuity,  it  was  to  meet  such  a  case  that  sect.  15 
was  passed.    They  cited  also 

Beg.  v.  Lancashire  Justices,  49  L.  T.  Rep.  244 ; 

nam.  Beg.  v.  Liverpool  Justices,  11 Q.  B.  Div.  638 ; 
MackreU  v.  Brentford  Justices,  83  L.  T.  Rep.  31 ; 

(1900)2Q.B.  387. 

If  any  lioenoe  was  forfeited  it  was  only  the 
excise  licence.  The  justices'  certificate  still 
remained  in  force,  and  this  is  enough  to  satisfy 
the  requirements  of  the  Act. 

Low,  K.C.  replied. — The  lioenoe  referred  to  by 
the  Act  is  plainly  the  excise  licence.  The  magis- 
trate's lioenoe  was  not  in  existence  in  1869,  when 
the  Act  was  passed.  If  a  licence  had  continued 
to  exist,  as  alleged,  in  case  of  death,  the  pro- 
visions of  sect.  3  of  the  Licensing  Act  1872  with 
regard  to  executors  would  have  been  unnecessary. 

Collins,  M.B.— This  is  an  appeal  from  a 
decision  of  the  Divisional  Oourt  affirming  a  deci- 
sion of  quarter  sessions  upon  the  question  whether 
under  the  circumstances  of  the  case  the  owners 
of  a  beerhouse  were  entitled  to  the  grant  of  a 
licence  under  the  provisions  of  sect.  14  of  the 
Alehouse  Act  1828  and  sect.  15  of  the  Licensing 
Act  1874.  The  beerhouse  in  question  was  in 
existence  before  1869,  and  its  lioenoe  has  been 

J  early  renewed  up  to  1903.  In  July  1903  the 
older  of  the  licence  was  convicted  of  selling 
spirits  without  a  spirit  lioenoe,  and,  speaking 
roughly,  that  put  an  end  to  the  lioenoe.  In  the 
following  September  the  owners  of  the  beerhouse 
applied  to  the  licensing  justices  for  a  grant  or 
transfer  of  the  licence  to  their  nominee,  but  their 
application  was  refused.  They  then  appealed  to 
quarter  sessions,  and  that  court  held  that  the 
licence  could  only  be  refused  on  one  or  more  of 
the  grounds  specified  in  sect  8  of  the  Wine  and 
Beerhouse  Act  1869.  That  decision  of  quarter 
sessions  was  affirmed  by  the  Divisional  Court 
upon  the  authority  of  Em  parte  Flinn  (No.  2)  (ubi 
sup.).  It  seems  to  me  that  the  learned  judges  in 
the  Divisional  Court  were  not  altogether  con- 
vinced by  the  reasoning  in  that  case ;  but  they 
considered  that  that  oase  was  binding  upon  them  , 
and  therefore  merely  followed  it,  and  afttrmed  the 
decision  of  quarter  sessions.    An  appeal  has  now 
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been  brought  to  this  court.  The  question  is 
whether  the  owners  of  this  beerhouse  are  entitled 
to  the  licence  tinder  sect.  14  of  the  Alehouse  Act 
1828  as  applied  to  such  a  case  as  this  by  sect.  15 
of  the  Licensing  Act  1874,  with  all  the  privileges 
conferred  by  sect.  19  of  the  Wine  and  Beerhouse 
Act  1869.  That  section,  as  amended  by  sect.  7 
of  the  Wine  and  Beerhouse  Act  1870,  provides  as 
follows:  [His  Lordship  read  it.]  The  grounds 
there  referred  to,  which  are  the  four  grounds 
specified  in  sect.  8  of  the  Act  of  1869,  do  not 
include  the  ground  upon  which,  in  the  case  now 
before  us,  the  licence  ceased  to  exist.  The  licence 
in  force  on  the  1st  May  1869  under  certain  recited 
Acts  which  is  referred  to  in  sect.  19  is  unquestion- 
ably an  excise  licence,  because  up  to  that  date 
no  licence  or  certificate  by  magistrates  was 
required  for  beerhouses,  bat  only  an  excise 
licence.  Then  comes  sect.  15  of  the  Licensing 
Act  1874,  under  which  the  question  here  arises. 
[His  Lordship  read  it.]  That  takes  me  back  to 
sect.  14  of  the  Alehouse  Act  1828,  the  marginal 
note  of  which  is :  "  Provision  for  death,  change  of 
occupancy,  or  other  contingency."  Clause  1  of 
that  section  provides  that :  "  If  any  person  duly 
licensed  under  this  Act  .  .  .  be,  by  sickness 
or  other  infirmity,  rendered  incapable  of  keeping 
an  inn,"  it  shall  be  lawful  for  the  justices  at  a 
special  session  to  grant  to  the  assigns  of  such 
person  a  licence  to  sell  excisable  liquors  by 
retail,  to  continue  in  force  until  the  next  general 
annual  licensing  meeting.  It  is  said  on  behalf  of 
the  justices  that,  under  the  circumstances  of  this 
case,  an  owner  applying  after  the  licence  of  his 
tenant  has  been  put  an  end  to  could  not  claim  the 
benefit  of  the  Act  of  1869 ;  that  is  to  say,  he  could 
not  bring  himself  within  the  provisions  of  sect.  19 
of  the  Act  of  1869  as  to  the  only  four  grounds  upon 
which  a  certificate  may  be  refused  by  justices 
Sect.  19  makes  it  a  condition  for  an  application  for 
that  certificate  that  the  licence  shall  have  been  in 
force  on  the  1st  May  1869  and  shall  have  been 
renewed  from  time  to  time  up  to  the  time  of  the 
application.  The  owners  here  say  that  there  has 
been  no  break  in  the  continuity  of  the  licence 
since  that  date,  while,  on  the  other  hand,  the 
justices  contend  that  the  conviction  of  Arch,  the 
licensee,  put  an  end  to  the  existence  of  the  licence 
so  as  to  disable  the  owners  from  making  an  appli- 
cation to  the  justices  under  sect.  19.  To  that 
contention  the  owners  reply  that  sect.  15  of  the 
Licensing  Act  1874  has  the  effect  not  merely  of 
putting  them  in  a  position  to  apply  for  a  grant 
under  the  Act  of  1828,  but  of  placing  them  in  a 
special  position  as  though  the  licensee- who  has 
been  convicted  had  been  "by  sickness  or  other 
infirmity  rendered  incapable  of  keeping  an  inn  "  ; 
so  that  they  are  relieved  from  the  necessity  of 
showing  that  the  licence  has  been  continuously  in 
existence  since  the  1st  May  1869.  That  raises 
the  real  point  in  this  case.  Now,  it  has  often 
been  held  that,  apart  from  sect.  15  of  the  Licensing 
Act  1874,  unless  the  applicant  for  a  grant  or 
transfer  could  show  that  the  licence  was  in 
existence  at  the  time  of  the  aplication,  he  lost  his 
right  to  the  advantages  given  under  sect.  19  of 
the  Act  of  1869.  His  right  to  apply  for  a  grant 
or  transfer  was  not  lost,  bat  his  special  privileges 
under  the  Act  of  1869  were  destroyed.  In  Murray 
v.  Freer  (ubi  sup.)  in  the  Court  of  Appeal,  Lord 
Esber,  M.R.  dealt  with  this  point,  and  his  judg- 
ment is  an  exceedingly  important  one.  The  head- 


note  to  that  case  in  the  Law  Reports  is  this: 
"  The  tenant  of  a  beerhouse,  which  nad  been  con- 
tinuously licensed  for  the  sale  of  beer  to  be  con- 
sumed on  the  premises,  from  a  date  prior  to  the 
1st  May  1869,  was  convicted  of  permitting 
drunkenness  on  the  premises,  and  in  conse- 
quence of  the  conviction  the  justices,  at  the 
general  annual  licensing  meeting  in  Aug.  1891, 
refused  to  renew  the  licence,  which  accord- 
ingly expired  on  the  10th  Oct.  1891.  On  the 
5th  Oct.  1891  the  tenant  yielded  up  possession 
of  the  house  to  the  respondent,  who  on 
the  17th  Nov.  1891  applied  to  the  justices  at 
special  sessions  for  a  transfer  of  the  licence: 
Held,  that  at  the  date  of  the  application  the 
licence  was  not  "  in  force  "  within  the  meaning 
of  sect.  19  of  the  Wine  and  Beerhouse  Act  1869, 
and  that  consequently  the  justices'  power  of 
refusing  the  transfer  was  not  limited  to  the  four 
grounds  mentioned  in  sect.  8  of  that  Act."  Lord 
Esher,  M.R.  said:  "We  have  to  construe  two 
sections  in  two  Acts  of  Parliament.  The  first  is 
sect  14  in  the  Act  9  Geo.  4.  c.  61.  It  is  admitted 
on  all  hands  that  sect.  14  includes  the  present 
case  up  to  a  certain  point — that  it  gave  the 
respondent  a  locus  standi  before  the  justices 
to  apply  for  a  transfer.  I  entirely  agree  in  that 
view.  But  does  sect.  14  do  any  more  than  that  P 
It  apppears  to  me  that,  if  you  read  the  section 
over  and  over  again,  you  cannot  say  that  it  does 
anything  more  than  provide  who  are  to  be 
proper  applicants;  it  makes  no  provision  for 
what  the  justices  are  to  do  with  the  application 
when  it  is  made."  If  sect.  15  does  no  more  than 
define  the  class  of  applicants  and  admit  into  that 
class  a  person  claiming  in  respect  of  a  case  where 
the  licence  has  been  forfeited  it  is  obvious  that 
he  is  not  emancipated  from  the  conditions  which 
apply  to  the  case  of  every  other  applicant.  I 
think  that  he  is  simply  admitted  into  the  class  of 
applicants,  and  an  applicant  cannot  succeed  in 
this  kind  of  application  unless  he  can  show  that 
his  licence  is  in  force,  and  has  been  continuously 
in  existence  since  the  1st  May  1869.  The  decision 
of  the  Court  of  Appeal  in  Murray  v.  Freer  (ubi 
sup.)  was  affirmed  by  the  House  of  Lords,  and 
Mr.  Foote  in  his  argument  before  us  has  not 
disputed  that  if  this  application  had  been  made 
under  the  Act  of  1828  the  licence  could  have  been 
shown  to  have  been  determined  during  the 
currency  of  the  year.  That  brings  us  to  sect.  15 
of  the  Licensing  Act  1874.  Unless  special  privi- 
leges are  given  by  that  section  under  which  the 
applicant  is  exempted  from  proving  the  con- 
tinuous existence  of  the  licence  since  the  1st  May 
1869  it  will  not  help  the  owners  here;  and  it 
seems  to  me  that  it  does  nothing  more  than  admit 
them  into  the  class  of  persons  who  have  a  locus 
standi  to  make  an  application.  It  does  not 
emancipate  them  from  having  to  prove  the  con- 
tinuous existence  of  the  licence,  and  therefore 
their  contention  on  this  part  of  the  case  must 
fail.  Then  comes  the  question  as  to  the  autho- 
rity of  the  decision  in  Sx  parte  Flinn  and  Sons 
{No.  2)  (ubi  sup.),  a  case  which  appears  to  me  to 
be  directly  in  point  here.  It  is  not  a  very  satis- 
factory case  because  it  was  only  argued  on  one 
side.  Darling,  J.  did  not  really  deal  with  the 
authorities  or  reason  out  the  question,  and  though 
Phillimore,  J.  went  more  into  detail  I  do  not 
think  that  in  the  result  their  decision  was  in 
accordance  with  the  principles  laid  down  by  the 
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House  of  Lords  in  Freer  v.  Murray  (ubi  sup.). 
Phillimore,  J.  used  these   words :    "  No  doubt 
there  is   some   awkwardness  in  saying    that  a 
licence  has  been  forfeited,  and  yet  that  it  can  be 
assigned  or  carried  on ;  but  the  awkwardness  is, 
I  think,  only  verbal,  and  when  sect.   15  comes 
to  be  looked  at  as  a  whole,  it  appears  that  the 
licence  is  to  be  regarded  as  only  forfeited  in 
respect  to  the  licensee,  but  as  capable  of  being 
kept  alive  in  favour  of  the  owner."    That  view 
is  not  in  accordance  with  the  view  taken  by  Lord 
Herschell  and  by  the  Court  of  Appeal  in  Freer  v. 
Murray  (ubi  sup ),  for  they  held  that  a  licence 
cannot  be  in  a  state  of  suspended  animation  in 
that  way.    A  licence  of  this  kind  may  be  said  to 
be  a  personal  matter ;  it  involves  two  things,  a 
person   who  caifl  use  it  and  a  place  where  the 
business  may  be  carried  on  under  it.    If  there  is 
no  person  who  can  use  the  licence,  it  seems  to 
me  that  there  is  no  licence.    Lord  Herschell  in 
Freer  v.  Murray  (ubi  sup.)  has  sufficiently  dealt 
with  the  argument  that  a   licence   which   has 
expired  may  yet  be  considered  to  be  in  a  state  of 
suspended  animation.    It  seems  to  me,  therefore, 
that  the  grounds  of  the  decision  of  the  Divisional 
Court  in  Ex  parte  Flinn  and  Sons  (No.  2)  (ubi 
sup )  are  not  correct,  and  upon  this  point  the 
contention   of  the  owner  must  fail.    The  next 
point  taken  on  their  behalf  was  that  the  licence 
which  it  is  necessary  for  them  to  show  has  been 
in  existence  continuously  since  the  1st  May  1869 
is  not  the  excise  licence,  which  is  the  only  licence 
that  can  be  said  to  have  come  to  an  end  on  Arch's 
conviction,  but  the  certificate  granted  by  the 
magistrates.  Reference  was  made  to  the  Licensing 
Act  1872,  and  it  was  said  that  under  that  Act 
two  convictions  are  necessary  for  the  forfeiture  of 
a  licence,  while  here  there  has  been  only  one  con- 
viction.     But  for   the  reasons    which    I   have 
already  given  I  think  that  the  licence  referred  to 
in  the  Act  is  the  excise  licence,  and  not  the  magis- 
trate's certificate,  and  as  the  excise  licence  in  this 
case  has  not  been  continuously  in  force  since  the 
1st  May  1869  the  conditions  imposed  by  the  Act 
of  1869  have  not  been  fulfilled.    Then  I  come  to 
the  argument,  based  upon  sect.  7  of  the  Beer- 
house Act  1840,  that  the  excise  licence  has  not 
been  forfeited.    [His  Lordship  read  the  section.] 
It  is  said  that,  though  that  section  defeats  the 
capacity  of  the  person  who  has  been  convicted  to 
sell  beer  or  cider  by  retail,  yet  it  leaves  the  licence 
itself  in  existence.     It  seems  to  me,  upon  the 
natural  meaning  of  the  words,  that  the  licence 
itself  is  destroyed.     The  section  not  only  dis- 
qualifies the  person  convicted  from  ever  there- 
after selling  beer  and  cider  by  retail,  but  says 
that  if  such  person  shall  afterwards  have  any 
such  licence  to  sell  beer  and  cider  by  retail  the 
same  shall  be  void  to  all  intents  and  purposes. 
That  is  equivalent  to  the  forfeiture  of  the  licence. 
Therefore  it  is  impossible  to  say  that  this  licence 
has  continued  in  force  since  the  1st  May  1869  up 
to  the  time  of  the  owners'  application  to  the 
justices.     I  think  that  the  appeal  to  this  court 
must  be  allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion,  but  I 
will  state  shortly  the  grounds  on  which  I  rely.  The 
case  relates  to  a  beerhouse  which  on  the  1st  May 
1869  had  a  licence  under  the  Beerhouse  Acts  for 
selling  beer  by  retail.  This  licence  was  regularly 
renewed  down  to  the  year  1903,  and  in  that  year 
it  was  held  by  a  man  named  Arch  who  was  then 
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in  occupation  of  the  beerhouse.  On  the  30th  of 
July  he  was  convicted  of  selling  spirits  without 
having  the  proper  licence,  and  undoubtedly  he 
thereupon  became  disqualified  from  holding  a 
licence  for  the  sale  of  beer  by  retail.  In  the  follow- 
ing September  the  owners  of  the  house  applied  to 
the  justices  for  the  grant  of  a  licence  to  sell  beer 
by  retail  on  the  premises  to  their  nominee,  one 
Coburn.  That  application  was  made  under 
sect.  15  of  the  Licensing  Act  1874,  which  was 
passed  in  order  to  enable  the  owner  of  premises  to 
apply  for  the  grant  of  a  licence  in  a  case  where 
the  person  who  had  been  previously  licensed  has 
become  personally  disqualified  upon  being  con- 
victed "  for  the  first  time  "  of  selling  spirits  without 
a  spirit  licence.  That  relieves  us  from  consider- 
ing sect.  3  of  the  Licensing  Act  1872,  which  refers 
to  a  conviction  for  the  second  time.  Sect.  15  of 
the  Licensing  Act  1874  authorises  an  application 
to  be  made  under  sect.  14  of  the  Alehouse  Act 
1828  and  provides  that  the  provisions  of  that  Act 
with  respect  to  the  grant  of  a  temporary  authority 
and  to  the  grant  of  licences  at  special  sessions 
shall  apply  "  as  if  the  person  convicted  had  been 
rendered  incapable  of  keeping  an  inn  and  the 
person  applying  for  such  grant  was  his  assignee." 
At  first  I  was  disposed  to  think  that  the 
"  assignee  "  there  mentioned  meant  the  "  assignee 
of  the  licence1'  in  some  shape  or  form,  but  upon 
consideration  I  have  come  to  the  conclusion  tnat 
Mr.  Low  was  right  in  saying  that  the  word  is  used 
with  reference  to  one  of  the  persons  mentioned 
in  sect.  14  of  the  Alehouse  Act  1828  as  the 
assigns  of  the  premises.  Now,  it  was  contended 
on  behalf  of  the  owners  of  the  premises  in  the 
present  case  that  sect.  15  of  the  Act  of  1874  is  a 
remedial  enactment  and  was  intended  not  only 
to  give  the  owners  of  the  premises  a  locus  standi 
to  apply  for  a  grant  of  a  licence  but  also  to  give 
them  the  benefit  of  being  placed  in  the  same 
position  as  if  there  had  been  no  disqualification 
upon  the  conviction  of  the  licensee,  so  that  they 
might  have  all  the  privileges  which  attach  to  the 
case  of  a  licence  which  has  been  in  force  on  the 
1st  May  1869  and  has  been  continuously  renewed 
up  to  the  date  of  the  application.  I  cannot 
see  in  sect.  15  any  ground  for  that  contention 
either  in  the  express  words  there  used  or  in 
any  inference  that  should  be  drawn  from  the 
words.  The  section  only  gives  the  owner  of 
the  premises  a  right  to  make  an  application, 
and  that  application  must  be  subject  to  the 
same  conditions  as  other  applications.  Then 
I  come  to  the  question  what  effect  had  the 
conviction  of  Arch  upon  the  licence.  The  answer 
to  that  depends  upon  the  meaning  of  sect.  7  of 
the  Beerhouse  Act  1840,  which  refers  to  excise 
lioenoes  then  in  existence,  and  then  provides  that 
the  person  convicted  shall  be  disqualified  for  ever 
thereafter  from  selling  beer  and  cider  by  retail, 
and  that  any  licence  which  he  may  afterwards 
take  out  or  have  "  shall  be  void  to  all  intents  and 
purposes."  It  seems  to  me  that  the  meaning  of 
that  section  is  that  the  licence  held  by  the  con- 
victed person  at  the  time  of  his  conviction  shall 
be  void  just  as  much  as  any  licence  which  he 
may  afterwards  obtain,  and  the  case  of  Beg.  v. 
Vine  (ubi  sup.)  is  a  strong  authority  in  favour  of 
that  view.  That  case  was  decided  upon  the  con- 
struction of  sect  14  of  the  Wine  and  Beer- 
house Act  1870  (33  &  34  Yict.  c.  29),  which 
is   in   almost   the   same    terms    as   sect.  7    of 
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the  Beerhouse  Act  1840.  The  result  is  that 
upon  the  conviction  of  Arch  the  licence  that 
he  held  became  void,  and  ceased  to  exist.  The 
owners  of  the  premises  now  claim  the  protection 
piven  by  sect.  19  of  the  Wine  and  Beerhouse  Act 
1869  to  persons  holding  licences  which  were  in 
force  on  the  1st  May  1869,  and  have  been  renewed 
from  time  to  time.  But  to  be  entitled  to  that 
protection  they  must  show  that  the  licence  has 
been  continuously  renewed  and  is  in  force  at  the 
time  of  their  application.  As  1  have  already  said, 
I  think  that  upon  the  conviction  of  Arch  the 
licence  held  by  him  ceased  to  exist,  and  therefore 
it  was  not  in  force  at  the  time  of  the  application 
of  the  owners  to  the  justices.  That  being  so,  the 
decision  in  Freer  v.  Murray  (ubi  sup.)  applies, 
and  I  agree  that  the  owners  are  not  entitled  to 
the  benefits  of  the  provisions  of  sect.  19  of  the 
Act  of  1869. 

Mathew,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  case  is  governed  by  the 
decision  of  the  House  of  Lords  in  Freer  v.  Murray 
(ubi  sup.).  In  that  case  the  licence  had  come  to 
an  end  by  the  effluxion  of  time,  and  an  innocent 
owner  was  held  not  to  be  entitled  to  the  protection 
of  the  Act  because  the  licence  that  had  existed 
had  not  remained  in  force  up  to  the  date  of  the 
application  to  the  justices.  In  the  present  case 
the  licence  was  forfeited  by  the  misconduct  of  the 
tenant  of  the  premises.  But  the  result  is  the 
same,  and  as  the  licence  was  not  in  force  at  the 
date  of  the  application,  the  owners  cannot  claim 
the  protection  of  the  Act  Appeal  ^^ 

Solicitor  for  the  appellants,  E.  W.  Beal. 
Solicitors    for     the    respondents,    Maitlands, 
Peckham,  and  Co. 
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Sharpington  v.  Fulham  Guardians,  (a) 

Public  authority — Guardians — Time  for  bringing 
action  or  proceedings — Liabilities  of  public 
authority  under  contract—Arbitration — Time 
fixed  for  payment — Public  Authorities  Protec- 
tion Act  1893  (56  &  57  Vict.  c.  61)— Poor  Law 
(Payment  of  Debts)  Act  1859  (22  &  23  Vict. 
c.  49),  ss.  1,  3. 

Guardians  contracted  with  8.  to  convert  a  house 
into  a  suitable  residence  for  their  poor  children. 
The  contract  contained  an  arbitration  clause. 

The  guardians  paid  8.  the  sum  agreed,  and  8. 
made  a  further  claim  against  them  in  respect  of 
damage  sustained  by  him  through  their  default, 
and  the  claim  was  referred  to  arbitration.  The 
reference  took  place  more  than  a  year  after  the 
work  was  finished  and  the  original  sum  men- 
tioned in  the  contract  paid. 

The  guardians  at  the  arbitration  took  two  pre- 
liminary legal  objections  (1)  that  the  claim  made 
by  8.  was  a  claim  arising  in  respect  to  a  public 
duty  of  the  guardians,  and  that  proceedings  to 
enforce  such  claim  should  have  been  commenced 

(a)  Reported  by  J.  Abthur  Pbioi,  Esq.,  Barrister-at-Law. 


within  six  months9  time  under  the  Public 
Authorities  Protection  Act  1893 ;  (2)  that  the 
claim  of  8.  could  not,  in  view  of  the  time  that 
had  elapsed,  be  legally  satisfied  under  the  Poor 
Law  (Payment  of  Debts)  Acts  1859,  it  being 
impossible  to  pay  the  same  within  the  half-year 
in  which  the  same  became  due,  or  within  three 
months  after  the  expiration  of  such  half-year. 

An  action  was  by  agreement  brought  by  8.  against 
the  guardians  %n  the  Chancery  Division  to 
determine  these  points. 

Held,  (1)  that  the  duty  of  the  guardians  to  8.  was 
of  a  private  and  not  of  a  public  character,  and 
that  the  Public  Authorities  Protection  Act  1893 
had  no  application ;  (2)  that  the  sum  owing  to  8. 
in  respect  of  his  claim  did  not  become  due  within 
the  meaning  of  the  Poor  Law  (Payment  of 
Debts)  Act  1859  until  the  same  had  been  fixed  by 
arbitration, 

Thb  guardians  of  the  poor  of  the  parish  of 
Folham,  London,  entered  into  a  contract  with 
Thomas  Qeorge  Sharpington  in  respect  to  the 
conversion  of  a  house,  No.  9,  Parson's- green,  into 
a  suitable  residence  for  their  pauper  children. 

The  contract  was  contained  in  three  documents 
—conditions  of  contract,  conditions  and  specifica- 
tions of  work;  a  tender  by  Sharpington  dated 
the  20th  Sept.  1899 ;  and  an  acceptance  by  guar- 
dians dated  the  20th  Deo.  1899. 

The  clauses  in  this  contract,  so  far  as  the  same 
are  here  relevant,  were  as  follows : 

The  contractor  shall  at  his  own  cost  measure  with 
the  arohiteot  or  measuring'  surveyor  at  snob,  times  and 
in  such  manner  as  the  arohiteot  shall  direct  any  altered, 
omitted,  additional,  or  provisional  works,  and  shall 
add  or  deduct,  as  the  case  may  require,  to  or  from  the 
amount  of  the  contract  the  value  of  such  works,  whioh 
value  shall  be  ascertained  by  pricing  out  the  extras  and 
omissions  in  aooordanee  with  the  prioes  contained  in 
an  unsealed  copy  of  the  bills  of  quantities  whioh  shall 
be  deposited  by  the  contractor  with  the  architect  prior 
to  the  signing  of  the  oontract.  These  bills  must  be 
fully  and  properly  priced  out  by  the  contractor,  and 
after  examination  by  the  arohiteot  or  measuring  sur- 
veyor they  shall  be  sealed  up,  and  only  opened  for 
adjustment  of  the  extra  or  omitted  works,  or  for  the 
purpose  explained  in  clause  8  of  these  conditions. 

Where  the  prioes  in  the  said  bills  of  quantities  shall 
not  apply,  the  arohiteot  or  measuring  surveyor  shall 
estimate  the  value  of  the  work  in  suoh  manner  as  he 
shall  think  just  and  fair,  but  the  contractor  shall  not 
claim  payment  for  any  extra  works  unless  upon  the 
production  of  a  written  order  or  drawing  signed  by  the 
arohiteot,  and  unless  weekly  vouchers  for  extra  works 
considered  by  the  arohiteot  incapable  of  measurement 
be  delivered  to  the  arohiteot  not  later  than  the  Wednes- 
day following  the  week  in  whioh  suoh  extra  works  shall 
have  been  executed. 

Provided  aleo,  that  if  the  contractor  or  his  repre- 
sentative shall  from  any  cause  whatever  not  attend  the 
appointment  made  by  the  arohiteot  or  measuring  sur- 
veyor for  measuring  as  aforesaid,  the  arohiteot  or 
measuring  surveyor  shall  be  at  liberty  to  proceed  alone 
with  suoh  measurements,  and  the  contractor  shall  be 
bound  by  the  result  thereof. 

If  it  should  be  decided  to  omit  any  of  the  works 
described  in  the  contract,  or  to  erect  the  buildings 
according  to  a  different  plan,  or  to  erect  additional 
buildings,  or  to  change  the  positions  of  the  sites  of  any 
of  tbem,  no  extra  charge  shall  be  made  beyond  that 
provided  for  by  the  foregoing  clause. 

The  contractor  shall  complete  the  works  and  leave  the 
whole  olean  and  perfect  and  fit  for  occupation  within 
five  calendar  months  of  the  architect's  order  to  com- 
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menoe  the  works,  under  a  penalty  of  21.  per  diem  for 
each  and  every  day  beyond  that  period  daring  which  the 
works  or  any  part  thereof  shall  remain  unfinished.  Pro- 
vided always  that  if  the  contractor  shall  in  the  opinion 
of  the  architect  have  been  prevented  by  a  general  strike 
in  the  building  trade,  inclement  weather,  alterations, 
or  other  oauj  es  not  under  the  control  of  the  contractor, 
then  the  architect  shall  upon  the  application  of  the  con- 
tractor in  writing  within  one  week  after  each  such 
occasion  on  whioh  any  such  prevention  or  delay  has 
occurred  allow  (at  his  discretion)  such  further  time  as 
he  shall  consider  reasonable,  but  in  addition  to  the 
above  penalty  it  is  to  be  understood  that  the  clerk  of 
works'  salary  at  three  guineas  per  week  is  to  be  deduoted 
for  each  and  every  week  during  whioh  the  completion  of 
the  works  is  delayed  beyond  the  stipulated  period  of  five 
months.  The  above  stipulated  penalties  may  be  deduoted 
from  any  moneys  due  to  the  contractor  under  the  contract 
or  recovered  by  the  guardians  or  his  sureties  by  action 
at  law  or  otherwise. 

Payments  in  respeot  of  the  works  contracted  for  will 
be  made  only  on  the  architect's  certificates  and  in  the 
followirg  manner  —  that  is  to  say,  at  the  rate  of 
75  per  cent  on  the  architect's  estimate  of  the  net 
amonot  of  work  executed  and  20  per  cent,  additional 
when  the  whole  works  shall  be  certified  by  the  archi- 
tect to  have  been  completed,  but  it  is  to  be  clearly 
understood  that  no  certificate  whatever  given  by  the 
architect  prior  to  his  final  certificate  is  to  be  considered 
as  certifying  that  any  part  of  the  work  has  been  pro- 
perly executed,  and  the  final  certificate  must  only  be 
taken  to  certify  that  the  work  has  been  executed  to  the 
beet  belief  of  the  arohiteot  in  a  proper  manner.  The 
remaining  5  per  cent,  will  be  paid  on  the  expiration  of 
twelve  calendar  months  from  the  date  of  such  comple- 
tion, provided  the  arohiteot  shall  oertifiy  that  the  works 
contracted  for  are  to  the  best  of  his  belief  in  proper 
repair,  and  no  claims  shall  have  been  made  against  the 
guardians  or  the  contractor  for  damages,  compensations, 
or  otherwise  in  relation  to  the  works  or  the  execution 
thereof.  The  arohiteot  shall  not  be  bound  to  give  cer- 
tificates (other  than  the  final  certificate)  for  sums  of  less 
than  ,8500. 

If  any  dispute,  question,  difference,  or  controversy 
shall  arise  between  the  parties  to  the  contract  other 
than  questions  respecting  the  quality  of  the  materials  or 
labour,  or  as  to  payments  to  be  made  as  the  work  pro- 
gressee,  or  as  to  the  matters  provided  for  by  clauses  3 
and  16  (all  of  which  are  to  be  left  to  the  sole  discretion 
of  the  said  architect),  then  and  in  every  or  any  snob 
case  the  matter  or  difference  shall  be  and  is  hereby 
referred  to  some  person  to  be  appointed  by  the  president 
of  the  Boyal  Institute  of  British  Architects  for  the  time 
being,  and  it  shall  be  and  is  hereby  agreed  that 
this  reference  shall  be  made  a  rule  of  Her  Majesty's 
High  Court  of  Justioe,  and  that  the  arbitration  shall  be 
conducted  in  all  respects  according  to  the  provisions  as 
to  arbitration  oontained  in  the  Arbitration  Act  1889,  and 
shall  have  all  the  incidents  and  oonaequenoes  of  an 
arbitration  under  that  Act. 

Sharpington  commenced  the  works  on  the 
12th  Feb.  1900,  and  completed  them  on  the 
12th  March  1901.  Properly  speaking,  they  should 
have  been  finished  on  the  12th  Jane  1900.  The 
work  when  completed  was  also  substantially 
different  from  the  work  directed  in  the  contract. 

According  to  Sharpington,  the  work  was  delayed 
and  altered  owing  to  the  acts  and  default  of  the 
guardians,  and  owing  to  such  default  and  delay 
considerable  extra  expenses  were  incurred. 

When  completed,  the  works  were  approved  by 
the  architect  to  the  guardians. 

According  to  the  contract,  Sharpington  was 
entitled  to  be  paid  57512. 15s.,  and  this  was  paid 
to  him  by  the  guardians  in  Sept.  1901. 


Sharpington  subsequently  delivered  full  par- 
ticulars of  his  claim  in  respect  of  the  extra  costs 
incurred  by  him,  the  total  of  which  amounted  to 
13572. 19a. 

On  the  25th  Nov.  1902  the  matter  was  referred 
to  arbitration,  and  in  March  1903  the  parties  came 
before  the  arbitrator,  when  the  guardians  raised 
the  preliminary  objection  that  no  portion  of 
Sharpington's  claim  could  as  a  matter  of  law  be 
recovered  by  him. 

It  was  accordingly  agreed  between  the  parties 
that  on  action  should  be  brought  with  a  view  of 
determining  this  point. 

Sharpington  accordingly  issued  a  writ  against 
the  guardians,  and  claimed  that  he  was  entitled 
to  recover  from  them  under  the  contract  such  an 
amount  as  the  arbitrator  should  award  in  respect 
to  his  claim. 

Pars.  7  and  8  of  the  defence,  in  which  the  points 
argued  at  the  hearing  of  the  action  were  raised, 
were  as  follows  .* 

(7)  If  any  debt,  olaim,  or  demand  was  lawfully 
incurred  by  or  beoame  due  from  the  defendants  to  the 
plaintiff  in  respect  of  the  plaintiff's  said  claims  (whioh  is 
denied),  the  same  was  incurred  or  beoame  due  on  or 
before  the  3rd  May  1901,  the  date  of  the  completion  of 
the  said  contract,  and  was  not  paid  within  the  half-year 
in  whioh  the  same  was  incurred  or  beoame  due,  nor 
within  three  months  after  the  expiration  of  suoh  half- 
year,  the  commencement  of  such  half-year  being 
reokoned  from  the  30th  day  of  March  1901,  the  time 
when  the  last  half-year's-  aooount  was  or  ought  to  have 
been  dosed  aooording  to  the  order  dated  the  14th  day 
of  January  1867  of  the  Poor  Law  Board,  and  the  same 
cinnot  now  be  paid  by  the  defendants  under  an  Act  to 
provide  for  the  payment  of  debts  by  boards  of  guardians 
Ac.  (22  &  23  Vict.  o.  49). 

(8)  The  plaintiff  did  not  commence  proceedings 
within  six  months  next  after  the  acts,  negligenoe,  or 
default  now  complained  of,  nor  within  six  months  next 
after  the  ceasing  thereof,  and  the  defendants  submit 
that  the  present  action  will  not  lie  under  the  Publio 
Authorities  Protection  Act  1893  (56  &  57  Vict  o.  61). 

The  points  were  separately  argued,  and  the 
point  under  the  Publio  Authorities  Protection 
Act  was  first  considered. 

Upjohn,  K.O.  and  BeddaU  for  the  plaintiff. — 
The  defendants  are  not  entitled  to  the  protection 
of  the  Public  Authorities  Protection  Act.  The 
defendants  entered  into  the  contract,  no  doubt, 
under  their  statutory  powers,  but,  so  far  as 
relates  to  the  plaintiff,  thev  were  acting  as  private 
individuals  in  their  private  capacity.  They 
referred  to 

Midland  Railway  Company  v.  Local  Board  of 
Withwgton,  1883, 11  Q.  B.  Div.  788  ; 

Davie*  v.  Swansea  Corporation,  1853,  8  Exoh. 
808; 

Wallace  v.  Smith,  1804,  5  East,  115. 

In  any  case  the  section  cannot  apply  to  pro- 
ceedings before  an  arbitrator. 

Butcher,  K.O.  and  A.  A.  Hudion  for  the  defen- 
dants.— The  defendants  entered  into  this  contract 
under  their  statutory  powers,  and  throughout  they 
were  acting  in  "  pursuance  of  trade  or  business, 
which  in  private  hands  would  be  of  a  private 
character,'*  and  here  the  Act  applies : 

The  Tdun,  81  L.  T.  Rep.  10  ;  (1899)  P.  236  ; 
Pielden  v.  Morley  Corporation,  79  L.  T.  Rep.  231 ; 

(1899)  1  Ch.  1 ; 
Parker  v.  London  Corporation,  21  Mag.  Gas.  474 ; 

90  L.  T.  Rep.  415 ;  (1904)  2  K.  B.  531; 
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Chamberlain  and  HooJcham  Limited  v.   Bradford 

Corporation,  1900,  83  L.  T.  Rep.  518  ; 
Jeremiah  Ambler  and  Bone  Limited  v.  Bradford 

Corporation,  20  Mag.  Caa.  647 ;  87  L.  T.  Rep.  217 ; 

(1902)  2  Oh.  585 ; 
Grand  Junction  Waterworks  Company  v.  Hamp- 

stead  Urban  Council,  1899,  15  Timet  L.  Hep. 

412. 

Attorney 'General  v.  Company  of  Proprietors  of 
Margate  Pier  and  Harbour  (82  L.  T.  Rep.  448 ; 
(1900)  1  Ch.  749)  is  not  an  authority  against  the 
defendants,  as  that  was  the  case  of  a  private 
company. 

Upjohn,  K.O.  in  reply. — There  is  no  decision 
that  goes  to  the  point  here,  as  in  all  the  oases 
that  have  been  referred  to  there  has  been  a  duty 
to  the  public.  The  defendants'  argument  confuses 
their  duty  to  the  public  with  their  duty  to  a 
private  individual. 

Fabwbll,  J. — In  this  case  the  plaintiff  con- 
tractor entered  into  a  contract  to  convert  a  house 
into  a  suitable  home  for  poor  children.  To  pro- 
vide a  home  for  the  poor  children  was  a  statutory 
duty  imposed  on  the  defendants.  The  contractor 
complained  that  lie  had  not  been  paid  enough  and 
that  there  had  been  a  breach  of  contract,  and  the 
matter  went  to  arbitration.  The  defendants  raise 
two  points  of  law  by  way  of  defence,  and  one  of 
these  points  I  have  now  to  decide.  In  1893  an  Act 
was  passed  known  as  the  Public  Authorities 
Protection  Act.  Sect.  1  of  that  Act,  which  is  alone 
material  here,  provides  that  "the  action,  pro- 
tecution,  or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  after 
the  act,  neglect,  or  default  complained  of ;  or,  in  a 
case  of  a  continuance  of  the  injury  or  damage, 
within  six  months  next  after  the  ceasing  thereof." 
It  is  said  that  the  breach  of  contract  alleged  here 
is  an  act  or  default  within  the  meaning  of  sect.  1. 
It  is  curious  that  no  exact  decision  on  the  point 
can  be  found;  but,  in  my  opinion,  there  is  an 
attempt  being  made  here  to  carry  the  Act  further 
than  it  has  been  carried  before,  and  further  than, 
in  my  opinion,  it  is  advisable  to  carry  it.  Public 
authorities  in  these  days  are  allowed  to  perform 
statutory  duties  which  entitle  and  compel  them 
to  enter  into  contracts  for  the  supply  of  all  sorts 
of  things,  and  to  engage  in  trades.  They  may 
deal  with  tradesmen  to  any  extent,  and,  if  I 
decided  this  case  in  favour  of  the  defendants, 
it  would  result  that  every  contract  made  under 
a  statutory  power  would  fall  within  this  Act. 
None  of  the  cases  cited  seem  to  me  to  be 
very  relevant.  %  The  first  case  cited,  Fielden  v. 
Morley  Corporation,  does  not  seem  to  me  to 
touch  the  case  at  all.  It  was  an  action  to 
restrain  a  corporation  from  allowing  water  to 
escape  from  their  aqueduct  and  to  flood  the 
plaintiff's  land.  Mr.  Butcher  has  seized  upon  a 
sentence  in  the  judgment  of  the  learned  Presi- 
dent of  the  Probate  Division  in  the  case  of  The 
Ydun.  The  learned  President  says  :  "  Whether  a 
corporation  is  constructing  a  work  or  using  it — 
whether,  for  example,  it  is  building  an  aqueduct, 
and  laying  pipes  from  it,  or  supplying  a  con- 
sumer from  the  aqueduct  by  means  of  the  piping 
— it  appears  to  me  to  be  equally  engaged  in 
executing  the  duties  imposed  on  it  by  Act  of 
Parliament,  and,  though  it  may  be  asked  why  a 
corporation  should  receive  privileged  advantages 
in  litigation,  I  cannot  doubt  but  that  the  Act 


in  question  has  conferred  them."  But  these 
words  are  merely  descriptive  of  this  class  of 
contracts,  and  the  President's  mind  was  not 
directed  to  actions  by  contractors,  nor  did  he 
consider  that  he  was  deciding  anything  new, 
for  he  had  previously  said  that  the  point  was 
covered  by  authority.  He  says :  "  I  cannot  doubt 
that  the  corporation  of  Preston  in  carrying  out 
under  statutory  authority  its  enterprise  of  the 
Ribble  navigation,  a  water  highway  to  Preston, 
acts  as  a  public  authority  executing  a  pnblio 
duty  as  much  as  when  it  makes  or  maintains 
the  land  highways  within  the  ambit  of  the 
municipality.  The  case  of  Parker  v.  London 
County  Council  is,  I  think,  to  be  explained  in 
the  same  way.  The  point  here  is  not  in  any 
way  touched  by  Jeremiah  Ambler  and  Sons 
Limited  v.  Bradford  Corporation,  but  Romer, 
L.J.  in  his  judgment  does  suggest  that  the  Act 
only  applies  to  an  action  "  whose  ground  is  an  act 
done  by  the  defendants  directly  in  execution  or  in- 
tended execution  of  their  public  duty  or  authority  " 
which  would  seem  to  show  that  it  would  not 
apply  to  a  contract  which  was  only  incidental  to 
a  public  duty.  This  case  differs  also  from 
Chamberlain  and  Hookham  Limited  v.  Bradford 
Corporation,  decided  by  Kekewioh,  J.  In  that 
case  the  corporation  were  sued  in  respect 
of  an  alleged  infringement  of  a  patent  in 
respect  of  the  meters  used  by  them  for  the 
electric  lighting  of  Bradford  under  statutory 
powers.  The  action  failed,  and  Kekewioh,  J. 
gave  to  the  defendants  solicitor  and  client 
costs  on  the  ground  that  they  had  been 
attacked  in  respect  to  the  statutory  performance 
of  a  public  duty.  Here  the  public  duty  which 
was  cast  on  the  guardians  was  to  supply  a  home 
for  poor  children.  A  breach  of  this  duty  would 
have  been  an  injury  to  the  poor  children  of  the 
district,  and  perhaps  also  to  the  public,  who 
might  be  injured  by  finding  the  children  on  the 
highway.  To  carry  out  the  public  duty  the 
defendants  have  power  to  build  or  to  alter  a 
house,  and  for  this  purpose  they  entered  into  a 
contract  with  a  contractor  to  alter  a  house.  It  is  a 
breach  of  this  private  contract  that  is  complained 
of  by  the  contractor,  and  his  complaint  is  as 
a  private  individual  of  a  wrong  done  to  himself. 
It  is  not  an  action  on  behalf  of  the  poor  children 
of  the  district,  or  by  a  member  of  the  public  on 
behalf  of  such  poor  children.  I  cannot  find  any 
grounds  for  saying  that  this  contract  comes  within 
the  Act.  What  is  complained  of  is  a  breach  of  a 
private  duty  of  the  guardians  to  a  private  indi- 
vidual.   In  my  view  the  point  fails. 

The  second  point  was  next  argued. 

Upjohn,  K.C.  and  Beddall  for  the  plaintiff. — 
The  case  for  the  plaintiff  is  covered  by  authority. 
Until  costs  are  taxed  there  is  no  obligation  to 
pay  them.  Similarly  in  this  case  it  is  impossible 
to  sue  until  the  damages  have  been  fixed  by 
the  award.  Until  the  amount  was  settled  the 
liability  of  the  guardians  was  inchoate : 

Midland  Railway  Company  v.   Edmonton   Guar" 

diana,  72  L.  T.  Rep.  206  ;  (1895)  1Q.B.  357 ; 
West  Ham  Guardians  v.  Churchwardens,  $c,  of 

8t.  Matthew,  Bethnal  Green,  75  L.  T.  Rep.  286 ; 

(1896)  A.  C.  477} 
Manchester,  Sheffield,  and  Lincolnshire  Raihcz-j 

Company  v.  Doncaster  Union,   75    L.   T.  Rep. 

472  ;  (1897)  1  Q.  B.  117. 
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Butcher,  K.C.  and  A.  A.  Hudson  for  the  defen- 
dants.—The  defendants'  ease  here  is  that  the 
plaintiff  did  not  commence  his  proceedings  within 
the  time  required  by  the  Act.  The  plaintiff 
claimed  a  fixed  sum,  and  it  was  open  to  him  to 
commence  arbitration  proceedings  within  the  six 
months,  and,  as  he  did  not  do  so,  he  is  now 
barred: 

Baker  y.  BUlericay  Union,  2  H.  &  C.  642. 

The  oases  on  which  the  plaintiff  relies  relate  to 
taxation  of  costs. 

Upjohn,  K.C.  was  not  called  on. 

Fabwkll,  J. — I   have   now   to  consider  the 
defendants*    second    point.      The    question    is 
whether  the  Poor  Law  (Payment  of  Debts)  Act 
1859  is  a  bar  to  the  plaintiff's  claim.    The  view 
taken  by  the  defendants'  counsel  has  been  upset 
by  the  decision  of  the  House  of  Lords  and  the 
Court  of  Appeal,  which  have  given  a  judicial 
interpretation  to  the  Act.    It  follows  from  what 
was  there  laid  down  that  neither  the  sending  in 
of  the  claim  nor  the  reference  to  arbitration  on 
the  part  of  the  plaintiff  was  a  commencement  of 
the  proceedings  within  sect.  4  of  the  Act    This 
was  determined  in  Midland  Railway  Company  v. 
Edmonton  Guardian*.    There  there  was  an  order 
for  the  payment  of  costs,  and  an  application  to 
tax  was  made  within  the  specified  time ;  but  the 
taxation  took  place  after  the  time  had  expired  and 
there  were  no  proceedings  to  enforce  payment  until 
after  a  further  period  of  three  months  after  the 
expiration  of  that  half-year.    It  was  held  that  the 
application  to  tax  costs  was  not  a  commencement 
oi  proceedings  to  enforce  payment ;  that  until  a 
sum  of  money  which  was  susceptible  of  payment 
was  ascertained,  no  debt,  claim,  or  demand  had 
become  due  from  or  been  incurred  by  the  guar- 
dians.     This    decision  I    consider  governs   the 
present  case.    As  to  whether  the  sum  has  become 
due  under  sect.  1  of  the  Act  has,  in  my  opinion, 
been  decided  by  the  judgment  of  the  House  of 
Lords  in  West  Ham  Union  v.  Churchwardens  of  St. 
Matthew,  Bethnal  Green.    Lord  Herschell  there 
says :  "  The  1st  section,  then,  was  not  designed,  as 
Statutes   of    Limitation  are,    to   prevent   stale 
demands,  though  it  may  incidentally   bar  the 
remedy  of  creditors  who  delay  asserting  their 
rights.     Both  in  form   and  purpose    it  is   an 
injunction  on  the  guardians  to  discharge  their 
obligations    promptly.      It   provides    that    the 
debt,  claim,  or  demand  'shall  be  paid'  within 
the   time  limited.     I   think   it    must  refer   to 
debts  which    the   guardians    could    and  ought 
to  have  paid  within  the  time  limited,  and  not 
to  such  as  could   not  properly  have  been  paid 
within  that  time,  inasmuch  as  the  amount  had 
not  been  ascertained  in  the  manner  provided  by 
law."    In  my  opinion,  Lord  Herschetrs  observa- 
tions   apply    a   fortiori   here.      His    Lordship 
continues :  "  In  my  opinion  it  was  not  until  the 
certificate  of  the  Clerk  of  the  Parliaments  was 
given  that  the  statutory  provision  became  applic- 
able.   I  must  not  be  understood  as  saying  that,  if 
the  amount  of  the  debt   or  liability  remained 
unascertained  owing  to  neglect  on  the  part  of 
the  guardians,  the  case  might  not  have  a  different 
aspect."    It  has  been  said  that  that  judgment 
turned  on  the  practice  of  the  House  of  Lords. 
But    in  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  v.  Doncaster  Union  it  was  held 
that  a  judgment  of  the  Court  of  Appeal  against 
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guardians  for  payment  of  costs  does  not  con- 
stitute a  debt,  claim,  or  demand  within  the 
section.  Lord  Esher  says:  "It  is  true  to  say 
that  outside  this  Act  of  Parliament  a  judgment 
for  costs  enables  the  party  in  whose  favour  it  is 
given  to  say  that  they  are  due,  and  to  maintain 
an  action  for  them.  But  within  the  meaning  of 
this  Act,  when  those  who  are  ordered  to  pay  costs 
are  a  board  of  guardians,  they  are  not  bound  to 
pay  till  the  costs  are  taxed ;  and,  that  being  so, 
the  period  from  which  the  time  limited  is  to  run 
is  not  that  at  which  judgment  was  given,  but 
that  at  which  they  are  bound  to  pay — that  is, 
the  time  when  costs  are  ascertained  by  taxation." 
Rigby,  L.J.  says :  "  The  question  that  arises 
on  such  a  case  as  the  present  is,  to  my  mind, 
not  whether  an  action  could  be  brought  to 
recover  untaxed  costs,  or  whether  an  order  for 
costs  has  been  made,  but  whether  the  circum- 
stances are  such  that  the  guardians  are  under  an 
obligation  to  pay."  Baker  v.  BUlericay  Guardians 
is  not  relevant.  The  judgment  there  turned  on 
the  pleadings.  The  defendants'  second  point  thus 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Booth  and  Smee. 
Solicitor  for  the  defendants,  T.  Blanco  White. 


KING'S  BENCH  DIVISION. 

July  8  and  12, 1904. 

(Before  Lord  Alybrstonb,  C.J.,  Kennedy  and 

Phillimoee,  JJ.) 

London  County  Council  (apps.)  v.  Davis 

(resp.).  (a) 

Metropolis — Street — Commencing  to  form  or  lay 
out — Passage  to  shops — London  Building  Act 
1894  (57  &  58  Vict.  c.  ccxiii.),  s.7. 

A  passage-way,  thoroughfare,  or  courtyard  leading 
to  shops,  even  although  some  part  of  the  user 
may  be  restricted  to  certain  times,  which  is 
intended  and  used  as  a  market  or  bazaar,  may 
be  a  "  street "  within  the  meaning  of  the  London ' 
Building  Act  1894,  and  the  person  responsible 
therefore  may  be  convicted  under  sect.  7  of  that 
Act  for  commencing  to  form  and  lay  out  a 
street. 

Case  stated  on  an  information  preferred  by  the 
appellants  against  the  respondent  for  unlawfully 
commencing  to  form  and  lay  out  a  street  without 
having  first  obtained  the  sanction  of  the  appel- 
lants, under  sect.  7  of  the  London  Building  Act 
1894,  whereby  he  became  liable  to  a  penalty 
prescribed  by  sect.  200  (1)  (a)  of  that  Act. 

Upon  the  hearing  of  the  information  the 
following  facts  were  either  proved  or  admitted 
by  both  parties : — 

In  or  about  May  1902  the  respondent,  who  is  a 
builder,  was  proposing  to  pull  down  a  row  of 
small  houses  on  the  eastern  side  of  Morgan- street, 
and  to  build  six  blocks  of  dwellings  on  the  site  of 
such  houses. 

At  the  back  of  the  yards  of  the  small  houses 
in  Morgan-street,  there  was  at  one  time  another 
row  of  small  houses  called  London-terrace,  which 
had  been  almost  entirely  pulled  down  about  1896. 
Beyond  London-terrace  was  a  footway  leading 
from    Commercial-road    to    James-street,    and 

(a)  Beported  by  W.  dh  B.  Herbert,  Eaq.(  Barrister-at-Law. 
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beyond  this  footway  were  the  back  walls  of  the 
booses  and  premises  in  Cannon- street-road.  The 
footway  was  carried  on  brick  arches,  the  spaces 
under  such  arches  serving  as  cellars  for  the 
London-terrace  houses.  The  front  walls  of  the 
London-terrace  houses  came  up  to  the  footway, 
whioh  was  the  only  means  of  access  to  them. 
Access  was  also  given  by  the  footway  to  the  rear 
of  some  of  the  houses  in  Cannon-street- road. 

On  the  3rd  Nov.,  and  before  commencing  to 
erect  his  blocks  of  dwellings,  the  respondent  duly 
gave  to  the  district  surveyor  a  building  notice. 

The  respondent  proceeded  to  erect  the  blocks 
of  dwellings  with  basements.  The  basements  at 
the  back  of  the  blocks  were  ultimately  completed 
as  shops,  twenty-four  in  number,  with  entrances 
from  the  open  space  next  hereinafter  described. 

In  order  to  provide  the  necessary  air  space  at 
the  basement  level  of  the  blocks  of  dwellings, 
which  was  about  8ft.  6in.  below  the  level  of 
Morgan- street,  it  was  necessary  to  excavate  the 
ground,  formerly  the  site  of  the  old  houses  in 
London-terrace,  and  the  respondent  originally 
intended  to  extend  the  space  up  to  the  wall  in 
rear  of  the  Cannon-street-road  houses,  clearing 
away,  the  arches  over  which  the  footway  ran,  and 
so  doing  away  altogether  with  the  footway.  He 
found,  however,  that  the  wall  at  the  rear  of  the 
Cannon- street-road  houses  would  not  stand  with- 
out the  support  whioh  it  received  from  the 
arches.  He  was  also  served  with  a  writ  at  the 
suit  of  one  Silverman,  the  occupier  of  premises  in 
Cannon-street-road,  who  claimed  to  be  entitled  to 
a  right  of  way  from  the  rear  of  his  premises 
along  the  footway.  In  these  circumstances  the 
respondent  decided  to  replace  the  old  arches  or 
cellars  under  the  footway,  which  were  in  a 
dilapidated  condition,  by  the  erection  described  in 
the  following  paragraph,  whioh  served  to  carry 
the  footway,  and  this  work  was  executed  by  him 
in  and  after  June  1903.  The  level  of  the  footway, 
when  replaced,  was  about  9in.  or  lOin.  above  the 
level  oi  Morgan- street,  and  there  was  no 
evidence  that  this  was  not  the  level  at  which  it 
originally  stood. 

The  erections  are  fifty-five  in  number.  Each 
of  them  is  separated  from  the  adjoining  one 
by  a  vertical  brick  wall  9in.  thick.  A  bed  of 
concrete  resting  on  iron  girders  supported  on 
the  tops  of  the  walls  forms  a  covering  or  roof  to 
the  erections,  and  at  the  time  forms  the 
surface  of  the  footway.  Each  of  them  is  about 
6ft.  wide  and  4>ft.  6in.  deep  and  9ft.  high,  and  has 
a  door  or  doors  opening  on  to  the  space.  Most  of 
them  have  in  front  small  gables  projecting 
slightly  above  the  level  of  the  footway.  The 
erections  serve  not  only  to  carry  the  footway, 
but  also  as  buttresses  or  supports  to  the  wall  at 
the  rear  of  the  Cannon- street-road  premises. 

The  space  was  paved  by  the  respondent  with 
granolithic  cement  paving,  having  a  fall  of  about 
4in.  from  the  Cannon-street-road  side  of  the  space 
towards  the  Morgan- street  side.  The  surface 
water  runs  off  into  galleys  running  along  the 
backs  of  the  blocks  of  dwellings,  and  thence  into 
a  gulley  running  through  the  centre  of  the  blocks 
of  dwellings  into  the  main  sewer  in  Morgan- 
street.  It  is  lighted  and  cleansed  at  the  respon- 
dent's expense. 

On  the  10th  Sept.  1903,  when  the  information 
was  laid,  the  twenty-four  basements  on  the 
Morgan-street  side  of  the  space,  and  the  fifty- five 


erections  on  the  Cannon-street-road  side  of  the 
space,  had  all,  or  nearly  all  of  them,  been  let  by 
the  respondent  to  weekly  tenants,  chiefly  of  the 
Jewish  faith,  and  were  being  used  for  the  sale  or 
storage  of  goods.  The  space  was  in  fact  a  kind  of 
market  or  oazaar,  and  was  frequented  by  a  large 
number  of  persons. 

The  means  of  approach  to  the  space  at  the  time 
of  laying  the  information  were  as  follows:  (a)  A 
main  entrance  from  Morgan-street,  through  the 
middle  of  the  blocks  leading  down  steps  into  the 
said  space,  and  having  iron  gates  at  Morgan- street 
end.  {b)  Each  of  the  blocks  is  entered  by  a  passage 
from  which  there  are  stairs  leading  to  the  upper 
part,  and  also  stairs  leading  down  into  the  space, 
from  which  alone  there  is  access  to  the  basements. 
The  stairs  leading  downward  give  accesB  to  the 
space  for  the  occupiers  of  each  block,  but  there 
was  nothing  to  prevent  persons  passing  from 
Morgan.  8 treet  down  these  stairs  into  the  space. 
Between  the  laying  of  the  information  and  the 
hearing  wooden  gates  were  placed  by  the  respon- 
dent to  all  these  entrances  at  the  Morgan*  street 
end.  (c)  A  flight  of  steps  at  the  southern  end  of 
the  space,  having  a  gate  at  the  top,  through 
which  access  was  obtained  to  the  old  footway, 
and  thence  into  James-street,  or  eastward  through 
the  old  passage-way  of  Bowyer's-buildings  into 
Cannon-street-road.  After  the  laying  of  the 
information  the  respondent  cut  off  all  means  of 
access  to  the  space  at  this  point  by  building  a 
wall,  (d)  A  flight  of  steps  with  a  gate  at  the  top, 
leading  up  from  the  space  on  to  the  old  footway 
between  the  erections  numbered  31  and  32. 
Facing  the  top  of  the  steps  there  was  a  door  in 
the  wall  forming  the  rear  of  the  premises  in 
Cannon-street-road  for  which  the  respondent  had 
acquired  by  deed  a  licence  to  use,  thus  gaining 
access  into  a  yard  in  whioh  there  was  a  place 
sanctioned  by  the  Jewish  authorities  for  the 
killing  of  poultry.  From  this  yard  there  was  a 
passage  leading  into  Cannon-street-road.  (e) 
After  passing  through  a  gate  at  the  top  of  the 
steps  described  in  the  last  paragraph,  there  is  a 
gate  on  either  side  across  the  old  footway. 
Passing  through  that  on  the  southern  side,  access 
is  obtained  to  the  old  footway,  and  thence  through 
another  gate  at  a  point  between  the  erections 
numbered  51  and  52,  and  so  into  James-street,  or 
through  Bowyer's-buildings  into  Cannon-street- 
road.  After  passing  through  the  gate  on  the 
north  side  of  the  steps,  access  is  obtained  to  the 
old  footway,  but  the  entrance  in  Commercial-road 
has  been  for  some  years  prior  to  the  date  of  the 
information  blocked  up  by  some  person  or  persons 
other  than  the  respondent,  and  was  then  still 
blocked  up.  The  respondent  kept  the  door  in  the 
wall  and  all  the  gates  mentioned  in  this  paragraph 
under  his  control,  but  whether  he  had  any  right 
to  place  any  gates  across  the  old  footway  it  is  not 
material  to  this  case  to  inquire. 

The  iron  gates  at  the  main  entrance  in  Morgan- 
street  above  referred  to  were  closed  at  night  from 
about  10.30  p.m.  or  11  p.m.  for  Jewish  Sabbaths 
and  festivals.  No  business  whatever  is  permitted 
on  Jewish  Sabbaths  ard  festivals.  All  other 
means  of  access  to  the  space  were  entirely  under 
the  control  of  the  respondent.  There  was,  how- 
ever, at  the  date  of  the  information  nothing  to 
prevent  persons  passing  from  Morgan-street 
through  any  one  of  the  passages  in  each  of  the 
blocks  when  the  iron  gates  were  so  closed. 
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The  blocks  of  dwellings  accommodate  some  800 
persons,  who  naturally  form  the  majority  of  those 
who  frequent  the  apace  and  deal  at  the  basement 
shops  and  the  erections  there,  bat  other  persons 
are  not  prevented  by  the  respondent  from  using 
the  space  for  the  same  purpose,  and  it  is  to  his 
interest  that  as  many  persons  as  possible  should 
so  use  it 

The  respondent  laid  out  the  space  in  the  cir- 
oumstanoes  and  to  the  extent  above  described  and 
no  further,  and  he  had  not  made  any  such  appli- 
cation to  the  Council  nor  received  any  such 
sanction  for  forming  or  laying  out  a  street  as  is 
required  by  sect.  7  of  the  London  Building  Act 

The  appellants  contended  that  the  respondent 
had  commenced  to  form  and  lay  out  a  street  for 
foot  traffic  within  the  meaning  of  sect  7  of  the 
London  Building  Act  1894,  and  sect.  200  (1)  (a) 
of  the  same  Act  as  amended  by  the  London 
Building  Act  1894  (Amendment)  Act  1898,  and 
they  cited  the  case  of  Armstrong  v.  London 
County  Council  (81  L.  T.  Rep.  638 ;  (1900)  1 Q.  B. 
416). 

The  respondent  contended  that  the  space  in 
question  was  a  Jewish  market  or  bazaar,  and  was 
not  a  street  within  the  meaning  of  the  Acts. 

The  magistrate  was  of  opinion,  upon  the  facts 
as  above  stated,  that  the  respondent  had  formed 
a  market  in  the  space,  but   that  it  was  not  a 

street "  within  the  meaning  of  the  Act,  and  he 
~  the  information. 


Avory,  K.C.,  Daldy,  and  Robertson  for  the 
appellants. 

Maemorran,  K.C.  and  Harold  Brandon  for  the 
respondents. 

Lord  Alvtcbstone,  C.J. — Upon  the  point 
raised  in  the  case  by  the  learned  magistrate  I 
really  have  had  no  doubt  from  the  time  that  I 
understood  the  facts.  The  learned  magistrate 
has  decided  in  favour  of  the  respondent's  con- 
tention that  the  space  in  question  was  a  Jewish 
market  or  bazaar,  and  not  a  street  within  the 
meaning  of  the  Act,  and  he  was  of  opinion,  upon 
the  facts  as  stated,  that  although  the  respondent 
had  formed  a  market  in  the  said  space  it  was  not 
a  street  within  the  meaning  of  the  Act,  and  he 
therefore  dismissed  the  information.  After 
listening — as  I  ought  to  do,  and  did — to  all  the 
learned  magistrate  s  judgment,  it  is  quite  plain 
to  me  that  he  has  embodied  in  one  sentence  the 
ground  of  his  decision,  and  that  is,  that  as  the 
place  was  described  to  him  as  existing  on  or  about 
the  22nd  June,  it  was  not  a  street,  but  was  a 
market.  Whether  or  not  any  point  could  be 
raised  upon  the  state  of  things  which  existed 
earlier  and  might  have  made  it  a  street  is 
a  matter  which  we  need  not  consider  new, 
because  it  was  not  raised  before  the  learned 
magistrate.  I  think,  for  the  purposes  of 
this  case,  the   answer    which    Mr.    Avory   has 

S'ven  us  is  a  good  one  and  a  correct  one :  "  it  may 
>  that  I  might  even  have  come  earlier,  but  I 
contend  that  what  was  being  done  on  the 
22nd  June  was  at  any  rate  the  commencing 
to  form,  or  lay  out,  a  street  within  the 
meaning  of  the  7th  section/'  I  can  see  now 
that  there  might  have  been  some  contention 
raised,  although  I  think  it  is  very  likely,  on  the 
facts,  that  it  would  not  prove  a  well-founded  one, 
that  the  twenty-four  basements  might  be  used  as 


workshops,  or  shops  in  connection  with  some 
trade  which  might  be  carried  on  by  the  occupants 
of  the  houses.  But,  looking  at  tbe  place  and 
seeing  the  character  of  the  buildings,  I  do  not 
think  there  is  very  much  likelihood  of  these  stores 
being  used  in  connection  with  the  rooms  in  the 
places  above.  As  I  understand  the  plan,  the 
passage  is  utilised  in  the  manner  shown,  and  opens 
out  in  six  places  on  this  court,  and  there  is  a  big, 
broad  staircase ;  there  are  also  ways  out,  which  I 
need  not  describe  again,  whereby  at  certain  points 
people  can  get  out  into  Oannon-street-road.  At 
any  rate,  if  it  was  possible  to  put  a  different 
construction  upon  tbe  matter,  as  it  was  originally 
designed  and  contemplated,  Mr.  Davis  was  minded 
to  erect  the  fifty-five  shops  on  the  other  side,  to 
which  no  access  can  be  got  at  all  except  by  going 
down  the  passage,  and  therefore  it  seems  to  me 
that  there  is  no  doubt  about  it.  Now,  sect.  7  states 
that  before  any  person  commences  to  form  or  lay 
out  any  street,  whether  intended  to  be  used  for 
carriage  traffic  or  for  foot  traffic  only,  application 
shall  be  made ;  and  "  street "  is  deemed  by  the 
definition  clause  to  include  any  highway,  footway, 
square,  court,  alley,  or  passage,  whether  a 
thoroughfare  or  not.  Mr.  Maemorran  has  con- 
tended, or,  at  any  rate,  indirectly  contended,  that, 
in  order  to  lay  out  a  street  within  the  meaning  of 
sect.  7,  the  person  must  be  doing  something  of  a 
character  indicated  in  sect  8.  1  do  not  take  that 
view,  and  I  have  expressed  this  opinion  before. 
Sect.  8  is,  in  my  opinion,  a  section  which  has  been 
enacted  in  order  to  enable  persons  to  come  from 
the  commencement  of  certain  work,  and  if  as  a 
matter  of  fact  those  acts  are  done,  and  they  are 
acts  done  in  the  course  of  forming  or  laying  out 
a  street,  proceedings  can  be  taken  although  the 
street  is  not  finally  formed,  obviously  for  the 
reason  that  it  was  in  the  interests  of  the  person 
himself  that  he  should  be  told  that  he  was 
beginning  to  do  work  which  he  would  not  be 
allowed  to  do.  That  is  the  construction  which 
we  put  upon  that  section  when  the  point  arose 
in  another  case.  Now,  as  the  matter  stood  in 
June  last,  what  was  the  condition  of  things  P 
Here  is  a  court,  or  passage,  or  alley,  some  20ft. 
wide,  with  fifty-five  places  of  business  on  one  side 
which  have  no  connection  whatever  with  the 
houses,  physically  or  structurally,  but  they  are  let, 
some  to  tenants  and  some  to  outsiders,  and  on  the 
other  side  twenty-four  independent  shops.  That 
was  the  state  of  things  when,  at  any  rate,  the 
London  County  Council  thought  that  what  was 
shown  indicated  that  the  respondent  was  laying 
out  this  place  to  be  so  used.  I  do  not  want  to 
go  all  through  the  faots  again,  bat  there  were  no 
less  then  six  or  seven  modes  of  access  through 
those  buildings,  designed,  and  designed  only,  for 
the  purpose  of  getting  to  them,  and  there  is  also 
some  means  of  access  from  the  Cannon- street-road 
side.  Looking  at  the  plan,  and  looking  at  the 
statements  in  the  case,  I  have  no  hesitation  in 
coming  to  the  conclusion  that  the  learned 
magistrate  has  applied  a  wrong  test.  It  is  not  a 
question  of  whether  the  respondent  has  established 
a  market  here  or  whether  he  has  established  a 
bazaar.  The  question  is  whether  or  not  he  has  laid 
it  out  so  that  people  shall  be  free  to  come  and  go  and 
pass  in  and  out  and  through  this  place  by  means 
of  the  passage,  and  also  by  means  of  going  to 
these  stairs.  I  think  the  learned  magistrate 
ought  to  have  come  to  the  conclusion  that  on 
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those  facts  there  was  a  commencing  to  lay  out  a 
street.  I  desire  to  say  that  I  cannot  on  these 
facts  come  to  any  other  conclusion  without  prac- 
tically disagreeing  with  the  reasons  of  the  decision 
in  Armstrong  v.  London  County  Council  (81  L.  T. 
Rep.  638 ;  (1900)  1  Q.  B.  416),  which  expressly 
deals  with  the  matter,  and  which  seems  to  me  to 
be  the  governing  case.  It  does  not  cease  to  be  a 
street  simply  because  some  part  of  the  user  may 
be  at  certain  times.  Under  these  circumstances 
it  seems  to  me  that,  had  the  learned  magistrate 
really  applied  his  mind  to  the  question  of  what 
this  really  was,  a  passage-way,  or  thoroughfare,  or 
courtyard  leading  to  shops,  be  must  have  come 
to  the  conclusion  that  within  the  definition  of  the 
section  it  was  a  commencing  to  form  and  lay  out 
the  street.  But  he  has  for  the  moment  allowed  his 
mind  to  consider,  not  what  the  respondent  was 
laying  out  and  doing,  but  what  was  the  purpose  in 
his  mind  of  creating  what  he  is  pleased  to  call  a 
bazaar  or  a  market,  which,  #  if  it  be  in  a  street, 
does  not  prevent  it  being  a  street.  I  therefore 
think  that  this  case  must  go  back  before  the 
learned  magistrate  for  a  conviction. 

Mr.  Justice   Kennedy. — I  am  of   the  same 
opinion,  and  I  have  nothing  to  add. 

Mr.  Justice  Phillimobe. — I  also  agree. 

Appeal  allowed. 

Solicitors :  W.  A.  Blaxland ;  D.  A.  Romain. 


Tuesday,  July  12,  1904. 

(Before  Lord  Alverstonb,  G.J.,  Kennedy  and 

Phillimobe,  JJ.) 

Scott  (app.)  v.  Pillineb  (resp.).  (a) 

Local     government — By-law — Validity — Bale    of 
Boeing  tips  in  newspapers — By-law  forbidding 
the  frequenting  of  public  streets  for  the  sale  of 
such  newspapers — Municipal  Corporations  Act 
1882  (45  &  46  Vict  c.  50),  ».  23. 

Under  the  power  given  by  sect  23  of  the  Municipal 
Corporations  Act  1882  to  make  by-laws  for  the 
good  rule  and  government  of  the  county,  a 
county  council  made  the  following  by-law :  "  Sale 
of  racing  tips.  No  person  shall  frequent  and 
use  any  street  or  other  public  place  either  on 
behalf  of  himself  or  of  any  other  person  for  the 
purpose  of  selling  or  distributing  any  paper  or 
written  or  printed  matter  devoted  wholly  or 
mainly  to  giving  information  as  to  the  probable 
result  of  races,  steeplechases,  or  other  com- 
petitions" 

Held  (by  Lord  Alverstone,  C.J.  and  Kennedy,  J. ; 
Phillimore,  J.  dissenting),  that  the  by-law  was 
too  wide,  and  was  invalid  as  including  within 
its  scope  sales  of  newspapers  in  the  streets 
which  could  not  be  regarded  otherwise  than  as 
perfectly  innocent  sales  not  tending  towards 
street  betting. 

Case  stated  by  justices  of  the  peace,  sitting  as  a 
court  of  summary  jurisdiction,  at  Handsworth,  in 
the  county  of  Stafford. 

An  information  was  preferred  by  George 
Pilliner  (the  respondent),  superintendent  of 
police,  against  John  Scott  (the  appellant),  for 

that  on  the  19th  April  1904,  at  the  parish  of 

■ 

(a)  Reported  by  W.  W.  Obr.  Esq.,  Barrlrter-at-Law. 


Handsworth,  he  did  then  and  there  frequent 
and  use  a  certain  street  or  public  place  there 
situate,  called  Soho-road,  and  did  then  and  there 
sell  or  distribute  a  certain  paper  or  written  or 
printed  matter — namely,  a  certain  paper  called  the 
Midland  Sporting  News,  devoted  wholly  or  mainly 
to  giving  information  as  to  the  probable  result  of 
races,  steeplechases,  or  other  competitions,  con- 
trary to  by-law  No.  13  (c),  lieing  an  amendment 
of  and  addition  to  by-laws  for  the  good  rule 
and  government  of  the  administrative  county  of 
Stafford  other  than  municipal  boroughs,  and 
contrary  to  the  statute  in  that  case  made  and 
provided. 

After  hearing  the  parties  and  the  evidence 
adduced  by  them  on  the  13th  May  1904,  the 
justices  convicted  the  appellant  of  a  breach  of  the 
by-law,  and  fined  him  5t.  and  costs. 

At  the  hearing  of  the  information  the  following 
witnesses  were  called  and  evidence  given : 

The  respondent,  Pilliner,  on  being  sworn,  stated 
that  he  laid  the  information  as  superintendent  of 
the  Handsworth  petty  sessional  division ;  that  he 
produced  a  sealed  and  certified  copy  of  the  amend- 
ment of  and  additions  to  by-laws  for  the  good 
rule  and  government  of  the  administrative  county 
of  Stafford  other  than  municipal  boroughs,  and 
that  Handsworth  was  in  the  Staffordshire  county 
and  was  not  a  municipal  borough,  and  that  the 
same  had  been  submitted  to  the  Secretary  of 
State  and  had  not  been  disallowed;  and  that 
he  was  proceeding  under  by-law  13  (c)  for  a  breach 
of  that  by-law  as  to  the  sale  of  racing  tips. 

John  Hall,  a  sergeant  of  the  Staffordshire 
police  force,  stated : 

The  defendant  ii  charged  with  selling  or  distributing 
a  paper,  written  or  printed,  devoted  wholly  or  mainly  to 
giving  information  as  to  the  probable  result  of  races, 
steeplechases,  or  other  competitions.  I  produce  a  paper 
called  the  Midland  Sporting  News,  of  Tuesday,  the 
19  th  April  1904.  At  11.20  on  the  morning  of  the 
19th  April  I  saw  the  defendant  in  Soho-road,  a  street  in 
HandBworth,  the  main  road.  He  had  a  number  of  papers 
under  his  arm,  and  I  saw  him  sell  one  to  a  man  who  was 
passing.  I  then  went  to  him  and  bought  the  paper  I 
produce  from  him,  for  which  I  paid  Id.  He  said  he  was 
selling  them  for  a  blind  man,  to  whom  he  pointed,  on  the 
opposite  side  of  the  street.  The  paper  contained  eight 
columns,  and,  with  the  exception  of  four  small  advertise- 
ments, it  was  entirely  devoted  to  sporting  news,  racing 
and  steepleohasing.  The  first  column  was  devoted  to 
tips  on  races  and  steeplechases,  except  a  portion  quoting 
the  betting  for  the  City  and  Suburban,  the  Derby,  and 
Manchester  betting.  The  second  column  was  entirely 
devoted  to  tips.  Column  3,  except  a  small  portion,  was 
devoted  to  tips.  Column  4  was  devoted  to  racing,  but 
not  tips.  Column  5  was  devoted  to  racing  news,  but  not 
tips.  Column  6  was  partly  devoted  to  tips,  and  the 
remaining  portion  to  racing  news.  Column  7  contained 
no  tips,  but  racing  news.  Column  8  had  no  tips,  some 
racing  news,  several  advertisements  by  betting  men, 
and  some  other  advertisements  which  had  nothing  to  do 
with  racing,  and  two  doctors'  advertisements  on  the  top 
of  the  paper  on  eaoh  sheet. 

In  cross-examination  the  witness  further 
stated: 

The  defendant,  a  respectable  and  well-conducted  man, 
is  a  general  n?wsvendor,  not  employed  exclusively  for 
these  papers.  This  was  the  first  summons  against  him. 
I  saw  him  first  at  11.20,  and  at  12.15  in  a  different 
locality.  He  was  frequenting  the  street,  and  I  saw  him 
many  times  before  and  since  in  that  locality.    He  had 
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only  similar  papers  to  the  one  produced  on  that  day,  and 
similar  papers  on  previous  odoasions.  He  was  more 
than  half  a  dozen  times  in  that  street  and  at  this  par- 
ticular spot  ever  sinoe  the  by-lawe  oame  into  operation, 
said  previously  on  many  oooasions.  It  was  a  daily 
ooonrrenoe  in  the  same  street,  and  within  100  yards  of 
this  particular  spot,  and  at  this  spot.  He  did  not  make 
any  lengthened  stand  at  one  spot,  but  passed  up  and 
down  the  street,  and  did  so  on  many  oooasions  before  he 
used  the  road  for  selling  this  particular  paper. 

By-law  13  (c)  provided : 

Sale  of  racing  tips. — No  person  shall  frequent  and  use 
any  street  or  other  public  place  either  on  behalf  of  him- 
self or  of  any  other  person  for  the  purpose  of  selling  or 
distributing  any  paper  or  written  or  printed  matter 
deroted  wholly  or  mainly  to  giving  information  as  to 
the  probable  result  of  races,  steeplechases,  or  other 
eompetitioofl.  Every  person  oontravening  any  of  the 
foregoing  provisions  shall  be  liable  to  a  penalty  not 
exoeeding  51. 

The  appellant  called  no  evidence,  but 
contended :  (1)  that  there  was  no  evidence  upon 
which  the  justices  could  properly  find  as  a  fact 
that  the  appellant  had  frequented  the  street  for 
the  purpose  of  selling  the  paper;  (2)  that  there 
was  no  evidence  upon  which  the  justices  could 
properly  find  as  a  fact  that  the  paper  was 
wholly  or  mainly  devoted  to  giving  information 
as  to  the  probableresult  of  races,  steeplechases, 
or  other  competitions;  (3)  that  the  by-law 
was  ultra  vires  \  and  (4)  that  the  by-law  was 
unreasonable. 

The  justices  found  as  facts  that  the  appellant 
had  frequented  the  street  for  the  purpose  afore- 
said, and  that  the  paper  was  mainly  devoted  to 
giving  the  probable  result  of  races,  ond  they  held 
that  the  by-law  was  good  and  valid  and  properly 
made  by  the  County  Council  of  Stafford,  and  was 
neither  ultra  vires  nor  unreasonable.  They 
accordingly  convicted  the  appellant. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Was  there  any  evidence  upon  which  the 
justices  could  properly  find  that  the  appellant 
frequented  the  street  for  the  purpose  of  Belling 
the  paper  P  (2)  Was  there  any  evidence  upon 
which  tney  could  properly  find  that  the  paper  was 
mainly  devoted  to  giving  the  probable  result  of 
races  r  (3)  Was  the  by-law  properly  made  by  the 
County  Council  of  Stafford,  and  was  the  same 
valid  as  being  reasonable,  and  generally  whether 
the  justices  upon  the  above  statement  of  facts 
came  to  a  correct  decision  in  point  of  law,  and  if 
not,  what  should  be  done  in  the  premises  P 

Sect.  16  of  the  Local  Government  Act  1888 
gives  a  County  Council  the  same  power  of 
making  by-laws  in  relation  to  their  county  as  the . 
council  of  a  borough  have  of  making  by-laws  in 
relation  to  their  borough  under  sect.  23  of  the 
Municipal   Corporations    Act    1882,    with    the 

Sroviso  that  such  by-laws  are  not  to  be  of  any 
oroe  or  effect  within  any  borough. 

Sect.  23  of  the  Municipal  Corporations  Act 
1882  (45  and  46  Vict,  o.  50)  provides : 

(1)  The  council  may  from  time  to  time  make  such  by- 
laws as  to  them  seem  meet  for  the  good  rule  and 
government  of  the  borough,  and  for  prevention  and 
suppression  of  nniaanoes  not  already  punishable  in  a 
summary  manner  by  virtue  of  any  Act  in  force  through- 
out the  borough,  and  may  thereby  appoint  such  fines, 
not  exoeeding  in  any  case  51.,  as  they  deem  necessary 
for  the  prevention  and  suppression  of  offences  against 
the 
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Danckwerts,  K.C.  (/.  8.  Pritchett  with  him)  for 
the  appellant. — The  by-law  was  made  under  the 
powers  given  by  sect.  23  of  the  Municipal  Cor- 
porations Act  1882,  and  the  question  is  as  to  its 
validity.  It  is  submitted  that  the  by-law  is  ultra 
vires  and  unreasonable.  The  two  questions  for 
the  court  are,  first,  whether  this  paper  came 
within  the  by-law  at  all;  and,  secondly,  if  so, 
whether  the  by-law  is  one  which  ought  to  be  sup- 
ported. By  the  words  of  the  by-law  the  paper 
must  be  one  which  is  devoted  "  wholly  or 
mainly  "  to  giving  information  as  to  the  probable 
result  of  races,  steeplechases,  and  competitions. 
Less  than  one-third  of  this  paper  is  devoted  to 
the  probable  result  of  steeplechases,  and,  that 
being  so,  it  is  obvious  that  this  paper  does  not 
come  within  the  by-law  at  all,  and  the  sale  of  it 
does  not  infringe  the  by-law.  Secondly,  the  by- 
law itself  is  baa.  A  by-law  made  under  sect.  23 
must  be  for  one  of  two  purposes,  either  for  the 
suppression  of  nuisances,  or  lor  the  good  rule  and 
government  of  the  county.  This  clearly  was  not 
a  nuisance,  and  it  cannot  be  said  to  infringe  any- 
thing for  good  rule  and  government.  The  whole 
by-law  is  too  unreasonable,  too  wide  and  too 
general,  and  is  bad  upon  that  ground : 

Macdonald  r.  Lochrane,  51  J.  P.  629. 

The  appellant  was  properly  selling  newspapers  in 
the  streets,  and  it  is  said  that  he  was  unlawfully 
there  because  his  newspaper  contained  racing 
news  and  so  infringed  against  this  by-law.  That 
raises  this  difficulty :  Who  is  to  say  and  decide 
whether  a  newspaper  is  or  is  not  obnoxious  to  this 
by-law  oa  that  ground  P  This  by-law  applies  to 
every  street  or  public  place  in  the  county  except 
the  boroughs,  and  if  a  boy  went  into  a  railway 
carriage  or  theatre  and  sold  this  paper  he  would 
be  liable — if  the  by-law  is  good — to  this  penalty. 
There  ought  to  be  something  more  definite  than 
that,  and  the  by-law  is  simply  an  attempt  to 
impose  a  particular  view  of  moral  conduct  on  the 
whole  inhabitants  of  the  rural  parts  of  the  county. 
It  has  its  origin  in  the  mistaken  view  that  every 

Eerson  who  ouys  the  paper  wants  to  bet.  The 
y-law  is  therefore  not  one  either  for  the  sup- 
pression of  nuisances,  or  for  good  rule  and  govern- 
ment, and  is  bad : 

Thomas  v.  Sutter*,  81  L.   T.  Rep.  469;    (1900) 
1  Gh.  10. 

[Lord  Alvbbstone,  C.J. — The  principles  ap- 
plicable are  clearly  laid  down  by  Lord  Russell, 
C.J.  in  Kruse  v.  Johnson,  78  L.  T.  Rep.,  at 
pp.  650-51 ;  (1898)  2  Q.  B ,  at  pp.  99-101.]  There  are 
several  heads  there  enumerated  under  which  this 
by-law  may  fall.  It  may  be  ultra  vires  because 
unreasonable,  and  also  because  it  is  not  within 
the  scope  of  these  powers. 

Avoru,  K.C.  (W.  Shakespeare  with  him)  for  the 
respondent. — The  real  ground  on  which  this  by- 
law was  made  and  on  which  it  was  intended  to 
operate  was  the  prevention  of  betting  in  the 
streets.  The  sale  of  such  papers  as  these  neces- 
sarily leads  to  betting  in  the  streets,  and  the  court 
ought  to  look  at  this  by-law  as  one  to  prevent 
betting  in  the  streets  ;  and  in  Thomas  v.  Butters 
(ubi  sup.)  a  by-law  made  under  the  very  same 
section,  for  the  prevention  of  street  betting,  was 
held  to  be  good.  A  by-law  which  prohibits  the 
sale  of  racing  tips  in  the  street  by  a  person  who 
is  frequenting  the  street  for  that  purpose  is  aimed 
at  the  very  same  thing — namely,  the  prevention 
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of  street  betting — and  that  is  the  object  it  has  in 
view.  The  very  gist  of  the  by-law  is  the  frequent- 
ing and  using  the  street  for  this  purpose,  and 
therefore  it  only  applies  to  the  person  who  goes 
frequently  and  habitually  to  the  street  for  that 
purpose.  The  business  of  selling  papers  with  tips 
is  equally  within  the  purview  of  a  by-law  to  pre- 
vent. The  by-law  is  said  to  be  unreasonable 
because  it  would  punish  a  person  who  goes  into  a 
railway  carriage  to  sell  the  paper,  but  it  would 
not  apply  in  that  case,  as  such  a  person  could  not 
be  said  to  frequent  the  carriage  for  that  purpose, 
nor  could  it  apply  to  the  giving  of  probable  results 
of  competitive  examinations,  as  has  been  con- 
tended. [Lord  A.LVBRSTONB,  G.J. — Does  not  this 
by-law  go  too  far,  and  is  it  not  too  wide  P  It 
would  really  hit  a  poor  lad  who  gets  his  living  by 
selling  papers  in  the  street,  although  he  has 
nothing  to  do  with  betting.]  It  is  necessary  to 
deal  with  the  person  who  sells,  and  if  he  is  a  mere 
lad  that  can  be  dealt  with  by  the  magistrates,  and 
is  a  question  for  them.  If  it  is  legitimate  to  pre- 
vent by  a  by-law  betting  in  the  street — and 
Thomas  v.  Butters  (ubi  sup.)  has  decided  that  a 
by-law  for  that  purpose  is  good — then  it  must  also 
be  admissible  by  such  a  by-law  as  the  present  to 
prohibit  that  which  is  ancillary  to  street  betting — 
namely,  the  sale  of  racing  tips.  All  the  suggested 
difficulties  are  removed  by  the  use  of  the  words 
"  frequenting  and  using,"  and  so  long  as  the 
words  "frequenting  and  using"  are  properly 
interpreted  no  hardship  can  arise.  Reliance  is 
placed  on  the  use  of  these  words  in  the  by. law,  as 
well  as  on  the  words  "  devoted  wholly  or  mainly," 
though  the  latter  is  a  question  of  fact  entirely  for 
the  justices. 

Danckwerts,  K.O.  in  reply. 

Phillimorb,  J. — Although  the  power  to  make 
by-laws  for  good  rule  and  government  were  for- 
merly possessed  only  by  municipal  corporations 
under  the  Municipal  Corporations  Act,  that  power 
has  now  been  extended  Sy  Parliament  to  county 
councils,  who  are  now  authorised  to  make  by- 
laws for  the  good  rule  and  government  of  their 
counties.  Therefore,  if  county  councils  think  that 
additional  by-laws  are  necessary  for  the  good  rule 
and  government  of  their  counties,  I  am  strongly  of 
opinion  that  this  court  ought  to  be  very  slow  in 
interfering  without  good  cause  with  such  by-laws 
as  the  council  may  frame  for  that  purpose. 
Dealing  with  the  by-law  in  the  present  case,  it 
seems  to  me  that  it  is  a  reasonable  by-law — at  all 
events  that  it  is  not  an  unreasonable  one — and 
therefore,  in  my  judgment,  it  ought  to  be 
supported. 

Kennedy,  J. — I  regret  to  have  to  come  to  a 
different  conclusion.  The  by-law  is  framed  for  the 
purpose  of  preventing  a  person  frequenting  and 
using  any  street  or  other  public  place  for  the 
purpose  of  selling  any  paper  which  is  devoted 
wholly  or  mainly  to  giving  information  as  to  the 
probable  results  of  races,  and  bo  on.  Whether 
such  a  by-law  as  that  is  ultra  vires  or  not  has  to 
be  determined  on  legal  principles,  apart  alto- 
gether from  the  question  whether  such  a  by-law 
is  desirable.  The  case  finds  that  the  conviction 
was  for  frequenting  and  using  a  street  and  there 
selling  and  distributing  a  newspaper  devoted 
wholly  or  mainly  to  giving  information  as  to  the 
probable  result  of  races,  steeplechases,  and  other 
competitions.    It  cannot  be  disputed  that  such 


information  may  be  given  without  infringing  the 
law.  It  is  information  of  a  legal  kind,  and  infor- 
mation which  to  many  persons  is  harmless,  and  I 
should  be  slow  to  think  that  it  is  a  reasonable 
thing  to  prevent  the  sale  in  this  way  of  a  paper 
whion  contains  information  in  itself  legal,  ana  to 
most  persons  harmless,  merely  because  such 
information  may  induce  some  persons  to  make 
bets.  The  question  is  whether  this  by-law  is 
reasonable,  and  not  whether  betting  is  desirable  or 
undesirable.  While  entirely  agreeing  with  the 
view  that  the  greatest  possible  liberty  should  be 
given  to  these  bodies  who  are  authorised  to 
make  by-laws,  yet  I  have  come  to  the  con- 
clusion that  the  by-law  now  in  question  is  not 
a  reasonable  by-law,  and  that  it  ought  not  to  be 
supported. 

Lord  Alverstonb,  C.J. — I  come  with  reluct- 
anoe  to  the  conclusion  that  this  by-law  cannot 
be  supported.  I  entirely  agree  with  the  principle 
that  the  by-laws  made  by  public  bodies  for  the 
good  rule  and  government  of  their  districts  ought 
not  to  be  interfered  with  if  they  can  be  supported 
on  legal  grounds ;  and  I  hope  I  may  not  be  taken 
as  saying  that  the  local  authority  may  not  make 
a  proper  and  valid  by-law  for  the  purpose  of 
dealing  with  the  mischief  aimed  at  by  this  by- 
law. It  is  necessary  that  by-laws  should  be  clear 
and  definite  as  to  the  mischief  they  are  aimed  at 
and  intended  to  prevent,  and  that  they  should  not 
make  unlawful  things  which  are  otherwise  lawful. 
One  main  objection  to  this  by-law  is  that  it 
includes  the  case  of  a  sale  of  a  newspaper  which 
is  not  in  aid  of  street  betting.  If  it  were  entirely 
confined  to  the  prevention  of  street  betting  it 
would,  no  doubt,  be  a  good  by-law ;  but  it  is  too 
wide,  as  it  brings  within  its  purview  a  sale  by  a 
newspaper  vendor  which  may  not  tend  to  street 
betting.  It  therefore  does  bring  within  its  ambit 
perfectly  innocent  sales  which  could  not  be 
regarded  as  sales  leading  to  betting.  Moreover, 
it  renders  it  uncertain  what  a  person  may  sell  on 
the  street  or  may  not  sell.  But  merely  on  the 
ground  that  it  includes  perfectly  innocent  sales 
which  have  nothing  to  do  with  betting,  with 
reluctance  I  come  to  the  conclusion  that  this  by- 
law  cannot  be  supported.  Appeal  <aU)wedL 

Solicitors  for  the  appellant,  Judge  and  Priestley t 
for  Philip  Baker  and  Co.,  Birmingham. 

Solicitor  for  the  respondent,  R.  M.  Davis,  for 
Hand  and  Co.,  Stafford. 


July  12  and  13, 1904. 

(Before  Lord  Alverstonb,  G.J.,  Kennedy  and 

Phillimorb,  JJ.) 

Morris  (app.)  v.  Beal  (resp.).  (a) 

Factory  Acts —  Underground  bakehouse — Structural 
alterations — Expenses  of  alterations  necessary 
to  secure  certificate — Covenant  by  lessee  to  pay 
all  "  outgoings  " — Liability  of  lessee  under  cove- 
nant to  bear  expenses  of  alterations — Jurisdiction 
of  magistrate  to  apportion  expenses  as  between 
owner  and  occupier — Factory  and  Workshop  Act 
1901  (1  Edw.  7,  c.  22),  «.  101,  subs.  8. 

The  lease  of  premises  used  as  an  underground 
bakehouse  contained  a  covenant  by  the  lessee 
that  he  would  during  the  term  pay  "  all  existing 

(a)  Reported  by  W  W.  Ottft  Rnq.,  B»rr1«t4r-»t-L&w. 
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and  future  raie$f  assessments,  and  outgoings 
of  every  description,  whether  Parliamentary, 
parochial,  or  otherwise"  The  district  council 
having  refused  to  grant  the  certificate  required 
under  sect.  101  of  the  Factory  and  Workshop  Act 
1901,  that  the  bakehouse  was  suitable  for  the 
purpose,  unless  certain  structural  alterations 
were  made  in  the  premises,  and  the  lessee  having 
made  these  structural  alterations  : 
Held,  that  the  expenses  of  these  structural  altera- 
tions were  "  outgoings  "  within  the  meaning  of 
the  lessee's  covenant,  and  that  the  lessee  was 
bound  to  bear  the  same,  and  that  therefore  a 
court  of  summary  jurisdiction  had  no  jurisdic- 
tion, under  sub-sect.  8  of  sect.  101  of  the  Act,  to 
apportion  the  expenses  between  the  owner  and 
the  occupier. 

Cass  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  Marylebone  Police-court. 

At  the  court  of  summary  jurisdiction  sitting  at 
the  Marylebone  Police-court  an  information  was 
preferred  by  Walter  Beal  (the  respondent)  under 
the  statute  1  Edw.  7,  o.  22  (the  Factory  and 
Workshop  Act  1901)  alleging  that  the  appellant 
was  the  owner  of  the  premises  No.  168,  Gam- 
bridge-road,  Kilburn,  a  place  let  as  a  bakehouse, 
for  which  a  certificate  required  by  sect.  101,  sub- 
sect.  8,  of  the  Factory  and  Workshop  Act  1901, 
oould  not  be  obtained  unless  structural  alterations 
were  made,  and  alleging  that  the  whole  expenses 
of  the  alterations  ought  to  be  borne  by  the 
appellant. 

This  information  was  heard  by  the  magistrate 
on  the  4th  Feb.  and  the  10th  March  1904,  when  he 
made  an  order  that  the  appellant  should  pay  to 
the  respondent  70Z.  in  respect  of  the  expenses, 
and  212.  for  costs. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  before  the  magistrate : 

The  aforesaid  premises,  No.  168,  Cambridge-road, 
Kilburn,  were  demised  by  one  George  H.  Morris  to  one 
George  Ashby  by  an  indenture  dated  the  17th  April 
1886,  for  a  term  of  twenty-one  years  from  the  25th  Deo. 
1885,  upon  the  terms  in  that  indenture  oontained.  The 
lessee  (Ashby)  was  therein  described  as  a  baker,  and  he 
was  to  have  the  use  of  the  landlord's  fixtures  upon  the 
premises  including  those  mentioned  or  ■perilled  in  the 
schedule  thereto,  amongst  wbioh  were  a  "briok-built 
oven  end  all  iron  fittings  belonging  thereto."  The  rent 
was  701.  per  annum,  payable  on  the  usual  quarter  days, 
and  the  lease  oontained  a  olause  that  the  lessee  "  will  not, 
without  the  previous  written  oonsent  of  the  lessor,  carry 
on  or  permit  to  be  carried  on  upon  the  said  premises  any 
trade  or  business  other  than  that  of  a  bread  and  biscuit 
baker." 

The  premises  were  by  an  indenture  dated  the  24th 
March  1899  assigned  by  George  Ashby  (the  lessee)  ot 
the  respondent  for  the  then  unexpired  residue  of  the 


The  premises  were  by  an  indenture  dated  the  25th 
July  1899  demised  by  the  said  George  H.  Morris  to  the 
respondent,  who  was  therein  described  as  a  baker,  for  a 
term  of  twenty-one  years  from  the  24th  June  1809,  upon 
the  terms  in  such  indenture  oontained,  together  with 
M  the  use  of  the  landord's  fixtures  upon  the  said  premises 
including  those  mentioned  or  specified  in  the  schedule 
hereunder  written."  Among  the  fixtures  specified  in  the 
schedule  were  a  "  briok-built  oven  and  all  iron  fittings 
belonging  thereto." 

By  the  said  indenture  the  lessee  oorenanted  to  pay  on 
the  usual  quarter  days  the  yearly  rent  of  701., "  clear  of 
all  deductions  whatsoever  (landlord's  property  tax  on 
the  said  rent  only  exoepted)." 


The  lessee  also  covenanted  that  he  would  "  during  the 
said  term  pay  the  sewers  rate  and  all  existing  and  future 
taxes,  rates,  assessments,  and  outgoings  of  every  descrip- 
tion, whether  Parliamentary,  paroohial,  or  otherwise,  for 
the  time  being  payable  either  by  the  landlord  or  tenant  in 
respeot  of  the  said  premises  (exoept  landlord's  property 
tax)."  He  also  covenanted  that  he  would  "  as  often  as 
occasion  shall  require  at  his  own  expense  and  without 
being  thereunto  required  so  to  do,  well  and  substantially 
repair,  uphold,  paint,  pave,  soour,  cleanse,  glaze,  main- 
tain, and  keep  the  said  premises  in  repair  and  all  out- 
buildings upon  the  said  pieoe  of  land  hereby  demised 
and  at  the  like  expense  soour,  cleanse,  and  keep  in  good 
order  and  repair  all  the  sinks,  privies,  and  drains  belong- 
ing to  the  same  (damage  happening  to  the  demised 
premises  by  fire  exoepted)  " ;  and  that  he  would  "  nob 
erect  or  build  or  suffer  to  be  erected  or  built  any  addi- 
tional erection  or  building  whatever  on  the  said  piece  of 
ground  or  any  part  thereof  nor  make  an  addition  to  the 
said  messuage  and  buildings  or  any  alteration  in  the  eleva- 
tion of  the  same  either  in  front  or  rear  " ;  and  also  that 
he  would  not  "  without  the  previous  written  oonsent  of 
the  lessor  carry  on  or  permit  to  be  carried  on  upon  the 
said  premises  any  trade  or  business  other  than  that  of  a 
bread  and  biscuit  baker  and  confectioner."  Theie 
were  similar  covenants  in  the  lease  of  1886. 

For  upwards  of  sixteen  years  next  before  the  date  of 
the  information  an  underground  bakehouse  existed  and 
was  used  upon  the  premises. 

The  certificate  required  by  sect.  101  of  the  Factory 
and  Workshop  Act  1901  oould  not  be  obtained  in 
respeot  of  the  bakehouse  unless  the  work  included  in 
the  undermentioned  builder's  account  was  carried  out 
upon  the  premises.  The  aooount  was  an  account  of  one 
G.  Simmons  against  the  respondent,  dated  the  1st  Jan. 
1904,  for  a  sum  of  1881. 17s.  6d. 

The  work  included  in  the  aooount  was  carried  out 
upon  the  premises,  and  the  amount  of  the  account  was 
paid  by  the  respondent. 

On  the  part  of  the  appellant  it  was  contended 
that  it  must  be  found  that  the  premises  were  let 
as  a  bakehouse,  and  that  for  the  purpose  of 
ascertaining  whether  the  premises  were  so  let 
the  magistrate  ought  only  to  have  regard  to  the 
terms  of  the  current  lease  thereof,  being  the 
indenture  dated  the  25th  July  1899,  and  it  was 
objected  on  the  appellant's  behalf  that  the  inden- 
tures dated  respectively  the  17th  April  1886  and 
the  24th  March  1899,  and  the  parol  testimony  of 
the  respondent  that  for  a  period  of  sixteen  years 
next  before  the  date  of  the  information  an  under- 
ground bakehouse  existed  and  was  used  upon  the 
premises,  were  not  admissible  in  evidence. 

On  the  part  of  the  respondent  it  was  contended 
to  the  contrary. 

The  magistrate  overruled  the  objection,  and 
received  in  evidenoe  the  two  last-mentioned  docu- 
ments and  the  parol  testimony,  and  found  as  a 
fact  that  the  premises  were  during  the  whole  of 
that  period  and  still  were  at  the  date  of  the 
information  used  as  a  bakehouse. 

On  the  part  of  the  appellant  it  was  further 
contended  that  on  the  true  construction  of  the 
indenture  dated  the  25th  July  1899,  the  premises 
had  not  been  let  as  a  bakehouse,  and  that  unless 
so  let  the  magistrate  had  no  jurisdiction  to  make 
any  order  under  sect.  101,  sub- sect.  8,  of  the 
Factory  and  Workshop  Act  1901. 

On  the  part  of  the  appellant  it  was  also  con- 
tended that  by  the  covenants  on  the  respondent's 
part  contained  in  the  indenture  dated  the  25  th 
July  1899,  he  became  and  was  liable  to  bear  all 
sucn  expenses  as  were  in  the  information  referred 
to,  and  that,  regard  being  had  to  the  terms  of 


28 


MAGISTRATES'   OASES 


K.B.  Div.] 


Morris  (app.)  v.  Bbal  (resp.). 


[K.B.  Div. 


the  covenants,  it  was  not  just  and  equitable  under 
the  circumstances  of  the  case  that  an  order 
should  be  made  for  the  payment  of  any  part  of 
such  expenses  by  the  appellant,  on  whose  behalf 
the  attention  of  the  magistrate  was  called  to  the 
cases  of  Thompson  v.  Lapworth  (17  L.  T.  Rep.  507 ; 
L.  Eep.  3  0.  P.  149),  Aldridge  v.  Feme  (17  Q.  B. 
Div.  212),  and  Crosse  v.  Raw  (L.  Hep.  9  Ex.  209). 

On  the  part  of  the  respondent  it  was  contended, 
and  the  magistrate  was  of  opinion,  that  the 
covenants  did  not  impose  on  the  respondent  the 
obligation  to  pay  the  expenses,  and  that  it  was 
just  and  equitable  to  make  the  order  made  by 
him  as  hereinbefore  mentioned. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  magistrate,  upon  the  above 
statement  of  facts,  came  to  a  correct  determi- 
nation and  decision  in  point  of  law ;  if  not,  what 
should  be  done  in  the  premises. 

Sect.  101  of  the  Factory  and  Workshop  Act 
1901  (1  Edw.  7,  c.  22)  deals  with  the  prohibition  of 
underground  bakehouses,  and  provides : 

(1)  An  underground  bakehouse  shall  not  be  used  as  a 
bakehouse  unless  it  was  so  used  at  the  passing  of  this 
Act.  (2)  Subject  to  the  foregoing  provision,  after  the 
first  day  of  January  one  thousand  nine  hundred  and 
four,  an  underground  bakehouse  shall  not  be  used  unless 
certified  by  the  district  council  to  be  suitable  for  that 
purpose.  (3)  For  the  purpose  of  this  section  an  under- 
ground bakehouse  shall  mean  a  bakehouse  any  baking 
room  of  which  is  so  situate  that  the  surface  of  the  floor 
is  more  than  three  feet  below  the  surface  of  the  foot- 
way of  the  adjoining  street  or  of  the  ground  adjoining 
or  nearest  to  the  room.  The  expression  "  baking  room  " 
means  any  room  used  for  baking  or  for  any  process 
incidental  thereto.  (4)  An  underground  bakehouse  shall 
not  be  oertified  as  suitable  unless  the  distriot  council  is 
satisfied  that  it  is  suitable  as  regards  construction,  light, 
ventilation,  and  in  all  other  respects.  (5)  This  section 
shall  have  effect  as  if  it  were  included  among  the  pro- 
visions relating  to  bakehouses  which  are  referred  to  in 
section  twenty-six  of  the  Public  Health  (London)  Aot 
1891.  (6)  If  any  plaoe  is  used  in  contravention  of  this 
section,  it  shall  be  deemed  to  be  a  workshop  not  kept  in 
conformity  with  this  Act.  (7)  In  the  event  of  the  refusal 
of  a  certificate  by  the  district  council,  the  occupier  of  the 
bakehouse  may,  within  twenty-one  days  of  the  refusal, 
by  oomplaint  apply  to  a  court  of  summary  jurisdiction 
and,  if  it  appears  to  the  satisfaction  of  the  court  that 
the  bakehouse  is  suitable  for  use  as  regards  construction, 
light,  ventilation,  and  in  all  other  respects,  the  court 
shall  thereupon  grant  a  certificate  of  suitability  of  the 
bakehouse,  which  shall  have  effect  as  if  granted  by  the 
district  council.  (8)  Where  any  plaoe  has  been  let  as 
a  bakehouse,  and  the  certificate  required  by  this  section 
cannot  be  obtained  unless  structural  alterations  are 
made,  and  the  occupier  alleges  that  the  whole  or  part 
of  the  expenses  of  the  alterations  ought  to  be  borne 
by  the  owner,  he  may  by  oomplaint  apply  to  a  court  of 
summary  jurisdiction,  and  that  court  may  make  suoh 
order  concerning  the  expenses  or  their  apportionment  as 
appears  to  the  court  to  be  just  and  equitable,  nnder  the 
circumstances  of  the  case,  regard  being  had  to  the  terms 
of  any  oontraot  between  the  parties ;  or  in  the  alterna- 
tive the  court  may,  at  the  request  of  the  occupier, 
determine  the  lease. 

Barnard  Lailey  for  the  appellant. — The  magis- 
trate was  wrong  in  holding  that  the  appellant 
was  liable  to  these  expenses  under  the  section, 
and  he  had  no  jurisdiction  to  impose  any  part  of 
these  expenses  on  the  appellant.  In  the  first 
place,  it  is  a  condition  precedent  to  the  right  of 
the  magistrate  to  make  any  order  under  sect.  101, 
subject.  "8,  that  the  premises  should  be  let  as  a 


bakehouse.  The  words  of  the  sub-section  are 
express  upon  that  point:  "where  any  plaoe  has 
been  let  as  a  bakehouse  " ;  and  it  is  not  enough 
to  bring  the  section  into  operation,  that  the  pre- 
mises should  have  been  in  fact  used  as  a  bake- 
house. The  lease  itself  must  show  that  the 
premises  were  let  to  be  used  as  a  bakehouse,  and 
for  no  other  purpose,  and  there  is  nothing  in  the 
present  lease  to  show  that  the  intention  of  the 

Earties  was  that  the  premises  should  be  used  as  a 
akehouse  and  nothing  else.  Upon  an  applica- 
tion made  between  the  same  parties  to  Farwell,  J. 
for  an  injunction  in  respect  of  these  very  same 
premises,  to  restrain  the  making  of  certain 
structural  alterations,  he  expressed  the  opinion 
that  the  premises  were  not  let  as  a  bakehouse. 
There  was  therefore  no  letting  of  the  premises  as 
a  bakehouse  to  bring  the  case  within  sect.  101, 
sub-sect.  8.  In  the  second  place,  the  magistrate's 
jurisdiction  was  subject  to  the  oontraot  between 
the  parties.  The  lease  in  this  case  imposed  upon 
the  lessee  (the  respondent)  the  obligation  to 
discharge  all  assessments  and  outgoings.  ^  The 
covenant  is  in  the  widest  possible  terms ;  it  im- 
poses upon  the  respondent  the  obligation  of  paying 
"  all  existing  and  future  taxes,  rates,  assessments, 
and  outgoings  of  every  description  .  .  .  for 
the  time  being  payable  either  by  the  landlord  or 
the  tenant."  The  expense  incurred  by  the  respon- 
dent was  an  "  outgoing  "  within  the  meaning  of 
that  covenant,  which  the  respondent  was  there- 
fore under  the  express  terms  of  the  covenant, 
liable  to  pay.  Upon  that  point  this  case  is  clearly 
concluded  by  Goldstein  v.  Hollingsworth  (21  Mag. 
Oas.  616 ;  91 L.  T.  Rep.  85 ;  (1904)  2  K.  B.  578)  and 
Foulger  v.  Arding  (86  L.  T.  Rep.  488;  (1902) 
1  K.  B.  700.)  In  Goldstein  v.  Hollingsworth  (ubi 
sup.)  where  the  lessee  of  an  underground  bake- 
house had  covenanted  to  pay  "  all  existing  and 
future  .  .  .  assessments,  impositions,  and 
outgoings  of  every  description,"  it  was  held  that 
the  expenses  of  structural  alterations  ordered  to 
be  carried  out  under  the  sub-section,  were  "  im- 
positions" or  "outgoing*"  within  the  meaning 
of  the  covenant,  and  that  the  lessee  was  bound  to 
pay  the  same  under  his  covenant.  There  is 
absolutely  no  distinction  between  that  case  and 
the  present.  So,  in  Foulger  v.  Arding  (ubi  sup.)9 
the  Court  of  Appeal  held  that  an  expense  neces- 
sarily incurred  by  the  lessor  in  abating  a  nuisance 
on  the  premises  came  within  the  words  "  imposi- 
tions charged  or  imposed  upon  or  in  respect  of 
the  said  premises  on  the  landlord,  tenant,  or 
occupier  of  the  same."  With  reference  to  the 
case  of  Monk  v.  Arnold  (86  L.  T.  Rep.  580 ;  (1902) 
1  K.  B.  761)  it  arose  under  a  different  Act — 
namely,  sect.  7,  sub-sect.  2,  of  the  Factory  and 
Workshop  Act  1891,  which  did  not  contain  any 
words  similar  to  the  words  in  the  present  sub- 
section, "  regard  being  had  to  the  terms  of  any 
contract  between  the  parties " ;  and  moreover,  it 
was  decided  before  the  decision  by  the  Court  of 
Appeal  in  Foulger  v.  Arding  (ubi  sup.).  There- 
fore these  two  answers  may  be  given  to  the 
decision  in  Monk  v.  Arnold  (ubi  sup.) — namely, 
that  the  words  of  the  section  upon  which  it  was 
decided  did  not  contain  the  words  in  the  present 
sub- section,  that  regard  should  be  had  to  the 
terms  of  any  contract  between  the  parties,  and 
further,  that  since  it  was  decided  the  Court  of 
Appeal  have  held  similar  expenses  to  be  "out- 
goings."   In  the  third  place,  that  the  magistrate 
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baa  no  power  in  such  a  case  to  make  the  order,  is 
emphasised  by  the  fact  that  the  magistrate  has 
power  to  determine  the  lease,  "  or,  in  the  alterna- 
tive, the  court  may,  at  the  request  of  the  occupier 
determine  the  lease."  Here  he  was  not  asked  to 
determine  the  lease,  but  the  existence  of  that 
power  negatives  the  power  to  make  an  order  for 
payment  of  these  expenses.  Upon  these  grounds 
the  magistrate  had  no  jurisdiction  to  make  the 
order. 

DanckwerU,  K.O.  (A.  Hutton  with  him)  for  the 
respondent. — The  premises  were  let  as  a  bake- 
house within  the  meaning  of  the  sub- section. 
They  were  let  to  the  respondent,  who  was  therein 
described  as  a  baker,  and  they  were  let  together 
with  the  use  of  the  landlord's  fixtures  upon  the 
premises,  including  those  mentioned  in  the 
schedule.  Then  turning  to  the  schedule,  amongst 
the  fixtures  therein  specified  we  find  "a  brick- 
built  oven  and  all  iron  fittings  belonging  thereto." 
Then  the  lease  goes  on  to  say  that  the  lessee  cove- 
nants that  he  would  not  without  the  consent  of 
the  lessor  carry  on  upon  the  premises  any  trade 
or  business  "other  than  that  of  a  bread  and 
biscuit  baker."  That  is,  he  is  not  to  use  the 
premises  otherwise  than  as  a  baker.  There  is, 
therefore,  no  question  that  the  place  was  let  as  an 
underground  bakehouse,  and  that  the  parties 
contemplated  that  it  should  be  so  used.  He 
also  covenanted  that  he  would  not  erect  or  build 
any  additional  building  or  make  any  alteration  in 
the  elevation  of  the  same.  What  was  complained 
of  was  some  alteration  in  connection  with  the 
elevation,  and  the  lessee  had  covenanted  not  to 
make  any  alteration  in  that  respect.  To  bring 
the  case  within  the  section  it  is  not  necessary 
that  the  premises  should  be  let  in  express  terms 
for  a  bakehouse;  it  is  sufficient  if  it  clearly 
appears  that  it  was  the  intention  of  the  parties 
that  the  premises  should  be  used  as  a  bakehouse. 
Then,  as  to  the  second  point,  the  expenses  of 
these  alterations  were  not  "outgoings"  within 
the  meaning  of  the  covenant  in  the  lease.  The 
word  "outgoings"  was  dealt  with  by  Farwell,  J. 
in  FoZpy  v.  St.  Leonard1 9  Wharf  Company  (1 L.  G. 
Rep.  305),  and  (at  p.  309)  he  cites  with  approval 
the  passage  from  the  judgment  of  Collins,  M.R. 
in  Foulger  v.  Arding  (ubi  sup,),  where  he  says : 
"  The  word  '  outgoings '  in  its  widest  sense  migbt 
oover  more  than  the  parties  to  such  a  covenant 
oould  possibly  have  contemplated.  But  it  was 
not  suggested  that,  because  it  might  cover  a  wider 
area,  it  oould  not  be  construed  as  covering  an 
obligation  which  the  parties  might  reasonably  be 
supposed  to  have  contemplated."  Applying  that 
here,  it  oould  not  be  supposed  that  the  parties  to 
this  lease  made  in  the  year  1899  could  ever  have 
contemplated  that  the  Legislature  would  in  1901 
impose  this  burden  on  the  premises,  and,  there- 
fore, such  a  condition  of  things  oould  not  reason- 
ably be  supposed  to  have  been  within  the  contem- 
Slation  of  the  parties  when  they  entered  into  this 
saae.  It  is  important  in  this  case  that  the  lease 
was  made  in  1899,  before  this  provision  as  to 
structural  alterations  in  the  present  Act,  and 
after  the  provision  in  sect.  27  of  the  Factory  and 
Workshop  Act  1895,  which  contained  no  clause  as 
to  structural  alterations,  such  as  is  in  the  present 
Act.  Sect  101  draws  a  distinction  between 
alterations  which  are  structural  and  those  which 
are  non-structural,  and  it  is  only  in  respect  of 
structural  alterations  that  the  magistrate   has 


power  to  apportion  expenses ;  and  it  is  submitted 
that  under  sub-sect.  8  the  magistrate  has  a  right, 
if  he  thinks  it  just  and  equitable,  to  disregard 
the  covenant  and  apportion  the  expenses.  The 
case  of  Goldstein  v.  aoUingsworth  (ubi  tup,)  does 
not  conflict  with  this  view,  inasmuch  as  tie  lease 
in  the  case  was  granted  in  1903,  and  therefore 
after  this  Act  of  1901  had  passed,  so  that  it 
well  might  have  been  in  the  contemplation  of  the 
parties  that  this  burden  would  have  been  imposed 
on  the  premises.  In  that  case  the  magistrate 
decided  that  he  oould  not  disregard  the  covenant, 
and  the  only  point  was  whether  the  expenses  came 
within  the  covenant.  Monk  v.  Arnold  (ubi  *up>) 
is  in  the  respondent's  favour.  It  was  decided 
upon  a  section  which  did  not  contain  the  words 
"  regard  being  had  to  the  terms  of  any  contract 
between  the  parties  " ;  and  Lord  Alverstone,  O.J. 
there  said:  "He"  (that  is,  the  County  Court 
judge)  "  is  bound,  I  think,  to  take  into  considera- 
tion the  contract  between  the  parties,  but,  unless 
its  terms  are  such  as  to  make  it  unjust  and 
inequitable  that  he  should  divide  the  amount 
between  them,  I  think  he  has  jurisdiction  to  do 
so  " ;  and  Darling  and  Channel!,  J  J.  agreed  with 
that  view.  The  court  there  held  that,  notwith- 
standing the  covenant,  there  was  jurisdiction  to 
divide  the  expenses,  and  the  judge  did  in  fact 
apportion  them.  So  that  Monk  v.  Arnold  (ubi 
sup.)  is  absolutely  clear  in  favour  of  the  respon- 
dent [Lord  Alverstone,  C.J. — We  all  think 
that  the  real  point  you  have  to  meet  is  to  dis- 
tinguish this  case  from  Goldstein  v.  Hollingsworth 
(ubi  tup.).  The  covenant  did  not  impose  upon 
the  respondent  the  duty  of  paying  these  out- 
goings ;  and  even  if  the  covenant  did  oover  these 
expenses,  sub-sect.  8  expressly  overrides  it,  and 
gives  the  magistrate  power  to  do  what  is  just  and 
equitable.  The  case  is  not  covered  by  Goldstein 
v.  Hollingsworth  (ubi  sup.) ;  it  rather  foils  under 
Monk  v.  Arnold  (ubi  sup.).  Upon  the  principles 
laid  down  by  Farwell,  J.  the  parties  oould  not 
have  intended  that  the  structural  alterations, 
necessary  to  enable  the  premises  to  be  carried  on 
as  a  bakehouse,  should  have  to  be  borne  by  the 
tenant. 

Lailey  in  reply. 

Lord  AiiVflRSTOira,  O.J. — The  real  point  in 
this  case  is  whether  it  can  be  distinguished  from 
the  case  of  Goldstein  v.  Hollingsworth  (ubi  sup.)t 
that  is  to  say,  whether  there  is  a  substantial  dis- 
tinction between  the  two  oases.  It  may  be  that 
grounds  may  be  suggested  for  reviewing  that 
decision ;  but,  at  all  events,  we  are  bound  by  it. 
If  the  present  case  should  go  further,  I  should 
wish  to  refer  to  my  judgment  in  Goldstein  v. 
Hollingsworth  (ubi  sup.),  so  as  to  prevent  any 
mistake  as  to  the  grounds  of  my  judgment  in 
that  case.  It  is  perfectly  true,  as  has  been  pointed 
out  during  the  argument,  that  the  lease  in  that 
case  was  granted  after  the  passing  of  the  Factory 
and  Workshop  Act  1901,  and  after  the  decision 
in  Foulger  v.  Arding  (ubi  sup.)f  but  it  was  not 
upon  that  ground  that  I  held  that  the  lessee's 
covenant  in  that  case  to  pay  all  "  impositions  and 
outgoings,"  included  the  expenses  which  were 
then  in  question.  I  construed  that  covenant  as 
including  expenses  of  this  kind,  because  of  the 
construction  which  the  Court  of  Appeal  put  upon 
a  similar  covenant  in  Foulger  v.  Arding  (ubi  sup.), 
and  without  any  reference  to  the  date  when  the 
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lease  was  granted.     The  question,  therefore,  is 
whether  our  decision  in   Goldstein  v.  Hollings- 
worth  (ubi  sup.)  covers  this  case.    In  this  case 
there  was  the  lease  granted  in  1899  for  a  term  of 
twenty -one  years,  and  I  agree  with  the  contention 
of  counsel  for  the  respondent  that  the  premises 
were  let  as  a  bakehouse,  and  under  conditions  by 
which  the  tenant  was  bound  to  keep  them  up  as 
such,  and  they  are  therefore  prima  facie  premises 
to  which  the  provisions  of  sub- sect.  8  of  sect.  101  of 
the  Act  apply.    Therefore  I  think  that  on  that 
point  the  magistrate  was  quite  right,  and  the 
judgment  of  Far  well,  J.,  which  has  been  referred 
to,  even  if  we  were  bound  by  it,  has  little  to  do 
with  that   part  of    the  case.      In    Goldstein  v. 
Hollingsworth  (ubi  sup.)  the  magistrate  held  that 
the  expenses  came  within  the  words  "  impositions 
and  outgoings,"  and  upon  that  ground  he  held 
that  he  had  no   jurisdiction  to   apportion  the 
expenses.    We  decided  that  the  magistrate  was 
right  in  so    construing   the  covenant,  and    we 
accordingly  affirmed  his  decision.   That  brings  us 
back  to  the  question :    Is  there  a  sufficient  ground 
for   distinguishing   this    case    from    Goldstein's 
case  {ubi  sup.).    In  the  case  now  before  us  the 
magistrate  says  that  he  was  of  opinion  "  that  the 
covenants  did  not  impose  on  the  respondent  the 
obligation  to  pay  the  expenses,  and  that  it  was 
just  and  equitable  to  make  the  order"  for  the 
apportionment.     I    can  only   understand    that 
to  mean  that  the  magistrate  was    of   opinion 
that  the  covenant  in  this  case  did  not  put  the 
burden  of  these  expenses  upon  the  tenant.  Counsel 
for  the  respondent  has  pressed  us  to  say  that  the 
magistrate  s  language  must  be  taken  as  meaning 
that,  even  if  the  covenant  applied  to  and  included 
these  expenses,  it  was  not  in  the  magistrate's 
opinion  just  or  equitable  to  enforce  that  covenant 
with  regard  to  these  particular  expenses.  That  does 
not  seem  to  me  to  be  a  fair  construction  of  his 
meaning ;  but,  even  if  it  were,  it  would  not  help 
the  respondent,  because  I  think  the  magistrate 
would  have  no  jurisdiction  so  to  hold.  I  therefore 
think  that  the  principle  of  Goldstein's  case  (ubi 
sup.)  applies  and  is   oinding  upon  this   court. 
Kennedy,  J.  there  says  that  where  there  is  a 
covenant  by  the  tenant  to  pay  all  outgoings,  the 
question  whether  it  is  just  or  equitable  to  make 
an  apportionment  on  the  landlord  does  not  arise ; 
and  wills,  J.  says  the  same  thing.    Speaking  for 
myself,  I  think  a  strong  argument  in  favour  of 
this  view  is  to  be  found  in  the  fact  that  the  Act 
was  amended  and  the  provision  at  the  end  of  the 
sub- section  added,  that  the  court  may  at  the 
request  of  the  occupier  determine  the  lease.    I 
think,  therefore,  we  are  bound  by  these  two  cases 
to  say  that  in   this   case  the   magistrate  was 
not  authorised  by  this  section  to  disregard  the 
covenants  in  the  lease    so  long    as    the    lease 
existed.     In  my  opinion,  therefore,  the  magis- 
trate was  wrong  in  apportioning  the  expenses 
under  the  sub- section,  and  I  think  that  the  appeal 
must  be  allowed. 

Kennedy,  J. — I  am  of  the  same  opinion. 
Upon  the  question  whether  these  premises  were 
"  let  ft«  a  bakehouse  "  within  the  meaning  of  the 
sub-section,  I  do  not  express  an  opinion,  as 
it  is  unnecessary  to  decide  that  point.  But, 
speaking  for  myself,  it  seems  to  me  that  for  the 
premises  to  be  "let  as  a  bakehouse "  within  sub- 
sect.  8  the  premises  must  be  let  as  a  bakehouse 
in  such  a  way  as  to  prevent  the  tenant  from  using 


the  premises  in  any  other  way  than  as  a  bake- 
house. If  the  premises  were  let  upon  the  terms 
that  the  tenant  not  only  may  use  them  as  a  bake- 
house, but  must  so  use  them,  then,  if  the  district 
council  required  the  making  of  structural  altera- 
tions as  a  condition  of  granting  their  certificate, 
the  tenant  would  be  compelled  either  to  carry  out 
the  structural  alterations  at  his  own  expense,  or 
abandon  the  use  of  the  premises  altogether.  It 
was,  as  I  think,  to  remedy  that  possible  hardship 
to  the  tenant  that  sub- sect.  8  was  introduced. 
Then,  with  regard  to  the  other  question,  I  think 
the  case  is  covered  by  Goldstein  v.  Hollingsworth 
(ubi  sup.).  One  must  give  the  words  of  the 
covenant  their  plain  and  ordinary  meaning,  and 
the  magistrate  has  here  found  a  term  which  I  can. 
only  read  in  one  way — namely,  that  "  outgoings  '* 
did  not  include  these  expenses.  He  says  that  he 
was  of  opinion  "  that  the  covenants  did  not  impose 
on  the  respondent  the  obligation  to  pay  the 
expenses,  and  that  it  was  just  and  equitable  to 
make  the  order  made  by  him."  It  has  been  sug- 
gested that  one  ought  to  read  those  words  a* 
showing  that  the  magistrate  thought  that  these 
expenses  may  have  been  outgoings,  but  that  it 
was  just  and  equitable  to  apportion  them.  I  can- 
not so  read  them.  From  what  the  magistrate  has 
said,  it  is  clear  that  the  ground  on  which  he 
made  this  order  was  that  in  his  opinion  the 
tenant's  covenant  to  pay  all  outgoings  did  not 
include  expenses  of  these  structural  alterations, 
and  in  that  I  think  he  was  wrong. 

Philumobe,  J. — 1  am  of  the  same  opinion. 
I  have  a  difficulty  in  seeing  and  expressing  any 
distinction  between  this  case  and  Goldstein  v. 
Hollingsworth  (ubi  sup.).  I  will  put  my  judgment 
in  the  following  propositions :  First,  I  refrain  from 
expressing  any  doubt  as  to  the  correctness  of  the 
decision  in  Goldstein  v.  Hollingsworth  (ubi  sup.) ; 
it  is,  at  all  events,  binding  on  this  court.  Secondly , 
it  is.  in  my  opinion,  very  undesirable  to  allow  the 
construction  of  such  a  covenant  as  this  to  vary 
with  minute  variations  in  the  language  used. 
This  covenant  has  been  fruitful  of  litigation,  and 
it  seems  to  me  that  the  best  way  to  deal  with  it 
is  to  put  a  broad  construction  upon  it,  and  to 
adhere  to  it.  Thirdly,  I  concur  with  my  brother 
Kennedy  in  reserving  the  question  whether  these 
premises  were  "  let  as  a  bakehouse."  Lastly,  before 
the  magistrate  can  put  in  force  the  provisions  of 
this  sub-section  as  to  equitable  apportionment,  he 
must  find  as  a  fact  not  only  that  the  premises 
have  been  used  as  a  bakehouse — as  he  has  done 
here — but  also  that  they  have  been  let  as  a  bake- 
house, and  he  should  state  that  finding  in  the 
case,  which  he  has  not  done  here. 

Appeal  allowed. 

Solicitor  for  the  appellant,  G.  B.  Crook. 
Solicitors  for  the  respondent,  Young  and  Sons. 
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Wednesday,  July  13, 1904. 
(Before  Phillimorb,  J.) 

Mayor,  Ac,  of  Norwich  v.  Norwich 
Electric  Tramways  Company,  (a) 

Tramway — Construction  of  Act — Maintain  and 
keep  in  good  condition  "junction  "  of  company's 
paving  and  corporation's  surface. 

By  the  Norwich  Electric  Tramways  Act  1897  the 
defendant  company  were  to  maintain  and  keep 
in  aood  condition  "  the  junction  of  the  paving 
laid  and  maintained  by  the  company  with  the 
surface  laid  and  maintained  by  the  corpora- 
tion." 

Held,  that  the  word  "junction"  could  not  only 
mean  the  mere  point  or  place  where  the  two 
surfaces  met,  but  that  the  defendant  company 
had  to  maintain  the  even  contour  of  the  road 
at  the  junction  of  the  two  surfaces. 

Action. 

The  plaintiffs  sought  to  recover  53Z.  13*.  104. 
repairs  to  roadways,  and  claimed  a  declaration  as 
to  their  rights  under  the  Norwich  Electric  Tram- 
ways Act  1897,  8.  57,  sub-s.  5. 

The  material  part  of  sect.  57  was  as  follows : 

If  the  oompany  fail  to  maintain  and  keep  in  good 
condition  to  the  satisfaction  of  the  corporation 
.  .  .  (5)  the  junction  of  the  paving  laid  and  main- 
tained by  the  oompany  with  the  surface  laid  and  main- 
tained by  the  corporation,  the  corporation  may,  if  they 
think  lis,  themselves,  at  any  time  after  seven  days' 
notice  to  the  oompany,  do  the  work  necessary  for  the 
repair  and  maintenance  of  the  road,  and  the  expense 
reasonably  incurred  by  the  corporation  in  so  doing  shall 
be  repaid  to  them  by  the  oompany  with  the  addition  of 
5  per  centum  of  such  expense. 

The  facts  of  the  case,  as  stated  in  the  learned 
judge's  judgment,  which  gave  rise  to  the  action 
were  as  follows : — 

The  defendant  company's  tramways  in  some 
eases  are  laid  in  granite  setts,  or  in  wood  edged 
with  a  line  of  granite  setts,  the  roadway  on  either 
sides  being  of  macadam.  The  life  of  a  granite 
sett  is  about  twenty  years,  but  macadam  under 
ordinary  traffic  will  not  last  more  than  four  years. 
The  evidence  given  at  the  trial  showed  that  the 
effect  of  the  above  was  to  produce,  as  the  macadam 
wore  away,  a  sort  of  descent  or  step  from  the  setts 
on  to  the  macadam.  Then  the  line  of  setts  tended 
to  form  a  guiding  ridge  along  which  the  wheels  of 
vehicles  ran,  forming  a  trough  which  accumulated 
water,  softening  the  macadam  road,  and  further 
increasing  the  depth  of  the  trough  to  2in.  to  2  Jin.  It 
was  also  proved  in  evidence  that  this  defect  in  the 
roadway  could  be  made  good,  if  taken  in  time,  by 
the  picking  up  of  the  old  macadam,  and  putting 
in  of  new  metal  over  a  space  of  about  Sin.  in 
breadth  from  the  setts. 

The  corporation  contended  that  it  was  to  meet 
this  expense  and  trouble  and  to  throw  it  upon  the 
company  that  sub-sect.  5  of  sect.  57  of  the 
Norwich  Electric  Tramways  Act  1897  was 
passed. 

Macmorran,  K.C.  and  E.  E.  Wild  for  the 
plaintiffs. 

F.  Low,  K.C.  and  Henle  for  the  defendants. 

Phillimorb,  J.— In  this  action  the  plaintiff 
corporation  seeks  to  recover  from  the  tramways 
company  a  sum  of  53Z.  13s.  lOd.  and  interest ;  and 

(«)  Reported  by  W.  Di  B.  Hjubbbt,  Esq.,  Barrlstor-at-Law. 


both  parties  seek  a  declaration  as  to  their 
respective  rights  under  sect.  57,  sub-sect.  5,  of 
the  Norwich  Electric  Tramways  Act  1897  (60  & 
61  Vict.  c.  254).  By  the  Tramways  Act  1870  (33 
&  34  Yict  p.  78),  s.  28,  a  tramway  company  has 
to  maintain  and  keep  in  good  condition  and  repair 
to  the  satisfaction  of  the  road  authority :  (1)  So 
much  of  the  road  as  lies  between  the  rails  of  the 
tramway ;  (2)  if  there  are  two  tramways  belonging 
to  the  same  tramway  company  within  4ft.  of  each 
other,  the  portion  of  the  road  between  these  two 
tramways ;  (3)  so  much  of  the  road  as  extends  on 
either  side  18in.  beyond  the  rails  of  the  tram- 
way. By  the  same  section,  if  the  tramway 
company  fails  to  comply,  the  road  authorities  may, 
after  seven  days'  notice,  open  and  break  up  the 
road  and  do  the  necessary  works  at  the  expense 
of  the  tramway  company.  The  Norwich  Act  by 
sect.  2  incorporates  Part  2  of  the  General 
Tramways  Act  except  when  expressly  varied. 
Sect.  28  is  in  Part  2.  The  Norwich  Act  has, 
however,  certain  special  provisions  which  probably 
were  the  results  of  a  Parliamentary  bargain 
between  the  Oity  of  Norwich  and  the  Norwich 
Electric  Tramways  Oompany.  Sect.  53  provides 
that  whenever  the  road  authority,  which  is  for 
this  case  the  corporation,  alters  the  level  of  any 
road  on  which  a  tramway  is  laid,  the  oompany 
shall  at  the  same  time  alter  its  rails  so  that  the 
uppermost  surface  shall  be  on  a  level  with  the 
altered  surface  of  the  road,  and  shall  make 
corresponding  alterations*  to  level  with  regard  to 
the  portion  of  road  between  the  rails  and  to  the 
18in.  space.  Sect  56  imposes  a  penalty  of  52.  a 
day  in  case  the  rails  of  the  tramways  or  the  sub- 
structure are  or  is  out  of  repair  so  as  to  be  a 
danger  or  annoyance  to  ordinary  traffic,  and 
further  provides  that  where  a  street  is  so  narrow 
that  there  is  less  space  than  3ft.  between  the 
footpath  and  the  nearest  tramway  rail  the  com- 
pany shall  pave  and  maintain  the  street  right 
across.  This  -imposition  of  penalty  and  this 
obligation  in  the  case  of  narrow  streets  is  an 
addition  to  the  law  under  the  general  Act. 
Sect.  57  has  provisions  which  are  very  like  those 
contained  in  sect.  28  of  the  general  Act,  and  must, 
I  suppose,  be  taken  to  be  in  substitution  for  those 
contained  in  sect.  28.  I  quote  them:  "If  the 
oompany  fail  to  maintain  and  keep  in  good 
condition  to  the  satisfaction  of  the  corporation : 
(1)  So  much  of  any  road  whereon  any  tramway 
belonging  to  them  is  laid  as  lies  between  the  lines 
of  the  tramway ;  (2)  the  portion  of  the  roadway 
between  the  tramways  where  two  lines  of  tram- 
way are  laid  by  the  oompany  in  any  road ;  (3)  so 
much  of  the  roadway  as  extends  18in.  beyond  the 
rails  of  and  on  each  side  of  any  such  tramway ; 
(4)  the  whole  width  of  the  roadway  where  any 
tramway  shall  have  been  constructed  in  any  street 
so  that  a  less  space  than  3ft.  shall  intervene 
between  the  outside  of  the  footpath  on  either  side 
of  such  street  and  the  nearest  rail  of  such  tram- 
way; (5)  the  junction  of  the  paving  laid  and 
maintained  by  the  company  with  the  surface  laid 
and  maintained  by  the  corporation ;  the  corpora- 
tion may  if  they  think  fit  themselves  at  any  time, 
after  seven  days'  notice  to  the  company,  do  the 
work  necessary  for  the  repair  and  maintenance  of 
the  road,  and  the  expense  reasonably  incurred  by 
the  corporation  in  so  doing  shall  be  repaid 
to  them  by  the  oompany  with  the  addition 
of    5   per   cent,  of    such   expense."     On   this 
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section  I  notice,  first,  that  the   corporation  is 
not    merely  to   be    paid   their  expense,  but  to 
have  interest  on  the  outlay;  secondly, that  this 
section  applies  to  the  whole  surface  of  narrow 
streets,  thus  providing  machinery  for  enforcing 
the    special    obligation    provided    by   sect.    56; 
thirdly,  that,  incidentally  as  it  were  and  without 
the  interposition  of  any*  direct  order  upon  the 
tramway  company  to  repair  the  space  between 
two  tram  way  8  more  than  4ft.  apart,  the  corpora- 
tion is  by  this  section  enabled  to  enforce  such  a 
repair.    These  observations  are  of  assistance  in 
the  construction  of  the  one  sub- section  now  in 
dispute,  which  enables  the  corporation  to  do  the 
work  and  charge  the  company,   if  the  latter  fails 
in  the  opinion  of  the  corporation  "  to  maintain 
and  keep  in  good  condition  the  junction  of  the 
paving  laid  and  maintained  by  the  company  with 
the  surface  laid  and  maintained  by  the  corpora- 
tion."   The  state  of  things  to  which  I  am  asked 
to  apply  this    sub-section   is   as  follows :    The 
tramways  in  some  cases  are  laid  in  streets  paved 
with  wood,  and  as  to  these  streets  no  question 
n rises.    In  other  oases  the  road  is  made  with 
macadam,  the  tram  rails  being  laid   either  in 
granite  setts  or  in  wood  edged  with  a  line  of 
granite  setts.    The  life  of  a  granite  sett  is  about 
twenty  years,  but  macadam  in  roads  where  there 
is  an  ordinary  amount  of  town  traffic  will  not 
last  more  than  four  years,  so  that  at  the  point 
where    granite    meets    macadam   the    latter  is 
wearing  down  five  times  as  fast  as  the  former. 
The  effect  of  this,  according  to  the  evidence,  is 
to  produce  as  the  macadam  gets  older  a  sort  of 
descent  or  step  from  the  setts  on  to  the  macadam. 
Then  the  line  of  setts  tends  to  form  a  "  guiding 
ridge"  along  which  the  wheels  of  vehicles  will 
run,  forming  a  trough  which  tends  to  deepen  and 
which  accumulates  water,  making  the  macadam 
rotten  or  soft  and  further  increasing  the  depth. 
This  depth,  according  to  the  diagrams,  models, 
and  photographs  submitted  to  me,  was,  before  the 
corporation  took  the  work  in  hand,  from  Jin.  to 
2in.,  and  in  the  worst  cases  2£in.    The  existence 
of  this  trough  and  its  depth  were  not  seriously 
disputed  bv  the  company;  bnt  it  was  said  on 
behalf  of  tne  company  that  this  trough  was  not 
found  except  in  oases  where  the  general  surface 
of  the  macadam  was  bad  and  the  whole  macadam 
needed  repair.    This  contention  gave  rise  to  the 
only  dispute  of  fact  in  the  case.  As  to  it  I  think  the 
company  may  ljave  been  in  some  cases  right  at  any 
rate  to  this  extent  that  the  trough  would  not 
have   been   so  deep  had  the  macadam  been  in 
better  repair,  but  I  am  satisfied  that  in  the  greater 
number  of  cases  where  there  was  a  guiding  ridge 
and   an   objectionable    trough   the  rest  of  the 
macadam  was  in  sufficiently  good  repair.     The 
particular  sum  in  dispute,  which  represents  the 
cost  of  the  work  which  the  corporation  has  done 
to  fill  up  these  troughs,  being  small,  and  the 
great  object  being  the  ascertainment  of  the  prin- 
ciple, I  have  not  thought  it  necessary  to  look 
closely  into  the  items.    No  doubt,  if  it  should  be 
ultimately  decided  that  there  is  any  liability  on 
the  company  in  respect  of  these  troughs,  those 
who  represent  the  company  will  in  proper  oases 
meet  a  seven  days'  notice  to  repair  by  a  counter 
contention  that  the  corporation  should  put  the 
whole  macadam  in  good  order.    I  say  ultimately 
because  the  annual  sum  involved  by  the  decision 
of  this  case  is  considerable,  and  the  matter  will 


probably  go  to  appeal.    What  has  to  be   con- 
sidered is  what  is  to  be  done  when  macadam  has 
still  some  years  of  life,  but   it  is  worn  down 
appreciably  below  the  surface  of  the  setts.    The 
city  engineer  says  that  this  may  occur  in  places 
every  three  months,  and  could,  if  taken  in  time, 
be    made    good  by  the  picking  up  of  the  old 
macadam  and  the  putting  in  of  the  new  metal 
I  over  a   space  of   about  3in.  breadth  from  the 
setts.    If  not  taken  in  time  it  may  require  action 
over  as  much,  I  think,  as  14in.  breadth.    The 
corporation  says  that  it  was  to  meet  this  known 
expense  and  trouble,  and  to  throw  it  upon  the 
shoulders  of  the  company,  that  sub-  sect.  5  was 
agreed  to  and  passed.    The  company  says  that  it 
would  be  absurd  to  expect  it  to  trespass  upon  or 
interfere  with  that  part  of  the  road   which  is 
maintained  bv  the  corporation.    The  sub-section 
is  certainly  difficult  to  construe.    What  is  meant 
by  the  word  "  junction  *  P     The  company  says 
"junction"  means  the  point  or  place  where  the 
two  surfaces  meet,  and  gives  as  an  example  of 
maintaining  the  junction  that,  if  there  were  a  crack 
in  the  earth's  surface  separating  the  setts  from 
the  macadam,  the  company  would  have  to  bridge 
it  over.    The  corporation  replies  that  much  more 
than  this  is  meant,  and  that  you  cannot  main- 
tain a  point  or  place  in  good  condition,  and  that 
the  junction  must  be  something  material.    I  have 
a  further  difficulty,  that  what  is  to  be  maintained 
is  not  the  junction  of  two  surfaces,  but  the  junc- 
tion of  a  paving  which  is  a  solid  with  a  surface. 
Again,  what  surface  can  be  described  as    laid 
and  maintained  by  the  corporation  P    No  doubt 
the  corporation  has  in  the  first   instance  laid 
the   surface  of  the  road  before    the    tramway 
came  there.    When  the  tramway  company  breaks 
np  it  must  make  good  for  the  corporation,  under 
sect.  27  of  the  Tramways  Act,  and  the  surface  so 
made  good  may  be  said  to  be  the  surface  laid  by 
the  corporation.    No  doubt  also  if  the  corporation 
changes  the  level  of  the  road,  as  contemplated  by 
sect.  56    of   the  Norwich  Act,  when   it  relays 
the  macadam  in  the  course  of  repair,  it  "  lays  a 
surface."    But  what  surface  does  it "  maintain  P  " 
The  tramway  company,  as  I  understand,  contends 
that  these  words  import  a  condition,  and  that  the 
sub-section,  taking  it  at  its  worst  for  the  company, 
means  that  if  the  corporation  maintain  the  surface 
of  the  macadam  to  tne  level  at  which  it  was  laid, 
then,  and  then  only,  can  it  require  the  tramway 
company  to  keep  the  two  surfaces  even  at  the 
same  height  at  the  junction.    But  this  contention 
would  almost   rob  the  sub-section  of  practical 
effect.    It  wonld  only  leave  cases  where  tne  whole 
structure  of  the  tramway  had  sunk  or  risen,  or 
possibly,  in  the  case  of  a  wooden  structure,  had 
shrunk,  or  where  there  was  a  fissure,  as  I  have 
already  said,  in  the  earth.  Except  this  last,  rather 
a  fanciful  case,  these  cases  would  be  all  cases  of 
bad  repair,  and  would  be  covered  by  the  other 
sub-section.     The  only  other  case  to  which  it 
might  apply  was  suggested  by  Mr.  Banister,  the 
engineer  and  manager  of  the  tramway  company. 
He  thought  that  the  macadam  might  sink,  and 
that  it  might  be  proper  then  to  round  off  the 
edges  of  the  setts,  so  as  to  preserve  a  nearly 
uniform  contour.      But  this   suggestion,   which 
should  not  be  pressed  against  his  company,  gives 
up  the  point.    It  only  alters  the  mode  in  which 
the  tramway  company  should  perform  that  duty 
which  the  corporation  insists  upon.    In  fact  I 


MAtitSTttAfES'   CASUS. 


83 


KB.  Div.] 


Fitch  v.  Bermondsey  Guardians. 


[K.B.  Div. 


suppose  it   would  be   more   expensive  for   the 
tramway  oompany  to  plane  away  the  edges  of 
these  setts  than  it  would  be  for  it  to  fill  up  the 
trough  with  macadam.    I  must  if  possible  give  a 
meaning  to  this  sub-section,  and  upon  the  whole, 
taking  into  account  the  fact  that  there  had  been 
much  experience  of  tramways  before  1897,  when 
this  Act  was  passed,  and  that  it  was   known 
that  macadam  wore  away  more  quickly  than  setts 
and  was  thus  liable  to  create  a  guiding  ridge,  I 
think  it  was  the  intention  to  throw  upon  the  tram- 
way oompany,  as  a  condition  of  the  privilege  which 
it  was  seeking,  the  duty  to  maintain  an  even  con- 
tour of  the  road  by  a  proper  junction  of  the  two 
surfaces.    In  order  that  this  duty  may  arise,  the 
macadam  must  be  in  such  a  state  that  it  can  be 
said  to  have  a  surface  and  not  several,  or  to  put 
it  in  other  language,  the  corporation  must  main- 
tain the  surface  which  it  has  laid,  though  it  may 
maintain  it  at  a  lower  level.     I  therefore  give 
judgment  for  the  plaintiffs  for  53Z.  13*.  10<J.  and 
5  per  cent.      With    regard    to    the    proposed 
declaration,   I    asked   that  each    party    should 
suggest  in  writing  the  form  which  it  should  take, 
and  these  forms  have  since  been  sent  to  me.    That 
proposed  on  behalf    of    the    corporation  is  as 
follows :  "  A  declaration  that  the  obligation  of  the 
company  under  sect.  57  (5)  of  the  Norwich  Electric 
Tramways  Act  1897  to  maintain  and  keep  in  good 
condition  the  junction  therein  mentioned  extends 
to  cases  where,  by  reason  of  the  presence  of  tram- 
ways in  a  road,  the  traffic  in  such  road  has  caused 
the  surface  laid  and  maintained  by  the  corporation 
to  become  worn  down  below  the  level  of  the  paving 
laid  and  maintained  by  the  company,  and  involves 
the  maintenance  by  the  oompany  of  a  uniform 
level  of  such  surface  and  paving,  whether  that  is 
to  be  effected  by  the  raising   of    the    surface 
immediately    adjoining    such    paving    or     the 
lowering  of  the  paving  itself."    The  defendants 
pray  for  a  declaration  "  That  the  true  meaning  of 
the  word  '  junction '  as  set  forth  in  sect.  57  (5)  of 
the  Norwich  Electric  Tramways  Act  1897  is  the 
line  of  contact  formed  by  the  abutment  of  a 
vertical  plane  (that  is  to  say,  the  outer  surface  of 
the  paving  laid  and  maintained  by  the  oompany) 
upon  a  horizontal  plane  (that  is  to  say,  the  surface 
laid  and  maintained  by  the  corporation),  and  that 
the  right  of  the  plaintiffs  to  do  and  charge  for 
work  under  the  said  sub-section  does  not  arise 
until  and  unless  the  level  of  the  paving  laid  and 
maintained  by   the  company  at  its  points    of 
junction  with  the  surfaces  laid  and  maintained  by 
the  corporation  varies  from  the  level  at  which 
such  paving  was  originally  laid."    This  last  para- 
graph   aptly    expresses   the    intention    of    the 
oompany,  which  I  have  rejected.     As  to  the  form 
proposed  by  the  corporation,  1  observe  that  it 
somewhat  narrows  their  claim,  for  it  proposes  that 
the  duty  shall  only   arise  where  by  reason  of 
the  presence  of  the  tramway  the  traffic  has  caused 
the  surface  of  the  roadway  to  become  worn  down 
below  the  level  of  the  tramway  structure.    In 
other  words,  the  duty  will  not  arise  as  soon  as  the 
step  is  formed,  but  only  when  the  guiding  ridge 
has  made  a  trough.    To  as  much  as  this  they  are 
fully  entitled  in  my  opinion.    But  I  do  not  agree 
that  the  obligation  of  the  company  involves  the 
maintenance    by  the   company  of  "  a    uniform 
level."    Nor  was  this  asked  for.    It  would  mean 
lowering  of  the  whole  tramway  structure  or  the 
raising  of  all  the  macadam  at  onco.    What  was 
Mao.  Cab.— Yol.  XXII. 


desired  was  an  unbroken  contour,  a  smoothing  or 
bevelling  off  for  perhaps  three  inches,  perhaps 
more,  so  that  there  should  be  no  sharp  descent. 
Upon  the  whole  I  think  the  words  "  uniform  and 
unbroken  contour  "  should  be  substituted  for  the 
words  "  uniform  level,"  and  with  this  alteration  I 
accept  the  form  proposed  by  the  corporation  and 
I  declare  accordingly.  The  plaintiffs  should  have 
the  costs  of  the  action. 

Judgment  for  the  plaintiffs. 

Solicitors :  Sharpe,  Parker,  and  Co.,  for  Miller, 
Norwich;  Crowders,  Vizard,  and  Oldham,  for 
Mills  and  Reeve,  Norwich. 


Wednesday,  July  13,  1904. 

(Before  Lord  Alvebstone,  0. J.,  Kennedy,  and 

Phillimobe,  JJ.) 

Fitch  v.  Bebmondsey  Guardians,  (a) 

Lunacy  —  Asylum  —  Expenses  of  maintenance  of 
lunatics — Pauper  lunatics  settled  in  parish  out- 
side county  or  borough  to  which  the  asylum 
belongs — Limit  of  charge  for  maintenance — 
Lunacy  Act  1890  (53  &  54  Vict.  c.  5),  s.  283,  sub- 
ss.  1,  3. 

Sub-sect.  1  of  sect.  283  of  the  Lunacy  Act  1890 
requires  every  visiting  committee  to  fix  '*  a  weekly 
sum,  not  exceeding  14s.,  for  the  expenses  of  main* 
tenance  and  other  expenses  of  each  pauper  lunatic 
in  the  asylum,"  and  sub-sect.  3  gives  them  power 
to  fix*1  a  greater  weekly  sum  not  exceeding  14*." 
in  respect  of  pauper  lunatics  "  other  than  those 
sent  from  or  settled  in  a  parish  or  place  within 
the  county  or  borough  to  which  the  asylum 
belongs." 

Held,  that  the  committee  have  no  power  under 
sub- sect.  3  to  fix  a  greater  weekly  sum  than  14s. 
for  the  expenses  of  maintenance  of  out-county 
pauper  lunatics  in  the  asylum ;  but  that  the  sub- 
section merely  gives  them  power  to  make  a 
differential  charge  between  out  lunatics  and  home 
lunatics,  and,  while  charging  less  than  the  14s. 
in  respect  of  home  lunatics,  to  charge  a  greater 
sum,  up  to  the  limit  of  14a.,  in  respect  of  out 
lunatics. 

Appeal  from  the  City  of  London  Court. 

The  action  was  brought  by  the  visiting  com- 
mittee of  the  City  of  London  Lunatic  Asylum, 
in  the  name  of  their  clerk,  Mr.  Charles  Fitch,  to 
recover  a  sum  of  1 11.  5s.  from  the  guardians  of 
the  poor  of  the  parish  of  Bermondsey,  for  the 
lodging  and  maintenance  in  the  asylum  from  the 
30th  Dec.  1903  to  the  30th  March  1904  of  a  pauper 
lunatic  whose  legal  settlement  was  in  the  parish 
of  Bermondsey. 

By  a  resolution  of  the  1st  Aug.  1901,  under 
sect.  283,  sub-sect.  1  of  the  Lunacy  Act  1890,  the 
visiting  committee  of  the  asylum  fixed  the  weekly 
sum  or  charge  for  the  expenses  of  maintenance 
and  other  expenses  of  each  pauper  lunatic  in  the 
asylum  chargeable  to  the  union  of  the  city  of 
London  at  12*.  3d.,  increasing  the  rate  from 
lis.  Id.,  at  which  it  then  stood. 

By  a  resolution  of  the  4th  Feb.  1904,  under  sub- 
sect.  3  of  sect.  283,  the  committee  increased  the 
weekly  charge  for  the  maintenance  and  expenses 
in  the  asylum  of  pauper  lunatics  chargeable  to 
unions  outside  the  City  from  14a.  to  21s.,  and 

<a)  Reported  by  W.  W.  ORB,  Eaq.,  Bftrrlater-ftt-Lftw 
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notice  of  that  resolution  was  thereupon  given  to 
the  defendants. 

The  sum  now  sued  for  represented  forty-five 
days'  lodging  and  maintenance  of  the  lunatic  at 
2*.  per  day  (that  is,  at  the  rate  of  14s.  a  week) 
from  the  1st  Jan.  1904  to  the  15th  Feb.,  and  forty- 
five  days  at  3*.  per  day  (that  1b,  at  the  rate  of  21s. 
a  week)  from  the  15th  Feb.  to  the  30th  March. 

The  defendants  paid  into  court  the  sum  of  91., 
being  2s.  a  day  or  148.  a  week  for  the  whole  period 
of  ninety  days,  and  the  action  proceeded  in  respect 
of  the  balance.  The  County  Court  judge  gave 
judgment  for  the  defendants,  with  leave  to  the 
plaintiff  to  appeal. 

The  plaintiff  appealed. 

The  Lunacy  Act  1890  (53  &  54  Vict.  c.  5) 
provides : 

Seot.  283  (1).  Every  visiting  committee  shall  fix  a 
weekly  sum,  not  exceeding1  fourteen  shillings,  for  the 
expenses  of  maintenance  and  other  expenses  of  each 
paaper  lunatic  in  the  asylum,  and  of  suoh  amount  that 
the  total  of  such  weekly  sums  shall  be  sufficient  to 
defray  suoh  expenses  and  also  the  salaries  of  the  officers 
and  attendants  of  the  asylum,  and  such  weekly  sum 
may  from  time  to  time  be  altered.  (2)  If  fourteen 
shillings  a  week  is  found  insufficient  for  the  purposes 
aforesaid,  the  local  authority  to  whom  the  asylum 
belongs  may  by  order  direct  suoh  addition  to  be  made 
to  the  weekly  sum  as  to  the  local  authority  seems  neces- 
sary, and  every  suoh  order  shall  be  signed  by  the  clerk 
of  the  local  authority,  and  forthwith  published  in  a  local 
newspaper.  (8).  A  committee  may  fix  a  greater  weekly 
sum,  not  exceeding  fourteen  shillings,  to  be  charged  in 
respect  of  pauper  lunatios  other  than  those  dent  from 
or  settled  in  a  parish  or  place  within  the  county  or 
borough  to  whioh  the  asylum  belongs.  (4).  Any  excess 
created  by  the  payment  of  suoh  greater  weekly  sum 
may,  if  the  visiting  committee  think  fit,  be  paid  over  to 
a  building  and  repair  fund,  to  be  applied  by  the  com- 
mittee  to  the  altering,  repairing,  or  improving  the 
asylum,  and  the  committee  shall  annually  submit  to  the 
local  authority  a  detailed  statement  of  the  manner  in 
whioh  suoh  fund  has  been  expended. 

The  corresponding  section  in  the  Lunatic 
Asylums  Act  1853  (16  &  17  Vict.  c.  97)— repealed 
by  the  Act  of  1890 — was  sect.  54,  which  provided 
as  follows : 

Every  committee  of  visitors  shall  fix  a  weekly  sum  to 
be  charged  for  the  lodging,  maintenance,  medicine, 
clothing,  and  care  of  each  pauper  lunatic  confined  in 
suoh  asylum,  of  suoh  amount  that  the  same  may  be 
sufficient  to  defray  the  whole  expense  of  the  lodging, 
maintenance,  care,  medicine,  and  clothing,  and  other 
expenses  requisite  for  each  pauper  lunatic,  and  that  the 
total  amount  of  such  weekly  sums,  after  defraying  buch 
expenses,  may  also  be  sufficient  to  pay  the  salaries  of 
the  officers  and  attendants,  and  such  oommittee  may 
from  time  to  time  alter  the  amount  of  suoh  weekly  sum 
as  occasion  may  require ;  provided  always,  that  any  such 
oommittee  may,  if  they  think  fit,  fix  a  greater  weekly 
Bum  to  be  charged  as  aforesaid  in  respect  of  pauper 
lunatios  other  than  those  sent  to  such  asylum  from  or 
settled  in  some  parish  or  plaoe  situate  in  any  county  or 
borough  to  which  suoh  asylum  belongs  ;  provided  also, 
that  suoh  sum  shall  in  no  case  exoeed  the  rate  of  fourteen 
shillings  per  week  ;  but  if  the  aforesaid  rate  of  fourteen 
shillings  be  found  insufficient  for  the  purposes  aforesaid, 
it  shall  be  lawful  for  the  major  part  of  the  justices  of 
the  county  or  borough,  or  of  each  oounty  or  borough  to 
which  such  asylum  may  belong,  present  at  any  general 
or  quarter  sessions  for  suoh  oounty,  or  at  a  special 
meeting  of  the  justices  of  such  borough,  or  each  suoh 
oounty  or  borough  respectively,  to  make  such  addition 
to  suoh  rate  as  to  them  respectively  shall  seem  fit  and  » 


necessary,  and  to  make  an  order  or  orders  accordingly, 
whioh  order  or  orders  shall  be  signed  by  the  clerk  of  the 
peace  for  the  oounty,  or  clerk  to  the  justioes  for  the 
borough,  and  forthwith  published  in  some  newspaper 
commonly  circulated  within  such  oounty  or  borough. 

DanchwerU,  K.C.  (A.  NeiUon  with  him)  for  the 
plaintiff. — The  sole  question  is  whether,  upon  the 
construction  of  seot.  283  of  the  Lunacy  Act  1890, 
a  county  which  owns  a  lunatic  asylum  can  charge 
more  than  14*.  a  week  in  respect  of  out  pauper 
lunatics ;  that  is,  for  pauper  lunatics  brought  in 
from  other  counties.    The  Bcheme  of  the  section 
is  that  pauper  lunatics  are  maintained  in  the 
asylum,   and  if    they  have   a   settlement  in  a 
union  in  the  county  where  the  asylum  is,  then  a 
certain  amount  can  be  claimed  from  that  union ; 
but  if  the  pauper  is  settled  in  an  out  union,  then 
the  question  is  what  sum  can  be  charged.    The 
Lunacy  Act  of  1890  is  a  consolidation  Act,  and  it  is 
therefore  of  advantage  to  look  at  the  previous 
Act,  which  is  the  Lunatic  Asylums  Act  of  1853 
(16  &  17  Vict.  c.  97).     Sect  54  of  that  Act  deals 
with  the  point,  and  under  that  section  the  visiting 
oommittee  may  fix  a  weekly  sum  to  whioh  there 
is  no  limit  for  lunatios  within  the  county,  and 
then  they  can  also  fix  "  a  greater  weekly  sum  " 
for  lunatics    that   come   in   from   outside   the 
county,  provided  that  "  such  sum  " — that  is,  suoh 
greater  sum — "  shall  in  no  case  exceed  14a."    The 
corresponding  provision  in  the  Act  of  1890  is 
sect.  283,  which  has  introduced  this  alteration, 
that  the  weekly  sum  that  can  be  charged  to  any 
oounty  paupers  is   limited  to  14s.  under  sub- 
sect.  1.  and  that  applies  to  both  classes  of  paupers. 
Then  if  that  sum  is  found  to  be  insufficient,  sab- 
sect.  2  gives,  not  to  the  visiting  committee,  but  to 
the  local    authority    to    which    the    oommittee 
belongs,  power  to  order  a  larger  sum  than  14*. ;  so 
that    in    certain    circumstances   for    in-county 
patients  mom  than  14s.  can  be  charged,  provided 
the  local  authority  so  order.    Then  comes  sub- 
sect.  3,  and  under  that  it  is  contended  for  the 
defendants  that  in  no  case  can  more  than  14s.  be 
charged  for  an  out-patient.    That  cannot  be  the 
construction  of   the  sub-section.     It   allows    a 
difference  between  the  two  charges  of  14s.,  so 
that,  supposing  they  are  charging  12s.  a  week  for 
in-patients,  then  they  would  be  entitled  to  charge 
up  to  26s.  for  out-patients.    That  certainly  was 
the  case  under  the  Act  of  1853,  where  the  14*.  was 
the  limit  of  the  greater  weekly  sum,  and  not  the 
limit  of  both  sums  combined.    Sub-sect.  3    of 
sect.  283  says   that  the  committee  may  fix  "  a 
greater  weekly  sum,  not  exceeding  14s./'  in  respect 
of  out-patients ;  that  means  that  the  excess  of  the 
amount  fixed  for  the  out-patients  over  the  amount 
fixed  for  the  home    patients  shall  not   exceed 
14*.    The  greater  weekly  sum  there  means  an 
additional  weekly  sum  not  exceeding  14s.,  and  it 
cannot  mean  that  the  total  sum  is  not  to  exceed  14s. 
Sect.  54  of  the  Act  of  1853  included  "  lodging," 
as  well  as  the  maintenance  of  the  lunatic  in  the 
asylum;  sub-sect.  1  of  sect.  283  of  the  Act  of 
1890  omits  the  "  lodging,"  that  is  to  say,  it  does 
not  provide  for  the  lodging  of  the  lunatic,  which 
means  the  expenses  of    the  buildings  and  the 
maintenance  of   the    same,    as  the  sub-section 
merely  provides  that  maximum  of  14s.  "  for  the 
expenses  of  maintenance  and  other  expenses"; 
and  the  14s.  in  sub-sect.  2  is  "  for  the  purposes 
aforesaid,"  whioh  are  "  maintenance  and  other 
expenses."    The  expenses  of  the  lodging  of  the 


MAGISTRATES1   OASES. 


85 


KB.  Div.] 


Fitch  v.  Bermondsby  Guardians. 


[KB.  Div. 


lunatic,  that  is,  of  the  buildings  and  their  main- 
tenance, are  dealt  with  in  other  ways :  (sects.  238, 
239,  241,  254,  266,  273).  Under  those  sections, 
which  come  under  Part  9,  dealing  with  county 
and  borough  asylums  and  the  obligation  to  pro- 
Tide  asylums,  the  whole  of  the  accommodation 
of  the  buildings  is  to  be  provided  by  the  local 
authority.  Then  Part  10,  beginning  with  sect.  283, 
deals  with  a  different  subject- matter,  the  expenses 
of  pauper  lunatics  in  the  asylum,  once  the  asylum 
has  been  provided,  the  providing  of  the  asylum 
corresponding  to  the  "lodging"  in  the  Act  of 
1853.  Under  sub-sects.  1  and  2  of  sect.  283  there 
is  no  means  of  making  the  out- lunatics  contribute 
anything  to  the  building  fund,  that  is,  for  lodging ; 
that  is  done  by  sub-sects.  3  and  4,  and  any  excess 
created  by  the  payment  of  the  greater  weekly 
sum  under  sub- sect.  3  may  under  sect.  4  be  paid 
over  to  "  a  building  and  repair  fund."  By  reacting 
**  the  greater  weekly  sum,  not  exceeding  14s."  in 
sub- sect.  3  in  respect  of  out-patients,  as  meaning 
an  additional  weeicly  sum  not  exceeding  14s.,  the 
whole  section  becomes  consistent ;  if  read  other- 
great  inconsistencies  would  follow. 


B.  Cunningham  Glen,  for  the  defendants,  was 
not  called  upon. 

Lord  Alverstonb,  G.J. — The  point  raised  by 
the  appellant' 8  counsel  is  certainly  one  of  great 
ingenuity,  but  the  section  in  question  here — 
sect.  283— seems  to  me  not  to  admit  of  the  con- 
struction which  counsel  has  put  upon  it  1  was 
very  much  impressed  with  the  suggestion  that 
this  Lunacy  Act  of  1890  was  a  consolidation  Act, 
which  I  think  it  is,  and  that  the  old  Act  of  1853 
allowed  extra  payment.  1  think  that  if  it  had 
been  possible  to  put  the  construction  contended 
for  upon  the  words  in  question,  we  ought  to  have 
striven  to  do  so,  but  looking  at  the  words  in 
sect.  54  of  the  Act  of  1853,  where  the  words  are 
M  a  weekly  sum  to  be  charged  for  the  lodging, 
maintenance,  medicine,  clothing,  and  care  of 
each  pauper  lunatic  confined  in  such  asylum," 
and  "  a  greater  weekly  sum  "  in  respect  of  out- 
Innatics,  and,  looking  at  the  words  "a  greater 
weekly  sum "  in  sub-sect.  3  of  sect.  283  of  the 
present  Act,  I  am  quite  satisfied  that  in  the 
earlier  Act  the  "  greater  weekly  sum "  was 
not  an  additional  sum,  but  was  the  total  sum  to 
be  charged.  That,  however,  is  not  conclusive, 
because,  as  counsel  has  pointed  out,  even  if  he 
could  not  rely  upon  sect.  54  of  the  earlier  Act, 
tbe  language  of  sect  283  of  the  Act  of  1890 
may  have  altered  the  law.  In  sect.  283,  in  my 
opinion,  the  language  is  too  strong  to  admit  of 
tne  appellant's  contention.  The  first  sub- section 
says:  ''Every  visiting  committee  shall  fix  a 
weekly  sum,  not  exceeding  fourteen  shillings,  for 
the  expenses  of  maintenance  and  other  expenses  of 
each  pauper  lunatic  in  the  asylum."  Counsel 
baa  argued  that  the  present  Act  has  dropped  out 
the  word  "lodging  because  there  are  expres- 
sions and  sections  in  the  Act  showing  that  the 
provision  of  houses  or  asylums  is  to  be  dealt  with 
and  defrayed  and  met  in  a  different  way.  That 
may  possibly  afford  some  ground  for  thinking 
that  that  is  the  reason  why  the  words  have  been 
changed.  I  do  not  myself  think  that  that  was 
the  intention.  I  think  tne  intention  was  to  intro- 
duce the  words  "  maintenance  and  other 
expenses "  as  a  compendious  mode  of  describing 
the  words  used  in   the  earlier  Act,  "lodging, 


maintenance,  care,  medicine  and  clothing,  and 
other  expenses/'  We  have  then  to  deal  with  sub- 
sect.  2.  That  sub- section  says :  "  If  fourteen 
shillings  a  week  is  found  insufficient  for  the  pur- 
poses aforesaid,  the  local  authority  to  whom  the 
asylum  belongs  may  by  order  "  increase  it  and 
under  that  clause  the  amount  might  be  increased 
to  whatever  figure  the  local  authority  think  right. 
Then,  coming  to  sub-sect.  3,  my  view  of  that  sub- 
section is  this :  It  gives  a  power  to  the  committee, 
not  to  increase  the  14s.,  but  in  some  cases  to  fix 
a  greater  weekly  sum  not  exceeding  14s.  Does 
that  refer  to  the  expenses  of  maintenance  and 
other  expenses  of  the  pauper  lunatics,  or  does  it 
refer  to  an  additional  charge  to  be  made  in 
respect  of  lunatics  from  the  out  counties,  because 
they  are  going  into  the  asylum  of  another  county. 
It  would  have  been  perfectly  competent  for  the 
Legislature  to  have  said  that  the  committee 
might  charge  in  respect  of  lunatics  from  other 
,  places  not  exceeding  any  sum  they  thought  right 
to  provide ;  but  it  seems  to  me  that  the  language 
"a  committee  may  fix  a  greater  weekly  sum," 
refers  to  the  same  weekly  sum  as  is  referred  to  in 
sub-sect.  1,  and  that  it  would  not  be  in  accord- 
ance with  the  proper  construction  of  the  language 
to  treat  that  as  being  an  additional  weekly 
sum,  and  if  it  speaks  to  the  total  sum 
then  the  maximum  ought  to  be  26*.  and 
not  14s.  I  think  sub- sect.  3  was  intended 
to  meet  the  case  which  is  dealt  with  in  the 
earlier  sub- section — namely,  that  although  the 
oommitee  do  not  charge  up  to  the  maximum  in 
the  case  of  their  own  lunatics,  they  may  charge 
more  for  the  out  lunatics  than  for  their  own 
lunatics  in  respect  of  maintenance  and  other 
expenses,  but  bo  as  not  to  go  above  14s.  In  my 
view,  the  language  of  the  section  is  too  strong 
to  admit  of  the  argument  which  counsel  has 
pressed  upon  us.  Then  with  regard  to  the  argu- 
ment upon  the  words  in  sub-sect.  4  that  any 
excess  created  by  the  payment  of  such  greater 
weekly  sum  may  be  devoted,  if  the  committee 
think  fit,  to  special  funds,  I  do  not  think  that  the 
words  advance  the  appellant's  argument  one  way 
or  the  other.  If  the  committee  do  not  wish  to 
charge  more  for  the  out  lunatic  than  for  the 
home  lunatic,  within  the  limit  of  14s.,  then  there 
will  be  no  such  excess ;  if  they  do  think  right  to 
make  a  differential  rate  and  there  is  such  an 
excess,  then  the  sub-section  gives  them  the  power 
to  apply  it  for  a  special  purpose.  That  does  not 
seem  to  me  to  enable  us  to  put  a  different  con- 
struction on  the  words  of  sub- sect.  3  than  I  have 
indicated.  I  have  come  to  the  conclusion  that 
sub-sect.  3  was  only  intended  to  enable  the  com- 
mittee to  differentiate  in  respect  of  the  out 
lunatic  as  compared  with  the  home  lunatic  within 
the  maximum  of  14s.,  and  was  not  intended  as  an 
entirely  new  clause  enabling  the  committee  to 
make  a  quite  new  and  separate  and  different 
charge  in  respect  of  the  out  lunatic,  based 
upon  the  idea  or  having  regard  to  the  fact  that 
he  was  coming  into  their  county  from  another 
county.  I  therefore  come  to  the  conclusion 
that,  apart  from  the  order  which  may  be  made 
under  sub- sect.  2,  no  higher  charge  than  14s. 
can  be  made.  The  appeal  therefore  must  be 
dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion.  I 
do  not  say,  especially  after  the  careful  argument 
we  have  had,  that  the  matter  is  free  from  diffi- 
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oulty,  bat  in  my  opinion,  if  the  section  is  read  in 
its  simple  and  natural  meaning,  there  is  no  great 
difficulty  about  it.  The  first  sub- section  provides 
that  the  committee  are  to  fix  a  weekly  sum,  not 
exceeding  148.,  for  the  expenses  of  maintenance 
and  other  expenses  of  each  pauper  lunatic  in  the 
asylum  ;  and  it  provides  that  that  sum  when  fixed 
is  not  fixed  unalterably ;  it  is  a  weekly  sum  which 
may  from  time  to  time  be  altered.  The  maximum 
being  in  that  clause  14a.,  it  was  considered  that 
there  might  be  a  case  in  which  the  14e.f  the  maxi- 
mum, would  be  shown  to  be  insufficient  in  spite, 
I  presume,  of  proper  economy;  and  thereupon 
the  local  authority  to  whom  the  asylum  belongs 
may,  under  sub-sect.  2,  increase  the  148.  a  week 
if  that  sum  be  found  insufficient  for  the  purposes 
described  in  the  first  sub- section,  namely,  "  the 
expenses  of  maintenance  and  other  expenses  of 
each  pauper  lunatic  in  the  asylum."  Then  comes 
sub- sect.  3,  which  to  my  mind  obviously  must 
refer  to  the  greater  weekly  sum,  meaning  the 
sum  which  is  still  to  be  fixed,  as  the  very  first 
two  words  of  that  sub- section  describe  it,  by  the 
committee.  The  committee  could  only  go  to  14*., 
but  supposing  that  they  have  to  deal  with  pauper 
lunatics  who  are  not  pauper  lunatics  who  come 
from  or  are  "  settled  in  a  parish  or  place  within 
the  county  or  borough  to  which  the  asylum 
belongs,"  even  if  they  have  fixed,  say,  12*.  gener- 
ally, they  may.  if  they  please,  charge  a  sum  not 
exceeding  the  total  148. ;  in  other  words,  they  may 
differentiate  between  the  case  of  the  home  pauper 
lunatic  whose  charge  they  naturally  have  owing 
to  locality,  and  the  case  of  pauper  lunatics  who 
come  to  them  from  a  place  outside  their  own 
area.  Then  it  might  be  said,  assuming  for  the 
moment  that  the  committee  have  this  differential 
treatment,  what  are  they  going  to  do  if  they  do 
not  want  the  difference  or  excess  P  Must  the 
difference  be  applied  to  purposes  of  everyday 
life,  or  may  they  apply  the  money  to  purposes 
which  are  building  and  repair  P  In  order  to  meet 
that  point  we  have  sub-sect.  4,  which  says  that 
"any  excess  created  by  the  payment  of  such 
greater  weekly  sum  may" — not  must — "if  the 
visiting  committee  think  fit,  be  paid  over  to  a 
building  and  repair  fund,  to  be  applied  by  the 
committee  to  the  altering,  repairing,  or  improving 
the  asylum."  Possibly  it  might  be  said  that 
although  this  differential  charge,  being  found 
unnecessary  for  the  mere  purpose  of  maintenance, 
was  a  charge  which  ought  not  to  be  made,  yet  the 
fourth  sub- section  justified  the  application  of  that 
difference  to  something  which  made  it  reasonable 
and  necessary  to  have  that  difference,  namely,  for 
the  purpose  of  altering  and  improving  the  asylum, 
which  it  is  not  unreasonable  to  suppose  should  be 
to  some  extent  provided  for  by  the  extra  payment 
made  in  respect  of.  paupers  coming  within  the 
union  from  places  outside.  I  think  the  whole 
four  sub-  sections  of  sect.  283  are  one,  and  must 
be  read  as  such. 

Phillimoeb,  J. — I  am  of  the  same  opinion. 
This  Act  of  1890  is  a  consolidation  Act,  and  sec- 
tions have  been  collected  in  it  from  various  other 
Acts.  Sub- sec.  4  reproduces  sect.  6  of  the  Lunacy 
Acts  Amendment  Act  1862  (25  &  26  Vict.  c.  111). 
The  scheme  of  this  section  seems  to  me  to  be  this  : 
the  Legislature  has  assumed  that  pauper  lunatics 
can  as  a  rule  be  maintained — using  the  word  "  main- 
tained" quite  generally — for  something  not  exceed- 
ing 14$.  a  week,  and  it  says  to  the  managers  of  an 


asylum  that  if  by  economy  and  good  management, 
or  from  the  fact  that  provisions  or  servants  are 
cheaper  in  their  district,  they  can  maintain  their 
lunatics  for  12s.  a  week,  they  may  charge  the  out 
union  for  out  lunatics  up  to  148.  a  week,  and  may, 
if  they  like,  pay  the  difference  between  the  129. 
and  the  148.  into  a  fund  for  repairing  and  improv- 
ing their  building,  but  that  if  lor  any  reason  what- 
ever they  cannot  keep  their  expenditure  down 
under  14*.  then  they  shall  not  make  a  greater 
charge  upon  the  out  patients  than  they  do  upon 
the  in  patients.  Then  comes  in  sub- sect.  2,  which 
says  that  in  an  extreme  case  where  the  148.  will 
not  be  sufficient,  the  local  authority  may  raise  the 
standard  for  both  out  and  in  patients  to  any  sum 
which  they  find  necessary,  and  when  such  is  the 
case  it  is  not  considered  right — 148.  being  the 
maximum — that  the  foreign  unions  should  pay 
more  for  the  out  patients  than  the  actual  charge 
made  for  the  in  patients.  For  these  reasons  I 
i  think  that  the  appeal  should  be  dismissed. 

Appeal  dimmed. 

Solicitor  for  the  plaintiff,  City  Solicitor, 
Solicitors  for  the  defendants,  Arkcoll,  CockeU, 
and  Chadwick. 


July  8  and  15, 1904. 

(Before  Lord  Alverstonb,  0.  J.,  Kennedy  and 

Phillimobe,  JJ.) 

Sykes  (app.)  v.  Bareaclough  (resp.).(a) 

Mine — Checkweigher — Removal  of— Interference 
with  workmen — Coal  Mines  Regulation  Act  1887 
(50  &  51  Vict.  c.  58),  8. 13. 

AcU  of  interference  with  any  of  the  workmen  at  a 
mine  for  which  a  court  of  summary  jurisdiction 
may  order  the  removal  of  a  checkweigher  by 
virtue  of  sect.  13  of  the  Coal  Mines  Regulation 
Act  1887  need  not  be  done  at  the  mine,  and  need 
not  be  done  by  virtue  of  or  in  connection  with 
the  office  of  checkweigher. 

Case  stated  on  a  complaint  preferred  by  the 
respondent,  the  certified  manager  of  a  colliery, 
against  the  appellant,  for  that  he,  being  a  check- 
weigher  on  behalf  of  persons  employed  at  a  coal 
mine,  did  unlawfully  on  certain  dajs  impede  and 
interrupt  the  working  of  the  mine,  and  did 
unlawfully  interfere  with  certain  workmen  em- 
ployed at  the  mine,  and  did  unlawfully  interfere 
with  the  management  of  the  mine;  and  the 
justices  being  satisfied  that  the  respondent  had 
shown  primd  facie  ground  for  the  removal  of  the 
appellant  caused  a  summons  to  be  served  on  the 
appellant  to  show  cause  against  his  removal  as 
such  checkweigher. 
The  following  facts  were  found  by  the  justices : — 
The  appellant,  in  addition  to  being  the  check- 
weigher  of  the  mine,  was  also  president  of  the 
local  branch  of  the  miners'  association,  and  on 
the  19th  Nov.  1903  he  presided  over  a  meeting  of 
the  men  which  had  been  called  to  consider  the 
question  of  working  on  play  days.  Play  days 
were  days  on  which  the  pits  were  not  working  for 
pulling  coal,  and  the  only  work  done  on  those 
days  was  work  necessary  for  the  safety  of  the  pit 
roads,  workings,  roofs,  and  ventilation.  There 
was  no  coal  getting.  On  a  play  day,  therefore, 
the  appellant  had  no  business  at  the  pit.    Four 
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men  had  been  previously  stopped  by  the  respon- 
dent for  refusing  to  work  on  a  play  day  for  the 
opening  of  some  blocked  ventilation,  and  this 
meeting  had  been  called  to  consider  the  matter. 
The  appellant  told  the  four  men  whose  checks  had 
been  stopped  not  to  go  and  see  the  respondent, 
but  to  be  at  a  pit-gate  meeting  not  later  than 
half-past  four,  and  he  (the  appellant)  would  see 
there  were  others  to  stop  the  men  from  going  to 
work,  and  they  would  then  have  a  meeting  at  half- 
past  five.  There  was  accordingly  a  pit  meeting 
the  next  morning.  The  appellant  spoke,  and  said 
the  men  were  not  to  go  into  the  pit,  and  he 
asked  for  a  motion  to  stop  play-day  working 
either  by  fair  or  foul  means,  and  be  said  he  would 
stop  play-day  working  one  way  or  another.  A 
pit- gate  meeting  is  a  meeting  at  the  entrance  to 
the  colliery  yard  as  the  men  are  going  to  work. 
The  appellant  told  the  men  also  that  they  were 
not  to  work  on  play  days  in  future,  beveial 
men  called  as  witnesses  went  on  the  20th  Nov. 
1903  to  work,  but  did  not  go  to  work,  as  they 
were  told  not  to  do  so.  The  appellant  also  told 
the  men  at  this  meeting  to  go  back  and  come  in 
their  holiday  clothes  next  morning  and  watch 
those  who  went  to  work.  On  the  21st  Nov.  1903, 
which  was  a  play  day,  and  a  day  on  which  the 
appellant  had  no  business  at  the  pit,  men  had 
been  interfered  with  by  him  and  had  gone  to  the 
colliery  intending  to  work,  but  had  been  turned 
back. 

On  behalf  of  the  appellant  it  was  contended 
that  sect.  13  of  the  Act  specially  referred  to  what 
a  oheokweighman  might  do  in  the  discharge  of  his 
functions.  "  Or  otherwise  misconducts  himself  " 
was  omitted  from  the  amended  statute  by  the 
substitution  of  "  Or  has  at  the  mine  to  the  detri- 
ment of  the  owner  .  .  .  done  anything." 
That  the  intention  was  obvious — viz.,  to  reduce 
the  wide-spreading  net  which  was  previously 
thrown  round  the  oheckweighman.  He  might  not 
take  advantage  of  his  position  to  inflict  injury 
upon  his  employers,  but  the  statute  did  not  inter- 
fere with  his  freedom  of  action  when  not  dis- 
charging his  ordinary  functions  unless  he  did 
unlawful  acts.  If  in  his  capacity  as  president  of 
the  branch,  and  not  while  acting  as  cheokweigber, 
the  appellant  simply  advised  the  men  not  to  go 
doMn,  there  was  no  offence.  Were  it  otherwise  it 
would  be  impossible  for  the  cheokweighman  to  be 
associated  with  the  men  in  their  interests, 
especially  seeing  that  he  was  the  only  independent 
man  of  them.  Intimidation  would  warrant  the 
man's  removal,  but  advice  would  not. 

On  the  part  of  the  respondent  it  was  contended 
that  a  checkweighman  was  in  no  sense  in  the 
service  of  the  colliery  company.  They  had  no 
voice  in  the  appointment,  and  so  long  as  he  kept 
to  the  Act  they  had  no  power  to  remove  him. 
This  made  it  all  the  more  necessary  that  such  a 
person  should  be  careful  not  to  exceed  his  duties, 
and  the  sole  question  was  whether  the  cheok- 
weighman had  exceeded  his  duties  in  such  a 
manner  as  to  justify  the  bench  in  ordering  his 
removal.  The  offence  constituted  by  sect.  13 
of  the  Act  need  not  necessarily  take  place  on  the 
mine  premises,  but  might  be  committed  at  any 
time  and  at  any  place.  [The  attention  of  the 
justices  was  called  to  Prentice  v.  Hall  (37  L.  T. 
Rep.  605).] 

By  sub-sect  3  of  sect.  13  of  50  &  51  Vict.  o.  58, 
it  is  provided  that  a  oheckweigher  shall  not  be 


authorised  in  any  way  to  impede  or  interrupt  the 
working  of  the  mine,  or  to  interfere  with  the  weigh- 
ing or  with  any  of  the  workmen, or  with  the  manage- 
ment of  the  mine,  but  shall  be  authorised  only 
to  take  such  account  or  determine  the  deductions 
as  provided  by  the  Act.  Sub- sect.  4  provides  that 
if  the  owner,  agent,  or  manager  of  the  mine 
desires  the  removal  of  a  checkweigher  on  the 
ground  that  the  checkweigher  has  impeded  or 
interrupted  the  working  of  the  mine,  or  interfered 
with  the  weighing  or  any  of  the  workmen,  or 
with  the  management  of  the  mine,  or  has,  at  the 
mine,  to  the  detriment  of  the  owner,  agent,  or 
manager  done  anything  beyond  taking  such 
account,  determining  such  deductions,  or  giving 
such  information  as  aforesaid,  he  may  complain 
to  a  court  of  summary  jurisdiction,  who,  if  of 
opinion  that  the  owner,  agent,  or  manager  shows 
sufficient  primd  facie  ground  for  the  removal  of 
the  checkweigher,  shall  call  on  the  checkweigher 
to  show  cause  against  his  removal. 

The  justices  found  that  the  appellant  did  on  the 
19tb,  20th,  and  21st  Nov.  1903  unlawfully  inter- 
fere  with  certain  of  the  workmen  employed  at  the 
colliery,  and  ordered  him  to  be  removed  as  check- 
weigher. 

Atkerley  Jones,  K.C.  and  J.  0.  Andrews  for 
the  appellant. — By  sect.  13  (4)  and  (5)  of  the 
Goal  Mines  Regulation  Act  1887,  if  the  removal 
of  a  checkweigher  is  desired  on  the  ground  that 
he  has  impeded  or  interrupted  the  working  of  the 
mine  or  interfered  with  the  weighing  or  with  any 
of  the  workmen  or  with  the  management  of  the 
mine,  he  can  be  removed  by  the  justices,  but  here 
the  facts  which  are  found  in  the  case  in  no  way 
justify  the  order  of  removal  made  against  the 
appellant,  for  there  is  no  interference  with  the 
workmen  within  sect.  13  (4)  of  the  Act  of  1887. 
All  the  acts  which  he  has  done  were  done  as 
president  of  his  local  miners'  association,  and  * 
not  in  any  way  as  checkweigher.  They  were  not 
done  while  he  was  performing  his  duties,  and 
they  were  not  done  at  the  mine.  The  words  ''  or 
has  otherwise  misconducted  himself,"  which 
appear  in  sect.  18  of  the  Goal  Mines  Regulation 
Act  1872,  are  not  found  in  the  Act  of  1887,  and 
they  were  omitted  because  of  the  case  of  Prentice 
v.  HaU  (37  L.  T.  Rep.  605). 

W.  Bairstow  for  the  respondent. — The  facts 
found  by  the  justices  clearly  show  that  the  appel- 
lant has  interfered  with  the  workmen,  and  they 
were  justified  in  making  the  order  for  the  appel- 
lant's removal.  It  does  not  matter  whether  or 
not  the  act  was  done  in  his  capacity  of  check- 
weigher  or  whether  it  was  actually  done  at  the 
mine  itself,  for  sect.  13  (4)  of  the  Act  of  1887 
merely  says,  "  interfere  with  any  of  the  workmen." 
What  occurred  at  the  pit  gate  certainly  was  "  at 
the  mine,"  and  there  was  plenty  of  evidence  to 
support  the  justices'  finding. 

Atherley  Jones,  K.C.  in  reply. 

Lord  Alverstonb,  G.J. — I  think  this  appeal 
must  be  dismissed.  I  have  read  and  agree  with 
the  judgments  of  Kennedy  and  Phillimore,  JJ., 
and  for  the  reasons  therein  expressed. 

Kennedy,  J.  read  the  following  written  judg- 
ment:— Whilst  I  concur  in  the  conclusion  at 
which  my  Lord  and  my  brother  Phillimore  have 
arrived,  I  wish  to  state  shortly  the  reasons  of  my 
own  judgment,  as  the  matter  to  be  decided  is 
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one  of  general  importance.  The  magistrates  have 
found  as  a  fact  that  on  three  oat  of  five  dates 
charged  in  the  respondent's  complaint,  the 
appellant,  then  being  a  check  weigher,  did  unlaw- 
fully interfere  with  certain  of  the  workmen 
employed  at  the  Ackton  Hall  Colliery,  and  on  this 

Sound,  under  the  provisions  of  the  Goal  Mines 
egulation  Act  1887,  s.  13,  sub-ss.  4  and  5,  they 
have  made  a  summary  order  for  the  removal  of 
the  appellant  from  his  position  as  oheckweigher 
"Interference    with    workmen"  is  under  these 
flections  a  specified  legal  ground  of  removal,  and 
we  can  reverse  that  decision  only  if  there  was  not 
in  point  of  law  any  evidence  to  justify  the  magis- 
trates' finding  of  fact.    The  findings  in  substance 
are  as  follows :  Now  I  cannot  say  that  what  is  here 
recorded  as  having  taken  place,  according  to  the 
magistrates'  view,  on  20th  and  21st  Nov.,  at  all 
events  cannot,  as  a  matter  of  law,  be  held  to 
constitute  "  an  interference  with  any  of  the  work- 
men "  within  the  fair  and  proper  meaning  of  the 
statute.    It  is  urged  that  it  ought  not  to  be  so 
regarded  substantially  on  two  grounds.     First, 
that  the  interference  with   workmen   which  is 
intended  to  be  forbidden  by  the  section  must  be 
interference  of  the  checkweigher  virtute  officii, 
or,  at  all  events,  in  apparent  or  professed  exercise 
of  the  check-weigher  8  powers  or  authority  as  a 
checkweigher,    whereas,     it    is    contended,    the 
appellant  in  the  present  case  was  not  engaged  in, 
or  claiming  to  be  performing,  duties  as  a  check- 
weigher,  but  was  acting  as  president  to  the  local 
mining  association.    Now  I  desire,  for  my  part, 
to  say  that  I  should  by  no  means  be  prepared  to 
justify  an  order  of  magistrates  removing  a  check- 
weigher  from  his  place  merely  because,  either  as 
an  official  of  a  miners'  association,  or  as  a  private 
individual,  the  checkweigher  took  some  part  in 
the  legitimate  work  of    a  miners'    association, 
and  was  present,  or  spoke,  or  presided  at  meet- 
ings  called  together   to    consider   and   resolve 
upon  matters  affecting  the  miners'  interests  or 
action.     It  is  true  that  such    action    may    be 
intended  to  influence,  and    may  influence,  the 
conduct  of  workmen  at  the  mine,  but  I  should 
not  be  prepared  to  hold,  nor  must  I  be  under- 
stood to  hold  here,  that  action  of  that  kind  is 
necessarily  interference  within  the  meaning  of  the 
section.    I  do  not  believe  that  this  was  the  purpose 
of  the  enactment  in  question.    But  I  am  equally 
convinced  that  the  mere  fact  that  a  checkweigher 
charged  with  the  unlawful  interference  is  also  an 
official  of  the  local  miners'  association,  and  that 
the  acts  charged  were  done  by  him  when  purport- 
ing to  act  as  such  official,  and  not  when  claiming 
to  use  authority  or  perform  duties  as  a  check- 
weigher,  does  not  necessarily  constitute  an  answer 
to  such  charge.    As  to  what  conduct  is  interfer- 
ence which  under  the  statute  constitutes  a  ground 
for  removal,  it  6eems  to  me,  must  turn  on  the 
particular  circumstances  and  facts  of  each  case. 
Interference  is  not  a  word  of  art,  or  capable  of  pre- 
cise definition,  but  there  is  nothing  in  the  section 
which  limits  the  unlawful  interference  to  acts 
which  the  checkweigher  does  or  purports  to  do  in 
connection  with  or  by  virtue  of  his  duties  in  that 
office.   With  regard  to  the  locality  of  the  acts  and 
to  the  farther  contention  of  the  appellant  that  the 
section  does,  if  it  is  properly  construed,  limit  the 
objectionable  interference  to  interference  within 
the  gates,  or,  to  use  the  phrase  which  appears  in 
the  later  part  of  the  section,  to  interference  "  at 


the  mine."  I  do  not  agree  with  this  view  as  a 
matter  of  construction.  The  very  fact  that  in 
regard  to  conduct  of  the  checkweigher  which  is 
to  the  detriment  of  the  owner,  agent,  or  manager, 
the  section  does  expressly  limit  the  area  of  the 
mine,  and  in  the  same  section  does  not  in  terms 
put  any  such  limitation  to  interference  with 
workmen,  appears  to  me  to  make  very  strongly 
against  the  propriety  of  implying  it  in  the  later 
case,  nor  is  it  in  my  view  a  reasonable  construc- 
tion, looking  at  the  subject-matter  of  the  enact- 
ment. A  safeguard  against  an  abuse  of  the 
influence  and  power  over  the  workmen  which  a 
oheckweigher's  office  gives  him  appears  to  me  to 
be  quite  as  reasonably  necessary  in  regard  to 
interference  with  workmen  at  or  outside  as  within 
the  pit  gates.  Reference  was  made  in  the  course 
of  the  argument  to  the  case  of  Prentice  v.  Hall 
(37  L.  T.  Rep.  605).  I  think  that  the  effect  of  the 
judgments  in  that  case,  as  well  as  the  change  of 
wording  of  the  Act  of  1887  from  the  wording  of 
the  Goal  Mines  Regulation  Act  1872,  under  which 
that  case  was  decided,  is  opposed  to  the  conten- 
tion of  the  appellant  in  the  present  case  on  both 
the  points  which  I  have  dealt.  The  act  of  the 
checkweigher  which  in  that  case  was  held  to 
justify  an  order  to  remove  him  was  the  intimi- 
dation of  the  workman.  It  is  true  the  intimidation 
of  the  workman  was  in  one  of  the  branches  of  the 
colliery ;  but  there  is  no  suggestion  in  that  case  as 
reported  that  the  judgment  would  have  been 
different  if  it  had  been  from  outside  the  pit  gate, 
or  that  the  act  of  intimidation  was,  or  purported 
to  be,  in  any  way  connected  with  the  performance 
of  the  oheckweigher's  duties  or  under  colour  of 
his  authority  as  a  checkweigher.  It  is  true  that 
both  the  judges  of  the  Divisional  Court  lay  stress 
on  the  words  "  otherwise  misconducted  himself," 
which  are  not  to  be  found  in  the  Act  of  1887. 
But  the  change  of  language  is  rather  against  the 
appellant's  contention  here,  for  in  the  Act  of  1887, 
whilst  these  words  are  omitted,  the  words  "  inter- 
fere >  .  .  with  any  of  the  workmen"  are 
introduced,  and  the  just  inference  as  to  the 
intent  of  the  Legislature  appears  to  me  to  be 
that  whilst  other  "  misconduct"  of  a  oheck- 
weigher other  than  that  which  is  specified  in  the 
section  is  not  to  afford  ground  for  his  removal, 
misconduct  which  consists  in  interference  with  a 
workman  is  still  to  be  treated  as  proper  ground 
for  removal.  For  these  reasons  I  cannot  say  the 
facts  found  do  not  constitute  "  interference " 
within  the  statute. 

Phillimobe,  J.  read  the  following  written 
judgment : — This  is  an  appeal  from  an  order  made 
by  justices  of  the  peace  for  the  West  Riding  of 
Yorkshire.  A  complaint  was  on  the  16th  Jan. 
last  preferred  againat  the  respondent  for  that  he 
on  the  13th,  14th,  19th,  20th,  and  21st  Nov.  1903, 
being  cheokweigher  at  the  Ackton  Hall  Colliery, 
unlawfully  interfered  with  certain  of  the  work- 
men emplojed  in  the  mine  and  unlawfully  inter- 
fered with  the  management  of  the  mine.  The 
object  of  this  complaint  was  to  procure  the 
removal  of  the  appellant.  On  the  20th  Feb.  the 
justices,  being  satisfied  that  the  appellant  did  so 
interfere,  made  an  order  for  his  removal,  with 
costs,  but  stated  the  case  which  forms  the  subject 
of  this  appeal.  They  did  not  find  adversely  to 
the  appellant  with  regard  to  the  charges  on  the 
13th  and  14th  Nov.;  but  with  regard  to  three 
later  days  they  found  that   the  appellant   did 


MAGISTRATES*   OASES. 


39 


K.B.  Diy.]       Mayor,  Ac,  of  Hampstbad  v.  Midland  Railway  Company.        [K.B.  Diy. 


unlawfully  interfere  with  certain  of  the  workmen 
employed  at  the  Aokton  Hall  Colliery.     They 

five  their  findings  in  detail,  and  my  brother 
ennedy  has  summarised  them.  The  question 
upon  which  the  opinion  of  the  court  was  de- 
sired was  whether  there  was  any  evidence  to 
support  these  findings.  The  provisions  of  the 
Act  as  to  the  removal  of  a  check  weigher  are  as 
follows,  sect.  13,  sub- sect.  3:  "A  check  weigher 
shall  not  be  authorised  in  any  way  to  impede  or 
interrupt  the  working  of  the  mine,  or  to  interfere 
with  the  weighing  or  with  any  of  the  workmen,  or 
with  the  management  of  the  mine."  Sub- sect.  4 : 
"  If  the  owner,  agent,  or  manager  desires  the  re- 
moval of  the  cheokweigher  on  the  ground  that  the 
checkweigher  has  impeded  or  interrupted  the 
working  of  the  mine,  or  interfered  with  the  weigh- 
ing or  with  any  of  the  workmen,  or  with  the 
management  of  the  mine,  and  has  at  the  mine,  to 
the  detriment  of  the  owner,  agent,  or  manager, 
done  anything  beyond  taking  such  account  de- 
termining such  deduction  or  giving  such  informa- 
tion as  aforesaid,  he  may  complain  to  a  court  of 
summary  jurisdiction,  who,  if  of  opinion  that 
the  owner,  agent,  or  manager  shows  sufficient 
prima  facie  grounds  for  the  removal  of  the  check- 
weigher  shall  call  on  the  cheokweigher  to  show 
cause  against  his  removal/'  It  was  contended  on 
behalf  of  the  appellant  that  these  provisions 
relate  solely  to  interference  or  misconduct  by  the 
oheckweigher  in  his  capacity  of  cheokweigher, 
or  at  any  rate  only  to  something  done  at  the 
mine.  It  was  pointed  out  that  the  words  "or 
otherwise  misconducted  himself/'  in  the  older 
Act,  had  been  repealed,  and  in  lieu  the  words 
"or  has  at  the  mine,  to  the  detriment  of  the 
owner,  &c,  done  anything  beyond  taking  such 
account,  &cM"  had  been  enacted.  But  these  are 
not  the  only  words  of  addition  in  the  new  Act. 
In  the  older  Act  (35  &  36  Vict.  o.  76,  s.  18),  the 
grounds  for  removal  were  if  a  checkweigher  has 
"impeded  or  interrupted  the  working  of  the  mine, 
or  interfered  with  the  weighing,  or  has  otherwise 
misconducted  himself."  In  the  present  Act  we 
have  the  words  "  or  has  otherwise  misconducted 
himself  "  taken  out ;  but  we  have  three  new  grounds 
inserted — interference  with  any  of  the  workmen, 
interference  with  the  management  of  the  mine, 
and  doing  anything  at  the  time  to  the  detriment  of 
the  owner.  It  was  contended  on  behalf  of  the 
respondent  that  it  might  easily  happen  that  a 
person  in  the  position  of  a  cheokweigher  could  use 
his  influence  and  knowledge  to  interfere  with  the 
workmen  in  a  manner  injurious  to  the  mine  and 
its  management,  and  that  it  was  not  necessary  in 
law  that  he  should  do  the  acts  complained  of  at  the 
mine ;  that  it  was  a  question  of  fact  for  the  j  ustices 
whether  he  had  interfered  with  the  workmen. 
The  justices  set  out  the  evidence  on  both  sides  as 
parts  of  the  case.  From  this  I  gather  that  the 
act  complained  of  on  the  19th  Nov.  was  an 
inflammatory  speech  and  advice  or  direction  given 
to  four  miners  at  a  meeting  held  at  the  Feather- 
stone  Hotel ;  that  the  acts  complained  of  on  the 
20th  and  21st  were  inflammatory  speeches  and 
threats  at  meetings  held  at  the  pit  gate.  If  it  be 
necessary  to  constitute  a  cause  of  removal  that 
the  action  of  which  a  complaint  is  made  should 
be  done  as  contended  at  the  mine,  I  do  not  think 
that  what  happened  on  the  19rh  could  be  said  to 
be  done  at  the  mine ;  but  I  think  that  the  justices 
might  find  that  the  action*  of  the  appellant  on 


the  20th  and  21st  were  acts  of  interference  with 
the  workmen.  A  pit-gate  meeting  was  upon  the 
evidence  a  meeting  held  on  the  road  outside 
the  entrance  to  the  mine  yard  at  a  point  which 
every  workman  must  pass,  and  where  any  work- 
man upon  whom  influence  or  intimidation  might 
be  brought  to  bear  could  be  stopped.  I  think 
that  acts  done  at  snob  a  meeting  were  acts 
done  at  the  mine,  and  though  not  done  by  the 
appellant  in  his  capacity  as  checkweigher,  were 
acts  of  serious  interference.  It  was  suggested 
that  the  order  could  not  be  supported  unless  the 
justices  were  right  in  their  findings  as  to  all  three 
days;  but  this  was  not  a  conviction  of  misde- 
meanour to  which  the  rule  in  O'Connell  v.  Beg. 
(11  C.  &  F.  155)  would  apply.  It  is  a  proceeding 
on  behalf  of  the  manager  of  the  mine  to  get  rid  of 
an  official  appointed  by  the  men  who  has  misused 
his  official  position  and  his  statutory  privileges  to 
the  detriment  of  the  mine.  An  order  for  removal 
upon  a  proper  case  would  be  ex  debito  justitise 
whether  the  objectionable  conduct  was  upon  two 
or  three  days.  It  becomes  therefore  unnecessary 
to  decide  whether  or  not  a  checkweigher  may  be 
removed  from  his  office  by  reason  of  acts  of  inter- 
ference not  done  at  the  mine.  I  am,  however,  of 
opinion  that  there  is  no  such  local  limitation. 
Sect.  13,  sub-sect.  3  enumerates  the  acts  which  a 
checkweigher  has  no  authority  to  do.  Sub-sect.  4 
says  that  if  he  does  any  of  these  acts  he  may  be 
removed  from  his  office,  and  also  that  he  may  be 
removed  upon  additional  grounds — namely,  doing 
at  the  mine  acts  to  the  detriment  of  the  mine- 
owner,  agent,  or  manager.  These  are  words  of 
extension,  not  of  limitation.  It  was,  therefore, 
open  to  the  justices  to  find  that  the  action  of  the 
appellant  on  the  19th  Nov.,  though  it  did  not  take 
place  at  the  mine,  and  though  it  was  not  as  a 
checkweigher  but  as  president  of  the  association 
that  he  spoke,  was  an  unlawful  interference  with 
certain  of  the  workmen  employed  at  the  mine. 
The  appeal  will  be  dismissed  with  costs. 

Appeal  dismissed* 

Solicitors  :  Charles  Russell  and  Co.  for  C.  E.  8. 
Lowden,  Pontefract;  Moxon  and  Barker,  Ponte- 
fract. 


Aug.  1  and  2,  1904. 

(Before  Bigham,  J.) 

Mayor,  &c,  of  Hampstead  v.  Midland 
Railway  Company,  (a) 

Metropolis — New  street — Expenses  of  paving— 
"  Owner  " — Land  abutting  on  street — Restric- 
tion imposed  by  statute  on  user  of  land — Restric- 
tion in  favour  of  an  individual — Exemption 
from  paving  expenses — Metropolis  Management 
Acts  1855  (18  &  19  Vict.  c.  120,  sir.  105,  250)  and 
1862  (25  &  26  Vict.  c.  102,  s.  77). 

In  a  private  Act  conferring  additional  powers 
upon  a  railway  company  there  was  inserted 
for  the  protection  of  the  person  named  therein 
who  was  the  owner  of  land  adjoining  the  rail- 
way, a  section  providing  that  the  company 
should  acquire  all  the  land  of  the  owner  up  to  a 
certain  road,  and  should  leave  a  strip  of  that 
land  20ft.  wide  along  the  whole  length  of  the 
rood,  and  plant  and  maintain  the  same  with 
shrubs  and  trees,  and  fence  off  the  land  from  the 

(a)  Reported  by  W.  W.  Ore,  Esq.,  B*rriiter-ftt-L»w. 
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road  with  an  iron  fence,  and  the  company  duly 
acquired  the  land,  left  the  strip  20ft.  wide,  and 
planted  and  fenced  the  same  as  provided  by  the 
section. 

The  local  authority  having  resolved,  under  the 
Metropolis  Management  Acts,  to  pave  the  road 
as  a  " new  street'9  and  having  claimed  part  of 
the  apportioned  expenses  from  the  company  as 
being  the  "  owners  "  of  the  strip  of  land  "  bound- 
ing or  abutting  "  on  the  new  street : 

Held,  that,  as  the  section  was  for  the  protection  of 
an  individual,  and  the  incapacity  of  the  strip 
of  land  to  yield  a  rack  rent  was  created,  not 
for  a  public  purpose,  but  for  the  benefit  of  an 
individual,  the  land  was  not  thereby  made  extra 
commercium,  and  therefore  the  company  were 
"  owners  "  of  the  land  within  the  meaning  of 
sect.  250  of  the  Metropolis  Management  Act 
1855,  and  were  liable  under  sect  77  of  the 
Metropolis  Management  Amendment  Act  1862 
to  contribute  to  the  expenses  of  paving  the  new 
street. 

Special  case  stated  by  agreement  of  the  parties 
under  Order  XXXIV.,  for  the  opinion  of  the 
court  upon  a  question  of  law  arising  in  an  action. 

The  dispute  between  the  parties  was  as  to  the 
liability  of  the  defendants  to  the  plaintiffs  to 
contribute  to  the  estimated  expenses  of  paying  a 
certain  portion  of  a  "new  street"  known  as 
Westbere-road,  in  the  metropolitan  borough  of 
Hampstead. 

The  plaintiffs  were  by  virtue  of  the  Metropolis 
Management  Act  1855,  and  the  Acts  amending 
the  same,  and  the  London  Government  Act  1899, 
the  local  authority  for  the  metropolitan  borough 
of  Hampstead,  and  the  body  charged  with  the 
duty  of  paving  new  streets  in  the  borough. 

By  sect.  105  of  the  Metropolis  Management 
Act  1855  (18  &  19  Vict.  0. 120)  it  is  provided  as 
follows : 

In  case  the  owners  of  the  houses  forming  the  greater 
part  of  any  new  street  laid  out  or  made  or  hereafter  to 
be  laid  ont  or  made  which  is  not  paved  to  the  satisfac- 
tion of  the  vestry  or  district  board  of  the  pariah  or 
district  in  which  such  street  is  situate  be  desirous  of 
having  the*  same  paved  as  hereinafter  mentioned,  or  if 
snoh  vestry  or  board  deem  it  necessary  or  expedient 
that  the  same  should  be  so  paved,  then  and  in  either  of 
such  oases  snoh  vestry  or  board  shall  well  and  suffi- 
ciently pave  the  same  either  throughout  the  whole 
breadth  of  the  carriage-way  and  footpaths  thereof,  or 
any  part  of  such  breadth,  and  from  time  to  time  keep 
such  pavement  in  good  and  sufficient  repair,  and  the 
owners  of  the  houses  forming  such  street  shall  on 
demand  pay  to  such  vestry  or  board  the  amount  of  the 
estimated  expenses  of  providing  and  laying  snoh  pave- 
ment (such  amount  to  be  determined  by  the  surveyor 
for  the  time  being  of  the  vestry  or  board),  and  in  case 
such  estimated  expenses  exceed  the  aotual  expenses  of 
snoh  paving  then  the  difference  between  such  estimated 
expenses  and  such  aotual  expenses  shall  be  repaid  by 
the  said  vestry  or  board  to  the  owners  of  the  houses  by 
whom  the  said  sum  of  money  has  been  paid,  and  in  case 
the  said  estimated  expenses  be  less  than  the  aotual 
expenses  of  such  paving  then  the  owners  of  the  said 
houses  shall  on  demand  pay  to  the  said  vestry  or  board 
snoh  further  sum  of  money  as  together  with  the  sum 
already  paid  amounts  to  such  aotual  expenses. 

By  sect.  77  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Yict.  o.  102)  it  is 
provided  as  follows : 

Where  any  vestry  or  district  board  shall  under  the 
powers  given  by  the  one  hundred  and  fifth  section  of  the 


first  reoited  Act  have  paved  or  be  about  to  pave  any 
new  street,  the  owners  of  the  land  bonnding  or  abutting 
on  such  street  shall  be  liable  to  contribute  to  the 
expenses  or  estimated  expenses  of  paving  the  same  as 
well  as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawful  for  the  vestry  or  district  board  to  charge 
the  owners  of  land  in  a  less  proportion  than  the  owners 
of  house  property  should  they  deem  it  just  and  expe- 
dient so  to  do,  and  any  such  costs  or  expenses,  including 
the  costs  of  paving  at  the  points  of  intersection  of 
streets  and  all  other  incidental  costs  and  charges,  shall 
be  apportioned  by  the  vestry  or  board,  and  shall  be 
recoverable  either  before  the  work  shall  be  commenced 
or  during  its  progress  or  after  its  completion ;  and  it 
shall  be  lawful  for  the  vestry  or  district  board  at  their 
discretion  to  accept  payment  of  the  amount  appor- 
tioned or  oharged  in  respect  of  each  house  or  premises 
by  instalments  spread  over  a  period  not  exceeding 
twenty  years,  and  any  snoh  amount  shall  be  recoverable 
from  the  present  or  any  future  owner  of  the  premises 
either  by  action  at  law  or  in  a  summary  manner  before 
a  justice  of  the  peaoe  at  the  option  of  the  vestry  or 
board. 

By  sect.  250  of  the  Metropolis  Management  Act 
1855  (18  &  19  Yict.  c.  120)  it  is  provided  as 
follows : 

The  word  "  owner "  shall  .  .  .  mean  the  person 
for  the  time  being  receiving  the  rack  rent  of  the  lands 
or  premises  in  oonneotion  with  which  the  said  word 
is  used  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so  receive 
the  same  if  suoh  lands  or  premises  were  let  at  a  rack 
rent. 

By  the  Midland  Railway  Act  1900  (63  &  64 
Yict.  c.  cxliii.)  certain  additional  powers  were 
conferred  upon  the  defendants,  the  Midland  Bail- 
way  Company,  in  the  Act  referred  to  as  "  the 
company,"  and  particularly  by  sect.  18  of  the  Act 
it  was  provided  as  follows : 

The  following  provisions  shall  unless  otherwise  agreed 
apply  and  have  effect  for  the  protection  of  Percy  Horace 
Gordon  Powell-Cotton  and  his  trustees  (in  this  section 
called  "  the  owners  ") :  (1)  The  company  shall  not  use 
any  part  of  the  sidings  to  be  placed  upon  the  land  to  be 
acquired  from  the  owners  and  coloured  red  upon  the 
plan  signed  by  John  Allen  MoT>onald  on  behalf  of  the 
company  and  by  Peroival  Fox  Tuokett  on  behalf  of  the 
owners  for  any  purpose  except  for  the  standing  of  empty 
passenger  trains.  (2)  The  company  shall  aoqnire  all  the 
land  of  the  owners  up  to  Westbere-road  and  shall  leave 
a  strip  of  land  twenty  feet  wide  along  the  whole  length 
of  snoh  Westbere-road  and  shall  at  their  own  expense 
plant  and  maintain  the  same  with  shrubs  and  trees  to 
the  reasonable  satisfaction  of  the  owners,  and  shall 
at  the  like  expense  and  to  the  like  satisfaction  fenoe  off 
the  said  lands  from  the  Westbere-road  by  an  open  un- 
olimbable  iron  fence  seven  feet  high,  suoh  planting  and 
fencing  to  be  carried  out  within  one  year  from  the 
company  obtaining  possession  of  such  lands  and  to  be 
maintained  by  the  company. 

In  accordance  with  the  provisions  of  sub- sect.  2 
of  the  above  section  of  the  Act  the  defendants 
duly  acquired  the  land  therein  referred  to,  and 
left  a  strip  of  land  20ft.  wide  along  and  con- 
tinguous  to  the  whole  length  of  the  west  side  of 
Westbere-road  aforesaid,  and  had  planted  and 
dealt  with  the  same  in  manner  in  the  section  pro- 
vided. They  had  also  fenced  off  the  lands  from 
the  Westbere-road  by  an  open  unclimbable  iron 
fence  7ft.  high  in  pursuance  of  the  section,  and 
planted  a  quick-set  hedge  immediately  inside  the 
fence  along  its  whole  length.  On  the  other  side 
of  the  strip  the  land  slopes  down  to  the  edge  of 
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their  railway,  a  cutting  haying  been  made  for  the 
purpose  of  constructing  the  same. 

A  plan  of  the  road  and  of  the  strip  of  land  and 
of  the  bank  or  slope  and  railway  lines  was  annexed 
to  and  formed  part  of  this  ease. 

On  the  4th  June  1903  tbe  plaintiffs,  pursuant 
to  the  provisions  of  the  Metropolis  Management 
Acts  1855  and  1862,  duly  passed  a  resolution  in 
the  following  terms : 

That,  inasmuch  as  the  remaining  private  portion  of 
the  new  street  in  this  borough  called  and  known  as 
Wettbere-road  is  not  payed  to  the  satisfaction  of  this 
oonnoQ,  this  council  deem  it  necessary  and  expedient 
that  the  same  should  be  payed  in  manner  following 
[then  followed  the  specified  way  in  which  the  footways, 
kerb,  channels,  and  roadway  should  be  made  up  and 
payed],  and  that  the  estimated  expenses,  amounting  to 
83641. 12t.,  of  providing  and  laying  such  pavement  be 
and  the  same  are  hereby  apportioned  to  and  charged 
upon  the  respective  owners  of  the  houses  and  lands 
forming,  or  bounding,  or  abutting  on  the  said  portion  of 
the  said  new  street  in  manner  following  and  be  demanded 
and  recovered  accordingly. 

The  apportioned  amount  of  the  above  sum  of 
23642*  12s.,  being  the  estimated  cost  as  determined 
by  the  surveyor  for  the  time  being  to  the  council 
of  paving  the  road  and  footways  in  accordance 
with  the  above  resolution  of  the  council,  charge- 
able according  to  the  determination  of  the  council 
upon  the  owners  of  the  land  in  Westbere-road  was 
1200Z.  12s. 

By  a  notice  dated  the  25th  Sept.  1903  and 
signed  by  the  town  clerk  to  tbe  plaintiffs,  which 
was  served  on  the  defendants  on  the  same  day, 
the  sum  of  12001. 12s.  was  duly  demanded  of  the 
defendants. 

The  plaintiffs  contended  that  the  defendants 
were  "  the  owners "  of  the  land  "  bounding  or 
abutting  "  on  the  new  street  known  as  Westbere- 
road  aforesaid  within  the  meaning  of  the  Metro- 
polis Management  Act,  and  were  liable  to  contri- 
bute to  the  expenses  or  estimated  expenses  of 
paving  the  same  the  above  sum  of  1200Z.  12s. 

The  defendants  contended  (a)  that  the  land 
was  not  land  bounding  or  abutting  on  the  street 
within  the  meaning  of  sect.  77  of  the  Metropolis 
Management  Amendment  Act  1862 ;  (6)  that  the 
land  was  subject  in  perpetuity  to  the  burden  of 
public  and  private  rights  which  deprived  it  of  all 
beneficial  value  to  the  defendants,  and  was  not 
such  land  as  was  intended  by  the  section ;  and  (c) 
that  the  defendants  were  not  owners  of  the  land 
within  the  meaning  of  the  enactments  mentioned 
in  the  case,  and  that  they  were  therefore  not 
liable  to  contribute  to  the  paving  expenses. 

The  questions  submitted  for  the  opinion  of  the 
court  were :  (1)  Whether  on  the  true  construction 
of  the  Metropolis  Management  Acts  1855  and  1862, 
and  having  regard  to  the  above  provisions  of  the 
Midland  Railway  Act  1900,  the  defendants  were 
liable  to  pay  to  the  plaintiffs  tbe  amount  claimed  in 
this  action  in  respect  of  the  estimated  expenses  of 
paying  the  new  street  known  as  Westbere-road ; 
and  (2)  by  whom  the  costs  of  this  action  and 
case  ought  to  be  paid. 


Macmorran,  K.O.  (Courthope-Munroe  with 
him)  for  the  plaintiffs. — The  plaintiffs  are  entitled 
to  recover  the  apportioned  share  of  these  expenses. 
The  defendants  contention  is  that  because  the 
defendants  are  prevented  from  getting  any  rack 
rent  or  any  other  beneficial  occupation  of  this  strip 
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of  land  by  reason  of  the  provision  in  sect.  18  of 
tbe  Midland  Railway  Act  1900,  therefore  they 
are    exempt    from    contributing  to  the   paving 
expenses    as    not    being    "  owners "   within   the 
meaning  of  sect.  250  of  the  Act  of  1855.    It  is 
submitted  that,  notwithstanding  that  provision  in 
sect.  18,  the  defendants  are  "  owners  "  within  the 
meaning  of  the  Metropolis  Management  Act  1855, 
and  that  they  are  liable  for  the  paving  expenses. 
The  authorities  on  the  question  are  collected  and 
considered  in  the  case  of  London  County  Council  v. 
Wandsworth  Corporation  (21  Mag.  Gas.  191 ;  88 
L.  T.  Rep.  783;  (1903)  1  K.  B.  797),  and  those 
authorities  establish  the  principle  that|where  land 
is  dedicated  to  public  purposes  or  so  restricted 
by  statute  that  it  is  placed  extra  commercium  and 
prevented  from  being  let  at  a  rack  rent,  then  the 
person  in  whom  it  happens  to  be  vested  is  not 
the  "  owner  "  within  sect.  250  of  the  Metropolis 
Management  Act  1855,  but  where  the  incapacity 
or  restriction  is  created  merely  for  the  benefit  of 
an  individual,  as  in  the  present  case,  then  the 
land  is  not  extra  commercium,  and  the  person  in 
whom  it  is  vested  is  not  thereby  prevented  from 
being  owner.    In  Wright  v.  Ingle  (54  L.  T.  Rep. 
511;  16  Q.  B.  Div.  379)  it  was   held  that    the 
trustees  of  a  Wesleyan  chapel  were  "  owners  " 
of   the  chapel,  upon  the  ground    that  by  the 
consent  of  the  parties  the  trusts  might  at  any 
moment  be  put  an  end  to  and  the  building  restored 
to  its  capacity  of  being  let  at  a  rack  rent.    The 
same  principle  was  followed  in  Hornsey  District 
Council  v.  Smith  (76  L.  T.  Rep.  431 ;  (1897)  1  Oh. 
843),  and  in  Hackney  Corporation  v.  Lee  Conser- 
vancy Board  (21  Mag.  Gas.  575 ;  91  L.  T.  Rep.  13 ; 
(1904)  2  E.  B.  541).  By  their  special  Aot  the  railway 
company  were  taking  land  under  their  statutory 
powers,  and  they  were  taking  it  for  the  purposes 
of  their  undertaking,  and  the  statute,  in  sect.  18, 
contains  this  exception  in  favour  of    a  certain 
owner.    The  restriction  as  to  user  by  the  defen- 
dants was  one  contained  in  a  private  Act,  and  it 
merely  amounted  to  a  statutory  sanction  of  a 
private  bargain  between  two  parties.    The  section 
was  inserted  merely  for  the  protection  of  an  indi- 
vidual and  conferred  no  rights  whatever  on  the 
public,  and  the  arrangement  could  be  put  an  end 
to  at  any  time  by  the  parties  themselves.    A 
section  of  this  kind  passed  for  the  benefit  of  a 
particular  person  can  be  waived  by  that  person : 

Qoldsmid  y.  Great  Eastern  Railway  Company,  49 
L.  T.  Eep.  717  ;  25  Ch.  Div.  511. 

It  is  really  in  the  nature  of  a  Parliamentary  con- 
tract, and  Pollock,  G.B.  puts  it  thus  in  Savin  v. 
Hoylake  Railway  Company  (13  L.  T.  Rep.  374,  at 
p.  376;  L.  Rep.  1  Ex.  9,  at  p.  11):  "A  private 
Act  of  Parliament  is  in  the  nature  of  an  agree- 
ment between  the  parties ;  why  may  not  an  agree- 
ment be  made  in  derogation  of  it  P  "  In  Rothes 
(Countess  of)  v.  Kirkcaldy  and  Dysart  Waterworks 
Commissioners  (7  App.  Gas.,  at  p.  707),  Lord 
Watson  say 8 :  "But  such  statutory  provisions 
as  those  of  sect.  43,  occurring  in  a  local  and 
personal  Aot,  must  be  regarded  as  a  contract 
between  the  parties,  whether  made  by  their 
mutual  agreement,  or  forced  upon  them  by  the 
Legislature."  The  defendants  therefore  are  not 
taken  out  of  the  category  of  "  owners  "  by  this 
provision  in  sect.  18  of  their  special  Act. 

Lush,  K.C.  {William  Wills  with  him)  for  the 
defendants. — The  defendants  were  not  "  owners '' 
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within  the  meaning  of  the  section,  and  were 
not  liable  for  the  paving  expenses.  The 
intention  was  to  throw  the  liability  of  con- 
tributing to  the  expenses  of  paving  a  new 
street  on  the  owners  of  the  property  which 
received  the  benefit — that  is,  on  the  owners  of 
houses  or  land  on  which  houses  might  be  built : 
(per  Lord  Coleridge,  C.J.  in  Plumstead  Board  of 
Works  v.  British  Land  Company,  32  L.  T.  Rep. 
94,  at  p.  95 ;  L.  Rep.  10  Q.  B.  203,  at  p.  207). 
Sect.  18  of  the  private  Act  imposes  restrictions  on 
the  defendants  as  to  the  mode  of  user  of  this  strip 
of  land.  They  can  make  no  beneficial  use  of  it, 
and  they  have  no  beneficial  occupation  of  it.  It 
is  of  no  beneficial  value  to  them,  and,  although 
the  restriction  m?y  possibly  be  removed  at  some 
future  time,  the  question  must  da  determined  by 
their  present  position  with  regard  to  it.  There  is 
no  case  in  which  it  has  been  held  that  where  Par- 
liament has  imposed  upon  a  person  an  obligation 
by  statute,  that  can  be  treated  as  mere  matter 
of  bargain.  If  we  apply  the  law  as  to  rating, 
then  it  could  not  be  said  that  this  strip  of  land 
would  have  any  value  for  rating  purposes,  or  that 
it  would  be  rateable  to  the  poor  under  the  statute 
of  Elizabeth.  We  are  to  look  at  this  land  rebus 
sic  stantibus,  and,  if  the  land  as  it  now  stands  is 
not  capable  of  beneficial  occupation,  then  we  are 
not  to  take  into  account  what  it  might  be  if  these 
restrictions  imposed  by  Parliament  were  removed : 
(per  Lord  Watson  in  Great  Eastern  Railway  Com- 
pany v.  Hackney  District  Board  of  Works,  49  L.  T. 
Rep.,  at  pp.  511-12 ;  8  App.  Cas.,  at  pp.  694-5).  This 
property  has  really  been  placed  extra  commercium, 
and  is  subject  in  perpetuity  to  this  statutory 
burden  which  deprives  the  defendants  of  any 
beneficial  use  of  tbe  land,  and  therefore  they  are 
not  the  "  owners  "  for  this  purpose.  With  regard 
to  the  case  of  Wright  v.  Ingle  {uJbi  sup),  it 
appears  from  that  case  that  a  consecrated  onurch 
is  exempt  by  reason  of  its  consecration,  but  the 
building  there  in  question  was  an  unconsecrated 
chapel,  and  was  not  exempt  on  that  ground.  But 
this  court  is  not  bound  by  that  case,  because  in 
that  case  there  was  no  statute  in  question  which 
imposed  any  burden  on  the  land,  whereas  in  the 
present  case  the  burden  is  imposed  by  statute. 
The  parties  cannot  by  any  contract  repeal  the 
Act  of  Parliament  which  imposes  the  burden; 
and,  rebus  sic  stantibus,  the  statute  strikes  this 
strip  of  land  with  sterility.  The  present  case  is 
quite  uncovered  by  any  ot  the  authorities  referred 
to,  and  the  court  is  not  bound  by  any  of  those 
authorities.  It  is  therefore  submitted  that  this 
land  is  sterile  land,  and  the  defendants  ought  not 
to  be  called  on  to  pay  these  expenses. 

Macmorran,  K.C.  in  reply.         @UYt  adVm  ^^ft. 

Aug,  2. — Bigham,  J.  read  the  following  judg- 
ment : — I  have  had  an  opportunity  of  examining 
the  cases  that  were  cited  t>ef ore  me,  and  I  think 
the  result  of  those  cases  is  that  where  land  is 
incapable  of  yielding  a  rack  rent  by  reason  of  its 
being  subjected  to  some  public  user,  the  owner  is 
not  Gable.  For  instance,  where  the  land  has  been 
dedicated  as  a  highway,  or  where  a  church  has 
been  built  upon  it  which  has  been  consecrated 
according  to  English  law  for  public  worship,  or 
where  the  land  has  been  appropriated  by  Act  of 
Parliament  to  some  public  purpose;  but  where 
the  incapacity  is  created  in  favour  of  an  individual 
or  of  a  particular  class  of  persons,  then  the  owner 


does  not  escape  liability.  For  instance,  where 
the  owner  has  covenanted  not  to  use  the  land  for 
any  purpose  of  profit,  or  where  he  has  voluntarily 
devoted  it  to  a  purpose  which  is  inconsistent  witn 
the  receiving  of  rent,  as  in  the  case  of  a  Wesleyan 
chapel.  The  reason  for  this  distinction  seems  to 
be  that  in  the  one  case  nothing  short  of  an  Act 
of  Parliament  can  restore  to  the  land  its  capacity 
to  yield  a  rent,  whereas  in  the  other  case  the 
capacity  to  yield  a  rent  can  be  restored  by  the 
mere  act  of  the  parties,  who  for  the  time  being 
have  destroyed  it.  Then  within  which  category 
does  the  present  case  fall  P  In  my  opinion  it  falls 
within  the  second  category.  It  is  true  that  the 
restriction  which  prevents  the  railway  company 
from  turning  the  land  to  a  profitable  use  is 
embodied  in  an  Act  of  Parliament,  but  that  Act 
creates  no  public  right.  It  does  no  more  than 
give  a  legislative  sanction  to  an  agreement 
between  Mr.  Powell-Cotton  and  his  trustees  on 
the  one  hand,  and  the  railway  company  on  the 
other.  Such  an  agreement  can  be  put  an  end  to 
by  the  parties  to  it  at  any  moment  apparently 
without  the  intervention  of  the  Legislature  :  (see 
Ooldsmid  v.  Great  Eastern  Railway  Company,  49 
L.  T.  Rep.  717 ;  25  Ch.  Div.  511).  The  arguments 
adduced  by  counsel  for  the  defendants  in  this 
case  were  put  forward  in  that  case  by  Mr. 
Hemming,  and  are  to  be  found  at  p.  533  (25  Ch. 
Div.),  and  were  dismissed  by  the  court  as  insuffi- 
cient. That  argument,  therefore,  does  not  afford 
any  answer  to  the  claim  of  the  local  authorities 
to  be  paid  tbe  amount  sued  for.  There  must  be 
judgment  for  the  plaintiffs  with  coet3. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs,  Arthur  P.  Johnson. 
Solicitors  for  the  defendants,  Beale  and  Co. 


Saturday,  Aug.  6, 1904. 

(Before  Darling,  J.) 

Kent  County  Council  v.  Mayor  op 
Folkestone,  (a) 

Limitation  of  actions — Damage  to  highway — 
Action  against  public  body — Period  of  limitation 
— Public  Authorities  Protection  Act  1893  (56  & 
57  Vict.  c.  61),  s.  1  (a)— Locomotives  Act  1898 
(61  &  62  Vict.  c.  29),  s.  12  (1)  (b). 

By  sect.  1  of  the  Public  Authorities  Protection  Act 
1893  an  action  "  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  "  from 
the  matter  complained  of. 

By  sect.  12  (1)  (6)  of  the  Locomotives  Act  1898  pro- 
ceedings for  the  recovery  of  expenses  of  extra- 
ordinary traffic  "shall  be  commenced  within 
twelve  months  of  the  time  at  which  the  damage 
has  been  done.9* 

Held,  that  where  it  is  sought  to  charge  a  public 
authority  with  the  expenses  of  extraordinary 
traffic,  the  period  of  limitation  was  six  months. 

Action. 

The  plaintiffs'  claim  was  as  highway  authori- 
ties for  expenses  incurred  by  them  by  reason  of 
damage  caused  by  extraordinary  traffic  on  their 
highways  by  or  in  consequence  of  the  orders  of 
the  defendants. 

The  damage  was  done  more  than  six  months, 
but  less  than  twelve  months,  before  the  action  was 

-  ■    -  —  --  —  l.-_.J. 

(a)  Reported  by  W.  dk  B.  Hbbbibt.  Esq..  Btrrieter-ftt-L*w, 
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brought*  and  the  defendants  contended  that  the 
claim  was  barred  by  sect.  1  of  the  Public  Autho- 
rities Protection  Act  1893. 

Dickens,  K.C.  and  Theobald  Mathew  for    the 
plaintiffs. 

Hume   Williams,  K.O.   and    Hansell   for    the 
defendants. 

Darling,  J. — In  this  case  I  think  that  the 
plaintiffs  would  be  entitled  to  judgment  for  3002., 
but  for  the  point  that  this  case  is  governed 
by  the  Public  Authorities  Protection  Act  1893. 
With  regard  to  that  there  is  some  difficulty, 
but  I  think  the  defendants  are  entitled  to  judg- 
ment. Sect.  12  (1)  (b)  of  the  Locomotives  Act 
1898,  under  which  this  action  is  brought  to 
recover  damages  for  extraordinary  traffic,  says: 
"Proceedings  for  the  recovery  of  any  expenses 
incurred  after  the  passing  of  this  Act  shall  be 
commenced  within  twelve  months  of  the  time 
at  which  the  damage  has  been  done."  Now, 
this  action  was  commenoed,  I  think,  within 
twelve  months  of  the  doing  of  the  damage,  and 
it  is  said  by  Mr.  Dickens,  and  this  is  the  only 
argument  which  could  be  used,  that  this  Act  of 
1898,  when  it  gives  twelve  months,  has  laid  down 
a  code  applicable  to  all  persons,  private  indi- 
viduals and  public  authorities  alike.  If  that  be 
so,  the  Act  of  1898  has  repealed,  with  regard  to 
public  authorities,  the  Act  of  1893  in  so  far  as 
the  limitation  of  time  within  which  the  action 
for  damage  from  extraordinary  traffic  is  to  be 
brought  is  concerned.  It  does  not  say  so  in 
plain  words,  it  is  absolutely  silent  upon  the 
matter,  and  the  Act  of  1893  was  intended 
obviously  to  put  public  authorities  in  a  different 
position  from  private  individuals.  It  does  not 
affect  to  deal  with  anything  but  public  authorities. 
Sub-sect.  1  of  sect.  1  says :  "  The  action,  prose- 
cution, or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next 
after  the  act,  neglect,  or  default  complained  of." 
I  do  not  think  that  that  provision  in  favour  of 
the  public  authorities  has  been  repealed  or  inter- 
fered with  by  the  Locomotives  Act  of  1898.  I  think 
that  there  still  remain  two  classes  of  persons, 
viz.,  private  individuals  who  are  not  favoured  to 
the  same  extent  as  public  authorities  and  who 
may  be  sued  within  twelve  months  of  the  time 
that  they  have  done  this  damage,  aod  public 
authorities.  I  think  there  still  remains  the  pro- 
tection given  to  public  authorities,  and  I  could 
give  very  good  reasons  why  it  should  be  so,  and 
no  doubt  they  were  given  in  Parliament  in  1893, 
that  no  action  should  lie  against  them  unless 
it  was  instituted  within  six  months.  I  think 
really  that  this  case  is  covered  by  the  reason- 
ing that  I  m v  self  used  in  the  case  of  MarJcey  v. 
Twiworth  Joint  Isolation  Hospital  District  Board 
(83  L.  T.  Rep.  28 ;  (1900)  2  K.  B.  454),  where 
Bigham,  J.  said  he  agreed,  but  I  notice  that  he 
did  not  say  anything  upon  this  point.  However, 
he  said  "  1  agree,"  and  then  he  gave  a  judgment 
of  hia  own  upon  the  other  point,  not  on  these 
words  we  are  dealing  with  now,  as  to  the  com- 
mencement of  the  damage,  and  so  on.  Why  I 
gave  judgment  first  in  that  case  I  cannot  in  the 
least  remember,  but  for  some  reason  I  appear  to 
have  done  so,  and  Bigham,  J.  said  he  agreed  with 
it.  He  gave  no  reason  why  he  did  so.  I  said 
this :  "  It  is  true,  as  he  says,  that  the  action  must 
be  brought  under  the  Fatal  Accidents  Act  within 


twelve  months,  and  the  Act  of  1893  "  (that  is,  the 
same  Act,  the  Public  Authorities  Protection  Act) 
"  does  not  interfere  with  that  limitation  except  as 
to  actions  against  certain  specified  persons,  who 
must  be  sued  within  six  months;  the  Act  does  not 
interfere  with  the  Fatal  Accidents  Act,  except 
that  as  to  certain  classes  a  different  time  limit  is 
imposed,  a  limit  which  affects  not  only  an  action 
under  that  Act,  but  also  any  action  under  any 
Act.  The  two  Acts  do  not  conflict  in  any  way. 
This  action  should  have  been  brought  within  six 
months,  calculated  from  the  death  of  the 
deceased,  and  our  judgment  must  be  for  the 
defendants.' "  It  seems  to  me  that  that  reason- 
big,  good  or  bad,  applies  exactly  to  this  case, 
as  if  I  bad  said,  "The  Act  does  not  interfere 
with  the  Locomotives  Act,"  instead  of,  as  I 
said  there,  "  with  the  Fatal  Accidents  Act/' 
'except  that  as  to  certain  classes  a  different 
time  limit  is  imposed,  a  limit  which  affects  not 
only  an  action  under  that  Act,  but  also  any  action 
under  any  Act."  What  I  said  there  does 
apply  to  this  case,  because  I  said,  "  but  also  any 
action  under  any  Act."  It  seems  to  me  that 
really  I  am  concluded  by  that  judgment,  with 
which  Bigham,  J.  said  he  agreed,  and  I  am  bound 
to  say,  if  I  had  to  reconsider  the  matter  without 
any  authority  at  all,  I  should  still  think  that  that 
was  the  true  reasoning,  and  that  this  Act  of  1893 
is  not  repealed  as  to  public  authorities  by  the 
Locomotives  Act  of  1898.  Therefore  I  shall  enter 
judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Solicitors:  Church,  Adams,  and  Prior,  for 
Charles  Turner,  Maidstone;  HoU,  Beever,  and 
Crowdy,  for  A.  F.  Kidson,  Folkestone. 


Nov.  3  and  18, 1904. 

(Before  Lord  Alyerstone,  O.J.,  Kennedy  and 

Ridley,  J  J.) 

Imperial  and  Grand  Hotels  Company 
Limited  (apps.)  v.  Assessment  Committee 
of  Chbistchurch  Union  (reaps.),  (a) 

Bating  —  Poor  rate  —  Appeal  —  Objection  before 
assessment  committee — Appeal  to  next  quarter 
sessions  after  hearing  by  committee — All  steps 
taken  within  current  year — "  Next  practicable 
sessions" — Repayment  of  excess  —  Poor  Belief 
Act  1743  (17  Geo.  2,  c.  38),  s.  4—  Union  Assess- 
ment  Committee  Amendment  Act  1864  (27  &  28 
Vict.  c.  39),  s.  1. 

By  sect.  4  of  the  Poor  Belief  Act  1743  a  person 
aggrieved  by  any  poor  rate  may  appeal  to  the 
unext  general  or  quarter  sessions  " ;  andfiy  sect  1 
of  the  Union  Assessment  Committee  Amendment 
Act  1864  no  person  can  appeal  to  any  sessions 
against  a  poor  rate  unless  ne  has  given  notice 
of  objectionr— which  might  be  given  "at  any 
time  " — to  the  assessment  committee  against  the 
valuation  list,  and  has  failed  to  obtain  relief. 

A  poor  rate  was  made  for  the  ensuing  twelve 
months,  payable  in  two  instalments.  A  rate- 
payer, after  two  meetings  of  the  assessment 
committee  had  been  held,  and  after  payment  of 
the  first  instalment  of  the  rale,  gave  to  the  assess- 
ment  committee  notice  of  objection  to  the  valua- 
tion list,  which    objection  was    heard   by   the 

(a)  Reported  by  W.  W.  Out,  Esq.,  Baniater-tt-lAwi         " 
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committee  at  their  next  meeting.  The  ratepayer 
appealed  to  the  quarter  sessions  newt  after  such 
hearing  by  the  assessment  committee,  two  Courts 
of  Quarter  Sessions  having  previously  been  held 
since  the  making  of  the  rate.  Objection  was 
taken  that  the  appeal  was  out  of  time,  as  the 
appeal  was  not  to  the  "  next  quarter  sessions.'9 
The  quarter  sessions  overruled  the  objection, 
heard  the  appeal,  and  reduced  the  assessment, 
but  refused  to  order  the  repayment  of  the  excess 
already  paid  on  the  first  instalment.  The  objec- 
tion to  the  assessment  committee  had  been  lodged 
and  determined  and  the  appeal  to  quarter  sessions 
brought  within  the  period  of  the  current  rate 
appealed  against. 

Held,  that  the  appeal  was  brought  to  the  next 
practicable  sessions,  and  that  the  quarter  sessions 
had  jurisdiction  to  hear  the  same. 

Held,  also,  that  the  court,  having  reduced  the  rate, 
were  bound,  under  sect.  8  of  the  Poor  Bate 
Act  1801,  to  order  repayment  of  the  excess  in 
respect  of  the  whole  year's  rate. 

Case  stated  by  the  recorder  of  the  borough  of 
Bournemouth. 

At  the  Court  of  Quarter  Sessions  held  for  the 
borough  of  Bournemouth  on  tie  2nd  Jan.  1904, 
the  Imperial  and  Grand  Hotels  Company  Limited 
appealed  against  a  rate  made  by  the  overseers  of 
the  parish  of  Bournemouth  in  the  Christchurch 
Union  upon  the  21st  April  1903,  the  appellants 
having  objected  to  the  valuation  list  before  a 
meeting  of  the  assessment  committee  of  the 
repondent  union  held  upon  the  12th  Nov.  1903, 
and  failed  to  obtain  relief  thereat,  as  required  by 
sect.  1  of  the  Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Yict.  c.  39). 

When  the  appeal  was  called  on  for  hearing 
counsel  for  the  respondents  objected  that  the 
recorder  had  no  jurisdiction  to  hear  the  appeal, 
inasmuch  as  the  appellants  had  not  appealed  to 
the  next  quarter  sessions  for  the  borough  as 
required  by  sect.  4  of  the  Poor  Relief  Act  1743 
(17  Geo.  2,  c.  38). 

The  following  admitted  facts  were  relied  upon 
by  counsel  for  the  respondents  in  support  of  their 
objection : 

The  rate  appealed  against  was  made  upon  the 
2l8t  April  1903  to  provide  for  expenses  to  be 
incurred  before  the  31st  March  1904,  payable  by 
two  equal  instalments,  the  first  payable  on  the 
1st  May  1903  and  the  second  on  the  1st  Nov. 
1903. 

The  assessment  committee  of  the  respondent 
union  held  meetings  for  the  purpose  of  hearing 
objections  to  the  valuation  list,  of  which  due 
notice  was  given  upon  the  15th  May,  the  13th  Aug., 
and  the  12th  Nov.  1903. 

Courts  of  Quarter  Sessions  were  held  on  the 
27th  June  and  the  27th  Oct.  1903. 

The  appellants  first  gave  notice  of  objection  to 
the  valuation  list,  on  which  the  rate  was  based,  on 
the  26th  Oct.  1903,  and  this  objection  was  heard 
by  the  assessment  committee  at  their  meeting 
held  on  the  12th  Nov.  1903. 

The  appellants  on  the  5th  Dec.  1903  gave  due 
notice  of  appeal  to  the  quarter  sessions  to  be  held 
on  the  2nd  Jan.  1904. 

The  appellants  had  paid  the  first  instalment  of 
the  rate  which  became  payable  on  the  1st  May 
1903,  in  the  month  of  Aug.  1903,  before  they 
gave  the  notice  of  objection  to  the  valuation  list. 


The  recorder  overruled  the  objection,  being  of 
opinion  that  in  the  circumstances  above  stated 
the  appeal  was  made  to  the  next  quarter  sessions 
for  the  borough  within  the  meaning  of  the  Poor 
Belief  Act  1743  (17  Geo.  2,  c.  38),  s.  4,  and  the 
Union  Assessment  Committee  Amendment  Act 
1864  (27  &  28  Vict.  c.  39)f  s.  1. 

Having  heard  the  appeal  on  the  merits  on  the 
2nd  Jan.  1904;  the  recorder  delivered  judgment 
therein  upon  the  12th  April  1904  in  favour  of  the 
appellants  with  costs,  and  ordered  that  the  gross 
estimated  rental  of  the  Imperial  Hotel  be  reduced 
from  1500Z.  to  1325Z.  and  that  of  the  Grand  Hotel 
from  2050Z.  to  1530Z.,  but  inasmuch  as  the  appel- 
lants had  not  taken  steps,  as  they  might  have 
done,  to  appeal  against  the  rate  at  an  earlier  date, 
he  ordered  that  the  alteration  of  the  assessment 
should  only  operate  in  respect  of  the  second 
instalment  of  the  rate,  and  refused  to  order  that 
the  excess  paid  by  the  appellants  in  respect  of 
the  first  instalment  should  be  refunded  to  them 
or  allowed  off  the  second  instalment. 

Counsel  for  the  appellants  contended  that  the 
recorder  was  bound  to  order  that  the  excess  paid 
by  the  appellants  in  respect  of  the  first  instal- 
ment should  be  refunded.  The  recorder,  however, 
refused  to  vary  his  order.  The  questions  for  the 
opinion  of  tbe  court  were:  (1)  Whether  the 
recorder  was  right  in  holding  that  the  appellants 
were  not  out  of  time  in  bringing  their  appeal, 
and  that  he  had  jurisdiction  to  hear  their  appeal. 
(2)  If  the  answer  to  the  first  question  should  be 
in  the  affirmative,  whether  the  recorder  was  right 
in  ordering  that  the  alteration  made  by  him,  in 
the  rate  should  only  apply  to  the  second  instal- 
ment thereof. 

If  the  answer  to  the  first  question  should  be  in 
the  negative,  the  appeal  against  the  rate  was  to 
be  dismissed,  and  judgment  was  to  to  be  entered 
for  the  respondents.  If  the  answer  to  the  second 
question  should  be  in  the  affirmative  his  order 
was  to  stand ;  if  in  the  negative,  his  order  was  to 
be  varied,  and  the  court  were  to  make  such  order 
therein  as  the  court  should  think  fit. 

Sect.  4  of  the  Poor  Belief  Act  1743  (17  Geo.  2, 
o.  38)  provides  : 

In  oaae  any  person  or  persons  shall  find  him,  her,  or 
themselves  aggrieved  by  any  rate  or  assessment  made 
for  the  relief  of  the  poor,  or  shall  have  any  material 
objection  to  any  person  or  persons  being  put  on  or  left 
out  of  such  rate  or  assessment,  or  to  the  stun  charged 
on  any  person  or  persons  therein,  or  shall  have  any 
material  objection  to  suoh  aooonnt  as  aforesaid,  or  any 
part  thereof,  or  shall  find  him,  her,  or  themselves 
aggrieved  by  any  negleot,  act  or  thing  done  or  omitted 
by  the  ohurohwardens  and  overseers  of  the  poor,  or  by 
any  of  His  Majesty's  justices  of  the  peaoe,  it  shall  and 
may  be  lawful  for  such  person  or  persons,  in  any  of  the 
oases  aforesaid,  giving  reasonable  notice  to  the  ohnroh- 
wardens or  overseers  of  the  poor  of  the  parish,  town- 
ship, or  place,  to  appeal  to  the  next  general  or  quarter 
sessions  of  the  peaoe  for  the  county,  riding,  division, 
corporation,  or  franchise  where  each  parish,  township,  or 
place  lies ;  and  the  justices  of  the  peaoe  there  assembled 
are  hereby  authorised  and  required  to  reoeive  suoh 
appeal,  and  to  hear  and  finally  determine  the  same ;  but 
if  it  shall  appear  to  the  said  justices  that  reasonable 
notice  was  not  given,  then  they  shall  adjourn  the  said 
appeal  to  the  next  quarter  sessions,  and  then  and  there 
finally  hear  and  determine  the  same ;    .    .    . 

Sect.  2  of  the  Union  Assessment  Committee 
Act  1862  (26  &  26  Yict.  o.  103)  provided  that  the 
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board  of  guardians  in  every  union  should  at 
their  first  meeting  appoint  from  among  them- 
selves  an  assessment  committee  of  the  union!  and 
by  sect.  18  any  person  who  might  feel  himself 
aggrieved  by  any  valuation  list  on  the  ground  of 
unfairness  or  incorrectness  in  the  valuation  of 
any  hereditaments  included  therein,  might  at  any 
time  after  the  deposit  of  such  list,  and  before  the 
expiration  of  twenty* eight  days  after  the  notice  of 
such  deposit  of  the  list,  give  to  the  committee  a 
notice  in  writing  of  his  objection,  specifying  the 
grounds  thereof,  and  by  sect  19  the  committee 
were  to  hold  meetings  to  hear  such  objections. 

Sect.  1  of  the  Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Yict.  c.  39) 
provides : 

Before  any  appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  made  for  any  parish 
contained  in  any  union  to  which  the  Union  Assessment 
Committsa  Act  1862  applies,  the  appellant  shall  give 
twenty-one  days'    notice  in  writing   previous  to    the 
special  or  quarter  sessions  to  whioh  such  appeal  is  to  be 
made  of  the    intention  to  appeal,    and    the  grounds 
thereof,  to  the  assessment  oommittee  of  such  union : 
Provided  that  after  the  first  day  of  Augnsc  next  no 
perton  shall  be  empowered  to  appeal  to  any  sessions 
against  a  poor  rate  made  in  conformity  with  the  valua- 
tion list  approved  of  by  such  oommittee,  unless  he  shall 
have  given  to  suoh  oommittee  notice  of  objection  against 
the  said  list,  and  shall  have  failed  to  obtain  suoh  relief 
in  the  matter  as  he  deems  just ;  and  whioh  objeotion, 
after  notice  given  at  any  time  in  the  manner  prescribed 
by  the  said  Act  with  respect  to  objections,  the  oommittee 
shall  hear,  with  full  power  to  call  for  and  amend  suoh 
list,  although  the  same  has  been  approved  of,  and  no 
subsequent  list  has  been  transmitted  to  them,  and  if 
they  amend  the  same  shall  give  notice  of  suoh  amend- 
ment to  the  overseers,  who  shall  thereupon  alter  their 
then  current  rate  accordingly. 

The  Poor  Bate  Act  1801  (41  Goo.  3,  o.  23) 
provides : 

Sect.  8.  If  upon  the  hearing  of  any  appeal  from  any 
rate  or  assessment  for  the  relief  of  the  poor,  the  court 
of  general  or  quarter  sessions  of  the  peaoe  shall  order 
the  name  or  names  of  any  person  or  persons  to  be  struck 
out  of  suoh  rate  or  assessment,  or  the  sum  or  sums  rated 
or  assessed  on  any  person  or  persons  to  be  decreased  or 
lowered,  and  if  it  shall  be  made  appear  to  the  said  oourt 
that  suoh  person  or  persons  hath  or  have,  previously  to 
the  hearing  of  suoh  appeal,  paid  any  sum  or  sums  of 
money,  in  oonseqnenoe   of    such  rate  or  assessment, 
whioh    he,    she,  or  they    ought   not  to  have  paid  or 
been  charged  with,  then  and  in  every  such  oase  the 
said  oourt  shall  order  all  and  every  suoh  sum  and  sums 
of  money  to  be  repaid  and  returned,  by  the  said  ohuroh- 
wardens  and  overseers  of  the  poor,  to  the  person  or 
persons  having  paid  the  same  respectively,  together  with 
all  reasonable  oosts,  charges,  and  expenses,  occasioned 
by  suoh  person  or  persons  having  paid  or  been  required 
to  pay  the  same ;  and  all  and  every  the  sum  and  sums 
of  money  so  ordered  to  be  repaid  or  returned  by  the 
churchwardens  and  overseers  of  the  poor,  or  any  of 
them,  shall  and    may,  together  with   all  suoh    oosts, 
charges,  and  expenses  as  aforesaid,  be  levied  and  re- 
covered from  them,  or  any  of  them,  by  distress  and  all 
suoh  other  ways  and  means  as  the  money  oharged, 
rated,  or  assessed  on  any  person,  by  any  rate  or  assess- 
ment made  for  the  relief  of  the  poor,  can  or  may  be  by 
law  levied  or  recovered. 

W.  ft  Ryde  (Francke  with  him)  for  the  assess- 
ment oommittee. — The  recorder  was  wrong  in 
holding  that  the  appeal  was  in  time.  His  finding 
in   effect   comes   to  this,  that  if  the  appellant  « 


allowed,  say,  ten  years  to  elapse  his  appeal  to 
quarter  sessions  would  still  be  in  time.   By  sect.  4 
of  the  Poor  Belief  Act  1743,  a  person  aggrieved 
by  a  poor  rate  may  appeal  to  the  "  next  general 
or  quarter  sessions/*  so  that  if  he  appeals  at  all  his 
appeal  must  be  to  the  next  quarter  sessions,  and 
that  has  been  judicially  decided  to  mean  the  next 
practicable  sessions.     Then,  sect.  1  of  the  Union 
Assessment    Oommittee   Amendment  Act  1864 
says  that  on  his  way  to  the  quarter  sessions  he 
must  go  to  the  assessment  oommittee  and  there 
make  his  objection  to  the  valuation  list.    If  he 
is  dissatisfied  and  wishes  to  appeal,  he  must  still 
go  to    the  next   practicable  sessions.     At  the 
time  the  Act  17  Geo.  2  was  passed  there  was  no 
assessment  committee  in  existence.     Under  the 
Union    Assessment    Oommittee    Act    1862   an 
assessment  committee  was  constituted  (sect.  2), 
and  by  sect.  14  the  overseers  were  required  to 
prepare  valuation  lists.    By  sect.  18  a  person 
aggrieved  by  the  valuation   list   could   within 
twenty-eight  days  object  before  the  assessment 
oommittee,  and  by  sect.  19  the  oommittee  were  to 
hold  meetings  to  hear  suoh  objections,  and  when 
the  list  was  finally  approved  no  further  alteration 
could  be  made  except  by  a  new  list :  (sect.  24). 
The  effect  of  that  section  was  to  make  the  over- 
seers bound  by  the  valuation  list,  but  to  leave  the 
ratepayer  free,  and  if  he  was  dissatisfied  with  the 
rate  his  remedy  remained  (as  before)  to  appeal 
against  the  rate  to  the  special  or  quarter  sessions. 
By  sect.  18  a  ratepayer  had  only  twenty- eight  days 
wherein  to  give  his  notice  of  objection,  and  if  he 
missed  his  opportunity  of  objecting,  then  he  might 
be  bound  for  five  years.    That  was  the  mischief 
aimed  at  by  sect.  1  of  the  Act  of  1864.    That 
section  says  that  he  may  give  notice  of  objection 
"  at  any  time."    That  cannot  mean  that  he  can 
give  notice  of  objection,  say,  ten  years  afterwards. 
The  words  are  capable  of  a  more  reasonable  con- 
struction.    Under  the  Act  of  1862  there  was  no 
power  to  object  after  the  twenty-eight  days,  or  to 
alter  the  list  after  final  approval.    Sect.  1  of  the 
Act  of  1864  liberates   the  parties   from    these 
trammels,  and  the  words  "  at  any  time  "  were 
put  into   guard  against  two  things:   first,  the 
twenty- eight   days'    limit   for    objecting,    and, 
secondly,  the  provision  that  the  list  could  not  be 
altered  after  final  approval.    The  words  "  at  any 
time  "  are  perfectly  intelligible  on  that  view,  and 
they  were  not  intended  to  repeal  the  provision  in 
the  Act  of  George  II.,  which  says  that  the  appeal 
should  be  to  the  next  sessions,  and  it  is  con- 
ceded   that   that    provision    is    still   in   force. 
The  two  Acts  of  George  II.  and  of  1864  are  to  be 
construed  together,  and  the  right  of  appeal  is 
given  by  the  Act  of  George  II.  on  condition  that 
the  appellant  should  go  to  the  next  practicable 
sessions.    An  appellant  must  use  expedition  in 
going  to  the  assessment  committee  in  order  to 
get  to  the  next  practicable  quarter  sessions,  and 
here  the  appellants  have  not  done  so,  as  they 
allowed  two  meetings  of  the  assessment  com- 
mittee to  pass  and  two  quarter  sessions  to  pass 
before  they  brought  their  appeal  to  the  quarter 
sessions  on  the  2nd  Jan.  1904.    The  case  most 
against  our  contention  is  Reg.  v.  Great  Western 
Railway  Company  (38  J.  P.  822),  where  the  point 
might  have  been  raised,  but  was  not.    In  Reg.  v. 
Biggleswade  Union  (21  L.  T.  Rep.  494)  the  appel- 
lant had  gone  to  the  first  meeting  of  the  assessment 
committee  and  then  to  the  first  quarter  sessions 
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after  such  meeting,  and  it  was  held  that  that  was 
the  next  practicable  quarter  sessions,  although  one 
quarter  sessions  had  been  passed  over,  inasmuch 
as  it  was  the  next  practicable  sessions  to  which  he 
could  have  gone  after  complying  with  sect.  1  of 
the  Act  of  1864.  There  no  meeting  of  the 
assessment  committee  had  been  passed  over, 
each  step  having  been  taken  with  promptitude. 
The  following  cases  show  the  inconvenient 
results  which  would  follow  from  the  recorder's 
decision : 

Liverpool  Ga.8  Company  v.  Everton,  L.  Rep.  6  C.  P. 

414  ;  b.o.  Reg.  v.  Recorder  of  Liverpool,  23  L.  T. 

Rep.  813 ; 
Teg,   v.   Wiltshire  Justices,  40  L.  T.   Rep.   681 ; 

4  Q.  B.  Div.  326. 

If  an  appellant  can  go  to  the  next  practicable 
sessions,  he  cannot  by  his  own  delaj  make  a  later 
sessions  a  practicable  sessions.  He  also  referred 
to 

Reg  v.  West  Riding  Justices,  31  L.  T.  Rep.  O.  8. 
232  ;  E.  B.  &  E.  713. 

Clavell  Salter,  K.O.  (Hay don  with  him)  for  the 
Imperial   and    Grand   Hotels    Company.  —  The 
appeal  was  in  time.    The  rate  was  made  on  the 
21st  April  1903 ;  both  the  objection  to  the  assess- 
ment committee  and  the  appeal  to  quarter  ses- 
sions were  made  within  the  year,  so  that  all  the 
steps  were  taken  within  the  currency  of  the  rate. 
If  the  duty  of  an  appellant  appealing  against  a 
current  rate  is,  as  it  *ras  under  the  old  law,  to 
go  to  the  next  quarter  sessions  after  the  making 
of  the  rate,  then  it  must  be  admitted  that  the 
appellants  here  did  not  go  to  the  .next  quarter 
sessions ;  but  if  their  duty  was  to  go  to  the  next 
quarter  sessions  after  they  had  acquired  a  griev- 
ance, then  they  have  done  so.    Dealing  first  with 
the  Act  of  George  II.,  which  gave  a  general  right 
of  appeal  to  every  ratepayer,  the  right  of  appeal 
was  to  a  person   "aggrieved"   by  the  rate,  and 
to  the  "  next   quarter  sessions.       The  person 
"  aggrieved  "  had  the  right  to  go  to  the  sessions, 
but  his  duty  was  to  go  to  the  next  quarter  sessions 
after  his  grievance  had  accrued.    The  Act  of  1862 
gave   a   right,  but   a  limited   one,   to  the  rate- 
payer to  object  to  the  valuation  list.    Between 
1862    and  1864  a   ratepayer,   who  felt  himself 
aggrieved  by  being  over-assessed,  might  go  and 
complain    to    the    assessment    committee;    but, 
if  he   succeeded    before    the  committee,   it  did 
not    affect     the    current     rate     as    to    which 
he  would   still   have   to   appeal   to  quarter  ses- 
sions.   That  was    one  of  the   things  which  the 
Act  of  1864  altered ;  but  between  those  dates  the 
assessment  committee  was  not  a  body  who  could 
grant  relief  against  the  current  rate.    Then  came 
the  Act  of  1864,  and  sect.  1  consisted  of  two  parts, 
the  first  as  to  procedure  under  which   Beg.  v. 
Biggleswade  Union  (ubi  sup.)  was  decided,  and 
the  second  part  dealing  with  the  right  of  appeal, 
and  in  one  direction  limiting   that   right.    The 
assessment    committee  was   for   the  first  time 
clothed  with  the  power  of  giving  relief  against 
the  current  rate.    The  ratepayer  must  go  first  to 
them,  and  if  he  satisfies  them  they  can  give  relief 
not  only  in  respect  of  future  rates,  but  also  in 
respect  of  the  current  rate ;  and  in  substance  he  is 
not  clothed  with  the  legal  right  to  go  to  the  quarter 
sessions  until  he  has  gone  to  the  lower  authority 
and  has  failed;  and  as  to  going  to  this  lower 
authority  there  is  a  distinct  direction  in  sect.  1 


that  he  may  give  his  notice  to  go  to  the  assess- 
ment committee  "  at  any  time."  The  law  always 
was,  and  is,  that  the  appellant  must  go  to  the 
first  sessions  after  his  right  to  go  there  has 
accrued.  Since  1864  his  right  to  go  there  does 
not  accrue  until  he  has  gone  to  the  assessment 
committee  and  has  been  aggrieved  by  their 
decision,  and  although  his  right  of  appeal  has 
been  limited  in  scope,  it  has  been  extended  as  to 
time — that  is,  from  twenty- eight  days  to  any 
time.  The  ratepayer  appealing  against  a  rate 
may,  at  any  time  during  the  currency  of  the  rate 
— that  is,  while  the  assessment  committee  have 
power  to  alter  that  rate,  go  to  the  assessment  com- 
mittee. Then  after  that  he  must  go  to  the  next 
sessions,  which  the  appellants  in  this  case  did. 
The  ratepayer  cannot  go  to  the  committee  after 
the  currency  of  the  rate,  as  the  committee  would 
then  have  no  power  to  alter  the  rate.  Then,  as 
to  the  second  point,  the  recorder  was  wrong  in 
not  reducing  the  first  instalment  of  the  rate.  If 
he  had  jurisdiction  to  lower  the  rate,  then  he  was 
bound,  under  sect  8  of  the  Poor  Bate  Act  1801 
(41  Geo.  3,  c.  23),  to  order  the  return  of  the  excess 
paid  on  the  first  instalment  of  the  rate.  He 
referred  to 

Reg.  v.   Great    Western    Railway    Company   (ubi 
sup.); 

Reg.  v.  Wiltshire  Justices  (ubi  sup,). 

Ryde  in  reply. — It  is  important  "that  appeals 
should  be  prosecuted  promptly,  so  that  the  public 
authorities  should  not  be  left  in  uncertainty 
whether  the  rate  is  to  be  attacked  or  not " : 

Reg,  v.  Surrey  Justices,  43  L.  T.  Rep.,  at  p.  503 ; 
6  Q.  B.  Div.,  at  p.  111. 

[He  referred  to  Bex  v.  Sussex  Justices,  15  East* 

206  J  Cur.  adv.  vult. 

Nov.  18.  —  The  judgment  of  the  court  (Lord 
Alverstone,  G.J.,  Kennedy  and  Ridley,  JJ.)  was 
read  by 

Lord  Alverstone,  C.J. — This  is  an  appeal  on 
a  case  stated  from  a  decision  of  Mr.  Kinglake,  the 
Recorder  of  Bournemouth,  and  raises  a  question 
of  some  difficulty  under  the  Poor  Relief  Act 
1743  and  the  Union  Assessment  Committee  Acts 
1862  and  1864.  The  rate  appealed  against  was 
made  on  the  21st  April  1905  to  provide  for  ex- 
penses up  to  the  30th  March  1904,  and  was  pay- 
able by  two  instalments,  one  on  the  1st  May 
and  the  second  on  the  lsc  Nov.  1903.  Meetings 
of  the  assessment  committee  were  held  on  the 
15th  May,  the  13th  Aug.,  and  the  12th  Nov. 
Courts  of  quarter  sessions  were  held  on  the  27th 
June  and  the  27th  Oct.  The  first  notice  of  objec- 
tion was  given  by  the  appellants  to  the  assess- 
ment committee  on  the  26th  Oct. ;  the  objection 
was  heard  and  determined  on  the  12th  Nov., 
and  the  notice  of  appeal  to  the  sessions  held  on 
the  2nd  Jan.  1904  was  given  on  the  5th  Dec. 
1903.  The  appellants  in  the  month  of  Aug.  1903 
paid  the  first  instalment  due  on  the  1st  May. 
Objection  was  taken  to  the  jurisdiction  of  the 
recorder  upon  the  ground  that  the  appeal  to  the 
January  Quarter  Sessions  was  too  late,  not  having 
been  brought  to  the  next  quarter  sessions  within 
the  meaning  of  sect.  4  of  17  Geo.  2,  c.  38.  It  is 
clear  from  the  authorities,  and  in  fact  it  is  not 
disputed,  that  up  to  the  passing  of  the  Union 
Assessment  Committee  (Amendment)  Act  1864 
the  appeal  would  have  been  too  late.    There  are 
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numerous  authorities  which  establish  that  an 
appeal  against  a  rate  must  be  brought  at  the 
next  practicable  sessions  at  which  an  effectual 
appeal  could  be  lodged :  see  Bex  v.  Sussex  Justices 
(15  East,  206),  Reg.  v.  Justices  of  West  Biding  of 
Yorkshire  (E.  B.  '&  E.  713),  and  numerous  other 
cases.  Sect.  1  of  the  Union  Assessment  Com- 
mittee (Amendment)  Act  1864  provides  that 
no  person  shall  be  allowed  to  appeal  against 
a  poor  rate  unless  he  shall  have  given  to 
the  assessment  committee  notice  or  appeal 
against  the  valuation  list,  and  shall  have  failed  to 
obtain  such  relief  in  the  matter  as  he  deems  just. 
And  the  section  further  provides  that :  "  After 
notice  given  at  any  time  in  the  manner  prescribed 
by  the  said  Act  with  respect  to  objections,  the 
committee  shall  hear"  such  objections  "with 
full  power  to  call  for  and  amend  such  list,  although 
the  same  has  been  approved  of,  and  no  subsequent 
list  has  been  transmitted  to  them,  and  if  they 
amend  the  same  shall  give  notice  of  such  amend- 
ment to  the  overseers,  who  shall  thereupon  alter 
their  current  rate  accordingly."  It  was  contended 
on  behalf  of  the  respondents,  the  assessment 
committee  of  the  Ohristchurch  Union,  that  the 
proviso  to  this  section,  which  makes  it  a  condition 

Sreoedent  to  an  appeal  that  an  appellant  shall 
ave  given  notice  of  objection  to  the  assessment 
committee,  and  shall  have  failed  to  obtain  relief, 
had  not  affected  the  duty  of  the  appellant,  under 
the  4th  section  of  the  Act  of  1743,  of  bringing 
his  appeal  to  the  next  practicable  sessions  after 
the  publication  of  the  rate,  and  that,  inasmuch  as 
the  appellants  had  taken  no  steps  until  the 
26th  Oct,  and  had  allowed  the  meetings  of  the 
assessment  committee  of  May  and  August  to 
go  by,  and  that  no  explanation  was  given 
to  account  for  the  delay,  the  appellants  had 
failed  to  comply  with  the  provisions  of  the 
Act  of  1743.  It  was  further  contended  that, 
inasmuch  as  the  recorder  had  found  that  the 
appellants  had  not  taken  steps,  which  they  might 
have  taken,  to  object  to  the  rate  at  an  earlier  date, 
he  had  in  effect  decided  that  the  delay  in  going 
to  the  assessment  committee,  and  the  consequent 
postponement  of  the  appeal,  showed  that  the 
appellants  had  not  brought  the  appeal  to  the  next 
practicable  sessions.  There  is  a  great  deal  of  force 
in  this  contention,  and  there  is  no  doubt  the  lan- 
guage in  some  of  the  judgments  which  have  been 
given  shows  that  an  appellant  ought  to  be  prompt 
in  raising  objections ;  for  instance,  Bovill,  0. J.,  in 
Beg.  v.  Biggleswade  Union  (21  L.  T.  Rep.  494),  in 
deciding  in  favour  of  an  appellant,  said  that  there 
was  nothing  to  show  that  the  appellant "  took  more 
than  a  reasonable  time  before  taking  any  step." 
But  we  are  dealing  with  the  question  of  jurisdic- 
tion. Whatever  the  true  view  may  be  in  a  case 
in  which  it  could  be  proved  that  as  a  matter  of 
fact  the  appellants  had    unreasonably    delayed 

going  before  the  assessment  committee,  and  had 
thereby  exceeded  the  time  allowed  for  appealing, 

we  are  unable  to  any  that  the  recorder  had  no 

Jurisdiction  to  entertain  this  appeal.  The  Act  of 
743  provided  that  the  appellant  should  appeal  to 
the  next  general  or  quarter  sessions.  These 
words,  as  we  have  already  said,  have  been  con- 
strued to  mean  the  next  practicable  sessions. 
Sect.  1  of  the  Act  of  1864  contains  no  similar 
direction  or  limitation.  Reliance  was  placed  by 
the  appellants,  the  Imperial  and  Grand  Hotels 
Company,  upon  the  words  in  sect.  1  of  the  Act  of 


1864 :  "  At  any  time,"  following  the  words  "  after 
notice  given,"  but  we  doubt  whether  that  argu- 
ment is  entitled  to  much  weight  because  those 
words  were,  undoubtedly  necessary  in  order  to 
extend  the  limit  of  twenty- eight  days,  during 
which,  under  sect.  18  of  the  Union  Assessment 
Committee  Act  1862,  a  person  could  object  to  the 
valuation  list,  and  also  to  give  the  committee 
power  to  alter  the  list,  notwithstanding  approval 
under  the  same  Act.  But  apart  from  this  argu- 
ment the  section  contains  no  direction  or  limitation 
similar  to  that  contained  in  the  Act  of  1743,  that 
the  appellant  shall  lodge  his  objection  before  the 
next  or  any  particular  meeting  of  the  assessment 
committee,  and,  looking  to  the  practical  working 
of  the  matter,  we  think  it  quite  possible  that  the 
Legislature  recognised  that  these  objections  could 
not  be  dealt  with  as  speedily  as  appeals  against 
poor  rates  under  the  old  law,  especially  having 
regard  to  the  extended  powers  of  objection  which 
were  conferred  by  the  Union  Assessment  Com- 
mittee Acts  of  1862  and  1864.  Further,  the 
power  of  the  committee  to  alter  a  current  rate 
would  seem  indirectly  to  limit  the  time  within 
which  objections  can  be  effectually  taken.  We 
express  no  opinion  as  to  what  may  be  the  true 
view  to  be  taken  in  a  case  in  which  the  whole 
period  for  which  the  rate  was  made  was  allowed 
to  go  by,  or  where,  as  we  have  said,  persons  have 
been  guilty  of  unreasonable  delay  in  giving 
notice  of  their  objections.  But  we  are  unable  to 
say  in  this  case,  in  which  the  objection  was 
lodged  and  determined,  and  the  appeal  brought 
within  the  period  of  the  current  rate,  that  the 
jurisdiction  of  the  Court  of  Quarter  Sessions  was 
ousted,  because  the  appellants  might  have  lodged 
their  objection  at  one  or  two  earlier  meetings  of 
the  assessment  committee.  Upon  the  whole, 
therefore,  we  are  of  opinion  that  the  recorder  was 
right  in  hearing  the  appeal,  and  in  declining  to 
give  effect  to  the  preliminary  objection.  The  other 
point  raised  in  the  case  must,  in  our  opinion,  be 
answered  in  favour  of  the  Imperial  and  Grand 
Hotels  Company.  The  recorder  having  reduced 
the  rateable  value  from  1500Z.  to  13252.  in  the  one 
case,  and  from  2050J.  to  15302,  in  the  other, 
ordered  that  the  repayment  of  the  excess  should 
operate  in  respect  of  the  second  instalment  of  tbe 
rate  and  should  not  apply  to  the  first  instalment 
which  the  Imperial  and  Grand  Hotels  Company 
had  paid  in  August.  Assuming  that  he  could 
entertain  the  appeal,  as  we  have  already  decided, 
he  was  bound,  having  regard  to  the  provisions  of 
sect.  8  of  the  Poor  Rate  Act  1801  (41  Geo.  3, 
c.  23)  to  order  repayment  of  the  excess  in  respect 
of  the  whole  rate.  We  therefore  think  that  the 
appeal  of  the  assessment  committee  must  be 
dismissed  with  costs,  and  the  order  varied  as 
above  directed,  and  the  appeal  of  the  Imperial 
and  Grand  Hotels  Company  should  be  allowed 

with  costs.  Judgment  accordingly. 

Solicitors  for  the  respondents  (the  assessment 
committee),  Lovell,  Son,  and  Pitfield,  for  Druitt 
and  Druitt,  Ohristchurch. 

Solicitor  for  the  appellants,  C.  F.  Ingram,  for 
Charles  Lacey,  Bournemouth. 
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COURT    OF    APPEAL. 

Friday,  Oct.  28, 1904. 

(Before  Collins,  M.B.,  Stirling  and 
Mathbw,  L.JJ.) 

Millard  (app.)  v.  B alb y- with- Hexthorpe 
Urban  District  Council  (resps.).(a) 

APPEAL  FROM  THE  KINO'S  BENCH  DIVISION. 

Local  government  —  Paving  expenses  —  Liability 
of  frontager — Change  of  ownership  of  premises 
— Owner  at  date  of  completion  of  works  not 
owner  at  date  of  demand  —  Summary  pro- 
ceedings—Public Health  Act  1875  (38  &  39  Vict. 
c.  55),  ss.  150,  257. 

Under  sect,  150  of  the  Public  Health  Act  1875  a 
local  authority  served  notices  upon  the  owners  of 
premises  fronting  a  certain  street  requiring  them 
to  pave  and  make  up  the  street,  andt  upon  the 
notices  not  being  complied  with,  carried  out  the 
required  works,  and  apportioned  the  expenses 
on  the  frontagers. 

One  of  the  frontagers  upon  whom  the  notice  to 
pave  had  been  served  sold  his  premises  after  the 
works  had  been  completed  by  tne  local  authority, 
but  before  notice  of  the  apportionment  of  the 
expenses  and  of  the  demand  for  the  apportioned 
sum  had  been  served  on  him  by  the  local  autho- 
rity. 

Tlie  local  authority  having  taken  summary  pro- 
ceedings against  him  to  recover  the  apportioned 
amount  : 

Held,  reversing  the  decision  of  the  Divisional  Court 
(90  L.  T.  Rep.  489),  that  the  frontager,  since  he 
was  owner  of  the  premises  at  the  date  of  the 
completion  of  the  works,  was  liable  to  pay  the 
amount  apportioned  in  respect  of  the  premises 
owned  by  him  at  that  date. 

Dicta  of  Cockburn,  C.J.  in  Beg.  v.  Swindon  New 
Town  Local  Board  (4  Q.  B.  Div.  305)  dis- 
approved. 

Appeal  by  the  respondents,  the  Balby-with- 
Hexthorpe  U  rban  District  Council,  from  a  judg- 
ment of  the  Divisional  Court  (Lord  Alverstone, 
C. J.,  Wills  and  Kennedy,  JJ.)  upon  a  case  stated 
by  justices  of  the  peace  for  the  West  Biding  of 
the  county  of  York. 

The  case  is  set  out  in  the  report  of  the  judg- 
ment of  the  Divisional  Court  (90  L.  T.  Bep.  489), 
the  facts  being  shortly  as  follows : — 

The  respondents  were  the  urban  authority  of  a 
district  within  which  was  a  street  called  Carr 
Hill-road. 

On  the  8th  June  1899  they  served  notices  under 
sect.  150  of  the  Public  Health  Act  1875  upon  the 
owners  of  premises  fronting  the  road  requiring 
them  to  pave  and  make  up  the  road. 

The  appellant  was  at  that  time  the  owner  of 
certain  such  premises,  and  was  duly  served  with 
the  notice. 

These  notices  were  not  complied  with  by  the 
frontagers,  and  the  respondents  thereupon  pro- 
ceeded to  carry  out  the  works  required  by  the 
notices  to  be  done. 

On  the  4th  Dec.  1901  the  works  were 
completed. 

(a)  Reported  by  E.  Maklky  Smith,  Esq.,  Barrister-at-Law. 


On  the  20th  March  1902  the  appellant  entered 
into  a  contract  for  the  sale  of  his  premises  in 
Carr  Hill-road,  and  on  the  25th  April  following 
the  premises  were  duly  conveyed  by  him  to  a 
brewery  company. 

On  the  24th  Nov.  1902  the  appellant  was  served 
with  a  formal  notice  in  writing  of  the  amount  ap- 
portioned by  the  surveyor  of  the  respondents  as 
the  proportion  due  from  the  appellant  in  respect 
of  his  premises  of  the  expenses  incurred  by  the 
respondents  in  the  execution  of  the  works. 

On  the  20th  May  1903  a  formal  demand  in 
writing  for  payment  of  the  sum  of  451.  lis.  Id. 
was  personally  served  on  the  appellant  in  accord- 
ance with  the  provisions  of  sect  257  of  the  Public 
Health  Act  1875. 

The  appellant  failed  to  pay  this  sum,  or  any 
part  thereof,  and  the  respondents  took  summary 
proceedings  to  enforce  their  claim. 

The  justices  held  that  the  appellant  was  liable, 
and  made  an  order  against  him  for  payment,  but 
stated  a  case  for  the  opinion  of  the  court. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Kennedy,  JJ.)  said  that  if  the  matter 
were  res  Integra  they  would  have  decided  that 
the  appellant  was  liable ;  but,  considering  that 
they  were  bound  by  certain  dicta  of  Cockburn,  C.  J. 
in  Beg.  v.  Swindon  New  Town  Local  Board  (4 
Q.  B.  Div.  305),  they  reversed  the  decision  of  the 
justices,  but  gave  leave  to  appeal  (90  L.  T.  Bep. 
489). 

The  respondents  appealed. 

The  Public  Health  Act  1875  (38  &  39  Vict  c.  55) 
provides  as  follows : 

Sent.  150.  Where  any  street  within  any  urban  district 
(not  being  a  highway  repairable  by  the  inhabitant*  at 
large)  or  the  carriage-way,  footway,  or  any  other  part 
of  auoh  street  is  not  sewered,  levelled,  paved,  metalled, 
flagged,  channelled,  and  made  good,  or  is  not  lighted  to 
the  satisfaction  of  tbe  urban  authority,  snoh  authority 
may,  by  notice  addressed  to  the  respective  owners  or 
ooonpiero  of  the  premises  fronting,  adjoining,  or  abutting 
on  snoh  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  metalled,  flagged,  or  channelled,  or  to 
be  lighted,  require  them  to  sewer,  level,  pave,  metal, 
flag,  channel,  or  make  good  or  to  provide  proper  means 
for  lighting  the  same  within  a  time  to  be  specified  in 
snoh  notice.  .  .  .  If  such  notice  is  not  complied  with, 
the  urban  authority  may,  if  they  think  fit,  execute  the 
works  mentioned  or  referred  to  therein ;  and  may  recover 
in  a  summary  manner  the  expenses  incurred  by  them  in 
so  doing  from  the  owners  in  default,  according  to  the 
frontage  of  their  respective  premises,  and  in  suoh 
proportion  as  is  settled  by  the  surveyor  of  the  urban 
authority.     .     .     . 

Sect.  257.  Where  any  local  authority  have  incurred 
expenses  for  the  repayment  whereof  the  owner  of  the 
premises  for  or  in  respect  of  which  the  same  are  incurred 
is  made  liable  under  this  Act  or  by  any  agreement 
with  the  local  authority,  suoh  expenses  may  be  recovered, 
together  with  interest  at  a  rate  not  exceeding  fire  pounds 
per  centum  per  annum,  from  the  date  of  service  of  a 
demand  for  tbe  same  till  payment  thereof,  from  any 
person  who  is  owner  of  snoh  premises  when  the  works 
are  completed  for  which  suoh  expenses  have  been 
incurred,  and  until  recovery  of  suoh  expenses  and 
interest  the  same  shall  be  a  charge  on  the  premises  in 
respect  of  which  they  were  incurred.  In  all  summary 
proceedings  by  a  local  authority  for  the  reoovery  of 
expenses  incurred  by  them  in  works  of  private  improve- 
ment, the  time  within  which  suoh  proceedings  may  be 
taken  shall  be  reckoned  from  the  date  of  the  service  of 
notice  of  demand.  Where  suoh  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of  the  local 
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authority  as  payable  by  suoh  owner,  snob  apportionment 
shall  be  binding*  and  conclusive  on  gnob  owner,  ttnleBB 
within  three  months  from  the  service  of  notioe  on  him 
by  the  local  authority  or  their  surveyor  of  the  amount 
settled  by  the  surveyor  to  be  doe  from  such  owner,  he  shall 
bj  written  notioe  dispute  the  same.  The  looal  authority 
nay,  by  order,  declare  any  such  expenses  to  be  payable 
by  annual  instalments  within  a  period  not  exceeding 
thirty  years,  with  interest  at  a  rate  not  exoeediog  five 
pounds  per  oentum  per  annum,  until  the  whole  amount 
if  paid ;  and  any  snob  instalments  and  interest,  or  any 
pert  thereof,  may  be  recovered  in  a  summary  manner 
from  the  owner  or  oooupier  for  the  time  being  of  such 
premises,  and  may  be  deducted  from  the  rent  of  such 
premises  in  the  same  proportions  A  are  allowed  in  the 
esse  of  private  improvement  rates  under  this  Act. 

Macmorran,  K.C.  (Scholefield  with  him)  for  the 
respondents. — The  appellant  is  liable  to  pay  the 
-sum  apportioned  by  the  surveyor  because  he  was 
owner  of  the  premises  in  question  at  the  date  of 
the  completion  of  the  works.  The  exact  point  here 
was  not  actually  raised  in  the  case  by  which  the 
Divisional  Court  felt  themselves  bound,  and  the 
words  of  Cockburn,  C.J.  in  that  case  which  are 
relied  upon  by  the  appellant  are  therefore  only 
obiter  : 

Beg.  v.  Swindon  New  Town  Local  Board,  4  Q.  B. 
Div.  305 ;  reported  nom.  Hinton  v.  Swindon 
New  Town  Local  Board,  40  L.  T.  Bep.  424. 

Moreover,  these  diota  are  only  to  be  found  in  the 
report  in  the  Law  Reports ;  they  are  not  in  the 
Law  Timss  or  the  Law  Journal  reports  of  the 
esse.  These  dicta  were  referred  to  in  a  case  before 
North,  J.,  who  said  that  they  did  not  impress  him 
in  the  least,  and  that  the  section  of  the  Act  clearly 
said  that  the  owner  when  the  works  are  com- 
pleted is  liable : 

Be  Bettesworth  and  Richer,  58  L.  T.  Bep.  796 ;  87 
Ch.  Div.  585. 

That,  it  is  true,  was  a  case  of  vendor  and  pur- 
chaser, but  the  opinion  of  North,  J.  has  been 
several  times  referred  to  with  approval  by  the 
Court  of  Appeal : 

Horneey    Local    Board    v.    Monarch    Inveetment 

Building    Society,    61    L.    T.    Bep.    867 ;     24 

Q.  B.  Div.  1 ; 

Stock  v.  Meakin,  82  L.  T.  Bep.  248 ;  (1900)  1  Ch.  683  ; 

Surteee  v.  Woodhouse,  88  L.  T.  Bep.  407 ;  (1903) 

1  K.  B.  396 ; 
Be  AUen  and  DriecolVs  Contract,  21   Mag.  Cm. 
535 ;  91  L.  T.  Bep.  676  ;  (1904)  2  Ch.  227. 

Coming,  then,  to  the  words  of  the  Act,  I  submit 
that  sect.  257  clearly  says  that  payment  may  be 
recovered  "  from  any  person  who  is  the  owner  of 
such  premises  when  the  works  are  completed." 
It  is  said  that  only  "  the  owner  in  default "  who 
is  referred  to  in  sect.  150  is  liable,  and  that  until 
demand  for  payment  has  been  made  there  is  no 
default.  But  the  word  "  default "  as  there  used 
means  M  default  in  executing  the  works,"  not 
"default  in  payment  of  the  apportioned  sum." 
Moreover,  even  if  the  subsequent  owner  is  liable 
under  that  section,  his  liability  would  be  in  addi- 
tion to,  not  in  substitution  of,  the  liability  of  the 
previous  owner  who  was  owner  "  when  the  works 
were  completed  "  within  sect.  257. 

Israel  Davie  for  the  appellant. — I  submit  that 
Cockburn,  C.J.  in  the  dicta  which  the  Divisional 
Court  relied  upon  laid  down  the  law  correctly. 
Even  if  this  court  should  be  inclined  to  disagree 
with  those  dicta  it  ought  not  now  to  overrule 
them.     They  have  stood  for  twenty-five  years, 
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often  cited,  but  never  overruled,  and  no  doubt,  in 
many  cases  that  have  not  come  before  the  courts, 
have  been  acted  on  as  a  correct  statement  of  the 
law.  Under  such  circumstances  as  these  it  would 
be  in  accordance  with  the  well-known  practice  of 
the  court  to  adopt  as  law  that  which  has  existed 
so  long : 

Palmer  v.  Johnson,  51  L.  T.  Bep.  211 ;  13  Q.  B. 

Div.  351 ; 
FoaTces  v.  Beer,  51  L.  T.  Bep.  833 ;  9  App.  Cas. 

605. 

The  opinion  of  Cockburn,  C.J.  was  approved  by 
Pollock,  B.  : 

Reg.  v.  Vestry  of  St.  Marylebone,  58  L.  T.  Bep. 
180;  20  Q.  B.  Div.  415. 

The  case  of  Be  Betteeworth  and  Bicker  (ubi  sup.) 
was  a  question  between  vendor  and  purchaser. 
In  Horneey  Local  Board  v.  Monarch  Investment 
Building  Society  (ubi  sup.)  the  question  was  as  to 
the  effect  of  the  Statute  of  Limitations  with 
reference  to  a  charge  upon  the  premises.  Stock 
v.  Meakin  (ubi  sup  J  was  decided  upon  sect.  13  of 
the  Private  Street  Works  Act  1892.  Be  AUen 
and  DriecolVs  Contract  (ubi  sup.)  carries  the  case 
no  further.  As  to  the  meaning  of  the  Public 
Health  Act  1875,  the  scheme  of  the  Act  is  to 
throw  the  burden  of  these  expenses  on  the  pro- 
perty which  is  to  be  benefited — see  the  last  para- 
graph of  sect.  257.  The  principal  remedy  that 
the  local  authority  has  is  a  charge  on  the  pro- 
perty. The  summary  proceedings  are  intended 
as  only  a  subsidiary  remedy,  and  are  intended  to 
be  used  only  against  a  person  who  is  owner 
while  the  charge  is  in  existence  and  was  also 
owner  at  the  time  of  the  completion  of  the  works. 
"  Default "  in  sect.  150  means  defa  It  in  payment 
of  what  is  due  from  him. 

Collins,  M.B.  —  This  is  an  appeal  from  a 
decision  of  the  King's  Bench  Division  which  has 
held  that  the  appellant  Millard  is  not  liable  in 
respect  of  certain  expenses,  in  the  nature  of 
paving  expenses,  which  nave  been  incurred  by  the 
local  authority,  who  have  demanded  repayment 
from  him.  At  the  time  when  the  local  authority 
gave  notice  to  the  frontagers  to  pave  a  certain 
road,  he  was  one  of  the  frontagers.  He  did  not 
carry  out  the  works  himself,  and  thereupon  the 
ordinary  proceedings  ensued  involving  the 
execution  of  the  works  by  the  local  authority, 
the  apportionment  of  the  expenses  among  the 
frontagers,  and  the  demand  for  payment.  Up  to 
the  time  of  the  completion  of  the  works  the 
appellant  continued  to  own  the  premises  in 
respect  of  which  he  bad  received  the  notice  to 
pave,  but  before  the  date  of  the  notice  of  the 
apportionment  and  of  the  demand  upon  him  to  pay 
the  amount  apportioned  on  his  premises  he  had 
ceased  to  be  the  owner.  Now,  upon  those  facts 
the  court  below  have  held,  contrary  to  their  own 
view,  but  in  deference  to  certain  observations  of 
Cockburn,  C.J.  in  1879  in  the  case  of  Beg.  v. 
Swindon  New  Town  Local  Board  (ubi  sup.),  that 
the  appellant  is  not  liable  to  pay  the  apportioned 
sum.  That  obliges  us  to  look  at  the  statute — viz., 
the  Public  Health  Act  1875— under  which  this 
obligation  is  imposed.  The  first  nection  to  be 
considered  is  sect.  150.  I  need  not  deal  with  the 
earlier  part  of  the  section,  but  I  will  read  the 
second  paragraph  beginning  with  "  If  such 
notice."  [His  Lordship  read  it.]  The  "  default " 
of  the  owner  there  contemplated  is  a  default  in 
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his  not  doing  something  which  he  has  been  ordered 
to  do.  If  he  fails  to  carry  out  the  works  as  he 
has  been  ordered,  the  local  authority  may  execute 
the  works  themselves,  and  then  they  are  enabled 
to  recover  in  a  summary  manner  the  expenses 
incurred  by  them  from  the  "owner  in  default."  ■ 
Therefore,  taking  that  section  by  itself,  the  "  de- 
fault" of  the  frontager  which  is  thus  contem- 
plated is  presumably  a  default  in  not  carrying 
out  the  works  as  he  has  been  ordered  to  do. 
Then  I  come  to  sect.  257,  which  introduces  a 
specific  provision  under  which  the  appellant  is 
liable  if  he  is  liable  at  all.  [His  Lordship  read  it.] 
Now,  that  in  absolutely  unambiguous  language 
defines  the  person  who  is  liable  to  pay  the  appor- 
tioned sum.  The  sum  may  be  recovered  "  from 
any  person  who  is  the  owner  of  such  premises 
when  the  works  are  completed  for  which  such 
expenses  have  been  incurred."  In  the  present 
case  the  appellant  was  unquestionably  the  owner 
when  the  works  were  completed,  though  he  ceased 
to  be  the  owner  before  the  actual  demand  for 
the  apportioned  sum  was  made.  On  the  language 
of  sect.  257  it  seems  to  me  that  there  is  no  doubt 
whatever  that  the  appellant  is  liable,  and  the 
only  suggestion  of  an  argument  against  this  view 
is  based  on  sect.  150.  It  is  said  that  the  "  de- 
fault "  there  mentioned  is  a  default  in  the  pay- 
ment of  money  when  demanded.  The  local  autho- 
rity are  empowered  to  "recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default."  Whether 
sect.  150  makes  the  appellant  in  the  present  case 
liable  or  not,  it  is  unnecessary  for  us  to  say, 
because  the  language  of  sect.  257  is  perfectly 
clear  and  unambiguous  to  the  effect  that  the 
person  who  is  owner  at  the  time  that  the  works 
are  completed  is  liable  to  pay  the  apportioned 
sum.  Whether  or  not  any  other  person  is  also 
liable  under  sect.  150  is  a  question  which  does  not 
now  arise,  and  it  is* not  necessary  for  us  now  to 
decide  it.  I  now  come  to  the  case  of  Beg.  v. 
Swindon  New  Town  Local  Board  (ubi  8up.)t  on 
the  authority  of  which  the  court  below  thought 
themselves  bound  to  decide  in  favour  of  the 
appellant.  The  court  said  that  if  the  matter  had 
been  res  Integra  they  would  have  decided  the 
other  way,  but  they  felt  themselves  bound,  not  by 
the  decision  in  the  case  referred  to,  but  by  dicta 
of  Cockburn,  O.J.,  which  they  thought  really 
formed  the  ratio  decidendi  of  that  decision.  The 
cardinal  distinction  between  that  case  and  the 
present  case  is  that  the  person  who  was  there 
sought  to  be  made  liable  was  a  person  who  had 
ceased  to  be  the  owner  of  the  premises  before  the 
works  were  completed.  It  is  absolutely  clear 
that  he  did  not  come  within  the  provisions  of 
sect.  257,  which  are  relied  upon  by  the  local 
authority  in  the  present  case.  In  the  case  cited 
Cockburn,  G.J.  used  these  words:  "I  cannot 
think  it  was  ever  intended  by  the  Legislature 
that  when  the  owner  has  parted  with  his  property, 
and  somebody  else  is  in  possession  of  it,  and 
therefore  getting  the  benefit  of  the  work  done, 
and  who  ought,  therefore,  to  pay  the  expenses 
incurred,  it  should  be  competent  for  the  local 
authority  to  follow  him  up  wherever  he  may  have 
gone,  and  hold  him  personally  liable.  1  think 
that  defect  is  remedied  by  sect.  257,  which  treats 
owners  upon  whom  notice  was  originally  served  and 
who  are  the  owners  at  the  time  the  work  is  com- 
pleted, and  the  expenses  demanded,  as  the  persons 


upon  whom  the  local  board  shall  be  able  to  come 
for  the  expenses.  I  cannot  suppose  it  was  in- 
tended that  both  should  be  liable — the  owner 
who  made  default  originally  in  not  doing  the 
work,  and  the  owner  who  is  the  person  who  has 
become  the  owner  at  the  time  the  work  is  com- 
pleted. What  was  meant  was  this :  if  the  owner 
who  is  called  upon  to  do  the  work  and  who  makes 
default  in  doing  it  continues  the  owner  at  the 
time  the  work  is  executed  and  when  the  money 
laid  out  upon  it  is  demanded,  then  he  is  liable 
under  sect.  150,  but  if  in  the  meantime  he  has 
ceased  to  be  owner,  he  cannot  be  said  to  be 
the  owner  in  default  at  the  time  the  money  is 
demanded,  and  when  another  has  stepped  into 
his  shoes  and  become  the  owner."  As  has  been 
pointed  out  in  the  court  below,  that  is  a  dictum 
properly  so  called,  inasmuch  as  it  was  not  essential 
to  the  decision  of  the  case,  but  was  only  an 
opinion  that  a  person  would  not  be  liable  unless 
he  continued  to  be  owner,  not  merely  up  to  the 
time  of  the  completion  of  the  works  as  is  expressly 
enacted  in  the  statute,  but  up  to  the  time  of  the 
demand  of  the  apportioned  sum,  as  to  which  there 
is  no  provision  at  all  in  the  Act.  Therefore  it 
seems  to  me  that  we  are  not  bound  to  give  effect 
to  an  opinion  on  a  point  like  that  in  a  case  where 
the  facts  did  not  raise  the  point.  In  the  case 
before  us,  the  appellant  had  undoubtedly  not 
ceased  to  be  the  owner  of  the  premises  until  after 
the  crucial  date,  the  completion  of  the  works, 
and  therefore  he  is  liable  under  the  express  words 
of  the  statute.  In  my  judgment,  therefore,  we 
must  give  effect  to  what  was  really  the  view  of 
the  court  below,  and,  for  the  reasons  I  have 
stated,  reverse  their  decision. 

Stirling,  L.J. —  I  am  of  the  same  opinion.  In 
this  case  Mr.  Millard  was  owner  of  the  property 
at  the  time  when  the  works  in  respect  of  which 
he  is  sought  to  be  charged  were  completed,  and 
under  sect  257  of  the  Public  Health  Act  1875,  if 
taken  alone,  it  is  quite  clear  that  he  is  liable.  It 
is  said,  however,  that  sect.  150  must  be  read  along 
with  sect.  257.  Sect.  150  provides  that  the  ex- 
penses may  be  recovered  in  a  summary  manner 
from  the  "owner  in  default,"  and  it  is  argued 
that  in  order  to  make  Mr.  Millard  liable  he  must 
not  only  be  owner  at  the  time  of  the  completion 
of  the  works,  but  also  he  must  be  "owner  in 
default."  Now,  what  is  the  "default"  which  is 
spoken  of  in  sect.  150  ?  It  appears  to  me  that  it 
is  a  default  in  executing  the  works  which  the 
urban  authority  have  required  to  be  done.  The 
section  provides  for  giving  notice  to  owners  of  land 
adjoining  highways,  and  it  proceeds  to  say  that,  if 
such  notice  is  not  complied  with,  the  urban  autho- 
rity may,  if  they  think  fib,  execute  the  works 
mentioned  or  referred  to  therein,  and  may  recover 
in  a  summary  manner  the  expenses  incurred  by 
them  in  so  doing  from  the  owners  in  default — i.e., 
from  the  owners  who  have  not  complied  with  the 
notices  served  upon  them.  If  that  be  the  meaning, 
Mr.  Millard  remains  liable  if  he  was  the  owner  of 
the  property  in  question  at  the  time  when  the 
notices  were  issued  by  the  urban  authority,  and 
on  whom  the  notice  was  served  with  which  he 
failed  to  comply.  Therefore,  if  we  look  at  the 
words  of  the  Act  alone,  it  seems  to  me  that  the 
liability  of  Mr.  Millard  is  made  out,  and  I  have 
the  less  difficulty  in  coming  to  that  conclusion  as 
it  appears  to  me  that  it  was  arrived  at  by  every 
member  of  the  court  from  which  the  appeal  cornea. 
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The  learned  judges  in  that  court,  however,  thought 
that  they  were  constrained  to  give  effect  to  what 
was  laid  down  by  Cockburn,  O.J.  in  the  case  of 
Beg.  v.  Swindon  New  Town  Local  Board  (ubi  sup.), 
where  the  question  which  arose  and  was  decided 
was  a  different  one.    In  that  case  the  person  who 
was  sought  to  be  charged  was  the  person  who 
was  owner  of  the  property  at  the  time  when  notice 
for  executing  the  works  was  served,  but  who  had 
ceased  to  be  the  owner  when  the  works  were  com- 
pleted.   He,  therefore,  did  not  come  at  all  within 
sect.  257,  and  the  decision  does  not  form  a  pre- 
cedent for  the  decision  in  the  present  case.    But 
it  ia  said  that  one  of  the  grounds  of  decision  was 
the  principle  which,  according  to  the  report  of 
the  case  in  the  Law  Reports,  was  laid  down  by 
Cockburn,  O.J. — viz.,  that  the  person  who  is  to  be 
liable  under  sect.  257  is  the  person  who  was  both 
the  owner  on  whom  notice  was  originally  served 
and  also  the  owner  at  the  times  when  the  works 
were  completed  and   the   expenses    demanded. 
Unquestionably  Mr.  Millard  was  not  the  owner  at 
the  time  the  expenses  were  demanded,  though  he  was 
owner  at  the  time  when  the  work  was  completed. 
Upon  that  I  observe,  as  has  been  already  observed 
by  the  Master  of  the  Bolls,  that  no  question  arose 
in  that  case  whether  the  person  who  was  liable 
was  to  be  the  owner  at  the  time  when  the  expenses 
were   demanded.     That  is  not  to    be  found  in 
sect  257,  and,  speaking  for  myself,  I  am  unable 
to  see  how  that  limitation  can  be  arrived  at.. 
Sect.  257  appears  to  me  to  be  perfectly  clear. 
Now,  we  are  not  asked  to  apply  the  decision  in 
Reg.  v.  Swindon  New  Town  Local  Board  (ubi  sup.), 
but  to  extend  it  to  a  new  case,  as  to  which  the 
Queen's  Bench  gave  no  decision.    If  we  were 
satisfied  that  the  reasoning  of  Cockburn,  O.J.  was 
right,  it  might  be  right  to  do  as  we  are  asked. 
But  as  we  are  not  satisfied,  and  the  court  below 
also  was  not  satisfied  that  the  reasoning  was  right, 
I  do  not  think  we  are  bound  to  give  effect  to  that 
observation  of  the  Lord  Ohief  Justice.    I  agree, 
therefore,  that  the  appeal  ought  to  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion.    I 
concur  in  what  has  been  said  by  my  Lord  and 


my  brother  Stirling. 


Appeal  allowed. 


Solicitors  for  the  appellant,  Halse,  Truetram, 
and  Co.,  for  A.  Muir  Wilson,  Sheffield. 

Solicitors  for  the  respondents,  Speechly,  Mum* 
ford,  and  Craig,  for  Frank  Allen,  Donoaster. 


Nov.  11, 12,  and  14, 1904. 

(Before  Collins,  M.B.,  Stirling  and 
Mathew,  L.JJ.) 

th0mp80n  v.  eccleb  corporation. 

Habdickb  v.  Friern  Barnet  Urban 
District  Council,  (a) 

appeals  from  the  kino's  bench  division. 
Local  government — Drain  or  sewer — Pipe  draining 
two  or  more  houses  belonging  to  different  owners 
— "Single  private  drain  — Nuisance — Liability 
of  owner  to  abate  nuisance — Notice  by  local 
authority— Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  8.  41 — Public  Health  Acts  Amend- 
ment Act  1890  (53  &  54  Vict.  c.  59),  s.  19. 

A  line  of  pipes,  which  is  wholly  situate  on  private 

(•)  Reported  by  J.  H.  Williams  and  W.  W.  Orb,  Esqre., 

Rirriatero-ftt-Law. 


ground  and  carries  the  drainage  of  two  or 
more  houses  not  all  belonging  to  the  same 
owner  into  a  public  sewer,  is  a  "  single 
private  drain"  within  sect.  19  of  the  Public 
Health  Acts  Amendment  Act  1890,  and,  if  that 
drain  causes  a  nuisance,  the  local  authority 
may  proceed  under  sect.  41  of  the  Public  Healtn 
Act  1875  to  compel  the  owner  of  the  premises 
to  do  the  works  necessary  to  abate  the  nuisance. 

When  a  nuisance  is  caused  by  a  "  single  private 
drain"  the  local  authority  may  either  themselves 
do  the  work  necessary  to  abate  the  nuisance 
and  recover  the  expenses  from  the  owner  of 
the  premises  on  which  the  nuisance  exists,  or 
they  may  compel  the  owner  to  do  the  work  by 
proceedings  under  sect.  41  of  the  Public  Health 
Act  1875.' 

It  is  sufficient  for  the  local  authority  to  give  notice, 
under  sect.  41  of  the  Public  Health  Act  1875,  to 
the  owner  of  the  premises  on  which  the  nuisance 
exists  to  do  the  work  necessary  to  abate  the 
nuisance,  and  it  is  not  necessary  to  give  notice 
to  the  owners  of  the  other  premises  drained  by 
the  single  private  drain. 

Judgment  of  the  Divisional  Court  in  the  first  case, 
and  of  Channell,  J.  in  the  second  case,  reversed. 

Bradford  v.  Eastbourne  Corporation  (74  L.  T< 
Bep.  762 ;  (1896)  2  Q.  B.  205)  approved. 

Thompson  v.  Eccles  Oorporation. 

Appeal  of  the  Oorporation  of  Eccles  from  the 
judgment  of  the  Divisional  Court  (Lord  Alver- 
stone,  O.J.,  Darling  and  Channell,  J  J.)  upon  a 
case  stated  by  justices. 

The  Oorporation  of  Eccles  preferred  a  com- 
plaint against  Thompson,  under  sect.  41  of  the 
Public  Health  Act  1875  and  sect.  19  of  the  Public 
Health  Acts  Amendment  Act  1890,  for  having 
made  default  in  complying  with  the  requisitions 
of  a  notice  served  upon  him  to  abate  a  nuisance 
on  certain  premises  belonging  to  him. 

Thompson  was  the  owner  of  a  block  of  seven 
houses  in  Liverpool-road,  within  the  district  of 
the  corporation.  One  of  these  houses  was  the 
subject  of  the  above  complaint. 

These  seven  houses  were  built  in  1875,  in 
accordance  with  plans  approved  by  the  then  local 
authority,  the  predecessors  of  the  oorporation. 

Adjacent  to  this  block  of  seven  houses,  and 
separated  therefrom  only  by  a  private  passage 
giving  access  to  the  backs  of  the  houses,  there 
were  twelve  houses  belonging  to  one  Johnson. 
These  twelve  houses  were  divided  into  two  blocks 
of  six  houses  each  by  a  private  passage  giving 
access  to  the  backs  of  the  houses.  These  twelve 
houses  were  in  the  Liverpool-road,  and  on  the 
same  side  as  Thompson's  houses. 

Thompson's  houses  were  drained  by  a  9in.  pipe 
running  through  and  under  the  cellars  of  his 
seven  houses,  and  receiving  the  drainage  of  each 
house.  This  9in.  pipe  carried  the  drainage  into 
a  main  sewer  of  the  corporation  in  an  adjoining 
street. 

This  9in.  pipe  was  a  continuation  of,  and 
received  the  drainage  from,  a  6in.  pipe  which 
passed  through  and  under  the  oellars  of  the 
twelve  houses  belonging  to  Johnson,  and  received 
the  drainage  from  each  of  the  twelve  houses 
before  reaching  the  9in.  pipe, 
t  The  whole  of  the  6in.  and  9in.  pipe  was  laid 
through  private  property  until  it  reached  the 
main  sewer  in  the  adjoining  street. 
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On  the  6th  March  1903  a  complaint  was  made 
to  the  corporation  that  the  drain  or  sewer  belong- 
ing to  one  of  Thompson's  houses  was  a  nuisance 
and  injurious  to  health. 

Upon  examination  this  drain  or  sewer  was 
found  to  be  in  a  bad  condition,  and  to  require 
alteration  or  amendment.  It  was  part  of  the 
9in.  pipe  above  mentioned. 

On  the  16th  March  1903  the  corporation  served 
on  Thompson  a  notice  requiring  him  to  abate  the 
nuisance,  and  for  that  purpose  to  execute  certain 
specified  works  of  a  structural  kind. 

On  the  hearing  of  the  complaint  it  was  con- 
tended on  the  part  of  Thompson  that  as  the 
drain  of  the  house  received  the  drainage  of  more 
than  one  building,  not  within  the  same  curtilage, 
it  was  a  sewer,  under  the  provisions  of  sects.  4 
and  13  of  the  Public  Health  Act  1875,  and  was 
vested  in  the  corporation,  whose  duty  it  was  to 
repair  it  and  keep  it  so  as  not  to  be  a  nuisance ; 
and  that  the  drain  was  not  a  "single  private 
drain,"  within  the  meaning  of  sect.  19  of  the 
Public  Health  Acts  Amendment  Act  1890. 

On  the  part  of  the  corporation  it  was  contended 
that  the  drain  at  the  place  where  the  nuisance 
occurred  was  a  "  single  private  drain  "  to  which 
sect.  19  of  the  Act  of  1890  applied,  and  that  they 
had  power  to  require  Thompson  to  execute  the 
necessary  works  under  and  by  virtue  of  the  pro- 
visions of  sect.  41  of  the  Act  of  1875. 

The  justices  found  that  the  drain  was  used  by 
two  or  more  houses  belonging  to  different  owners, 
and  that  the  drain  was  a  "  single  private  drain  " 
within  the  meaning  of  sect.  19  of  the  Act  of  1890 ; 
and  they  made  an  order  upon  Thompson  to  abate 
the  nuisance  and  to  do  any  work  necessary  for 
that  purpose  within  twenty -eight  days. 

The  justices  stated  a  case  for  the  opinion  of  the 
court,  in  which  the  question  was  whether  the 
justices  had  come  to  a  correct  determination  and 
decision  in  point  of  law,  and,  if  not,  what  should 
be  done  in  the  premises. 

The  Public  Health  Act  1875  (38  &  39  Yict. 
c.  55)  provides : 

Sect.  4.  "Drain"  means  any  drain  of  and  used  for 
the  drainage  of  one  building  only,  or  premises  within 
the  same  ourtilsge,  and  made  merely  for  the  purpose  of 
oommnnioating  therefrom  with  a  oesspool  or  other  like 
receptacle  for  drainage,  or  with  a  sewer  into  which  the 
drainage  of  two  or  more  buildings  or  premises  occupied 
by  different  persona  is  conveyed.  "Sewer"  inoludes 
sewers  and  drains  of  every  description  except  drains  to 
which  the  word  "  drain  "  interpreted  as  aforesaid  applies, 
and  except  drains  vested  in  or  under  the  oontrol  of  any 
authority  having  the  management  of  roads  and  not  being 
a  local  authority  under  this  Aot. 

Sect.  13.  All  existing  and  fature  sewers  within  the 
district  of  a  local  authority,  together  with  all  buildings, 
works,  materials,  and  things  belonging  thereto,  except 
(1)  sewers  made  by  any  person  for  his  own  profit,  or  by 
any  company  for  the  profit  of  the  shareholders  .  .  . 
shall  vest  in  and  be  under  the  oontrol  of  such  local 
authority. 

Sect.  15.  Every  local  authority  shall  keep  in  repair 
all  sewers  belonging  to  them     .     .     . 

Sect.  19.  Every  local  authority  shall  oause  the  sewers 
belonging  to  them  to  be  constructed,  oo vexed,  ventilated, 
and  kept  bo  as  not  to  be  a  nuisance  or  injurious  to 
health,  and  to  be  properly  cleansed  and  emptied. 

Seot.  41.  On  the  written  application  of  any  person  to  a 
local  authority,  stating  that  any  drain,  water-closet,  earth- 
closet,  privy,  ashpit,  or  oesspool  on  or  belonging  to  any 
premises  within  their  district  is  a  nuisance  or  injurious 


to  health  (but  not  otherwise)  the  local  authority  may, 
by  writing,  empower  their  surveyor  or  inspector  of 
nuisances,  after  twenty-four  hours  written  notioe  to 
the  oooupier  of  such  premises,  or  in  oase  of  emergency 
without  notioe,  to  enter  such  premises,  with  or  without 
assistants,  and  oause  the  ground  to  be  opened,  and 
examine  such  drain,  water-oloset,  privy,  ashpit,  or  oess- 
pool. If  the  drain  ...  is  found  to  be  in  proper 
condition,  he  shall  oause  the  ground  to  be  closed,  and 
any  damage  done  to  be  made  good  as  soon  as  oan  be, 
and  the  expenses  of  the  works  shall  be  defrayed  by  the 
local  authority.  If  the  drain  ...  on  examination 
appear  to  be  in  bad  condition,  or  to  require  alteration  or 
amendment,  the  local  authority  shall  forthwith  oauae 
notioe  in  writing  to  be  given  to  the  owner  or  oooupier  of 
the  premises  requiring  him  forthwith  or  within  a  reason- 
able time  therein  specified  to  do  the  necessary  works ; 
and  if  suoh  notioe  is  not  complied  with,  the  person  to 
whom  it  is  given  shall  be  liable  to  a  penalty  not  exceed- 
ing ten  shillings  for  every  day  during  which  he  continues 
to  make  default,  and  the  local  authority  may,  if  they 
think  fit,  execute  suoh  works,  and  may  recover  in  a 
summary  manner  from  the  owner  the  expenses  incurred 
by  them  in  so  doing,  or  may  by  order  declare  the  same 
to  be  private  improvement  expenses. 

The  Public  Health  Acts  Amendment  Aot  1890 
(53  &  54  Yict.  o.  59)  provides : 

Seot.  19  (1).  Where  two  or  more  houses  belonging  to 
different  owners  are  connected  with  a  public  sewer  by  a 
single  private  drain,  an  application  may  be  made  under 
section  forty-one  of  the  Public  Health  Aot  1875  (relating 
to  oomplaints  as  to  nuisances  from  drains),  and  the  local 
authority  may  recover  any  expenses  incurred  by  them  in 
executing  any  works  under  the  powers  oonfeued  on 
them  by  that  section  from  the  owners  of  the  houses  in 
suoh  shares  and  proportions  as  shall  be  settled  by  their 
surveyor  or  (in  case  of  dispute)  by  a  court  of  summary 
jurisdiction.  (2)  Snoh  expenses  may  be  recovered  sum- 
marily or  may  be  declared  by  the  urban  authority  to  be 
private  improvement  expenses  under  the  Publio  Health 
Acts,  and  may  be  recovered  accordingly.  (3)  For  the 
purposes  of  this  section  the  expression  "  drain  "  inolndes 
a  drain  used  for  the  drainage  of  more  than  one  building. 

The  Divisional  Court  (Lord  Alverstone,  G.J., 
Darling  and  Channel],  J  J.)  held  that  the  justices 
were  wrong,  and  gave  judgment  in  favour  of 
Thompson  (90  L.  T.  Rep.  507). 

The  Eooles  Corporation  appealed. 

Haedickk  v.  Fbibbn  Babnet  Urban  Distbict 

Council. 

Appeal  of  the  defendants  from  the  judgment 
of  Channell,  J.  at  the  trial  of  the  action  without 
a  jury. 

The  plaintiff  brought  this  action  to  recover 
from  the  defendants  the  sum  of  731.  as  money  ex- 
pended by  her  at  the  request  of  the  defendants  in 
relaying  a  sewer. 

The  plaintiff  was  the  owner  of  four  houses 
within  the  district  of  the  defendants,  which  were 
built  before  1888. 

These  four  houses  were  drained  by  the  usual 
house  drains  into  a  9in.  pipe,  which  was  laid 
through  the  back  gardens  of  these  houses  and 
also  of  sixteen  other  houses  belonging  to  another 
owner. 

The  9in.  pipe  carried  the  drainage  of  the  six- 
teen  houses  as  well  as  that  of  the  plaintiff's 
houses,  and  was  entirely  on  private  ground. 

The  9in.  pipe  existed  and  drained  all  these 
houses  before  1888,  when  it  was  diverted  by  the 
local  authority  into  their  publio  sewer. 

In  Jan.  1903  the  9in.  pipe  became  obstructed 
near  one  of  the  plaintiff  s  houses.    A  nuisance 
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was  thereby  caused,  of  which  complaint  was  made 
by  the  occupier  to  the  defendants. 

The  defendants,  on  the  24th  Feb.,  oansed  a 
notice  to  be  served  on  the  plaintiff  stating  that 
the  council  were  satisfied  of  the  existence  of  a 
nuisance  at  her  houses  and  requiring  her  within 
three  days  to  abate  the  same,  and  for  that  pur- 
pose to  relay  the  drains  at  the  back  of  the  houses 
in  a  certain  way.  This  was  the  ordinary  form  of 
notice  for  the  abatement  of  a  nuisance. 

The  plaintiff  objected  to  the  notice,  and  wrote 
to  the  defendants  saying  that  it  related  to  a 
"  sewer."  The  defendants  replied  that  the  drains 
in  question  were  repairable  by  the  owner  and  not 
by  the  local  authority,  and  that  the  notice  must 
be  complied  with  without  delay.  The  plaintiff 
replied  that  she  would  in  self-defence  do  the 
repairs  to  the  drainage,  and  would  enforce  pay- 
ment in  a  court  of  law. 

The  plaintiff  thereupon  did  the  work  necessary 
to  abate  the  nuisance,  and  subsequently  brought 
this  action  to  recover  732.,  the  cost  of  the  altera- 
tion and  repair  of  the  9in.  pipe. 

The  whole  of  the  work  was  done  upon  the 
premises  belonging  to  the  plaintiff,  and  the 
nuisance  was  thereby  remedied. 

The  action  was  tried  before  Channell,  J.  without 
a  jury. 

Macmorran,  K.O.  and  JB.  F.  Colam  for  the 
plaintiff. 

Clavell  Salter,  K.O.  and  W.  H.  Duckworth  for 
the  defendants.  Cw  ^  ^ 

June  7.— Channell,   J.  read   the   following 
judgment. — In  this  case  the  plaintiff  is  the  owner 
of  four  houses  in  Friern  Barnet-road,  within  the 
district  of  the  defendant  district  council,  which 
houses  were  drained  by  the  usual  house  drains 
into  a  9in.  pipe,  which  was  laid  through  the  back 
gardens  of  these  and  other  houses,  about  sixteen 
in  number.     That  9in.  pipe,  when  first  laid  a 
considerable  number  of  years  ago,  communicated 
with  a  similar  pipe  behind  other  houses,  between 
thirty  and  forty  in  number,  and  both  parts  of 
the  pipe  were  entirely  on  private  ground,  and  the 
outfall  was  into  a  ditch  or  a  cesspool,  it  does  not 
clearly  appear  which.    In  1888  the  defendants  or 
their   predecessors  constructed  a  sewer  in  the 
roadway,  and  they  then  made  a  communication 
from  the  9in.  pipe  into  that  sewer,  so  diverting 
the  drainage  of  the  sixteen  houses  through  the 
9in.pipe  into  the  sewer.    The  9in.  pipe  in  the 
neighbourhood  of  one  of  the  plaintiff's  houses 
about   Jan.    1903    became    obstructed,    and    a 
nuisance  was  caused  of  which  the  occupier  com- 
plained to  the  defendant  council,  and  after  some 
correspondence  and  the  service  of  two  notices, 
which  I  need  not  further  refer  to,  the  district 
council  served  a  notice  dated  the  24th  Feb.  1903, 
stating  that  the  council  were  satisfied   of  the 
existence  of  a  nuisance  at  5,  7,  and  9,  Friern 
Barnet-road  (being  three  of  the  four  houses  owned 
by  the  plaintiff),  and  requiring  her  within  three 
days  to  abate  the  same,  and  for  that  purpose  to 
relay  the  drains  in  the  rear  of  the  houses  in  a 
certain  way,  and  also  to  reconstruct  the  water- 
closets  and  do  other  work  within  the  houses. 
The  notice  was  the  ordinary  notice  for  the  abate- 
ment of  a  nuisance,  and  was  accompanied  by  a 
somewhat  peremptory  letter  from  the  clerk  to  the 
council.    The  plaintiff's  husband,  who  managed 


her  property,  replied  by  a  letter  of  the  25th  Feb  , 
stating  that  the  notice  related  to  a  drain  "  which  is 
a  combined  drain  or  sewer."    The  clerk  replied 
by  a  letter  of  the  27th  Feb.  that  "  the  drains  in 
question  are  repairable  by  the  owner  and  not  by 
trie  local  authority,  and  that  the  notice  should  be 
complied    with    without   further   delay."      The 
plaintiff's  husband  replied  by  a  letter  dated  the 
28th  Feb.,  in  which  he  said  that  he  would  "in 
self-defence  do  the  repairs  to  the  drainage,  and 
enforce  payment  in  a  court  of  law."  The  plaintiff 
then  proceeded  to  do  both  the  work  inside  the 
houses  included  in  the  notice,  and  also  the  work 
required  in  the  9in.  pipe.    Under  the  direction  of 
the  defendants'  surveyor  the  plaintiff  took  up  the 
9in.  pipe  not  only  behind  the   houses  named 
in  the  notice,  but  also  behind  the  house  No.  3, 
which  also  belonged  to   her,  adjoining  to  the 
houses  named  in  the  notice.    The  fall  of  the  pipe 
was  altered,  and  a  6in.  pipe  substituted  in  the 
upper  part.      The  plaintiff   then  brought  this 
action  to  recover  from  the  defendants  the  money 
expended  on  alteration  of  the  9in.  pipe,  and  in 
remaking  the  connection  with  it  (admitting,  of 
course,  that  she  must  bear  the  expense  of  the 
inside  work),  on  the  ground  that  the  work  to  the 
9in.  pipe  was  work  which  the  defendants  ought 
themselves  to   have  done.     The   first  question 
which  was  argued  was  whether  under  these  circum- 
stances, even  if  the  expense  incurred  by  the  plain- 
tiff was  in  respect  of  work  which  the  defendants 
ought  themselves  to  have  done,  the  plaintiff  can 
recover,  or  whether  she  was  merely  in  the  position 
of  a  volunteer  who  had  voluntarily  chosen  to 
perform  the  obligation  of  another  person.     If 
my  decision   in   North  v.   WaUhamstow  Urban 
Council  (67  L.  J.  972,  Q.  B.)  is  correct,  the  plaintiff 
clearly  can  recover,  but  in- my  opinion  the  present 
case  is  stronger  in  favour  of  the  plaintiff  than 
that  case  was.    There,  as  in  many  of  the  cases, 
the  plaintiff  acquiesced  at  the  time  in  the  notice 
served  on  him,  and  only  claimed  to  be  reimbursed 
by  the  local   authority  when   he   subsequently 
discovered  either  facts  or  law  which  in  his  view 
threw  the  burden  on  the  local  authority.     In  the 
present  case  the  plaintiff,  through  her  husband, 
acting  as  her  agent,  protested  at  the  time,  and 
under  protest  submitted  to  the  defendants'  notice 
and  threats.    Under  these  circumstances  there  is 
really  no  difficulty  in  implying   the  necessary 
promise  on  the  part  of  the  defendants  to  reimburse 
the  expenditure,  if  their  contention  as  to  the 
liability  proves  to  be  wrong.     I  think  still  that 
my  decision  in  North   v.    WaUhamstow   Urban 
Council  (ubi  sup.)  was  right,  and  was  entirely 
justified  by  the  authority  of  Andrew  v.  St  Olaves 
Board  of  Works  (78  L.T.  Rep.  504;  (1898)  1  Q.  B. 
775),  on  which  it  was  based.     I  do  not  think 
any  case,  except  possibly  Oliver  v.  CamberweU 
Borough  Council  (21  Mag.  Gas.  461 ;  90  L.  T.  Rep. 
285),  in  any  way  lessens  such  authority  as  my 
decision  might  otherwise  have  had.    In  that  case, 
Oliver    v.    CamberweU    Borough    Council    (ubi 
sup.),  Wills,  J.  expressly  agreed  with  my  view, 
and  he  and  Kennedy,  J.  decided  that  case  on  the 
ground  that  there  had  only  been  an  intimation 
and  not  a  statutory  notice,  and  they  thought, 
rightly  or  wrongly,  that  certain  oases  to  which 
they  referred  were  authorities  which  showed  the 
difference  between  an  intimation  and  a  notice  to 
be  important.    It  seems  to  me,  I  must  say,  that 
at  least  two  of  the  cases  to  which  they  referred, 
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including  the  one,  Thompson  and  Norris  Manu- 
facturing Company  v.  Hawes  (59  J.  P.  580),  on 
which  they  really  based  their  judgment,  were 
quite  different.  Thompson  and  Norris  Manufac- 
turing Company  v.  Hawes  (ubi  sup.)  was  a  case  in 
which  a  tenant  was  suing  his  landlord  for  money 

?aid  under  alleged  compulsion  of  a  local  authority, 
t  seems  to  me  that  there  the  tenant  would  have  to 
prove  real  compulsion.  In  Harris  v.  Hickman 
(21  Mag.  Cas.  369 ;  89  L.T.  Rep.  722 ;  (1904)  1 K.  B. 
13)  the  action  was  by  the  landlord  against  the 
tenant,  and  raised  a  similar  question.  It  is  quite 
different  where  one  person  sues  another  in  respect 
of  money  alleged  to  have  been  paid  by  him  by 
reason  of  pressure  put  on  him  by  the  person 
whom  he  is  suing.  When  suing  a  third  party, 
such  as  his  landlord,  the  plaintiff  has  to  prove  he 
was  actually  compelled,  that  the  proceedings 
against  him  were  such  as  he  could  not  have 
effectually  resisted ;  whereas  when  a  plaintiff  is 
suing  the  person  who  put  on  the  compulsion,  the 
fact  of  the  compulsion  being  such  as  must  succeed 
would  probably  be  fatal  to  his  case.  Here  if  the 
plaintiff  had  defended  the  proceeding  which  would 
have  followed  on  her  non-compliance  with  the 
defendants'  notice,  she  would  have  been  entitled 
to  ask  the  magistrate  to  say  that  she  was  not  the 
person  bv  whose  act  and  default  the  nuisance  had 
arisen,  but  that  the  defendants  were.  If  that 
question  had  been  decided  against  her  by  a  court 
of  competent  jurisdiction,  and  the  decision  had 
stood  without  successful  appeal,  the  plaintiff 
never  would  have  recovered  the  money  from  the 
defendants,  at  all  events  unless  she  could  have 
shown,  as  is  suggested  by  Lord  Russell,  G.J.  in 
Andrew  v.  St.  Olave's  Board  of  Works  (ubi  sup.), 
that  both  were  liable.  On  the  whole,  I  come  to 
the  conclusion  that  on  the  facts  before  me  the 
plaintiff  may  recover  if  she  shows  that  the  obliga- 
tion to  keep  the  9in.  pipe  in  repair  was  on  the 
defendants.  It  is,  as  it  appears  to  me,  an  ordinary 
case  of  recovering  money  extorted  by  duress  and 
paid' under  protest.  I  pass  now  to  the  question 
whether  it  was  the  duty  of  the  defendants  to  do 
what  was  required  to  this  9in.  pipe.  Dealing  with 
the  question  in  the  first  instance,  apart  from  the 
Public  Health  Acts  Amendment  Act  1890,  the 
pipe  was  undoubtedly  a  sewer  within  sect.  4  of 
the  Public  Health  Act  1875,  which  was  vested  in 
and  under  the  control  of  the  defendants  by 
sect.  13,  and  which  by  sect.  15,  unless  a  distinc- 
tion can  be  drawn  between  "  vested  in "  and 
"  belonging  to,"  the  defendants  had  an  express 
duty  to  repair.  Wright,  J.  in  both  Self  v.  Hove 
Commissioners  (72  L.  T.  Rep.  234 ;  (1895)  1  Q.  B. 
685),  and  in  Beg.  v.  Mayor,  &c,  of  Hastings  (75 
L.  T.  Rep.  377 ;  (1897)  1  Q.  B.  46),  suggested 
that  there  is  no  duty  on  a  local  authority  to  do 
specific  works,  and  that  the  general  duty  of  pro- 
perly draining  their  district  can  only  be  enforced 
at  the  instance  of  the  Local  Government  Board. 
This  is  so  as  regards  the  general  duty  (see  Pasmore 
v.  Oswaldtwistle  Urban  District  Council,  78  L.  T. 
Rep.  569 ;  (1898)  A.  0.  387) ;  but  where  an 
existing  sewer  belonging  to  the  local  authority  is 
out  of  repair  they  are  bound  by  sect.  15  to  repair 
it.  If  they  were  bound  to  repair  the  defects  in 
the  9in.  pipe  (which  apart  from  the  Act  of  1890 
they  clearly  were),  I  do  not  think  that  they  are 
at  liberty  to  say  that  works  done  at  their 
instance,  and  under  the  direction  of  their 
surveyor,  were  not  works   necessary  to  remedy 


the  defects  in  the  pipe.     This,  I  think,  prevents 
the  defendants  from  saying  that  the  works,  the 
expense  of  which  the  plaintiff  is  seeking  to  recover, 
were  different  works  from  those,  if  any,  which 
they  would  themselves  have  been  liable  to  do.   It 
is  true  tbat  they  would  have  had  a  wide  discre- 
tion as  to  what  should  be  done,  but  they  have,  in 
my  opinion,  exercised  their  discretion  so  as  to 
preclude  themselves  from  objecting  to  what  the 
plaintiff  did,  and  they  directed  the  works  which 
were  done  behind  house  No.  3,  as  well  as  those 
behind  the  other  houses.     If,  therefore,  the  Act 
of  1890  had  never  been  passed,  I  think  that, 
subject  to  small  questions  of  amount,  the  plain- 
tiff's action  would  have  been  maintainable.    It 
remains  to  consider  the  difficult  question  of  the 
construction  of  sect.  19  of  the  Public  Health  Act 
1890,  and  its  effect  on  the  question  in  this  action. 
That  section  has  been  considered  in  Self  v.  Hove 
Commissioners  (ubi  sup.),  Hill  v.  Hair  (72  L.  T. 
Rep.  629 ;  (1895)  1  Q.  B.  906),  Bradford  v.  Mayor, 
&c,  of  Eastbourne  (74  L.  T.  Rep.  762  ;    (1896) 
2   Q.    B.     205),   Seal  v.  Merthyr  Tydfil   Urban 
District  Council  (77  L.  T.  Rep.  303 ;  (1897)  2  Q.  B. 
543),  and  possibly  in  other  cases,  and  lastly  in  a 
case  of  Thompson  v.  Eccles  Corporation  (21  Mag. 
Cas.  524 ;   90  L.  T.  Rep.  507 ;   (1904)  2  K.  B.  I), 
decided  recently  in  the  Divisional  Court,  and 
reported  sinoe  the  argument  of  this  case  before 
me.    I  was  a  party  to  that  last  case,  which  is 
now  said  to  be  contrary  to  Bradford  v.  Mayor, 
Ac,  of  Eastbourne  (ub%  sup.),  and  now  that  I 
have  had  the  opportunity  ot  examining  the  cases 
again,  with  the  assistance  of  the  extremely  clear 
arguments  of  Mr.  Macmorran  and  Mr.  Clavell 
Salter,  I  feel  bound  to  say  that  I  do  not  consider 
the   last    case   to    be   a   satisfactory  decision. 
Whether  it  does  differ  from  Bradford  v.  Mayor, 
&c,  of  Eastbourne  (ubi  sup.)  or  not,  and  whether, 
if  it  does,  it  is  right  or  wrong  in  so  doing,  the 
Court  of  Appeal,  to  which  I  understand  the  case 
has  been  taken,  will,  of  course,  decide ;  but  I  may 
say  at  once  that,  although  I  adhere  to  what  I 
appear  to  have  said  as  to  the  effect  of  sect.  19  and 
its  general  construction,  I  see  now  that  I  omitted 
to  notice  what  I  now  think  to  be  an  important 
point  in  the  case.    Counsel  in  the  case  of  Thomp- 
son v.  Eccles  Corporation  (ubi  sup.)  referred  the 
court  to  the  case  of  Bradford  v.  Mayor,  &c,  of  East- 
bourne (ubi  sup.),  but  did  not  call  our  attention  to 
it  in  detail.  I  did  not  have  the  report  actually  before 
me,  nor,  so  far  as  I  recollect,  did  my  brothers. 
We  all  thought  we  knew,  and  no  doubt  we  did 
know,  its  general  effect.    I  do  not  desire  to  put 
the  blame  on  counsel,  for  what  they  did  was  to 
attribute  to  me  a  more  accurate  knowledge  of  all 
the  points  decided  in  the  Eastbourne  case  (ubi 
sup.)  than  I   in  fact  possessed.     The  case  of 
Thompson  v.  Eccles  Corporation  (ubi  sup.)  was 
argued  before  us  as  if  the  question  was  whether 
the  pipe  was  a  sewer  or  whether  it  was  a  drain. 
It  was  suggested  that  it  was  a  sewer  at  one  part 
of  its  course,  when  it  was  serving  several  houses 
belonging   to  one    owner,  and  that  at  another 
part  of  its  course,  when  it  was,  in  addition,  serv- 
ing another  house  belonging  to  another  person, 
it  would  cease  to  be  a  sewer  and  would  become  "  a 
single  private  drain."    It  was  also  suggested  tbat 
the  mere  fact  that  it  drained  the  houses  of  more 
than  one  owner  made  it,  ipso  facto,  a  drain  as 
distinguished  from  a  sewer,  and,  farther,  that  it 
was  not  a  case  of  "  houses  belonging  to  different 
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owners,"  because  two  oat  of  the  twelve  houses  or 
so  belonged  to  the  same  person.   Those  arguments 
did  not  commend  themselves  to  me  then  or  now. 
They  certainly  show  the  difficulties  arising  out  of 
the  section,  but  it  was  not  brought  home  to  my 
mind  that  what  was  really  decided  in  the  East- 
bourne  case  (ubi  sup.)  was  that,  on  the  trne  con- 
struction of  sect  19  of  the  Act  of  1890,  a  thing  which 
for  all  other  purposes  was  a  sewer  might  for  the 
purposes  of  that  section  be  the  thing  referred  to 
in  the  section  as  a  single  private  drain.      The 
reasoning  of  the  court  on  sub- sect.  3  of  sect.  19  is 
very  strong  as  to  this  when  the  case  is  carefully 
read.    I  cannot  speak  with  the  same  freedom  of 
the  judgments  of  my  learned  brothers  as  I  can  of 
my  own,  but  I  do  not  think  that  this  point  was 
present  to  their  minds  any  more  than  it  was  to 
mine.     I   observe   that  what   the   Lord  Chief 
Justice  said  of  the  matter  was  that  it  could  not 
now  be  disputed  that  under  the  Act  of  1875  a 
drainpipe  which  receives  the  drainage  of  more 
than  one  building  is  a  sewer  none  the  less  because 
it  is  made  entirety  through  private  property.    In 
that  I  agreed  at  the  time  and  agree  now,  but  I 
now  think  that  it  does  not  conclude  the  question, 
and  that  we  ought  to  have  gone  on  to  consider 
the  question  whether,  notwithstanding  that  the 
construction  which  we  had  then  to  deal  with  was 
a  sewer  under  the  Public  Health  Act  1875,  it  was 
not  also  a  construction  in  respect  of  which  the 
powers  of  sect  19  of  the  Act  of  1890  might  be 
exercised.    I  think  that  sect.  19  may  be  para- 
phrased thus,  leaving  out  some  immaterial  words 
and  altering  others  to  show  the  meaning  which 
I  attach  to  them :  "  Where  two  or  more  houses 
are  connected  with   a   public  sewer,  not  by  a 
separate  drain  for  each  house,  as  the  local  autho- 
rity may  require  them  to  be,  but  by  one  drain  for 
all  the  houses,  that  drain,  provided  it  is  a  private 
drain,  and  notwithstanding  that  it  is  for  purposes 
other  than  this  section  a  sewer,  may  be  dealt  with 
under  sect.   41  of  the  Public  Health  Act  1875, 
notwithstanding  that  all  the  houses  do  not  belong 
to  the  same  owner,  and  the  expenses  may  be 
recovered  from  the  owners  of  the  nouses  in  such . 
proportion  as  the  surveyor  may  settle."    In  this 
paraphrase,  as  in  the  section  itself,  the  difficulty 
is  to  see  what  is  meant  by  "  private  drain."  Now, 
this  section  is  in  an  Act  which  local  authorities 
have  the  option  of  adopting  if  they  like.    One 
would  think  that  such  an  Act  would  be  confined 
to  machinery  for   enforcing  and  dealing   with 
existing  rights  and  liabilities,  and  would  not  be 
found  to  have  the  effect  of  substantially  altering 
rights  and  creating  new    liabilities,    or,  at   all 
events,  that  it  would  not  enable  a  local  authority, 
in  adopting  the  Act,  to  relieve  themselves  from 
liability    to    repair   existing  structures,  and  to 
transfer  that  liability  to  private  owners.  Farther, 
if  it  was  really  intended  to  transfer  to  private 
owners  the  liability  of  maintaining  structures 
which  before  the  adoption  of  the  Act  had  been 
maintained  by  the  public,  it  is  inconceivable  that 
it  could  have  been  intentionally  enacted  that  that 
liability  should  be  so  transferred  when  the  houses 
did  not  all  belong  to  the  same  owner,  but  that  if 
the  houses,  though  constructed  and  drained  in 
precisely  the  same  way,  happened  to  belong  to 
one  person,  that  person  should  be  entitled  to  have 
his  drain  kept  in  order  at  the  expense  of  the 
public.    There  are,  therefore,  very  strong  grounds 
for  holding   that  when  this  section   contrasts, 


as  it  clearly  does,  "  private  drain  "  with  "  public 
sewer,"    the    words    "private"    and    "public" 
refer   to  the  liability  to  repair  being  on   the 
private   owner  or   on    the  public    respectively. 
If  I  had  to  construe  the  section  apart  from  the 
authority  of  the  Eastbourne  case  (ubi  sup.),  I 
should  certainly  say  that  if  such  things  could  be 
found  as  drains  connecting  more  than  one  house 
with  a  public  sewer,  which  were,  apart  from  the 
Act  of  1890,  repairable  by  the  owner  of  the  houses, 
tbose  were  the  things  referred  to  as   "private 
drains,"  and  that  the  intent  of  the  section  was  to 
provide  machinery  for  dealing  with  such  cases 
when  there  was  more  than  one  owner  for  appor- 
tioning the  expense.     I  agree  that  such  things 
would  not  be  numerous,  but  I  do  not  at  all  think 
that  they  are  non-existent.    In  addition  to  the 
case  suggested  by  Gave,  J.  in  Hill  v.  Hair  (ubi  sun. )t 
I  think  there  are,  in  fact,  a  considerable  number 
of  cases  of  semi-detached  houses  or  small  rows  of 
three  or  four  houses  which  private  owners  repair 
under  provisions  of  a  local  Act   more  or  less 
similar  to  the  combined  drainage  clause  of  the 
Metropolitan  Management  Acts,  or  under  condi- 
tions imposed  by  the  local  authorities  when  asked 
to  consent  to  such  modes  of  drainage.    During 
the  argument  of  the  case  before  me,  and  upon  my 
stating  that  I  believed  such  cases  did  exist,  a 
gentleman  who  was  a  clerk  to  a  local  authority 
not  engaged  in  the  case,  but  who  happened  to  be 
in  court,  stated  through  Mr.  Maomorran,  who  was 
arguing  the  case,  that  he  personally  knew  many 
such  cases,  and  Mr.  Maomorran,  who  himself  has 
a  large  experience,  was  of  the  same  opinion.    I 
adhere,  therefore,  personally  to  the  opinion  I 
expressed  in  Thompson  v.  Eccles  Corporation  (ubi 
sup.),  that  the  view  of  Cave,  J.  was  the  most 
logical  solution  of  the  difficulties  arising  from  the 
section,    though  his   instances  are  not,  in  my 
opinion,    exhaustive.     I   think,    however,    after 
careful  consideration  of  the  Eastbourne  case  (ubi 
sup.),  that  the  contrary  was  there  decided,  and 
I  do  not  think    it  is  open  to  me  to    disregard 
that  decision,  more  especially  as  Cave,  J.  in  the 
subsequent  case  of  Seal  v.  merthyr  Tydfil  Urban 
Council  {ubi  sup.),  himself  followed  it.    I  must 
therefore   hold   that  "private"  refers,   not   to 
private  liability  to  repair  as  distinguished  from 
public,  but  to  the  fact  that  the  structure  is  on 
private  ground.    I  doubt  whether  the  court  in 
the  Eastbourne  case  (ubi  sup.)  meant  to  decide 
that  all  sewers  on  private  ground  draining  houses 
of  more  than  one  owner  and  communicating  with  a 
sewer  in  a  highway  were  to  be  held  to  be  "  single 
private  drains."    To  my  mind,  although  "  two  or 
more  "  includes  "  more  than  two,"  and  a  hundred 
is  more  than  two,  yet  "  two  or  more  "  was  never 
meant  to  include  a  hundred.    Here  there  were  a 
very  considerable  number  of  houses  all  drained 
into  what  seems  to  me  to  be  not  merely  by  the  defi- 
nition in  the  Public  Health  Act  1875,  but  in  fact,  a 
sewer  going  along  the  back  of  the  house  instead  of 
at  the  front ;  that  is,  no  doubt,  in  private  ground, 
but  still  in  every  respect  of  the  character  of  what 
is  ordinarily  called  a  sewer.    I  am  not  sure  that 
the  judges  who  decided  the  Eastbourne  case  (ubi 
sup.)  would  really  have  held  this  to  be  a  "  single 
private  drain,"  but  there   were  a  considerable 
number  of  houses  in  that  case,  and  still  more, 
apparently,  in    Seal   v.  Merthyr    Tydfil   Urban 
Council  (ubi  sup.),  so  I  ought  not  to  distinguish 
this  case  on  that  ground.    I  do  not  think  the 
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recent  decision  of  Thompson  v.  Eccles  Corpora- 
Hon  (ubi  sup.)9  decided,  as  I  think  it  was,  by 
inadvertence  (unless  distinguished  on  the  last 
ground  by  reason  of  the  number  of  houses), 
would  justify  me  in  disregarding  the  East- 
bourne case  (ubi  sup.).  I  have  commented  on 
the  extraordinary  result  of  this  legislation, 
that  the  same  structure  must  be  repaired  by 
the  local  authority  if  it  serves  the  houses 
of  one  person  only,  but  that  if  it  serves  the 
houses  of  different  owners,  these  different 
owners  may  be  required  to  repay  the  expense  of 
making  it  good.  It  is,  however,  right  to  point 
out  that  the  thing  which  is  extraordinary  is  not 
the  enactment  as  to  several  owners,  but  the 
omission  to  enact  the  same  thing  when  there  is 
onlv  one  owner.  The  omission  appears  clearly 
accidental.  The  draftsman  of  the  section  must 
have  thought,  and  the  Legislature  which  adopted 
his  language  must  have  thought,  tjiat  this  had 
been  already  provided  for,  and,  consequently,  by 
a  misapprehension  omitted  to  provide  for  it.  It 
is  right  to  point  out  that  the  real  difficulty  in  the 
way  of  the  court  doing  justice  in  so  many  of  these 
cases  on  this  subject  arises  from  the  automatic 
vesting  in  the  local  authority  of  all  sewers,  and 
the  automatic  imposition  of  liability  for  their 
maintenance  and  repair  by  reason  merely  of  the 
form  of  the  construction  and  the  purpose  they 
serve,  and  without  any  assent  or  acceptance  on 
the  part  of  the  local  authority.  If  it  were  pro- 
vided that  no  sewer  should  be  repairable  by 
a  local  authority  until  adopted  and  taken  over,  as 
is  the  case  with  regard  to  a  new  highway,  proper 
provision  being,  of  course,  made  for  requiring 
local  authorities  to  take  over  such  sewers  on 
notice  and  on  their  being  put  in  proper  order,  all 
these  difficulties  would  disappear.  The  difficulty 
as  to  the  effect  of  a  surreptitious  and  wrongful 
joinder  of  one  drain  with  another,  the  difficulty 
of  ascertaining  on  whom  the  liability  of  repairing 
a  particular  structure  is,  would  all  be  got  rid  of, 
and,  so  far  as  I  see,  the  existing  machinery  would 
all  work  satisfactorily  as  regards  all  drains  and 
sewers  made  after  such  an  amendment  of  the 
law.  It  is  a  discredit  to  our  Legislature,  or  the 
department  of  the  executive  which  has  charge  of 
such  matters,  that  so  simple  an  amendment  of 
the  law  should  not  have  been  made  long  ago,  as 
for  the  last  fifteen  years  or  more  there  nas  been 
constant  litigation  on  these  points.  Of  course, 
if  there  is  to  be  an  amendment  of  this  law, 
it  would  be  desirable,  besides  the  simple 
amendment  required  to  prevent  difficulty  as  to 
future  constructions,  to  have  some  declaratory 
enactment  dealing  with  existing  structures,  and  I 
presume  it  is  the  difficulty  of  framing  satis- 
factorily such  a  declaratory  enactment  which 
has  led  to  there  being  as  yet  no  amendment  of 
the  law.  I  have  now  to  consider  how  the  view  I 
have  expressed  as  to  the  Eastbourne  case  (ubi 
sup.)  affects  the  case  before  me.  I  must  hold 
that,  in  the  present  case,  if  the  defendants  had 
proceeded  under  sect.  41  of  the  Act  of  1875  and 
sect.  19  of  the  Act  of  1890,  they  would  have  been 
able  to  impose  a  proportion  of  the  charge,  the 
subject  of  the  action,  on  the  plaintiff.  It  would 
be  a  proportion  only,  because  the  cost,  if  the  pro- 
ceeding had  been  taken  in  that  way,  would  have 
fallen,  not  on  the  owner,  on  whose  property  the 
defect  happened  to  be,  but  on  the  owners  jointly 
in  proportions  to  be  settled   by  the  surveyor.  I 


The  defendants  did  not,  in  fact,  take  any  pro- 
ceedings under  that  section.  I  do  not  lay  any 
stress  on  the  fact  that  the  complaint  of  the 
nuisance  was  not  in  writing  in  the  first  instance, 
or  that  notice  in  writing  of  intention  to  enter  was 
not  given.  Those  provisions  (at  any  rate  the 
notice  to  enter)  are  clearly  introduced  for  the 
benefit  of  the  occupier,  and  may  be  waived  by 
him,  and  were  so  in  this  case.  The  reason  I  say 
the  defendants  were  not  really  acting  under 
sect.  19  is  that  they  did  not  give  notice  to  all  the 
owners,  and  were  seeking  to  impose  the  whole 
liability  on  the  plaintiff  on  the-  ground  that  the 
nuisance  arose  on  her  premises.  It  is  necessary, 
however,  to  consider  the  case  on  the  basis  that 
proceedings  might  have  been  taken  under  sect.  19, 
because  if  the  defendants  were  not  liable  to  repair, 
but  the  owners  jointly  were,  the  plaintiff  has  a 
difficulty  in  showing  that  when  incurring  the 
expenses  sued  for  she  was  performing  the  defen- 
dants' obligation,  and  was  paving  money  for  the 
defendants.  To  meet  this  point  Beg.  v.  Mayor, 
&c,  of  Hastings  (ubi  sup.)  was  quoted  by  Mr. 
Maomorran.  There  a  mandamus  appears  to 
have  been  issued  to  a  local  authority  to  repair  a 
structure  to  which  sect.  19  of  the  Act  of  1890  was 
assumed,  rightly  or  wrongly,  to  be  applicable.  It 
was,  however,  said  that  there  no  complaint  of  a 
nuisance  existing  had  been  made  to  the  local 
authority,  and  that  until  such  complaint  the 
powers  of  sect.  19  did  not  arise.  This  seems  an 
authority  that  in  cases  under  sect.  19  the  burden 
of  repair  does  remain  on  the  local  authority,  but 
with  power  in  a  special  event  and  by  special  pro- 
ceedings to  recover  even  against  other  persons. 
I  think  this  as  an  authority  is  equally  binding  on 
me  as  the  Eastbourne  case  (ubi  sup.),  but  it  is  not 
completely  in  point,  because  in  the  case  before  me 
I  think  there  was  a  sufficient  complaint  to  give 
the  defendants  jurisdiction  to  proceed  under 
sect.  19.  They  did  not,  however,  so  proceed,  and 
in  particular  the  proportions  to  be  payable  by  the 
various  owners  had  never  been  assessed  by  their 
surveyor.  The  apportionment  by  the  surveyor 
seems  to  me  to  be  a  condition  precedent  to  any 
portion  of  those  expenses  being  payable  by  the 
plaintiff.  I  must  therefore  hold,  not  without 
considerable  hesitation,  that  the  defendants  have 
by  the  duress  of  an  erroneous  notice  in  a  case  of 
nuisance,  when  prompt  action  was  necessary, 
compelled  the  plaintiff  to  incur  under  protest 
expenses  which  the  defendants  were,  in  the  then 
existing  state  of  things,  themselves  liable  to.  If 
the  apportionment  of  the  surveyor  were  a  mere 
matter  of  form,  and  I  had  myself  the  materials 
for  making  the  calculation  of  how  much  the  plain- 
tiff ought  to  bear,  I  should  probably  hold  that 
the  plaintiff  could  only  recover  the  excess  beyond 
her  own  proportion  of  the  expenditure.  But  I 
have  no  materials  for  making  the  apportionment, 
and  it  appears  to  me  a  matter  specially  delegated 
to  the  surveyor.  I  do  not,  therefore,  see  how  I 
can  do  otherwise  than  hold  that  the  plaintiff  is 
entitled  to  recover  the  whole  expenses  of  the 
work,  which  I  assess  at  652.  I  think  no  deduction 
should  be  made  for  the  part  of  the  work  done  at 
No.  3,  but  I  do  not  think  that  the  loss  of  rent, 
which  was  claimed  was  made  out  in  such  a  way  as  to 
be  recoverable.    I  therefore  give  judgment  for  the 
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Macmorran,  K.C.  and  Fleetwood  Pritchard  for 
the  Eccle8  Corporation. — The  short  question  on 
this  appeal  is  really  whether  the  local  autho- 
rity are  obliged  to  repair  the  pipe  in  question  or 
whether  they  can  compel  the  owner  of  the  pre- 
mises to  do  so.  By  the  definitions  in  sect.  4  of  the 
Public  Health  Act  1875,  speaking  broadly  a 
44  drain "  is  that  which  drains  one  house  only, 
and  all  other  drains  are  "sewers";  by  sect.  13 
"  sewers  "  are  vested  in  the  local  authority ;  and 
by  sects.  15  and  19  the  local  authority  are  bound 
to  keep  "  sewers  "  in  repair  and  so  as  not  to  be  a 
nuisance.  By  sect.  41  the  local  authority,  on  a 
written  application  to  them  stating  that  any 
*'  drain  "  is  a  nuisance  or  injurious  to  health,  if 
on  examination  the  drain  appears  to  be  in  bad 
condition  or  to  require  amendment  or  alteration, 
may  give  notice  to  the  owner  or  occupier  of  the 
premises  requiring  him  to  do  the  works  necessary 
to  abate  the  nuisance.  Prima  facte,  therefore, 
any  pipe  which  conveys  the  drainage  of  two  or 
more  houses  is  a  "  sewer,"  and  must  be  kept  in 
order  by  the  local  authority ;  but  any  pipe  which 
drains  one  house  only  is  a  "  drain,"  and  must  be 
kept  in  order  by  the  owner  or  occupier,  who  can 
be  compelled  to  keep  it  in  order.  The  difficulty  in 
oases  like  the  present  arises  from  sect  19  of  the 
Amendment  Act  of  1890.  The  prima  facie  meaning 
and  effect  of  that  section  is  that  it  enables  the 
local  authority  to  deal  with  pipes,  which  would 
prima  facie  be  sewers,  as  if  they  were  "  drains," 
and  to  impose  the  burden  of  keeping  them  in 
order  upon  the  owner  of  the  premises.  The  real 
question,  then,  is,  What  is  a  "  single  private  drain" 
within  the  meaning  of  sect.  19  ?  There  are  many 
cases  upon  that  section,  some  of  which  are  conflict- 
ins.  The  case  of  Travis  v.  Uttley  (70  L.  T.  Rep. 
242 ;  (1894)  1  Q.  B.  233)  was  not  decided  upon 
sect.  19  of  the  Act  of  1890,  but  under  the  Public 
Health  Act  1875.  The  first  case  under  sect.  19 
was  8elf  v.  Hove  Commissioners  (72  L.  T.  Rep. 
234 ;  (1895)  1  Q.  B.  685),  in  which  it  was  decided 
that  a  single  pipe  which  was  in  private  ground 
and  drained  two  houses  belonging  to  different 
owners  was  a  "  single  private  drain "  within 
sect.  19.  The  decision  in  Hill  v.  Hair  (72  L.  T.  Rep. 
629;  (1895)  1  Q.  B.  906)  apparently  conflicts  with 
the  former  case ;  but  that  decision  was  considered 
in  the  next  case  of  Bradford  v.  Eastbourne  Corpo- 
ration (74  L.  T.  Rep.  762 ;  (1896)  2  Q.  B.  205),  in 
which,  in  a  considered  judgment,  the  court  held 
that  a  common  drain  on  private  ground,  into 
which  there  was  no  public  right  of  draining, 
was  a  single  private  drain  within  sect.  19  if  it 
drained  two  or  more  houses  belonging  to  different 
owners.  That  case  has  been  followed  ever  since 
until  the  decision  in  the  present  case.  In  the 
case  of  Reg.  v.  Hastings  Corporation  (75  L.  T. 
Rep.  377;  (1897)  1  Q.  B.  46)  the  decision  was 
only  that  the  local  authority  could  be  compelled 
by  mandamus  to  repair  a  pipe,  which  was  a  sewer 
within  the  Act  of  1875,  wnen  they  had  taken  no 
steps  to  deal  with  it  as  a  single  private  drain 
under  sect.  19  of  the  Act  of  1890.  In  Seal  v. 
Merthyr  Tydvil  Urban  District  Council  (77  L.  T. 
Rep.  303 ;  (1897)  2  Q.  B.  543)  the  court  followed 
the  decision  in  Bradford  v.  Eastbourne  Corpora- 
tion (ubi  sup.).  Then  came  the  decision  in  the 
present  case,  which  is  contrary  to  the  decision  in 
Bradford  v.  Eastbourne  Corporation  (ubi  sup.). 
In  the  later  case  of  Haediclce  v.  Friem  Barnet 
Urban  District  Council,  the  appeal  in  which  is 
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being  heard  with  this  appeal,  Channell,  J.  said 
that  in  the  present  case  the  decision  in  Bradford 
v.  Eastbourne  Corporation  (ubi  sup.)  had  not  been 
folly  considered,  and  he  followed  the  earlier  case 
upon  this  point.  Sect.  19  must  have  been  intended 
to  give  a  local  authority  some  power  which  it  did 
not  possess  before,  and,  unless  the  construction 
given  to  that  section  by  the  decision  in  Bradford 
v.  Eastbourne  Corporation  (ubi  sup.)  is  adopted, 
no  real  operation  can  be  given  to  the  section. 

Rhodes  for  the  respondent  Thompson. — The 
decision  of  the  Divisional  Court  was  right. 
Before  the  Act  of  1890  this  pipe  was  clearly  and 
undoubtedly  a  "  sewer  "  within  the  Act  of  1875, 
and  was  vested  in  the  local  authority,  which  was 
bound  to  keep  it  in  repair.  The  plan  of  crainage 
was  sanctioned  by  the  local  authority,  who  must 
have  known  that  the  result  would  be  that  the 
pipe  would  become  a  sewer  in  fact.  In  passing 
the  plan  the  local  authority  accepted  that  posi- 
tion, and  the  local  authority  cannot  subsequently 
alter  that  position  by  adopting  the  Act  of  1890. 
The  words  of  sect.  19,  "two  or  more  houses 
belonging  to  different  owners,"  were  used  ad- 
visedly, and  mean  that  all  the  houses  must  belong 
to  different  owners.  The  fact  that  the  pipe  is  all 
laid  in  private  ground  does  not  make  it  any  the 
less  a  "  sewer  "  which  vests  in  the  local  autho- 
rity : 

Bonella    v.    Twickenham    Local    Board ,   20   Q.   B. 
Div.  63. 

In  this  case  this  pipe  drains  several  houses  in  a 
block  belonging  to  Thompson,  and  therefore  that 
part  of  the  pipe  is  not  within  sect.  19  : 

Heaver  v.  Fulham  Borough  Council,  9i  L.  T.  Rep. 
31 ;  (1904)  2  K.  B.  383. 

In  none  of  the  cases  which  have  been  cited  has  it 
been  held  that  a  pipe  which  drains  more  than  one 
bouse  of  the  same  owner  is  a  single  private  drain 
within  sect.  19.  The  case  of  Jackson  v.  Wimbledon 
Urban  District  Council  (21  Cox  Mag  Cas.  499; 
90  L.  T.  Rep.  417 ;  (1904)  2  K.  B.  359)  is  a  clear 
authority  that,  where  a  pipe  drains  several  houses 
belonging  to  the  same  owner,  that  part  of  the  pipe 
is  not  a  "  single  private  drain "  within  sect.  19. 
Therefore,  in  this  case,  that  part  of  the  pipe  which 
drains  Thompson's  seven  houses  is  a  "  sewer/' 
and  is  not  a  single  private  drain  within  sect.  19. 

Macmorran,  K.C.  in  reply. — In  Jackson  v.  Wim- 
bledon Urban  District  Council  (ubi  sup.)  the  pipe 
which  drained  Jackson's  houses  did  not  receive 
the  drainage  of  any  other  houses.  This  case 
would  be  the  same  as  that  if  Johnson's  houses  did 
not  drain  into  this  pipe  before  it  received  the 
drainage  of  Thompson's  houses. 

Clavell  Salter,  K.C.  and  W.  H.  Duckworth  for 
the  appellants,  Friern  Barnet  Urban  District 
Council. — The  learned  judge  has  decided  that 
this  pipe  was  a  "  single  private  drain "  within 
sect.  19  of  the  Act  of  1890,  and  that  decision  was 
right.  A  complaint  was  made  to  the  local  autho- 
rity of  the  existence  of  a  nuisance,  and  thereupon 
they  had  power  to  pioceed  under  sect.  41  of  the 
Act  of  1875.  The  notice  which  they  served  on 
the  plaintiff  was  a  notice  under  sect.  41,  and  that 
proceeding  cast  upon  the  plaintiff  the  burden  of 
doing  the  work  necessary  to  abate  the  nuisance 
and  of  bearing  the  expense  of  so  doing.  The  local 
authority  are  not  limited  to  the  remedy  given  to 
them  by  sect.  41,  of  doin?  the  work  themselves 
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and  then  recovering  the  expenses  from  the  owners 
according  to  an  apportionment  by  their  surveyor ; 
they  may  also  take  proceedings  under  the  Act  of 
1875  to  compel  the  owners  to  do  the  necessary 
work.  In  the  present  case  the  fact  was  that  the 
nuisance  existed  entirely  upon  the  premises  of 
the  plaintiff  and  that  all  tbe  work  necessary  to 
abate  the  nuisance  was  done  upon  her  property. 
No  question  of  apportionment  between  her  and 
the  owners  of  the  other  premises  drained  by  this 
single  private  drain  could  therefore  arise ;  and  it 
could  not  be  necessary  to  serve  any  notice  upon 
any  of  the  owners  of  the  other  premises.  By 
reason  of  the  provisions  of  suet.  19  the  liability 
to  repair  this  single  private  drain  was  upon  the 
plaintiff,  and  not  *ipon  the  local  authority,  and 
therefore  the  plaintiff  cannot  recover. 

Macmorran,  K.C.  and  Colam  for  the  respon- 
dent.— This  pipe  was  not  a  "  single  private  drain  " 
within  sect.  19  of  the  Act  of  1890.  It  was  a 
"  sewer  "  within  the  definition  in  the  Acb  of  1875, 
and  it  had  in  fact  been  adopted  as  a  public  sewer 
and  treated  as  a  public  sewer  by  the  local 
authority.  The  local  authority  cannot  now  say 
that  it  is  not  a  public  sewer,  and  that  they  can 
cast  the  burden  of  repair  upon  a  private  person. 
Sect.  19,  whatever  may  be  its  proper  construction, 
can  only  apply  to  what  is  undoubtedly  a  single 
private  dram,  and  cannot  apply  to  a  pipe  which 
has  in  fact  been  adopted  by  the  local  authority  as 
a  public  sewer.  The  local  authority  in  this  case 
have  not  in  fact  acted  under  the  powers  conferred 
by  sect.  19  of  the  Act  of  1890  and  sect  41  of  the 
Act  of  1875.  The  only  power  conferred  on  them 
by  those  sections  is  that  of  doing  the  work  them- 
selves and  recovering  the  apportioned  expenses 
from  the  different  owners  using  the  single  private 
drain.  Notice  must  be  given  to  the  owners  of  tbe 
various  houses,  and  the  expenses  must  be  appor- 
tioned before  any  liability  or  burden  is  cast  upon 
the  owner : 

Lancaster  v.  Barnes  District  Council,  78  L.  T.  Rep. 
355 ;  (1898)  1  Q.  B.  855. 

The  notice  served  upon  the  plaintiff  was  not  a 
notice  under  sect.  41  at  all,  and  no  notices  were 
served  on  the  other  owners.  Therefore  the 
liability  to  repair  this  pipe,  which  was  prima 
facie  a  sewer,  remained  upon  the  local  authority 
and  was  not  cart  upon  the  plaintiff. 

Salter,  K.C.  in  reply. — It  is  expressly  provided 
by  sub-sect.  3  of  sect.  19  that  for  the  purposes  of 
tbe  section  a  "  drain  "  shall  include  a  drain  used 
for  the  drainage  of  more  than  one  building,  and 
the  effect  of  that  is  that  a  single  private  drain 
which  drains  two  or  more  buildings  not  belonging 
to  the  same  owner  is  not  to  be  called  a  "  sewer 
within  the  definition  in  sect.  4  of  the  Act  of  1875. 
The  decision  in  Lancaster  v.  Barnes  District 
Council  (ubi  sup.)  was  only  that  a  joint  notice 
on  two  owners  of  different  houses  was  good 
where  the  nuisance  existed  on  the  premises  of 
both;  that  case  does  not  show  that  the  notice 
must  be  served  on  all  the  owners. 

Collins,  M.B. — This  is  an  appeal  in  two  cases 
which  raise  substantially  the  same  point ;  another 
point  which  might  have  been  taken,  but  was  not 
taken,  in  the  first  appeal  was  taken  upon  the 
second  appeal.  The  first  is  an  appeal  in  the  case 
of  Thompson  v.  The  Eccles  Corporation,  and  raises 
the  question  as  to  what  is  the  effect  of  sect.  19  of 


the  Act  of  1890,  and  how  far  it  extends  in  altering 
the  old  law.    Now,  sect.  19  of  the  Public  Health 
Acts  Amendment  Act  1890  is  in  these  terms  : 
"  Where  two  or  more  booses  belonging  to  different 
owners  are  connected  with  a  public  sewer  by  a 
single  private  drain,  an  application  may  be  made 
under  sect.  41   of  the  Public  Health  Act  1875 
(relating   to    complaints    as   to  nuisances  from 
drains),  and  the  local  authority  may  recover  any 
expenses    incurred   by  them  in  executing   any 
works  under  the  powers  conferred  on  them  by 
that    section  from  the  owners   of  the    houses ; 
then  sub-sect.    3:    "For  the   purposes   of   this 
section  tbe  expression  '  drain '  includes  a  drain 
used  for  the  drainage  of  more  than  one  building." 
Now,  up  to   that  time  unquestionably  a  drain 
which  was  used  for  the  drainage  of  more  than  one 
building  was  not  a  drain,  but  a  sewer.     This 
particular  sub- section,  for  the  purposes  of  this 
section   only,    makes    the    expression   "  drain  " 
include  a  drain  used  for  the  diainage  of  more  than 
one  house.    That  raises  the  difficulty  in  the  case. 
That  being  so,  the  new  definition  of  "  drain  "  being 
introduced,  sect.  19  makes  applicable  sect.  41  of  the 
Public  Health  Act  1875,  which  is  in  these  terms  : 
"  On  the  written  application  of  any  person  to  a 
local  authority,  stating  that  any  drain  " — at  that 
time   that    meant   a   drain    in   the   old   sense, 
namely,  a  drain  that  was  used  for  the  purpose 
of   one   building   only — "on  or    belonging    to 
any    premises   within    the    district    is    a   nui- 
sance or  injurious  to  health  (but  not  otherwise) 
the  local  authority  may,  by   writing,  empower 
their  surveyor  or  inspector  of  nuisances,  after 
twenty-four  hours'  written  notice  to  the  occupier 
of    such    premises,    or  in    case   of   emergency 
without  notice,  to  enter  such  premises  with  or 
without  assistants,  and  cause  the  ground  to  be 
opened   and   examine   such  drain,  water-closet, 
earth- closet,  privy,   ashpit,  or  cesspool.    If  the 
drain ,  water-closet,  privy,  ashpit,  or  cesspool  on 
examination  is  found  to  be  in  proper  condition, 
he  shall  cause  the  ground  to  be  closed,  and  any 
damage  done  to  be  made  good  as  soon  as  can  be, 
and  the  expenses  of  the  works  shall  be  defrayed 
by  the  local  authority.    If  the  drain,  water-closet, 
earth-closet,  privy,  ashpit,  or  cesspool  on  examina- 
tion appear  to  be  in  bad  condition,  or  to  require 
alteration  or  amendment,  the  local  authority  shall 
forthwith  cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises,  requiring 
him  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  the  necessary  works ;  and  if  such 
notice  is  not  complied  with  the  person  to  whom 
it  is  given  shall  be  liable  to  a  penalty  not  exceed- 
ing 10s.  for  every  day  during  which  he  continues  to 
make  default,  and  the  local  authority  may,  if  they 
think  fit,  execute  such  works,  and  may  recover  in 
a  summary  manner  from  the  owner  the  expenses 
incurred  by  them  in  so  doing,  or  may  by  order 
declare  the  same    to    be    private  improvement 
expenses."    Now,  in  Thompson's  case  the  points 
are  very  shortly  set  out  in  the  headnote  to  the 
report  in  the  court  below  (1904)  2  K.  B.  1),  which 
I  think  I  had  better  read :  "  Where  two  or  more 
houses  are  drained  by  a  single  pipe,  neither  the 
fact  that  the  pipe  is  wholly  situate  on  private 
land,  nor   the  fact  that   the   houses  belong  to 
different  owners,  will  suffice  to  make  the  pipe  a 
single  private  drain  within  the  meaning  of  sect.  19 
of  tbe  Public  Health  Acts  Amendment  Act  1890, 
so  as  to  entitle  the  local  authority,  in  the  event 
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of  the  pipe  becomiDg  a  nuisance,  to  require  the 
owner  or  occupier  of  the  premises  to  amend  it 
under  sect.  41  of  the  Public  Health  Act  1875. 
Semble,  the  words *  belonging  to  different  owners '  in 
sect.  19  of  the  Act  of  1890  mean '  not  all  belonging 
to  the  same  owner.'  In  order  to  bring  a  case  within 
the  section  it  is  not  necessary  that  all  the  houses 
should  belong  to  different  owners."  The  facts 
are  these :  Thompson  was  the  owner  of  a  block 
of  seven  houses  numbered  436  to  433,  Liverpool- 
road,  of  which  the  house  the  subject  of  the  com- 
plaint was  one.  The  said  houses  were  built  in  the 
year  1875  in  accordance  with  plans  deposited  with 
the  then  sanitary  authority,  the  predecessors  of 
the  corporation,  and  approved  by  them.  On  the 
6th  March  1903  complaint  was  made  to  the  cor- 
poration— that  is,  the  local  authority — that  a 
certain  drain  or  sewer  belonging  to  428,  Liverpool- 
road  was  a  nuisance  and  injurious  to  health.  On 
examination  the  said  drain  or  Bewer  was  found  to  be 
in  bad  condition  and  to  require  alteration  or  amend- 
ment, and  the  corporation  thereupon  served  the 
notice  dated  the  loth  March  requiring  him  within 
fourteen  days  from  the  service  thereof  to  take  up 
the  existing  yard  and  cellar  drains  and  gullies  and 
tope,  and  in  lieu  thereof  provide  and  lay  down 
efficient  drains  constructed  of  glazed  and  socketed 
stoneware  pipes,  the  joints  to  be  properly  made 
pood  with  cement,  the  cellar  drain  to  be  embedded 
in  concrete  to  a  thickness  of  6in.  all  round  the 
pipes,  and  to  provide  efficient  wash-out  gullies  with 
lipped  tops.  The  works  therein  specified  were  neces- 
sary for  the  purpose  of  abating  the  nuisance. 
The  notice  was  not  complied  with.  The  said 
drain  or  sewer  was  part  of  a  9in.  pipe  running 
through  and  under  the  cellars  of  the  said  seven 
houses  belonging  to  Thompson,  and  receiving  the 
drainage  of  each  house  before  falling  into  the  cor- 
poration's main  sewer  in  Ham pson- street,  a  street 
running  at  right  angles  to  Liverpool* road.  This 
9in.  pipe  was  a  continuation  of  and  received  the 
drainage  from  a  6in.  pipe  which  passed  through 
and  under  two  blocks  of  six  houses  each,  numbered 
respectively  424  to  414,  Liverpool- road  and  402  to 
412,  Liverpool- road,  and  situate  further  away 
from  Hampson- street  than  Thompson's  houses, 
and  belonging  to  one  Edward  Johnson.  The 
6in.  pipe  received  the  drainage  from  each  of  the 
twelve  houses  before  reaching  the  9in.  pipe.  The 
meaning  of  all  that  is  that  in  point  of  fact  this 
drain  received  the  drainage  of  two  or  more 
houses  belonging  to  different  owners,  and  was 
connected  with  a  public  sewer.  The  drain  in 
Thompson's  case  seems  to  me  to  be  in  all  material 
facts  indistinguishable  from  the  drain  which  was 
the  subject-matter  in  discussion  in  one  or  two 
cases,  and  undoubtedly  in  what  I  think  is  the 
leading  case  on  the  point — Bradford  v.  East- 
bourne Corporation  (74  L.  T.  Rep.  762;  (1896) 
2  Q.  B.  205).  The  question  as  to  what  is  the  true 
meaning  of  sect.  19  and  what  is  meant  by  the 
expression  a  "  single  private  drain  "  has  been  the 
subject  of  a  great  deal  of  discussion  in  several 
different  cases,  but  it  appears  to  me  on  examining 
those  cases  there  is  a  clear  balance  of  authority  in 
favour  of  the  present  appellants.  I  do  not  think 
it  is  necessary  for  me  to  travel  in  detail  through 
the  various  reasons  which  have  been  given  in  the 
different  cases,  because  it  seems  to  me  I  cannot 
improve  upon  the  judgments  given  by  Lord 
Russell,  O.J.  and  Wills,  J.  m  Bradford  v. 
Eastbourne   Corporation  (ubi    sup.).    That  case, 


though  it  differed  from  one  of  the  cases  decided 
before  it,  was  ultimately  followed  again,  as  I 
shall  show,  more  than  once.  It  seems  to  me 
that  it  does  lay  down  a  perfectly  intelli- 
gible interpretation  of  a  section  which  it  is 
impossible  to  interpret  so  as  to  remove  all  possible 
difficulties  and  objections ;  but  it  seems  to  me  on 
the  whole  that  that  interpretation  does  give  the  most 
reasonable  and  workmanlike  interpetation.  Now, 
the  state  of  the  authorities  is  this :  The  first  case, 

1  think,  in  which  the  effect  of  sect.  19  was  dis- 
cussed, in  which  Wills,  J.  was  one  of  the  judges, 
was  Self  v.  Hove  Commissioners  (72  L.  T.  Rep. 
234;  (1895)  1  Q.  B.  685).  Tbe  law  was  there  laid 
down  which  was  subsequently  adopted  by  a  court 
consisting  of  Lord  Russell,  C.J.  and  Wills,  J. 
giving  a  wide  effect  to  this  sect.  19,  and  holding 
that  a  drain  which,  as  far  as  I  can  see  on  the 
facts,  was  indistinguishable  from  the  drain  in 
Thompson's  case,  was  such  a  drain  as  is  contem- 
plated by  sect.  19,  and  that,  therefore,  the  effect 
of  sect.  19  being  thrown  into  sect.  41  of  the  old 
Act,  was  to  let  in  the  powers  of  the  local  autho- 
rity to  compel  the  person  on  whose  premises  a 
nuisance  existed,  in  respect  of  what  would  have 
been  a  sewer  but  for  the  introduction  of  sect.  19, 
to  be  at  the  expense  of  making  it  good  instead  of 
leaving  it,  as  it  otherwise  would  be,  upon  the 
authority  itself.  Now,  as  I  have  said,  I 
regard  the  facts  in  this  case  as  indistinguishable 
from  the  facts  in  Bradford  v.  Eastbourne  Corpo- 
ration (ubi  sup.),  and  I  propose  to  see  what  is  the 
condition  of  the  authorities  with  which  we  have 
to  deal  at  this  moment.  I  have  stated  what  was 
the  view  of  Wills,  J.  in  Self  v.  Hove  Commis- 
sioners (ubi  sup.);  but  in  another  case  shortly 
afterwards,  HUl  v.  Hair  (72  L.  T.  Rep.  629; 
(1895)  1  Q.  B.  906),  Cave  and  Lawrance,  JJ.  took 
exactly  the  contrary  view  to  that  of  Wills,  J. 
Then  came  the  case  of  Bradford  v.  Eastbourne 
Corporation  (ubi  sup )  to  which  I  have  already 
referred.  There,  in  a  very  elaborate  judgment, 
the  late  Lord  Chief  Justice  and  Wills,  J.  adopted 
the  view  taken  by  Wills,  J.,  and  held,  as  1  have 
said,  that  in  fact  that  with  which  we  are  here 
dealing  was  such  a  drain  as  is  contemplated  by 
sect.  19,  with  the  result  that  the  combined  effect 
of  sect.  19  of  the  Act  of  1890  and  sect.  41  of  the 
Act  of  1875  imposed  the  obligation  upon  the 
private  owner  to  repair  what  otherwise  would 
have  been  a  sewer,  and  it  imposed  that  obligation 
at  tbe  instance  of  the  local  authority.  It  does 
not  stand  there,  because  the  same  question  again 
came  before  Cave,  J.  in  Seal  v.  merthyr  TydvU 
Urban  District  Council  (77  L.  T.  Rep.  303 ;  (1897) 

2  Q.  B.  543),  and  when  it  came  before  him  again 
he  seems  to  have  reconsidered  his  earlier  opinion, 
and  to  have  followed  Bradford  v.  Eastbourne  Cor- 
poration (ubi  sup).  Now,  that  was  the  state  of 
the  law  when  the  present  case  of  Thompson 
v.  Eccles  Corporation  came  before  the  Divi. 
sional  Court.  When  the  matter  came  before 
the  Divisional  Court  it  is  true  that  Bradford  v. 
Eastbourne  Corporation  (ubi  sup.)  was  cited,  but 
does  not  seem  to  have  been  referred  to  in  detail  at 
all,  and  we  have  the  authority  of  Channell,  J.  who 
was  a  party  to  the  decision  in  the  present  case,  for 
saying  that  Bradford  v.  Eastbourne  Corporation 
(ubi  sup.)  was  not  thoroughly  considered  or  under- 
stood by  the  court  of  which  he  was  a  member  when 
he  gave  the  decision  in  the  case  now  under  appeal. 
Channell,   J.   in  a  later   case   had  occasion  to 
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examine  Bradford  v.  Eastbourne  Corporation  (ubi 
sup.)  carefully,  and  he  came  to  the  conclusion  and 
Btated  that  in  his  view  Thompson's  case  must  be 
considered  as  decided  through  inadvertence,  and 
in  a  very  elaborate  judgment  he  himself  followed 
Bradford  v.  Eastbourne  Corporation  (ubi  sup.) 
That  is  the  case  of  Haedicke  v.  Friern  Bamet 
District  Council,  which  is  the  second  of  the  two 
cases  now  under  appeal  before  us.  On  the  main 
question  which  is  common  to  these  two  appeals 
— namely,  whether  we  are  to  prefer  the  view  taken 
in  the  first  instance  by  Wills,  J.  or  the  view  taken 
by  Cave,  J.,  of  the  combined  effect  of  sect.  19 
of  the  later  Act  and  sect.  41  of  the  older  Act, 
the  balance  of  authorities,  as  I  have  already  said, 
is  entirely  in  favour  of  the  view  of  Wills,  J. 
Inasmuch  as  that  has  been  discussed  before  us 
and  we  have  had  an  opportunity  of  reconsidering 
it  and  reading  the  argument  which  prevailed 
against  it  in  the  earlier  decisions  which  were 
placed  before  us  on  this  hearing,  I  think  it  would 
be  a  waste  of  public  time  if  1  were  to  attempt  to 
again  go  through  and  explain  why  I  agree  with 
arguments  which  appear  to  be  as  well  stated  as  it 
is  possible  to  state  them  in  Bradford  v.  East- 
bourne Corporation  {ubi  sup.),  and  which,  in  my 
opinion,  must  prevail.  I  am  content  to  rest  my 
judgment  upon  Bradford  v.  Eastbourne  Corpora- 
tion (ubi  sup.)  and  to  adopt  the  reasons  there 
given,  and  in  that  view  it  seems  to  me  that  in  the 
first  case  of  Thompson  v.  Eccles  Corporation  the 
reasons  which  commended  themselves  to  the  Lord 
Chief  Justice  and  Wills,  J.,  and  which  were  fol- 
lowed afterwards  by  Cave,  J.  and  by  Channell,  J. 
himself,  must  prevail  and  are  sufficient  to  decide 
the  first  appeal  in  favour  of  the  appellants.  Now 
comes  the  second  case.  It  broadly  turns  upon 
the  same  point,  but  a  certain  special  argument 
has  been  addressed  to  us  upon  the  facts  of  that 
case.  The  drain  again  appears  to  me  to  be  indis- 
tinguishable in  fact  from  the  drain  that  we  have 
been  already  dealing  with.  Now,  there  is  a 
special  ground  taken,  which  might  have  been 
taken,  but  was  not  taken,  in  Thompson's  case. 
There  the  local  authority  sought  to  enforce  the 
obligation  upon  the  owner  at  his  own  expense  to 
remove  a  particular  nuisance  on  his  premises, 
which  happened  to  be  a  drain  within  sect.  19.  In 
Haedicke9 s  case,  the  second  case,  matters  had 
gone  a  step  further;  notice  had  been  served 
calling  upon  tne  plaintiff  to  abate  a  nuisance, 
which  was  also  a  drain  within  the  description  or 
definition  in  sect.  19,  and  the  owner  having  been 
called  upon  to  abate  this  nuisance  had  herself 
intervened  and  done  the  work,  and  having  done 
the  work  brought  an  action  against  the  local 
authority  on  the  ground  that  she  had  been  com- 
pelled to  do  work  which  they  were  in  point  of  law 
liable  to  do  themselves,  inasmuch  as  the  work 
which  she  had  done  was  done  on  a  sewer  and, 
being  a  sewer,  the  obligation  was  upon  the  autho- 
rity and  not  upon  herself.  The  answer  was  that 
this  particular  place  where  the  nuisance  existed, 
which  the  owner  had  been  at  the  expense  of  making 
good,  though  it  was  a  sewer  before  sect.  19  of  the 
Act  of  1890,  and  though  it  may  be — it  is  not 
necessary  to  decide  it—still  a  sewer  for  many 
purposes,  still  as  far  as  sect.  19  is  concerned, 
which  is  the  section  with  which  we  have  to  deal, 
it  is  a  drain,  and  the  owner  comes  under  the 
liabilities  in  respect  of  such  a  drain  resulting 
from  the  joint  operation  of  sect.  19  of  the  later 


Act  and  sect.  41  of  the  earlier  Act.  On  the  main 
f  acts  of  the  case,  and  the  main  point  of  the  appeal, 
there  can  be  no  doubt  it  is  on  ail  fours  with  the 
case  we  have  just  decided.  Then  comes  the 
special  difficulty  raised  in  this  case.  On  the 
*  hypothesis  that  it  is  a  drain  within  sect.  19,  what 
difference  is  there  in  this  case  by  reason  of  the 
fact  that  the  lady  has  done  the  work  at  the 
instance  of  the  local  authority  and  now  claims  to 
be  recouped  by  them  P  It  must  be  admitced  at 
the  beginning  of  the  discussion,  on  the  reasoning 
which  I  have  already  gone  through,  that  the 
obligation  as  between  the  lady  and  the  local 
authority  was  clearly  upon  the  lady.  This  was 
for  all  purposes,  as  between  them,  a  drain,  a  drain 
in  respect  of  which  they  had  the  right  to  insist 
upon  her  removing  the  nuisance  to  which  they 
had  called  attention.  But  it  is  said  that,  con- 
ceding that  point,  and  Channell,  J.  adopted  this 
view,  although  the  local  authority  might,  if  they 
had  taken  proper  steps  under  sect.  19  and  sect.  41, 
have  compelled  the  owner  to  perform  this  work 
which  she  has  performed,  yet  they  have  not  taken 
the  proper  steps ;  that  this  was  a  nuisance  exist- 
ing in  what  was  really  a  sewer,  though  for  the 
Surposes  of  sect.  19  it  should  be  regarded  as  a 
rain,  and  inasmuch  as  the  local  authority 
cannot  localise  upon  one  particular  premises  or 
against  one  particular  individual  a  nuisance 
arising  in  a  sewer,  which  ex  hypothesi  is  con- 
tributed to  by  all  the  people  who  drain  into  the 
sewer,  they  are  not  in  a  position  to  say  that  this 
particular  owner  and  she  alone  is  the  person 
against  whom  they  could  enforce  the  machinery 
of  sect.  19,  compelling  her  to  go  to  expense  to 
abate  the  nuisance ;  that  therefore,  inasmuch  as 
they  have  sought  to  place  it  all  upon  her,  and 
furthermore  inasmuch  as  they  have  not  followed 
that  up  by  doing  the  work  and  apportioning  the 
cost,  they  are  outside  the  provisions  of  sect.  19, 
and,  whatever  their  rights  might  have  been  if 
they  had  taken  the  proper  course,  they  have  not 
taken  the  proper  course  to  fix  the  liability  upon 
her ;  and  that  therefore  what  she  has  spent  has 
not  been  spent  in  her  own  relief  but  in  respect 
of  relieving  a  burthen  upon  them  of  making  good 
the  nuisance  and  removing  it.  It  seems  to  me 
that  the  answer  to  that  is  simple,  and  that  we 
ought  not  to  strain  after  these  technicalities. 
Broadly,  the  Legislature,  by  these  enactments, 
has  thrown  back  upon  the  private  owners 
that  which  for  the  time  being  and  before 
had  been  shifted  from  them  and  placed 
on  the  public  authorities — namely,  the  liability  to 
make  good  nuisances  in  this  particular  class  of 
what  are  called  "  single  private  drains."  Those 
being  the  rights  of  the  parties  at  the  outset,  it 
seems  to  me  in  the  highest  degree  technical  to 
travel  into  the  particular  machinery  that  was 
brought  into  motion  in  seeking  to  enforce  against 
the  lady  the  obligation  which  was  upon  her.  I 
think  that  broadly,  that  being  the  state  of  the 
law,  the  real  burden  or  obligation  of  making  good 
nuisances  upon  her  premises  in  respect  of  that 
drain  was  upon  the  lady,  and,  that  being  the 
burden  placed  upon  her,  she  was  debarred  from 
saying  that  any  work  done  by  her  under  the 
the  exigency  of  the  local  authority  was  done  in 
their  relief  and  not  her  own.  The  Legislature 
placed  the  burden  on  her,  and  when  she  dis- 
charged it  she  did  so  for  her  own  benefit  and  not 
for  the  benefit  of  the  public  authority.    It  seems 
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to  me  to  be  a  misconception   to    say  that  the 
local  authority  cannot  set  up  the  fact  that  the 
burden  by  law  is  placed  on  the  owner   and  not 
on  them  because  they  have  not  taken  the  strictest 
steps  to  place  the  burden  on  the  owner.    They 
had  the  right  to  put  the  burden  upon  her,  and 
that  is,  I  think,  sufficient  to  determine  the  rights 
of  the  two  parties.     Now,  the  other  argument  on 
behalf  of  the  respondent  is  that  this  particular 
section,  which  applies   machinery  applicable  to 
a  drain  to  that  to  which  it  is  not  really  applic- 
able— namely,  a  sewer — carries  with  it  this  con- 
sequence, that  the  local  authority  cannot  apply 
machinery  which  was    applicable  only  to    that 
which  was  necessarily  done  on  the  premises  of  one 
individual  owner,  to  something  necessarily  done 
on   premises  not  all  within   the  control  of  one 
particular  owner — namely,  a  sewer  ;  that  a  sewer 
is  a  subject-matter  which  exists  for  the  common 
benefit  and  user  of  a  number  of  different  persons, 
and  the    local  authority  cannot  trace  out  and 
particularise    to     one     individual     owner  some 
nuisance  which  arises  in  a  sewer ;  that  it  must  be 
taken  to  arise  from  the  joint  operation  of  all  who 
use  the  sewer,  and   cannot  be  concentrated  all 
upon  one  person,  and  that  one  person  be  made 
responsible  for  it.     How  about  the  facts  in  the 
case  ?    The  facts  in  this  case  are  that  the  nuisance 
was  asserted  by  the  local  authority  to  be  on  the 
premises  of    this  lady;    and  furthermore   it  is 
proved  as  a  fact  that  that  nuisance  was  abated 
by  the  lady  herself  without  travelling  out  of  her 
own  premises.    Therefore,  in  the  particular  facts 
of  this  case,  it  seems  to  me  not  open  for  the  lady 
to  contend  that  the  nuisance  complained  of  was 
not  a  nuisance  on  her  property,  and  one  which 
was  not  capable  of  being  abated  by  action  taken 
on  her  property ;  and  that  is  the  case  which  is 
covered  by  sect.  41   as   introduced  by  sect.  19. 
Therefore,  it  seems   to    mo  that,  on  the  facts  of 
this  case,  it  must  be  taken  that  the  nuisance  was 
one  which  could  be  reached  by  the  machinery  of 
sect.  19,  and  which  was  reached  by  it,  and  that  this 
lady  is  by  these  proceedings  seeking  to  throw 
back  upon  the  public  authority  a  burden  which  in 
terms  has  been  placed  on  herself.    The  question 
of  apportionment  does  not  arise :  there  is  nothing 
to  apportion,  the  whole  obligation  is  upon  her ;  she 
has  discharged  it;  and  she  cannot  fall  back  upon 
the  question  of  apportionment,  even  if  it  had  been 
ad  rem  in  the  discussion  at  all.    For  the  reasons 
which  I  have  given  I  do  not  think  it  was  ad  rem, 
because  it  does  not  come  in  till  after  the  right  of 
the    parties  are  determined,   and   the    right   to 
throw  back  the  burden,  or  the  obligation  to  keep 
it,  has  been  determined.     For  these  reasons   I 
think  that  in   both  cases  the  appeal    must  be 
allowed. 

Stirling,  L.J. — 1  am  of  the  same  opinion, 
and  I  shall  add  very  little  to  what  has  been  said 
so  f  ally  by  the  Master  of  the  Bolls.  The  first 
question  which  we  have  to  consider  is  the  very 
difficult  one,  what  is  the  true  meaning  and  effect 
of  sect.  19  of  the  Public  Health  Acts  Amend- 
ment Act  1890  p  Now,  that  point  was  con- 
sidered and  decided  by  the  Divisional  Court 
consisting  of  the  late  Lord  Chief  Justice,  Lord 
Russell  of  Killowen,  and  Wills,  J.  in  Bradford  v. 
Mayor  of  Eastbourne  {ubi  sup.),  and  those  learned 
judges  gave  most  careful  and  most  valuable 
judgments  on  the  subject.  That  decision  having 
been  given  in  the  year  1896,  effect  has  been  given 


to  it  from  that  time  forward  down  to  the  present 
time  till  the  case  of  Thompsons.  Eecles  Corporation 
was  decided.    The  question,  as  I  have  said,  is  a 
difficult  one,  and  reasons  of  great  weight  are 
given  by  Channell,  J.  to  show  that  a  different 
conclusion  ought  to  be  arrived  at.    I  have  con- 
sidered these  reasons  to  the  beet  of  my  ability, 
but  it  appears  to  me  to  be  sufficient  to  say  that, 
though  the   question    is    one   which  admits    of 
very  considerable  argument,  1  am  not  satisfied 
that   the    reasons    adduced  by  Channel!,  J.  in 
that    judgment    are    of  such  weight    that    we 
ought  in  this  court  to  depart  from  the  decision 
which  was  given  in    1896  by    the  two  learned 
judges  to  whom  1  have  referred.    1  think,  there- 
fore, that  that  decision  ought  to  be  followed,  and 
consequently  the  decision  in  the  case  of  Thomp- 
son v.  Eecles  Corporation  ought  to  be  reversed. 
With  regard  to  the  second  case,  the  same  thing 
holds;  but  in  addition  another  point  has  been 
raised    and    has    been   argued    at    considerable 
length.     That  point   also    is  raised    as  to  the 
meaning  of  sect.  19.    It  provides,  in  the  first 
place,  that  "  Where  two  or  more  houses  belong- 
ing to  different    owners   are   connected  with   a 
public  sewer  by  a  single  private  drain,  an  applica- 
tion may  be  made  under  sect.  41  of  the  Public 
Health  Act  1875."    Then  it  passes  from  that  to 
say  that  "  the  local  authority  may  recover  any 
expenses  incurred  by  them  in  executing  any  works 
under  the  powers  conferred  on  them  by  that  sec- 
tion from  the  owners  of  the  houses  in  such  shares 
and  proportions  as  shall  be  settled  by  their  sur- 
veyor or  (in  case  of  dispute)  by  a  court  of  sum- 
mary jurisdiction."  In  terms  sect.  19  does  not  say 
how  the  application  is  to  be  dealt  with,  and  it  is 
suggested  that  the  meaning  of  these  two  portions 
of  the  section  read  together  is  this,  that,  upon  the 
application  being  made  under  the  Public  Health 
Act,  the  local  authority  may  proceed  to  execute 
the  works  under  the  powers   conferred  by  the 
section,  and  then  recover  any  expenses  in  such 
proportion  as  may  be  settled  by  the  surveyor.    I 
confess  I  do  not  think  that  that  is  the  true  mean- 
ing of  the  section.    I  think  the  true  meaning  of 
the  section  is  this,  that,  upon  such  an  application 
being    made,    the    procedure    pointed    out    by 
sect.  41  of  the  Public  Health   Act  1875  was  to 
follow,    and  that,   over  and    above    the  powers 
and    rights  conferred    upon    the    local    board 
by  that  section,  there  are  given  additional  powers 
and    rights — namely,    that    of    recovering   the 
expenses  in  apportioned  parts  from  the  several 
owners  who  may  be    affected.      Now,  speaking 
generally,  the  procedure  to  be  adopted    under 
eect.  41  was  this :  The  local  authority  was  through 
their  surveyor  or  inspector  of  nuisances  to  give  a 
written  notice  to  the  occupier  of  the  premises 
affected  and  then  to  proceed  to  open  the  ground 
and  examine  the  drain  or  structure  in  question 
with  a  view  to    ascertaining  the  cause  of  the 
nuisance.    If  the  drain,  applying  the  section  only 
to  a  drain,  was  found  to  be  in  quite  good  con- 
dition, then  it  was  to  be  closed  up  as  speedily  as 
possible.    If,  on  the  other  hand,  it  appeared  to  be 
in  bad  condition  or  to  require  alteration,  the  local 
authority  was  forthwith  to  give  notice  in  writing 
to  the  owner  or  occupier  of  the  premises  requiring 
him  forthwith,  or  within  a  reasonable  time,  to  do 
the  necessary  works ;  if  that  notice  was  not  com- 
plied with,  penalties  were  imposed,  and,  in  the 
alternative,  the  local  authority  might  execute  the 


62 


MAGISTRATES*   OASES. 


App.")    Thompson  v.  Egcles  Corporation  ;  Haedicee  v.  Fribrn  'BA&itbt  Urb.  Dist.  Co.   [  App. 


works  and  recover  in  a  summary  manner  the 
expenses  incurred  by  so  doing.  That  is  the 
general  outline.  Now,  as  it  stands,  that  applies 
only  to  a  drain  which  lies  entirely  on  the  grounds 
of  a  single  owner  connected  with  a  single  house ; 
but  it  is  by  the  express  terms  of  sect.  19  extended 
to  a  drain  used  for  draining  more  than  one 
building,  and  to  a  drain  where  the  houses  belong 
to  different  owners.  It  seems  to  me  that,  when 
application  is  made  to  them  under  this  section 
pointing  to  the  defective  state  of  a  single  drain 
which  may  pass  through  the  grounds  of  many 
owners,  their  duty  is  to  go  upon  the  place  where 
the  nuisance  is  said  to  exist  and  to  begin  their 
examination  there.  Having  made  the  examina- 
tion, they  may  discover  that  it  exists  there,  or  that 
it  does  not  exist  there  only,  but  may  be  traced 
to  other  portions  of  the  drain.  In  that  case  the 
authority  would  have  to  pursue  their  inquiries 
further,  and  it  may  be  that  more  owners  than  one 
would  be  found  to  have  on  their  premises  defects 
in  the  drain,  but  it  may  turn  out  that  only  a 
single  owner  is  affected,  and  that  when  the  ground 
of  that  person  is  examined,  by  works  executed  on 
that  spot  and  confined  to  that  spot  the  whole 
defect  may  be  remedied.  What  is  to  be  done  by 
the  local  authority  in  that  case  P  I  cannot  see 
that  sect.  41,  read  together  with  sect.  19,  imposes 
on  the  local  authority  the  duty  in  such  a  case  as 
that  of  serving  notices  on  all  the  owners  of  the 
various  portions  of  the  drain.  It  seems  to  me 
that  it  is  enough  to  satisfy  the  terms  of  sect.  41 
if  the  owner  on  whose  premises  there  is  found  to 
be  a  defect  in  the  drain  is  alone  served.  If  that 
be  so,  the  argument  as  to  the  procedure  which 
was  adopted  in  the  second  case  seems  to  me  to 
fall  to  the  ground.  Where  the  drain  is  found  on 
the  property  of  more  than  one  owner  to  be  in  a 
defective  state  it  would  be  necessary  to  serve 
several  owners,  but  where  it  is  found  to  be 
defective  on  the  property  of  one  owner  only,  it 
seems  to  me  that  that  one  may  be  properly 
served.  That  being  so,  it  seems  to  me  to  be 
equally  clear  on  the  terms  of  sect.  41  that  from 
that  one  owner  the  whole  of  the  expenses  neces- 
sarily incurred  by  the  local  board  may  be  recovered, 
and  it  is  not  necessary  to  add  the  superadded 
authority  which  is  conferred  by  the  last  portion 
of  sub- sect.  1  of  sect.  19.  I  think,  therefore,  that 
the  ground  on  which  Channell,  J.  proceeded,  that 
there  was  no  apportionment  in  the  second  case 
under  the  sections  which  apply  to  the  facts  of 
this  case,  is  not  sound,  and  the  result  is  that  the 
defence  to  that  action  which  was  set  up  by  the 
local  authority  is  a  good  one,  and  that  the  appeal 
ought  to  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  I 
think  that  Bradford  v.  Eastbourne  Corporation 
(ubi  sup.)  was  rightly  decided,  and  ought  to  have 
been  followed  by  the  Divisional  Court.  It  is  said 
that  it  ought  not  to  be  followed  because  it  treated 
sect.  19  as  an  intelligible  section,  whereas  it  is 
said  on  the  part  of  the  owners  against  the  local 
authority  that  it  is  an  unintelligible  section,  and 
introduces  great  perplexity  into  the  decision 
of  these  cases.  I  do  not  agree.  The  perplexity 
that  is  suggested  is  this :  According  to  the  Public 
Health  Act  1875  the  common  drain  to  a  block  of 
houses  was  a  sewer  as  long  as  the  houses  remained 
in  the  possession  of  one  owner ;  one  owner  could 
call  upon  the  local  authority  to  repair  the  common 
sewer  of  his  block  of  houses ;  but  it  is  said  that 


this  section  leads  to  this  extraordinary  result,  that 
the  moment  one  of  the  houses  has  been  sold  by 
the  original  owner  it  ceases  to  be  a  sewer  and 
becomes  a  drain,  and  that  is  repugnant  and 
absurd.  It  was  suggested  that  sect.  19  was  not 
an  extension  of  sect.  41  at  all,  but  that  it  intro- 
duced a  small  exception  in  the  general  liability 
created  by  the  Public  Health  Act  1875— that  it 
applied  to  the  case  of  two  houses  in  a  curtilage ; 
but  that  is  one  of  the  most  unlikely  cases  that  it 
is  possible  to  suggest,  and  it  is  incredible  that  the 
Legislature  would  pass  a  section  dealing  with 
something  so  very  unlikely  to  occur.  Then  it  is 
said  that  the  operation  of  the  section  should  be 
confined  to  the  case  where  the  drain  is  not  for 
domestic  use,  but  made  for  the  purpose  of  profit. 
There  is  not  a  trace  or  indication  of  any  such 
intention.  The  suggestion  seems  to  me,  whatever 
was  the  object  of  the  Legislature  in  passing 
sect.  19,  to  be  wholly  impossible.  I  think  it  is 
quite  possible  to  give  a  fairly  reasonable  account 
of  the  genesis  of  sect.  19.  Under  the  Public 
Health  Act  1875  the  local  authority  was  in  this 
position,  that  it  might  insist  that  each  building 
owner  should  have  a  single  drain  communicating 
with  the  sewer.  That  would  be  a  highly  incon- 
venient condition  of  the  law  for  the  builder, 
because  the  houses  might  be  far  away  from  the 
sewer,  and  to  require  with  respect  to  each  house 
that  there  should  be  a  separate  drain  would 
frequently  involve  what  would  be  impracticable 
from  a  business  point  of  view  for  a  building  owner 
to  do.  Accordingly  it  would  seem  that  the  local 
authorities  ail  over  the  country  were  approached 
with  a  proposal  to  modify  this  state  of  the  law, 
and  to  enter  into  an  agreement  under  which  the 
building  owner  might  have  a  common  drain  to  a 
block  of  houses;  but  when  the  local  authority 
was  approached  to  give  their  sanction  it  would  be 
inevitable  that  they,  in  the  discharge  of  their  duty, 
would  say  that  they  could  not  grant  this  indul- 
gence at  the  expense  of  the  ratepayers,  and  that  if 
the  building  owner  was  to  be  allowed  to  have  a 
com  mon  drain  he  must  take  upon  himself  the  respon- 
sibility of  those  who  use  drains.  Is  there  any  reason 
to  doubt  that  that  state  of  things  was  common 
all  over  the  country,  and  that  that  was  an  ordinary 
course  of  proceeding  P  Mr.  Macmorran  has  told 
us  it  was  frequently  the  subject  of  written  agree- 
ments between  the  building  owner  and  the  local 
authority.  We  have  not  had  the  form  of  the 
agreement  before  us,  but  it  was  not  disputed  that 
they  existed  commonly,  and  were  come  to  for  the 
purpose  of  imposing  upon  the  owner  the  obliga- 
tion that  otherwise  under  the  Public  Health  Act 
would  fall  upon  the  local  authority.  Now,  that 
was  all  very  well  as  long  as  the  houses  with  the 
common  sewer  remained  in  the  possession  of  the 
first  owner,  the  original  owner.  Here  the  public 
authority  must  be  efficiently  protected  by  the 
arrangement  come  to  that  the  building  owner 
should  take  upon  himself  the  liability  to  repair 
and  maintain  the  drains ;  but  the  moment  the 
houses  began  to  be  sold  a  state  of  things  existed 
where  the  local  authority  was  without  a  protection 
that  they  had  as  between  them  and  the  original 
owner;  and  that  seems  to  me  to  explain  the 
meaning  of  this  section.  The  section  was  not 
intended  to  apply  to,  and  did  not  deal  with,  the 
case  of  the  houses  remaining  in  the  possession  of 
the  original  owner.  While  that  condition  of 
things  remained,  no  difficulty  appears  to  have 
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arisen  in  respect  to  it;  but  the  other  difficulty 
bad  arisen,  and  we  find  a  section  framed  in  this 
way :  "  Where  two  or  mora  houses  belonging  to 
different  owners  are  connected  with  a  public 
sewer  by  a  single  private  drain,  an  application 
may  be  made  under  sect.  41  "  of  the  earlier  Act 
to  compel  the  owners  of  premises  abutting  upon 
this  drain  to  bear  the  responsibility  of  repairing 
and  maintaining  it.  That  makes  the  section 
intelligible  and  deprives  it  of  all  perplexity. 
That  perplexity  being  gone,  is  there  any  question 
bat  that  the  intention  of  the  Legislature  was  to 
treat  the  common  drain  as  a  series  of  drains  for 
the  benefit  of  the  houses  for  which  the  common 
drains  are  used  ?  In  my  opinion  the  decision  in 
Bradford  v.  Eastbourne  Corporation  (ubi  sup.) 
was  perfectly  right  and  ought  to  be  followed. 
Bat  questions  were  raised  in  the  second  case, 
even  upon  the  assumption  that  Bradford  v.  East- 
bourne Corporation  (ubi  sup.),  as  far  as  it  went, 
was  an  authority  in  favour  of  the  local  authority. 
In  the  second  case  it  is  said  that  there  were  other 
considerations  which  escaped  the  learned  judges 
in  that  case,  and  which  ought  to  have  led  to  a 
different  conclusion.  Now  what  are  these  P  It 
is  said  that  this  is  a  common  sewer  or  drain, 
whichever  you  like  to  call  it;  it  is  a  drain 
according  to  the  definition  in  the  sub- section; 
it  is  a  common  drain ;  it  does  not  belong 
to  one  individual,  but  belongs  to  several 
individuals;  it  is  one  structure;  and  for  any 
oomplaint  with  reference  to  an  obstruction  or 
nuisance  created  in  any  part  of  that  drain  all 
those  that  use  it  are  responsible.  That  is  an 
extraordinary  contention.  Anything  more  un- 
reasonable, it  seems  to  me,  it  is  impossible  to 
suggest ;  and  it  is  inconsistent  entirely  with  the 
language  of  sect.  41,  which  is  the  section  incorpo- 
rated with  sect.  19,  because  that  section  applies 
to  a  nuisance  existing  on  certain  premises  and 
enables  the  notice  to  be  given  to  the  owner  of 
those  premises  to  abate  the  nuisance,  a  perfectly 
reasonable  state  of  things.  The  person  on  whose 
premises  the  nuisance  exists  is  under  a  serious 
liability,  not  merely  as  between  the  local  autho- 
rity and  that  person,  but  as  between  that  person 
and  the  public.  It  is  perfectly  reasonable,  there- 
fore, to  say  that  as  between  the  local  authority 
and  the  individual  the  nuisance  should  be  abated 
because  it  was  a  nuisance  on  the  premises  of  the 
particular  owner.  That  is  the  notice  which  was 
given  and  acted  upon  here.  What  reason  can  be 
suggested  for  citing  anybody  else  H  Any  inference 
of  fact  to  be  drawn  from  the  evidence  would  be 
unfavourable  to  any  such  suggestion,  because 
when  the  owner  was  called  upon  here  to  do  the 
repairs  it  was  never  suggested  that  anybody  else 
using  the  drain  with  her  was  responsible  for  what 
had  occurred.  It  may  be  that  in  a  particular  case 
the  obstruction  was  due  to  the  wilful  default  of 
the  individual  on  whom  the  notice  was  served ;  if 
that  is  so  or  not,  the  language  of  sect.  41  points 
to  a  notice  to  be  served  upon  the  individual  on 
whose  premises  the  nuisance  exists.  But  it  is  said 
that  there  is  to  b^  found  in  this  Act  an  inten- 
tion to  treat  all  the  owners  as  liable,  and  therefore 
the  local  authority  cannot  shift  its  burden  from 
its  shoulders  unless  it  serves  proper  notices  upon 
each  of  the  individuals  who  use  the  eewer.  I  see 
nothing  in  the  Act  of  Parliament  to  require  any- 
thing bo  unreasonable.  See  what  the  position  of 
the  local  authority  would  be  where  there  were 


twenty  or  more  owners  of  houses  in  a  block  all 
using  the  drain.  Are  they  to  serve  notices  on 
every  one  of  them?  What  time  would  it  be 
likely  to  take?  The  matter  is  generally  an 
urgent  one  and  requires  to  be  dealt  with  at  once. 
Again,  why  should  people  who  have  had  nothing 
to  do  with  the  creation  of  the  obstruction  be 
summoned  or  threatened  with  legal  proceedings  in 
respect  of  that  for  which  they  are  in  no  way 
answerable  P  I  can  see  no  reason  to  suggest  that 
that  was  the  intention  of  the  Legislature.  Then 
it  is  said  that  there  is  another  answer.  It  is  this : 
that  there  ought  to  be  an  apportionment.  I  can 
only  say  that  the  apportionment  seems  to  be 
called  for  only  when  expenses  have  been  incurred 
by  the  local  authority  and  have  to  be  distributed 
among  the  different  persons  liable.  That  is  an 
entire  answer  it  seems  to  me  to  the  technical 
objections.  These  reasons,  in  addition  to  those 
given  by  the  Master  of  the  Rolls  and  Stirling,  L.J. 
make  me  think  the  appeal  must  be  allowed  in 
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CHANCERY  DIVISION. 

July  14, 15,  and  16, 1904. 
(Before  Swinfen  Eadt,  J.) 

Hertfordshire  County  Council  v.  Gov- 
ernors and  Company  op  the  New 
River,  (a) 

Highway — Repair — Bridges—  Approaches — High- 
way for  300ft.  from  ends  of  bridge — Statute  of 
Bridges  (22  Hen.  8,  c.  5) — New  River  Company* s 
Acts  (3  Jac.  1,  c.  18 ;  4  Jac.  1,  c.  12) — New  River 
Company* 8  charter. 

The  Statute  of  Bridges  provided  that  persons 
liable  to  repair  a  bridge  should  be  liable  to 
repair  the  roadway  at  either  end  of  the  bridge 
to  the  extent  of  300ft.  from  the  ends  of  the 
bridge. 

The  statute  3  Jac.  1,  e.  18,  authorised  the  predeces- 
sors in  title  of  the  New  River  Company  to  make 
a  new  river  10ft.  wide  to  convey  the  water  from 
certain  specified  places  to  London,  and  by  sect.  6 
enacted  that  they  and  their  successors  should 
make  and  maintain  convenient  bridges  over  the 
New  River ;  and  the  charter  of  the  company  in 
17  Jac.  1  provided  that  the  Governors  and  Com- 
pany of  the  New  River  and  their  successors 
should  maintain  and  repair  the  bridges. 

The  company  had  kept  the  bridges  in  repair,  but 
not  the  approaches  or  any  part  of  the  adjoining 
highways. 

In  an  action  by  the  county  council  of  the  county 
in  which  the  bridges  were  situated  for  a  declara- 
tion that  the  company  were  bound  to  keep  in 
repair  the  bridges  and  approaches,  including  in 
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the  approaches  such  part  of  the  highways  adjoin- 
ing the  bridges  as  Lay  within  300/Y.  from  the 
ends  of  the  bridges  : 
Held,  that  the  Statute  of  Bridges  did  not  apply  to 
the  company,  whose  liability  to  repair  was 
imposed  by  their  more  recent  Acts,  ana  that  they 
were  bound  to  keep  in  repair  the  bridges  and  the 
approaches,  including  in  the  approaches  such 
portions  of  the  highways  adjoining  the  bridges 
as  had  been  raised  or  interfered  with  by  the 
erection  of  the  bridges,  but  not  necessarily  to  the 
distance  of  300ft.  from  the  ends  of  the  bridges  ; 
and  that  the  extent  of  the  approaches  must  be 
determined  as  a  matter  of  fact  in  each  case. 

Action  by  the  Hertfordshire  County  Council 
for  a  declaration  that  the  Governors  and  Com- 
pany of  the  New  River  were  bound  to  repair 
and  keep  in  repair  three  bridges  :  (1)  The 
bridge  at  Broxbonrne  carrying  the  highway 
from  London  to  Hoddesdon  over  the  New 
River;  (2)  the  bridge  at  Stansfcead  St.  Mar- 
garet's carrying  the  highway  from  Hertford 
to  Stan  stead  over  the  New  River;  and  (3)  the 
bridge  at  Wormley  carrying  the  highway  from 
Wormley  to  Wormleybury  and  West  End  over 
the  New  River,  and  the  arches  and  other  parts  of 
such  bridges  and  the  roadways  thereon,  together 
with  the  approaches  thereto,  including  in  the 
approaches  snch  parts  of  the  highways  adjoining 
the  bridges  as  lay  within  300ft.  from  the  ends 
of  such  bridges. 

Under  or  by  virtue  of  the  powers  conferred 
upon  them  by  the  statutes  3  Jac.  1,  c.  18,  and  4 
Jac.  1,  o.  12,  and  ultimately  by  the  charter  in  17 
Jac.  1,  which  incorporated  the  New  River  Company 
and  provided  (inter  alia)  that  "  the  said  Governors 
and  Company  of  the  New  River  .  .  .  and 
their  successors  at  all  and  every  tyme  and 
tymes  hereafter  shall  well  and  sufficiently  main- 
tains, repair,  preserve,  and  scour  the  said  New 
River  and  stream  and  all  the  banoks  and  bridges 
of  and  belonging  to  the  same  as  now  it  is,"  the 
defendants'  predecessors  in  title  had  made  a 
new  river  10ft.  wide  to  convey  the  water  from 
Chadwell  and  Am  well  to  London,  and  had  built 
over  the  New  River  the  three  bridges  above 
mentioned  to  carry  the  highways  which  would 
otherwise  have  been  intercepted  by  their  opera- 
tions; and  the  defendants'  predecessors  in  title 
and  the  defendants  respectively  had  maintained 
and  kept  in  repair  the  bridges  and  the  highways 
over  them,  but  not  the  approaches  to  the  bridges 
and  not  the  highways  adjoining  the  bridges  to 
the  extent  of  300ft.  from  the  ends  of  the  bridges. 

The  highways  connected  by  the  three  bridges 
above  mentioned  were  main  roads  under  the 
Highways  and  Locomotives  (Amendment)  Act 
1878  (41  &  42  Vict.  c.  77),  and  had  been  repaired 
by  the  plaintiffs  or  their  predecessors  in  title. 

The  plaintiffs'  case  was  that  by  virtue  of  the 
Statute  of  Bridges  the  defendants  were  bound  to 
repair  and  keep  in  repair  the  highways  adjoining 
the  three  bridges  above  mentioned  to  the  extent 
of  300ft.  from  the  ends  of  such  bridges. 

The  defendants  admitted  liability  to  repair  and 
keep  in  repair  the  bridges  and  the  approaches 
thereto,  including  in  the  approaches  so  much  of 
the  highways  adjoining  the  sides  of  the  bridges 
as  had  been  raised  or  otherwise  interfered  with 
by  the  construction  of  the  bridges,  the  limits  of 
tucb  approaches  being  ascertainable  as  a  matter 


of  fact  in  each  case,  but  denied  that  they  were 
bound  to  repair  and  keep  in  repair  such  highways 
to  the  extent  of  300ft.  from  the  sides  of  the 
bridges  in  the  case  of  every  bridge. 

22  Hen.  8,  c.  5,  s.  9,  enacts  : 

Foraemuoh  that  albeit  bridges  decayed  were  amended 
and  repay  red  accordyng  to  the  tenour  of  this  Aote,  yet 
nevertheless,  if  epedy  remedy  for  amendment  of  the 
wayes  next  adjoynyng  to  every  of  the  endes  of  snohe 
bridges  showld  not  be  hadd  and  mule,  the  Kyng's 
snbjeotes  shnld  take  lytle  or  none  avayle  or  oomodyte  in 
many  parts  of  this  realm e  by  the  makynir  the  bridges  ; 
(2)  in  consideration  whereof  be  it  enacted  by  the  "Kynsj 
our  sovereign  lorde  and  tbe  lordes  spirituall  and 
temporal  I  and  tbe  oomons  in  this  present  Parliament 
assembled  and  by  auotorite  cf  the  same  that  anobe 
parte  and  poroion  of  the  highwayes  in  every  part  of  this 
realm  as  well  within  franobise  as  without  as  lye 
next  adjoynyng  to  any  endes  of  any  bridges  within  this 
realme  distant  from  any  of  the  said  endes  by  the  apaoe 
of  CCC  fote  be  made,  repayred,  and  amended  as  often 
as  nede  shall  reqnyre  ;  (3)  and  that  the  justices  of  the 
peace  in  every  shire  of  this  realme,  franobise,  oitie,  or 
borough,  or  four  of  them  at  the  leaste,  whereof  one  to  be 
of  the  qnornm,  within  the  limits  of  their  oomyssions  and 
austerities  shall  have  power  and  auotorite  to  enquire, 
hear,  and  determyne  in  the  King's  generall  oeesions  of 
peaoe  all  manner  of  anoysannoes  of  and  in  snohe  high- 
wayes so  beyng  and  lyeng  next  adjoynyng  to  any  endes 
of  bridges  within  this  realme  distante  from  any  one 
of  the  endes  of  such  bridges  CCC  fote,  and  to  do  in 
every  thyng  ana  tbynges  oonoerayng  the  makyng, 
repayryng,  and  amendyng  of  snob,  highways  and  every 
of  tbem  in  as  large  and  ample  manner  as  they  m ought 
and  may  do  to  and  for  the  makynge,  repayryng,  and 
amendyng  of  bridges  by  virtue  and  auotorite  of  this 
presente  Aote. 

Danckwerts,  K.C.,  Micklem,  K.C.,  and  Barnard 
Lailey  for  the  plaintiffs. — The  statutes  by  which 
the  plaintiffs'  predecessors  in  title  were  empowered 
to  make  the  new  cut  and  erect  the  bridges  impose 
on  the  defendants  the  liability  of  keeping  the 
bridges  in  repair ;  and  the  persons  bound  to  repair 
the  bridges  are  at  common  law  also  bound  to 
repair  the  approaches.  The  defendants  admit  their 
liability  as  far  as  the  bridges,  including  the  road- 
ways thereon  and  so  much  of  the  highways  on 
the  sides  of  the  bridges  as  have  been  raised  or 
interfered  with  by  their  construction;  but  the 
Statute  of  Bridges,  which  governs  this  liability, 
has  fixed  the  extent  at  300ft.  from  each  end  of 
each  bridge.  This  liability  for  the  repair  of  the 
approaches  of  a  bridge  was  judicially  recognised 
in  1806  in  Bex  v.  Inhabitants  of  the  West  Riding 
of  York  (7  East,  588 ;  8  R.  R.  688 ;  5  Taunt.  283  ; 
14  R.  R.  751),  where  the  earlier  authority,  Abbot 
of  Combe's  case  (43  Assize  275  B,  pi.  37)  is  referred 
to;  and  the  Statute  of  Bridges  wa9  held  binding 
on  a  navigation  company  where  the  Act  giving 
them  their  powers  required  them  to  erect  a 
bridge  (Bex  v.  Inhabitants  of  Kent,  13  East,  220 ; 
12  R.  R.  330),  and  also  where  the  Act  giving  them 
their  powers  was  silent  as  to  their  liability  to 
erect  a  bridge,  leaving  them  to  their  common 
law  liability  to  do  so:  (Bex  v.  Inhabitants  of 
Lindsey,  14  East,  317;  12  R.  R.  529;  Bex  v. 
Kerrison,  3  M.  &  S.  526 ;  16  R.  R.  342 ;  Beg.  v. 
Inhabitants  of  the  Isle  of  Ely,  15  Q.  B.  827).  In 
Beg.  v.  Lincoln  Corporation  (8  Ad.  &  E.  65 ;  47 
R.  R.  484),  where  a  corporation  were  liable  by 
prescription  to  repair  a  bridge,  it  was  held  that 
the  300ft.  rule  applied.  In  Reg.  v.  South- Eastern 
Railway  Company  (32  L.  T.  Rep.  858)  it  was  held 


MAGISTRATES'   CASES. 


65 


Chan.  Div.]  Hertfordshire  County  Council  v.  Governors,  &c,  op  New  River.  [Chan.  Div. 


that  the  defendant  company  were  bound  to  keep 
in  repair  a  roadway  over  a  bridge  constructed 
by  them  over  their  Railway,  although  the  roadway 
had  always  been  maintained  and  repaired  by  the 
inhabitants  of  the  parish.  The  law  is  correctly 
stated  in  Pratt  on  Highways,  13th  edit.,  pp.  78,  79. 
The  case  of  Bury  Corporation  v.  Lancashire  and 
Yorkshire  Railway  Company  (59  L.  T.  Rep.  193 ; 
20  Q.  B.  Div.  483 ;  and  on  appeal  61  L.  T.  Rep. 
417;  14  App.  Cas.  417)  shows  that  the  same 
general  principle  applies  in  cases  under  the 
Railways  Clauses  Act.  Before  the  Statute  of 
Bridges,  there  existed  bridges  authorised  by 
statute:  (8  Hen.  6,  c.  28).  They  also  reierred  to 
Coke's  2nd  Inst.,  p.  700,  and  1  Roll  Abr.  368  for 
statements  of  the  early  law  on  the  question. 

Eve,  K.C.  and  Vaughan  Hawkins  for  the 
defendants. — The  obligation  to  repair  the  road- 
way for  a  distance  of  300ft.  from  each  end  of  a 
bridge,  imposed  by  the  Statute  of  Bridges  on 
persons  liable  to  repair  the  bridge,  does  not  apply 
to  all  bridges  bnilt  after  the  date  of  the  statute. 
The  obligations  of  the  New  River  Company  must 
be  based  on  the  statutes  by  which  they  were 
empowered  to  carry  out  their  undertaking.  Those 
statutes  fix  the  width  of  the  New  River  at  10ft., 
but  do  not  prescribe  that  the  company  are  bound 
to  keep  in  repair  the  roadway  for  a  distance  of 
300ft  from  each  end  of  any  bridge  they  are 
authorised  to  build  and  bound  to  maintain  with  its 
approaches,  and  the  question  in  the  case  of  each 
bridge  is  what  is  the  actual  extent  of  its  ap- 
proaches. In  the  case  of  bridges  dating  back 
from  time  immemorial,  it  would  be  uncertain  how 
much  of  the  highway  had  be9n  interfered  with  by 
their  construction,  and  the  Statute  of  Bridges 
therefore  prescribed  a  fixed  limit,  but  that  rule 
is  not  applicable  to  bridges  built  under  the 
authority  of  a  statute  which  imposes  a  liability 
to  keep  them  in  repair,  but  does  not  fix  the 
extent  of  that  liability.  In  such  cases  the  lia- 
bility is  measured  in  the  case  of  each  bridge  by 
the  extent  to  which  the  highway  is  affected  by  the 
construction  of  that  bridge : 

Nottingham  County  Councils.  Manchester,  Sheffield 
and  Lincolnshire  Railway  Company %  71  L.  T. 
Bep.  430. 

In  that  case  the  decision  was  based  on  the  prin- 
ciple that  the  company  were  bound  to  repair  so 
much  of  the  roadway  on  each  side  of  the  bridge 
as  had  been  interfered  with  by  its  construction, 
and  not  on  the  ground  that  they  were  liable  to 
repair  the  roadway  to  the  extent  of  300ft.  from 
each  end  of  the  bridge,  because,  if  so,  there  would 
hare  been  no  necessity  to  inquire  into  the  extent 
of  such  interference.  In  most  cases  the  construc- 
tion by  the  New  River  Company  of  a  bridge  does 
not  affect  the  highway  to  the  extent  of  300ft. 
from  each  end  of  the  bridge ;  and  why  should  an 
ancient  statute  be  invoked  to  fix  the  limit  of  their 
liability  to  repair  that  highway  when  the  extent 
of  their  interference  with  the  highway  can  be 
ascertained  P  In  the  case  of  Bex  v.  Staffordshire 
and  Worcestershire  Canal  Company  (65  J.  P.  505), 
where  the  defendants  were  indicted  for  non- 
repair of  a  bridge  and  highway  adjoining  the  ends 
of  the  bridge  to  the  distance  of  300ft.  thereof, 
.  Wright,  J.  amended  the  indictment  by  substi- 
tuting the  extent  to  which  the  approaches  to  the 
bridge  were  admitted  to  be  out  of  repair.  The 
decision  in  the  case  of  Beg.  v.  Mayor  of  Lincoln 
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(ubi  sup.)  only  applies  where  no  evidence  can  be 
produced  of  conduct  not  in  accordance  with  the 
rule  fixed  by  the  Statute  of  Bridges. 

Danckwert8t  K.C.  replied. 

Swinfbn  Eady,  J. — The  question  remaining 
for  decision  is  whether  the  defendants,  the  New 
River  Company,  are  liable  to  maintain  and  keep 
in  repair  the  roadway  at  either  end  of  their 
bridges  to  the  extent  of  300ft.  adjoining  the  ends 
of  the  bridges,  or  whether  they  are  only  liable  to 
maintain  and  keep  in  repair  the  bridges  and  the 
approaches,  leaving  the  question  what  the  extent 
of  the  approach  is  to  be  determined  as  a  question 
of  fact  in  each  case.  The  defendants  admit 
their  liability  to  maintain  and  keep  in  repair  the 
bridges  an<?  approaches,  but  dispute  that  they  are 
liable  in  every  case  to  maintain  and  keep  in  repair 
300ft.  of  the  roadway  measured  from  each  end  of 
the  bridge.  The  plaintiffs  base  their  contention 
on  the  Statute  of  Bridges  (22  Hen.  8,  c.  5).  The 
first  statute  leading  up  to  the  formation  of  the 
New  River  Company  is  the  statute  of  3  Jac.  1, 
c.  18,  by  which  the  Lord  Mayor,  commonalty,  and 
citizens  of  London  were  empowered  to  bring  water 
to  the  city  of  London,  and  for  that  purpose  had 
certain  statutory  powers  conferred  on  them.  They 
were  empowered  to  make  a  trench  10ft.  wide  for 
the  New  River  to  convey  the  water  from  Chad  well 
and  Am  well  to  London,  and  by  sect.  6  it  was  pro- 
vided that  "  the  Mayor,  commonalty,  and  citizens 
of  London,  and  their  successors  for  ever,  shall 
make  and  maintain  at  their  costs  and  charges 
from  time  to  time  convenient  bridges  and  ways 
for  the  passage  of  the  King's  subjects  and  their 
cattle  and  carriages  over  or  through  the  said  new 
cut  or  river  in  places  meet  and  convenient."  A 
subsequent  statute  of  4  Jac.  1,  c.  12,  explained  the 
previous  statute  and  authorised  the  corporation 
to  bring  the  water  through  brick  vaults  or  pipes 
instead  of  an  open  trench.  The  corporation 
assigned  their  rights  to  Sir  Hugh  Middleton,  and 
ultimately,  by  a  charter  of  King  James  I.,  dated 
the  21st  June  1619,  Sir  Hugh  Middleton  and  cer- 
tain other  persons  were  incorporated  under  the 
name  of  the  Governors  and  Company  of  the  New 
River  to  carry  out  the  undertaking.  Amongst 
other  things  the  charter  provided  that  the  gover- 
nors and  company  should  well  and  sufficiently 
maintain,  repair,  preserve,  and  scour  the  New 
River  and  stream  and  all  the  banks  and  bridges  of 
and  belonging  to  the  same  as  now  it  is.  Now,  it  is 
contended  that  on  the  true  construction  of  the 
Statute  of  Bridges  the  defendants  are  liable  to 
maintain  the  roadway  for  a  distance  of  300ft. 
from  each  end  of  the  bridges.  The  case  is  put 
in  this  way:  At  common  law,  where  a  person 
cuts  through  a  highway,  even  when  acting  under 
powers  conferred  by  statute,  he  is  under  obliga- 
tion, even  if  the  statute  is  silent  on  the  point,  to 
make  as  good  a  passage  for  the  King's  subjects 
as  there  was  before  he  interfered  with  the  high- 
way. That  obliges  him  to  make  a  bridge  and 
approaches  for  the  passage  of  people  and  car- 
riages where  it  is  a  carriage-way,  and  to  main- 
tain them.  Then,  it  is  said,  that  being  the 
common  law  liability,  the  Statute  of  Bridges  fixed 
the  extent  of  the  approaches  by  a  hard- and -fa9t 
rule  at  300ft.  in  every  case,  instead  of  leaving  it 
be  determined  as  a  fact  in  each  particular  case 
what  the  extent  of  the  approach  is  which  the 
person  is  liable  to  maintain.    The  statute  does 
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not  in  terms  contain  any  such  provision,  but  the 
statute  has  been  the  subject  of  judicial  interpre- 
tation ;  and  it  is  contended  that,  having  regard 
to  that  interpretation,  it  is  within  the  intendment 
of  the  statute  that  all  persons  liable  to  repair  a 
bridge  whether  ratione  tenurse  by  prescription  or 
otherwise,  even  in  a  case  like  the  present  where 
a  highway  has  been  out  through,  should  be  bound 
by  the  rule  fixed  by  that  statute.  Numerous  oases 
have  arisen  on  the  construction  of  the  statute.  lit 
1806  there  was  the  case  of  R.  v.  Inhabitants  of  the 
West  Riding  of  York  (7  East,  588),  in  which  it 
was  determined  that  where  the  inhabitants  of 
a  county  are  liable  to  the  repair  of  a  public 
bridge  they  are  liable  also  to  repair  to  the  extent 
of  300ft.  of  the  highway  at  each  end  of  the  bridge ; 
and  if  indicted  for  the  non-repair  thereof  they 
can  only  exonerate  themselves  by  pleading  specially 
that  some  other  is  bound  by  prescription  or  tenure 
to  repair  the  same.  The  bridge  in  that  case — the 
Tame  Water  Bridge — was  erected  long  after  the 
passing  of  the  Statute  of  Bridges.  It  was  the 
third  bridge  of  that  name,  the  two  previous  ones 
having  been  swept  away  by  floods,  and  a  dispute 
arose  as  to  the  non-repair  of  that  bridge.  All 
three  bridges  were  built  some  time  in  the 
eighteenth  century.  Then  cases  arose  where 
bridges  had  been  made  by  navigation  companies 
under  statutory  powers,  and  these  divide  them- 
selves into  two  classes.  The  first  class  is  where 
their  special  Act  required  the  navigation  com- 
pany to  so  place  the  bridge  as  to  make  the  high- 
way as  convenient  as  before  they  interfered  with 
it.  The  second  class  is  where  the  special  Act  was 
silent  as  to  any  substitute  and  the  company  was 
bound  by  the  common  law.  An  instanoe  of  the 
first  class  of  cases  is  Rex  v.  Inhabitants  of  Kent 
(ubi  sup.).  There  the  Med  way  Navigation  Com- 
pany were  empowered  under  a  local  Act  to  make 
the  river  navigable,  and  to  take  tolls,  and  "  to 
amend  or  alter  such  bridges  or  highways  as  might 
hinder  the  passage  or  navigation,  leaving  them  or 
others  as  convenient  in  their  room,"  and  it  was 
held  that  the  liability  to  repair  was  on  the 
navigation  company,  and  not  on  the  inhabitants 
of  the  county  at  large.  An  instance  of  the 
second  class  of  cases  is  Rex  v.  Kerrison  (ubi  sup.), 
where  certain  persons  and  their  successors  were 
authorised  by  Act  of  Parliament  to  make 
navigable  the  river  Waveney  from  Beccles  to 
Bungay,  and  to  cut  the  soil  of  any  persons  for 
making  any  new  channel,  and,  by  virtue  of  their 
powers,  they  cut  through  a  highway  and  rendered 
it  impassable,  and  a  bridge  was  built  over  the 
cut  over  which  the  public  passed,  and  which  had 
been  repaired  by  the  proprietors  of  the  naviga- 
tion ;  and  it  was  held  that  the  proprietors  of  the 
navigation  were  the  persons  who  were  liable  to 
repair  the  bridge.  There  Le  Blanc,  J.  said :  "  The 
proprietors  had  a  right  to  make  a  cut  through 
the  highway,  and  so  far  were  not  wrongdoers ;  but 
if  they  had  left  it  so,  I  conceive  they  would  have 
been  wrongdoers,  and  might  have  been  indicted." 
Again,  in  Reg.  v.  Inhabitants  of  Isle  of  Ely  (ubi 
sup.),  where  the  question  was  whether  the  Com- 
missioners of  Bedford  Level  or  the  inhabitants 
of  the  Isle  of  Ely  were  liable  to  repair  a  bridge, 
an  indictment  was  preferred  against  the  inhabi- 
tants of  the  Isle  of  Ely  for  non-repair  of  the 
bridge.  The  defendants  pleaded  that  the  bridge 
was  in  a  public  highway  over  an  artificial  cut 
made  in  the  highway  by  the    adventurers  for 


draining  Bedford  Level ;  that  the  bridge  was 
rendered  necessary  by  the  cut  for  the  purpose  of 
the  highway;  that  the  cut  was  made  for  the 
benefit  of  the  lands  of  the  adventurers,  and  was 
maintained  by  the  adventurers  until  statute 
15  Car.  2,  c.  17,  when  the  property  in  the  cut 
and  its  banks,  and  in  the  bridge,  and  in  the 
lands  benefited  by  the  cut,  which  lands  had  pre- 
viously been  vested  in  the  adventurers,  became 
vested  in  the  Corporation  of  Conservators  of  the 
Fens;  and  the  cut  was  from  that  time  main- 
tained by  the  corporation  for  their  own  benefit ; 
and  they  have  repaired  and  been  liable  to  repair 
the  bridge.  On  demurrer  it  was  held  that  the 
plea  was  good.  Patteson,  J.  in  giving  judgment 
said :  "  As  the  first  count  has  shown  tne  defendants 
liable  prima  facie,  the  question  on  this  plea  will 
be  whether  it  shows  any  other  party  really  liable  ; 
unless  it  does,  the  prima  facie  liability  will  not 
have  been  displaced.  Now,  the  plea  shows  a  high- 
way interrupted  and  an  artificial  drain  or  river 
laid  across  it  for  the  use,  profit,  and  advantage 
of  the  adventurers,  the  necessity  of  a  bridge 
thereby  created,  and  the  bridge  in  consequence 
constructed  on  the  line  of  the  former  highway  by 
them  and  the  former  highway  thenceforth  and 
now  carried  upon  the  bridge.  ...  It  appears 
to  us  that  when  the  adventurers  first  cut  the 
drain  and  interrupted  the  public  highway,  that 
act,  however  authorised  by  commissions  of  sewers 
or  other  power  vested  in  them,  was  done  for  their 
own  use,  benefit,  and  convenience,  and  could  be 
legal  only  on  condition  of  substituting  another 
highway,  which  could  be  only  by  a  bridge  as  con- 
venient for  the  public  as  the  old  one ;  that  the 
public  were  in  truth  no  gainers  by  the  change ; 
they  were  by  this  hypothesis  merely  placed  in  the 
same  situation  as  before ;  and  that  the  condition 
which  was  necessary  to  legalise  the  first  cutting 
of  the  drain  was  and  is  a  continuing  one;  the 
instant  it  is  broken  the  indefeasible  rights 
of  the  public  revive,  and  the  out  becomes  a 
nuisance."  The  court  decided  that  the  defen- 
dants' plea  was  good,  and  that  on  the  facts 
being  established  by  proof  they  would  be 
exonerated  from  repairing  the  bridge.  It  is  to  be 
observed  in  the  oases  last  referred  to  no  question 
was  raised  as  to  the  extent  of  the  liability, 
whether  it  was  a  liability  to  repair  the  bridge 
and  its  approaches,  or  300ft.  from  either  end  of 
the  bridge,  and,  so  far  as  appears  from  the  reports 
of  these  cases,  no  reference  was  made  to  the 
300ft.  There  is  another  case,  Reg.  v.  Lincoln 
Corporation  (ubi  sup.),  where  the  question  was  as 
to  the  liability  by  prescription  of  the  corporation 
of  Lincoln  to  repair  a  bridge,  and  it  was  held 
that  a  party  who  is  liable,  by  prescription,  to 
repair  a  bridge  is  also  prima  facie  liable  to  repair 
the  highway  to  the  extent  of  300ft.  from  each 
end.  So  far  the  decisions  on  the  Statute  of 
Bridges  show  that  the  statute  applies  where  the 
inhabitants  of  a  county  are  liable  to  repair  a 
bridge,  and  also  where  a  person  is  liable,  by  pre- 
scription, to  repair  a  bridge.  And  the  same 
reasoning  would  apply  where  the  liability  arises 
ratione  tenurse.  There  still  remains  the  question 
whether,  where  the  liability  to  repair  and  main- 
tain a  bridge  is  imposed  by  an  Act  of  Parliament 
subsequent  to  the  statute  of  Henry  VIII.,  the 
liability  extends  to  300ft.  from  each  end.  That 
question  has  arisen  in  two  modern  cases.  In 
Nottingham  County  Council  v.  Manchester,  Shef* 
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field,  and  Lincolnshire  Railway  Company  [ubi 
tup.)  there  was  a  sp2cial  ease  stated  by  consent 
to  determine  the  question  whether  a  railway 
company  was  liable  to  repair  certain  raised 
approaches  to  a  bridge  over  a  canal.  In  the 
special  case  the  plaintiffs  put  forward  two  con- 
tentions— (1)  that  the  defendants  were  under 
their  Act  bound  to  repair  the  approaches  as  part 
of  the  bridges  made  and  perfected  by  them,  and 
(2)  that  they,  were  by  common  law  bound  to 
repair  the  highway  for  a  distance  of  300ft.  from 
each  end  of  the  bridge.  The  defendants  ad- 
mitted that  under  the  Act  they  were  liable  to 
maintain  the  fabric  of  the  bridge  and  so  much  of 
the  highway  as  was  comprised  in  the  plan 
annexed  to  the  special  case,  but  they  contended 
that  they  were  not  liable  to  maintain  and  repair 
the  raised  approaches.  The  question  submitted 
to  the  court  was  whether  under  the  circumstances 
the  defendants  were  legally  bound  to  maintain 
and  repair  the  raised  approaches.  No  question 
was  in  form  submitted  as  to  whether  the  defen- 
dants were  liable  to  repair  to  the  extent  of  300ft. 
from  each  end  of  the  bridge.  The  Divisional 
Court  held  that  the  railway  company  was  liable 
to  maintain  and  repair  the  raised  approaches  to 
the  bridge,  and  that  the  approaches  were  part  of 
the  bridge.  Mathew,  J.  said:  "The  particular 
bridge  which  was  made  over  the  canal  was  on  a 
higher  level  than  the  highway  leading  up  to 
the  spot  in  question,  and  so  it  became  neces- 
sary to  carry  the  bridge  over  the  canal,  and 
to  do  that,  and  for  the  convenient  passage, 
it  was  necessary  to  provide  approaches  of  a 
higher  level  than  the  former,  of  180ft.  on  the 
south  side  of  the  canal  and  174ft.  on  the  north 
side.  This  was  the  bridge  perfected  and  made 
under  the  provisions  of  toe  Act  of  Parliament." 
This  decision  is  rather  against  the  plaintiffs  than 
in  their  favour ;  for  if  the  defendants  in  that  case 
were  held  liable  to  maintain  and  repair  the 
approaches  for  a  fixed  limit  of  300ft.  from  each 
end  of  the  bridge  it  would  not  have  been  neces- 
sary to  ascertain  what  the  limits  of  thoBe 
approaches  were.  If  the  plaintiffs'  contention 
is  right,  the  short  answer  to  that  case  would  have 
been,  "  It  is  within  the  fixed  limit  of  300ft.  from 
each  end  of  the  bridge,  and  therefore  under  the 
Statute  of  Bridges  you  are  bound  to  maintain  it. 
It  is  to  be  treated  as  part  of  the  bridge,  and  it  is 
not  necessary  for  us  to  consider  any  of  the  facts 
with  regard  to  it."  The  question  was  again  raised 
in  Rex  v.  Staffordshire  and  Worcestershire  Canal 
Company  (ubi  sup.).  In  that  case  the  first 
indictment  alleged  a  failure  to  repair  a  bridge  at 
Penkridge,  and  a  second  count  alleged  that  the 
defendants  had  failed  to  repair  "  certain  parts  of 
the  highway  adjoining  the  east  and  west  ends  of 
the  bridge,  and  of  the  distance  of  300ft  thereof." 
Wright,  J.  held  that  in  law  there  was  a  liability 
upon  the  defendants  to  repair,  but  he  did  not 

S.T8  any  decision  as  to  whether  the  Statute  of 
ridges  applied  and  whether  the  liability  extended 
for  300ft  on  either  side  of  the  bridge  as  laid 
down  by  the  Statute  of  Bridges,  and  as  contended 
bj  the  prosecution.  He  amended  the  indictment 
by  striking  out  the  "300ft"  and  substituting 
therefor  the  actual  figures  of  the  extent  of  the 
disrepair  in  the  two  cases.  That  case  is  therefore 
no  decision  on  the  point  one  way  or  the  other. 
Under  these  circumstances  I  have  to  determine 
whether  the  defendants  are  liable  to  repair  to  the 


extent  of  the  300ft.  The  case  is  not  one  in  which  the 
liability  to  erect  the  bridge  is  left  to  the  common 
law,  but  one  in  which  it  is  imposed  by  the  statute. 
It  is  not  a  case  where  the  statute  "  authorized  "  a 
company  to  make  a  bridge.  This  statute  enacts 
that  they  "shall  make  and  maintain1'  bridges: 
(see  3  Jac.  1,  c.  18..  s.  6).  In  my  judgment, 
where  a  statute  passed  so  late  as  the  reign  of 
James  I.  empowers  a  company  to  cut  a  highway 
and  imposes  upon  it  a  liability  to  make  and 
maintain  a  "  bridge/'  the  word  "  bridge  "  does  not 
necessarily  mean  a  bridge  with  the  approaches  as 
defined  by  the  Statute  of  Bridges — that  is,  a  bridge 
and  approaches  to  the  extent  of  300ft  from  each 
end.  The  liability  of  the  defendants  in  the  pre- 
sent case  must  be  measured  by  the  terms  of  the 
statute,  and  they  are  not  under  an  obligation  to 
maintain  the  approaches  to  the  extent  of  300ft  as 
determined  by  the  statute  of  Henry  VIII.  In  my 
opinion  it  would  be  a  modern  extension  of  the 
Statute  of  Bridges  for  which  no  precedent  has 
been  found  to  hold  that  where  a  subsequent 
statute  has  imposed  an  obligation  to  make  and 
maintain  a  bridge  it  has  ipso  facto  imposed  an 
obligation  to  repair  the  roadway  for  a  distance  of 
300ft.  from  each  end  of  the  bridge.  From  the  time 
of  Henry  VIII.  to  the  present  time  it  has  never 
been  so  held,  and  I  am  of  opinion  that  in  this 
case  I  am  not  entitled  so  to  extend  the  operation 
of  that  ancient  statute.  There  will,  therefore,  be 
a  declaration  that  the  defendants  are  bound  to 
repair  and  keep  in  repair  the  bridges  in  question 
and  the  approaches  thereto  (including  the  road- 
ways thereon),  including  in  the  approaches  so 
much  of  the  highway  on  each  side  of  the  bridge 
as  has  been  raised  or  otherwise  interfered  with  by 
reason  of  the  construction  of  the  bridge,  the 
extent  of  which  must  be  determined  as  a  matter 
of  fact  in  each  case ;  but  they  are  not  bound  to 
repair  the  highway  to  the  extent  of  300ft.  from 
each  end  of  the  bridge.  The  plaintiffs  must  pay 
the  costs  of  the  action. 

Solicitors:  R.  A.   Ready  for  C.  E.  Long-more, 
Hertford  ;  Tompson  and  Debenhams. 


Aug.  3,  4, 5,  6,  8,  9,  and  Nov.  23, 1904 

(Before  Swinfbn  Eady,  J.) 

Soothill  Upper  Urban  District  Council 
v.  Wakefield  Rural  District  Council 
and  Ardsley  East  and  West  Urban  Dis- 
trict Council,  (a) 

Local  government — Supply  of  water  by  one  local 
authority  to  another — Sanction  of  Local  Govern* 
ment  Board  —  Use  of  supply — Agreement  for 
supply  between  an  urban  authority  and  a  rural 
authority — Pecuniary  penalty — Public  Health 
Act  1875  (38  &  39  Vict.  c.  55),  ss.  61, 174  (2). 

Where  one  local  authority  contracts  to  supply  water 
to  another  local  authority ,  sect.  61  of  the  Public 
Health  Act  1875  merely  empowers  the  Local 
Government  Board  to  sanction  the  supply  by  the 
one  local  authority  to  the  other,  but  not  to  pre- 
scribe the  use  to  which  the  supply  is  to  be  put  by  the 
local  authority  receiving  it,  or  to  approve  of  any 
agreement  entered  into  between  the  local  authori- 
ties for  the  supply,  or  to  decide  any  question  in 
dispute  between  them  as  to  the  terms  of  the 

(a)  Reported  by  J.  Trubtba.m,  E§q.,  Barrtetar-at-Law. 
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agreement;  but  the  fact  that  the  written  sanction 
of  the  Local  Government  Board  to  the  supply 
of  water  by  one  local  authority  to  another 
mentions  the  use  to  which  the  supply  is  to  be 
put  by  the  local  authority  receiving  it  does  not 
render  the  sanction  invalid  as  authorising  the 
supply  by  the  one  local  authority  to  the  other ; 
and  an  agreement  between  an  urban  authority 
and  a  rural  authority  for  the  supply  of  water  by 
the  former  to  the  latter  at  a  price  to  be  paid  by 
the  latter  does  not  come  wUhin  sect.  174,  sub- 
sect.  2,  of  the  Public  Health  Act  1875,  so  that 
the  omission  from  such  an  agreement  of  the 
pecuniary  penalty  prescribed  by  that  sub-section 
{assuming  that  that  subsection  is  obligatory  and 
not  merely  directory)  does  not  render  the  agree- 
ment invalid. 

Witness  action. 

In  the  year  1881  the  predecessors  of  the  Soothill 
Upper  Urban  District  Council,  having  obtained 
their  supply  of  water  from  Halifax,  entered  into 
negotiations  with  the  predecessors  of  the  Wakefield 
Rural  District  Council  for  a  supply  of  water  to 
them,  but,  being  unable  to  come  to  terms, 
those  authorities  made  a  joint  application  to  the 
Local  Government  Board  to  settle  their  differ- 
ences and  sanction  the  projected  supply.  The 
Local  Government  Board  replied  that  they  were 
not  aware  of  any  reason  why  such  sanction  should 
not  be  given,  but  pointed  out  that  sect.  61  of  the 
Public  Health  Act  1875  only  authorised  them  to 
sanction  a  supply  of  water  by  one  local  authority 
to  another,  and  that  they  had  no  power  to  deter- 
mine the  questions  in  dispute,  or  to  sanction  the 
terms  of  the  contract.  The  agreement,  by  which 
the  parishes  of  East  and  West  Ardsley  were 
included  in  the  area  of  supply,  was,  however,  com- 
pleted in  July  1882,  and  the  water  was  supplied 
by  the  one  authority  to  the  other  without  any 
further  sanction  by  the  Local  Government 
Board. 

In  1885,  in  reply  to  a  written  request  by  the 
clerk  of  the  Soothill  authority,  the  Local  Govern- 
ment Board  sanctioned  an  increased  supply  by 
that  authority  to  the  Wakefield  authority  for  the 
benefit  of  the  parishes  of  East  and  West  Ardsley. 

In  1889  the  Local  Government  Board  sanc- 
tioned a  supply  of  the  Soothill  water  by  the 
Wakefield  authority  to  Hunslet.  * 

On  the  14th  Jan.  1895  the  Local  Government 
Board  sanctioned  a  supply  of  the  Soothill  water 
by  the  Wakefield  authority  to  Rothwell. 

On  the  31st  Jan.  1895  the  Soothill  Upper  Urban 
District  Council  entered  into  a  fresh  agreement 
with  the  Wakefield  Rural  District  Council  whereby 
the  urban  authority  agreed  to  supply  and  the  rural 
authority  agreed  to  take  for  thirty  years  from 
the  24th  Dec.  1894  for  their  district  or  any  part 
thereof,  or  any  place  outside  their  district  that 
they  might  contract  to  supply,  a  minimum 
quantity  of  100,000  gallons  of  water  by  the  day  of 
twenty-four  hours,  based  on  a  weekly  average 
reading  of  the  meters  therein  mentioned,  at  a 
fixed  price  for  each  1000  gallons,  payable  by 
quarterly  payments,  with  interest  at  the  rate  of 
5  per  cent,  per  annum  on  payments  in  arrear,  and 
the  rural  authority  thereby  agreed  to  pay  for 
such  minimum  quantity  whether  actually  taken 
or  not,  and  to  maintain  the  meter-house  and 
meters  therein  mentioned  in  good  working  order 
and  condition. 


This  agreement  did  not  provide  that  any  pecu- 
niary penalty  should  be  paid  to  either  party  in 
case  the  terms  of  the  contract  were  not  duly  per- 
formed by  the  other  party. 

In  reply  to  an  application  by  the  Soothill 
Upper  Urban  District  Council  to  the  Local 
Government  Board  inclosing  a  copy  of  this 
agreement  and  asking  the  board  to  sanction  it, 
the  board  stated  that  under  sect.  61  of  the  Public 
Health  Act  1875  their  sanction  was  only  required 
to  the  supply  of  water  by  one  local  authority  to 
another,  and  that  it  was  not  the  practice  of  the 
board  to  sanction  agreements,  but  that,  if  the  area 
of  supply  under  the  new  agreement  was  the  same 
as  or  wholly  comprised  in  the  area  of  supply  pre- 
viously sanctioned,  no  further  sanction  was  re- 
quired. Although  the  contemplated  area  of  supply 
under  the  new  agreement  was  larger  than  the  area 
of  supply  covered  by  the  sanction  previously 
given,  that  sanction  covered  the  actual  area  of 
supply  in  question  in  the  present  case — viz.,  the 
supply  to  East  and  West  Ardsley. 

In  1900,  after  East  and  West  Ardsley  had  been 
constituted  an  urban  district  and  had  agreed  to 
take  over  the  water  agreement  and  to  indem- 
nify the  Wakefield  Rural  District  Council  from 
all  liabilities  thereunder,  it  appeared  from  corre- 
spondence with  the  Local  Government  Board  that 
their  sanction  for  the  supply  of  water  to  the 
Ardsley  East  and  West  Urban  District  Council 
still  held  good. 

The  Wakefield  Rural  District  Council  took  leas 
than  the  minimum  quantity  of  100,000  gallons  of 
water  by  the  day  of  twenty-four  hours,  and 
paid  for  the  smaller  quantity  actually  used,  but 
refused  to  pay  for  the  minimum  quantity  accord- 
ing to  the  terms  of  the  agreement  of  the 
31st  Jan.  1895. 

This  was  an  action  by  the  Soothill  Upper  Urban 
District  Council  against  the  Wakefield  Rural 
District  Council  and  the  Ardsley  East  and  West 
Urban  District  Council  for  payment  of  the  balance 
making  up  the  price  of  the  minimum  quantity  of 
100,000  gallons  of  water  by  the  day  of  twenty- f  our 
hours  according  to  the  terms  of  the  agreement  of 
the  31st  Jan.  1895,  notwithstanding  that  such 
quantity  had  not  been  actually  taken  by  the 
Wakefield  Rural  District  Council. 

The  defence  was  (inter  alia)  that  the  agreement 
of  the  31st  Jan.  1895  was  invalid  on  two  grounds 
(1)  that  the  sanction  of  the  Local  Government 
Board  was  not  obtained  pursuant  to  sect.  61  of 
the  Public  Health  Act  1875 ;  and  (2)  that  the 
agreement  did  not  specify  any  pecuniary  penalty 
pursuant  to  sect.  174  (2)  of  the  same  Act. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides : 

Seot.  61.  Any  local  authority  for  the  time  being 
supplying  water  within  their  own  district  may,  with  the 
sanction  of  the  Local  Government  Board,  supply  water 
to  the  local  authority  of  any  adjoining  distriot  on  euoh 
terms  as  may  be  agreed  on  between  such  authorities, 
or  as,  in  case  of  dispute,  may  be  settled  by  arbitration 
in  manner  provided  by  this  Act. 

Sect  178.  Any  local  authority  may  enter  into  any 
oontraots  neoessary  for  carrying  this  Act  into  execu- 
tion. 

Seot.  174.  With  respeot  to  contracts  made  by  an 
urban  authority  under  this  Act  the  following  regulations 
shall  be  observed  (inter  alia) :  (2)  Every  such  contract 
shall  specify  the  work,  materials,  matters,  or  things  to 
be  furnished,  had,  or  done,  the  price  to  be  paid,  and  the 
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time  or  times  within  which  the  contract  is  to  be  per- 
formed, and  shall  speoify  some  pecuniary  penalty  to  be 
paid  in  oaae  the  terms  of  the  contract  are  not  duly 
performed.  x 

s  Eve,  K.C.  and  Edward  Clayton  for  the  plain- 
tiffs,—The  defendant  authorities,  or  one  of  them, 
are  liable  to  pay  for  the  full  minimum  supply  of 
100,000  gallons  of  water  by  the  day  of  twenty-four 
hours,  according  to  the  terms  of  the  agreement 
of  the  31st  Jan.  1895,  whether  they  have  taken 
that  quantity  or  not.  The  sanction  of  the  Local 
Government  Board  covers  the  area  of  supply  in 
question,  and  the  agreement  is  a  valid  and  binding 
one.  The  provision  of  sect.  174,  sub- sect.  2, 
requiring  the  contract  to  specify  some  pecuniary 
penalty  to  be  paid  to  and  for  the  benefit  of  an 
urban  authority  in  case  of  non-performance,  is 
directory  and  not  imperative,  and  is  inapplicable 
to  the  agreement  in  question  as  against  that 
authority : 

Melliss  v.  Shirley  Local  Board,  53  L.  T.  Rep.  810 ; 

16  Q.  B.  Div.  446  ; 
Nowell  v.  Mayor,  #c,  of  Worcester,  9  Ex.  457. 

In  Young  v.  Mayor,  &c,  of  Royal  Leamington  Spa 
(49  L.  T.  Rep.  1 ;  8  App.  Gas.  517),  Lord  Black- 
burn  in  his  judgment  suggests  that  the  provision 
is  directory,  not  imperative.  The  case  of  British 
Insulated  Wire  Company  Limited  v.  Prescot  Urban 
District  Council  (73  L.  T.  Rep.  383 ;  (1895)  2  Q.  B. 
463)  is  inapplicable.  The  requirement  is  satisfied 
by  the  provision  for  payment  of  interest  at  5  per 
cent,  per  annum  on  payments  in  arrear  for  the 
water  supply. 

Micklem,  K.C.,  B.  J.  Parker,  and  T.  J.  C.  Tomlin 
for  the  defendant  district  councils. — The  agree- 
ment of  the  31st  Jan.  1895  is  invalid  and  cannot 
be  enforced.  First,  because  the  sanction  of  the 
Local  Government  Board  has  not  been  given  to 
the  supply  of  water  by  the  plaintiffs  to  the 
Wakefield  Rural  District  Council  under  that 
agreement  as  required  by  sect.  61  of  the  Public 
Health  Act  1875.  Also  because  that  agreement 
omits  to  speoify  any  pecuniary  penalty  to  be  paid 
in  case  its  terms  should  not  be  duly  performed,  as 
required  by  sect.  174,  sub-sect.  2,  of  the  same 
Act.  That  provision  is  obligatory  and  not 
directory  according  to  the  decisions  in  Young  and 
Co.  t.  Mayor,  Ac,  of  Royal  Leamington  Spa  (ubi 
rap.),  Melliss  v.  Shirley  Local  Board  (ubx  sup.), 
and  British  Insulated  wire  Company  Limited  v. 
Prescot  Urban  District  Council  (ubi  sup.).  The 
provision  for  charging  interest  on  payments  in 
arrear  for  water  supplied  by  the  plaintiffs  does 
not  satisfy  the  requirements  of  sect.  174, 
sub-sect.  2. 

Eve,  K.C.  replied. 

Swinfek  Eady,  J.  —  The  first  question  is 
whether  the  sanction  of  the  Local  Government 
Board  has  been  given  to  the  plaintiffs  supplying 
water  to  the  Wakefield  Council,  being  the  local 
authority  of  an  adjoining  district.  The  plaintiffs 
contend  that  the  sanction  has  been  duly  given. 
The  defendants  deny  it.  To  determine  this  point 
it  is  necessary  to  go  back  to  the  year  1881.  On 
the  24th  Dec.  1881  the  Soothill  Upper  Local 
Board  (the  predecessors  of  the  plaintiffs)  and 
the  guardians  of  the  Wakefield  Union  acting  as 
the  rural  sanitary  authority  (the  predecessors  of 
the  Wakefield  Council)  jointly  applied  in  writing  to 
the  Local  Government  Board:  to  sanction   the 


supply  by  Soothill  to  Wakefield  for  the  parishes  of 
East  and  West  Ardsley  of  water  which  Soothill 
obtained  in  bulk  from  the  corpo  ration  of  Halifax. 
A  question  also  arose  between  the  parties  upon 
a  clause  of  the  draft  agreement  then  being  nego- 
tiated, and,  a 8  they  were  unable  to  agree  upon 
this  clause,  an  application  was  made  to  the  Local 
Government  Board  to  determine  the  matter.    In 
reply,  the  Local  Government  Board,  on  the  15th 
and  17th  May  1882,  stated  in  writing  to  the  two 
authorities  respectively,    that    as    regards    the 
supply  of  water  by  Soothill  to  Wakefield,  the 
board  were  not  aware  of  any  reason  why,  at  the 
proper  time,  the  consent  should  not  be  given,  but 
they  pointed  out   that   under    the   statute  no 
sanction  on  their  part  was  required  to  the  pro- 
posed terms  of  agreement,  and  that  they  had  no 
power  to  deal  with  the  question  in  dispute  between 
the  parties  as  to  the  terms  of  clause  3  of  the  pro- 
posed agreement.    Shortly  afterwards  an  agree- 
ment in  writing,  dated  the  17th  July  1882,  was 
come  to  between  the  two  authorities,  and  water 
was  duly  supplied  on  the  terms  of  it  by  Soothill  to 
Wakefield,  but  1  do  not  find  that  any  further 
formal    sanction  was   then  given  by  the  Local 
Government  Board.    In  1885  it  was  proposed 
that  Soothill  should  give  to  Wakefield  an  in- 
reased  supply,  and  on  the  3|6th  June  1885  the 
clerk  to  the  Soothill  Upper  Local  Board  wrote 
to  the  Local  Government  Board  stating  that  it 
was  proposed  to  increase  the  supply,  and  sent  a 
§  py  of  the  proposed  agreement  for  that  purpose, 
and  expressly  asked  for  the  sanction  of  the  Local 
Government  Board  under  sect.  61.     In    reply 
the  Local  Government  Board,  on  the  15th  July 
1885,  stated  in  writing  that  under  sect.  61  of  the 
Public  Health  Act  1875  the  board  thereby  sanc- 
tioned  the   supply   of  water  by   the    Soothill 
Upper  Local  Board  to  the  rural  sanitary  authority 
of  the  Wakefield  Union  for  the  benefit  of  the 
parishes  of  East  and  West  Ardsley.  This  sanction 
has  never  been  withdrawn.    Although  the  words 
"for  the   benefit  of  the  parishes  of  East  and 
West  Ardsley  "  are  added  to  the  formal  consent, 
there  does  not  appear  to  be  any  statutory  power  to 
prescribe  the  use  which  the  Wakefield  authority  is 
to  make  of  the  water  when  obtained.     Sect.  61 
merely  requires  the  sanction  of  the  Local  Govern- 
ment  Board  to  the   supply  of   water  by  one 
authority  to  another,  and    the  board  gave  its 
consent  to  the  Soothill  authority  supplying  the 
Wakefield  authority.    On  the  16th  Nov.  1889  the 
Local  Government  Board,  understanding  that  an 
agreement  had  been  come  to  between  the  Wake- 
field and  Hunslet  Unions  for  the  supply  of  water 
to  the  township  of  Middleton,  gave  its  sanction 
under   sect.  61  to  the  supply  by  Wakefield  to 
Hunslet  for  the  purposes  of  that  district,  and  at 
the  same  time  forwarded  to  the  Wakefield  autho- 
rity a  copy  of  the  letter  addressed  by  the  Local 
Government  Board    to    the    Soothill   authority 
sanctioning  the  supply  given  by  that  authority  to 
Wakefield.    By  an  order  of  the  14th  Jan.  1895 
the  board  sanctioned  the  supply  of   water  by 
Wakefield  to  Roth  well  Urban  District  Council, 
and  the  agreement  of  the  27th  March  1895  shows 
that  this  water  was  intended  to  be  Soothill  water 
supplied   to    Wakefield   and   by    Wakefield   to 
Roth  well  for  Lofthouse  and  Thorpe.    Thus  far 
everything  was  done  with  the  sanction  of  the 
Local  Government  Board,  so  far  as  such  sanc- 
tion was  requisite.    In  1895  the  successors  of 
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the   Soothill  and   Wakefield  authorities   nego- 
tiated a  new  water  agreement,  which  is   dated 
the    31st    Jan.    1895,    and    is    the    one    sued 
upon.    On  the  28th  Jan.  1895  the  Soothill  autho- 
rity (the  plaintiffs)  wrote  to  the  Local  Govern- 
ment Board  inclosing  a  copy  of  the  proposed 
agreement,  and  asking  for  the   sanction  of  the 
Local  Government  Board  to  the  agreement.    In 
reply,  the  hoard  stated  that,  under  sect.  61  of 
the  Public  Health  Act  1875,  the  board's  sanction 
was  only  required  to  the  supply  of  water  by 
one  authority  to  another,  and  that  it  was  not 
their  piactioe   to   approve  of  the  agreements 
entered  into  by  the  authorities.     They   added 
that,  if  the  area  for  which  the  supply  under  the 
new  agreement  was  to  be  given  was  the  same  as 
or  wholly  comprised  in  the  area  for  which  the 
board  previously  sanctioned  the  supply,  no  further 
sanction  on  the  part  of  the  board  was  required. 
Now,  the  area  of  supply  contemplated  was,  in 
fact,  a  wider  area,  and  on  the  22nd  May  1895 
the  Local  Government  Board  said  that  it  was  not 
their  practice  to  give  a  general  sanction  in  respect 
of  all  the  contributory  places  in  a  rural  district, 
but  they  would  consider  applications  in  respect 
of  particular  contributory  places  when  the  supply 
was  actually  furnished.    The  matter  remained  in 
this  position  until, the  16th  Jan.  1900,  when  the 
plaintiffs  wrote  to  the  Local  Government  Board 
with  reference  to  the  correspondence  of  1895,  and 
asked  whether  they  were  right  in  regarding,  as 
they  had  done,  the  sanction  given  by  tbe  Local 
Government  Board    in  1882  for  the  supply  of 
water  by  Soothill  to  Wakefield  for  East  and 
West  Ardsley  as  extending  to  sanction  a  supply 
of  water  to  East  and  West  Ardsley  under  the 
agreement   of   1895,  so  far  as   such  supply  was 
confined  to  the  district  of  East  and  West  Ardsley. 
At  this  date  the  townships  of  Ardsley  East  and 
Ardsley    West  had    been    been  constituted   an 
urban  district.    The  Local  Government  Board, 
in  reply,  expressed  their  opinion  that  the  terms 
of  art.   8  of  the  order  constituting  the  urban 
district  of   Ardsley  East  and  West  were  suffi- 
ciently wide  to   cover   the   transfer  of  powers 
vested  in  the  Wakefield  authority  by  virtue  of 
any  sanction  given  by  the  board  under  sect.  61 
of  the  Public  Health  Act  1875 ;  but  with  reference 
to  the  question  of  the  agreement  stated  that  it  was 
not  their  practice  under  sect.  61  of  the  Act  to 
go  beyond  the  actual  duty  imposed  on  them  by 
that  section — namely,  sanctioning  the  supply  of 
water  by  the  one  authority  to  the  other.    On  the 
8th  March  1900  the  plaintiffs  wrote  to  the  board 
that  from  their  letter  the  plaintiffs  gathered  that 
they  had  still  the  sanction  of  the  Local  Govern- 
ment Board  to  the  supply  of  water  by  them  to 
tbe  urban  district  council    of    East  and  West 
Ardsley,  and  asking  if  that  understanding  was 
correct,  and  in  reply  the  board  stated  that  they 
bad  nothing  to  add  to  their  letter  of  the  28th  Feb. 
1900.      Under  these  circumstances,  it  seems  to 
me  to  be  clear  that  the  supply  of  water  by  the 
plaintiffs    has   been   sanctioned    by   the    Local 
Government  Board  whether  it  is  to  be  treated  as 
a  supply  to  the    Wakefield  authority  or  as  a 
supply  direct  to  the  urban  district  of  Ardsley 
East  and  West,  and  that  is  the  only  supply  which 
1  have  to  consider  in  this  action.     The  Local 
Government  Board  were  certainly  acting  within 
their  rights  in  refusing  to  consider  any  particular 
agreement  and  in  confining  themselves  to  the 


actual  duty  imposed*  on  them  by  sect.  61,  and  in 
my  opinion  the  correspondence  shows  that  the 
sanction  of  the  board  was  obtained  to  the  supply 
of  water  by  the  plaintiffs  to  the  local  authority  of 
tbe  adjoining  district,  whether  Wakefield  or 
Ardsley.  The  second  objection  taken  by  the 
defendants  to  the  validity  of  the  agreement  of 
1895  is  the  absence  of  any  pecuniary  penalty  under 
sect.  174,  sub-sect.  2,  of  the  Public  Health  Act 
1875.  Assuming  that  this  sub-section  is  obligatory, 
and  not  merely  directory  (see  Young  v.  Mayor  of 
Leamington,  ubi  sup.,  and  British  Insulated  Wire 
Company  Limited  v.  Prescot  Urban  District 
Covncil,  ubi  sup.),  it  applies  only  to  contracts 
made  by  an  urban  authority,  and  therefore  it  has 
to  be  considered  how  the  plaintiffs,  who  are  an 
urban  authority,  are  affected  by  it;  the  defen- 
dants, the  Wakefield  Council,  are  a  rural  autho- 
rity, and  therefore  not  bound  by  any  such  pro- 
vision. The  provisions  of  sect.  174  are  for  the 
protection  of  an  urban  authority  and  of  the  rate- 
payers of  their  district.  The  penalty  in  sub-sect.  2 
is  a  penalty  to  be  made  payable  to  and  in  no  case 
by  the  urban  authority,  m  case  the  terms  of  the 
contract  are  not  duly  performed — that  means,  not 
duly  performed  by  the  other  party.  The  "  price 
to  be  paid "  is  a  price  to  be  paid  by  the  urban 
authority  for  the  work,  materials,  matters,  or 
things  to  be  furnished,  had,  or  done  to  or  for 
the  urban  authority.  Accordingly  this  sub-section 
can,  from  the  nature  and  terms  of  it,  only  apply 
to  cases  where  work,  materials,  matters,  or  things 
are  to  be  furnished,  had,  or  done  to  or  for  an  urban 
authority,  for  a  price  in  money  to  be  paid  by  the 
urban  authority.  In  those  cases  the  contract  is  to 
specify  the  time  within  which  the  contract  is  to  be 
performed,  and  is  also  to  specify  some  pecuniary 
penalty.  The  provisions  of  sub-sects.  3  and  4  of 
sect.  174  also  show  that  the  section  refers  only  to 
contracts  where  the  money  is  to  be  paid  by  the 
urban  authority,  and  does  not  include  cases  where 
the  contract  is  to  be  carried  out  by  the  urban 
authority,  and  the  consideration  paid  to  it.  In 
the  present  case,  it  is  the  urban  authority — the 
plaintiffs — who  are  to  supply  water  to  another 
person  for  a  price  in  money  to  be  paid  to  the 
urban  authority.  Is  the  urban  authority  to 
stipulate  that,  if  they  do  not  carry  out  the  terms 
of  the  contract — that  is,  if  they  do  not  supply  the 
water — they  shall  themselves  pay  a  penalty? 
This  is  absurd.  Are  they,  then,  to  stipulate  that 
if  the  purchasers  do  not  pay  the  price  in  money 
they  shall  pay  some  pecuniary  penalty  P  Obviously 
not,  for  the  penalty  is  to  be  paid  in  case  the  con- 
tract is  not  duly  performed  within  the  stipulated 
time,  and  not  if  the  price  is  not  paid.  Here  the 
urban  authority  has,  in  fact,  stipulated  that,  if 
the  price  is  not  punctually  paid,  interest  thereon 
at  5  per  cent,  shall  be  paid,  and  it  might  be 
contended  that  this  is  sufficient  penalty  within 
the  meaning  of  the  statute ;  but  the  real 
answer  to  the  argument  is  that  the  present 
contract  for  the  supply  of  water  by  an  urban  to 
a  rural  authority  is  not  within  the  section  at  all. 
There  must  be  judgment  for  the  amount  claimed 
against  the  Ardsley  East  and  West  District 
Council. 

Solicitors:  Jacques  and  Co.,  for  Scholefield, 
Taylor,  and  Maggs,  Batley ;  Blundell,  Gordon,  and 
Co.,  for  H.  Beaumont,  Wakefield ;  Barton  and 
Pearman,  for  Scatcherd,  Hopkins,  and  Middle* 
broohe,  Leeds. 
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KING'S  BENCH  DIVISION. 

Friday,  Nov.  18, 1904. 

(Before    Lord    Alverstone,    C.J.,    Kennedy 

and  Ridley,  JJ.) 

Ash  (app.)  v.  Nicholl  (reap.). 

Cox  (app.)  v.  Merriman  (resp.).  (a) 

Franchise — Registration  of  voters — Education  rate 
— Poor  rate — Nonpayment  of  part  of  poor  rate 
consisting  of  education  rate — Claim  to  be  on 
voters9  list — Representation  of  the  People  Act 
1867  (30  &  31  Vict  c.  102),  s.  3,  sub-ss.  3,  4— 
Poor  Rate  Assessment  and  Collection  Act  1869 
(32  &  33  Vict.  c.  41),  s.  20— Municipal  Corpora- 
tions  Act  1882  (45  &  46  Vict.  c.  50),  s.  9, 
sub*.  2  (d)  (e)— Education  Act  1902  (2  Edw.  7, 
c.  42),  s.  18. 

The  education  rate  payable  under  the  Education 
Act  1902  is  a  part  of  the  "  poor  rate  "  within 
the  meaning  of  sect.  3,  sub-sects.  3  and  4,  of  the 
Representation  of  the  People  Act  1867  and 
sect.  9,  sub-sect.  2  (d)  and  (*),  of  the  Municipal 
Corporations  Act  1882,  and  where  a  poor  rate 
includes,  among  other  charges,  a  sum  levied  in 
respect  of  education  under  the  Education  Act 
1902,  a  ratepayer  who  has  not  paid  the  amount 
so  included  in  respect  of  education  has  not  paid 
the  "poor  rate'9  within  the  meaning  of  those 
sections,  and  is  not  entitled  to  have  his  name 
placed  on  the  occupiers'  list  of  Parliamentary  or 
local  government  electors,  although  he  may  have 
paid  the  whole  of  the  poor  rate  properly  so 
called. 

Ash  (app.)  v.  Nicholl  (reap.). 

Case  stated  by  the  revising  barrister  for  the 
borough  of  Scarborough. 

At  a  court  held  on  the  14th  Sept.  1904  before 
the  revising  barrister,  Frederick  Ash,  the  appel- 
lant, duly  claimed  to  be  inserted  in  the  list  of 
inhabitant  householders. 

The  facts  of  the  case  were  as  follows : — 

1.  The  borough  of  Scarborough  is  a  Parlia- 
mentary and  a  municipal  borough,  and  has  a 
borough  fund  for  which  a  borough  rate  is 
levied. 

2.  A  poor  rate  for  the  borough  for  the  year 
1903-04  had  been  duly  made  and  signed  by  the 
overseers,  and  had  been  duly  signed  by  the 
justices  on  the  24th  April  1903.  A  demand  note 
for  payment  of  the  poor  rate  had  been  duly  made 
upon  the  appellant. 

3.  The  poor  rate  included,  among  other  charges, 
an  education  rate  of  Id.  in  the  pound,  and  a 
burial  rate  of  lid.  in  the  pound. 

4.  No  separate  rate  had  been  levied  for  the 
education  rate  under  sect.  18  of  the  Education 
Act  1902,  and  no  separate  rate  had  been  levied 
for  the  burial  rate  under  sect.  1  of  the  Burial  Act 
1860. 

5.  The  education  rate  and  the  burial  rate  were 
not  collected  with  the  poor  rate  for  the  sake  of 
convenience. 

6.  The  name  of  the  appellant  had  been  omitted 
by  the  overseers  from  the  list  of  inhabitant  house- 
holders on  the  ground  that  the  poor  rate  on  the 
qualifying  property  due  on  the  5th  Jan.  1904  had 
not  been  fully  paid  on  or  before  the  20th  July 
1904. 

7.  On  or  before  the  20th  July  1904  the  other 

(a>  Reported  by  W.  W.  Orb,  Esq.,  Barrister  at- Law. 


ordinary  occupiers,  with  the  exception  of  the 
appellant  and  thirty-nine  other  persons,  all  of 
whom  were  known  by  the  name  of  "  Passive 
Resistors,"  had  bond  fide  paid  all  poor  rates  that 
had  become  payable  by  them  in  respect  of  the 
premises  occupied  by  them  up  to  the  preceding 
5th  Jan.  1904. 

8.  The  inhabitant  householders'  list  is  made 
out  in  three  divisions,  carrying  the  following 
franchises  :  (1)  Both  Parliamentary  and  burgess ; 
(2)  Parliamentary  only  ;  and  (3)  burgess  only. 

9.  It  was  admitted  that  the  appellant  had 
refused  to  pay,  and  had  not  paid,  that  portion  of 
the  poor  rate  levied  for  the  purposes  of  education 
in  the  borough,  and  that  the  amount  of  Is.  6d.  was 
due  thereon  on  the  5th  Jan.  1904,  and  that  the 
same  had  not  been  fully  paid  on  or  before  the 
20th  July  1904. 

10.  Thirty-nine  other  persons,  whose  names 
and  qualifications,  together  with  the  name  and 
qualification  of  the  appellant,  were  set  out  in  a 
schedule  hereunto  attached,  claimed  to  be  inserted 
in  the  list  of  inhabitant  householders  under  similar 
circumstances. 

Three  points  of  law  were  taken :  (a)  That  the 
education  rate  was  not  a  poor  rate,  and  that  non- 
payment of  poor  rates  alone,  and  of  no  other 
rates,  disqualified  an  inhabitant  householder  in  a 
Parliamentary  and  municipal  borough  from  being 
inserted  in  division  1  of  the  list  of  voters. 
(6)  That  the  education  rate  was  not  a  borough 
rate  for  the  purposes  of  the  Registration  Acts, 
(c)  That  nonpayment  of  the  burial  rate  did  not 
disqualify  an  inhabitant  householder  in  a  Parlia- 
mentary and  municipal  borough  from  being 
inserted  in  division  1  of  the  list  of  voters. 
The  revising  barrister  decided  as  follows : — 
(a)  On  the  first  point  he  decided  that  the  educa- 
tion rate  was  chargeable  upon  the  poor  rate 
according  to  law ;  that  it  formed  part  of  the  poor 
rate,  and  that  the  poor  rate,  as  made  and 
demanded,  was  one  rate  and  indivisible.  "  Poor 
rate"  is  defined  in  sect.  20  of  the  Poor  Bate 
Assessment  Act  1869  in  these  words :  "  Poor  rate 
shall  moan  the  assessment  for  the  relief  of  the 
poor  and  for  other  purposes  chargeable  thereon 
according  to  law,"  clearly  indicating  that  there 
may  be  poor  rates  other  than  those  to  be  expended 
simply  for  the  relief  of  the  poor.  Statutes  deal- 
ing with  education  point  to  the  conclusion  that 
the  education  rate  is  part  of  the  poor  rate.  By 
sect.  18  of  the  Education  Act  1902  the  expenses  of 
an  urban  district  council  other  than  a  borough 
are  to  be  raised  in  the  manner  provided  by 
sect.  33  of  the  Elementary  Education  Act  1876— 
that  is,  they  are  to  be  paid  out  of  a  fund  to  be 
raised  out  of  the  poor  rates  for  the  parish  or 
parishes  for  which  the  committee  of  management 
act,  and,  as  to  a  borough,  by  the  same  sect.  18  of 
the  Education  Act  1902  the  expenses  are  to  be 
paid  out  of  the  borough  fund  or  rate;  and  by 
sect.  145  of  the  Municipal  Corporations  Act  1882 
the  council  of  a  borough  has  power  to  order  a 
parish  within  the  borough  to  pay  its  contribution 
to  the  borough  rate  out  of  the  poor  rate.  He 
further  decided  that  in  a  Parliamentary  and 
municipal  borough  an  unpaid  poor  rate  was  not 
the  only  disqualifying  rate ;  that  payment  on  or 
before  the  20th  July  1904  of  all  borough  rates  as 
well  as  poor  rates  due  on  the  5th  Jan.  1904  was 
essential  to  registration  in  division  1  of  the  list  of 
inhabitant  householders,  as  to  the  Parliamentary 
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franchise  by  sect.  3,  sub-sect.  3,  of  the  Repre- 
sentation of  the  People  Act  1867,  and  as  to  the 
burgess  franchise  bj  sect.  9,  sub-sect.  2  (d)  and 
(e)  of  the  Municipal  Corporations  Act  1882,  and 
he  also  decided  that  these  disqualifications 
operated  respectively  in  regard  to  the  insertion 
of  the  name  of  the  appellant  either  in  division  2 
or  in  division  3. 

(b)  On  the  second  point  he  decided  that  the 
education  rate  was  a  borough  rate  payable  out  of 
the  borough  fund  for  the  purposes  of  the  Regis- 
tration Acts.  The  point  seemed  to  him  unargu- 
able, having  regard  to  sect.  18  of  the  Education 
Act  1902;  the  words  "The  expenses  under  the 
Act  shall  be  paid  out  of  the  borough  fund  or 
rate"  seemed  to  him  to  admit  of  no  other 
construction. 

(c)  On  the  third  point  it  was  contended  that 
by  sect,  1  of  the  Burial  Act  1860  (23  &  24  Vict, 
c.  64)  the  burial  rate  was  levied  as  a  separate 
rate,  and  therefore  nonpayment  of  it  did  not 
disqualify  the  appellant  from  being  inserted  in 
the  list,  and  that,  as  the  amount  due  on  the 
burial  rate  (lid.  in  the  pound)  exceeded  by  one 
halfpenny  in  the  pound  the  amount  due  on  the 
education  rate  (Id.  in  the  pound),  it  followed  that 
the  education  rate  had  been  fully  paid,  and  that 
no  part  of  the  poor  rate  remained  unsatisfied. 
The  revising  barrister  decided  that  the  true  con- 
struction of  SAct.  1  was  that  for  the  purposes  of 
the  Burial  Acts  the  authority  had  an  option  to 
levy  either  a  general  or  a  separate  rate,  and  that 
in  the  present  case  the  authority  had  levied  a 
general  and  not  a  separate  rate,  and  that  the 
burial  rate  was  a  borough  rate,  the  nonpayment 
of  which  disqualified  the  appellant  from  being 
inserted  in  the  list  of  inhabitant  householders  by 
virtue  of  sect.  3,  sub- sect.  3,  of  the  Representation 
of  the  People  Act  1867  (Parliamentary),  and  of 
sect.  9,  sub- sect.  2  (d)  and  (e)  of  the  Municipal 
Corporations  Act  1882  (Burgess). 

(d)  The  revising  banister  also  decided  that 
the  appellant  had  not  on  or  before  the  20th  July 
1904  bond  fide  paid  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  occupiers  in 
respect  of  all  poor  rates  that  had  become  payable 
by  him  in  respect  of  his  premises  up  to  the  pre- 
ceding 5  th  Jan.  1904,  and  that  he  was  disqualified 
thereby  from  being  inserted  in  the  list  by  sect.  3, 
sub-sect.  4,  of  the  Representation  of  the  People 
Act  1867.  He  disallowed  the  claim  of  the  appel- 
lant Frederick  Ash  and  the  thirty-nine  other 
persons  to  be  inserted  in  the  list  of  inhabitant 
householders. 

If  the  court  should  be  of  opinion  that  all  the 
decisions  of  the  revising  barrister  were  wrong,  the 
register  was  to  be  amended  by  inserting  the  names 
of  the  appellant  Ash  and  of  the  thirty -nine  other 
persons  in  the  list  of  inhabitant  householders ;  but 
if  the  court  should  be  of  opinion  that  any  one  of 
his  decisions  in  a,  b,  c,  or  d  was  right,  then  the 
list  should  stand  without  amendment. 

The  demand  note  addressed  to  the  appellant, 
the  Rev.  Frederick  Ash,  was  a 

Poor  rate  demand  note. — Pariah  of  Scarborough. — 
The  overseen  of  the  poor  demand  payment  of  the  poor 
rate  made  on  the  24th  day  of  April  1903  to  meet  expenses 
which  will  be  incurred  before  the  25th  March  1904, 
now  dne  from  yon  in  respect  of  the  hereditaments  of 
which  the  assessment  numbers  and  rateable  values  are 
stated  below. 


The  description.  °*  the  property  was  "Buildings 
and  other  hereditaments  not  being  agricultural 
land."  The  rateable  value  was  17/.  12«.,  and  the 
rate  at  3s.  in  the  pound  was  22.  12s.  10(2.  Then 
underneath  was  the  following  : 

Note. — The  poor  rate  is  payable  in  one  sum. — Par- 
poses  for  which  the  above-mentioned  rate  was  made, 
and  amount  in  the  £  levied  for  each  purpose ;  half  the 
amount  being  levied  on  agricultural  land. — Amount  in 
the  £ : 

8.    d. 
Belief  of  the  poor,  and  other  expenses  of  the 

guardians  0  llf 

County  contributions  0     2 

Borough   rate,   including   10Jd.  in  the    £  for 

expenses  of  elementary  education,  and  9£<2.  in 

the  £  for  miscellaneous  expenses 1     8± 

Burial  Board 0     1J 

Expenses  of  the  overseers  0 


Total. 


3     0 


Sect.  18  of  the  Education  Act  1902  (2  Edw.  7, 
c.  42)  provides : 

(1)  The  expenses  of  a  council  under  this  Act  shall, 
so  far  as  not  otherwise  provided  for,  be  paid,  in  the 
case  of  the  council  of  a  county,  out  of  the  oounty  fund, 
and,  in  the  case  of  the  oouuoil  of  a  borough,  out  of  the 
borough  fund  or  rate,  or,  if  no  borough  rate  is  levied, 
out  of  a  separate  rate  to  be  made,  assessed,  and  levied 
in  like  manner  as  the  borough  rate,  and,  in  the  case  of 
the  council  of  an  urban  district  other  than  a  borough, 
in  manner  provided  by  section  thirty-three  of  the  Ele- 
mentary Education  Act  1876,  as  respects  the  expenses 
mentioned  in  that  Motion — (that  is,  out  of  a  fund  to 
be  raised  out  of  the  poor  rate  of  the  parish  or  parishes 
comprised  in  the  district). 

The  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50)  provides : 

Sect.  9  (1).  A  person  Bhall  not  be  deemed  a  burgess 
for  any  purpose  of  this  Act  unless  he  is  enrolled  as  a 
burgess.  (2)  A  person  shall  not  be  entitled  to  be  en- 
rolled as  a  burgess  unless  he  is  qualified  as  follows : 
.  .  .  (b)  Is  on  the  fifteenth  of  July  in  any  year,  and 
has  been  during  the  whole  of  the  then  last  preceding 
twelve  months,  in  occupation,  joint  or  several,  of  any 
house,  warehouse,  counting-house,  shop,  or  other  build- 
ing (in  this  Act  referred  to  as  qualifying  property),  in 
the  borough ;  and  ...(d)  Has  been  rated  in  respect 
of  the  qualifying  property  to  all  poor  rates  made  during 
those  twelve  months  for  the  parish  wherein  the  property 
is  situate ;  and  (e)  Has  on  or  before  the  twentieth  of  the 
same  July  paid  all  such  rates,  including  borough  rates 
(if  any)  as  have  become  payable  by  him  in  respect  of  the 
qualifying  property  up  to  the  then  last  preceding  fifth 
of  January. 

Sect.  145  (1).  Where  a  parish  is  wholly  in  a  borough, 
the  oouncil  may  from  time  to  time,  if  they  think  fit, 
order  the  overseers  to  pay  the  contribution  of  the  parish 
to  the  borough  rate  out  of  the  poor  rate  made  or  to  be 
made  for  the  parish. 

The  Representation  of  the  People  Act  1884  (48 
&  49  Yict.  c.  3)  in  sect.  2  establishes  a  uniform 
household  franchise  in  all  counties  and  boroughs 
throughout  the  United  Kingdom,  and  enacts  that 
every  man  possessed  of  a  household  qualification 
Bhall  if  the  qualifying  premises  he  situate  in  a 
county  in  England  or  Scotland,  or  in  a  county  or 
borough  in  Ireland,  be  entitled  to  be  registered  as 
a  voter,  and,  when  registered,  to  vote  at  an  election 
for  such  county  or  borough  ;  and  by  sect.  7  (1)  the 
expression  "a household  qualification"  is  denned 
as  meaning,  as  respects  England  and  Ireland,  the 
qualification  enacted  by  the  3rd  section  of  the 
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Representation  of  the  People  Act  1867,  and  the 
enactments  amending  or  affecting  the  same. 

The  Representation  of  the  People  Act  1867 
(30  &  31  Vict.  o.  102)  provides : 

Sect.  3.  Every  man  shall  ...  he  entitled  to  he 
registered  as  a  voter,  and,  when  registered,  to  vote  for 
a  member  or  members  to  serve  in  Parliament  for  a 
borough,  who  is  qualified  as  follows  (that  is  to  say) :  (1) 
Is  of  full  age,  and  not  subject  to  any  legal  incapacity  ; 
and  (2)  Is  on  the  last  day  of  July  in  any  year,  and 
bat  daring  the  whole  of  the  preceding  twelve  oalendar 
months  been  an  inhabitant  ooonpier,  as  owner  or  tenant, 
of  any  dwelling-house  within  the  borough  ;  and  (3)  Has 
during  the  time  of  snoh  occupation  been  rated  as  an 
ordinary  ooonpier  in  respect  of  the  premises  so  occupied 
by  him  within  the  borough  to  all  rates  (if  any)  made  for 
the  relief  of  the  poor  in  respect  of  such  premises  ;  and  (4) 
Has  on  or  before  the  twentieth  day  of  July  in  the  same 
year  bond  fide  paid  an  equal  amount  in  the  pound  to  that 
payable  by  other  ordinary  occupiers  in  respeot  of  all 
poor  rates  that  have  become  payable  by  him  in  respeot 
of  the  said  premises  up  to  the  preceding  fifth  day  of 
January.    .     .    . 

The  Poor  Bate  Assessment  and  Collection  Act 
1869  (32  &  33  Vict.  c.  41)— an  Act  for  amending 
the  law  with  respect  to  the  rating  of  occupiers 
for  short  terms,  and  the  making  and  collecting  of 
the  poor's  rate — provides : 

Sect.  20.  The  words  "poor  rate"  shall  mean  the 
■imminent  for  the  relief  of  the  poor,  and  for  the  other 
purposes  chargeable  thereon  aooording  to  law,  and  in 
the  metropolis  shall  extend  to  every  rate  made  by  the 
overseers,  and  chargeable  upon  the  same  property  as 
the  poor  rate. 

CyrU  Dodd,  K.C.  for  the  appellant. — The  two 
points  raised  for  the  appellant  are,  first,  that  the 
education  rate  is  not  a  poor  rate ;  and,  secondly, 
that  it  is  not  a  borough  rate.  By  sect.  18  of  the 
Education  Act  1902  the  expenses  of  a  council 
under  the  Act  are  payable  out  of  the  county  fund, 
or,  in  the  case  of  a  borough,  out  of  the  borough 
fund  or  rate.  By  sect.  144  of  the  Municipal 
Corporations  Act  J  882  the  borough  rate  is  a  rate 
raited  in  aid  of  the  borough  fond,  and  it  appears 
from  sects.  145,  147,  and  250  (3)  that  for  some 

Eirposes,  at  all  events,  there  is  a  distinction 
etween  borough  rate  and  poor  rate.  With  regard 
to  the  Parliamentary  franchise,  sect.  2  of  the 
Representation  of  the  People  Act  1884  establishes 
a  general  household  qualification,  and  that  means 
(sect  7,  sub-sect.  1)  the  qualification  enacted  in 
«ect.  3  of  the  Representation  of  the  People  Act 
1867 — that  is,  that  the  person  must  have  been 
rated  as  an  ordinary  occupier  to  "  all  rates  made 
for  the  relief  of  the  poor  (sub- sect.  3),  and  must 
have  paid  "  all  poor  rates  "  (sub- sect.  4).  At  the 
time  when  these  franchise  Acts  were  passed, 
including  the  Act  of  1884,  there  was  nothing  in 
the  nature  of  a  charge  for  education  charged 
upon  or  payable  out  of  the  poor  rate.  The  old 
borough  franchise  was  founded  upon  payment 
of  scot  and  lot,  and  the  main  object  of  the  rating 
was  not  the  collection  of  the  rate,  but  to  secure 
that  the  person  was  a  bona  fide  occupier  of  the 
premises  during  the  year.  The  condition  required 
for  the  Parliamentary  franchise  was  the  payment 
of  the  poor  rate,  and  the  poor  rate  which 
affected  that  franchise  was  originally  the  old 
poor  rate  — namely,  that  which  was  made 
for  the  relief  of  the  poor  and  union  charges; 
and  new  charges,  such  as  the  charge  for  educa- 
tion or  the  burial  charge,  though  collected  with 
ILaa.  Cab.— Vol.  XXII. 


and  in  some  sense  forming  part  of  the  poor  rate, 
were  not  originally  so,  and  were  not  necessary  to 
be  paid  for  franchise  purposes.  The  true  dis- 
tinction is  drawn  on  the  face  of  this  demand  note 
itself;  thus,  "Belief  of  the  poor  and  other 
expenses  of  the  guardians,"  so  much,  and 
"  Borough  rate,  including  the  expenses  of  elemen- 
tary education,"  so  much.  That  shows  tbat  the 
education  rate  does  not  come  under  the  rate 
for  the  relief  of  the  poor  and  union  charges. 
Then  the  revising  barrister  relies  on  the  definition 
of  "  poor  rate "  in  sect.  20  of  the  Poor  Bate 
Assessment  and  Collection  Act  1869,  and  he 
bases  the  greater  part  of  his  judgment  on  the  fact 
that  that  section  has  altered  into  a  poor  rate  that 
which  was  not  a  poor  rate  before.  That  section 
is  the  interpretation  section  for  that  Act,  and  the 
definition  of  "poor  rate  "there  given  is  simply 
the  meaning  of  poor  rate  in  that  Act — that  is,  for 
purposes  of  assessment  and  collection  of  the  rate ; 
and  the  only  reason  why  these  charges  were  put 
on  the  poor  rate  was  that  that  was  the  only 
machinery  by  which  the  rates  could  be  raised. 
But  sect.  20  does  not  refer  to  or  define  what  is 
poor  rate  in  other  Acts  before  or  since  that  Act, 
and  does  not  carry  the  case  any  further.  When 
in  the  Act  of  1884  it  is  said  that  rating  is  essential, 
that  must  mean  what  it  meant  before,  a  rate  for 
the  relief  of  the  poor.  It  never  could  have  been 
intended  by  Parliament  that  every  new  charge 
put  upon  the  poor  rate  should,  if  unpaid,  be  a 
disqualification ;  otherwise  they  would  be  making 
the  conditions  of  the  franchise  harder  and  harder. 
If  the  case  were  one  of  contract,  as,  for  instance, 
a  contract  between  landlord  and  tenant  as  to  the 
payment  of  poor  rates,  "  poor  rate  "  in  such  a 
contract  would  not  include  such  a  charge  as  the 
education  rate  (Earl  of  Cork  v.  Cork  County 
Council  (1903)  2  I.  B.  490),  and  there  is  no  dis- 
tinction in  construing  a  contract  and  construing 
an  Act  of  Parliament,  the  one  being  construed 
according  to  the  intention  of  the  parties,  and  the 
other  according  to  the  intention  of  the  Legisla- 
ture.   He  also  referred  to 

M'Daid  v.  GaXbraith,  (1901)  2  1.  R.  490. 

Jeeves  for  the  respondent,  tho  town  clerk  of 
Scarborough,  did  not  argue. 

Cox  (app.)  v.  MERBIUA.N  (rasp). 

Case  stated  by  the  revising  barrister  for  the 
eastern  division  of  the  county  of  Wilts  sitting  at 
Marlborough  on  the  25th  Sept.  1904,  when  Edward 
Cox  duly  claimed  to  have  his  name  inserted  in  the 
list  of  the  inhabitant  householders  in  division  1  as 
a  Parliamentary  elector  for  the  eastern  division 
of  the  county,  and  as  a  county  and  parochial 
elector  for  the  administrative  county  of  Wilts. 

The  facts  were  as  follows : — 

Edward  Cox,  of  No.  24,  Herd- street,  Marl- 
borough, duly  made  a  claim,  dated  the  17th  Aug. 
1904,  to  have  his  name  inserted  in  the  occupiers' 
list  (division  1)  as  a  duly  qualified  voter  for  the 
parish  of  St.  Mary,  Marlborough,  entitling  him  to 
vote  at  a  Parliamentary  election,  and  also  at  any 
county  council  or  parochial  election  held  in  or  for 
the  eastern  division  of  Wiltshire,  in  respect  of  a 
certain  dwelling-house  situate  at  No.  24,  Herd- 
street,  of  which  he  was  the  occupier. 

It  was  proved  by  the  assistant  overseer  of  the 
parish,  upon  oath,  that  the  whole  of  the  poor  rate 
due  on  the  5th  Jan.  1904,  in   respect  of   the 
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dwelling-house,  had  not  been  paid  either  on  or 
before  the  20th  July  1904  as  required,  or  at  all. 

The  trustees  of  the  Primitive  Methodist  Chapel 
in  the  parish  were  rated  as  owners  of  the  premises, 
and  the  overseers  of  the  poor  of  the  parish  de- 
manded from  them  payment  of  the  poor  rate 
made  on  the  20th  Oct.  1903  to  meet  expenses 
whioh  would  be  incurred  before  the  25th  March 
1904,  and  of  the  arrears  of  the  former  rates. 

The  rates  as  demanded  amounted  on  the  5th  Jan. 
1904  to  6«.  OJd.,  made  up  of  4s.  6d.t  being  an 
instalment  of  the  rate  made  on  the  20th  Oct. 
1903,  and  Is.  6JcfcM  arrears  of  former  rates. 

The  rate,  however,  due  on  the  5th  Jan.  1904 
was  reduced  to  5s.  4£d.,  by  reason  of  the  chapel 
trustees  having  compounded  for  the  rates  as 
owners  of  the  premises. 

The  owners  paid  on  account  of  the  rates  3s.  5£i. 
on  the  26th  Feb.  1904,  leaving  a  balance  still  due 
of  Is.  11(2.,  whioh  was  still  unpaid  on  the  20th  July 
1904. 

The  demand   note  showed  on  the  back  of  it 

how  the  rate  of  Is.  6d.  in  the  pound  was  made  up, 

and  was  as  follows  :  , 

s.    a. 

Belief  of  the  poor  and  other  expenses  of  the 

guardians  0  6} 

County  oontribations    0  10| 

Expenses  of  the  overseers  0  1 


1     6 


With  the  exception  of  the  demand  note,  no 
evidence  whatever  was  given  or  tendered  to  the 
revising  barrister  as  to  what  part  of  the  rate  was 
unpaid,  but  it  was  contended  by  the  party  agent 
that  the  amount  so  left  unpaid  was  in  respect  of 
the  rate  for  education,  and  that  that  part  was 
included  in  the  10$i.  for  county  contributions. 

The  revising  barrister  invited  evidence  of  those 
contentions,  but  none  was  forthcoming. 

Eight  other  persons,  whose  names  were  set  out 
in  a  schedule  hereunto  attached,  claimed  to  be 
inserted  in  the  list  under  similar  circumstances. 

The  revising  barrister  decided  as  a  fact  that  the 
whole  of  the  poor  rate  due  on  the  5th  Jan.  1904 
and  duly  demanded  by  the  overseers  in  respect  of 
the  premises  had  not  been  paid  on  or  before  the 
20th  July  1904,  and  he  therefore  disallowed  the 
claim  of  Edward  Cox  and  of  the  eight  other  per- 
sons to  be  put  on  the  list.  Due  notice  of  appeal 
from  hie  decision  was  given,  and  he  ordered  the 
appeals  in  all  the  cases  to  be  consolidated. 

If  the  court  should  be  of  opinion  that  his  deci- 
sion was  wrong,  the  register  was  to  be  amended 
by  inserting  the  name  of  Edward  Cox  and  the 
names  of  the  eight  other  persons  in  the  list. 

The  Local  Government  Act  1888  (51  &  52  Vict, 
c.  41)  provides : 

Sect.  2,  sub- aeo t.  4.  As  respeots  the  electors  of  the 
county  councillors — the  persons  entitled  to  vote  at  their 
election  shall  be,  in  a  borough,  the  burgesses  enrolled  in 
pursuance  of  the  Munioipal  Corporations  Act  1882,  and 
the  Acts  amending  the  same,  and  elsewhere  the  persons 
registered  as  county  electors  under  the  County  Electors 
Act  1888. 

The  County  Electors  Act  1888  (51  &  52  Vict. 
c.  10)  provides : 

Seot.  2  (1).  For  the  purpose  of  the  election  of  oounty 
authorities  in  England,  the  burgess  qualification — that 
is  to  say,  the  qualification  enacted  by  section  nice  of  the 
Municipal  Corporations  Act  1882 — shall  extend  to  every 
part  of  a  county  not  within  the  limits  of  a  borough,  and 
a  person  possessing  in  any  part  of  a  county  outside  the 


limits  of  a  borough  such  burgess  qualification  shall  be 
entitled  to  be  registered  under  this  Act  as  a  county 
elector  in  the  parish  in  which  the  qualifying  property  is 
situate.  (2)  Sections  nine,  thirty-one,  thirty-three,  and 
sixty-three  of  the  Munioipal  Corporations  Act  1882,  and 
any  enaotments  of  that  or  any  other  Act  affeoting  the 
same,  shall  extend  to  so  much  of  every  oounty  as  is  not 
comprised  within  the  limits  of  a  munioipal  borough  in 
like  manner  as  if  they  were  herein  re-enacted,  with  the 
substitution  of  "  oounty  "  for  "  borough"  and  of  "  oounty 
elector  "  for  "  burgess,"  and  with  the  «other  necessary 
modifications. 

Seot.  3.  Every  person  who  is  entitled  to  be  registered 
as  a  voter  in  respect  of  a  ten  pounds  occupation 
qualification  within  the  meaning  of  the  provisions  of  the 
Registration  Act  1885,  whioh  are  set  out  in  the  schedule 
to  this  Act,  shall  be  entitled  to  be  registered  as  a  oounty 
eleotor,  and  to  be  enrolled  as  a  burgess,  in  respeot  of 
such  qualification,  in  like  manner  in  all  respeots  as  if 
the  sections  of  the  Munioipal  Corporations  Act  1882 
relating  to  a  burgess  qualification  included  the  said  ten 
pounds  oooupation  qualification. 

By  Beet.  44  of  the  Local  Government  Act  1894 
(56  &  57  Vict.  c.  73),  the  parochial  electors  of  a 
parish  consist  of  the  local  government  register  of 
electors  and  the  Parliamentary  register  of  electors, 
so  far  as  they  relate  to  the  parish. 

B.  M.  Montgomery  for  the  appellant.— In  this 
case  the  two  qualifications  claimed  are  the  Parlia- 
mentary qualification  and  a  county  council  and 
parochial  qualification.     With  regard  to  the  vote 
for  a  Parliamentary  election,  the  qualification  is 
the  household  qualification,  and  by  sects.  2  and  7 
of  the  Act  of  1884  and  sect  3  of  the  Act  of  1867 
that  means  the  payment  of  all  poor  rates.    In  this 
case  the  balance  of  the  rate  unpaid  was  in  respect 
of  the  education  rate,  which  was  included  in  the 
"  county  contributions  "  set  out  on  the  back  of  the 
demand  note,  and  there  the  poor  rate,  properly  so 
called,  is  distinguished  from  the   "  county  con- 
tributions."     The    real  question,   therefore,    ia 
whether  "  county  contributions  "  are  a  poor  rate 
for  the  purpose  of  the  franchise.    "  County  con- 
tributions"   are    contributions    for    general    or 
special  county  purposes  (Local  Government  Act 
1888,  8.  68,  sub-8.  6),  and  are  determined  by  the 
standard  or  basis  for  the  oounty  rate,  and  by 
Beet.  2  of  the  County   Bates  Act  1852  (15   &  16 
Vict.  c.  81)  the  standard  or  basis  for  the  county 
contributions  is    provided    for  and  is  made  on 
behalf  of  the  justices  (now  the  oounty  council), 
and  not   for  the  overseers.     That    shows    that 
there  is  some  distinction  between  county  contri- 
butions and  the  poor  rate,  although  both  may  be 
levied  by  the  overseers  and  by  one  demand  note. 
A  poor  rate  was  in  this  case  demanded,  but  on 
the   back    of   the    demand  note  the    rate     was 
divided  into  a  poor  rate  properly  so  called  and 
county  contributions,  and  it  does  not  follow  that 
because  the  words  "  poor   rate  "  were  used  that 
necessarily  includes  county  contributions,  such  as 
the  education  rate.    A  ratepayer  is  entitled  to  be 
told  what  part  is  to  be  for  poor  rate,  and  what 
part  for  other  purposes,  and  he  can  allocate  his 
payment  to  any  part  he  chooses,  either  to  the  rate 
for  the  relief  of  the  poor  or  to  the  county  con- 
tributions, and  although  the  overseers  may  not  be 
bound  to  take  part  of  the  rate  in  this  case  they 
have  done  so.    In  sect.  9,  sub- sect.  2  (d)  and  (c)  of 
the  Act  of  1882,  as  to  the  burgess  qualification, 
there  is  a    clear  distinction  between  "borough 
rates  "  and  "  poor  rates/'  and  it  is  submitted  that 
there  is  the  same  distinction  between  poor  rates 
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argument  on  the  particular  objection  that  was 
now  raised  by  the  people  who  were  called,  for  the 
purposes  of  this  case,  "  Passive  Resisters."  It  is 
obvious  when  we  refer  to  the  sections  that  for  a 
number  of  years,  I  think  ever  since  the  year  1867, 
a  number  of  purposes  had  been  included  in 
respect  of  which  the  poor  rate  was  levied  which 
could  not  properly  be  called  poor  rate  purposes. 
That  had  been  the  accepted  state  of  things  for  a 
long  time,  and  I  think  that  the  Municipal  Cor- 
porations Act  1882  recognised,  and  it  is  perfectly 
plain  that  the  Legislature  were  conscious  of  the 
fact,  that  the  poor  rate  included  expenses  for 
charges  other  than  the  poor  rate  properly  so 
called.  Exactly  the  same  question  as  is  raised  in 
these  cases  might  have  been  raised  by  any  person 
who  desired  to  say  that  he  had  paid  enough  to 
cover  so  much  of  the  poor  rate  as  was  referable 
to  the  objects  of  that  rate  as  existing  in  1867, 
and  who  declined  to  pay  for  something  which 
he  considered  did  not  come  within  the  poor  rate. 
I  do  not  think  that  a  person  can  refuse  to  pay 
that  part  of  the  rate.  With  regard  to  the 
borough  rate,  I  do  not  think  it  necessary  to  add 
anything  more  than  what  the  learned  revising 
barrister  has  said  in  his  judgment.  He  there 
says  that  he  decided  that  the  education  rate  was 
a  borough  rate  payable  out  of  the  borough  fund 
for  the  purposes  of  the  Registration  Acts.  The 
point  raised  by  the  appellant  that  the  education 
rate  was  not  a  borough  rate  really  aeems 
unarguable  when  we  look  at  the  words  in  sect.  18 
of  the  Education  Act  1902,  that  the  expenses 
under  the  Act  in  the  case  of  the  oouncil  of  a 
borough  shall  be  paid  "out  of  the  borough  fund 
or  rate."  It  seems  to  me  that  those  words  can 
admit  of  no  other  interpretation  than  that  put 
upon  them  by  the  revising  barrister,  and  I  think 
that  contention  is  sufficiently  answered  by  what 
he  has  said.  Among  the  expenses  included  in 
this  poor  rate  is  a  burial  rate,  and,  as  the  revising 
barrister  has  thought,  the  main  question  is,  Can 


and  county  contributions,  and  the  same  distinc- 
tion appears  in  other  Acts  between  local  rates 
and  poor  rates.  In  these  franchise  Acts  "poor 
rate  means  the  poor  rate  made  under  the  Act 
of  Elizabeth,  and  does  not  include  rates  which  may 
be  charged  upon  or  made  payable  out  of  the  poor 
rate;  and  the  only  disqualifying  rate  for  the 
Parliamentary  franchise,  which  is  not  affected  by 
anything  in  the  Local  Government  Act  1888 
(8.92,  sub-s.  1)  is  the  poor  rate  properly  so  called. 
For  the  local  government  franchise  the  disquali- 
cation  is  if  the  ratepayer  has  not  paid  either  the 
county  rate  or  the  poor  rate  (sect.  2  (4)  of  the 
Local  Government  Act  1888,  and  sect.  2  of  the 
County  Electors  Act  1888,  which  makes  applicable 
to  a  county  elector  the  burgess  qualification  in 
sect  9  of  the  Muuicip&l  Corporations  Act  1882). 
With  regard  to  the  second  point  as  to  the  nonpay- 
ment of  the  rate  by  the  compounding  owner,  the 
tenant  may  be  disqualified  by  the  owner  who  has 
compounded  for  the  rates  not  paying  the  rates. 
Sect.  10  of  the  Poor  Rate  Assessment  and  Collec- 
tion Act  1869  applies  sect.  28  of  the  Representa- 
tion of  the  People  Act  1867,  with  respect  to  notice 
to  be  given  of  rates  in  arrear,  and  provides  for 
notice  of  the  nonpayment  of  the  rate  oeing  given 
to  the  tenant.  That  notice  must  be  given  before 
the  tenant  is  disqualified.  Here  there  was  no 
evidence  that  such  notice  was  given  to  the  appel- 
lant which  is  sufficient  for  the  appellant  as  the 
onus  is  on  the  other  side. 

The  respondent  did  not  appear. 

Lord  Altebstone,  C.J. — Upon  the  substantial 
point  argued  before  us  in  these  two  cases  none  of 
us  have  any  doubt.  It  has  been  contended 
that  although  in  the  demand  note  a  demand  for 
poor  rate  had  been  properly  made  upon  the 
persons  who  were  liable  to  pay  that  rate,  yet, 
inasmuch  as  that  rate  so  demanded  was  made  not 
only  for  the  poor  rate  properly  so  called,  but  for 
other  purposes  that  could  not  properly  be  called 
poor  rate,  the  ratepayer  was  at  liberty  to  pay 
only  so  much  of  the  rate  as  was  for  the  relief  of 
the  poor,  and  it  was  contended  that  that  was  a 
sufficient  ground  for  justifying  a  ratepayer  in 
saving  that  he  declined  to  pay  a  portion  oi  the 
rate  because  that  portion  was  not  poor  rate  pro- 
perly so  called,  and  that,  in  doing  so,  he  did  not 
become  thereby  disqualified  for  being  on  the  lists 
of  Parliamentary,  county,  or  parochial  electors. 
For  the  purpose  of  dealing  with  that  contention 
it  is  not  necessary  to  go  through  all  the  statutes 
which  have  been  referred  to  during  the  argument. 
It  is  necessary  to  refer  to  two  only  of  those 
statutes — namely,  sect.  3,  sub-sects.  3  and  4,  of 
the  Representation  of  the  People  Act  1867,  and 
sect  9,  sub-sect.  2  (d)  and  (e),  of  the  Municipal 
Corporations  Act  1882.  Those  are  the  statutes 
applicable  for  the  purposes  of  the  Parliamentary 
and  burgess  franchise,  and  those  are  the  statutes 
to  which  we  have  to  refer  whether  we  take 
the  question  as  relating  to  the  Parliamentary 
franchise  or  to  the  burgess  franchise.  The 
question  which  arises  upon  those  sections, 
apart  from  any  subsequent  legislation,  is  whether 
a  person  who  objects  to  part  of  the  pur- 
poses for  which  the  rate  was  to  be  applied  could 
refuse  to  pay  that  part  of  the  rate  to  which  he 
objected  and  jet  claim  to  have  his  name  inserted 
on  the  list  of  voters.  1  desire  to  point  out  that 
this  case  does  not  depend  for  the  purposes  of 


a  man  decline  to  pay  more  than  he  thinks 
is  due  in  respect  of  the  poor  rate  properly  so 
called,  and  then  claim  a  vote  on  the  ground  that 
any  payment  beyond  that  will  be  applied  to  some 
other  purpose  P  In  my  opinion  he  cannot  do  so, 
and  I  think  he  would  be  met  with  the  argument 
that  such  a  proceeding  would  be  most  embarrass- 
ing to  the  local  authorities.  I  only  desire  to  say 
that  this  conclusion  is  in  accordance  with  common 
sense.  I  further  wish  to  say  that  our  decision  in 
these  cases  does  not  turn  on  the  particular 
ground  of  objection  which  the  appellants  have 
raised,  but  applies  equally  to  an  objection  taken 
to  any  other  part  of  the  poor  rate.  The  question 
is,  Has  the  ratepayer  paid  the  poor  rate  P  In  my 
opinion  the  appellants  have  not  paid  the  poor 
rate,  and  I  therefore  think  the  revising  barrister 
was  right,  and  that  these  appeals  should  be  dis- 
missed. With  regard  to  the  important  point 
raised  by  Mr.  Montgomery  in  the  second  case, 
as  to  the  position  of  the  tenant  if  the  landlord 
who  had  compounded  for  the  rates  had  not  paid 
the  rates,  no  point  of  the  kind  is  raised  in  the 
case,  and  therefore  we  do  not  deal  with  it.  We 
cannot  assume  in  favour  of  the  appellant  that  a 
notice  had  not  been  served  upon  the  appellant  by 
the  overseers  stating  that  the  landlord  had  not 
paid  the  rate,  nor  ought  we  to  assume  that  the 
point  was  raised  before  the  revising  barrister.  I 
consider  that  these  two  oases  were  intended  to 
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raise  the  main  question  whether  a  person  who  has 
not  paid  the  education  rate  can  claim  to  vote  at  a 
Parliamentary  or  local  government  election,  and 
in  my  opinion  he  cannot  so  claim. 

Kennedy,  J. — I  am  of  the  same  opinion,  and  I 
propose  to  add  very  little.  It  is,  in  my  opinion, 
impossible  to  say  that  the  poor  rate,  which  is 
levied  as  one  rate,  is  not  in  fact  one  rate  merely 
because  the  total  rate  is  to  be  need  for  separate 
purposes.  I  have  great  doubt  as  to  whether  a 
ratepayer  could  appropriate  a  part  payment  of 
the  whole  rate  to  any  particular  part  of  that  rate, 
or  whether  the  officer  could  properly  accept  such 
part  payment ;  and  I  do  not  see  how  the  officer 
could  give  a  receipt  for  such  a  part  payment 
appropriated  to  some  particular  portion  of  the 
rate.  In  my  opinion  the  poor  rate  is  one  indi- 
visible claim,  and  it  is  impossible  to  say  that  that 
claim  has  been  paid  in  these  cases. 

Ridley,  J. — I  agree,  and  have  nothing  to  add. 

Appeals  dismissed.    Leave  to  appeal. 

Solicitors  (in  the  first  case)  for  the  appellant, 
Jaques  and  Co.,  for  Richardson  and  Parker, 
Scarborough ;  for  the  respondent,  D.  A.  Nieholl, 
Scarborough. 

Solicitors  (in  the  second  case)  for  the  appel- 
lant, Lloyd-George,  Roberts,  and  Co. 


Friday,  Nov.  4,  1904. 

(Before  Lord  Alverstone,  C.J.,  Kennedy 
and  Ridley,  JJ.) 

Stone  (app.)  v.  Tylee  (resp).  (a) 

Weights  and  measures — Weighing  paper  with 
article — Scales  correct — Weights  and  Measures 
Act  1878  (41  &  42  Vict.  c.  49),  s.  26. 

No  offence  is  committed  within  sect  26  of  the 
Weights  and  Measures  Act  1878,  where  a 
customer,  having  asked  for  lib.  of  sugar,  is  sold 
sugar  in  a  bag  which  together  with  the  bag 
weighs  lib.,  but  without  the  bag  is  less  than  lib., 
such  sugar  and  bag  having  been  previously 
weighed,  where  the  vendor  has  no  intention  to 
defraud  the  customer  and  the  scales  are  just  and 
accurate. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  sect.  26  of 
the  Weights  and  Measures  Act  1878,  charging 
that  the  appellant  on  the  25th  Jan.  1904,  at 
Cbiswick,  did  unlawfully  and  wilfully  commit  a 
fraud  in  the  use  of  a  certain  weighing  instrument, 
contrary  to  the  statute. 

The  respondent,  an  inspector  under  the  Act, 
went  on  the  25th  Jan.  to  the  appellant's  shop, 
where  he  carried  on  the  business  of  a  grocer,  and 
purchased,  amongst  other  things,  lib.  of  loaf 
sugar. 

The  respondent  asked  for  lib.  of  loaf  sugar,  and 
paid  2Jd.,  the  price  of  it. 

The  sugar  was  handed  wrapped  in  a  paper  bag 
or  wrapper. 

The  gross  weight  of  the  package — that  is  to  say, 
the  weight  of  the  sugar  and  the  paper  bag  or 
wrapper — was  exactly  lib.,  and  the  sugar  without 
the  paper  bag  or  wrapper  weighed  £oz.  less 
than  lib. 

This  package  of  sugar  had  been  previously 
weighed  by  the  appellant  or  his  servants  in  the 

(a)  Reported  by  W.  db  B.  Herbiet,  Esq.,  BarriBter-at-Lsw. 


paper  in  which  it  had  been  delivered  to  the 
purchaser  in  the  scales,  and  the  package  was 
one  of  a  number  of  similar  lib.  packages  of  sugar 
in  the  shop  that  had  been  previously  weighed  in 
the  same  scales,  and  none  of  these  packages 
weighed  as  much  as  lib.  without  including  the 
paper  in  which  they  were  wrapped. 

The  scales  in  which  the  sugar  had  been  weighed 
with  the  wrapper  were  perfectly  just  and  accurate, 
and  gave  the  weight  of  the  package  correctly. 

The  respondent,  when  he  asked  for  lib.  of 
sugar,  expected  to  get  lib.  weight  of  sugar  with- 
out including  the  weight  of  the  paper  in  which  it 
was  wrapped. 

The  appellant  knew  and  the  respondent  did  not 
know  that  in  fact  the  appellant  was  giving  the 
respondent  less  than  lib.  weight  of  sugar,  and,  as 
the  sugar  was  not  weighed  in  the  presence  of  the 
respondent,  the  respondent  had  no  means  of 
knowing  that  he  was  being  given  less  than  lib. 
weight  of  sugar. 

The  paper  bag  contained  35  percent,  of  mineral 
matter  and  was  unnecessarily  heavy  for  the 
purpose  of  wrapping  sugar.  The  pecuniary  value 
of  Joz.  of  sugar  was  shown  to  be  greater  than  the 
value  of  the  paper  bag. 

Evidence  was  tendered  on  behalf  of  the  appel- 
lant that  it  was  the  custom  or  U3age  in  the  trade 
to  weigh  sugar  in  the  paper  wrapper  in  which  it 
was  delivered  to  the  purchaser,  ana  the  appellant 
himself  gave  evidence  to  the  same  effect. 

It  was  contended  on  behalf  of  the  appellant 
that  the  evidence  established  a  custom  or  usage 
of  England  in  the  trade  of  grocers  to  weigh  sng»r 
in  the  paper  in  which  it  was  delivered  to  the 
purchaser,  and  that,  even  if  there  were  no  such 
custom,  no  offence  had  been  committed.  That 
weighing  the  sugar  with  the  paper  wrapper,  the 
weight  of  the  package  being  correct,  did  not  con- 
stitute an  offence  under  sect.  26  of  the  Act,  and 
that  that  section  was  not  applicable  to  the  facts 
of  the  case.  That  there  was  no  evidence  of  any 
fraud  in  the  using  of  the  scales  in  which  the  sugar 
with  the  paper  wrapper  was  weighed,  and,  again, 
even  if  there  was  no  such  custom,  no  offence  had 
been  committed  in  the  absence  of  fraudulently 
heavy  paper. 

No  evidence  was  given  on  behalf  of  the  respon- 
dent to  disprove  the  custom  or  usage  referred  to 
in  the  trade,  and  the  respondent  admitted  that 
he  knew  that  with  a  great  many  grocers  it  was 
the  custom  to  weigh  the  BUgar  in  the  paper  bag 
or  wrapper  in  which  it  was  Bold  and  delivered. 

It  was  contended  on  behalf  of  the  respondent 
that  there  could  be  no  valid  custom  or  usage  of 
trade  to  weigh  the  sugar  with  the  paper,  and  that 
even  if  such  a  custom  or  usage  of  trade  existed 
it  was  not  material.  The  weighing  sugar  in  the 
paper  in  which  it  was  delivered  was  in  itself  an 
offence  under  sect.  26  of  the  Weights  and 
Measures  Act  1878. 

It  was  admitted,  and  the  justices  found  as  a 
fact,  that  the  appellant  made  no  attempt  to  con- 
ceal, and  had  no  intention  of  concealing,  the  fact 
that  the  paper  had  been  weighed  with  the  sugar, 
and  in  so  weighing  it  he  had  no  intention  to 
defraud  the  purchaser. 

The  justices  held  that  weighing  the  sugar  in 
the  paper  in  which  it  was  sold  and  delivered, 
although  the  weight  of  the  package — that  is  to 
say,  the  weight  of  the  sugar  with  the  paper — was 
correct,  and  although  it  was  done  in  the  mistaken 


MAGISTRATES'   OASES. 


77 


K.B.  Div.] 


Stone  (app.)  v.  Tyler  (reap.). 


[K.B.  Div. 


belief  that  there  was  in  England  such  a  custom 
in  the  trade,  was  in  itself  sufficient  to  constitute 
a  fraud  wilfully  committed  in  the  using  of  the 
scales  within  the  meaning  of  sect.  26,  and  they 
convicted  the  appellant. 

By  sect.  26  of  the  Weights  and  Measures  Act 
1878: 

Where  any  fraud  is  wilfully  committed  in  the  using 
of  any  weight,  measure,  scale,  balance,  Bteelyard,  or 
weighing  machine,  the  person  committing  such  fraud,  and 
every  person  party  to  the  fraud,  shall  be  liable  to  a  fine 
not  ezoeeding  fire  pounds,  or  in  the  oase  of  a  second 
offence  ten  pounds,  and  the  weight,  measure,  scale, 
balanoe,  or  steelyard  shall  be  liable  to  be  forfeited. 

Asquitk,  K.C.,  Avory,  K.O.,  and  Bonsey  for  the 
appellant.  —  The  information  here  was  under 
sect  26  of  the  Weights  and  Measures  Act  1878, 
and  the  questions  arise  whether  the  section 
applies  at  all  and  whether  on  the  facts  there 
was  sufficient  to  justify  the  justices  in  saying 
that  a  fraud  had  been  wilfully  committed  in 
the  using  of  the  scales.  With  regard  to  the  first 
point,  iu  order  for  the  section  to  apply,  there 
must  be  a  fraud  committed  in  the  manipulation 
of  the  machine  itself,  and  it  is  found  as  a  fact 
that  the  appellant  here  had  no  intention  to 
defraud  the  purchaser.  That  being  so,  on  the 
admitted  facts  there  was  no  fraud  wilfully  com- 
mitted. The  machine  was  accurate,  and  it  was 
not  fraudulently  used  or  manipulated  so  that  the 
machine  did  not  accurately  state  the  weight  of 
what  was  put  into  it. 

Eustace  Hills  for  the  respondent. — The  facts 
disclosed  in  the  case  show  that  in  the  using  of  a 
weighing  machine  a  fraud  had  been  wilfully  com- 
mitted, for  the  appellant  knew  when  he  was 
weighing  out  these  packages  that  they  did  not 
contain  a  pound  of  sugar.  A  fraud  was  com- 
mitted, it  was  wilfully  committed,  and  committed 
in  the  using  of  a  weighing  machine,  and  that  is 
sufficient  to  constitute  an  offence  within  sect.  26. 
The  mere  fact  that  the  justices  have  found  that 
there  was  no  intention  to  defraud  the  purchaser 
makes  no  difference,  for  it  is  clear  from  Derry  v. 
Peek  (61  L.  T.  Rep.  265 ;  14  App.  Oas.  337),  in  the 
judgment  of  Lord  Herschell,  that  fraud  is  com- 
mitted when  a  false  representation  has  been  made 
knowingly,  or  without  belief  in  its  truth,  or  reck- 
lessly and  carelessly  whether  it  is  true  or  false. 
In  King  v.  Spencer  (91  L.  T.  Rep.  470 ;  2  L.  G.  R. 
979)  it  was  held  that  weighing  paper  with  the 
article  may  amount  to  wilful  fraud,  and  in  both 
Lane  v.  Kendall  (81  L.  T.  Rep.  445;  (1899)  2 
Q.  B.  673)  and  in  London  County  Council  v.  Payne 
(21  Cox  Mag.  Cas.  350 ;  89  L.  T.  Rep.  632 ;  (1904) 
1  K.  B.  194),  where  it  is  true  that  the  informa- 
tions were  under  sect.  25  of  the  Weights  and 
Measures  Act  1878,  it  was  argued,  and  no 
suggestion  of  the  inaccuracy  of  such  argument 
was  made  by  the  court,  that  weighing  paper  with 
the  article,  provided  fraud  existed,  would  be  an 
offence  under  sect.  26  of  the  Act  of  1878. 

Lord  Alvebstone,  O.J. — This  case  has  been 
very  well  argued  on  both  sides,  particularly  by 
Mr.  Eastace  Hills,  and  I  confess  I  have  tried 
throughout  to  see  any  ground  upon  which  we 
could  support  the  conviction,  because  I  am 
satisfied  that  this  practice  of  selling  articles  and 
paper  does  to  the  ordinary  poor  purchaser  very 
often  inflict  a  considerable  amount  of  injustice. 
I  quite  agree  with  Mr.  Hills  that  there  may  be 


difficulties  in    protecting  those   purchasers    by 
means  of  purchases  which  are  made  by  inspector*, 
but  at  the  same  time  that  is  a  matter  with  which 
the  Legislature  must  deal.     We  are  not  justified 
in  straining  an  Act  of  Parliament  which  seems 
to  me  to  have  a  clear  purpose  for  curing  an 
evil  in  another  way.     As  1  have  pointed  out,  it 
has  to  a  certain  extent  been  dealt  with,  and  it 
is  by  no  means  clear  to  my  mind  that  a  person 
who  sells  paper  and   sugar  when  he  is  asked 
for  sugar  and   does  not  inform   the  purchaser, 
may  not  bring  himself  within  the  criminal  law 
quite  apart  from  civil   liability.     But  we  have 
to  concern    ourselves  with   whether    this    con- 
viction can    be    upheld   under    sect.   26   of  the 
Weights  and  Measures  Act  1878.     It  seems  to 
me  clear,  looking  to  the  facts  that  occur  within 
the  Weights  and  Measures  Act,  that  it  follows 
on  the  section  which  deals  with  scales  which  are 
unjust  in  themselves,  the  possession  of   those 
scales  being  unlawful,  and  it  refers  to  fraud  wil- 
fully committed  in  using  a  weight,  measure,  scale, 
or  balance.    It  points  to  tricks  in  the  course  of 
weighing,  and  I   think  it  is  not  unfair  to  test 
Mr.  Hills'  argument   by  pointing  out  that  the 
fraud  is  not,  I  might  also  say,  any  step  in  the 
fraud  really  taken  by  weighing  in  a  particular 
manner,  because  non  constat  the  paper  and  the 
sugar  will  not  be  sold  by  somebody  who  says  they 
are  paper  and  sugar,  or  announces  that  it  is  paper 
and  sugar  instead  of  sugar  only.    The  real  fraud 
here,  as  my  brother  Kennedy  has  pointed  out,  is 
handing  over  the  counter  that  which  is  represented 
in  weight  by  sugar  and  paper  in  response  to  an 
application  for  sugar.  If  that  is  an  evil  of  sufficient 
magnitude  to  be  dealt  with  by  the  Legislature, 
it  ought  to  be  dealt  with.    1  come  to  the  con- 
clusion that  for  the  purpose  of  an  offence  under 
the  section  there  must  be  some  fraud  in  connec- 
tion with  the  using  of  the  scale,  and,  in  my 
opinion,  the  scale  being  for  the  purpose  of  weigh- 
ing accurate,  it  does  not    make  it  an  offence 
under  that  section  afterwards  to  take  a  weighed 
product  and  use  it  in  a  way  which  is  either  dis- 
honourable or  dishonest,  or  in  a  way  in  which  it 
ought  not  to  be  used.    1  desire  only  for  myself  to 
say  I  am  not  altogether  very  much  pressed  by 
the  statement  made  that  the  appellant  had  no 
intention  of   concealing  the  fact  that  the  sugar 
was  weighed  with  the  paper,  and  in  so  weighing 
it  he  had  no  intention  to  defraud  the  purchaser. 
If  that  means  that  in  so  weighing  it  he  had  no 
intention  that  these  packages  should  be  sold  of  this 
particular  description  or  in  answer  to  the  par- 
ticular invitation,  then  I  think  it  is  material,  be- 
cause it  negatives  the  idea  that  there  is  any  fraud 
subsisting,  but,  if  1  had  come  to  the  conclusion 
that  it  was  within  the  section,  1  should  not  be 
pressed  by  the  finding  that  the  appellant  had 
not  intended  to  defraud  the  particular  purchaser. 
On  the  whole,  1  think,  however  desirable  it  may 
be   to    safeguard    these    kind   of    transactions, 
it  cannot  be  done  by  taking  proceedings  under 
the  26th  section  unless  there  is  evidence  of  an 
improper  use  of  the  scales  in  the  act  of  weigh- 
ing.   I  think,  therefore,  this    appeal  must    be 
allowed.. 

Kennedy,  J. — 1  have  come  to  the  same  con- 
clusion. When  you  look  at  the  facts  of  this  case 
it  does  not  seem  to  me  that  any  other  conclusion 
is  possible.  The  offence  according  to  the  sec- 
tion is  "  where  any  fraud  is  wilfully  committed 
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in    tbe    using    of    any   weight,   measure,   scale,  ' 
balance,  steelyard,  or  weighiDg  machine."     The 
appellant  here,  or  his   shopman,  put  upon  the 
machine  a  certain  quantity  of  sugar  and  paper 
which  together  did  weigh  a  pound,  and  that  was 
indicated  by  the  machine  on  the  other  side.    No 
fraud  waa  committed  by  him  in  the  using  of  the 
machine,  and  he  has  not  with  this  machine  com- 
mitted any  fraud  upon  anybody  else ;  what  he  has 
done  is  to  represent  to  a  buyer  in  his  shop  that  to 
be  a  pound  of  sugar,  but  nothing  else — the  sugar 
plus  the  weight  of  the  bag  in  which  it  is  carried. 
That  being  so,  it  is  not  necessary  to  consider  any- 
thing else.  Reference  has  been  made  to  other  cases 
which  I  do  not  think  really  help  our  decision  in 
this  case.    There  was  no  fault  to  be  found  with 
the  machine   which  was  used  so  as  to  bring  it 
under  sect.  25,  but,  the  prosecution  here  being 
under  sect.  26,  the  question  is,  Was  there  any  fraud 
committed  in  the  using  of   the  machine  ?     No 
machine  was  used  before  the  purchaser  at  all.    A 
fraud,  in  my  opinion,  in  one  sense  is  committed 
in  spite  of  the  finding  in  the  case.     I  have  no 
doubt  this  section,  because  it  says  so,  requires 
fraud  to  be  wilfully  committed.     I  suppose  this 
grocer  justifies  himself  in  doing  it  by  the  fact,  as 
appears  by  another  paragraph,  that  a  great  many 
other  persons  do  the  same  thing.  To  my  mind  that 
does  not  make  the  thing  any  better ;  but  still  it 
does  not  mean  that  he  was  knowingly  doing  or 
tLat  he  expressly  counselled  it,  although  I  think, 
myself,  very  often  a  person  may  more  effectually 
do  so  by  saying  nothing  about  it  at  all,  and  when 
asked  for  a  pound  of  tea,  gives  something  which 
is  not  a  pound  of  tea.  but  a  pound  of  tea  and 
paper.    That  seems  to  me  very   little  different 
from  concealment.     I  should  not  have  much  diffi- 
culty under  that  section  in  dealing  with  the  case 
if    the   thing    which    was    done    by   which    the 
party  buying  was  injured  had  been  done  in  the 
using  of  the  weight,  measure,  scale,  balance,  steel- 
yard, or  other  weighing  machine.     It  seems  to 
me  that  the  whole  of  this  case,  as  Mr.  Asquith 
has  pointed  out,   fails  entirely  upon  that  point. 
The  wrong  or  mischief,  to  use  a  milder  word,  that 
was  done  by  giving  to  the  buyer  something  else 
that  was    noc  sugar  is  not  because   the  thing 
was  untruly  weighed,  because  it  had  been  truly 
weighed,  but  it  v>as  in  the  giving  or  handing  it 
over  to  the  purchaser  without  letting  the  man 
know  what  it  really  was  that  was  handed  over. 
Ridley,  J. — I  agree,  and  I  have  nothing  to 

Appeal  allowed. 

Solicitors :    Neve,    Beck,    and    Kirby ;    Sir  B. 
Nicholson, 


Friday,  Nov.  4,  1904. 

(Before  Lord  Alverstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Hull  (app.)  v.  Hobsnell  (resp.).  (a) 
Food  and  drugs — Preserved  peas — Sulphate   of 
copper  —  Injurious   to   health  —  Certificate   of 
analyst  —  Sale  of  Food  and  Drugs  Act   1875 
(38  &  39  Vict.  c.  63),  s.  3. 

Under  sect*  3  of  the  Sale  of  Food  and  Drugs  Act 
1875  the  article  of  food  must  be  rendered  inju- 
rious to  health  by  being  mixed  with  »ome 
ingredient.   It  is  not  sufficient  that  the  ingredient 

(a>  Reported  by  W.  dk  B.  Herbert,  Esq.,  Barrister-at-Law. 


with  which  the  food  is  mixed  is  injurious  to 
health. 
The  certificate  of  the  analyst  in  the  ease  of  an 
alleged  offence  under  this  section  is  not  insufficient, 
if  it  complies  with  the  form  in  the  schedule  to 
the  Act  of  1875,  merely  because  it  does  not  state 
that  the  ingredient  so  mixed  "rendered  the  article 
injurious  to  health.19 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  the  Food 
and  Drugs  Act  1875,  charging  that  the  appellant 
did,  on  the  19th  Feb.  1904,  unlawfully  and  wil- 
fully sell  to  the  respondent  a  certain  article  of 
food — to  wit,  bottled  peas — which  to  the  know- 
ledge of  the  appellant  was  mixed  with  a  certain 
ingredient  called  sulphate  of  copper,  which  in- 
gredient was  injurious  to  health,  contrary  to  the 
Sale  of  Food  and  Drugs  Acts  18751899. 

The  respondent,  an  inspector  under  the  Sale  of 
Food  and  Drugs  Acts,  purchased  of  the  appellant, 
a  greed  grocer  carrying  on  business  at  Bexhill,  a 
bottle  of  preserved  peas  for  the  purpose  of 
analysis. 

The  respondent  divided  the  peas  so  purchased 
into  three  partfl,  and  sent  one  part  to  tbe  public 
analyst,  who  gave  his  certificate  as  follows  : 

I,  the  undersigned  public  analyst  for  the  adminis- 
trative county  of  East  Sussex,  do  hereby  certify  that  I 
reoeived  from  yourself  on  the  20th  Feb.  (per  registered 
parcel  post)  a  sample  of  bottled  peas  No.  14  for  analysis 
(which  then  weighed  about  4£oz.),  and  have  analysed 
the  same,  and  declare  the  result  of  my  analysis  to  be 
sb  follows : — 1  am  of  opinion  that  the  said  sample  is 
Adulterated  with  sulphate  of  oopper  to  the  extent  of  at 
least  1*87  grains  per  lb.  Observations. — The  opper 
salt  has  doubtless  been  added  to  improve  the  colour  of 
the  peas. 

The  respondent  proved  that  the  bottle  con- 
taining the  peas  bore  the  following  label: 
"  English  Garden  Peas.  .  .  .  Colour  preserved 
with  a  small  portion  of  Sulphate  of  Copper. 
Finest  English  Marrowfat  Peas.  Preserved  in 
Kent. — Petty,  Wood,  and  Co ,  London." 

The  public  analyst  was  called  for  the  prose- 
cution, and  he  proved  —  (a)  That  sulphate  of 
copper  was  a  poisonous  substance  and  injurious 
to  health  ;  (6)  that  sulphate  of  copper  was 
used  to  preserve  the  colour  of  the  peas ;  (e)  that 
he  bad  never  known  anyone  personally  or  heard 
of  anyone  injured  by  eating  peas  containing 
copper,  but  that  he,  the  public  analyst,  suffered 
from  colic  if  he  ate  coppered  peas ;  (d)  that  out 
of  eight  samples  examined  by  him  during  th? 
previous  quarter  seven  contained  copper. 

On  behalf  of  the  appellant  it  was  contended 
that  the  information  did  not  disclose  any  offence 
under  the  Sale  of  Food  and  Drugs  Act  1875 
because  it  did  not  allege  that  the  admixture  of  the 
ingredient  called  sulphate  of  oopper  rendered  the 
article  of  food — namely,  the  peas — injurious  to 
health,  but  merely  that  the  ingredient  itself  was 
injurious  to  health,  and  that,  therefore,  the  infor- 
mation was  bad  in  law,  and  the  appellant  could 
not  be  convicted  upon  it.  It  was  also  contended 
on  behalf  of  the  appellant  that  the  certificate  of 
the  public  analyst  did  not  disclose  any  offence, 
and  was  insufficient  and  did  not  comply  with 
the  requirements  of  the  Sale  of  Food  and  Drugs 
Act  1875. 

On  behalf  of  the  respondent  it  was  contended 
that  the  information  did  disclose  an  offence  under 
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the  Act;  that  it  is  sufficient  to  constitute  an 
offence  under  the  latter  part  of  sect.  3  of  the  Sale 
of  Food  and  Drugs  Act  1875  if  the  ingredient 
itself  which  is  mixed  with  the  article  of  food  is 
injurious  to  health,  and  it  is  not  necessary  to  show 
that  the  ingredient  renders  the  article  of  food 
injurious  to  health. 

It  was  also  contended  that  the  analyst's  certifi- 
cate was  sufficient,  being  in  the  form  provided  by 
the  schedule  to  the  Sale  of  Food  and  Drugs  Act 
1875,  and  that  the  certificate  need  not  disclose  any 
offence.  It  was  contended  also  that  the  insuffi- 
ciency (if  any)  was  remedied  by  the  public  analyst 
being  called  as  a  witness  to  give  evidence  of  the 
facte. 

The  justices  were  of  opinion  that  sulphate  of 
copper,  which  was  an  ingredient  in  the  peas,  was 
injurious  to  health,  and  they  therefore  convicted 
the  appellant,  being  of  opinion  that  the  ingredient 
necessarily  rendered  the  whole  article  sold  inju- 
rious to  health. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Whether  the  information  disclosed  an 
offence  under  the  bale  of  Food  and  Drugs  Act 
1875  and  was  valid  in  law.  (2)  Whether  the  public 
analyst's  certificate  was  sufficient  and  valid  in 
law. 

The  summons  was  as  follows : 

In  the  county  of  Sussex. — Petty  sessional  division  of 
Hastings. — To  James  Hull,  of  Devonshire-road,  in  the 
parish  of  Bexhill,  in  the  county  of  Sussex,  fruiterer. — 
Information  on  oath  has  been  laid  before  me  this  day, 
by  Arthur  Horsnell,  of  67,  Vale-road,  in  the  parish  of 
St.  Matthew,  Hastings,  in  the  said  county,  inspector  of 
weights  and  measures,  for  that  you,  on  the  19th  Feb. 
1904,  at  the  parish  of  Bexhill,  in  the  borough  of  Bexhill, 
in  the  division  and  county  aforesaid,  unlawfully  and 
wilfully  did  sell  to  him,  the  said  Arthur  Horsnell,  a 
certain  artiole  of  food — to  wit,  bottled  peas — which  to 
the  knowledge  of  yon,  the  said  James  Hull,  was  mixed 
with  a  certain  ingredient  called  sulphate  of  oopper, 
whioh  said  ingredient  is  injurious  to  health,  oontrary 
to  the  Sale  of  Food  and  Drugs  Acts  1875  to  1899,  the 
statute  in  such  case  made  and  provided.  You  are  there- 
fore hereby  summoned  to  appear  before  the  court  of 
summary  jurisdiction  sitting  at  the  sessions  court, 
BaxhiU,  on  Saturday,  the  16th  April  1904,  at  the  hour 
of  half-past  eleven  in  the  forenoon,  to  answer  the  said 
information.— Dated  the  16th  March  1904.— (Signed) 
H.  L.  M.  Dmm,  justice  of  the  peace  for  the  county 
aforesaid. 

Avory,  K.C.  and  Bonsey  for  the  appellant. — 
The  summons  in  this  case  was  for  unlawfully  and 
wilfully  selling  a  certain  article  of  food  which  to 
the  knowledge  of  the  appellant  was  mixed  with  a 
certain  ingredient,  "  which  said  ingredient "  was 
injurious  to  health.  But  no  offence  is  committed 
under  sect.  3  of  the  Sale  of  Food  and  Drugs  Act 
unless  the  food  with  which  the  ingredient  is 
mixed  becomes  injurious  to  health.  The  justices 
here  have  not  found  that  the  article  of  food  was 
injurious  to  health,  but  they  find  that  because  an 
ingredient  which  by  itself  would  be  injurious  to 
health  is  mixed  with  an  article  of  food,  such  article 
of  food  must  of  necessity  be  rendered  injurious  to 
health.  That  cannot  be  so,  and  whether  or  not 
an  offence  has  been  committed  under  sect.  3  must 
depend  upon  whether  the  article  of  food  itself  is 
in  fact  rendered  injurious  to  health.  Further, 
the  certificate  in  this  case  is  bad  as  it  does  not  on 
its  face  show  that  any  offence  was  committed 
under  sect.  3.  The  certificate  must  be  good 
enough  to  support  a  conviction  by  itself,  and  by 


sect.  20  of  the  Sale  of  Food  and  Drugs  Act  1875 
it  is  expressly  enacted  that  from  the  certificate 
it  must  appear  that  an  offence  against  some  one 
of  the  provisions  of  the  Act  has  been  committed. 
On  the  face  of  the  certificate  there  must  be 
sufficient  to  show  that  the  offence  with  which 
the  person  is  charged  has  been  committed. 
In  Ooulder  v.  Booke  (84  L.  T.  Rep.  719;  (1901) 
2  K.  B.  290)  Lord  Alverstone,  G.J.  said  at  p.  295  : 
"  It  is  very  important  that  the  practice  should  be 
uniform,  and  we  think  it  is  clear,  after  the  series 
of  decisions  to  which  we  have  been  referred,  that 
the  certificate  of  the  analyst  must  be  a  document 
in  proper  form,  and  that  that  certificate  ought  to 
contain  in  it  sufficient  materials  to  enable  the 
magistrates  to  form  a  judgment  on  those  materials 
whether  the  offence  charged  had  been  committed." 
|  Kennedy,  J.  referred  to  Beg.  v.  Smith  (74  L.  T. 
Rep.  348 ;  18  Cox  0.  0.  307  ;  (1896)  1  Q.  B.  596).] 

Boxall,  K.C.  and  P.  G.  Henrique*  were  not 
called  upon ,  to  argue  as  to  the  validity  of  the 
certificate.  The  justices  by  their  finding  clearly 
show  that  they  have  convicted  the  appellant  of 
selling  an  article  of  food  rendered  injurious  to 
health  by  the  addition  of  an  injurious  ingredient. 
No  objection  has  been  taken  to  the  conviction. 
No  objection  can  be  taken  to  the  information  for 
any  variance  between  it  and  the  evidence  adduced ; 
that  appears  from  sect.  1  of  the  Summary  Juris- 
diction Act  1848,  and,  had  the  appellant  suffered 
any  injustice,  he  could  have  asked  for  an  adjourn- 
ment.   The  conviction  here  was  right. 

Lord  Alverstone,  C.J. — If  the  justices  had 
convicted  the  appellant  of  an  offence  under  sect.  3 
of  the  Sale  of  Food  and  Drugs  Act  1875  on  the 
ground  that  the  ingredient  which  was  mixed 
with  the  article  of  food — sulphate  of  copper 
— was  injurious  to  health,  and  not  on  the  ground 
that  the  peas,  by  reason  of  the  addition  of 
the  sulphate  of  copper,  were  rendered  injurious 
to  health,  I  am  clearly  of  opinion  that  the 
conviction  would  be  wrong.  I  have  no  doubt 
that  in  order  to  constitute  an  offence  under 
sect.  3  the  article  of  food  sold  must  be  found  to 
be  injurious '  to  health  by  the  addition  of  some 
ingredient.  We  have  seen  the  summons  which 
recites  the  information,  and,  speaking  for  myself, 
I  think  that  the  justices  have,  in  fact,  found 
the  article  itself — namely,  the  peas — was  inju- 
rious to  health  when  they  said  that  the  ingredient 
necessarily  rendered  the  whole  article  sold  inju- 
rious to  health.  A  s,  however,  there  may  be  some 
doubt  as  to  whether  they  have  so  found,  I  think 
that  the  case  ought  to  be  sent  back  to  them  with 
directions  that  if  they  find  the  peas  as  sold 
were  injurious  to  health  the  conviction  should 
stand,  but  that  if  they  find  not  that  the  peas 
were  injurious  to  health,  but  that  the  sulphate  of 
copper,  the  ingredient  with  which  they  were 
mixed,  was,  the  conviction  should  not  stand.  Mr. 
Avory  has  taken  a  second  point— namely,  that 
the  conviction  cannot  stand  because  the  certifi- 
cate of  the  analyst  is  insufficient.  [His  Lordship 
read  the  certificate,  and  continued :  J  It  was  con- 
tended that  at  the  end  of  the  finding  the  ana- 
lyst should  have  added  the  words  "  which  ren- 
dered the  article  injurious  to  health,"  since  the 
certificate,  as  it  stands,  does  not  show  on  the 
face  of  it  that  any  offence  has  been  committed. 
I  cannot  agree  with  that  contention.  The  analyst 
could  not  know  with  what  offence  the  person 
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would  be  charged.  In  my  opinion)  a  certificate  is 
sufficient  if  it  is  one  which  is  in  accordance  with 
the  terms  of  the  schedule,  and  sets  out  the 
description  of  the  goods  sent  for  analysis,  the 
weight,  and  the  other  requirements  of  the 
schedule. 

Kennedy  and  Ridley,  JJ.  agreed. 

Case  remitted  to  the  justices. 

Solicitors :  Neve,  Beck,  and  Kirby ;  F.  Lawson 
Lewis,  Eastbourne. 


Monday,  Bee.  19, 1904. 

(Before  Lord  Alverstone,  C.J.,  Kennedy 

and  Ridley,  JJ.). 

Westhorpb  (app.)  v.  Powley  (resp.). 

Navy — Royal  Naval  Reserve — Making  false  state- 
ment on  entering—Liability  to  punishment  as 
for  false  statement  made  on  entering  the  "naval 
service  "—Naval  Enlistment  Act  1853  (16  &  17 
Vict.  c.  69),  s.  16— Naval  Volunteers  Act  1853 
(16  &  17  Vict.  c.  73),  s.  17— Royal  Naval  Reserve 
( Volunteer)  Act  1859  (22  &  23  Vict.  c.  40),  ss.  15, 
16. 

Sect.  16  of  the  Naval  Enlistment  Act  1853,  which 
makes  it  a  criminal  offence  for  a  person  on 
entering  or  offering  himself  to  enter  the  naval 
service  to  make  any  false  statement  with  intent 
to  deceive  any  officer  or  person  authorised  to 
enter  or  enlist  seamen  or  others  for  such  naval 
service,  does  not  apply  to  persons  making  a 
false  statement  on  entering  or  offering  to  enter 
the  Royal  Naval  Reserve,  a  force  created  by  a 
later  Act  of  Parliament. 

<^ase  stated  bj  justices  for  the  borough  of  Great 
Yarmouth,  in  the  county  of  Norfolk. 

On  the  21st  and  28th  April  1904  the  justices 
when  sitting  as  a  court  of  summary  jurisdiction 
beard  and  determined  an  information  which 
charged  the  respondent  with  making,  on  the  23rd 
Keb.  1904,  a  false  statement  in  writing  on  offering 
himself  to  enter  the  naval  service  of  His  Majesty, 
contrary  to  sect.  16  of  16  &  17  Vict.  c.  69  (the 
Naval  Enlistment  Act  1853). 

The  following  facts  were  proved  or  admitted : — 

The  appellant,  Leonard  J.  Westhorpe,  was  an 
officer  in  His  Majesty's  Customs,  and  was  autho- 
rised by  virtue  of  his  appointment  under  the 
regulations  hereinafter  mentioned  to  enrol  duly 
qualified  applicants  in  the  Royal  Naval  Reserve. 

The  Royal  Naval  Reserve  was  established  by 
the  statute  22  &  23  Yicr.  c.  40  (the  Royal  Naval 
Reserve  (Volunteer)  Act  1859),  and  is  governed 
by  regulations  issued  under  that  statute. 

On  the  23rd  Feb.  1904  the  respondent  Powley 
applied  in  person  to  the  appellant  to  be  enrolled 
in  the  Royal  Naval  Reserve,  and  signed  a  printed 
form  which  was  read  over  to  him  and  which  con- 
tained the  statements : 

(1 )  That  the  respondent  had  not  already  made 
application  to  be  enrolled  in  the  Royal  Naval 
Reserve  at  that  (Yarmouth)  or  any  other  port ; 
and  (2)  that  his  age  was  thirty,  both  of  which 
statements  were  false. 

On  behalf  of  the  respondent  it  was  contended 
upon  the  above  facts  that  as  at  the  date  of  the 
passing  of  the  statute  creating  the  offence 
(namely,  16  &  17  Vict.  c.  69),  there  was  no  force 
of  Naval  Reserve  in  existence,  the  penal  section 

(a)  Beported  by  W  W.  Ore,  Esq.,  B*rriiter-ftt-L*w. 


(sect.  16)  could  not  apply.  Also  it  was  contended 
that  the  expression  "Naval  service  of  Her 
Majesty,"  in  16  &  17  Vict.  c.  69,  referred  to  the 
Royal  Navy  only,  and  could  not  be  held  to 
include  the  Royal  Naval  Reserve  on  the  grounds 
that  the  Royal  Naval  Reserve  was  not  at  the 
date  of  the  earlier  Act  and  is  not  now  a  part  of 
the  "  Naval  Service." 

For  the  appellant  it  was  contended  that  inas- 
much as  the  Royal  Naval  Reserve  was  under  the 
control  of  and  paid  by  the  Admiralty,  and  its 
members  when  under  training  were  under  the 
command  of  His  Majesty's  naval  officers,  the 
force  must  come  within  the  description  "  Naval 
service " ;  that  the  very  nature  and  objects 
of  the  force  brought  it  within  the  words  in 
question,  and  it  was  within  the  mischief  intended 
to  be  met  by  the  section,  and  that  the  words 
"Naval  service"  must  be  taken  to  mean  the 
naval  force  of  His  Majesty  as  constituted  for  the 
time  being. 

The  justices  were  of  opinion  that  at  the  date  of 
the  Act  16  &  17  Vict.  c.  69,  there  was  no  force  of 
naval  volunteers  in  existence,  the  first  body  coming 
under  that  description  being  constituted  by  16  & 
17  Vict.  c.  73  (the  Naval  Volunteers  Act  1853), 
and  that  sect.  16  interpreted  as  a  penal  section 
could  not  be  construed  to  apply  to  a  non-existent 
body  without  further  words.  That  referring  to 
16  &  17  Vict.  c.  73,  which  is  entitled  "  An  Act  for 
the  establishment  of  a  body  of  Naval  Coast 
Volunteers,  and  for  the  temporary  transfer  to  the 
Navy,  in  case  of  need,  of  seafaring  men  employed 
in  other  public  services,"  there  is  no  reference 
to  cap.  69,  but  sect.  17  extends  the  laws  relating 
to  the  government  of  the  Navy  to  volunteers  on 
board  ship  or  otherwise  under  instruction,  training, 
or  exercise. 

That  an  Act  22  &  23  Vict.  c.  40,  referred  to  in 
the  argument,  appeared  to  be  in  many  respects 
a  repetition  of  cap.  73,  giving  the  volunteers  an 
additional  name  "  Royal  Naval  Volunteers,"  but 
not  apparently  carrying  the  case  further  against 
the  respondent,  who  not  then  being  under  instruc- 
tion, training,  or  exercise,  was  charged  with  having 
attempted  to  re- enlist  for  a  second  period  of 
service  after  the  completion  of  the  first  without 
mentioning  the  latter,  and  not  with  the  offence 
under  sect.  16  of  the  Royal  Naval  Reserve 
(Volunteer)  Act  of  1859. 

The  justices  accordingly  held  that  sect.  16  of 
16  &  17  Vict.  c.  69,  did  not  extend  to  persons 
applying  to  enter  the  Royal  Naval  Reserve  and 
dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  thf>  jastices  was  right, 
and  whether  the  words  "  Naval  service  "  in  that 
section  included  the  Royal  Naval  Reserve  or 
persons  offering  themselves  for  service  in  it. 

Sect.  16  of  the  Naval  Enlistment  Act  1853 
(16  &  17  Vict.  c.  69) — an  Act  to  make  better  pro- 
vision concerning  the  entry  and  service  of  seamen, 
and  otherwise  to  amend  the  laws  concerning  Her 
Majesty's  Navy — provides  : 

Every  person  who,  upon  entering  or  offering  himself 
to  enter  the  naval  servioe  of  Her  Majesty,  shall  make 
or  give  any  false  statement,  whether  orally  or  in  writing, 
with  intent  to  deceive  any  offioer  or  person  authorised  to 
enter  or  enlist  seamen  or  others  in  or  for  Buoh  naval 
servioe,  shall  be  deemed  a  rogue  and  vagabond  within 
the  intent  and  meaning  of  the  Aot  of  the  fifth  year  of 
King  George  the  Fourth,  chapter  eighty  »three,  and  shall 
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upon  oonviotion  thereof  be  punished  accordingly ; 
and  all  the  provision!  of  the  said  Aot,  and  of  any  Aot 
amending  the  rame,  shall*  take  effect  and  apply  as  if  a 
person  so  offending  as  aforesaid  had,  by  the  said  Aot  of 
the  fifth  year  of  Kiog  George  the  Fourth,  been  declared 
a  rogue  and  vagabond  within  the  true  intent  and 
meaning  of  that  Act. 

On  the  same  day — tbe  15th  Aug.  1853 — the 
Naval  Volunteers  Aot  1853  (16  &  17  Vict.  c.  73)— 
"an  Act  for  the  establishment  of  a  body  of  naval 
coast  volunteers,  and  for  the  temporary  transfer 
to  the  navy,  in  case  of  need,  of  seafaring  men 
employed  in  other  public  services  " — was  passed, 
and  under  it  the  "Royal  Naval  Coast  Volun- 
teers "  were  authorised  to  be  raised  "  by  volun- 
tary entry  (from  among  seafaring  men  and  others 
who  may  be  deemed  suitable  for  the  services  in 
which  such  volunteers  may  be  employed)." 

Sect.  17  provides : 

All  the  laws  and  onstoms  for  the  time  being  in  force 
for  the  government  of  H«»r  Majesty's  ships,  vessels  and 
forces  by  sea,  and  applicable  to  any  person  in  or  belong- 
ing to  the  fleet,  or  to  any  perron  being  in  actnal  service 
and  full  pay,  and  part  of  the  crew  of  any  of  Her 
Majesty's  ships  or  vcsels,  ehall  be  applicable  in  like 
manner  to  every  volunteer  daring  snoh  period  as  he  shall 
be  on  board  any  ship  or  vessel  for  the  purpose  of  instruc- 
tion, training,  and  exercise,  or  shall  be  otherwise  under 
instruction,  training,  and  exercise,  and  to  every  such 
volunteer,  and  to  every  offiotr  and  man  of  the  coast- 
guard, of  Her  Majesty's  revenue  cruisers,  seaman-rigger, 
or  other  person  required  to  serve  in  the  navy  under  this 
Aot  during  snoh  time  as  he  shall  be  in  actual  service 
either  on  board  any  ship  or  vessel  or  otherwise  under 
this  Aot    .     .     . 

The  Royal  Naval  Reserve  (Volunteer)  Act  1859 
(22  &  23  Vict.  c.  40)—"  an  Act  for  the  establish- 
ment of  a  reserve  volunteer  force  of  seamen,  and 
for  the  government  of  the  same  " — authorised  the 
raising  of  "  tbe  Royal  Naval  Volunteers," consisting 
of  "men  to  be  raised  by  voluntary  entry  from 
among  seafaring  men  and  others  who  may  be 
deemed  suitable  for  the  services  in  which  such 
volunteers  may  be  employed." 

By  sect.  15 — similar  in  terms  to  sect.  17  of 
16  &  17  Vict.  c.  73 — the  laws  relating  to  the 
government  of  the  navy  were  extended  to  volun- 
teers while  on  board  ship  for  the  purpose  of,  or 
while  under,  instruction,  training,  and  exercise, 
and  to  such  volunteers  and  others  when  in  actual 
service ;  and  by  sect.  16 : 

If  any  person  shall  enter  or  attempt  to  enter  the 
royal  naval  volunteer*  as  a  new  volunteer  more  than 
onoe  daring  the  whole  or  any  part  of  the  same  period 
of  service,  he  shall  for  every  such  aot  forfeit  and  pay 
any  sum  not  exceeding  twenty  pounds. 

William  Wills  for  the  appellant. — The  informa- 
tion was  laid  under  sect.  1 6  of  the  Naval  Enlist- 
ment Act  1853,  and  the  justices  were  of  opinion 
that  that  section  did  not  apply,  as  the  force  called 
the  Royal  Naval  Reserve,  in  respect  of  which  the 
respondent  was  charged,  did  not  exist  at  the  time 
of  the  passing  of  that  Act  in  1853.  It  is  submitted 
that  the  justices  took  too  narrow  a  view  of  the 
meaning  of  the  words  "  naval  service  "  in  sect  16, 
and  that  those  words  are  to  be  taken  in  a  wider 
sense  than  that  placed  upon  them,  though  the 
respondent  contended  that  those  words  "  naval 
service  "  must  be  taken  in  their  ordinary  meaning. 
The  Act  deals  principally  with  the  terms  of 
enlistment  in  the  navy,  and  the  preamble  states 
that  (amongst  other  objects)  it  was  to  amend  the 
Mao.  Cas.— - Vol.  XXII. 


law  concerning  the  "  manning  "  of  the  navy,  which 
is  a  very  general  term.  Then  sect.  16,  which  is 
the  one  in  question,  contains  the  words  "  in  or 
for  such  naval  service  " — that  is,  to  enter  persons 
"  in,"  or  enlist  them  "  for  "  the  service,  which  are 
very  wide  words,  and  sect.  18  refers  to  "  naval 
coast  volunteers,"  showing  that  the  Act  was  not 
confined  to  men  in  the  ordinary  service  of  the 
navy — that  is,  of  the  navy  and  marines.  Then 
came  the  Act  16  &  17  Vict.  c.  73,  passed  on  the 
same  day,  which  enabled  this  force  of  naval  coast 
volunteers  to  be  raised,  and  which  made  no  pro- 
vision as  to  the  punishment  of  persons  falsely 
entering  into  it,  thus  leaving  such  punishment  to 
be  dealt  with  under  sect.  16  of  the  earlier  Aot. 
Sect.  3  relates  to  the  training  of  volunteers,  and 
sects.  4  and  5  contain  the  words  "  actual  service," 
indicating  that  the  antithesis  of  actual  service  is 
potential  service.  Then  by  sect.  8  a  volunteer  is 
to  be  protected  from  "  service  in  the  Royal 
Navy,"  and  the  fair  inference  from  those  words 
is  that  the  Legislature  regarded  the  volunteer  as 
being,  in  a  modified  sense,  in  the  service  of  the 
Royal  Navy.  The  whole  distinction  is  as  to  the 
liability  to  active  service  and  the  liability  to  be 
called  upon  to  serve,  which  the  volunteer  is  at  all 
times  under  during  the  term  (sects.  13,  14,  16, 
and  17).  In  that  Act  we  have  a  force  very  similar 
to  the  one  now  in  question  authorised  to  be  raised 
by  an  Act  passed  in  the  same  year  and  on  the 
the  same  day,  and  it  does  not  provide  for  the 
punishment  of  a  man  who  makes  a  false  state- 
ment in  joining  it,  and  it  would  be  very  expedient 
that  it  should  do  so  if  the  matter  were  not  pro- 
vided for  in  the  earlier  Act.  Then  coming  to  the 
Act  22  &  23  Vict.  c.  40,  under  which  these  naval 
reserve  volunteer  forces  were  raised,  by  sect.  4  the 
Grown  can  call  these  reserves  into  actual  service, 
and  for  active  duties.  A  man  who  is  in  the  naval 
reserve  is  none  the  less  in  the  "  naval  service  " 
because  he  is  not  at  the  moment  on  actual  duty. 
He  is  liable  to  be  called  out  for  actual  duty,  and 
the  position  of  a  man  in  that  reserve  iB  like  that 
of  a  servant  of  a  master  who  is  going  abroad,  and 
who  does  not  want  the  services  of  the  servant  for 
the  time  being,  but  who  keeps  the  servant  in  his 
employment.  The  words  "naval  service"  are 
quite  capable  of  covering  the  service  of  these  men, 
and  there  is  no  reason  why  the  words  should  be 
restricted  in  the  way  adopted  by  the  justices. 

The  respondent  did  not  appear. 

Lord  Altebstonb,  C.J. — Counsel  for  the 
appellant  has  most  properly  brought  to  our 
attention  everything  we  ought  to  consider  in 
dealing  with  thiB  case.  I  have,  however,  come  to 
the  conclusion  that  the  decision  of  the  magis- 
trates was  right.  The  respondent  was  summoned 
under  sect.  16  of  the  Naval  Enlistment  Aot  1853 
(16  &  17  Vict.  c.  69),  the  opening  words  of  which 
are,  "  Every  person  who,  upon  entering  or  offering 
himself  to  enter  the  naval  service  of  Her  Majesty 
shall  make  or  give  any  false  statement  .  .  . 
with  intent  to  deceive  any  officer,"  and  so  on, 
"  shall  be  deemed  a  rogue  and  vagabond,"  and  so 
on.  I  certainly  think  that  the  statement  of  the 
proposition  as  stated  in  the  case,  if  it  meant  to 
say  that  nothing  could  be  naval  service  of  His 
Majesty  within  the  meaning  of  this  section  which 
was  not  naval  service  at  the  time  the  Act  was 
passed,  and  that  therefore  the  section  did  not 
apply,  would  be  going  too  far.  It  is  quite  possible 
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that  subsequent  legislation,  and  possibly  some- 
thing other  than  legislation,  would  make  the 
service  naval  service  of  His  Majesty.    I  myself 
am  pressed  with  the  fact  that  in  the  same  year 
Parliament  passed  an  Act  for  the  establishment 
of  naval  coast  volunteers,  and  counsel   for  the 
appellant  was  obliged  to  contend  that  if  a  person 
upon  joining  that  body  of  naval  volunteers  estab- 
lished under  the  Act  of  1853,  c.  73,  had  made  a 
misstatement,  he  would  have  been  liable  to  penal- 
ties under  sect.  16  of  the  Act  of  1853,  c.  69.    I 
think  that  contention  goes  too  far.     I  think  that 
the  Act  of  1853,  c.  73,  by  sect.  17,  to  which  refer- 
ence  has  been  made,  did  apply  all  the  law  appli- 
cable to  the  navy  during  the  time  that  the  men 
were  serving  and  did  subject  persons  to  certain 
penalties,  but,  inasmuch  as  we  are  dealing  in  this 
case  with  a  criminal  offence,  I  think  it  would 
have  been  extremely  difficult  to  argue  successfully 
that  sect.  16  of  16  &  17  Vict.  c.  69  applied  to  the 
force  which  was  created  or  established  under  the 
Act  passed  in  the  same  session  on  the  ground  that 
the  persons  entering  that  force  were  all  to  be 
regarded  as  in  the  naval  service  of  His  Majesty 
for  the  purpose  of  that  section.      Then    when 
we   come   to   the  Act  of   1859  (22   &  23  Vict, 
c.  40),   under  which   was  created  this  force  of 
the  Royal  Naval  Reserve,  which  th*  respondent 
offered  to  enter,  the  Act,  in  sect.  1,  speaks  of  the 
force  about  to  be  created,  as  consisting  of  men  to 
be  raised  by  voluntary  entry  from  among  sea- 
faring men.    In  sect.  15  it  provides  that  all  the 
laws  and  customs  for  the  time  being  in  force 
for    the    government    of    Her    Majesty's  ships, 
vessels,    and  forces  by   sea   and   applicable  to 
persons    in    the    navy,  should    be  extended    to 
volunteers  under    the  Act  during  such    period 
as  they  should  be  on  board  ship  for  the  purpose 
of    instruction,  training,  and    exercise.      There 
again  we  hare  a  repetition  of  the  provisions  in 
sect.  17  of  the  Act  of  1853  (16  &  17  Vict.  c.  73), 
that  all  the  laws  and  customs  for  the  time  being 
in  force  with  respect  to  their  serving  in  the  navy 
should  be  applicable  to  the  volunteers  during 
such  period  as  they  should  be  on  board  ship. 
Sects.  16,  17  and  18  all  impose  penalties  upon 
persons  in  respect  of  these  matters ;  and  sect.  16 
does  to  a  certain  extent  touch  this  very  subject- 
matter,  because,  although  counsel  contended  that 
it  might  possibly  apply  to  other  cases,  it  did  impose 
a  penalty  upon  a  person  entering  or  attempting 
to  enter  the   Royal  Naval  Volunteers  as  a  new 
volunteer  more  than  once  during  the  same  period 
of  service.    1  quite  agree  that  it  does  not  follow 
that  that  shows  that  exhaustive  penalties  were 
being  enacted  for  certain  breaches  of  what  was 
thought  to  be  right  on  the  part  of  those  entering 
the  force.    As  we  have  in  this  section — sect.  16 — 
to  construe  the  words  "  naval  service  "  and  as  the 
section  creates  a  criminal  offence,  I  think  we 
must  be  satisfied,  there  being  no  express  enact- 
ment, that  by  necessary  implication  the  purview 
of  this  section  has  been  extended  to  the  case  of  a 
volunteer  of  the  naval  reserve.     Without  over- 
looking what  counsel  for  the  appellant  has  pro- 
perly urged  as  to  the  importance  of  there  being 
regulations  and  restrictions  in  regard  to  these 
matters,  and  quite  feeling  that  regulations  might 
be  made  which  to  a  certain  extent  might  and 
would  prevent  wrong  persons  from  entering  the 
service,  and  might  even  subject  them  to  certain 
consequences,  still  I  am  of  opinion  that  we  ought 


not  to  hold  that  the  effect  of  sect.  16  of  the  Naval 
Enlistment  Act  of  1853  (16  &  17  Vict  o.  69), 
which  makes  it  a  criminal  offence  to  make  a  mis- 
statement on  entering  the  naval  service  of  His 
Majesty,  is  to  apply  to  a  man  who  does  not  enter 
the  naval  service,  but  who  only  renders  himself 
liable  to  be  called  in  as  a  volunteer  for  that 
purpose.  1  think  the  decision  of  the  justices  was 
right,  and  that  this  appeal  must  be  dismissed. 

Kennedy,  J. — I  agree. 


Ridley,  J. — I  agree. 


Appeal  dismissed. 


Solicitor  for  the  appellant,  Treasury  Solicitor. 


Monday,  Dec.  19.  1904 

(Before  Lord  Alverstone.  C.J..  Kennedy  and 

Ridley,  JJ.) 

Rex  v.  Kettle  and   the    London  County 
Council  ;  Ex  parte  Ellis,  (a) 

Summary  jurisdiction — Justices — Statement  of 
case  —  Recognisances  —  Recognisances  entered 
into  on  application  for  case — Refusal  to  state 
case — Subsequent  mandamus  to  state  case — 
Death  of  .surety — Necessity  for  fresh  recog 
nisances — Summary  Jurisdiction  Act  1857  (20  & 
21  Vict.  c.  43),  ss.  3,  5. 

Where  on  an  application  to  a  court  of  summary 
jurisdiction  to  state  a  case  the  appellant  duly 
enters  into  the  recognisances  required  by  the 
justices  under  sect.  3  of  the  Summary  Jurisdic- 
tion Act  1857,  and  the  justices  afterwards  ref**** 
to  state  a  case,  but  are  by  a  rule  absolute  ordered 
by  the  High  Court  to  state  a  case,  the  appellant 
is  not  bound  under  sect.  5  of  that  Act  to  enter 
into  fresh  recognisances,  although  his  surety  ha* 
died  in  the  meantime,  and  in  such  case,  the, 
recognisances  having  been  duly  given  under 
sect.  3,  the  magistrate  is  bound  to  deliver  the  case 
to  the  appellant  without  fresh  recognisances 
being  entered  into. 

Rule  calling  on  the  metropolitan  police  magis- 
trate sitting  at  the  Woolwich  JPolice-court, 
and  the  London  County  Council,  to  show  cause 
why  the  magistrate  should  not  forthwith  deliver 
to  Mr.  James  Ellis  (the  applicant)  a  certain  case 
stated  and  signed  by  the  magistrate  in  an  infor- 
mation by  the'  London  County  Council  against 
Mr.  Eilis. 

The  facts  as  stated  in  the  affidavits  were  as 
follows : — 

On  the  1st  Aug.  1903  an  information  in  writing 
was  preferred  on  behalf  of  the  London  County 
Council  against  Mr.  Ellis,  the  applicant  for  the 
rule,  for  erecting  a  building  in  Cedar- grove, 
Charlton,  beyond  the  general  line  of  building*, 
contrary  to  the  London  Building  Act  1894,  and 
upon  that  information  he  was  convicted  au«1 
ordered  to  demolish  a  part  of  the  building  and 
to  pay  a  fine  of  40s. 

The  applicant  applied  to  the  magistrate  to 
state  and  sign  a  case  for  the  opinion  of  the 
High  Court,  but  the  magistrate  refused  to  state 
a  case. 

On  the  17th  Aug.  1903,  some  two  or  three  days 
after  the  refusal  of  the  magistrate  to  state  the 
case,  the  applicant  attended  personally  before  tbe 
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magistrate  and  stated  to  him  that  he  desired  to 
enter  into  reoognisanoes  such  as  the  magistrate 
should  require. 

The  magistrate  informed  him  that  he  should 
require  his  own  reoognisanoe  and  that  of  a  surety 
for  a  sum  of  50Z. 

The  applicant  thereupon  on  the  same  day 
entered  into  a  reoognisanoe  for  502.  in  the  form 
and  for  the  amount  required  by  the  magistrate 
for  the  prosecution  of  the  special  case  to  be  stated 
by  the  magistrate,  and  on  the  22nd  Aug.  1903 
the  surety,  one  Mr.  Leaver,  duly  entered  into 
his  recognisance  as  surety  for  the  applicant  for 
the  amount  of  502.  as  required  by  the  magis- 
trate. 

The  magistrate  having  refused  to  state  a  case, 
the  applicant,  on  the  20th  Aug.  1903,  obtained 
in  chambers  a  rule  for  a  mandamus  to  the  magis- 
trate to  state  a  case,  and  this  rule  was  made 
absolute  on  the  17th  Dec.  1903.  Meantime,  on 
the  10th  Sept.  1903,  the  surety,  Mr.  Leaver,  died, 
and  probate  of  his  will  was  granted  to  his  execu- 
trix, the  estate  of  the  surety  being  sworn  at 
between  90001.  and  10,0002. ;  and  on  the  13th  Oct. 
1903  Mr.  Ellis  (the  applicant)  was  adjudicated 
bankrupt. 

When  the  order  for  a  mandamus  of  the 
17th  Dec.  1903  was  served  upon  the  magistrate 
he  intimated  that  fresh  recognisances  must  be 
entered  into  on  the  ground  that  the  surety  was 
dead. 

The  case  was  then  prepared  by  the  magistrate, 
and  on  the  28th  April  1904  the  magistrate  said 
that  the  oase  was  ready,  but  that  it  could  not  be 
handed  over  until  fresh  reoognisanoes  were 
entered  into,  and  he  refused  to  deliver  out  the 


The  above  rule  for  a  mandamus  was  then 
obtained  to  compel  the  magistrate  to  deliver  the 
case,  which  had  been  already  stated  and  signed 
by  him. 

The  affidavit  of  the  magistrate  filed  in  answer 
to  the  rule  was  as  follows : 

I  have  been  served  with  notice  of  an  order  of  this 
honourable  oonrt,  dated  the  22nd  July  1904,  giving  me 
a  day  to  show  oanse  why  I  should  not  forthwith  deliver 
to  James  Ellis  the  oase  stated  and  signed  by  me  pur- 
suant to  a  previous  order  of  this  honourable  oonrt  dated 
the  17th  Dec.  1903.    .    .    .    Two  or  three  days  after 
I  had  refused  to  state  a  oase  npon  the  information  Mr. 
Ellis  attended  before  me  and  stated  that  he  desired  to 
enter  into  a  reoonnisanoe,  and  asked  me  what  security  I 
should  require.    I  told  him  I  should  require  a  recog- 
nisance   by  himself  and   one    surety  in  the    sum   of 
501.      I  farther  told  him  that  he  might  enter  into  the 
reoognisanoe  for  what  it  was  worth.      The  reoognisanoe 
of  the  said  James  Ellis  was  then  taken,  and  a  day  or  two 
afterwards  the  reoognisanoe  of  Mr.  Josiah  Leaver  was 
also  taken.     The  said  reoognisanoes  were  then  annexed 
to  the  security  book  kept  at  the  Woolwich  Polioe-oourt. 
If  I  had  acceded  to  the  application  of  the  said  James 
Ellis  to  me  to  state  a  oase  I  should  no  donbt  have  been 
satisfied  to  aooept  the  said  Josiah  Leaver  as  a  sufficient 
seoority,  bnt  as  I  refused  to  state  a  oase,  it  was  not,  in 
my  view,  necessary  or  proper  that  any  reoognisanoe 
should  then  be  taken,  and  I  did  not  apply  myself  to  the 
question  whether  the  said  Josiah  Leaver  was  a  sufficient 
surety  or  aooept  him  as  a  sufficient  surety.     Having 
regard  to  seot.  5  of  the  Aot  20  &  21  Vict.  o.  43,  it 
appeared  to  me  that  before  delivering  the  oase  which  I 
bad  stated  and  signed  pursuant  to  the  said  order  of  the 
17th  Deo.  1908,  I  must  require  a  reoognisanoe  to  be 
entered  into  upon  that  oase  and  sufficient  at  the  time  of 


its  delivery.  I  had  also  great  doubt  (1)  whether  the 
previous  reoognisanoe  could  be  construed  as  applying  to 
the  costs  of  the  oase  stated  by  order  of  this  honourable 
court ;  (2)  whether  the  said  Josiah  Leaver's  estate  could 
be  made  liable  upon  a  reoognisanoe  which  did  not  oome 
into  operation  (if  at  all)  until  after  his  decease ; 
(3)  whether  this  kind  of  reoognisanoe  oonld  be  enforced 
against  the  estate  of  a  deceased  surety.  I  offered  to 
deliver  the  said  oase  to  the  appellant's  solicitors  npon 
a  fresh  recognisance  in  the  sum  of  501.  being  entered 
into.  As  the  said  James  Ellis  has  been  adjudicated 
bankrupt  I  consider  that  such  fresh  reoognisanoe  oaght 
to  be  entered  into  by  two  sureties  in  addition  to  the  said 
James  Ellis.  The  above  are  respectively  submitted  to 
the  court  as  my  reasons  for  refusing  to  deliver  the  said 
oase  to  the  said  James  Ellis. 

The  Summary  Jurisdiction  Act  1857  (20  &  21 
Vict.  o.  43)  provides  : 

Seot.  3.  The  appellant,  at  the  time  of  making  suoh 
application — that  is,  the  application  under  sect.  2  to  the 
justice  or  justices  to  state  a  oase — and  before  a 
oase  shall  be  stated  and  delivered  to  him  by  the  justice 
or  justices,  shall  in  every  instance  enter  into  a  recogni- 
sanoe  before  suoh  justice  or  justices,  or  sny  one  or 
more  of  them,  or  any  other  justice  exercising  the  same 
jurisdiction,  with  or  without  surety  or  sureties,  and  in 
suoh  sum  as  to  the  justioe  or  justices  shall  seem  meet, 
conditioned  to  prosecute  without  delay  suoh  appeal, 
and  to  submit  to  the  judgment  of  the  Superior  Court, 
and  pay  suoh  costs  as  may  be  awarded  by  the 
same.    • 

Seot.  5.  Where  the  justioe  or  justices  shall  refuse  to 
sta»e  a  oase  as  aforesaid,  it  shall  be  lawful  for  the 
appellant  to  apply  to  the  Court  of  Queen's  Bench  upon 
an  affidavit  of  the  facts,  for  a  rule  calling  upon  Buoh 
justioe  or  justices,  and  also  upon  the  respondent  to 
show  cause  why  suoh  oase  should  not  be  stated ;  and 
the  said  court  may  make  the  same  absolute  or  discharge 
it,  with  or  without  payment  of  costs,  as  to  the  oonrt 
shall  seem  meet,  and  the  justioe  or  justices,  upon  being 
served  with  such  rule  absolute,  shall  state  a  oase 
accordingly,  upon  the  appellant  entering  into  suoh 
reoognisanoe  as  is  hereinbefore  provided. 

Daldy,  for  the  London  County  Council  showed 
cause. — The  magistrate  was  right  in  holding  that 
fresh  recognisances  were  necessary,  and  in  refus- 
ing to  deliver  the  oase  until  such  fresh  recog- 
nisances were  entered  into.  Two  questions  arise, 
first,  upon  the  construction  of  the  words  at  the 
end  of  sect.  5  of  the  Summary  Jurisdiction  Act 
1857 ;  and,  secondly,  whether  the  reoognisanoe  on 
the  face  of  it  can  be  held — having  regard  to  the 
fact  of  the  death  of  the  surety — to  bind  the  surety 
so  as  to  apply  to  a  different  person  than  the 
surety  himself.  There  are  two  ways  of  entering 
into  recognisances  on  oases  stated — namely,  under 
sect.  3  and  under  sect.  5.  It  has  been  held  that 
on  a  recognisance  under  sect.  3  the  recognisance 
can  be  entered  into  at  any  time  during  the  three 
days  allowed  for  applying  for  a  oase.  If  the 
magistrate  refuses  to  state  a  case,  ancrif  the  court 
by  mandamus  orders  him  to  state  a  oase,  then 
sect.  5  applies ;  and  taking  sects.  3  and  5  together 
it  was  not  in  any  way  contemplated  that  the 
magistrate  on  refusing  to  state  a  case  should 
take  a  recognisance  on  the  mere  chance  of  the 
court  ordering  him  to  state  a  case.  If  the 
magistrate  takes  the  recognisance  and  it  after- 
turns  out  that  it  never  ought  to  have  been  taken, 
then  the  recognisance  comes  to  nothing.  Sect.  5 
deals  with  the  oase  where  the  court  orders  the 
justices  to  state  a  oase,  and  it  provides  that  the 
justices,  on  being  served  with  the  rule  absolute 
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shall  state  a  case,  "  upon  the  appellant  entering 
into  such  recognisance  as  is  hereinbefore  pro- 
vided." The  meaning  of  that  is  that  when  the 
court  orders  the  justices  to  state  a  case  they  are 
really  giving  the  justices  a  new  jurisdiction,  and, 
when  a  case  is  stated  by  order  of  the  court  the 
jurisdiction  of  the  justices  to  take  the  recognis- 
ances only  arises  when  the  rule  has  been  made 
absolute.  In  that  case  both  the  stating  of  the 
case  and  the  entering  into  the  recognisance 
are  to  be  done  after  the  rule  is  made  absolute. 
The  result  is  that,  under  sect.  5,  the  time 
when  the  recognisances  are  to  be  taken,  and 
the  event  on  which  they  are  to  be  taken  are 
distinct  from  what  they  are  under  sect.  3. 
The  recognisances  entered  into  before  the  magis- 
trate was  ordered  to  state  a  case  were  of  no 
avail,  and  fresh  recognisances  were  required  under 
sect.  5. 

Frank  Gover  for  the  applicant,  in  support  of 
the  rule. — [Lord  Alverstone,  C.J. — We  wish  you 
to  deal  with  the  point  whether  these  recognisances 
were  available  to  you  under  sect.  5.]  It  is  sub- 
mitted that  the  recognisances  entered  into  under 
sect.  3  were  sufficient.  Sect.  5  ought  not  to  be 
read  as  saying  that  the  language  of  sect.  3  prevents 
the  applicant  for  a  case  from  entering  into  recog- 
nisances at  the  time  of  making  the  application 
though  such  application  is  refused.  The  con- 
cluding words  of  sect.  5  were  intended  to  apply 
to  the  case  where  the  magistrate  had  refused  to 
state  a  case,  and  where  no  recognisances  had  been 
entered  into ;  and  if  the  words  "  upon  the  appel- 
lant entering  into  such  recognisance  as  is  herein- 
before provided"  had  not  been  inserted  there 
would  in  such  a  case  have  been  no  recognisances 
at  all  entered  into.  It  was  to  guard  against  a  case 
being  stated  without  any  recognisances  being 
entered  into;  but  if  recognisances  have  already 
been  entered  into  under  sect.  3,  then  it  becomes 
unnecessary  to  have  any  further  recognisances 
under  sect.  5,  and  the  section  as  to  that  point  does 
not  apply.  By  rule  15  of  the  Summary  Jurisdic- 
tion Rules  1886,  a  security  book  is  to  be  kept  and 
the  full  particulars  of  the  securities  given  are  to 
be  duly  entered  in  this  book.  In  the  present  case 
these  recognisances,  which  the  magistrate  had 
duly  taken,  had  been  entered  in  the  records  of 
the  court.     (He  was  stopped). 

Lord  Alversone,  C.J. — In  this  case,  which  is 
certainly  one  of  difficulty,  it  must  be  taken,  in 
favour  of  tb^  person  who  moved  the  rule,  that 
security  had  been  given  in  accordance  with  sect.  3 
of  the  Act.  I  agree  with  what  Mr.  Daldy  has 
said,  and  I  can  see  how  material  it  is,  that  the 
security  is  one  which  can  be  enforced.  If  counsel 
could  have  said  either  that  no  security  was  given 
under  sect.  3,  or  that  the  magistrate  had  no 
power  to  tAke  security  at  that  stage  because  he 
had  not  made  up  his  mind  whether  he  would 
grant  a  case  or  not,  or  because  he  thought  he  was 
going  to  refuse  a  case,  then  I  think  he  would 
have  gone  a  long  way  to  convince  us  that  this 
rule  should  be  discharged.  It  seems  to  me  impos- 
sible to  say  that  it  was  not  within  the  power  of 
the  magistrate  to  take  the  recognisance  at  that 
time.  Sect.  3  says  that  the  appellant,  at  the  time 
of  making  such  application — that  is,  the  applica- 
tion for  a  case — and  before  the  case  shall  be  stated 
and  delivered  to  him  by  the  magistrate,  shall  in 
every  instance  enter  into  recognisances.     That 


being  so,  I  think  the  later  cases  have  pat  a  con- 
struction on  that  section.  In  the  case  of  Chap- 
man v.  Robinson  (32  L.  T.  Rep.  O.  S.  89 ;  1  E.  &  E. 
25)  it  was  decided  that  the  security  was  good  if 
it  were  given  within  the  three  days  allowed  for 
applying  for  a  case,  although  not  entered  into  at 
the  time  of  making  the  application.  The  second 
case,  that  of  Stanhope  v.  Thoraby  (14  L.  T.  Rep. 
332 ;  L.  Rep.  1  C.  P.  423)  goes  further  and  says 
that  the  security  need  not  be  given  within  the 
three  days,  but  is  good  if  given  before  the  esse  is 
issued  by  the  justices,  if  the  application  has  been 
made  within  the  three  days.  But  none  of  those 
oases  throws  any  doubt  on  the  right  and  the 
jurisdiction  of  the  magistrate  to  take  the  recog- 
nisances at  the  time  of  the  making  of  the  appli- 
cation. Therefore,  as  I  have  said,  even  taking 
the  magistrate's  very  fair  statement  in  his  affi- 
davit supplementing  what  the  applicant  has  said, 
I  think  we  must  take  it  that  there  was  an 
application  made  to  the  magistrate  to  take  the 
recognisances  at  a  time  when  it  was  within  his 
jurisdiction  to  take  them.  The  only  other  point 
is,  aye  or  no,  does  the  fact  that  the  magistrate 
afterwards  refused  to  state  a  case  and  that  this 
court  has  since  ordered  on  a  rule  absolute  the  case 
to  be  stated  create  any  difference  and  necessitate 
further  recognisances.  I  admit  that  sect.  5 
affords  some  ground  for  the  argument  of  counsel 
who  opposed  the  rule,  because  it  says :  "  The  justice 
or  justices  upon  being  served  with  such  rule  abso- 
lute shall  state  a  case  accordingly  upon  the  appel- 
lant entering  into  such  recognisance  as  is  herein- 
before provided."  That  provision  was  obviously 
necessary  in  order  to  prevent  the  applicant  from 
claiming  the  case  on  the  rule  without  having 
given  security ;  and  under  the  circumstances  it 
seems  to  me  that  the  words  "as  is  herein  before 
provided  "  may  well  be  satisfied,  not  only  by  the 
form  and  nature  of  the  security,  but  also  by 
saying  that  it  ia  a  security  which  is  to  be  taken 
in  the  way  contemplated  by  sect.  3.  Upon  that 
construction  it  would  rather  help  the  argument 
of  counsel  in  support  of  the  rule,  because  he 
says  that  sect.  5  is  to  be  effective  if  the  appellant 
has  fulfilled  what  is  the  condition  required  by 
sect.  3.  Therefore  it  Beenis  to  me,  taking  the 
facts  now  before  us,  that  there  was  a  security 
given  in  accordance  with  sect.  3,  and  that  security 
is  effective  for  whatever  it  may  be  worth  against 
the  persons  who  became  either  principal  debcor  or 
surety  for  the  principal  debtor,  and  the  condition 
is  the  same — namely,  to  prosecute  the  appeal, 
and  pay  the  costs  of  the  application  on  a  case 
being  stated.  In  those  circumstances  it  seems 
to  me  impossible  for  us  to  say  that  the  magis- 
trate was  right  in  refusing  to  deliver  out  the  case 
without  a  further  security  being  given  by  the 
appellant,  whatever  might  have  happened  as- 
suming that  there  had  been  no  security  given 
under  sect.  3.  I  think,  therefore,  that  this  rule 
should  be  made  absolute. 

Kennedy,  J. — I  am  of  the  same  opinion. 
Although  it  has  been  decided  that  it  is  sufficient 
if  the  recognisances  are  in  faot  entered  into 
before  the  case  is  stated  and  delivered  out,  it 
seems  to  me  to  be  6lear — and  I  do  not  think 
counsel  in  opposition  to  the  rule  challenges  the 
contention  —  that  under  sect.  3  it  is  perfectly 
correct  to  tender,  and  there  is  nothing  in  the 
section  to  prevent  the  magistrate  from  accepting 
the  entering  into  recognisances  at  the  time  of 
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the  application  for  a  case.  The  application 
may  or  may  not  be  granted  at  the  time  it  is 
made.  Indeed,  the  application  is  made  within  a 
certain  time — three  days — and  in  writing,  so  that 
the  applicant  may  very  well  not  know  whether 
the  case  will  be  granted,  bnt  he  has  persons  who 
are  willing  to  enter  into  recognisances.  When 
we  look  at  the  form  of  the  recognisance  it  is 
conditioned  to  be  liable  as  bail  to  a  certain  extent, 
and  refers  to  a  case  that  is  to  be  stated.  The 
magistrate,  having  in  this  case  taken  the  recog- 
nisances, afterwards  declines  to  state  a  case. 
The  recognisance  so  taken  was  not  taken  in  the 
slightest  degree  in  contravention  of  the  statute, 
bat  was  offered  and  taken  at  the  time  of  the  appli- 
cation. Is  not  the  recognisance  so  taken  a  valid 
recognisance,  having  regard  to  that  case,  although 
the  magistrate  declined  to  state  it  at  that  time, 
dod  this  court  has  to  be  invoked  to  direct  him 
to  state  the  case  in  respect  of  which  the  recog- 
sisanoe  had  been  offered  and  taken  ?  When 
we  come  to  look  at  sect.  5,  I  soe  nothing 
in  that  section  which  justifies  the  contrary  con- 
tention. This  court  has  power  under  sect.  5  to 
decide  that  the  case  must  be  stated.  The  court 
makes  the  rule  absolute  for  the  statement  of 
the  case,  and  the  magistrate  on  being  served  with 
the  rule  absolute  is  to  state  the  case  "  upon  the 
appellant  entering  into  such  recognisance  as  is 
hereinbefore  provided."  That  provision  is,  in 
my  opinion,  clearly  inserted  to  meet  the  case, 
which  is  a  common  case,  that  where  a  magistrate 
lias  decided  and  has  refused  to  state  a  case  no 
uoe  thinks  of  offering  to  enter  into  recog- 
nisances, nor  is  any  recognisance  taken;  and, 
but,  for  those  words  at  the  end  of  sect.  5,  it 
might  be  that  there  would  be  a  rule  absolute  to 
*tate  a  case  without  any  recognisance  having 
ever  been  entered  into  at  all  before  the  case  is 
delivered  and  dealt  with.  Therefore  it  was 
necessary  to  make  that  provision.  Is  there  any- 
tning  in  this  section,  when  fairly  read,  that 
practically  vacates  the  value  of  the  recognisance 
entered  into  at  the  time — or  practically  at  the 
time — of  making  the  application  for  the  case, 
because  the  magistrate  ultimately  determines  not 
io  state  a  case,  and  the  actiun  of  this  court  has 
to  be  invoked  P  I  think  there  is  not.  If  a  recog- 
tibance  is  duly  entered  into  to  abide  certain 
.  onsequencea  in  the  event  of  a  case  terminating 
unfavourably  to  the  appellant,  it  seems  to  me 
(here  is  no  jurisdiction  for  us  to  Bay  that  that  is 
a  recognisance  which  can  only  be  treated  as  a 
nullity. 

Ridley,  J. — I  am  of  the  same  opinion.  I 
oonfees  the  case  affords  some  difficulty,  but  I 
agree  with  the  judgments  of  my  learned  brethren. 
It  must  be  remembered  that  the  recognisance 
chat  was  entered  into  on  the  first  occasion  is  as 
good  now  as  it  was  then,  not  having  any  regard 
to  objections  that  may  arise  as  to  the  decease  of 
a  surety.  As  to  that,  I  think  it  doe6  not  relieve 
the  surety,  but  the  surety  is  under  the  same 
obligations  now  as  when  the  recognisance  was 
entered  into.  The  appellant  is  to  prosecute 
without  delay,  to  submit  to  the  judgment  of  the 
ooart,  and  pay  such  costs  as  may  be  ordered. 
The  mere  lapse  of  time,  the  fact  that  before  the 
magistrate  does  state  a  case  an  application  has 
to  be  made  to  the  Superior  Court  to  obtain  a 
rale  to  order  him  to  do  so  does  not  k relieve  the 
surety  who  has  entered  into  this  recognisance, 


and  the  recognisance,  therefore,  is  as  good  now 
as  it  was  at  the  time  when  it  was  entered  into. 
That  observation  may  have  some  bearing  on  the 
merits  of  the  decision.  I  agree  that  the  rule 
should  be  made  absolute. 

Rule  absolute,  with  costs  against  the  County 
Council. 

Solicitors  in  support  of  the  rule,  Henry  Gover 
and  Son. 

Solicitor  in  opposition  to  the  rule,  W.  A.  Blax- 
land. 


Monday,  Dec.  19, 1904. 

(Before  Lord  Alverstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Mitchell  Brothers  (apps.)  v.  Assessment 
Committee  op  Worksop  Union  and 
others,  (resps.).  (a). 

Bating —  Occupation —  Wooden  structures — Struc- 
tures erected  near  works  for  workmen  to  live  in 
— Structures  easily  removable  from,  place  to 
place — Rateability—Poor  Relief  Act  1601  (43 
Eliz.  c.  2),  s.  1. 

The  appellants,  who  were  contractors  for  the  con- 
struction of  a  line  of  railway,  desired  for  the 
purposes  of  their  business  that  certain  of  the 
men  whom  they  employed  should  live  near  the 
works,  and  for  that  purpose  they  had  by  agree- 
ment  with  the  owners  or  occupiers  of  certain 
pieces  of  land,  erected  upon  these  pieces  of  land 
wooden  huts  or  structures.  The  structures  were 
capable  of  being  removed  as  occasion  required 
without  damage  to  the  ground,  and  they  con- 
tained no  sanitary  arrangements.  Each  struc- 
ture was  divided  into  a  sleeping  room,  where 
about  twenty  men  slept,  a  living  room,  sleeping- 
rooms  for  a  caretaker  and  his  family,  and  a 
pantry ;  and  the  structures  had  been  in  their 
then  situation  for  upwards  of  a  year. 

It  was  admitted  that  if  the  structures  were  rate- 
able in  law,  the  appellants  were  the  proper 
persons  to  be  rated  in  respect  of  them  : 

Held,  that  the  structures  were  rateable  in  law,  and 
that  the  appellants  were  properly  rated  in 
respect  thereof. 

Case  stated  by  the  Court  of  Quarter  Sessions 
for  the  West  Biding  of  Yorkshire. 

The  appeal  to  the  quarter  sessions  was  an 
appeal  against  a  rate  made  on  the  11th  May 
1903.  The  appeal  was  tried  at  the  quarter 
sessions  for  the  West  Riding,  held  on  the 
8th  Jan.  1904,  when  the  court  allowed  the  appeal 
and  discharged  the  rate  subject  to  the  opinion  of 
the  High  Court  on  the  following  case. 

The  following  facts  were  proved,  or  for  the 
purpose  of  this  case  admitted : — 

The  appellants  were  contractors  for  the  con- 
struction of  a  double  line  of  railway,  part  of 
which  passed  through  the  respondents'  district. 

For  the  purposes  of  their  business  the  appel- 
lants deemed  it  desirable  that  certain  of  the  men 
whom  they  employed  should  live  near  the  work 
upon  which  they  were  engaged,  and  to  this  end 
the  appellants  had  by  agreement  with  the  owners 
or  occupiers  of  four  pieces  of  land  at  Brancliffe 
Bottoms,  Dale,  and  South  Anston  respectively, 
and  with  the  railway  company  on  a  fifth  piece  of 
land  at  Cramfit,  the  property  of  the  railway  corn- 
ea) Reported  by  W.  W.  Out,  Esq.,  Barrtiter-ftt-Lftw. 
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pany,  within  the  boundaries  of  railway  lines  when 
the  same  should  be  completed,  all  five  each  pieces 
of  land  being  within  the  respondents'  district, 
erected  upon  a  portion  of  each  of  the  pieces  of 
land  a  hut  or  structure  of  substantially  the  same 
nature.  A  plan  of  one  of  the  structures  was 
annexed  to  and  formed  part  of  this  case. 

The  method  of  construction  of  the  structures 
was  as  follows:  Into  the  ground  were  driven 
wooden  stakes  about  5ft.  apart;  to  these  were 
nailed  wooden  sills  or  cross  pieces,  thus  forming 
a  foundation  or  platform ;  wooden  uprights  were 
nailed  to  the  foundation  and  to  the  uprights 
boarding  was  nailed. 

The  fastening  of  the  superstructure  to  the 
foundation  or  platform  was  of  a  degree  sufficient 
to  keep  the  superstructure  unaffected  by  wind  or 
storm. 

The  huts  or  structures  were  capable  of  being 
readily  removed  by  the  contractors  during  the 
progress  of  the  works,  or  upon  the  completion  of 
the  works  without  damage  to  the  ground,  and 
contained  no  sanitary  arrangements.  There  wa9 
a  roof  of  corrugated  iron,  and  the  interior  of  the 
structure  was  lined  with  match  boarding.  The 
structures  were  heated  by  iron  stoves  with  the 
exception  of  the  structure  at  South  Anston, 
which  had  brick  chimney  breasts. 

Each  of  the  structures  (except  the  structure  at 
South  Anston)  was  divided  internally  into  a 
sleeping-room,  where  on  an  average  about  twenty 
men  slept,  a  living-room,  two  sleeping- rooms  for 
a  caretaker  and  his  family,  and  a  pantry;  a 
wash-house  of  similar  construction  was  erected 
near  to  each  of  the  structures. 

The  structure  at  South  Anston  was  similarly 
divided,  but  was  used  as  to  two  rooms  as  offices 
for  the  officials  of  the  railway  company  (exclu- 
sively), as  to  two  other  rooms  as  offices  for  the 
appellants,  and  as  to  the  remainder  for  the 
accommodation  of  the  timekeeper  and  his  family. 
The  structures  had  been  in  their  present  situa- 
tion for  upwards  of  one  year. 

The  respondents  had  described  in  the  valua- 
tion list  each  of  the  aforesaid  premises  under 
the  name  of  "  section  "  (with  the  exception  of 
the  premises  at  South  Anston,  which  were 
described  as  "section  and  offices,"  and  in  the 
demand  note  as  "  baijdings  and  other  heredita- 
ments not  being  agricultural  land")  and  had 
assessed  the  same  at  101.  in  respect  of  the  gross 
estimated  rental,  and  at  6J.  13a.  4(2.  as  the  net 
rateable  value. 

It  was  admitted  by  the  appellants  that  for  the 
purposes  of  this  case  if  the  premises  were  rate- 
able in  law,  they  were  the  persons  in  occupation  of 
the  same. 

The  assessments  of  the  lands  upon  parts  of 
which  tbe  structures  were  erected  had  not  been 
reduced  since  the  erection  of  the  structures. 

Upon  the  facts  the  justices  in  quarter  sessions 
were  of  opinion  that  the  structures  in  question 
were  not  "  houses/' 

It  was  contended  by  the  appellants  that  the 
premises  were  not  rateable,  first,  because  the 
structures  were  chattels  ;  and,  secondly,  because 
the  premises  were  merely  part  of  the  plant  used 
by  the  appellants  in  the  construction  of  the  rail- 
way, and  that  in  that  sense  only  was  the  occupa- 
tion beneficial. 

It  was  also  contended  on  behalf  of  the  appel- 
lants that  the  rate  in  question  should    be  dis- 


charged, because  it  involved  a  claim  to  rate  the 
same  land  twice  over,  (a)  to  the  owner  or  occupier, 
(b)  to  the  appellants,  and  further  it  was  contended 
that  by  virtue  of  sect.  133  of  the  Lands  Clauses 
Consolidation  Act  1845  the  liability  for  the  poor 
rate  (particularly  as  to  the  huts  on  the  railway 
ground  at  Cramfit)  was  transferred  to  the  rail- 
way company.  It  was  further  contended  that  the 
huts  being  of  an  inflammable  character,  and 
entirely  devoid  of  sanitary  arrangements,  were 
not  "houses"  under  the  Public  Health  Acts  or 
otherwise,  but  were  chattels  only. 

It  was  contended  by  the  respondents  that  the 
premises  were  rateable,  first,  because  buildings 
constructed  in  the  manner  set  out  in  this  case 
were  not  in  law  chattels ;  secondly,  because  the 
structures  were  houses  within  the  meaning  of 
43  Eliz.  c.  2 ;  thirdly,  because  under  the  descrip- 
tion "  section,"  was  included  the  land  on  which 
the  structures  were  erected,  and  therefore  occupied 
by  the  appellants;  fourthly,  because  premises 
which  were  otherwise  rateable  were  not  any  the 
less  rateable  merely  by  reason  of  their  being  used 
in  connection  with  the  construction  of  a  railway ; 
and,  fifthly,  because  sect.  133  of  the  Lands  Clauses 
Consolidation  Act  1845  had  not  the  effect  con- 
tended for  by  the  appellants. 

If  the  court  should  be  of  opinion  that  the  con- 
tention of  the  appellants  with  regard  to  any  or 
all  of  the  premises  was  correct,  then  the  rate  in 
respect  of  such  premises  was  to  be  discharged, 
otherwise  the  rate  and  assessments  were  to 
stand. 

T.  E.  Ellison  (H.  W.  W.  Wilberforce  with  him) 
for  the  assessment  committee. — The  decision  of 
the  quarter  sessions  in  holding  that  these  struc- 
tures were  not  rateable  was  wrong.    They  were 
clearly  rateable  and  were  properly  rated.     [C.  A. 
Russell,  K.C.  for   the    appellants  agreed    that 
sect.  133  of  the  Lands  Clauses  Act  did  not  apply 
and  was  out  of  consideration  in  the  case.]    The 
points  raised  on  behalf  of  the  appellants  (Mitchell 
brothers)  in  the  court  below  were,  first,  that  these 
structures  were  chattels.     It  is  impossible  for 
anyone  to  say  that  buildings  of  this  kind  are  in 
the  nature  of  chattels.    Even  if  not  fixed  to  the 
soil  at  all  they  would  be  rateable ;  they  enhance 
the  value  of  the  occupation  of  the  land.   Secondly, 
it  was  contended  that  they  were  merely  railway 
plant,  but  no  distinction  of  that  kind  can  be  based 
on  the  ground  that  these  huts  were  used  for  the 
construction  of  the  railway,  as  that  ground  of 
distinction  would  apply  equally  to  any  houses 
that  might  be  erected  during  the  execution  of  the 
works.      Thirdly,    it  is  said  that   this   was  an 
attempt  to  rate  the  land  twice  over.    That  seem* 
to  be  based  on  the  finding  in  the  case  that  the 
assessments  of  the  lands  had  not  been  reduced 
since  the  erection  of  the  structures.    The  answer 
to  that  is  that  it  is  sought  to  impose  a  rate  not 
in  respect  of  the  value  of  the  occupation  before 
these  structures  were  erected,  but  in  respect  of  an 
increased  value  caused  by  these  structures.  Then, 
the  contention  as  to   the  liability  to  the  rate 
being  transferred  to  the  railway  company  under 
sect.  133  of  the  Lands  Clauses  Act  has  been 
abandoned.    Then,  the  last  point  made  was  that 
these  wooden  structures  were  not  "  houses  "  within 
the  meaning  of  the  Public  Health  Acts.    That  is 
immaterial,  as  they  clearly  come  within  sect.  1  of 
the  Poor  Belief  Act  of  1601  (43  Eliz.  o.  2)  as  houses, 
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and  that  is  sufficient.  Mitchell  Brothers  were  in 
exclusive  occupation  of  the  land  and  were  not 
mere  licensees,  and  they  were  therefore  rateable 
in  respect  of  the  structures. 

C.  A.  Russell  K.O.  (#•  T.  Waddy  with  him)  for 
the  appellants  (Messrs.  Mitchell  Brothers). — The 
appellants  were  not  rateable  in  respect  of  these 
structures.  The  question  is,  Was  the  agreement 
referred  to  in  the  beginning  of  the  case  an  agree- 
ment for  the  occupation  of  these  portions  of 
laud  by  the  appellants,  or  was  it  merely  a  licence 
to  the  appellants  to  ose  the  land  for  a  specified 
purpose  ?  We  submit  that  the  appellants  did  not 
occupy  at  all,  and  when  we  are  considering  the 
question  of  occupation  the  character  of  the  struc- 
tures cannot  be  important  The  facts  as  stated 
show  that  there  was  no  demise  of  the  land  at  all ; 
there  was  only  a  licence,  and  the  appellants  were 
only  licensees.  The  structures  were  boil  dines 
the  wholo  purpose  of  which  wa*  that  they  should 
be  shifted  about  as  the  purposes  of  the  construc- 
tion of  the  works  required.  No  doubt  they  were 
not  shifted  about  on  wheels,  but  they  were  such, 
and  their  whole  object  was  such  that  they  should 
be  easily  moved  about  according  to  the  require- 
ments of  the  works.  The  case  really  comes 
within  the  same  principle  as  that  applied  in 
Willing  v.  8t.  Pancras  Assessment  Committee 
(37  L.  T.  Rep.  126;  2  Q.  B.  Div.  581).  The 
question  must  come  back  to  this  point,  whether  a 
st  ructure  of  this  kind  is  to  be  treated  as  a  house. 
A.  structure  of  a  merely  temporary  kind,  such  as 
these  structures  were,  cannot  be  treated  as  a 
house,  and  that  they  were  not  houses  is  also  shown 
by  the  fact  that  they  were  easily  removable  by  the 
appellants  without  damage  to  the  ground.  There 
18  no  authority  one  way  or  the  other  on  the  point; 
but  the  whole  question  must  come  to  this,  aye 
or  no,  were  Messrs.  Mitchell  Brothers  in  rateable 
occupation  of  this  land.  It  is  submitted  that 
they  were  not  in  occupation  of  the  land,  and  that 
the  quarter  sessions  came  to  a  correct  decision  in 
holding  that  the  appellants  were  not  rateable. 

Lord  Alverstonb,  C.J. — We  have  no  doubt 
about  this  case,  and  I  can  only  think  from  what 
is  stated  in  the  case  that  the  quarter  sessions  had 
been  confused  by  the  number  of  absolutely  un- 
arguable points  which  appear  to  have  been  taken 
before  them.  The  case  states  that  by  agreement 
with  the  owners  or  occupiers  of  four  pieces  of 
land  the  appellants  erected  huts  or  structures 
of  a  certain  Kind,  and  the  case  goes  on  to  describe 
the  nature  of  those  structures,  showing  that  there 
was  a  complete  possession  for  the  time  being  by 
the  appellants  of  the  land  on  which  the  houses 
stood.  The  structures  were  erected  and  remained 
in  that  position  for  more  than  a  year.  There- 
fore no  question  arises  about  the  rateable  time  or 
period,  and  it  was  distinctly  admitted  by  the 
appellants  that,  if  the  premises  were  rateable  in 
law,  they  were  the  persons  in  occupation  of  the 
same.  There  could  not  have  been  a  much  more 
distinct  admission  of  liability.  That  being  the 
statement  as  to  their  liability  it  must  have  been 
that  the  appellants  desired  to  raise  the  point  as 
to  the  movability  of  the  structures  or  some  of 
the  other  points,  admitting  that  if  such  structures 
occupying  the  land,  as  they  did,  for  the  period 
stated  in  the  case,  were  rateable  hereditaments, 
they  were  the  persons  liable  to  be  rated  in  respect 
of  them.  I  do  not  think  that  there  is  now  any  doubt 


about  the  law  applicable  in  such  cases.  On  the 
one  side,  if  there  is  no  occupation  at  all,  or  no 
exclusive  occupation,  but  a  mere  licence  to  use  a 
part  of  the  premises  which  remained  in  the  occu- 
pation of  their  owner  or  tenant,  as  in  the  case  of 
Willing  v.  St,  Pancras  Assessment  Committee  (ubi 
sup,)  as  to  the  rateability  of  advertising  hoardings, 
or  as  in  the  case  of  London  and  North-  Western 
Railway  Company  v.  Buchmaster  (33  L.  T.  Rep. 
329;  L.  Rep  10  Q.  B.  70,  444),  as  to  the  rate- 
ability  of  stables  at  Clapham  Junction,  then  there 
is  no  rateability.  If  there  is  exclusive  possession 
or  occupation  of  land  for  a  sufficient  time,  then 
in  whatever  way  it  may  be  described  in  the  agree- 
ment, there  is  rateability.  That  was  the  decision 
of  the  House  of  Lords  in  the  case  of  Holywell 
Union  v.  Halkyn  Drainage  Company  (71  L.  T. 
Rep.  818 ;  (1895)  A.  G.  117).  In  this  case  I  am 
utterly  unable  to  understand  how,  if  a  man  goes 
on  to  land  and  erects  a  wooden  structure  upon  it 
of  this  character,  he  is  any  the  less  occupier 
because  he  has  the  right  to  pull  the  structure 
down  or  move  it  on  to  another  piece  of  land  when 
it  pleases  him  to  do  so,  and  if  he  has  occupied  it  for 
a  sufficient  time  he  is  rateable.  I  think  the  deci- 
sion of  the  Court  of  Quarter  Sessions  ought  to 
have  been  that  these  appellants,  Messrs.  Mitchell 
Brothers,  were  rateable  in  respect  of  these  pre- 
mises. No  question  of  value  arises  here.  I  am 
now  deciding  that  these  appellants  were  rateable 
in  respect  of  their  occupation  of  this  land, 
enhanced  by  the  fact  that  they  have  put  these 
structures  on  it,  and  have  used  the  land  for  that 
purpose.  1  am  of  opinion  that  this  appeal  of  the 
respondents  to  this  court  should  be  allowed. 

Kennedy,  J. — I  am  of  the  same  opinion,  and 
have  nothing  to  add. 
Ridley,  J.— I  agree. 

Appeal  of  the  respondent  union  to  the  Divi- 
sional Court  allowed. 

Solicitors:  for  the  Worksop  Union,  Tyrrell, 
Lewis,  Lewis,  and  Broadbent,  for  J.  8.  and  C.  A, 
Whall,  Worksop ;  for  the  appellants,  Bell,  Brodrick, 
and  Gray,  for  Rodgers  and  Co.,  Sheffield. 
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Friday,  Nov.  18,  1904. 

(Before  Lord  Alverstone,  C.J.,    Lawbance, 
Kennedy,  Ridley,  and  Channell,  JJ.) 

Rex  v.  Bridgwater,  (a) 

Criminal  law — Practice  —  Evidence  —  Prisoner's 
evidence — Cross-examination  as  to  character- 
Nature  and  conduct  of  the  defence — Criminal 
Evidence  Act  1898  (61  &  62  Vict.  s.  36). 

A  prisoner,  by  denying  the  truth  of  the  evidence 
given  by  the  witnesses  for  the  prosecution,  does 
not  make  an  imputation  on  the  character  of  the 
witnesses  for  the  prosecution  within  the  meaning 
of  the  Criminal  Evidence  Act  1898,  s.  1.  Neither 
is  setting  up  a  defence  which  is  inconsistent  with 
the  truth  of  the  statements  made  by  the  wit- 
nesses for  the  prosecution  setting  up  a  defence 
the  nature  ana  conduct  of  which  is  such  as  to 
involve  imputations  on  the  character  of  the 
witnesses  for  the  prosecution    so  as  to  make 

a)  Beported  by  A.  A.  Bithunb,  Esq.,  Bftrrietsr-ftt-L&w. 
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Or.  Cab.  Res.] 


Rex  v.  Hale. 


[Ce.  Cab.  Res. 


the  prisoner  liable   to  cross-examination  as    to 
character. 

Cask  stated  by  the  Recorder  of  Birmingham. 
The  prisoner  Bridgwater  was  charged  with  steal- 
ing a  quantity  of  copper  wire.  The  wire  was 
found  by  the  police  in  a  perambulator,  wheeled  by 
the  prisoner's  wife,  close  to  the  warehouse  from 
which  it  had  been  stolen,  the  prisoner  being  with 
his  wife  at  the  time.  It  appeared  from  the  facts 
stated  that  the  prisoner,  who  was  a  dealer  in 
metal,  had  from  time  to  time  given  information 
to  the  police  with  regard  to  robberies  of  metal, 
and  that,  on  being  charged  at  the  police- station 
with  stealing  the  copper  wire  in  question,  he  had 
btated  that  he  was  acting  under  the  instructions 
of  a  certain  Detective-sergeant  Moss. 

At  the  trial  the  detective-sergeant  gave  evi- 
dence, and  contradicted  the  prisoner's  statement. 
The  prisoner,  in  giving  evidence  in  his  own  behalf, 
repeated  the  statement  as  to  his  employment  by 
the  police  with  details. 

Counsel  for  the  Crown  then  proceeded  to  cross- 
examine  the  prisoner,  and  in  cross-examination 
asked  him  whether  he  had  not  been  previously 
convicted. 

The  counsel  for  the  defence  did  not  object  to 
this  question,  but,  on  counsel  for  the  Crown  cross- 
examining  as  to  the  details  of  the  convictions, 
objected,  as  the  whole  cross-examination  was 
contrary  to  the  Criminal  Evidence  Act  1898 
(61  &  62  Vict.  c.  36),  s.  1  (6).  Counsel  for  the 
Crown  contended  that  the  cross-examination  was 
permissible  on  the  ground  that  the  prisoner  by 
his  evidence  had  made  imputations  on  the 
character  of  the  detective-sergeant. 

The  learned  recorder  permitted  the  cross- 
examination  on  the  gi  ound  that  the  nature  and 
conduct  of  the  defence  was  such  as  to  involve 
imputations  on  the  detective-sergeant. 

The  jury  convicted  Bridgwater. 

The  question  for  the  opinion  of  the  court  was 
whether  under  the  chcu instances  of  the  case 
counsel  for  the  Crown  was  entitled  to  put  to 
Bridgwater  questions  relating  to  his  previous 
conviction. 

No  counsel  appeared. 

Lord  Alverstone,  C.J. — We  think  that  the 
objection  taken  in  this  case  must  be  held  to  be 
valid,  and  that  the  conviction  is  therefore  bad. 
We  have  to  consider  whether  the  circumstances 
of  the  case  were  such  as  to  justify  the  counsel 
for  the  prosecution  questioning  the  prisoner  as 
to  previous  convictions.  The  section  says  that 
when  a  person  charged  is  called  as  a  witness  in 
pursuance  of  the  Act,  he  shall  not  be  asked,  and 
if  asked  shall  not  be  required  to  answer,  any 
question  tending  to  show  that  he  has  been  con- 
victed of  any  other  offence  unless  (inter  alia) 
the  nature  and  conduct  of  the  defence  has  been 
such  as  to  involve  imputations  on  the  character 
of  the  prosecutor  or  the  witnesses  for  the  prose- 
cution. I  must  repeat  what  I  have  said  before — 
namely,  that  raising  a  defence,  even  in  forcible 
language,  is  not  of  necessity  casting  imputations 
on  the  character  of  the  prosecutor  or  his  wit- 
nesses. Of  course,  imputations  may  be  cast  on 
their  character  quite  independently  of  the  defence 
raised,  either  by  direct  evidence  or  by  questions 
put  to  them  in  cross-examination.  In  this  case 
it  cannot  be  said  that  the  recorder  regarded  what 
happened  in  the  case  as  other  than  raising  the 


defence.    His  direction  to  the  jury  shows  that  he 
dealt  with  the  case  on  that  view.    He  says :  "  I 
directed  the  jury  that  if  they  thought  the  pri- 
soner was    in  point  of   fact  acting   under  the 
directions  of  Moss,  or  bad  reasonable  grounds 
for  believing  he  was  acting  under  the  directions 
of  Moss,  they  should  acquit  him."    He  therefore 
acted  on  the  view  that  the  defence  raised  was  not 
such   as  to  cast  any  imputation  on  Moss.    It 
seem 8  to  me  that,  on  the  whole  statement  of  what 
the  prisoner's  counsel  was  endeavouring  to  elicit 
from  Mobs,  he  was  not  doing  more  than  developing 
his  defence  that  the  prisoner  was  acting  under 
Moss'   directions,  and    seeking  to    substantiate 
that  defence  by  means  of  admissions  from  Moss. 
If  the  questions  put  to  Moss   had  involved  the 
imputation  that   he   was   guilty  of  misconduct 
independently  of  the  defence,  or  of  the  necessity 
for  developing  the  defence,  different  considera- 
tions might  arise,  for  the  questions  might  then 
perhaps  be  construed  as  an  attack  on  the  prose- 
cutor's   general    character.      In    this    case   the 
question  as  to  whether  the  prisoner  had  been 
convicted  was  answered  without  any  objection 
from  the  prisoner's  counsel,  and  he  only  objected 
to    the   further  questiftn  as  to    the    nature   of 
the    offence.      It    must    not    be    thought    that 
because  counsel  for   a  prisoner  allows    a  ques- 
tion as  to  previous  conviction  to  be  put,  he  can 
afterwards  impugn  the  conviction  on  the  ground 
of  the  inadmissibility  of  such  a  question.     He 
cannot  stand  aside  and  allow  an  improper  question 
to  be  put  and  afterwards  rely  upon  that  question 
as  a  ground  for  quashing  the  conviction.     In  this 
case,  and  under  the  circumstances,  if  the  learned 
recorder  had  told   the  jury  that  they  were  to 
disregard  the  prisoner's  answer  as  to  his  having 
been  previously  convicted,  this  court  would  not,  I 
think,  have  been  inclined  to  interfere.    But  the 
recorder  did   not  do  anything  of  the  kind,  and 
therefore  it  was  made  to  appear  to  the  jury  that 
the  question  was  justified  under  the  Act,  because, 
in  the  words  of  the  section,  the  nature  or  conduct 
of  the  defence  was  such  as  to  involve  imputations 
on  the  character  of  the  prosecutor  or  the  witnesses 
for  the  prosecution.     We  can  see  no  ground  for 
any  such  suggestion,  and  think,  therefore,  the 
question  ought  not  to  have  been  put ;  and  as  it 
was  put,  and  the   jury  were  not  cautioned  to 
disregard  the  answer,  the  conviction  cannot  stand 
and  must  be  quashed. 

Lawrance,  Kennedy,  Ridley,  and  Chan- 
nkll,  JJ.  concurred.  Conviction  quaihed. 

No  solicitors  were  instructed. 


Friday,  Nov.  18, 1904. 

(Before   Lord   Alverstone,   C.J.,    Lawrance, 
Kennedy,  Ridley,  and  Channell,  JJ.) 

Rex  v.  Hale.  (a). 

Criminal  law — Practice — Evidence — Cruelty  to 
children — Presence  of  child  at  trial — When 
necessary — 57  &  58  Vict.  c.  41,  *.  16.(6) 

By  sect.  16  of  the  Prevention  of  Cruelty  to  Children 

la)  Reported  by  A.  A.  BlTHUNE.  Esq.,  Barriater-at-Law. 

(b)  The  Prevention  of  Cruelty  to  Children  Aot  1894 
is  repealed  by  the  Prevention  of  Crnelty  to  Children  Act 
1898,  bnt  sect.  16  is  re-enaoted  by  aeot.  16  of  the  later 
Aot. 
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Act  1894  it  is  provided  that  where  in  any  pro- 
ceedings with  relation  to  an  offence  of  cruelty 
within  the  meaning  of  the  Act,  or  of  any  of  the 
offences  mentioned  in  the  schedule  to  the  Act,  the 
court  is  satisfied  by  the  evidence  of  a  registered 
medical  practitioner  that  the  attendance  before  the 
court  in  respect  of  any  child  of  whom  the  offence 
is  alleged  to  have  been  committed  would  involve 
serious  danger  to  its  life  or  health,  and  is  further 
satisfied  that  the  evidence  of  the  child  is  not 
essential  to  the  just  hearing  of  the  case,  the  case 
may  be  proceeded  with  and  determined  in  the 
absence  of  the  child. 
Held,  that  this  enactment  does  not  require  the 
presence  of  the  child  in  court  in  every  case,  but 
only  when  the  evidence  of  the  child  is  necessary. 

This  case,  as  stated  by  Kennedy,    J.,  was  as 
follows : — 

At  the  Glamorgan  Assizes  Ellen  Hale  was 
tried  before  me  on  an  indictment  which  in  the 
first  eight  counts  charged  her  with  offences  under 
the  Prevention  of  Cruelty  to  Children  Act  1894 
(57  &  58  Yict.  c.  41),  s.  1,  in  regard  to  four  children 
of  the  ages  respectively  of  twelve,  seven,  five,  and 
three  years.  The  indictment  comprised  in  these 
counts  charges  against  the  prisoner,  in  regard  to 
each  child,  of  wilfully  neglecting  the  child  in  a 
manner  likely  to  cause  such  child  unnecessary 
suffering  and  injury  to  its  health. 

In  regard  to  the  second  count,  which  was  the 
count  charging  the  prisoner  with  wilfully 
neglecting  the  eldest  child  in  a  manner  likely  to 
cause  injury  to  his  health,  I  held  there  was  no 
evidence  which  could  justify  a  conviction,  and  a 
ninth  count  against  the  prisoner  under  the 
Inebriates  Act  1879  42  &  43  Yict.  c.  19)  and 
57  &  58  Yict.,  c.  ■»',  s.  11,  was  not  proceeded 
with. 

The  jury  found  the  prisoner  guilty,  in  respect  of 
all  the  four  children,  of  the  offences  charged 
against  her  in  the  first,  third,  fourth,  fifth,  sixth, 
and  seventh  counts. 

None  of  the  children  were  produced  as 
witnesses  for  the  prosecution,  and  none  of  them 
were  present  in  court,  and  in  the  course  of  the 
trial  1  drew  the  attention  of  Mr.  Arthur  Lewis, 
the  counsel  for  the  prosecution,  to  the  provisions 
of  sect.  16  of  the  Prevention  of  Cruelty  to 
Children  Act  1894,  and  there  was  some  discussion 
as  to  whether  the  effect  of  the  said  section  is  or  is 
not,  by  necessary  implication,  that  a  case  under 
the  1st  section  of  the  said  Act  cannot  be  "  pro- 
ceeded with  and  determined "  in  the  absence  of 
the  child  in  respect  of  whom  the  offence  is  alleged 
to  have  been  committed,  except  under  two  con- 
ditions specified  in  sect.  16 — viz.,  (1)  that  the 
court  is  satisfied  by  the  evidence  of  a  registered 
medical  practitioner  that  the  attendance  of  the 
child  before  the  court  would  involve  serious 
dancer  to  its  life  or  health,  and  (2)  the  court  is 
further  satisfied  that  the  evidence  of  the  child  is 
not  essential  to  the  just  hearing  of  the  case. 

There  was  in  the  present  case  no  such  evidence 
of  a  registered  medical  practitioner  as  is  mentioned 
in  tiiis  section.  This  16th  section  has  never 
received  judicial  interpretation,  and  the  meaning 
and  application  appeared  to  me  to  be  so  far  open 
to  argument  that  I  have  thought  it  right, 
according  to  the  request  of  the  counsel  on  behalf 
of  the  prisoner,  to  state  a  case  for  the  opinion  of 
the  Court  for  Crown  Cases  Reserved  upon  the 
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question,  and  I  postponed  judgment  and  released 
the  prisoner  on  bail  pending  the  decision  of  the 
court. 

The  question  for  the  consideration  of  the  court 
is  whether  or  not,  under  the  said  sect.  16,  at  the 
trial  of  an  indictment  under  57  &  58  Yict.  c.  41, 
8.  I,  the  attendance  at  the  court  of  the  child  in 
respect  of  whom  the  offence  is  alleged  to  have 
been  committed  is,  except  under  the  circumstances 
of  exception  therein  specified,  requisite  and 
necessary  in  order  that  the  case  may  be  proceeded 
with  and  determined. 

If  in  the  opinion  of  this  court  the  case  was  one 
in  which  I  ought  to  have  held  that,  in  the  absence 
of  the  children  and  of  any  evidence  of  a  registered 
medical  practioner  to  justify  their  absence,  no 
case  had  been  presented  by  the  prosecution  upon 
which  the  accused  could  properly  be  convicted, 
the  conviction  is  to  be  quashed,  otherwise  the 
conviction  is  to  stand.  w  R  Kknnbdt. 

Clarke  Hall,  for  the  Crown,  referred  to 

Beg.  v.  Cox,  77  L.  T.  Rep.  534;  18  Cox  0.  C.  672 ; 
(1898)  1  Q.  B.  179. 

The  prisoner  was  not  represented. 

Lord  Alverstonk,  C.J. — I  am  glad  that  this 
case  should  have  been  stated  in  order  that  it  may 
be  judicially  determined  what  is  the  meaning  of 
the  enactment  in  the  section.  But  now  that  the 
matter  has  been  discussed  I  have  no  doubt.  The 
section  cannot  have  meant  that  in  every  case  the 
child  must  be  in  court,  for  that  would  be  to  make 
a  condition  in  this  class  of  offence  which  does 
not  exist  in  any  other  offence.  I  think  that  the 
enactment  was  intended  to  provide  for  the 
appearance  of  the  child  when  its  evidence  was 
necessary.  It  is  quite  true  that  it  was  within 
the  power  and  authority  of  the  judge  to  say 
that  a  child  need  not  attend  quite  apart  from 
the  power  given  by  this  section.  But  framers  of 
these  Acts  of  Parliament,  not  having  every 
incident  of  the  criminal  law  before  them,  often 
insert  provisions  which  are  unnecessary.  The 
section  was,  no  doubt,  inserted  in  the  interest  of 
the  prisoner.  If  the  child's  evidence  is  essential,  the 
child  must  be  called ;  if  the  child's  evidence  is  not 
essential,  then  it  need  not  be  present  in  court.  In 
the  case  of  proceedings  before  magistrates  the 
conditions  must  be  fulfilled.  But  in  this  case  I 
have  come  to  the  conclusion  that  the  presence  of 
the  children  was  not  essential,  and  that  the 
conviction  must  stand. 

Lawbancb,  Kennedy,  Ridley,'  and  Chan- 
nel, JJ.  concurred.  Conviction  affirmed. 

Solicitor :  Moreton  Phillips. 
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Rex  v.  Kent  Justices. 
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£n$xtm  Cmtrt  of  $ttbiota- 


COURT    OF    APPEAL. 

Saturday,  Dec.  3, 1904. 

(Before  Collins,  M.R.,  Stirling  and 
Mathew,  L.JJ.) 

Rex  v.  Kent  Justices,  (a) 

appeal  prom  the  king's  bench  division. 

Highway — Diversion — Notice  to  be  affixed  on  the 
highway — Period  for  which  notice  is  to  remain 
affixed— Highway  Act  1835  (5  &  6  Will.  4,  c.  50), 
8.85. 

Under  sect.  85  of  the  Highway  Act  1835  it  is  not  a 
condition  precedent  to  the  power  of  the  justices 
to  certify  as  therein  provided  for,  that  the  notice, 
which  the  section  directs  to  be  affixed  on  the 
highway,  shall  have  remained  there  for  four 
successive  weeks. 

Decision  of  the  Divisional  Court  (21  Cox  Mag. 
Cas.  626;  91  L.  T.  Hep.  193 ;  (1904)  2  K.  B. 
349)  reversed  upon  this  point. 

Appeal  by  the  justices  of  Kent  from  a  decision 
of  the  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Kennedy,  JJ.)  making  absolute  a  rule 
nisi  for  a  certiorari  to  bring  up  and  quash  the 
certificate  of  two  justices  and  an  order  of  the 
quarter  sessions  directing  the  enrolment  of  the 
certificate  for  the  purpose  of  diverting  a  certain 
highway  at  Tonbridge,  in  the  county  of  Kent. 

The  facts  are  fully  stated  in  the  report  of  the 
case  before  the  Divisional  Court  (21  Cox  Mag. 
Cas.  626 ;  91  L.  T.  Rep.  193;  (1904)  2  K.  B.  349). 

With  regard  to  the  point  upon  which  the 
present  appeal  was  brought,  the  facts  were  as 
follows : — 

On  the  11th  Nov.  1903  two  justices  viewed  the 
highway  proposed  to  be  diverted,  and  on  the  same 
day  directed  the  urban  district  council  and  their 
surveyor  to  affix  a  notice  in  the  form  prescribed 
by  the  Highway  Act  1835  at  the  place  and  by  the 
side  of  each  end  of  the  highway  from  whence  the 
same  was  proposed  to  be  diverted. 

On  the  14th  Nov.  a  notice  in  proper  form  and 
dated  the  11th  Nov.  1903  was  duly  affixed  on  the 
highway;  and  the  same  notice  was  inserted  in  a 
newspaper  called  the  Tonbridge  Free  Press  which 
was  published  on  the  14th,  21st,  and  28th  Nov., 
and  the  5th  Dec.  1903  ;  and  a  like  notice  was 
affixed  on  four  successive  Sundays — viz.,  the  15th, 
22nd,  and  29th  Nov.,  and  the  6th  Dec— at  the 
principal  door  of  the  parish  church  of  Tonbridge. 

On  the  7th  Dec.  1903  the  same  two  justices 
gave  a  certificate  approving  of  the  proposed 
diversion. 

On  the  23rd  Dec.  in  the  same  year  the  Ton- 
bridge  Rural  District  Council  gave  notice  of 
appeal  to  quarter  sessions  against  the  certificate, 
on  the  ground  that  the  provisions  of  the  High- 
way Act  1835  had  not  been  complied  with. 

On  the  7th  Jan.  1904  the  quarter  sessions 
dismissed  the  appeal,  and,  on  the  application  of 
the  Tonbridge  Urban  District  Council,  made  an 
order  for  the  diversion  of  the  highway  in  accord- 
ance with  the  certificate. 

(a)  Reported  by  E.  Manlby  Smith,  Esq.,  Barrister-at-Law. 


On  the  11th  March  a  rule  nisi  was  obtained  on 
behalf  of  the  Tonbridge  Rural  District  Council  for 
a  certiorari  to  remove  into  the  King's  Bench 
Division  the  certificate  and  the  order  of  the 
quarter  sessions  for  the  purpose  of  having  them 
quashed. 

The  Divisional  Court  (Lord  Alverstone,  C.J., 
Wills  and  Kennedy,  JJ.)  made  the  rule  absolute, 
upon  the  ground  that,  as  the  notice  affixed  on  the 
highway  had  not  remained  there  for  four  succes- 
sive weeks  before  the  issue  of  the  justices'  certifi- 
cate, the  conditions  prescribed  by  sect.  85  of  the 
Highway  Act  1835  had  not  been  complied  with, 
and  the  certificate  was  therefore  bad.  The  court 
at  the  same  time  overruled  two  other  objections 
made  on  behalf  of  the  Tonbridge  Rural  District 
Council  to  the  validity  of  the  certificate,  and  held 

(1)  that  justices  may  view  and  give  a  certificate 
under  sect.  85  who  are  not  the  same  two  justices 
who  originally  viewed  the  proposed  diversion 
under  a  resolution  of  the  district   council ;  and 

(2)  that  the  certificate  need  not  recite  the  written 
consent  of  the  owner  of  the  land  through  which 
the  proposed  new  highway  is  to  pass. 

The  justices  appealed  from  the  decision  of  the 
Divisional  Court  that  the  notice  affixed  on  the 
highway  should  have  been  there  for  four  succes- 
sive weeks  before  the  justices  gave  their  cer- 
tificate. 

The  Highway  Act  1835  (5  &  6  Will.  4,  c.  50) 
provides  as  follows : 

Sect.  84.  When  the  inhabitants  in  vestry  assembled 
[now  the  urban  authority]  shall  deem  it  expedient  that 
any  highway  should  be  stopped  up,  diverted,  or  turned 
.  .  .  the  chairman  of  such  meeting  shall  by  an  order 
in  writing  direct  the  surveyor  to  apply  to  two  justices  to 
view  the  same.    .    .     . 

Sect.  85.  When  it  ahall  appear  upon  such  view 
of  such  two  jastioes  of  the  peace  made  at  the  request 
of  the  said  surveyor  as  aforesaid  that  any  public 
highway  may  be  diverted  and  turned,  either  entirely 
or  subject  as  aforesaid,  bo  as  to  make  the  same 
nearer  or  more  commodious  to  the  publio,  and  the 
owner  of  the  lands  or  grounds  through  which  auoh  new 
highway  bo  proposed  to  be  made  shall  consent  thereto 
by  writing  under  his  hand,  or  if  it  shall  appear  upon  suoh 
view  that  any  publio  highway  is  unnecessary,  the  said 
justices  shall  direct  the  surveyor  to  affix  a  notice  in  the 
form  or  to  the  effect  of  schedule  (No.  19)  to  this  Aot 
annexed  in  legible  characters  at  the  place  and  by  the 
Bide  of  each  end  of  the  said  highway  from  whenoe  the 
same  is  proposed  to  be  turned,  diverted,  or  stopped  up, 
either  entirely  or  subject  as  aforesaid,  and  also  to  insert 
the  same  notice  in  one  newspaper  published  or  generally 
circulated  in  the  county  where  the  highway  so  proposed 
to  be  diverted  and  turned  or  stopped  up,  either  entirely 
or  subject  as  aforesaid  (as  the  case  may  be),  shall  lie 
for  four  successive  weeks  next  after  the  said  justices 
have  viewed  such  publio  highway,  and  to  affix  a  like 
notice  on  the  door  of  the  church  of  every  pariah  in 
whioh  suoh  highway  so  proposed  to  be  diverted,  turned, 
or  stopped  up,  either  entirely  or  Bubjeot  as  aforesaid,  or 
any  part  thereof,  shall  lie  on  four  successive  Sundays 
next  after  the  making  such  view  ;  and  the  said  several 
notices  having  been  so  published,  and  proof  thereof 
having  been  given  to  the  satisfaction  of  the  said  jastioes, 
and  a  plan  having  been  delivered  to  them  at  the  tame 
time  particularly  describing  the  old  and  the  proposed  new 
highway  by  metes,  bounds,  and  admeasurement  thereof, 
whioh  plan  shall  be  verified  by  some  competent  surveyor, 
the  said  justices  shall  proceed  to  certify  under  their  hands 
the  fact  of  their  having  viewed  the  said  highway  as 
aforesaid,  and  that  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  publio.    .    .    . 
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Macmorran,  EC.C.  (B.  Cunningham  Glen  and  A. 
Bethune  with  him)  for  the  justices. — Sect.  85, 
according  to  the  ordinary  grammatical  construc- 
tion of  the  English  language,  cannot  he  construed 
to  mean  that  the  notice  affixed  on  the  highway  is  to 
remain  there  for  four  successive  weeks.  The  words 
in  the  section  "  for  four  successive  weeks  "  do  not 
apply  to  the  clause  as  to  the  notice  affixed  on  the 
highway.  The  word  "affix  "  is  only  applicable  to 
the  act  of  fastening  up.  It  would  be  meaningless 
to  speak  of  "  affixing  for  four  successive  weeks." 
Moreover,  it  would  be  impracticable  to  require 
that  a  notice  so  affixed  must  be  kept  in  its  place 
all  that  time;  for  it  would  be  very  difficult  to 
prevent  its  being  pulled  down  by  someone,  if  any 
one  really  desired  to  put  a  stop  to  the  proposed 
diversion  of  the  road.  The  other  two  conditions 
in  sect.  85  are  that  the  notice  shall  be  inserted  in 
a  newspaper  for  four  successive  weeks,  and  that 
the  notice  shall  be  put  up  for  four  successive 
Sundays.  Both  those  conditions  can  be  com- 
plied with  in  a  period  less  than  twenty-eight 
days. 

Danckwerts,  K.O.  and  Holder  for  the  Tonbridge 
Rural  District  Council. — The  object  of  the  Legis- 
lature in  directing  the  notice  to  be  put  up  on  the 
highway  is  to  secure  that  everyone  interested 
in  the  preservation  of  the  highway  should  be 
aware  of  what  is  about  to  be  done,  before  it  is 
done: 

Reg.  v.  Surrey  Justices,  L.  Rep.  5  Q.  B.  466. 

It  is  the  most  reasonable  construction  to  put  upon 
this  section  that  the  notice  so  affixed  should 
remain  there  for  some  considerable  period.  If  it 
was  a  sufficient  compliance  with  the  requirement 
of  the  section  merely  to  affix  it,  without  any 
necessity  for  its  being  kept  there,  it  might  be 
pulled  down  the  next  moment  after  it  was  put  up, 
and  the  object  of  the  Legislature  would  be 
defeated.  It  is  not  a  straining  of  the  words  of 
the  section  to  read  the  words  "  for  four  successive 
weeks  "  into  the  provision  for  affixing  the  notice 
on  the  highway.  As  the  provisions  of  this  section 
were  passed  with  the  view  of  protecting  the  rights 
of  the  public,  they  should  be  construed  strictly, 
and  those  persons  whose  desire  is  to  deprive  the 
public  of  a  piece  of  highway  should  be  bound  to 
conform  most  fully  with  the  conditions  imposed 
on  them.]  They  also  repeated  their  arguments  in 
the  court  below  that,  on  the  refusal  to  certify  by 
the  two  justices  that  originally  viewed  the  high- 
way proposed  to  be  diverted,  the  proceedings 
ought  to  have  been  begun  again  from  the  begin- 
ning ;  and  that  the  consent  of  the  owner  of  the 
land  ought  to  have  been  recited  in  the  certificate 
given  by  the  justices.] 

Macmorran,  K.C.  in  reply. 

Collins,  M.R. — This  is  an  appeal  from  a 
decision  of  the  Divisional  Court  upon  a  very 
technical  point  arising  upon  the  construction  of 
sect  85  of  the  Highway  Act  1835.  That  section 
imposes  certain  conditions  before  an  order  can 
be  made  for  diverting  or  stopping  up  a  highway, 
and  the  question  raised  here  is  whether  or  not  a 
certain  one  of  those  conditions  has  been  performed 
so  aa  to  satisfy  the  requirements  of  the  section. 
Now,  sect.  85  is  as  follows :  [His  Lordship  read 
it]  I  will  assume  that  all  the  conditions  there 
mentioned  have  been  fulfilled,  with  the  exception 
of  the  one  which  the  Divisional  Court  held  had 
not  been  fulfilled.    Certain  objections  with  refer- 


ence to  those  conditions  were  raised  in  the  court 
below   and   were    overruled.      They  have    been 
raised  again  in  this  court,  and  as  to  them  I  think 
it  is  unnecessary  I  should  say  more  than  that  on 
those  points  I  agree  with  the  decision  of  the 
Divisional    Court.      The    condition    which    the 
Divisional  Court  held  had  not  been  fulfilled  was 
that  which  had  reference  to  the  fixing  a  notice  in 
proper  form  at  each  end  of  the  highway  which 
was  proposed  to  be  diverted.    A  notice  was  put 
up  in  the  required  places,  but  in  the  notice  the  day 
named  as  the  day  on  which  the  justices'  certifi- 
cate would  be  given  was  less  than  four  weeks 
distant.    The  certificate  was  afterwards  given  on 
the  day  named.    In  the  court  below  it  was  con- 
tended   that  unless  the  notice  is    put  up  and 
remains  affixed  for  four  successive  weeks — i.e., 
for   twenty-eight  days— the  certificate    is  bad, 
because  the  statutory  condition  has  not  been  ful- 
filled.   The  question  is  whether  it  is  necessary 
that  the  notice  be  maintained  for  the  full  period 
of  twenty-eight  days  in  the  place  where  it  was 
put  up.    The  answer  to  that  depends  upon  the 
words  of  sect.  85.      The  section  says  that  the 
surveyor  is  to  "affix"  the  notice;   it   does  not 
say  that  he  is  to  maintain  it  there.    It  contains 
no  provision  with  regard  to  the  time  it  is  to 
remain  affixed.    The  section  then  provides  that 
the  surveyor  is   to  insert  the  same  notice  in  a 
newspaper  published  or  circulated  in  the  county 
for  four  successive  weeks  next  after  the  justices 
have  viewed  the  highway.    The  Divisional  Court 
found  no  difficulty  on  this  part  of  the  case,  and 
were  satisfied  that  the  advertisement  had  ap- 
peared four  times  in  a  weekly  newspaper.    Then 
comes  the  provision  that  the  surveyor  is  to  affix 
a  like  notice  on  the  church  door  on  four  successive 
Sundays  next  after  the  justices'  view.    That  was 
duly  done.    Then  the  section  says  that  "  the  said 
several  notices  having  been  so  published,"  and 
proof  thereof  given,  the  justices  shall  proceed  to  cer- 
tify.   I  can  see  no  limit  of  time  for  the  mainten- 
ance of  the  notice  when  affixed.    There  have  been 
four  affixings  on  the  church  door  and  four  inser- 
tions in  the  newspaper.    I  cannot  see  any  gram- 
matical connection  in  the  words  of  the  section 
between  the  directions  for  the  affixing  of  the 
notice  on  the  highway  and  the  "  four  successive 
weeks."     The  word  "affix"  does  not  of  itself 
involve  any  idea  of  continuous  duration.     We 
ought  not  to  read  into  the  Act  a  condition  which 
is  not  to  be  found  there.    For  these  reasons  I  feel 
obliged  to  differ  from  the  conclusion  arrived  at  by 
the  Divisional  Court  with  regard  to  this  point. 
I  do  not  think  that  sect.  85  makes  it  a  condition 
that  the  notices  affixed  on  the  highway  should 
subsist  there  for  four  successive  weeks  before  the 
justices  can  give  their  certificate.    The  appeal 
must  therefore  be  allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion  and 
for  the  same  reasons,  but,  as  we  are  differing  from 
the  judgment  of  the  Divisional  Court,  I  think  it 
right  to  state  my  reasons  shortly  in  my  own 
words.  The  question  is  whether  the  procedure 
provided  by  sect.  85  for  the  diversion  of  a  high- 
way has  been  properly  followed  in  the  present 
case.  Sect.  84  of  the  Highway  Act  1835  directs 
that  there  must  be  a  view  by  two  justices,  and 
sect  85  then  proceeds  to  say  what  is  to  be  done 
after  the  view.  If  upon  the  view  it  appears  to 
the  justices  that  the  nigh  way  may  be  diverted  so 
as  to  make  it  nearer  or  more  commodious  to  the 
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public,  and  the  owner  of  the  land  through  which 
the  new  highway  is  proposed  to  be  made  consents 
ia  writing,  then  the  justices  are  to  direct  the 
surveyor  to  affix  a  notice  in  the  form  prescribed 
by  the  Act  at  the  place  and  by  the  side  of  each 
end  of  the  highway  from  whence  the  proposed 
diversion  is  to  be  made,  and  to  insert  the  same 
notice  in  a  newspaper  published  or  circulated  in 
the  county  for  four  successive  weeks  next  after  the 
justices  have  viewed  the  highway,  and  to  affix  a 
like  notice  on  the  church  door  on  four  successive 
Sundays  next  after  the  making  such  view.  Then 
the  section  goes  on  to  provide  that "  the  said 
several  notices  having  been  so  published,  and 
proof  thereof  having  been  given  to  the  satisfaction 
of  the  said  justices,"  and  a  plan  having  been 
delivered,  the  justices  shall  proceed  to  certify 
the  fact  of  their  having  viewed  the  highway,  and 
that  the  proposed  new  highway  is  nearer  or  more 
commodious  to  the  public.  The  question  then 
arises,  At  what  date  after  their  view  may  the 
justices  resume  their  consideration  of  the  matter 
and  proceed  to  give  their  certificate  ?  A  limit  is 
imposed  by  sect.  85  which  directs  that  the  sur- 
veyor is,  first,  to  affix  a  notice  at  each  end  ot  the 
highway  proposed  to  be  diverted;  secondly,  to 
insert  the  same  notice  in  one  newspaper  for  four 
successive  weeks  next  after  the  justices  have 
made  their  view;  and,  thirdly,  to  affix  a  like 
notice  on  the  church  door  for  four  successive 
Sundays  next  after  making  the  view.  It  is  quite 
clear  that  the  notice  must  be  inserted  in  one 
newspaper  published  or  generally  circulated  in 
the  county,  out  the  Act  does  not  eay  whether  the 
newspaper  is  to  be  a  daily  or  a  weekly  one,  and 
therefore  it  was  open  to  the  surveyor  to  insert  the 
notice  in  a  newspaper  published  once  a  week,  and 
that  insertion  was  to  be  for  four  successive 
weeks  next  after  the  justices  had  viewed  the 
highway.  The  notice  is  also  to  be  affixed  on  the 
church  door  on  four  successive  Sundays  next  after 
making  such  view.  So  far  as  regards  those  two 
requirements,  it  appears  to  me  that  neither  of 
them  involves  the  suspension  of  proceedings  for 
twenty- eight  days.  It  was  not  necessary  that  the 
notice  should  be  inserted  in  the  newspaper  for 
twenty-eight  days.  Nor  had  the  notice  to  remain 
on  the  cburch  door  for  twenty- eight  days.  But 
it  was  argued  that  the  Act  requires  the  notice 
which  is  to  be  affixed  on  the  highway  shall  remain 
there  for  four  successive  weeks  before  the  justices 
can  proceed  to  certify.  The  question  is,  Does  the 
Act  impose  any  such  obligation  r1  I  do  not  see 
that  the  grammatical  construction  of  the  Act 
requires  it.  The  Act  merely  says  that  the  sur- 
veyor shall  affix  the  notice  on  the  highway, 
shall  insert  the  same  notice  in  a  newspaper 
for  four  successive  weeks,  and  shall  affix 
a  like  notice  on  the  church  door  for  four 
successive  Sundays.  It  is  said  that  the  words 
"  for  four  successive  weeks "  are  to  be  read 
as  applying  to  the  direction  for  the  affixing  of  the 
notice  on  the  highway,  but  that  does  not  seem  to 
me  the  grammatical  rendering  of  the  seotion. 
You  cannot  speak  of  "  affixing  "  a  notice  for  four 
successive  weeks.  A  notice  is  "  affixed  "  once  for 
all,  and  there  it  is  left.  But  the  Act  says  nothing 
about  keeping  the  notice  up  for  four  successive 
weeks  after  it  has  been  affixed.  Therefore  I  come 
to  the  conclusion  that  all  that  the  Act  requires 
is  that,  after  the  view  by  the  justices,  their  con- 
sideration of  the  matter  is  not  to  be  resumed 


until  after  a  period  of  time  sufficient  for  the 
notice  to  be  affixed  on  the  highway,  and  for  the 
insertion  of  the  same  notice  in  a  newspaper,  and 
the  affixing  of  a  like  notice  on  the  church  doors 
as  provided  bv  sect.  85.  No  limit  has  been 
specified  by  the  Act  with  regard  to  the  time 
during  which  the  notice  is  to  remain  affixed  on 
the  highway.  It  is  assumed  that  the  justices  will 
satisfy  themselves  that  the  notice  has  been  pro- 
perly affixed,  and  that  the  other  two  requirements 
of  the  section  have  been  complied  with,  before 
they  proceed  to  give  their  certificate.  I  agree 
that  the  appeal  must  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
The  objection  taken  on  behalf  of  the  district 
council  is  purely  technical.  It  is  said  that  in 
diverting  a  highway  a  public  right  is  being  taken 
away,  and  that  therefore  the  Act  should  oe  con- 
strued strictly  against  those  who  are  taking 
proceedings  to  bring  about  the  diversion.  Bat  it 
seems  to  me  that  the  object  of  the  Act  is  to 
benefit  the  public  by  providing  them  with  a  better 
highway  than  they  had  before.  Therefore  it 
seems  to  me  that  that  argument  fails  entirely. 
Then  it  is  sought  to  read  into  sect.  85  a  provision 
that  the  notice  which  has  to  be  affixed  on  the 
highway  is  to  remain  there  for  four  successive 
weeks  before  the  justices  can  give  their  certifi- 
cate. I  cannot  see  such  a  provision  in  the  Act, 
and  I  think  that  such  a  provision  would  be  most 
unreasonable  and  unpractical.  We  are  not  now 
dealing  with  a  case  in  which  the  person  who  put 
the  notice  deliberately  pulled  it  down  again. 
Such  a  case  would  give  rise  to  other  considera- 
tions. The  other  two  requirements  of  the  seotion 
with  regard  to  the  insertion  of  the  notice  in  a 
newspaper  and  the  affixing  of  it  on  the  church 
door  may  each  be  complied  with  in  a  period  of 
time  less  than  four  weeks.  Yet  it  is  argued  that 
we  ought  to  hold  that  the  Act  intends  that  the 
notice  affixed  on  the  highway  is  to  be  kept  there 
for  four  successive  weeks.  I  cannot  gather  that 
from  the  words  of  the  section.  I  will  not  repeat 
what  has  been  said  by  my  Lord  and  Stirling,  LJ., 
but  I  will  only  add  that  I  entirely  agree  with 

em'  Appeal  allowed. 

Solicitors  for  the  district  council,  Collyer- 
Bristow,  Hill,  and  Co ,  agents  for  Stone,  Simpson, 
and  Mason,  Tun  bridge  Wells. 

Solicitors  for  the  justices,  Neve,  Beck,  and 
Kirby,  agents  for  Neve  and  Williams,  Tonbridge. 


Dec.  13  and  14, 1904. 

(Before  Collins,  M.B.,  Stirling  and 
Mathew,  L.JJ.) 

Headland  v.  Coster  and  another,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Distress  —  Poor  rate — Costs  and  charges  of  dis- 
tress— Distress  for  sum  not  exceeding  201. — 
Limitation  of  amount  of  costs  and  charges — 
Distress  (Costs)  Act  1817  (57  Geo.  3,  c.  93),  «.  1, 
schedule—Distress  (Costs)  Act  1827  (7  &  8  Geo.  4, 
c.  17)— Distress  for  Bates  Act  1849(12  &  13  Vict, 
c.  14,),  *.  1. 

The  provisions  of  the  Distress  (Costs)  Act  1817,  as 
extended  to  a  distress  for  poor  rates  for  an 

(a)  Reported  by  J.  H.  Willi  A  MA,  Esq..  Harrlater-*t-L*w. 
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amount  not  exceeding  201.  by  the  Distress  {Costs) 
Act  1827,  are  still  in  force;  and  no  costs  or 
charges  in  respect  of  such  a  distress  can  be 
taken  in  excess  of  the  amounts  provided  by 
those  statutes. 

Hill  v.  Pannifer  (21  Cox  Mag.  Cas.  519;  90  L.  T. 
Rep.  511 ;  (1904)  1  K.  B.  811)  overruled. 

Appeal  of  the  plaintiff  from  an  order  of  the 
Divisional  Court  dismissing  an  appeal  from  the 
County  Court  at  Bromley,  in  Kent. 

The  plaintiff  brought  this  action  in  the  County 
Court  to  recover  the  sum  of  5*.  7d.,  the  alleged 
amount  of  an  excessive  charge  made  by  the 
defendants  in  carrying  out  a  distress  for  poor 
rates. 

The  plaintiff  was  a  ratepayer,  and  he  did  not 
pay  a  sum  of  5s.  part  of  a  poor  rate  which  had 
been  duly  demanded  of  him. 

An  order  was  made  against  the  plaintiff  by 
justices  for  payment  of  that  sum  of  5s.,  and  a 
warrant  of  distress  was  issued  against  him. 

Some  of  his  goods  were  seized  under  the 
warrant  of  distress,  and  were  sold  for  11.  0*.  9d. 
From  that  sum  the  defendants,  who  were  police 
officers  who  carried  out  the  distress  and  sale, 
deducted  a  sum  for  expenses  of  sale  amounting 
to  7s.  9d. 

The  plaintiff  alleged  that  the  defendants  were 
only  entitled  to  deduct  for  the  expenses'  of  sale 
the  amount  prescribed  in  the  schedule  to  the 
Distress  (Costs)  Act  1817,  and  that  they  had 
deducted  5s.  7(2.  more  than  that  amount. 

It  was  admitted  for  the  purposes  of  this  appeal 
that  the  charge  made  was  5s.  Id.  in  excess  of 
the  charge  allowed  by  the  schedule  to  the  Act  of 
1847. 

The  County  Court  judge  found  that  the 
amount  charged  was  in  the  circumstances  rea- 
sonable, and  gave  judgment  for  the  defendants, 
holding  that  the  Act  of  1817  had  been  impliedly 
repealed  by  the  Distress  for  Rates  Act  1849. 

The  Act  of  27  Geo.  2,  c.  20,  provides : 

Sect.  1.  Whereas  by  many  Acta  of  Parliament  justices 
of  the  peaoe  are  empowered  to  issue  warrants  for  the 
distress  and  sale  of  goods  and  chattels,  but  the  charges 
of  distraining,  keeping,  and  sale  of  Bach  goods  and 
chattels  are  not  provided  for  in  all  the  said  Acts,  nor  is 
there  a  time  in  all  cases  limited  for  the  sale  thereof, 
whereby  inconveniences  have  arisen.  Therefore,  for 
remedy  thereof,  be  it  enacted  that  in  all  oases  where 
any  justice  or  justices  of  the  peaoe  is  or  are,  or  shall  be, 
required  or  empowered  by  any  Aot  or  Acts  of  Parlia- 
ment now  in  force,  or  hereafter  to  be  made,  to  issue  a 
warrant  of  distress  for  the  levying  of  any  penalty 
inflicted  or  any  sum  of  money  direoted  to  be  paid,  by  or 
in  consequence  of  such  Act  or  Acts,  it  shall  and  may  be 
lawful  for  the  justice  or  justices  granting  such  warrant 
therein  to  order  and  direct  the  goods  and  chattels  to  be 
distrained  to  be  sold  and  disposed  of  within  a  certain 
time  to  be  limited  in  such  warrant,  so  as  such  time  be 
not  less  than  four  days  nor  more  than  eight  days, 
unless  the  penalty  or  ram  of  money  for  which  each 
distress  shall  be  made,  together  with  the  reasonable 
charges  of  taking  and  keeping  such  distress,  be  sooner 
paid. 

Sect  2.  The  officer  making  such  distress  shall  and  is 
hereby  empowered  to  deduct  the  reasonable  charges  of 
taking,  keeping,  and  selling  such  distress  out  of  the 
money  arising  by  such  sale;  and  the  overplus  (if  any) 
after  such  charges,  and  also  the  said  penalty  or  sum  of 
money,  shall  be  folly  satisfied  and  paid,  shall  be  returned 
on  demand  to  the  owner  of  the  goods  and  chattels  so 
dujtrained;  and  the  officer  executing  such  warrant,  if 


required,  shall  show  the  same  to  the  person  whose 
goods  and  chattels  are  distrained,  and  shall  suffer  a 
copy  thereof  to  be  taken. 

The  Distress  (Costs)  Act  181 7  (57  Geo.  3,  c.  93) 
provides : 

Seot.  1.  Whereas  divers  persons  acting  as  brokers, 
and  distraining  on  the  goods  and  chattels  of  others,  or 
employed  in  the  course  of  suoh  distresses,  have  of  late 
made  excessive  charges,  to  the  great  oppression  of  poor 
tenants  and  others ;  and  it  is  expedient  to  check  such 
practices.  Be  it  therefore  enacted,  that  from  and  after 
the  passing  of  this  Aot  no  person  whatsoever  making 
any  distress  for  rent,  where  the  Bum  demanded  and  dne 
shall  not  exceed  the  sum  of  twenty  pounds  for  and  in 
respect  of  suoh  rent,  nor  any  person  whatsoever  employed 
in  any  manner  in  making  such  distress,  or  doing  any 
act  whatsoever  in  the  course  of  suoh  distress  or  for 
carrying  the  same  into  effect,  shall  have,  take,  or  receive 
out  of  the  produce  of  the  goods  or  chattels  distrained 
upon  and  sold,  or  from  the  tenant  distrained  on, 
or  from  the  landlord,  or  from  any  other  person 
whatsoever,  any  other  or  more  costs  and  charges  for 
and  in  respect  of  such  distress,  or  any  matter  or 
thing  done  therein,  than  such  as  are  fixed  and  set  forth 
in  the  schedule  hereunto  annexed  and  appropriated  to 
each  aot  which  shall  have  been  done  in  the  oourse  of 
such  distress ;  and  no  person  or  persons  whatsoever 
shall  make  any  charge  whatsoever  for  any  aot,  matter, 
or  thing  mentioned  in  the  said  schedule,  unless  soon  act 
shall  have  been  really  done. 

Schedule  of  the  Limitation  of  Costs  and  Charges  on 
Distresses  for  Small  Rents. 

Catalogues,  sale  and  commission,  and  delivery  of 
goods,  one  shilling  in  the  pound  on  the  net  produce  of 
the  sale. 

The  Distress  (Costs)  Act  1827  (7  &  8  Geo.  4, 
c.  17)  provides : 

Whereas  by  an  Aot  passed  in  the  fifty-seventh  year 
of  the  reign  of  His  late  Majesty  King  George  the  Third, 
intituled  an  Act  to  regulate  the  cost  of  distressss  levied 
for  payment  of  small  rents,  certain  regulations  are  made 
with  respect  to  the   costs  and  charges  of  levying  and 
disposing  of  suoh  distresses  where  the  sum  demanded 
and  due  shall  not  exceed  twenty  pounds.     And  whereas 
it  is  expedient  that  the  said  Aot  should  be  amended  by 
extending  the  same  to  distresses  for  other  causes  ;  be  it 
therefore  enacted  that  from  and  after  the  passing  of  this 
Aot  all  the  rules,  regulations,  clauses,  provisions,  penal- 
ties, matters,  and  things  in  the  said  Aot  contained  shall 
extend  and  be  construed  to  extend,  and  shall  be  applied 
and  put  in  execution,  so  far  as  the  same  are  applicable 
and  capable  of  being  put  into  execution,  with  respect  to 
any  distress  or  levy  which  shall  be  made  for  any  land 
tax,  assessed   taxes,  poor's  rates,   ohuroh  rates,  tithes, 
highways  rates,  s«*wer  rates,  or  any  other  rates,  taxes, 
impositions,  or  assessments  whatever  in  all  oases  where 
the  sum  demanded  and  due  for  or  in  respect  of  such 
taxes,  rates,  tithes,  assessments,  or  impositions  shall  not 
exceed  the  sum   of  twenty  pounds,   and  in  all  oases 
where  the  whole  of  the  several  sums  sought  to  be  levied 
by  distresses  taken  for  different  purposes  at  the  same 
time  shall  not  exceed  the  sum  of  twenty  pounds  ;  and 
that  suoh  costs  and  charges,  and  no  other,  shall  be 
taken  and  payable  as  the  costs  and  charges  of  the  levy 
and  disposition  of  suoh  distresses ;  and  that  all  suoh 
proceedings  shall  and  may  be  had  and  taken  against 
any  and  every  person  transgressing  the  regulations  of 
the  said  Act  in  the  levying  or  distraining  for  any  suoh 
taxes,  rates,  impositions,  or  assessments,  and  all  suoh 
persons  shall  be  liable  to  and  shall  incur  such  and  the 
like  penalties  as  by  the  said  Aot  are  direoted,  required, 
and  imposed  with  respect  to  persons  making  any  distress 
for  rent  contrary  to  the  directions  of  the  said  Aot ;  and 
that  in  any  order  or  judgment  of  any  justices  before 
whom  any  oomplaint  shall  be  preferred  in  consequence 
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of  this  Act,  snob  order  shall  be  expressed  to  be  made 
upon  a  complaint  for  the  breaoh  of  the  said  recited 
Aofc  as  amended  by  this  Act ;  and  that  the  said  recited 
Aot  and  this  Act  Bhall  be  taken  and  construed  together 
as  one  Aot  to  all  intents  and  purposes  whatsoever. 

The  Distress  for  Rates  Aot  1849  (12  &  13  Vict. 
c.  14)  provides : 

Sect.  1.  Whereas  provision  is  already  made  by  law 
for  the  recovery  of  the  sum  or  sumB  at  wbioh  any  person 
is  rated  or  assessed  to  the  relief  of  the  poor,  or  is  rated 
or  assessed  in  any  rate  for  the  highways,  in  England  or 
Wales,  by  distress  and  Bale  of  hiB  goods  and  chattels, 
and  in  default  of  suoh  distress  by  commitment  to  prison 
until  the  same  shall  be  paid ;  but  no  provision  is  made 
for  levying  the  oosts  and  expenses  incurred  by  the  over- 
seers  of  tbe  poor  or  the  surveyors  of  highways  in  the 
reoovery  of   the   same  respectively:    Be  it   therefore 
enacted  that  it  shall  be  lawful  hereafter  for  all  jus- 
tices of  the  peace,  if  in  their  discretion  they  Bhall  so 
think  fit,  in  any  warrant  of  distress  they  shall  make  and 
issue  for  the  levying  of  any  Bum  or  sums  to  which  any 
perBon  or  persons  is  or  are  now  or  may  hereafter  be 
rated  or  assessed  in  or  by  any  rate  or  assessment  for 
the  relief  of  the  poor  or  for  the  highways  in  England  or 
Wales,  or  in  or  by  any  other  rate  or  assessment  which 
by  law  now  or  hereafter  is  or  shall  be  directed  to  be 
enforced  or  recovered  in  the  same  manner  as  a  poor 
rate,  or  in  any  warrant  for  the  levying  of  any  arrears 
of  the  same   to  order  that  a  sum,   such  as  they  deem 
reasonable,  for  the  costs  and  expenses  which  such  over- 
seers  or   surveyors,  or  the  persons  applying  for  suoh 
warrant,  eh  ill  have  incurred  in  obtaining  the  same  Bhall 
also  be  levied  of  the  goods  and  chattels  of  the  person 
or  persons  against  whom  such  warrant  Bhall  be  granted, 
together  with  the  reasonable  charges   of  the  taking, 
keeping  and  selling  of  the  said  distress. 

The  plaintiff  appealed,  and  the  Divisional 
Court  (Lord  Alverstone,  O.J.,  Kennedy  and 
Channell,  JJ.)  dismissed  the  appeal  upon  the 
ground  that  tbe  question  was  concluded  by  the 
decision  in  Hill  v.  Pannifer  (21  Cox  Mag.  Cas. 
519  ;  90  L.  T.  Rep.  511 ;  (1904)  1  K.  B.  811). 

The  plaintiff  appealed  with  leave. 

Montague  Shearman,  K.C.  and  R.  M.  Mont- 
gomery, for  the  appellant. — The  Divisional  Court 
in  this  case  simply  followed  the  previous  decision 
of  the  Divisional  Court  in  Hill  v.  Pannifer  (21  Cox 
Mag.  Cas.  519;  90  L.  T.  Rep.  511 ;  (1904)  1  K.  B. 
811).  The  decision  in  that  case  was  wrong  and 
ought  to  be  overruled.  The  provisions  of  sect.  1 
and  of  the  schedule  to  the  Distress  (Costs)  Act 
1817,  as  to  the  charges  which  can  be  made  upon 
distresses  for  rent  not  exceeding  202.,  which  were 
extended  by  the  Distress  (Costs)  Act  1827  to  dis- 
tresses for  poor  rates  not  exceeding  201.,  are  still  in 
force,  and  are  still  applicable  to  all  distresses  for 
poor  rates  not  exceeding  201.  Those  provisions 
are  not  impliedly  repealed  by  the  provisions  of 
the  Distress  for  Rates  Act  1849.  Under  the  Act 
of  43  Eliz.  c.  3,  there  was  an  implied  power  on  a 
distress  for  poor  rate  to  levy  a  reasonable  Bum  for 
the  expenses  of  making  and  selling  the  distress : 

Moyse  v.  Cocksedge,  Willes,  636 ;  Barnes,  459. 

Then  the  Act  of  18  Geo.  3,  c.  19,  was  passed  for 
the  purpose  of  enabling  the  overseers  to  recover 
the  reasonable  costs  of  obtaining  the  warrant  of 
distress.  That  Act  was  repealed  in  1848  and  the 
provisions  of  the  Act  of  1849  were  intended  to 
provide  for  those  costs.  There  is  no  inconsistency 
between  the  provisions  of  the  Act  of  1849  and 
those  of  the  Act  of  1817  as  extended  to  distresses 
for  poor  rates.    The  earlier  Acts  apply  only  to 


distresses  for  amounts  not  exceeding  201.  and 
expressly  limit  the  charges  in  those  oases,  whereas 
the  Act  of  1849  applies  to  distresses  for  amounts 
exceeding  201.  and  provides  that  the  charges  in 
such  cases  shall  be  reasonable.  Therefore  the 
two  enactments  can  perfectly  well  exist  together. 
Further,  it  may  be  that  the  maximum  charge 

Erovided  by  the  earlier  Acts  will  not  in  all  oases 
e  "  reasonable,"  and  the  later  Act  will  give  power 
to  reduce  them  to  a  reasonable  sum : 
Ex  parte  Arnison,  L.  Rep.  3  Ex.  56. 

Although  it  may  sometimes  be  held  that  there 
has  been  an  implied  repeal  of  an  earlier  statute 
by  the  provisions  of  a  later  statute,  yet  that  will 
only  be  done  under  special  conditions  and  circum- 
stances and  where  it  is  impossible  for  the  provi. 
sions  of  both  statutes  to  exist  at  the  same  time : 

Seward  v.  The  Vera  Crux,  52  L.  T.  Eep.  474 ;  10 

App.  Cas.  59 ; 
Millington  v.  Harwood,  66  L.  T.  Eep.  576 ;  (1892) 

2  Q.  B.  166. 

Danckwerts,  K.C.,  Stamford  Hutton,  and  A.  E. 
Gill  for  the  respondents. — The  decision  in  Hill  v. 
Pannifer  (ubi  sup.)  was  right  and  governs  this 
case.    In  the  case  of  Moyse  v.  Cocksedge  (ubi  sup.) 
the  decision  was  only  that  the  person  distraining 
did  not  become  a  trespasser  ab  initio  merely  by 
reason  of  the  fact  that  he  levied  for  the  expenses 
of  the  distress;  and  the  opinion  expressed,  that 
there  was  an  implied  power  under  the  statute  of 
Elizabeth  to  levy  for  the  reasonable  expenses  of 
making  the  distress,  was  merely  obiter.    There 
was  no  such  power  under  the  statute  of  Elizabeth ; 
that  power  was  expressly  given  by  the  statute  of 
27  Geo.  2,  c.  20,  which  shows  that  there  was  not 
any  such  power  before.    The  Acts  of  1817  and 
1827  only  regulated  the  amount  of  charges  which 
might  be  made  in  respect  of  distresses  for  poor 
rates,  the  power  to  levy  for  such  charges  having 
been  given  by  the  statute  27  Geo.  2,  o.  20.    The 
latter  statute  was  repealed  by  the  Act  of  1848, 
and  thereupon  the  Acts  of  1817  and  1827  ceased 
to  apply  to  distresses  for  poor  rates,  for  there  was 
then  no  power  to  levy  for  the  expenses  of  suoh 
distresses.    Then  came  the  Act   of  1849,  which 
expressly  recites  that  "  no  provision  is  made  for 
levying  the  costs  and  expenses  incurred  by  the 
overseers  of  the  poor  in  the  recovery  of  "  poor 
rates,  and  then  proceeds  to  enact  that  the  over- 
seers may  levy  for  "  the  reasonable  charges  of  the 
taking,  keeping,  and  selling  of  the  said  distress." 
Therefore  the  recovery  of  those  charges  is  now  in 
all  cases  regulated  solely  by  the  Act  of  1849. 
The  recital  in  that  Act  shows  that  there  was  no 
implied  power  under  the  statute  of  Elizabeth  to 
levy  for  charges,  and  that  the  dictum  in  Moyse  v. 
Cocksedge  (ubi  sup.)  was  wrong.    In  any  case,  the 
provisions  of  the  Act  of  1849  are  inconsistent  with 
the  provisions  of  the  Acts  of  1817  and  1827  as 
applied  to  distresses  for  poor  rates,  and  therefore 
those  provisions  of  the  earlier  Acts  are  impliedly 
repealed.    They  referred  also  to 

Reg.  v.  Price,  42  L.  T.  Eep.  439  ;  5  Q.  B.  Div.  300; 
Qarnett  v.  Bradley,  39  L.  T.  Eep.  261 ;  3  App.  Gas. 

944; 
Lwmsden  v.  Burnett,  78  L.  T.  Eep.  778 ;    (1898) 

2  Q.  B.  177 ; 
Be  Allen,  (1894)  2  Q.  B.  924. 

Montague  Shearman,  K.C.  in  reply. —  The 
repeal  in  the  Act  of  1848  includes  a  great 
number  of  statutes,  which  were  repealed  with  a 
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view  to  consolidation  and  re-enactment,  and  the 
fact  that  the  Acta  of  1817  and  1827  are  not 
referred  to  strongly  goes  to  show  that  it  was  not 
intended  to  affect  the  provisions  of  those  Acts. 

Cur.  adv.  vult. 

Bee.  14. — Collins, M.B. — This  is  an  appeal  from 
tbe  decision  of  the  Divisional  Court  in  an  action 
brought  by  a  person,  whose  goods  were  distrained 
for  a  portion  of  the  poor  rate,  to  recover  the  small 
snm  of  5s ,  whioh  he  alleged  had  been  illegally 
levied  in  excess  of  tbe  statutory  charges  provided 
under  the  schedule  to  the  statute  57  Geo.  3, 
c.  93,  sect.  1,  as  extended  by  7  &  8  Geo.  4,  c.  17, 
which  he  contended  governed  this  case.  The 
contention  on  behalf  of  the  respondents  was  that 
this  statutory  schedule  had  ceased  to  exist  with 
regard  to  poor  rates,  having  been  impliedly 
repealed  by  the  Distress  for  Bates  Act  1849 
(12  &  13  Vict.  c.  14),  that  the  provisions  of  sect.  1 
of  the  later  Act  were  substituted  and  provide 
only  for  the  charges  being  "  reasonable  " ;  and 
that,  inasmuch  as  in  this  case  the  County  Court 
judge  found  that  the  charge  was  in  the  circum- 
stances reasonable,  the  plaintiff  was  not  entitled 
to  succeed.  Before  the  Divisional  Court  this  case 
was  not  argued,  but  was  simply  decided  upon  the 
authority  of  an  earlier  case,  decided  in  the  present 
year,  upon  exactly  the  same  point,  in  favour  of 
the  defendants'  contention.  That  case  was  Hill  v. 
Pannifer  (21  Cox  Mag.  Cas.  519 ;  90  L.  T.  Bep. 
511 ;  (1904)  1  K.  B.  811),  decided  by  a  divisional 
court  consisting  of  Lord  Alverstone,  C.J., 
Kennedy  acd  Channel!,  JJ.  Therefore  the 
present  case  comes  before  us  practically  as  an 
apppeal  from  the  decision  in  Hill  v.  Pannifer 
(ubi  sup.).  As  1  have  said,  the  claim  in  the  present 
case  is  to  recover  the  excess  above  the  statutory 
maximum  charge,  and  it  is  admitted  for  the  pur- 
poses of  this  appeal  that  the  amount  now  claimed 
was  in  excess  of  the  statutory  maximum.  The 
point  is,  I  think,  a  short  one,  although  it  involves 
the  examination  of  several  statutes.  The  short 
ooint  is  whether  the  statutory  enactment  which 
fixes  specific  maximum  charges  has  been  impliedly 
repealed  by  the  statute  of  1849.  That  makes  it 
necessary  to  examine  the  statutes  in  question. 
The  statutes  which  are  said  to  be  repealed  are 
two,  or  in  effect  only  one,  for  the  later  statute 
simply  extends  the  provisions  of  the  earlier  one 
to  any  distress  for  poor  rates.  Those  statutes 
are  57  Geo.  3,  c.  93,  and  7  &  8  Geo.  4,  c.  17. 
Tbe  statute  of  57  Geo.  3,  c.  93,  contains  the 
standard  of  charges.  It  did  not  originally 
apply  to  a  distress  for  poor  rates,  but  it  was 
so  applied  by  the  later  Act  of  7  &  8  Geo.  4, 
c.  17.  The  Act  of  57  Geo.  3,  c.  93,  is  in  these 
terms: 

Whereas  divers  persons  acting  as  brokers  and  dis- 
training on  the  goods  and  chattels  of  others,  or  employed 
in  the  course  of  such  distresses,  have  of  late  made 
exoestive  charges  to  the  great  oppression  of  poor  tenants 
and  other*,  and  it  is  expedient  to  oheek  such  practices 
.  .  .  No  person  whatsoever  making  any  distress  for 
rent  where  the  sum  demanded  and  due  shall  not  exoeed 
the  snm  of  201.  for  and  in  respect  of  such  rent  .  .  . 
shall  have,  take,  or  receive  out  of  the  produce  of  the 
goods  or  chattels  distrained  upon  and  sold  .  .  .  any 
other  or  more  costs  and  charges  for  and  in  respect  of 
such  distress  or  any  matter  or  thing  done  therein  than 
suoh  as  are  fixed  and  set  for:h  in  the  schedule  hereunto 
annexed  and  appropriated  to  each  act  whioh  shall  have 
been  done  in  the  course  of  suoh  distress. 


Then  follows  the  list  of  costs  and  charges  in  the 
schedule,  the  only  material  words  of  which  are  : 
"  Catalogues,  sale  and  commission,  and  delivery 
of  goods,  one  shilling  in  the  pound  on  the  net 
produce  of  the  sale."  In  this  case  the  sum 
demanded  and  due  did  not  exceed  201.,  and  that 
scale  would  apply  if  not  repealed.  By  a  later  Act 
of  7  &  8  Geo.  4,  c.  17,  that  statute  was  made  to 
apply  to  the  case  of  a  distress  for  poor  rates. 
That  later  Act  is  intituled,  "  An  Act  to  extend 
the  provisions  of  an  Act  made  in  the  fifty-seventh 
year  of  King  George  the  Third  for  regulating  the 
costs  of  certain  distresses,"  and  it  enacts  that : 

Whereas  by  an  Act  passed  in  the  fifty-seventh  year  of 
the  reign  of  His  late  Majesty  King  George  the  Third 
.  .  .  certain  regulations  are  made  with  respect  to  the 
costs  and  charges  of  levying  and  disposing  of  snoh  dis- 
tresses where  the  snm  demanded  and  due  shall  not 
exoeed  201.,  and  whereas  it  is  expedient  that  the  same 
should  be  extended  to  distresses  for  other  causes  .  .  . 
all  the  rules,  regulations,  clauses,  provisions,  penalties, 
matters,  and  things  in  the  said  Act  contained  Bhall 
extend  and  be  construed  to  extend,  and  Bhall  be  applied 
and  put  in  exeoution,  so  far  as  the  same  are  applicable 
and  capable  of  being  put  in  execution,  with  respect  to 
any  distress  or  levy  whioh  shall  be  made  for  any 
.  .  .  poor's  rates  ...  in  all  oases  where  the 
sum  demanded  and  due  for  or  in  respect  of  such  rates 
shall  not  exoeed  the  sum  of  201. 

Therefore  we  have  this  legislation  made  applic- 
able to  a  distress  for  poor  rates  where  the  sum  due 
does  not  exceed  20/.,  and  it  is  still  applicable 
unless  it  has  been  repealed.  In  the  Divisional 
Court  this  case  was  decided  entirely  upon  the 
ground  that  the  subsequent  statute  of  1849  (12  & 
13  Vict.  c.  14)  had  impliedly  repealed  the  special 
enactment  contained  in  the  schedule  to  the  Act 
of  1817.  Before  us,  however,  the  case  has 
assumed  a  somewhat  different  aspect,  and  another 
point  has  been  more  relied  on,  though  the  point 
upon  which  the  court  below  decided  has  not  been 
abandoned.  The  Act  which  is  said  to  have 
impliedly  repealed  the  enactments  to  which  I 
have  referred  is  the  Distress  for  Rates  Act  1849. 
That  Act  is  intituled  "  An  Act  to  enable  overseers 
of  the  poor  and  surveyors  of  the  highways  to 
recover  the  costs  of  distraining  for  rates."  It 
iecites  that: 

Whereas  provision  is  already  made  by  law  for  the 
recovery  of  the  sum  or  sums  at  which  any  person  is 
rated  or  assessed  to  the  relief  of  the  poor  ...  by 
distress  and  sale  of  his  goods  and  chattels  .  .  .  but 
no  provision  is  made  for  levying  the  costs  and  expenses 
incurred  by  the  overseers  of  the  poor  ...  in  the 
recovery  of  the  same  .  .  .  be  it  therefore  enacted 
that  it  shall  be  lawful  hereafter  for  all  justices  of  the 
j.  eaoe  ...  in  any  warrant  of  distress  ...  to 
order  that  a  sum  such  as  they  may  deem  reasonable  for 
the  costs  and  expenses  whioh  snoh  overseers  .  .  . 
Bhall  have  incurred  in  obtaining  the  same  shall  also  be 
levied  of  the  goodB  and  chattels*  of  the  person  .  .  . 
against  whom  such  warrant  shall  be  granted,  together 
with  the  reasonable  charges  of  the  taking,  keeping,  and 
telling  of  the  said  distress. 

The  court  below  treated  that  as  an  implied  repeal 
of  the  earlier  Act,  and  gave  judgment  in  favour 
of  the  defendants.  Now  the  matter  has  come 
before  us  on  appeal.  It  has  been  forcibly  argued 
before  us  on  behalf  of  the  appellant  that  the 
basis  of  the  judgment  of  the  Divisional  Court 
was  wrong,  and  there  is  no  such  inconsistency 
between  the  later  and  the  earlier  statute  as  to 
lead  to  the  inference  that  the  later  statute  has 
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repealed  the  earlier  statute.  The  point  was  also 
made  that  the  earlier  Act  of  1848  (11  &  12  Yict. 
o.  43)  was  preliminary  and  ancilliary  to  the  Act 
of  the  next  year,  and  that  there  was  therein  an 
elaborate  repeal  of  previous  statutes  before  the 
legislation  of  the  next  year  was  introduced,  and 
that,  although  several  statutes  passed  before  and 
after  the  Acts  of  1817  and  1827  were  repealed,  yet 
the  two  statutes  of  1817  and  1827  were  neither  of 
them  referred  to  at  all.  That  is  a  remarkable 
fact,  if  it  was  intended,  as  the  respondents  con- 
tend, that  those  two  statutes  were  intended  to  be 
repealed  by  the  Act  of  1849.  There  was  an 
express  repeal  of  various  statutes  before  the 
passing  of  the  later  Act  of  1849,  and  yet  it  is 
contended  that  the  two  statutes,  which  were  not 
referred  to  at  all,  were  impliedly  repealed.  A 
statute  may  sometimes  be  held  to  be  impliedly 
repealed,  but  it  is  only  under  special  conditions  and 
circumstances  that  a  later  Act  is  held  to  impliedly 
repeal  an  earlier  Act.  Upon  this  question  the 
passage  from  the  judgment  of  Lord  Selborne,  in 
Seward  v.  The  Vera  Cruz  (52  L.  T.  Rep.  474 ;  10 
App.  Oas.  59,  68)  is  very  much  in  point.  Lord 
Selborne  there  said  :  "  Now,  if  anything  be  cer- 
tain it  is  this,  that  where  there  are  general  words 
in  a  later  Act  capable  of  reasonable  and  sensible 
application  without  extending  them  to  subjects 
specially  dealt  with  by  earlier  legislation,  you  are 
not  to  hold  that  earlier  and  special  legislation 
indirectly  repealed,  altered,  or  derogated  from 
merely  by  force  of  general  words,  without  any 
indication  of  a  particular  intention  to  do  so."  It 
was  pointed  out  on  behalf  of  the  appellant  that 
these  two  Acts  of  1817  and  1827,  and  the  subse- 
quent Act  of  1849,  may  well  coexist,  because  the 
later  Act  may  apply  to  all  distresses  for  sums 
above  20Z.,  whereas  the  earlier  Acts  applied  only  to 
distresses  for  sums  not  exceeding  202. ;  and  it  was 
further  said  that  there  was  no  incompatibility 
between  the  provisions  for  a  fixed  limit  in  the 
earlier  statutes,  and  the  provisions  in  the  later 
statute  that  the  charges  must  be  reasonable.  It 
may  well  be  that  the  Legislature  thought  that  in 
some  cases  the  statutory  maximum  would  be 
really  too  large  and  unreasonable,  and,  therefore, 
the  statute  fixing  a  maximum  charge  may  not  be 
incompatible  with  the  other  statute  which  says  that 
the  charges  must  be  reasonable.  Therefore,  even 
as  the  matter  stood  in  the  Divisional  Court,  the 
inclination  of  my  opinion  is  that  the  earlier  legisla- 
tion was  not  repealed  by  the  later  general  legislation. 
But  the  case,  as  it  has  been  argued  before  us,  has 
been  made  even  more  clear  than  it  was  in  the 
Divisional  Court  by  the  argument  which  was  put 
forward  on  behalf  of  the  respondents.  The  point 
made  before  us  was  that  the  appellant  had 
entirely  misconceived  the  foundation  of  the  right 
which  he  rested  upon  the  two  statutes  of  1817 
and  1827.  It  was  argued  that  these  two  statutes 
merely  quantified  the  amount  of  the  charges 
which  might  be  taken,  but  did  not  give  any  right 
to  levy  those  charges,  and  that  that  right  must 
be  found  in  some  earlier  statute.  It  was  said 
that  the  earlier  statute  was  an  Act  of  1754  (27 
Geo.  2.  c.  20).  [His  Lordship  read  sects.  1  and  2 
as  above  set  out.]  The  point  made  on  behalf  of 
the  respondents  upon  that  statute  was,  that  that 
was  the  statute  which  created  the  right  to  deduct 
charges,  and  that  the  subsequent  statutes  of  1817 
and  1827  merely  quantified  the  amounts;  and 
that,  as  the  Act  of  1754  was  repealed  by  the  Act 


of  1848,  therefore  the  foundation  of  the  right  to 
take  any  charges  at  all  was  swept  away,  and 
consequently  now  the  whole  matter  rested  upon 
the  Act  of  1849  alone.  On  the  other  hand,  it 
was  contended  on  behalf  of  the  appellant  that  no 
statute  was  required  to  give  the  right  to  levy 
charges  and  expenses ;  and  that  it  had  been  so 
decided  in  the  case  of  Moyse  v.  GocJesedge  (Willes, 
636).  In  that  case  it  was  decided  that  a  right  to 
levy  for  charges  and  expenses  must  be  implied 
out  of  the  statute  of  Elizabeth  (43  Eliz.  c.  2),  as 
incident  to  the  right  to  levy  a  distress  for  the 
poor  rate.  It  was  said  that,  therefore,  having 
that  right  under  the  statute  of  Elizabeth,  no 
other  statutory  basis  was  required  for  the  right 
to  levy  for  charges,  and  that  consequently  the 
repeal  of  the  statute  of  1754  did  not  affect  the 
question  at  all.  Counsel  for  the  appellant, 
relied,  therefore,  upon  the  broad  ground  of  the 
decision  in  Moyse  v.  Gocksedge  (ubi  sup.).  In 
that  case  the  action  was  one  of  trespass,  and 
the  two  question 8  seem  to  have  been  discussed; 
one  question  was  whether  there  was  a  right  to 
levy  a  certain  sum  for  the  expenses  of  a  distress 
for  poor  rate,  and  the  other  was  whether,  if 
there  was  not  that  right,  the  defendant  was  a 
trespasser  a b  initio.  From  the  report  of  the 
case,  both  points  appear  to  have  been  decided ; 
it  seems  to  have  been  decided  that  there  was  a 
right  to  levy  the  charge  in  question,  and  farther 
that,  even  if  there  was  not  that  right,  the 
defendant  would  not  be  a  trespasser  ab  initio. 
Counsel  for  the  respondents  impugned  that  deci- 
sion or  opinion  upon  the  first  question,  and  said 
that  the  action  was  only  one  of  trespass  and  that 
all  that  was  said  as  to  the  right  to  levy  for 
expenses  was  merely  obiter.  Now,  I  have  never 
before  heard  of  the  authority  of  that  case  being 
impugned.  It  has  been  cited  in  all  the  text 
books  without  comment  or  disapprobation,  and.  in 
my  opinion,  that  case  stands  good  and  affirms 
the  right  to  levy  for  charges  and  expenses.  Then, 
the  argument  on  behalf  of  the  respondents  was 
that  the  whole  basis  of  the  appellant's  case  must 
rest  upon  the  statute  of  1754,  and  that,  there 
being  no  other  foundation  for  his  contention,  as 
that  statute  was  repealed  in  1848,  the  respondents 
were  not  bound  by  any  standard  of  charges  except 
that  contained  in  the  statute  of  1849,  which  was 
that  the  charges  must  be  reasonable.  That 
argument  depends  upon  whether  the  statute  of 
1754  was  the  foundation  of  the  right  to  levy  for 
charges.  Certainly  it  was  not  so.  That  right 
did  not  require  that  statute  to  confer  it,  as 
appears  from  the  authority  of  Moyse  v.  Cocktedge 
(ubi  sup.),  and  there  is  nothing  to  impugn  the 
authority  of  that  case.  Therefore,  the  repeal  of 
the  statute  of  1754  certainly  cannot  affect  the 
position  of  the  appellant  in  this  case.  That 
statute  contained  the  provision  about  reasonable 
char  ires  of  taking,  keeping,  and  selling  the  dis- 
tress ;  it  was  passed  in  1754  and  coexisted  with 
the  Acts  of  1817  and  1827,  and  it  was  never  sug- 
gested that  there  was  any  incompatibility  between 
them ;  and  we  find  that  the  repeated  provisions 
of  the  Act  of  1754  are  repealed  Verbatim  et 
literatim  in  the  Act  of  1849,  which  is  said  to 
have  produced  the  incompatibility  upon  which  the 
respondents  have  relied.  What  difference  can  it 
make  that  the  earlier  statute  of  1754  has  been 
repealed  and  a  later  Act  enacted  in  the  same 
terms  P    It  seems  to  me  that  the  strongest  argu- 
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ment  on  behalf  of  the  appellant  is  to  be  deduced 
therefrom.  We  have,  then,  before  us,  in  addition 
to  the  arguments  need  before  the  Divisional 
Court,  this  argument  derived  from  what  was  done 
with  respect  to  the  Act  of  1754  in  the  Act  of 
1849.  Upon  that  view  of  the  case,  I  feel  bound 
to  differ  from  the  decision  of  the  Divisional 
Court.  There  is  one  point  which  does,  indeed, 
create  some  difficulty,  and  that  is  the  recital  to 
the  Act  of  1849,  which  seems  at  first  sight  to  be 
not  quite  compatible  with  the  view  which  I  have 
expressed.  I  will  read  that  recital,  whioh  is  as 
follows  :  "  Whereas  provision  is  already  made  by 
law  for  the  recovery  of  "  rates,  "  but  no  provision 
is  made  for  levying  the  costs  and  expenses  in- 
curred by  the  overseers  of  the  poor  or  the  sur- 
veyors of  highways  in  the  recovery  of  the  same 
respectively.  In  a  sense  that  is  true ;  but  it  is 
not  true  for  all  purposes,  because  there  was  the 
implied  provision  in  the  statute  of  Elizabeth,  as 
established  in  Moyae  v.  Cocksedge  {ubi  sup,).  But, 
inasmuch  as  in  1849  the  statute  of  1754  nad  been 
repealed  in  the  previous  year,  that  fact  may  have 
justified  the  Legislature  in  the  recital  that  there 
was  no  express  statutory  enactment  existing  at 
that  moment  providing  for  the  levying  of  costs 
and  charges.  Perhaps  in  that  sense  the  recital 
may  be  correct ;  or  it  may  be  a  mis-recital,  which 
is  a  thing  not  unknown.  However  that  may  be, 
it  seems  to  me  that  the  arguments  in  favour  of 
the  appellant  are  so  overwhelming  that,  if  it  were 
necessary  to  hold  that  that  was  a  mis-recital,  I 
should  be  prepared  to  do  so.  Therefore,  1  think 
that  we  must  differ  from  the  decision  of  the 
Divisional  Court,  and  that  this  appeal  must  be 
allowed. 

StibIjING,  L.J. — I  am  of  the  same  opinion, 
and,  as  we  are  differing  from  the  decision  of 
the  King's  Bench  Division,  I  will  shortly  state 
my  reasons.  For  that  purpose  I  will  shortly 
deal  with  the  history  of  the  legislation  upon 
the  subject.  Legislation  began  with  the  well- 
known  statute  of  Elizabeth,  which  authorised 
justices  of  the  peace  to  issue  warrants  to  dis- 
train and  sell  the  goods  of  defaulters.  That 
statute  contained  no  express  provision  as  to  how 
the  charges  for  taking,  keeping,  and  selling  the 
goods  distrained  are  to  be  levied.  In  1754  was 
passed  the  statute  of  27  Geo.  2,  c.  20,  which 
has  been  read,  which  was  passed  to  remedy  the 
inconveniences  whioh  had  arisen  because  the 
charges  of  distraining,  keeping,  and  sale  of  goods 
distrained  were  not  provided  for  in  the  statutes 
there  referred  to.  Sect.  2  of  that  statute  provides 
that "  the  officer  making  such  distress  shall  and 
is  hereby  empowered  to  deduct  the  reasonable 
charges  of  taking,  keeping,  and  selling  such 
distress."  That  being  so,  the  next  Btatute  which 
we  have  to  consider  is  one  which  deals,  not  with 
distresses  for  poor  rates,  but  with  distresses  for 
rent  That  Act  was  the  57  Geo.  3,  c.  93,  passed 
in  1817,  to  remedy  the  grievances  which  arose 
from  the  making  of  excessive  charges  by  persons 
employed  in  making  distresses,  and  especially  the 
"  great  oppression  of  poor  tenants."  That  statute 
provides  a  scale  of  charges  which  were  to  be 
obligatory  in  oases  of  distress  for  rent  not  exceed- 
ing 202.  A  question  has  been  raised  whether 
those  charges  are  fixed  so  as  to  be  eligible  in  all 
cases,  or  whether  only  maximum  charges  were 
defined.  It  is  not,  however,  necessary  to  say 
now  which  is  the  right  view.     Ten  years  later, 
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in  1827,  the  statute  of  7  &  8  Geo.  4,  c.  17,  was 
passed,  whioh  extends  the  provisions  of  the 
Act  of  1817  to  distresses  for  poor  rates  and  other 
rates.  The  preamble  to  that  Act  recites  that  "  it  is 
expedient  that  the  said  Act  should  be  amended 
by  extending  the  same  to  distresses  for  other 
causes,"  and  then  provides  that  "  all  the  rules, 
regulations,  clauses,  provisions,  penalties,  matters, 
and  things  in  the  said  Act  contained  shall 
extend  ...  to  any  distress  or  levy  whioh 
shall  be  made  for  any  .  .  .  poor's  rates,"  not 
exceeding  202.  Therefore  the  state  of  things  then 
was  this,  that  as  to  poor  rates  there  was  a 
statute  which  enabled  reasonable  charges  to  be 
levied,  and  there  was  the  statute  of  1817  which 
limited  the  charges  to  the  charges  prescribed  by 
that  Act,  where  the  distress  was  for  a  sum  not 
exceeding  202.  Then  we  come  to  the  Act  of 
1848.  In  that  year  it  seems  to  have  been  con- 
templated to  amend  and  consolidate  the  law  with 
reference  to  summary  proceedings  before  justices, 
and  accordingly  the  statute  11  &  12  Vict.  c.  43 
was  passed,  which  was  a  consolidating  and 
amending  Act.  There  is  nothing  in  that  Act 
specifically  dealing  with  poor  rates,  c>ut  by  sect.  36 
it  was  provided  that  certain  statutes,  from  18  Eliz. 
down  to  6  &  7  Will.  4,  should  be  repealed,  among 
whioh  was  the  statute  27  Geo.  2,  c.  20.  The 
important  fact  to  observe  is  that,  although  the 
Act  of  1754  was  expressly  repealed,  nothing  was 
said  as  to  the  Acts  of  1817  and  1827,  which  there- 
fore still  remained  in  force.  In  1849  the  statute 
12  &  13  Yict.  c.  14  was  passed,  dealing  specifi- 
cally with  poor  rates  and  highway  rates,  and 
making  provision,  with  respect  to  the  matter 
with  which  we  are  now  dealing,  that  justices  may 
with  respect  to  warrants  of  distress  for  poor 
rates  order  a  sum  for  expenses  to  be  levied  upon 
the  goods  distrained  "  together  with  the  reason- 
able charges  of  the  taking,  keeping,  and  selling 
of  the  said  distress,"  the  language  being  the 
same  as  in  the  Act  of  1754.  It  is  also  to  be 
observed  that  sect.  7  of  the  Act  of  1849  provides 
that  "  in  all  cases  where  such  costs  and  expenses 
as  aforesaid  shall  have  been  paid  and  received, 
or  any  proceedings  taken  or  imprisonment  had  for 
nonpayment  of  the  same,  such  payment  and 
receipt,  and  such  proceedings  or  imprisonment 
shall  be  deemed  legal  to  all  intents  and  purposes, 
and  no  action  or  other  proceeding  shall  be  had 
or  proceeded  in  for  or  in  respect  of  the  same." 
Looking  at  the  simple  construction  of  that  Act,  I 
would  say  that  its  object  with  regard  to  charges 
was  to  restore  the  state  of  things  existing  before 
the  repeal  of  the  Act  of  1754.  For  the  respondents 
it  was  contended  that,  after  the  Act  of  1848,  the 
provisions  of  the  Acts  of  1817  and  1827  ceased  to 
be  applicable  because,  except  by  virtue  of  the 
Act  of  1754,  there  was  no  power  to  take  charges 
out  of  the  proceeds  of  distress.  But  the  Acts  of 
1817  and  1827  were  not  repealed ;  they  remained 
ready  to  be  applied  as  soon  as  provision  was 
made  for  levying  these  charges  and  expenses. 
The  Act  of  1849  restored  the  old  provisions.  In 
my  opinion  it  did  not  impliedly  repeal  the  Acts 
of  1817  and  1827.  It  seems  to  me  that  the  pro- 
visions of  the  Acts  of  1817  and  1827  as  to  these 
charges,  where  tha  amount  distrained  for  does 
not  exceed  20/.,  were  a  determination  by  the 
Legislature  as  to  what  were  reasonable  charges 
in  such  cases.  Down  to  the  year  1848  the  two 
provisions,  one  providing  for  reasonable  charges 
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and  the  other  providing  for  specified  charges  in 
cases  not  exceeding  201.,  stood  together ;  and  it 
seems  to  me  that  they  can  equally  well  stand 
together  since  the  Acts  of  1848  and  1849.  The 
Act  of  1827  was  a  general  statute  dealing  with 
other  rates  as  well  as  poor  rates,  and  the  schedule 
of  charges  must  still  exist  as  to  the  other  rates ; 
and  the  Act  of  1817  must  still  exist  with  respect 
to  distresses  for  rent  not  exceeding  201.  It  seems 
to  me,  therefore,  that  the  true  view  of  the  Acts 
is  that  the  charges  allowed  by  the  Act  of  1817 
in  cases  not  exceeding  20Z.  are  the  reasonable 
charges  in  those  cases,  and  that  those  Acts  are 
still  in  force.  This  appeal  must,  therefore,  be 
allowed. 

Mathew,  L.J.  read  the  following  judgment : — 
1  am  of  the  same  opinion.  In  accordance  with 
the  statutes  of  43  Eliz.  and  27  Geo.  3,  o.  20,  and 
the  decision  in  the  case  of  Moyse  v.  Cocksedge 
(ubi  sup.),  the  reasonable  charges  for  making  the 
distress  and  for  holding  and  selling  the  goods 
seized  might  be  recovered  under  a  warrant  of 
distress  for  poor  rates.  By  the  statutes  of  1817 
and  1827  there  was  enacted  what  amounted  to  a 
description  of  the  charges  which  were  to  be 
deemed  reasonable  where  the  levy  was  for  a  sum 
not  exceeding  201.  This  legislation  was  of  a 
most  important  character.  It  was  intended  to 
protect  people  of  small  means  from  the  exorbitant 
charges  of  those  to  whom  the  execution  of  warrants 
was  intrusted.  It  applied  generally  to  the  differ- 
ent kinds  of  distress  warrants  mentioned  in  both 
Acts.  It  was  legislation  intended  to  secure  the 
the  rights  of  the  class  specified  in  the  statutes. 
The  Act  of  Geo.  2  was  repealed  by  the  11  &  12 
Yict.  c.  43,  with  a  view  to  its  re-enactment  with 
certain  amendments,  and  in  the  next  session  the 
new  statute  12  &  13  Yict.  c.  14  became  law.  It  is 
said  that  this  Act  impliedly  repealed  the  statutes 
of  1817  and  1827  so  far  as  they  related  to  warrants 
of  distress  for  poor  rates.  But  I  think  the  three 
statutes  may  be,  and  ought  to  be,  construed 
together.  There  is  no  inconsistency  which  forbids 
this  method  oi  interpretation.  I  see  no  indication 
of  an  intention  that  the  general  words  of  the  Act 
of  12  &  13  Yict.  c.  14  should  derogate  from  the 
rights  conferred  upon  them  by  the  earlier  statutes. 
The  class  protected  ought  not  to  be  deprived  of 
the  rights  conferred  upon  them  by  general  words 
which  do  not  clearly  show  that  any  such  result 
was  intended.  This  rule  of  interpretation  is 
indicated  in  the  cases  cited  in  the  course  of  the 
argument.  The  reasons  for  passing  the  Acts  of 
1817  and  1827  would  seem  to  be  no  less  cogent  in 
1849 ;  and  without  express  words  I  do  not  think 
that  we  are  at  liberty  to  infer  a  repeal  by  impli- 
cation.   The  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Lloyd-George, 
Roberts,  and  Co. 

Solicitors  for  the  respondents,  Wontner  and 
Sons. 
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(Before  Buckley,  J.) 

EARL  OF     HARRINGTON    V.     CORPORATION     OF 

Derby,  (a) 

Local  government — Sewage — Pollution  of  river—- 
Riparian  owner — Public  Health  Act  1875  (38  & 
39  Vict.  e.  55),  **.  15,  17,  19,  299— Rivers 
Pollution  Prevention  Act  1876  (39  &  40 
Vict.  e.  75),  s.  3 — Rivers  Pollution  Prevention 
Act  1893  (56  &  57  Vict  c.  31),  s.  I— Public 
Authorities  Protection  Act  1893  (56  &  57  Vict, 
c.  61),  8.  1  (a)— Local  Government  Act  1888 
(51  &  52  Vict.  c.  41),  s.  14  (1). 

Where  a  corporation  acting  as  the  local  sanitary 
authority  has  for  many  years  discharged  the 
sewage  from  its  borough  in  a  crude  state  into  a 
river  and  the  pollution  of  the  water  perceptibly 
increased  as  new  houses  were  built  ana  con- 
tributed their  sewage  to  the  existing  volume,  in 
an  action  by  a  landowner  whose  estate  was 
situated  along  the  course  of  the  river  some  dis- 
tance below  the  town,  and  on  whose  land  was  an 
ornamental  lake,  fed  by  an  intake  from  the 
river,  at  the  outfall  of  the  lake  there  being  a 
water-wheel  from  which  power  was  obtained  to 
pump  water  from  an  adjacent  well  up  to  the 
plaintiff's  castle,  ashing,  firstly,  for  an  injunction 
to  restrain  the  corporation  from  polluting  the 
river  in  such  a  way  as  to  prevent  him  using  the 
water  for  the  purpose  of  his  lake  and  water- 
wheel,  and  so  as  to  be  a  nuisance  to  the  castle 
and  estate ;  secondly,  for  a  mandatory  order  to 
compel  them  to  do  certain  works  of  cleansing 
and  removal  of  foul  matter  from  the  plaintiffs 
land  ;  and,  thirdly,  for  damages  for  injuries 
done  by  the  pollution  of  which  they  complain  : 

Held,  firstly,  that  persons  who  have  discharged 
their  sewage  for  more  than  twenty  years  into  the 
sewers  had  obtained  a  prescriptive  right,  and 
that  it  would  be  impossible  to  grant  an  injunc- 
tion which  would  interfere  with  those  prescriptive 
rights ;  also  that,  as  regards  sewers  not  twenty 
years  old,  the  county  council  had  obtained  an 
order  under  the  Rivers  Pollution  Prevention 
Acts  1876  and  1893  compelling  the  corporation 
to  abstain  from  polluting  the  river  after  a  cer- 
tain date ;  and,  as  the  corporation  were  carrying 
out  works  for  the  purpose  of  complying  with  that 
order,  an  injunction  was  unnecessary. 

Held,  secondly,  that  a  mandatory  order  was 
impossible,  and  that  the  proper  remedy  was  in 
damages. 

Held,  thirdly,  that  the  plaintiffs  were  entitled  to 
damages  for  the  injury  they  had  sustained. 

Witness  action. 

The  plaintiffs,  the  Earl  of  Harrington  and 
Arthur  Robert  Peat,  were  the  legal  owners,  and 
the  plaintiff  the  Earl  of  Harrington  was  also 
equitable  tenant  for  life  of  Elvaston  Castle  and 
the  estate  lying  by  the  course  of  the  river 
Derwent,  some  five  and  a  half  miles  below 
Derby. 

The  defendants,  the  urban  sanitary  authority 
for  the  borough  of  Derby,  discharged  for  many 

(a)  Reported  by  W.  Huvtbb  Bohd  , JSsq.,  B*rrUter-*t-L*w. 
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jean  the  sewage  of  that  borough  in  a  crude  state 
into  the  river  Derwent. 

On  the  6th  Dec.  1898  an  order  was  made  by  the 
County  Court  of  the  county  of  Derby  in  an  action 
in  which  the  Derbyshire  County  Council,  under 
sect.  14  (1)  of  the  Local  Government  Act  1888, 
were  the  plaintiffs,  that  the  corporation  should 
abstain  from  polluting  the  river  Derwent  contrary 
to  the  provisions  of  sect.  3  of  the  Rivers  Pollution 
Prevention  Act  1876  and  sect.  1  of  the  Rivers 
Pollution  Prevention  Act  1893. 

The  Local  Government  Act  1888  (51  &  52  Yict. 
c.  41)  provides: 

Sect.  14  (1).  On  and  after  the  appointed  day  a  county 
oonneil  shall  have  power,  in  addition  to  any  other 
authority,  to  enforoe  the  provisions  of  the  Rivera  Pollu- 
tion Act  1876  ...  in  relation  to  so  much  of  any 
stream  as  is  situate  within,  or  passes  through  or  by, 
any  part  of  their  county,  and  for  that  purpose  they 
shall  have  the  same  powers  and  duties  as  if  they  were 
a  sanitary  authority  within  the  meaning  of  that  Aot,  or 
any  other  authority  having  power  to  enforoe  the 
provisions  of  that  Act,  and  the  county  were  their 
district. 

The  Rivera  Pollution  Prevention  Act  1876  (39 
A  40  Vict.  c.  75)  provides : 

Scot  3.  Every  person  who  causes  to  fall  or  flow  or 
knowingly  permits  to  fall  or  flow  or  to  be  carried  into 
any  stream  any  solid  or  liquid  sewage  matter  shall 
(subject  as  in  this  Aot  mentioned)  be  deemed  to  have 
committed  an  offenoe  against  the  Aot. 

The  Rivera  Pollution  Prevention  Act  1893  (56 
&  57  Vict.  c.  75)  provides  : 

Sect.  1.  Where  any  sewage  matter  falls  or  flows  or  is 
carried  into  any  stream  after  passing  through  or  along 
a  channel  which  is  vested  in  a  sanitary  authority,  the 
sanitary  authority  shall  for  the  purposes  of  sect.  3  of 
the  Rivers  Pollution  Prevention  Act  1876  be  deemed  to 
knowingly  permit  the  sewage  matter  so  to  fall,  flow,  or 
be  carried. 

In  the  castle  grounds  there  was  an  ornamental 
lake,  which  was  supplied  with  water  from  the 
river  through  an  intake  and  short  channel ;  the 
overflow  from  the  lake  passed  along  another 
channel  into  the  river  some  distance  below.  At 
the  outlet  from  the  lake  was  a  water-wheel,  which 
was  used  to  pump  water  from  an  adjacent  well  up 
to  the  castle. 

In  July  1902  the  Earl  of  Harrington  found  it 
necessary,  from  the  fact  that  sewage  was  coming 
into  the  lake,  to  close  the  sluice  at  the  mouth  of 
the  intake. 

By  the  Derby  Corporation  Act  1901  powers 
were  conferred  upon  the  corporation  to  construct 
sewage  works,  and  at  the  time  of  this  action  they 
were  constructing  sewage  works  for  the  treatment 
of  all  the  sewage  of  the  borough. 

By  an  order  dated  the  18th  Feb.  1903  made  in 
the  County  Court  the  time  limited  by  the  order 
of  the  6th  Dec.  1898  for  the  completion  of  the 
works  was  extended  until  the  1st  Jan.  1906.  The 
plaintiffs  by  their  statement  of  claim  alleged  that 
the  corporation  had  polluted  the  river  and  asked 
for  an  injunction  to  restrain  the  defendants  from 
polluting  the  river  so  as  to  cause  it  to  be  a 
nuisance  or  injurious  to  the  occupiers  of  the 
castle  and  its  appurtenances  and  so  as  to  cause 
foul  matters  to  be  deposited  upon  the  lands  and 
that  the  defendants  might  be  ordered  to  remove 
from  the  lands  the  deposit  of  foal  matter  caused 


by  the  pollution  of  the  river  by  the  defendants, 
and  to  cleanse  the  lake  and  watercourse. 

The  Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
provides : 

Sect.  15.  Every  local  authority  shall  keep  in  repair 
all  sewers  belonging  to  them,  and  shall  cause  to  be 
made  Buch  sewers  as  may  be  necessary  for  effectually 
draining  their  district  for  the  purposes  of  this  Act. 

Sect.  17.  Nothing  in  this  Act  shall  authorise  any 
local  authority  to  make  or  use  any  sewer,  drain,  or  out- 
fall for  the  purpose  of  conveying  sewage  or  filthy  water 
into  any  natural  stream  or  water  course,  or  into  any 
canal,  pond,  or  lake  until  such  sewage  or  filthy  water 
is  freed  from  all  exorementitious  or  other  foul  or  noxious 
matter  such  as  would  effect  or  deteriorate  the  purity 
and  quality  of  the  water  in  such  stream  or  wateroourse 
or  in  such  canal,  pond,  or  lake. 

Sect.  19.  Every  local  authority  shall  cause  the  sewers 
belonging  to  them  to  be  constructed,  carried,  ventilated, 
and  kept  so  as  not  to  be  a  nuisanoe  or  injurious  to 
health,  and  to  be  properly  cleansed  and  emptied. 

Sact.  299.  Where  complaint  is  made  to  the  Local 
Government  Board  that  a  local  authority  has  made 
default  in  providing  their  district  with  sufficient  sewers, 
or  in  the  maintenance  of  existing  sewers,  or  in  providing 
their  district  with  a  supply  of  water,  in  oases  where 
danger  arises  to  the  health  of  the  inhabitants  from  the 
insufficiency  or  unwholesomeness  of  the  existing  supply 
of  water,  and  a  proper  supply  can  be  got  at  a  reasonable 
coat,  or  that  a  local  authority  has  made  default  in 
enforcing  any  provisions  of  this  Aot,  which  it  is  their 
duty  to  enforoe,  the  Local  Government  Board,  if  satisfied, 
after  due  inquiry,  that  the  authority  has  been  guilty  of 
the  alleged  default,  shall  make  an  order  limiting  a  time 
for  the  performance  of  their  duty  in  the  matter  of  such 
complaint.  If  such  duty  is  not  performed  by  the  time 
limited  in  the  order,  such  order  may  be  enforced  by  writ 
of  mandamus,  or  the  Local  Government  may  appoint 
some  person  to  perform  such  duty  and  shall  by  order 
direct  that  the  expenses  of  performing  the  same  together 
with  a  reasonable  remuneration  to  the  person  appointed 
for  superintending  such  performance,  and  amounting  to 
a  sum  specified  in  the  order,  together  with  the  costs  of 
the  proceedings,  shall  be  paid  by  the  authority  in 
default ;  and  any  order  made  for  the  payment  of  suoh 
expenses  and  costs  may  be  removed  into  the  Court  of 
Queen's  Bench  and  be  enforoed  in  the  same  manner  as  if 
the  same  were  an  order  of  such  court. 

The  Public  Authorities  Protection  Act  1893 
(56  &  57  Yict.  c.  61)  provides : 

Sect.  1.  When,  after  the  commencement  of  this  Act, 
any  action,  prosecution,  or  other  proceeding  is  com- 
menced in  the  United  Kingdom  against  any  person  for 
any  aot  done  in  pursuance  or  execution,  or  intended 
execution,  of  any  Aot  of  Parliament,  or  of  any  public 
duty  or  authority,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  any  such  aot,  duty,  or  authority, 
the  following  provisions  shall  have  effect :  (a)  The  action, 
prosecution,  or  proceeding  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next  after  the 
act,  neglect,  or  default  complained  of,  or,  in  case  of  a 
oontinuanoe  of  injury  or  damage,  within  six  months  next 
after  the  oeasing  thereof. 

Macmorran,  K.C.  and  B.  Cunningham  Glen  for 
the  plaintiff.— Sec.  17  of  the  Public  Health  Act 
1875,  which|re-enacts  sect.  4  of  the  Local  Govern- 
ment Act  Amendment  Act  1861  prohibits  the 
discharge  of  sewage  or  filthy  water  into  any 
natural  stream  or  watercourse.  Sect.  1  (a)  of  the 
Public  Authorities  Protection  Act  1893  does  not 
protect  the  defendants,  as  this  is  a  case  of  con- 
tinuance of  injury  or  damage.  The  plaintiff  cut 
off  his  water  supply  in  July  1902,  and  this  action 
was    commenced  in   December   of    that  year 
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Sect.  19  of  the  Public  Health  Act  1875  enacts  that 
every  local  authority  shall  cause  their  sewers  to 
be  kept  so  as  not  to  be  a  nuisance  or  injurious  to 
health,  and  to  be  properly  cleansed  and  emptied. 
The  corporation  are  guilty  of  some  neglect  to 
comply  with  the  duty  imposed  upon  them  by  this 
section,  and  they  are  therefore  liable  in  damages. 

Danckiverts,  K.C.  and  B.  J.  Parker  for  the 
defendants. — The  claim  is  for  a  mandatory  injunc- 
tion. The  plaintiff  cannot  now  claim  damages. 
The  river  is  to  a  certain  extent  polluted,  but  the 
outfalls  which  cause  the  pollution  do  not  all 
belong  to  the  corporation.  They  have  constructed 
none  of  the  ones  that  do  belong  to  them.  They 
have  inherited  them.  If  the  plaintiffs  allowed  the 
river  to  go  on  to  their  land  they  muBt  bear  the 
consequences.  Their  remedy  was  not  to  take  the 
water.  A  riparian  owner  is  entitled  to  take  water, 
but  if  it  is,  at  the  time  he  first  takes  it,  to  his 
knowledge  polluted,  he  takes  it  at  his  peril,  and 
his  remedy  is  to  sue  for  damages  arising  from  the 
fact  that  he  cannot  use  the  water.  The  corpora- 
tion is  not  responsible  for  anything  in  the  nature 
of  a  nonfeasance.  Something  in  the  nature  of  a 
misfeasance  must  be  proved.  I  submit  there  is 
nothing  of  the  sort  here.  The  corporation  have  a 
right  to  emit  sewage  through  any  outfall  more 
than  twenty  years  old.  The  increase  of  the 
volume   of  the  sewage  is  due   to,  firstly,    the 

g-owth  of  the  population  of  Derby;  secondly, 
esh  connections  made  by  the  population; 
thirdly,  fresh  connections  made  by  the  corpora- 
tion. For  the  first  two  of  these  the  corporation 
is  not  responsible.  The  corporation  became  the 
sanitary  authority  for  the  borough  under  the 
Public  Health  Act  1872,  and  they  have  made  no 
outfalls  since.  A  local  authority  has  power  to 
discharge  surface  water  into  a  river  or  natural 
stream,  even  though  it  carries  down  sand  and 
silt: 

Durant  v.  Branksome  Urban  District  Council, 
76  L.  T.  Eep.  739  ;  (1897),  2  Ch.  291. 

The  duty  of  a  local  authority  under  sect.  15  of 
the  Public  Health  Act  1875  to  make  such  sewers 
as  may  be  necessary  for  effectually  draining  their 
district  cannot  be  enforced  by  an  action  for 
mandamus  brought  by  a  private  person.  The 
only  remedy  for  neglect  is  that  given  by  sect.  299 
of  the  Act : 

Pasmore  v.  Oswaldtwistle  Urban  District  Council, 
78  L.  T.  Eep.  569 ;  (1898)  A.  C.  387 ; 

Robinson  v.  The  Mayor  and  Corporation  of  the 
Borough  of  Workington,  75  L.  T.  Eep.  674 ; 
(1897)  1  Q.  B.  619. 

The  corporation  have  only  a  qualified  ownership 
in  their  sewers,  and  cannot  prevent  persons  who 
have  acquired  a  prescriptive  right  from  using 
them  unless  they  provide  new  sewers : 

Reg.  v.  Staines  Local  Board,  60  L.  T.  Eep.  261. 

The  corporation  are  bound  to  give  facilities  to 
manufacturers  to  carry  liquids  from  their  factories 
into  their  sewers  by  sect.  7  of  the  Rivers  Pollution 
Protection  Act  1876.  The  corporation  have  a 
right  by  prescription  as  against  the  plaintiffs  to 
pollute  the  river  with  sewage  from  the  sewers 
which  are  more  than  twenty  years  old  so  long  as 
they  maintain  the  same  flow.  As  regards  drains 
joined  to  the  old  sewers  by  private  persons, 
the  corporation  are  not  responsible  for  any 
increase  in  the  pollution  caused  by  them,  and 
as  regards  new  sewers  the  defendants  must  prove 


that  the  additional  pollution  is  the  cause  of  the 
mischief.: 

Attorney-General  v.  Guardians  of  Poor  of  Union  of 

Dorking,  46  L.  T.  Eep.  573 ;  (1882)  20  Ch.  Div. 

595; 
Brown  v.  Mayor,  Aldermen,  and  Burgesses  of  the 

Borough  of  Dunstable,  80  L.  T.  Eep.  650;  (1899) 

2  Ch.  378 ; 
Attorney-General  v.  Acton  Local  Board,  47  L.  T. 

Rep.  510 ;  (1882)  22  Ch.  Div.  221 ; 
Attorney -General  v.   ClerkenweU  Vestry,  65  L.  T. 

Eep.  312;  (1891)  3  Ch.  527. 

If  we  are  entitled  to  send  down  sewage  which  does 
mischief  the  plaintiffs  cannot  recover  as  regards 
new  pollution  unless  they  prove  extra  damage, 
which  they  have  not  done.    They  also  cited : 

The  Mayor,  $c,  of  Tunbridge  Wells  v.  Baird,  74 

L.  T.  Eep.  385 ;  (1896)  A.  C.  434 ; 
Cowley  v.  Newmarket  Local  Board,  67  L.  T.  Eep. 

486  ;  (1892)  A.  C.  345  ; 
Russell  v.  Men  of  Devon,  2  T.  E.  667 ; 
Lloyd  v.  Wigney,  6  fiing.  489  ; 
Darley  Main  Colliery   Company  v.   Mitchell,   54 

L.  T.  Eep.  882  ;  11  App.  Cos.  127  ; 
Chapman,  Morsons,  and  Co.  v.  The  Guardians  of 

the   Auckland   Union,  61   L.  T.  Eep.  446;    23 

Q.  B.  Div.  294  ; 
Markey  v.  Tolworth  Joint  Isolation  Hospital  District 

Board,  83  L.  T.  Eep.  28  ;  (1900)  2  Q.  B.  454 ; 
Gee  v.  Metropolitan  Railway  Company,  28  L.  T. 

Eep.  282  ;  L.  Eep.  8  Q.  B.  161  - 
Adams  v.  Lancashire  and  Yorkshire  Railway  Com* 

pany,  20  L.  T.  Eep.  850  ;  L.  Eep.  4  C.  P.  739  ; 
The  Mayor,  $c,  of  Tunbridge  Wells  v.  Baird,  74 

L.  T.  Eep.  385 ;  (1896)  A.  C.  434 ; 
Carey  v.  Mayor  of  Bermondsey,  67  J.  P.  111. 

[Buckley,  J. — I  am  satisfied  that  the  river  is 

Polluted,  and    that   the   pollution   comes  from 
)erby.] 

Maemorran,  K.C.,  in  reply. — Sect.  19  of  the 
Public  Health  Act  1875  imposes  a  duty  upon  a 
local  authority,  but,  unlike  that  created  by 
Beet.  15,  it  is  not  one  in  respect  of  which  com- 
plaint may  be  made  to  the  Local  Government 
Board  under  sect.  299 : 

Baron  v.  Portslade-by-8ea  Urban  District  Council* 
83  L.  T.  Eep.  363 ;  (1900)  2  Q.  B.  588. 

There  is  no  remedy  for  infringement  of  sect.  15 
except  under  sect.  299,  but  that  is  not  the  case  for 
a  breach  of  Beet.  19.  The  corporation  ought  for 
the  purposes  of  sect.  19  to  have  constructed  works 
under  sect.  27.  Cotton,  L.J.,  in  Glossop  v.  Heston 
and  Isleworth  Local  Board  (40  L.  T.  Rep.  736; 
12  Ch.  Div.  102),  at  page  124  of  the  report  says  .- 
"It  is  not  said  that  they  have  done  any  act  the 
consequence  of  which  has  been  to  bring  the 
sewage  down  to  the  river  Crane.  If  that  were  so 
unless  they  could  show  that  in  doing  that  act,  and 
so  causing  a  nuisance  to  the  plaintiff,  they  are 
protected  by  the  Act  of  Parliament,  it  would  be 
the  duty  of  this  court,  as  it  has  done  in  many 
cases  already,  to  restrain  the  defendants  from 
creating  a  nuisance,  and  although  they  are  a 
public  body  having  public  duties  and  powers  to 
perform  those  duties  that  would  not  exempt  them 
from  legal  liability  in  consequence  of  a  nuisance 
caused  by  them."  The  corporation  are  not  justi- 
fied in  so  carrying  on  their  operations  for  draining 
the  town  as  to  drive  away  fish  and  prevent  cattle 
from  drinking  the  water  of  the  river : 

Attorney-General  v.  Birmingham  Borough  Council, 
4  Kay  &  J.  528. 
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An  injunction  has  been  granted  where  the 
pollution  of  the  water  perceptibly  increased  as 
new  houses  contributed  their  sewage  to  the 
stream: 

Goldsmid  v.  Tunbridge  Wells  Improvement  Com* 
misiioners,  13  L.  T.  Rep.  332  ;  L.  Rep.  1  Eq. 
161,  affirmed  on  appeal,  14  L.  T.  Rep.  154  ;  L.  Rep. 
1  Ch.  349. 

Lord  Bomilly,  MB.,  eajs  at  page  169:  "My 
opinion  is  that  any  person  who  has  a  watercourse 
flowing  through  his  land  and  sewage  which  is 
perceptible  is  brought  into  that  watercourse,  has 
a  right  to  come  here  and  stop  it ;  and  that  when 
the  pollution  is  increasing  and  gradually  in- 
creasing from  time  to  time  by  the  additional 
quantity  of  sewage  poured  into  it,  the  persons 
who  allow  the  polluted  matter  to  flow  into  the 
stream  are  not  at  liberty  to  claim  any  right  or 
prescription  against  him."  The  corporation  have 
used  the  outfalls,  and  have  themselves  greatly 
added  to  the  bulk  of  sewage  matter  passing 
through  them  ;  all  they  can  claim  on  the  authority 
of  the  Dorking  case  is  to  continue  to  use  the  sewers 
in  the  same  way  as  when  they  succeeded  to  them, 
they  may  not  increase  the  volume.    He  also  cited 

Beelehham  v.  Wood,  60  J.  P.  490. 

Cur.  adv.  vult. 

Dec.  3. — Buckley,  J. — For  many  years  past, 
and  for  aught  I  know  since  sewers  were  first  laid, 
the  sewage  of  the  borough  of  Derby,  as  that 
borough  existed  before  1877,  and  as  extended  in 
that  year  and  as  again  extended  in  1901,  has  been 
discharged  in  a  crude  state,  without  purification 
or  treatment  of  any  kind,  into  the  river  Derwent. 
The  discharge  is  by  certain  outfalls  of  which  I 
may  dismiss  two  with  but  few  words.  The  one  is 
the  Midland  Bail  way  outfall,  which  is  not  vested 
in  the  corporation,  and  is  the  outlet  of  drains 
which  come  only  from  the  premises  of  the  Mid- 
land Railway  Company.  This  outfall  to  some 
extent  no  doubt,  but  exactly  to  what  extent  I  am 
unable  to  say,  contributes  to  the  pollution  of  the 
river.  The  other,  the  Markeaton  brook,  is  of 
little  importance ;  it  seems  to  be  a  brook  rather 
than  a  sewer,  and  brings  down  no  sewage  at  all, 
or  at  most  the  drainage  of  a  very  few  houses. 
By  the  remaining  outfalls  the  whole  sewage  of 
the  borough  is  discharged  as  I  have  said  into  the 
river.  These  outfalls  were  all  made  more  than 
twenty  years  ago,  and  the  sewage  thus  discharged 
has  for  many  years  polluted  the  river.  The 
pollution  has  been  from  at  least  the  year  1872  a 
continually  increasing  pollution.  As  the  popula- 
tion of  the  borough  has  increased;  as  new  con- 
nections have  been  made  to  previously  existing 
8e were;  as  new  sewers  have  from  time  to  time 
been  laid ;  and  as  privies  have  from  time  to  time 
been  converted  into  water-closets,  the  volume  of 
the  sewage  and  the  pollution  of  the  river  have 
continually  increased.  The  plaintiffs  are  the 
legal  owners,  and  the  plaintiff  Lord  Harrington 
is  the  equitable  tenant  for  life,  of  the  Elvaston 
Castle  and  estate  lying  by  the  course  of  the  river 
some  five  and  a  half  miles  below  Derby.  The 
estate  extends  in  places  along  both  banks,  and  in 
other  places  along  one  bank  only  of  the  river. 
There  has  existed  for  many  years  an  intake  from 
the  river,  a  short  distance  above  the  castle,  which, 
after  a  short  course,  brought  water  from  the 
river  into  an  ornamental  lake  lying  -at  a  short 
distance  from  the  castle.    The  outfall  from  the 


lake  passed  along  another  channel  again  into  the 
river  some  distance  below.    At  the  outlet  from 
the  lake,  Lord  Harrington  and  his  predecessors 
in  title  have  for  many  years  had  a  water-*wk*eiel 
for  which  the  power  was  obtained  from  the  water 
which  came  in  at  the  intake  and  flowed  out  at 
the  lower  end  of  the  lake.    It  was  used  to  pump 
water  from  an  adjacent  well  into  a  tower  at  the 
castle  and  I    believe  another  receptacle.    This 
water  was  used  for  all  purposes  of  water  supply 
to  the  castle  stables,  gardens,  and  appurtenances. 
The  plaintiffs  Bay  that    the    corporation    have 
polluted  the  river,  and  ask,  first,  an  injunction  to 
restrain  them  from  polluting  the  river,  so  as  to 
cause  a  nuisance  to  the  castle  and  estate ;  secondly, 
a  mandatory  injunction  to  compel  them  to  do  cer- 
tain works  of  cleansing  and  removal  of  foul  matter 
from  the  plaintiffs'  lands ;  and,  thirdly,  damages 
for  injuries  done  by  the  pollution  of  which  they 
complain.    As  regards  the  pollution,  the  evidence 
is  that  it  exists  in  a  very  gross  degree.     The 
defendants  say  that  the  river  when   it  reaches 
Derby  is  already  in  a  polluted  condition.    I  need 
s<ty  no  more  about  this,  for  the  evidence  of  their 
own  witnesses  is  that  this  pollution,  so  far  as  it 
exists,  will  have  become  innocuous  and  have  dis- 
appeared altogether  before  the  stream  reaches 
the  plaintiffs'  lands.    The  pollution  of  which  the 
plaintiffs  complain  is  not  attributable  to  anything 
done  above  the  borough  of  Derby.    The  results 
of  the  pollution,  quite  shortly  stated,  have  been 
that  in  the  latter  half  of  the  decennial  period 
ending  in  1890  the  pollution  in  the  river  and  in 
the  lake  became  so  great  that  the  fish  in  the  river 
below  Derby  and  in  the  lake  died  and  were  found 
floating  in  the  water  covered  with  slime,  and  in  or 
about  1893  to  1897  Lord  Harrington  was  removing 
cart-loads  of  fish  killed  by  the  pollution,  that 
about  1895  the  water  weeds  in  Lord  Harrington's 
intake  from  the  river  died  and  the  weeds  in  the 
lake  died  (for  while    water- weeds  may  flourish 
upon  a  small  amount  they  are  killed  by  a  large 
amount  of  sewage  pollution),  and  that  about  the 
same  time  the  water  in  the  lake  became  so  fetid 
and  foul  that  residence  at  the  castle  became  not 
only  unpleasant,  but  to  a  large  extent  dangerous. 
Dr.  Barnise,  medical  officer  for  the  county,  who 
has  been  subpoenaed  in  this  action  by  both  sides, 
and  has  given  no  proof  to  either,  has  proved 
what  he  found  to  be  the  state  of  facts  in  October 
1903,  and  I  can  best  give  it  in  his  own  words.    He 
says  :  "  In  consequence  of  a  complaint  from  Lord 
Harrington,  I  paid  a  visit  to  Elvaston  Castle  and 
obtained  samples  of  the  water  used  for  domestic 
purposes.    The  water  is  obtained  from  the  lake 
in  front  of  the  castle,  which  in  its  turn  is  sup- 
plied by  a  feeder  from  the  river  Derwent.    At 
the  time  of  my  visit  the  water  being  pumped  up 
to    the    castle    positively    stank.     There   were 
hundreds  of  dead  fish  (chiefly  tench)  floating  on 
the  lake ;  in  fact,  there  were  so  many  close  to  the 
pumping  station  that  there  was  a  most  offensive 
smell  for  twenty  yards  around.    The  sides  of  the 
lake  and   its  feeder  were    covered   with  black 
stinking  mud,  and  the  water  was  bubbling  with 

Eutrefaction.  I  followed  the  feeder  up  to  the 
terwent  and  saw  pieces  of  excreta  floating  by. 
There  is  no  other  water  available  for  drinking 
purposes,  and,  owing  to  the  presence  of  a 
case  of  cholera  in  Derby,  and  the  castle  being 
only  one  hundred  yards  from  the  lake,  in 
reply  to  the  question  put  to   me  I  could  only 
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give  the  \opinJoii  ftkat  it  was  not  under  the 
circumstances  stofe'to  live  there."  That  report 
V^ed^he  fiOth  Oct.  1893.    The  state  of  pollution 

*  .  aV'the"  present  day,  taking  the  evidence  of  Mr. 

*  **Henner  and  of  Dr.  Ho  wart  h,  who  were  both  called 
"     for  the  defendants,  is  that  the  water  at  the  intake 

is  seriously  polluted  with  sewage,  with  the  result 
that  the  lake  has  become  in  a  filthy  and  most 
dangerous  state,  to  which  the  sewage  has   con- 
tributed, and  according  to  Dr.  Howarth  at  times 
of  low  river  and  of  the  first  flood  water  the 
pollution  at  the  intake   is   gross-— meaning   by 
that  not  merely  that  it  is  not  fit  to  drink,  but 
that  it  is  so  foul  as  not  to  be  fit  for  impounding 
in  a  lake.    Mr.  Hehner,  as  regards  the  condition 
of  impurity  of  the  water  at  the  intake,  says  that 
it  is  seriously  polluted  with  sewage.    At  normal 
times  he  put  it  as  being  with  few  exceptions  of 
such  purity,  or  rather  impurity,  as  the  Thames 
Conservators  will  treat  as  being  sufficiently  good 
for  the   admission  of  a  sewage  effluent  into  the 
Thames.    In  other  words,  it  does  not  approach 
at  all  to   a  proper  condition   of  purity   for   a 
flowing  river,  but  at  most  to  such   a  condition 
as  may   be  accepted  from   an    effluent  Be  wage 
discharge  into  a  flowing  river  for  the  purpose 
of  being  mixed  with  a  much  larger   volume  of 
water  and  thus  rendered  innocuous.    The  lake, 
he  says,  was  in  a  filthy,  almost  putrid,  state.    In 
1898  the  county  council  obtained  from  the  County 
Court,  under  the  Rivers  Pollution  Prevention 
Acts  of  1876  and  1893,  an  order  which  I  need  not 
read  at  length,  but  which  ordered  the  corporation 
to  abstain  from  polluting  the  river.    As  regards 
obtaining  that  order,  Lord  Harrington  sajs  he 
thinks   he  most   likely  instigated    the    county 
council  in  the  matter,  and  that  he  would  have 
taken  action  if  they  had  not.    That  order  gave 
the  corporation  until   the  31st  Deo.  1902  to  do 
what  was  required.    That  time   has   since   been 
twice    extended,  and  the  second  extension  will 
expire  on  the  1st  Jan.  1906.    As  long  ago  as  the 
year  1872  the  then  Earl  of  Harrington,  father  of 
the  present  earl,   commenced,   and  the  present 
earl,  upon  succeeding  in  1881,  continued,  to  make 
repeated  complaints  and  protests  to  the  defend- 
ants against  the  grievous  state  of  things  which 
existed    in    the   river.    From   the   long   corre- 
spondence which  has  been  read  in  the  case  I 
extract   the    following    by     way    of     summary 
sufficient  for  my  purpose,  and  taken  roughly  at 
successive  intervals  of  ten  years.    On  the  10th 
June   1872   the  mayor  stated  in  answer  to  a 
request  that  the  subject  of  the  sewage  of  Derby 
would  receive  attentive  consideration,  and  asked 
that  the  matter  might  be  permitted  to   remain 
in  abeyance  for  the  present.    That  request  was 
repeated  upon  several  occasions.    On  the  18th 
Dec.  1873  the  local  authority  stated  that  they  were 
awaiting  reports,  and  the  results  of    proposed 
legislation  with  a  view  of  taking  advantage  of 
them.    On  the  1st  June  1883  they  stated  that 
attention  was  being   given  to  a  comprehensive 
scheme  of  drainage  for  the  borough,  and  on  the 
17th  Dec.  1883  that  no  time  would  be  lost  in  bring- 
ing before  the  corporation  a  scheme  for  adoption. 
On  the  9  th  April  1892  the  town  clerk  wrote  that 
the  corporation  were  making    experiments   and 
had  retained  Sir  Frederick  Bramwell   and  Mr. 
Harris  and  were  acting  under  their  advice.    On 
the    11th    Aug.    1892    the  town    clerk   refused 
to  give  Lord  Harrington  any  definite  assurance 


in  the  matter,  but  stated  that  no  definite  time 
could  be  fixed  until  the  Lock  wood  process  had 
been  tested,  and  so  on.    On  the  4th  Oct.  1894  he 
wrote  that  the  committee  had  received  the  report 
of  Sir  Frederick  Bramwell  and  Mr.  Harris,  and 
had  it  under  consideration.    Shortly  stated,  the 
effect  of  the  correspondence  is  that  the  repeated 
complaints  made  and  great  forbearance  shown  by 
Lord  Harrington  and  his  father  were  met  with 
repeated  promises  or  assurances  that  something 
would  be  done,  but  that  nothing,  in  fact,  was  done 
by  the  defendants  to  remedy  the  state  of  things 
which  existed.    Ultimately,  in  1898,  the  order  of 
the  County  Court  was  obtained.    In   1901  the 
corporation  obtained  an  Act  giving  them  certain 
statutory  powers  to  deal  with  the  pewage.     The 
intended  works  under  the  order  of  1898  had  not 
been,  and  probably  could  not  be,  constructed  and 
finished  by  1902,  and  in  July  of  that  year  Lord 
Harrington  found  it  necessary  to  close,  and  did 
close,  the  source  by  which  the  water  of  the  river 
flowed  into  the  intake  of  his  lake.    The  result  was 
that  the  water  power  which  was  employed  to  pump 
water  for  his  house  was  destroyed.   He  had  there- 
fore to  supply  power  for  that  purpose,  and  built 
an  engine-house  and  put  in  an  engine  and  a  new 
pump,  which,  upon  the  evidence,  was  the  most 
reasonable   and   cheapest  way  of   meeting    the 
difficulty  of  the  destruction  of  the  water  power 
which  he  had  previously  enjoyed.  On  the  29th  July 
1902,  in  view  of  the  closing  of  the  sluice  and  the 
cutting  off  of  the  water,  Lord  Harrington's  solici- 
tors wrote  that  he  would  hold  the  corporation 
responsible  for  the  expense  to  which  he  was  put  in 
connection  with  the  new  pumping  apparatus  and 
making  new  watering  places  for  his  tenants'  cattle. 
To  this,  on  the  16th  Aug.  1902  the  town  clerk 
replied  that  the  corporation  "  cannot  accept  any 
liability  in  the  matter."    In  the  result  the  writ 
in  this  action  was  issued  on  the  18th  Dec.  1902. 
I  will  first  deal  with  the  question  whether  the 
plaintiffs  can  obtain  the  injunction  which  they 
ask  to   restrain  the  defendants  from  polluting 
the  river  so  as  to  cause  it  to  be  a  nuisance  to 
them.    For  thfo  purpose  it  is  necessary  to  bear 
in  mind  that  the  sewage  which  is  now  polluting 
the  river  may  come  from  any  one  of  four  sources 
of  origin,  viz.  :  (l)From  sewers  constructed  many 
years  ago,  into  which  householders  have  for  more 
than    twenty   years    discharged   their    sewage; 
(2)  from  sewers  not  laid  by  the  corporation,  but 
which  became   vested  in  the  corporation  when 
they  became  the  sanitary  authority,  into  which 
householders  have,  by  virtue  of  their  statutory 
rights,  made  connections ;    (3)  from  sewers  laid 
by   the  corporation;     and  (4)   from   additional 
sewage  arising  from  the  conversion  of  privies 
into  water-closets  under  directions  given  by  the 
corporation   for  that  purpose.    As  regards  the 
first  class,  it  is,  I  think,  settled  by  authority  that 
persons  who  have  discharged  their    sewage  for 
more  than  twenty  years  have  obtained  a  prescrip- 
tive right :  (Glo88op  v.  He$ton  and  Isleioorth  Local 
Board,  40  L.  T.  Eep.  736 ;  12  Ch.  Div.  102,  at 
p.  Ill ;  Attorney-General  v.  Dorking  Guardians, 
46  L.  T.  Rep.  573 ;  20  Ch.  Div.  595,  at  p.  601 ; 
Reg.    v.    Staines   Local  Board,  60  L.  T.  Rep. 
26l ;  Brown  v.  Dunetable    (1899)  2    Ch.    378). 
It  is  true  that  this  prescriptive  right  is  not  that 
of  the  defendants,  but  of  persons  who  use  the 
sewers   of   the   defendants ;  but   it   would  be 
impossible,  I  think,  to  grant  an  injunction  which 
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would    interfere  with  those  prescriptive  rights. 
The  corporation  have,  in  fact,  as  was  decided  in 
Attorney-General  v.  Dorking  Guardians  only   a 
limited  ownership  in  the  sewers,  and  are  not  in 
the  same  position  as  a  private  individual  would 
be,  because  they  have  in  many  cases  no  power  to 
prevent  householders  from  using  them,  and  when 
they  have  power  a  landowner  cannot  obtain  an 
injunction  against  them  by  reason  of  the  fact 
that  they  in  turn  could  obtain    an   injunction 
against  the  householder.     It  would,  therefore,  be 
impossible  to  grant  an  injunction  which  should 
extend  to  sewers  of  the  first  class,  for  the  court 
will  never  enjoin  a  defendant  unless  it  is  satisfied 
that    the  party  enjoined  can    obey    the    order. 
Similar   considerations  apply  to  sewers  of  the 
second  class.    The  sewers  of  the  first  and  second 
classes  are   a  constituent,  contributing  to    the 
total  volume    of    sewage    which    is  discharged 
through  the  outfalls,  and  if  an  injunction  cannot 
be  granted  as  regards  the  first  and  second  classes, 
it  is,  I  think,  physically  impossible  and  practically 
impossible  for  the  defendants  to  comply  with  an 
injunction  if  an  injunction  were  granted  as  to  the 
sewers  of  the  other  two  classes.    This  seems  to 
be  a  first  ground  why  an  injunction  cannot  be 
granted.    But,  further,  as  regards  the  last  two 
classes,  as  soon  as  the  corporation  have  made  new 
sewers  or  have  permitted  or  directed  connections 
into  them  or  conversions  of  privies  into  water- 
closets,  with    consequent    discharge    of  further 
sewage,  there  have   arisen,  as  it  seems  to  me, 
rights  in  individual  under  the  statute  to  continue 
to  discharge  through  the  sewers  which  in  fact 
have  been  constructed.    An  injunction  could  no 
doubt    be  granted  to    restrain   the  corporation 
constructing  further  sewers  so  as  to  pollute  or 
increase  the  pollution,  but  it  is  not  shown  that 
they  are  doing  so.    Neither  the  rights  of  the 
parties  nor  the  circumstances  of  the  case  seem  to 
me    to    allow    of   an    injunction    which    shall 
restrain  the  defendants  as   regards   any  sewers 
which    have  been  constructed.     These    reasons 
are  sufficient,    I  think,  to  show  that  the  plain- 
tiffs cannot  obtain    an    injunction.    But   there 
are   further  grounds  upon  which  I    should  be 
of   opinion  that  an    injunction    ought    not  to 
be   granted,    supposing  that    it  were    possible 
to  grant  it    First,  under  the  Rivers  Pollution 
Acts,  the  plaintiif,  Lord  Harrington,  as  a  person 
aggrieved,  could  obtain  protection  not  only  as 
regards  sewage  which  the  defendants   cause   to 
fall  or  flow  or  knowingly  permit  to  fall  or  flow 
into  the  river,  but  also  under  the  Act  of  1893,  as 
regards  sewage  which  in  fact  falls  or  flows  or  is 
carried  into  the  river  after  passing  through  the 
sewers  of  the  corporation  so  that  a  larger  protec- 
tion than  otherwise  might  be  possible  is  afforded 
under  those  Acts ;  and  in  point  of  fact,  by  the 
order  of  1898,  which  was  obtained  with  the  know- 
ledge and  at  the  instigation  of  the  plaintiff,  he  has 
obtained  such  protection,  and  that  protection  is  on 
its  way  to  be  given  by  the  construction  of  works 
as  to  whose  efficiency  I  have  not  to  inquire  in  this 
action.    Under  these  circumstances  I  should  be 
slow  to  grant  an   injunction    which  would  or 
might  give  him  protection  a  second  time,  but  a 
protection  less,  it  may  be,  than  has  already  been 
obtained  under  the  order  of  1898.    Further,  as  a 
third  ground,  I  think  that  in  the  exercise  of  its 
discretion  the  court  would  not  grant  an  injunc- 
tion upon  the  footing  that  the  defendants  are 


threatening  and  intending  to  continue  the  pollu- 
tion when  in  fact  they  stand  in  a  position  in  which 
by  the  statutes  which  {govern  them  they  are  pre- 
cluded from  closing  tne  sewers  and  are  in  tact 
taking  steps  to  remove  the  cause  of  the  pollution. 
For  these  reasons  I  think  no  injunction  against 
pollution  should  be  granted.   Secondly,  as  regards 
the  mandatory  injunction  which  is  asked,  it  seems 
to  me  that,  and  I  think  the  plaintiffs'  counsel  con- 
ceded that,  such  a  mandatory  order  is  impossible. 
It  is  an  order  upon  the  defendants  to  go  on  the 
plaintiffs'  land  and  do  certain  things  there  by 
way  of  removing  an  injury.     The  proper  remedy 
(if  any)  in  respect  of  this  matter  is  in  damages. 
It  remains  then  to  consider  as  regards  the  subject- 
matter  of  this  mandatory  injunction  and  the  other 
matters  in  respect  of  which  damages  are  sought 
whether  the  plaintiffs  can  obtain,  and  under  which 
of  the  heads  on  which  they  rely,  damages  against 
these  defendants.    The  defendants  are  liable,  they 
Bay,  generally  for  causing  sewage  to  be  discharged 
into  the  river  and  for  not  keeping  their  sewers  so 
as  not  to  be  a  nuisance — liable  not  for  misfea- 
sance only,  but  for  nonfeasance  also,  and  say  that 
to  throw  sewage  into  the  river  so  as  to  cause  a 
nuisance  is  an  illegal  act,  and  that  the  defendants 
are  consequently  liable  in  damages  for  all  the 
pollution  which  is  caused  by  the  total  volume  of 
sewage  that  is  discharged  into  the  river.    They 
rely  for  the   purpose   of    this  argument  upon 
sects.    15,    17,   and  19    of   the   Public    Health 
Act  1875.    It  was  decided,  however,  in  Robinson 
v.  Corporation  of  Workington  (75  L.  T.  Rep.  674  ; 
(1897)  1  Q.  B.  619)  and  Pasmore  v.  Oswaldturistle 
Urban  District  Council  (78  L.  T.  Rep.  569;  (1897) 
1  Q.  B.  625;  (1898)  A.  0.  387)  that  the  remedy 
for  neglect   of  the  duty  imposed  by  sect.    15 
of    the    Act    is     that     given     by    sect.    299, 
that   the  neglect  of  this  duty  does  not  give  a 
right  of  action  to  an  individual  whose  property 
has  been  injured.    The  plaintiffs  contend,  how- 
ever, that  sects.  17  and  19  of  the  Act  of  1875 
create  rights  in  respect  of  which  they  are  entitled 
to  a  remedy  against  the  corporation  in  respect  of 
all  the  sewers  belonging  to  the  corporation  or 
which  the  corporation  use,  and  that  sect.  299  does 
not  apply  to  that  case.    But  first,  as  regards 
sect.  17,  it  was  decided  in  Glossop  v.  Heston  and 
Itiletoorth  Local  Board  (ubi  sup.)  and  Attorney- 
General  v.  Dorking   Guardians  (ubi  sup,)   that 
Beet.  17  is  to  be  read  simply  as  a  proviso  and  that 
its  effect,  in  the  words  of  Cotton,  L.  J.,  is  only 
this,  that  if  the   local  authority  want  for   the 
purpose  of  doing  anything  to  rely  upon  authority 
given  by  the  Act  they  must  do  that  thing  so  as 
not  to  commit  a  nuisance.     The  section,   says 
Cotton,    L.J.,    does   not   mean   that   the   local 
authority  are  to  be  considered  as  themselves  using 
either  by  themselves  conveying  or  by  granting 
permission  for  sewage  to  be  conveyed  into  the 
stream  by  means  of  the  sewer  which  they  did  not 
construct;  it  has  only  the  effect  which  I  have 
stated.    As  regards  sect  19,  it  was  decided  in 
Baron  v.  Portstade-by-  Sea  Urban  District  Council 
(83  L.  T.  Rep.   363;   (1900)  2  Q.  B.   588)  that 
sect.  299  does  not  apply  to  cases  within  sect.  19, 
but  my  observation  upon  that  case  and  upon 
sect.  1§  itself  is  this,  that  what  was  there  dealt 
with  was  the  physical  construction  or  condition 
of  the  sewer  as  such.    The  plaintiff's  complaint 
in  this  action  is  not  that  the  sewers  are  foul  (by 
which  I  mean  that  the  sewer  as  a  sewer  is  not 
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clean  or  not  properly  ventilated,  or  the  like),  bat 
is  that  from  the  user  of  the  sewer,  whether  the 
sewer  itself   be  clean  or    unclean,  properly  or 
improperly  ventilated,    there   is    discharged  an 
effluent  Which  so  pollutes  the  river  as  that  he 
suffers  injury  five  miles  below.    In  my  opinion 
sect.  19  is  not   addressed  to   that   case.     Mr. 
Macmorran   relies   upon   the  words,  "that  the 
sewers  shall  be  kept  so  as  not  to  be  a  nuisance." 
This  does  not,  I  think,  mean  or  include  the  case 
where  the  matter  complained  of  is  that  the  sewer 
is  so  used  as  that  a  filthy  discharge  in  excess  of 
the  purifying  influences  of   the  volume  of  the 
water  in  the  river  causes  pollution  at  a  point 
lower  down  the  river.    It  has  further  been  decided 
that  damages  cannot  in  such  a  case  be  recovered 
upon  the  ground  of  nonfeasance  as  distinguished 
from  misfeasance.    Thus,  in  Glossop  v.  Heston 
and  Isleworth  Local  Board  (40  L.  T.  Rep.  736 ; 
12  Ch.  Div.  102,  at  p.  117),  James,  L.J.  says: 
"  The  only  case    the    plaintiff    has    alleged   or 
attempted  to  prove  is  that  he  has  not  bean  relieved 
from  a  damage  to  which  he  was  subject  before 
this  body  were  called  into  existence  in  the  way  he 
hoped  to  be,  and  as  he  would  be  if  they  had  done 
their  work  in  draining  this  district.      And  in 
Attorney^  General  v.  Guardians  of  Poor  of  Union 
of  Dorking  (46  L.  T.  Rep.  573 ;  20  Ch.  Div.  595,  at 
p.  609)  Cotton,  L.J.  says  :   "  Here  they  are  doing 
nothing.    They  are  not  constructing  a  new  system 
of  sewers.    It  was  said  that  they  are  in  fact  using 
this  sewer  by  allowing  it  to  be  used  as  part  of  the 
existing  system  of  drainage  which  is  vested  in 
them.    That  is,  they  are  not  substituting  a  new 
system  of  sewage,  and,  in  my  opinion,  the  mere 
fact  that  they  have  not  substituted  a  new  system 
of    sewage  cannot  make  this  the  using  of  the 
sewer  by  them  when  it  is  used,  without  any  leave 
granted  by  them,  under  the  rights  which    are 
granted  by  the  Act  to  householders."    And  in 
Cowley  v.  Newmarket  Local  Board  (67  L.  T.  Rep. 
486 ;  (1892)  A.  C.  345,  at  p.  352)  Lord  Herschell 
says  that  he  doubts  whether  the  broad  general 
proposition  can  be  supported  that  whenever  a 
statutory  duty  is  created  any  person  who  can 
show  that  he  has  sustained  injury  from  the  non- 
performance of  that  duty  can  maintain  an  action 
for  damages  against  the  person  on  whom  the  duty 
is  imposed.    In  my  judgment,  the  defendants  are 
liable  in  damages  only  for  such  acts  as  they  have 
done,  and  which  have  occasioned  the  pollution  by 
which  the  plaintiffs  are  injured.    They  are  liable 
in  damages  for  that  which  they  have  done,  but  not 
for  that  which  they  ought  to  have  done  but  have 
failed  to  do.    This  being  so,  I  must  confine  my 
attention  to  cases  in  which  either  (1)  the  corpora- 
tion has  laid  new  sewers,  or  (2)  has  invited  or 
permitted  householders  to  make  new  connections 
with  the  sewer 8  of  the  corporation,  or  (3)  has 
permitted  or  required  the  conversion  of  privies 
into  water-closets  so  as  to  increase  the  volume  of 
sewage.    No  exact  evidence  has  been  adduced  to 
show  what  proportion  of  the  total  discharge  of 
sewage  into  the  river  is  attributable  to  these 
causes ;  but  both  parties  agree  that  they  have  put 
before  the  court  such  evidence  as  there  is,  and 
that  it  would  be  practically  impossible  to  ascer- 
tain what  is  the  exact  amount  of  new  sewers,  new 
connections,  and  so  on,  which  would  lead  to  the 
answer  to  the  above  question.    Minutes  have  been 
referred  to  by  which  I  am  satisfied  that  the  cor- 
poration have  to  a  very  large  extent  within  the 


last  twenty  years  laid  new  sewers  and  required 
conversion  of  privies  into  water-closets,  and  pro- 
cured new  connections  to  be  made.    I  have  also 
the  evidence  of  Mr.  Ward  that  in  the  period  to 
which  he  can  speak — viz.,  from  1898  to  1902 — the 
corporation  laid  about  a  mile  or  a  little  more  of 
new  sewers,  made  up  of  many  different  lengths, 
although  some  of  those  were  replacement  of  old 
sewers.    I  have,  further,  the  fact  that  the  popula- 
tion of  Derby  in  1881  was  81,470,  being  an  increase 
of,  say,  about  50  per  cent.    Upon  these  materials 
both  parties  concur  in  asking  me  to  act  as  being 
the  best  materials  for  assessing  the  damages  so 
far  as  this  point  is  concerned.    The  several  heads 
of  damage  are  as  follows :  First,  the  plaintiffs  say 
the  pollution  of  the  water  of  the  river  flowing  by 
the  intake  into  the  lake  has  so  fouled  the  lake 
that  it  must  ba  cleaned  out,  and  they  measure 
their  damage  by  the  cost  of  cleaning  out  the  lake. 
I  think  this  is  wrong.    In  the  first  place,  the 
silting  up  of  the  lake  is  due  very  largely  to  the 
deposit  of  suspended  matter  which  is  brought 
down  by  the  Derwent,  which  comes  from  the 
higher  parts  of  Derbyshire  and  in  times  of  flood 
rises  rapidly  and  brings  down  a  large  quantity  of 
suspended    matter.      The    corporation    are  not 
responsible  for  this.    It  is  due,  farther,  in  part  to 
vegetable  matter  from  the  leaves  of  the  trees  and 
hedges  which  have  fallen  into  the  water,  and  to 
the  decay  of  the  water  weeds,  and  so  on,  in  the 
lake.    To  a  comparatively  small  extent  the  silting 
up  is  due  to  the  deposit  of  sewage  pollution.    No 
doubt  the  sewage  pollution  has  acted  so  as  to 
render  more  acute  a  fetid  condition  which  would 
have  resulted  in  a  less  degree  from  the  gradual 
accumulation  of  decaying  vegetable  matter  mixed 
with  the  deposit  brought  down  by  the  river  in  flood. 
The  lake  was  last  cleaned   out  in  1867.    It   is 
now  very  much  silted  up,  and  requires  to  be  cleaned 
out  again.    To  say  that  the  whole  of  the  expense 
of  so  doing  is  damage  caused  by  the  pollution  of 
the  river  is,  to  my  mind,  extravagant.    Further, 
the  plaintiffs  are  entitled  to  the  inflow  at  their 
intake  of  pure  water,  but  if,  as  the  fact  was,  they 
knew  that  the  water  was  impure,  their  remedy 
was  to  exclude  it  and  to  claim    damages  for  the 
loss    which     they  sustained    by    not    enjoying 
the  supply.    They  cannot  have  as  legal  damages 
the  expense  to  which  they  have  been   put   oy 
taking  water  which   they   knew   to   be  impure. 
They  can  have  as  legal  damage  the  expense  to 
which  they  have  been  put  by  procuring  by  other 
means  a  supply  of  pure  water  in  the  place  of  that 
of  which  this  wrongful   act   of   the   defendants 
has  deprived  them.    But,    secondly,   when   the 
plaintiffs  were,  by  reason  of  the  pollution,  driven 
to  close  the  intake  in  1902,  they  lost  the  water 
power  which  enabled  them  to  pump  the  water  for 
the    supply   of  the   house.     Such    loss   as    has 
resulted  therefrom  is,  in  my  judgment,  recover- 
able as  good  legal  damages.    The  plaintiffs  were 
entitled  to  the  flow  of  pure  water.    Had  they 
had  it  they  would  have  enjoyed  the  water  power. 
The  defendants'  act  rendered  it  necessary  for 
them  to  cut  off  that  intake.    The  loss  which  they 
have    thus    sustained     is,    in    my    judgment, 
attributable  to  the  defendants'  wrong.    Thirdly, 
the  water  of  the  river  was  used  for  watering  cattle 
and  horses  belonging  to  the  earl  or  his  tenants 
in   the   meadows    adjoining    the    river.      The 
pollution  of  the  river  has  rendered  it  necessary 
to  take  other  means  for  watering  them.    This 
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is,  I  think,  good  ground  for  damages.    Fourthly, 
the  riverside  house  situate  at  Borrowash  on  the 
rim  has  depreciated.    There  is  a  contest  of  fact 
upon  this  as  to  whether  the  depreciation  of  rental 
value  was  due,  in  part  at  least,  to  the  defective 
water  supply  (which  was  taken  from  the  adjacent 
canal)    or   to   the    bad  state  of  repair  of  the 
premises,  or  whether  it  was  due  to  the  foul  state 
of  the  river,  or  to  what  extent  it  was  due  to  any 
or  which  of  these  causes.    I  think  the  result  of 
the  evidence  is  that  the  condition  of  the  river 
has  played  a  large  part  in  the  depreciation    of 
the  value  of  that  property.     As  regards  the  want 
of  repair,  the  house  was  offered  to  a  tenant  upon 
the  terms  that  the  lessor  would  put  it  in  repair, 
and,   at    any  rate,  some  damages,  I  think,  are 
recoverable  in  respect  of  this  house.    Fifthly,  the 
plaintiffs  claim  damages  in  respect  of  injury  to 
the  amenities  of  the  castle  by  the  fouling  of  the 
lake.    There  is  no  legal  damage  under  this  head. 
The  earl  has  never  wished  to  let  the  place,  and 
no  pecuniary  damage   is  attributed  to  the  fact 
that   the    castle    by    loss    of   the  lake  became 
disagreeable  as  a  residence.      Sixthly,  damages 
are  recoverable,  I  think — to  the  proper  figure, 
whatever  it  is — in  respect  of  the  injury  to  the 
fishing  in  the  river  and  the  lake.    I  think  I  have 
now  travelled  through  the  principal  heads  of  the 
damage.     The  defendants  contend  that,  having 
regard    to    sect.    1    of    the    Public  Authorities 
Protection  Act  1893,  the  plaintiffs  can  recover 
damages  for  no  longer  period  than  six  months 
before  the  issue  of  the  writ.    To  determine  this 
point  it  is  necessary  to  ascertain  the  meaning  of 
the  words  in  the  section — "  in  case  of  a  continu- 
ance of  injury  or  damage."    It  cannot  be  disputed 
that  for  one  cause  of  action  all  damages  incident 
to  it  must  be  recovered  once  and  once  only,  so 
that,  for  instance,  if  by  the  removal  of  the  soil  the 
defendant  causes  the  walls  of  the  plaintiff's  house 
to  crack,  the  plaintiff's  course  of  action  is  one  and 
one  only,  and  that  none  the  less  because  the  house 
does  not  at  once  show  all  the  damage  done  to  it, 
but  manifests  subsequently  by  degrees  that  the 
damage  has  been    done.    Upon   this    Lloyd   v. 
Wigney  (6  Bing.  489)  was   cited,  being  a   case 
upon   the    words    of    an    Act    which   provided 
that   an    action    must    be    brought    within  six 
calendar  months  "after  the  thing  done."    But 
if  the  result  of  the  act  is  that  one  damage  is  done 
to-day  and  another  subsequently,  there  is  nothing 
to  prevent   a  fresh  action  toties  quoties   fresh 
damage  is  inflicted  :  (Barley  Main  Colliery  Com- 
pany v.  Mitchell,  54  L.  T.  Rep.  882 ;  (1886)  11 A .  0. 
127).    If  as  the   result  of  an  act  done  to-day 
damage  results  a  year  later,  the  cause  of  action 
arises,  not  at  the  date  of  the  act,  but  a  year  later 
when  damage  results.    No  cause  of  action  arises 
from  the  act  if  it  at  that  date  created  no  damage. 
The  right  of  action  arises,  not  from  the  act,  but 
from   the  resulting   of    damage  from  the  act. 
Backhouse  v.  Bonomi  (9  H.  L.  Cas.  503)  established 
that'propoeition.    There  is,  however,  a  further 
case  with  which  this  action  is  particularly  con- 
cerned— viz.,  a  continuing    act   which  produces 
subsequently  from  day  to  day  a  recurrent  damage. 
There  is  thus  created  within  the  principle  which 
I  have  stated  a  fresh  cause  of  action  every  day, 
and  this,  I  conceive,  is  what  is  referred  to  in  the 
section  by  the  words,  "  in  case  of  a  continuance 
of  injury  or  damage."    The  words  do  not  mean 
or  refer  to  a  damage  inflicted  once  and  for  all 
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which  continues  unrepaired,  but  a  new  damage 
recurring  day  by  day  in  respect  of  an  act 
done,  it  may  be  for  once  and  for  all  at  some  prior 
time,  or  repeated,  it  may  be,  from  day  to  day. 
In  such  case  there  is  what  Channell,  J. 
in  Carey  v.  Mayor  of  Bermondsey  (67  J.  P.  Ill) 
calls  a  continuing  cause  of  action.  Where  this  is 
the  case  I  think  that,  within  sect.  1  of  the  Public 
Authorities  Protection  Act,  an  action  will  lie 
when  instituted  six  months  next  after  the  ceasing 
of  the  continuing  injury  or  damage.  That  iB,  I 
think,  the  present  case.  These  plaintiffs  are! 
therefore,  I  think,  entitled  to  recover  for  a 
greater  period  than  six  months,  and  up  to  the 

Emod  of  six  years  limited  by  the  Statute  of 
imitations.  The  damage  which  the  plaintiffs 
have  in  fact  sustained  is,  under  the  circum- 
stances which  I  have  stated,  attributable  partly  to 
acts  for  which  the  defendants  are  not,  and  partly 
to  acts  for  which  the  defendants  are,  respon- 
sible ;  it  is  also  attributable  partly  to  the 
Alvaston  outfall,  which  is  not  complained  of  in 
this  action,  and  partly  to  the  Midland  Railway 
outfall,  for  which  the  defendants  are  not  respon- 
sible. In  assessing  the  damages  recoverable 
against  them  I  have  borne  these  points  in  mind. 
I  am  conscious  that  without  a  more  exact  know- 
ledge of  the  extent  to  which  the  defendants  have 
by  acts  of  their  own  as  distinguished  from  acts 
oi  nonfeasance  contributed  to  the  pollution  the 
question  of  the  proper  amount  of  damages  is  not 
capable  of  any  exact  solution.  Both  parties, 
however,  have  concurred  in  asking  me  to  assess 
the  damages  upon  the  materials  before  me,  being, 
as  they  say,  the  best  which,  in  fact,  can  be 
obtained.  After  giving  the  best  consideration  I 
can  to  the  evidence  before  me  and  all  the  circum- 
stances of  the  case,  I  think  the  plaintiffs  are 
entitled  to  substantial  damages,  and  I  assess 
them  at  500Z.  I  have  considered  whether  the 
fact  that  the  plaintiffs  have  not  succeeded  in 
obtaining  the  injunction  which  they  have  asked 
ought  to  affect  the  costs  of  the  action.  I  think 
not.  I  give  judgment  against  the  defendants  for 
5002.  and  the  costs  of  the  action. 

Solicitors  for  the  plaintiffs,  Walford$. 

Solicitors  for  the  corporation,  Sharpe,  Parker, 
Pritchards,  Barham,  and  Lawford,  agents  for 
Q.  Trevelyan  Lee,  Town  Clerk,  Derby. 


Nov.  11  and  15, 1904. 
(Before  Warrington,  J.) 

Parry   v.   Metropolitan   Borough   of 
Hammersmith,  (a) 

Metropolis — Street  widening — Compu  Isory  pur- 
chase —  Borough  council  —  London  County 
Council — 57  Geo.  3,  c.  xxix.  (Michael  Angela 
Taylor's  Act),  s.  80. 

The  metropolitan  borough  of  H.  had  formally 
adjudged  certain  land  to  be  an  obstruction  to 
the  widening  of  a  street,  within  sect.  80  of 
57  Geo.  3,  c.  xxix.,  and  had  served  notice  to  treat 
for  this  land  on  the  owners,  the  vicar  and 
churchwardens  of  St.  P.*s,  H.  This  "adjudi- 
cation "  had  been  made  in  pursuance  of  an 
agreement  to  assist  the  London  County  Council 
in  a  scheme  for  constructing  electric  tramways 

(a)  Reported  by  H.  M.  Chartkkb  Maophcbson,  Esq., 
Barrister-at-Law. 
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in  the  street.  It  was  argued  for  the  vicar  and 
churchwardens,  who  had  brought  an  action 
against  the  borough  council,  ana  now  applied 
for  an  interim  injunction  to  restrain  them  from 
enforcing  their  compulsory  powers  under  the 
Act,  that  this  was  not  a  bona  fide  exercise  of 
their  statutory  powers  by  the  borough  council, 
and  that  they  ought  to  be  restrained  from 
acquiring  the  land  in  this  way. 
Held  that,  upon  the  facts,  this  was  a  bona  fide 
adjudication  by  the  borough  council,  even  though 
the  necessity  for  widening  the  street  was  brought 
'  about  by  the  action  of  the  London  County 
Council  in  proposing  to  run  a  tramway  down 
it,  and  that  the  motion  must  be  refused. 

Application  by  the  plaintiffs  in  the  action,  the 
vicar  and  churchwardens  of  St.  Paul's  Church, 
Hammersmith,  for  an  injunction  restraining 
the  defendants,  the  metropolitan  borough  of 
Hammersmith,  from  proceeding  under  a  notice 
given  by  them  in  accordance  with  the  provisions 
of  Michael  Angelo  Taylor's  Act  (57  Geo.  3, 
c.  xxix.),  enabling  local  authorities  to  obtain 
possession  of  land  necessary  for  widening  streets. 

The  matter  arose  in  the  following  way :  In  the 
year  1902  the  London  County  Council  applied  for 
an  Act  enabling  them,  amongst  other  things,  to 
construct  a  tramway  which  should  pass  down 
Queen-street,  Hammersmith,  which  was  bounded 
on  one  side  by  the  Church  of  St.  Paul  and  a 
disused  graveyard  belonging  to  that  church.  The 
Bill  of  1902  did  not  contain  any  provisions  which 
would  enable  the  county  council  to  take  the  land 
compulsorily  under  the  Lands  Clauses  Consolida- 
tion Act. 

The  borough  council  of  Hammersmith  pre- 
sented a  petition  against  the  Bill,  with  the  object 
(as  the  court  held)  of  obtaining,  as  a  condition  of 
the  authority  to  construct  the  tramways,  the 
widening  of  Queen- street. 

The  petition  so  presented  was  withdrawn  on 
certain  terms  which  were  expressed  in  an  agree- 
ment dated  the  30th  July  1902,  made  fotween  the 
London  County  Council  of  the  one  part  and  the 
borough  council  of  the  other  part.  It  recited  the 
introduction  of  the  Bill,  and  it  stated  the  fact 
that  the  borough  council  had  deposited  a  petition 
in  Parliament  against  the  Bill,  and  had  agreed 
to  withdraw  its  opposition  upon  the  terms  ex- 
pressed in  the  agreement.  Clause  I  of  the  agree- 
ment provided  that  before  constructing  the  tram- 
way in  question  the  county  council  would,  at  its 
own  expense,  widen  the  roadway  of  Queen-street 
in  a  part  lying  immediately  to  the  north  of  that 
now  in  question.    Clause  2  provided  that : 

The  county  council  will,  provided  it  can  obtain  the 
necessary  consents,  widen  the  road  of  Queen-street 
aforesaid  between  the  points  C  and  D  on  the  aaid  plan 
aod  will  set  back  the  church  railings  and  kerbs  to  the 
new  lines  respectively  indicated  by  red  and  dotted  red 
lines  on  the  said  plan.  The  borough  council  will  assist 
the  county  oounoil  in  obtaining  the  consents  aforesaid, 
and  will  contribute  one-third  of  the  expense  of  the  said 
widening  between  the  points  C  and  I)  [the  widening 
now  in  question]. 

There  followed  other  provisions  in  the  agree- 
ment with  respect  to  alterations  to  a  cab  shelter, 
a  drinking  trough,  and  as  to  paving  the  street. 

The  piece  of  land  between  the  points  C  and  D 
on  that  plan  was  the  piece  of  land  now  in 
question. 


Subsequently  to  the  making  of  that  agreement 
negotiations  were  entered  into  between  the  county 
council  and  the  vicar  and  church  wardens  of  St. 
Paul's  for  the  purpose  of  the  acquisition  by 
purchase  by  the  county  council  from  the  vicar 
and  churchwardens  of  the  piece  of  land  necessary 
for  the  proposed  widening.  Those  negotiations 
came  to  an  end  in  the  month  of  June  1904. 

On  the  27th  July  1904  in  this  year  a  meeting 
of  the  borough  council  was  held  at  which  a 
report  was  presented  by  their  law  and  parliamen- 
tary committee,  and  the  part  of  that  report 
material  for  the  present  purpose  was  headed 
"  Queen-street  improvement,   and  was  as  follows : 

A  letter  has  been  received  from  the  London  County 
Oounoil  stating  that  when  the  council's  Bill  for  the 
widening  of  the  Folham  Palace-road  was  before  the 
committee  of  Parliament  an  agreement  was  entered  into 
between  the  oounoil  and  the  borough  oounoil  to  the 
effect  that  the  county  oounoil  would  arrange  for  the 
widening  of  Quaen-street  by  the  acquisition  of  a  portion 
of  St.  Paul's  churchyard,  that  it  has  accordingly  been 
in  negotiation  with  the  vicar  of  Hammersmith  for  the 
acquisition  of  the  necessary  property  and  it  is  now 
found  that  it  will  considerably  assist  the  negotiations 
if  the  borough  oounoil  will  grant  its  aid  by  putting  in 
force  on  behalf  of  the  London  County  Council  its 
statutory  powers  under  the  Act  of  57  Geo,  3,  o.  xxix. 
That  there  have  been  many  case  a  where  compulsory 
powers  of  acquisition  of  property  had  been  exercised  by 
local  authorities  in  London  on  behalf  of  the  oounoil,  and 
it  has  been  the  general  practice  for  the  local  authority 
to  appoint  the  council's  solicitor  and  valuer  to  act  in  the 
matter ;  no  charge  being  made  for  the  services  of  the 
council's  officials  so  acting ;  and  enclosing  copies  of  the 
formal  resolution  whioh  is  usually  passed  in  similar 
oases  and  asking  to  be  supplied  with  two  sealed  copies 
thereof  after  it  has  been  passed  by  the  borough  oounoil 
and  also  inclosing  three  copies  of  the  plan  prepared  by 
the  council's  valuer  and  referred  to  in  the  resolution  and 
asking  that  these  might  be  sealed  and  two  copies  thereof 
returned  to  the  oounoil ;  we  recommend  that  the  following 
resolution  be  adopted. 

The  resolution,  whioh  was  afterwards  passed  by 
the  council,  was  as  follows : 

That  for  the  improvement  of  the  Btreet  or  public 
plaoe  known  as  Queen-street  in  the  parish  of  Hammer- 
smith within  the  metropolitan  borough  of  Hammersmith 
and  for  the  publio  advantage  and  under  and  in  pursuance 
of  the  powers  vested  in  them  by  the  Act  of  57  Geo.  3, 
o.  xxix.,  this  oounoil  do  alter,  widen,  and  extend  the  said 
street  or  publio  plaoe  and  do  hereby  adjudge  that  so 
much  of  the  lands,  tenements,  hereditaments,  and  pre- 
mises of  the  said  street  or  publio  plaoe  as  is  coloured 
red  on  the  plan  in  duplicate  produced  to  the  oounoil  and 
signed  by  the  mayor  and  hereinafter  referred  to  as  the 
signed  plan  projects  into  obstructs  or  prevents  the 
oounoil  from  so  altering  widening  or  extending  the  said 
street  or  publio  plaoe  and  that  the  possession  occupation 
and  purchase  of  so  muoh  of  the  said  lands,  tenements, 
hereditaments,  and  premises  as  is  shown  by  the  red 
colour  on  the  signed  plan  will  be  necessary  for  that 
purpose. 

There  was  a  second  resolution  appointing  Mr. 
Blaxland,  solicitor,  and  Mr.  Andrew  Young,  the 
valuer  of  the  London  County  Council,  solicitor 
and  agent  of  the  borough  council,  to  serve  the 
requisite  notices  and  take  the  necessary  steps. 

In  pursuance  of  that  resolution  the  borough 
council  on  the  8th  Sept.  served  upon  the  vicar  and 
churchwardens  of  St  Paul's  a  notice  under  the 
Act  to  the  effect  that  for  the  improvement  of  the 
streets  and  public  places  within  the  borough  and 
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for  the  public  advantage  the  council,  under  the 
powers  of  the  Act,  had  resolved  to  alter,  widen, 
and  extend  Queen-street  and  had  adjudged : 

That  as  muoh  of  the  lands,  tenements,  heredita- 
ments, and  premises,  of  the  said  street  or  pablio  plaoe  as 
was  coloured  red  on  the  plan  .  .  .  projected  into 
obstructed  or  prevented  the  council  from  so  altering 
widening  or  extending  the  said  street  or  public  place 
and  that  the  possession  occupation  and  purchase  of  so 
muoh  of  the  said  lands  tenements,  hereditaments,  and 
premises  as  was  shown  by  the  red  colour  on  the  plan 
would  be  necessary  for  that  purpose.  [Then  followed 
s  oommon  notice  to  treat  under  the  provisions  of  57 
Geo.  3,  o.  xxix.1 

R  F.  Spence  for  the  plaintiffs. — All  the  cases 
show  that  there  must  be  a  bond  fide  determina- 
tion by  the  borough  council  that  it  is  expedient 
to  widen  the  street  in  question,  and  it  must 
adjudge  that  the  land  in  question  is  required  for 
suoh  a  purpose.  Here  it  has  not  in  fact  done  so, 
bat  has  only  acted  with  a  view  to  assisting  the 
county  council.  Landowners  are  thus  indirectly 
deprived  of  the  right  of  opposing  such  schemes 
before  Parliament. 

Norton,  K.C.  and  Methold  for  the  defendants 
were  not  called  upon. 

Warrington,  J.  having  stated  the  facts  as 
above,  continued : — The  Act  in  question  is  a  local 
and  personal  Act  of  57  Geo.  3.     It  is  entitled 
"  An  Act  for  better  paving  improving  and  regu- 
lating the  streets  of  the  metropolis  and  removing 
and    preventing     nuisances    and     obstructions 
therein ;"  and  then  sect.  80  provides — I  will  read 
it  shortly — "  that,  for  the  improvement  of  streets 
in  the  parochial  or  other  districts  within   the 
jurisdiction  of  this  Act  for  the  public  advantage, 
it  Bhall  be  lawful  for  the  local  authority  from 
time  to  time  to  alter,  widen,  turn,  or  extend  any 
of  the  streets,"  and  to  do  other  things,  which  I 
need  not  mention,  and  that  "  if  any  house,  walls, 
buildings,  lands,  tenements  and   hereditaments, 
or  any  part  thereof,  shall  be  adjudged   by  the 
local  authority  to  project  into,  obstruct,  or  prevent 
them  from  so  widening  the  streets,  and  that  the 
possession,  occupation,  and  purchase  of  such  lands 
will  be  necessary  for  that  purpose,  it  shall   be 
lawful  for  the  commissioners  to  treat  with  the 
owner  or  owners,  occupier  or  occupiers,  of  the  land 
for  the  purposes  aforesaid;"  and  then  are  con- 
tained powers  for  throwing  the  land  so  acquired 
into  the  streets,  and  with  that  I  need  not  trouble. 
There  have  been  many  cases  coming  before  the 
courts  in  which  the  exercise  by  local  authorities 
of  these  powers  has  been  questioned,  and  I  think 
it  is  agreed  on  all  hands  here,  and  assented  to 
by  Mr.  Spence,  that  the  principle  which  is  to  be 
deduced  from  those  authorities  is  this,  that   a 
local  authority  desiring  to  put  the  Act  into  opera- 
tion must  bond  fide  come  to  the  conclusion  that  it  is 
expedient   to  widen  (I   am   only  dealing    with 
widening)  the  street  in  question,  and,  having  come 
to  that  conclusion,  must  further  bond  fide  adjudge 
that  the  land  in  question  prevents  such  widening, 
and  for  that  purpose  ought  to  be   acquired.    I 
think  that  is  the  true  result  of  all  the  authorities 
that  have  been  cited.    Now,  it  is  contended  here 
that  the  local  authority  had  not  bond  fide  deter- 
mined that  the  street  ought  to  be  widened.    It 
cannot  be  said  that  if  they  had  come  to  that 
determination,  they  have  not  bond  fide  adjudged 
that  the  land  in  question  would  prevent  it,  because 


obviously  it  would.  But  it  is  contended  that  they 
have  not  bond  fide  determined  that  the  street 
ought  to  be  widened.  It  is  said  that  they  had 
come  to  the  resolution  which  is  questioned  here, 
not  because  they  want  the  street  widened,  but 
because  the  county  council  have  requested  them 
to  help  them  in  constructing  the  tramway.  That 
is  the  argument.  Is  that  argument  borne  out  by 
the  facts  P  In  my  opinion  it  is  not.  It  is  true 
the  widening  of  the  street  is  brought  about  by 
the  fact  that  the  county  council  wanted  to  bring 
a  tramway  down  the  street.  The  borough  council, 
I  think  I  am  entitled  to  infer,  thought  that  the 
tramway  would  be  an  advantage  to  the  borough, 
but  thought  that  that  advantage  could  not  pro- 
perly be  obtained  unless  the  street  were  widened, 
but  the  desire  to  widen  the  street  came  not  from 
the  county  council,  who  would  no  doubt  be  very 
glad  to  construct  their  tramway  without  the 
expense  of  widening  it  if  they  could  have  done 
so,  but  from  the  borough  council,  and  it  seems 
to  me  therefore  that  I  find  on  the  facts  which  I 
have  mentioned  an  honest  and  bond  fide  deter- 
mination on  the  part  of  the  borough  council 
that  it  is  expedient  to  widen  the  street,  and  that 
resolution  seems  to  me  to  be  an  honest  bond 
fide  resolution,  and  none  the  less  so  that  the 
immediate  occasion  for  it  was  the  proposal  of  the 
London  County  Council  to  lay  the  tramway,  and 
certainly  none  the  less  so  that  by  reason  of  that 
desire  of  the  London  County  Council  the  borough 
council  have  been  able  to  obtain  a  contribution 
to  the  expense  of  widening — of  course  for  the 
benefit  of  their  ratepayers — which  they  would  not 
otherwise  have  been  able  to  obtain.  The  only 
circumstance  that  seems  to  me  to  give  any  ground 
whatever  for  the  present  application  is  the  terms 
of  the  letter  of  the  county  council  and  the  terms 
of  the  report  of  the  parliamentary  committee 
which  I  have  read.  I  must  say  I  think  the  letter 
was  most  unfortunate,  not  because  it  has  really 
made  otherwise  than  bond  fide  that  which  I  have 
come  to  the  conclusion  is  a  bond  fide  determina- 
tion on  the  part  of  the  borough  council,  but  I 
think  it  was  unfortunately  worded  on  the  part  of 
whoever  it  was  wrote  it  when  it  requested  the 
borough  council  to  exercise  its  powers  on  behalf 
of  the  county  council.  In  my  view,  though  that 
was  the  form  which  the  letter  took,  the  borough 
council  did  not  exercise  its  powers  on  behalf  of 
the  county  council  at  all ;  they  are  exercising  a 
power  on  their  own  behalf,  no  doubt  thereby  facil- 
tating  an  improvement  desired  both  by  themselves 
and  by  the  London  County  Council,  but  not  in 
any  other  respect  on  behalf  of  the  London 
County  Council.  I  think  the  letter  was  unfor- 
tunate, and  I  think  the  report  of  the  committee 
for  the  same  reason  was  somewhat  unfortunate, 
because  I  cannot  help  thinking  that  it  is  those 
two  documents  which  have  given  rise  to  the 
present  action.  But  the  conclusion  I  come  to  is 
that  the  borough  council  are  entitled  to  proceed 
with  their  notice  to  treat,  and  I  must  therefore 

refuse  the  motion.  „..         -      , 

Motion  refused. 

Solicitors  for  the  plaintiffs,  Bull  and  Bull. 
Solicitor  for  the  defendants,  W.  A.  Blaxland. 
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KING'S  BENCH  DIVISION. 

Nov. '18,  21,  and  Dec.  19, 1904 

(Before  Lord  Alverstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Wolfe  and  others  (apps.)  v.  Clerk  of  the 
Surrey  County  Council  and  another 
(resps.). 

Reeve  and  others  (apps.)  v.  Same  (reaps.),  (a) 

Registration  of  voters — Parliament — County  vote 
— Pew  rents — Vicar  of  church  in  Parliamentary 
borough — Receipt  by  vicar  of  pew  rents  of  lOl. 
a  year  and  upwards — "  Occupation  "  of  church 
by  vicar — Right  of  vicar  to  claim  county  vote  in 
respect  of  pew  rents — Representation  of  the 
People  Act  1832  (2  &  3  Will.  4,  c.  45),  s.  24. 

The  vicar  of  a  district  church,  which  had  been 
built  pursuant  to  the  Church  Building  Acts  on 
land  granted  for  that  purpose,  and  which  had 
been  duly  consecrated,  annually  received,  as  such 
vicar,  from  the  churchwardens  for  his  own  use 
and  benefit  the  proceeds  of  pews  which  had  been 
let  by  them  to  the  amount  of  401.  The  church  was 
situated  in  a  Parliamentary  borough  in  which  the 
vicar  resided.  The  vicar  claimed  a  Parliamen- 
tary vote  for  the  county  in  respect  of  his  freehold 
in  the  land  on  which  the  church  stood  by  reason 
of  his  receipt  of  the  pew  rents  to  an  amount  exceed- 
ing 408.  a  year.  Objection  having  been  taken 
that  the  vicar  "  occupied  "  within  the  meaning  of 
sect.  24  of  the  Representation  of  the  People  Act 
1832  the  land  on  which  the  church  stood,  and 
that  as  his  "  occupation  "  was  sufficient  to  confer 
on  him  the  right  to  have  a  vote  for  the  borough, 
he  was  thereby  debarred  from  claiming  a  county 
vote: 

Held,  that  the  receipt  by  the  vicar  of  the  pew  rents 
did  not,  either  by  itself  or  taken  in  connection 
with  the  fact  of  the  vicar's  legal  possession  of  the 
land  and  of  the  church  upon  the  land,  consti- 
tute an  "  occupation  "  of  the  land  within  sect.  24  ; 
that  he  was  not "  occupier  "  within  the  meaning 
of  that  section,  and  was  therefore  not  prohibited 
by  the  section  from  being  registered  as  a  voter 
for  the  county ;  and,  further,  that  the  receipt  of 
the  pew  rents,  as  the  amount  exceeded  40s.  a 
year,  was  sufficient  to  entitle  him  to  a  county 
vote  in  respect  of  his  freehold. 

Wolfe  and  others  (apps.)  v.  Clerk  of  the 
Surrey  County  Council  and  another 
(reaps.). 

Case  stated  by  the  revising  barrister  for  the 
Wimbledon  Division  of  the  county  of  Surrey. 

At  a  court  held  before  the  revising  barrister, 
the  Rev.  Edward  John  Wolfe,  17,  Thornton- 
avenue,  Streatham  Hill,  claimed  a  county  Par- 
liamentary vote  for  the  Wimbledon  Division  of 
the  county  of  Surrey  in  respect  of  his  freehold 
benefice,  St.  Thomas,  Telford  Park,  Streatham. 
His  claim  was  duly  objected  to  and  the  revising 
barrister  disallowed  the  claim.  Due  notice  of 
appeal  was  given,  and  the  revising  barrister  gave 
leave  to  appeal. 

The  facts  were  as  follows : — 

The  vicarage  of  St.  Thomas  was  a  new  district 
parish  or  chapelry  out  out  of  the  new  parish  of 
Christchurch,  in  the  ancient  parish  of  Streatham, 
in  the  Streatham  ward  of  the  metropolitan  borough 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 


of  Wandsworth  and  the  Clapham  division  of  the 
Parliamentary  borough  of  Batterseaand  Clapham. 
The  claimant  lived  in  his  dwelling-house  in  the 
parish  of  St.  Thomas,  in  the  above-mentioned 
Parliamentary  borough. 

The  deed  of  consecration,  dated  the  21st  Dec. 
1902,  recited 

That  whereas  the  minister,  churchwardens,  and  cer- 
tain inhabitants  of  the  parish  of  Christohuroh  have 
represented  to  the  bishop  that  by  deed  dated  the 
30th  March  1899  made  between  Lees  Knowles  of  the 
one  part  and  the  Ecclesiastical  Commissioners  of  the 
other  part  a  piece  of  land  was  conveyed  to  the  Eoolesias- 
tioal  Commissioners  and  their  successors  to  be  held  for 
the  purposes  of  certain  of  the  Acts  of  Parliament  for 
building  churches  and  to  be  appropriated  as  the  site 
of  the  then  intended  new  ohuroh  of  St.  Thomas  with  the 
surrounding  yard  and  inolosure  thereto  belonging. 

That  a  oommodious.  building  waB  erected  thereon  and 
completed  and  fit  for  Divine  service. 

That  it  was  intended  that  the  said  ohuroh  should  be 
enlajged  as  soon  as  practicable,  and  that  when  so 
enlarged  it  would  contain  850  sittings,  of  which  300  sittings 
should  remain  for  ever  free  and  unappropriated. 

And  further  recited 

That  by  deed  dated  the  1st  Nov.  1899  the  right  of 
patronage  and  nomination  of  the  said  intended  new 
ohuroh  of  St.  Thomas  should  be  vested  for  ever  in  oertain 
trustees  parties  to  the  said  last-mentioned  deed. 

That  the  said  minister,  churchwardens,  and  inhabitants 
of  Christchurch  have  besought  the  bishop  to  consecrate 
the  said  building  as  and  for  a  ohuroh.  And  the  consecra- 
tion deed  declares  the  said  building  duly  consecrated. 

The  said  consecration  deed  contains  no  reference  to 
sittings  or  pews  save  as  hereinbefore  stated. 

The  claimant  was  duly  inducted  into  the  vicar- 
age by  deed  dated  the  29th  Dec.  1903,  which 
recited  that  the  vicarage  of  St.  Thomas,  Telford 
Park,  was  constituted  by  an  Order  of  His  Majesty 
in  Council  dated  the  9  th  July  1903,  gazetted  the 
17th  July  1903.  The  revising  barrister  had 
informed  himself  of  the  contents  of  this  Order  in 
Council  by  referring  to  the  Gazette. 

The  Order  in  Council  stated  that  the  Eccle- 
siastical Commissioners,  acting  in  pursuance  of 
the  Church  Building  Acts  59  Geo.  3,  c.  134,  2  &  3 
Vict.  c.  49,  3  &  4  Vict.  c.  60,  and  19  &  20  Vict, 
o.  55,  assigned  a  district  chapelry  to  the  conse- 
crated church  of  St.  Thomas  in  the  new  parish 
(sometime  chapelry  district)  of  Christchurch. 

The  boundaries  of  the  "  district  chapelry  "  of 
St  Thomas  were  defined  by  the  Order.  The 
Order  assigned  to  the  minister  of  the  chapelry 
all  the  fees  for  marriages,  baptisms,  churchings, 
and  burials.  This  constituted  St.  Thomas  a  parish 
by  statute.  The  revising  barrister  saw  in  the 
Order  in  Council  no  reference  to  churchwardens 
or  to  sittings  or  pews. 

The  freehold  of  the  piece  of  ground  constitut- 
ing the  site  of  the  church  and  the  surrounding 
yard  and  the  inclosure  thereto  belonging  vested 
in  the  claimant  on  induction  as  vicar  of  the  new 
parish. 

The  church  had  not  been  enlarged  since  the 
date  of  consecration. 

The  church  was  fitted  with  sittings  or  "  pews," 
consisting  of  rows  of  benches  open  at  the  ends 
and  fixed  on  the  fioor,  each  bench  was  numbered 
and  had  room  for  several  sitters.  Sittings  were 
let,  one  or  more,  to  any  person  applying  for  the 
same.  They  were  let  for  half  a  year  and  not 
longer.    No  pew  or  seat  was  sold  outright.    The 
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sittings  were  let  in  writing  specifying  the  number 
of  the  pew  or  sitting  and  the  price.  No  such 
writing  or  copy  thereof  was  produced  to  the 
revising  barrister. 

The  sittings  were  let  for  use  during  the  ordinary 
publio  services  only  and  not  for  additional  or 
special  or  semi-private  services,  and  if  the  seat- 
holders  were  not  in  their  places  at  the  commence- 
ment of  divine  service  the  claimant,  or  those 
acting  for  him,  could  put  strangers  into  the  seats 
that  were  let  but  not  occupied. 

The  letting  of  sittings  was  actually  done  by  the 
churchwardens.  The  claimant's  churchwarden 
collects  the  seat  money  and  hands  it  over  to  the 
claimant,  less  cost  of  collection,  for  the  claimant's 
own  use  and  benefit.  The  amounts  collected  from 
the  letting  of  seats  did  not  appear  in  any  of  the 
accounts  of  the  parish  of  St.  Thomas.  All  the 
sittings  were  lettable^  but  in  fact  many  were 
untaken,  though  to  be  let. 

There  were  no  declared  free  places  in  the  church 
of  Thomas  at  present.  The  scale  of  rents  for 
sittings  was  fixed  by  the  claimant  in  consultation 
with  the  churchwardens.  The  receipts  for  "pew 
rents"  had  been  so  far  at  the  rate  of  40Z.  a 
j  ear. 

Before  the  claimant  was  instituted  or  inducted 
into  the  living  a  number  of  auestions  were  put  to 
him  in  print  or  writing  ana  he  answered  them, 
returning  the  paper  to  the  registry  of  the  diocese. 
Some  of  the  questions  related  to  the  sources  from 
which  the  claimant's  income  might  come,  and  the 
claimant  made  it  plain  by  his  answers  to  the 
questions  that  he  should  look  to  seat-letting  for 
part  of  his  income. 

Income  derived  from  letting  of  sittings  was 
uncertain  and  fluctuating,  and  greatly  depended 
on  the  circumstances  of  the  people  and  the 
character  and  ability  of  the  vicar. 

There  was  no  residence  attached  to  the  living 
or  benefice;  there  was  no  glebe  or  tithe;  there 
was  no  income  from  land  unless  as  or  save  as 
hereinbefore  appears. 

The  hearing  was  twice  adjourned  for  purposes 
of  further  evidence. 

No  documents  were  produced  in  court  save 
copies  of  the  consecration  and  induction  deeds 
hereinbefore  mentioned,  and  a  copy  of  the  forms 
of  declarations  and  oaths  usually  made  or  taken 
before  institution. 

No  evidence  or  proof  of  right  to  charge  for 
sittings  or  of  an  assignment  of  pew  rents  save  as 
above  was  given. 

The  revising  barrister  found  as  a  fact  that 
there  had  been  no  assignment  of  pew  rents  what- 
soever to  the  new  church  or  vicarage  or  benefice, 
and  he  was  of  opinion  that  neither  the  church- 
wardens nor  the  claimant  had  any  legal  right  to 
reserve  for  money  to  be  paid  to  the  claimant  any 
seats  in  the  church,  and  that  the  price  could  not 
be  recovered  in  an  action. 

The  churchwardens  were  under  the  circum- 
stances aforesaid  the  claimant's  agents.  The 
claimant  and  the  churchwardens  were  acting  in 
good  faith,  and  the  letting  was  under  the  circum- 
stances not  unreasonable. 

Similar  letting  of  seats  outside  the  law  was 
practised  in  several  churches  of  new  parishes  in 
South  London  to  the  knowledge  of  the  bishop 
and  other  ecclesiastical  authorities.  In  the 
neater  number  of  new  parish  churches  in  South 
London  there  was  no  letting  of  seats.  , 


The  parishioners  of  the  claimant's  parish  did 
not  contest  or  dispute  the  aforesaid  letting  of 
seats  by  the  claimant. 

The  letting  was  likely  to  continue  in  the  near 
future  in  the  claimant's  parish,  and  income  of 
over  10Z.  would  continue  to  the  claimant  from  this 
source. 

The  claimant  occupied  as  owner  the  said  free- 
hold land  and  the  land  and  the  church  building, 
and  also  occupied  as  tenant  or  owner  a  house  in 
which  he  lived  in  the  parish  (all  within  a  Parlia- 
mentary borough)  of  such  value  as  would  confer 
on  him  the  right  of  voting  at  Parliamentary  and 
other  elections  for  the  borough  in  respect  of  the 
102.  tenement  qualification. 

The  claimant's  case  was  based  solely  on  the 
pew  rents. 

It  was  contended  by  the  objector  that  the  pew 
rents  were  unlawfnl,  as  there  was  no  statutory  or 
other  proper  authority  or  sanction  for  charging 
for  the  pews  or  sittings ;  that  the  income  was  in 
its  nature  too  fluctuating  and  uncertain,  and  that 
under  the  circumstances  there  was  no  income  or 
receipt,  or  no  income  or  receipt  sufficient  in  law, 
from  land  within  the  parish  such  as  to  entitle  the 
claimant  to  a  county  Parliamentary  vote  in 
respect  thereof. 

Further,  in  the  alternative,  that  the  claimant 
wps  in  occupation  of  land  alone,  or  land  and 
building  of  sufficient  value  to  confer  on  him  the 
borough  vote,  and  that  under  the  24th  section  of 
the  Representation  of  the  People  Act  1832  he 
could  not  successfully  claim  the  county  Parlia- 
mentary vote ;  that  the  subsequent  statute 
exempting  ecclesiastical  buildings  from  rating 
did  not  affect  the  question,  and  that  the  claimant 
could  not  sever  the  property  occupied  by  him  as 
owner  or  tenant  so  as  to  get  the  two  votes. 

The  revising  barrister  held : 

(a)  That  the  claimant's  freehold  land  was  of 
the  value  of  10Z.  a  year  and  upwards,  and  that  he 
had  a  yearly  income  of  that  amount  from  the 
land,  and  that  the  income  derived  as  aforesaid 
was  sufficient  in  law  to  confer  the  freehold  vote. 
(b)  That  he  occupied  the  land  within  the  mean- 
ing of  the  24th  section  of  the  Representation 
of  the  People  Act  1832,  and  he  disallowed  the 
claim. 

The  names  of  seven  other  persons  who  were  in 
the  list  of  owners  in  the  same  division,  and  whose 
names  were  set  out  in  a  schedule  hereto,  were 
duly  objected  to  for  the  same  reasons  and  under 
similar  circumstances.  Due  notice  of  appeal 
was  given  in  each  case,  and  the  revising  barrister 
gave  leave  to  appeal,  and  the  appeals  were  con- 
solidated. 

The  revising  barrister  struck  out  the  name  of 
the  claimant  and  the  names  of  the  seven  other 
persons. 

The  question  for  the  decision  of  the  court  was 
whether  the  decision  of  the  revising  barrister  was 
correct.  If  the  court  should  be  of  opinion  that 
his  decision  was  wrong  then  the  register  was  to 
be  amended  by  inserting]  therein  the  name  of 
the  claimant  and  the  names  of  the  seven  other 
persons. 

Reeve  and  others  (apps.)  v.  Clerk  of  the 
Surrey    County    Council   and   another 
(reaps.). 
Case  stated  by  the  revising  barrister  for  the 
Wimbledon  Division  of  the  county  of  Surrey. 
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At  a  court  held  before  the  revising  barrister 
the  Rev.  Arthur  Reeve,  of  11,  Nottingham-road, 
Croydon,  claimed  a  county  vote  for  Wimbledon 
division  in  respect  of  his  freehold  benefice,  St. 
Peter's,  Peter's- road,  in  the  Parliamentary  and 
county  borough  of  Croydon.  His  name  was  duly 
objected  to,  and  the  revising  barrister  disallowed 
the  claim,  giving  leave  to  appeal. 

The  facts  were  as  follows  :— 

The  claimant  was  vicar  of  St.  Peter's,  a  new 
parish  cut  out  of  the  ancient  parish  of  Croydon, 
pursuant  to  the  Church  Building  Acts.  The 
freehold  of  the  church  and  vestry  site  and  the 
surrounding  yard  and  the  church  caretaker's 
house  were  vested  in  the  claimant  under  the 
statute. 

The  church  caretaker's  house  was  occupied  rent 
free  by  the  caretaker  of  the  church.  This  house 
was  rated  at  16/.,  and  the  rates  were  paid  by  the 
churchwardens.  There  was  no  residence  for  the 
vicar  attached  to  the  living.  The  caretaker's 
house  was  detached  from  the  church  and  adjoined 
the  churchyard. 

There  were  no  burial  fees  in  respect  of  burials 
within  the  parish.  The  vicar  lived  in  a  house 
in  the  parish.  The  church  and  vestry  buildings 
and  the  yard  surrounding  the  same  were  used 
solely  for  the  purposes  of  religious  worship. 

The  vicar' 8  income  was  in  part  50Z.,  a  money 
grant  from  the  Ecclesiastical  Commissioners,  and 
part  from  "  pew  rents  "  amounting  to  over  6002.  a 
year,  but  subject  to  a  charge  or  payment  of  1702. 
a  year  to  the  .previous  vicar,  and  subject  also  to 
paying  one  curate. 

The  pews  are  inclosed  ;  single  sittings  are  let, 
and  the  letting  is  done  by  the  churchwardens,  who 
receive  the  money.  The  pew  rents  fluctuate. 
Before  the  present  vicar  was  appointed  not  long 
ago  the  pew  rents  fell  to  3002.  a  year. 

The  parish  of  St.  Peter's  was  constituted  under 
the  Church  Building  or  New  Parishes  Acts, 
about  the  year  1854.  The  Ecclesiastical  Com- 
missioners settled  a  scale  of  pew  rents,  and 
assigned  pews  to  be  let  by  the  churchwardens, 
and  directed  the  churchwardens  how  the  pew 
rents  should  be  dealt  with.  They  collected  the 
money  and  paid  the  vicar. 

The  objector  contended  that  the  pew  rents 
were  vested  in  or  given  to  the  churchwardens  ; 
that  under  the  Church  Building  or  New  Parishes 
Acts  the  pew  rents  could  not  be  vested  in  the 
vicar  of  a  new  parish;  and  that  outside  the 
Ecclesiastical  Commissioners  and  the  persons 
referred  to  in  1  &  2  Will.  4,  c.  38,  a.  4,  there  was 
no  person  or  authority  who  could  create  or  assign 
pew  rents  in  a  new  parish. 

Further,  the  objector  contended  that  the  income 
from  pews  was  fluctuating ;  that  it  did  not  arise 
out  of  the  freehold;  that  pew  rents  in  this 
case  were  not  ancient  or  customary  income 
from  a  freehold  such  as  would  qualify  for  a 
vote. 

Further  objection  was  taken  that  the  vicar 
occupied  his  freehold  land  and  could  not,  under 
sect.  24  of  the  Representation  of  the  People  Act 
1832  get  a  vote  for  the  county  in  respect  of  the 
land  which  he  occupied  in  the  borough  although 
it  might  not  be  rateable. 

The  claimant  could  not  attend  the  court  at  the 
first  hearing  on  the  29th  Sept.,  or  at  the  adjourned 
hearing  on  the  4th  Oct.,  but  he  was  represented 
by  the  party  agent. 


No  documents  or  copies  of  or  extracts  from  any 
documents  were  produced  to  the  revising 
barrister. 

The  revising  barrister  was  of  opinion  that  the 
pews  or  sittings  at  St.  Peter's  were  let  by  the 
churchwardens,  and  the  "  rents "  were  collected 
and  expended  by  them  as  public  parish  officials 
pursuant  to  statutory  authority ;  and  he  held  that 
in  this  case  and  in  connection  with  the  pew 
letting,  rent  collecting,  and  expending,  the 
churchwardens  were  not  the  agents  or  servants 
of  the  vicar. 

The  amount  they  were  able  to  hand  to  the 
vicar  yearly  out  of  pew  rents  was  not  less  than 
2002.  a  year. 

The  freehold  land  owned  and  occupied  by  the 
claimant — namely,  the  site  of  the  church  and  the 
yard  surrounding  the  church — brought  him  an 
income  of  over  102.  from  pew  rents  yearly,  and 
that  land  was  of  that  value  clear  of  all  outgoings. 

The  revising  barrister  held  that  the  freehold 
land  was  of  value  sufficient  in  law  to  qualify  him 
for  the  county  vote. 

He  also  held  that  the  claimant  occupied  his 
said  freehold  land  within  the  meaning  of  sect.  24 
of  the  Representation  of  the  People  Act  1832,  and 
that  it  was  of  value  sufficient  to  confer  the  borough 
vote  in  the  Parliamentary  borough  of  Croydon. 

He  disallowed  the  claim. 

The  names  of  three  other  persons  who  were  on 
the  lists  of  owners  in  the  division  of  Wimbledon 
and  whose  names  were  set  out  in  the  schedule  to 
the  case  were  duly  objected  to  for  the  same 
reasons  and  under  similar  circumstances. 

The  revising  barrister  struck  out  the  name  of 
the  claimant,  the  Rev.  Arthur  Reeve,  and  the 
names  of  the  three  other  persons. 

Notice  of  appeal  was  given  in  each  case  ;  leave 
to  appeal  was  given  and,  at  the  request  of  the 
appellants  and  of  the  objector,  the  revising 
barrister  ordered  the  appeals  to  be  consolidated, 
and  the  party  agents  on  both  sides  undertook,  so 
far  as  they  might  properly  do  so,  that  technical 
points  should  not  be  raised  on  this  appeal,  but 
this  understanding  was  not  to  be  taken  as  in 
any  way  binding  on  the  clerk  of  the  county 
council,  who  was,  pursuant  to  the  statute,  named 
as  respondent. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  revising  barrister  was 
correct.  If  the  court  should  be  oi  opinion  that 
his  decision  was  wrong,  the  register  was  to  be 
amended  by  inserting  the  name  of  Arthur  Reeve 
and  the  names  of  the  three  other  persons  named 
in  the  schedule. 

The  three  persons  named  in  the  schedule  were: 

Kev.  John  Jenkins,  St.  John  the  Evangelist,  Angel 
Town,  S.E.;  Rev.  William  B.  Mowll,  Chrifltohnroh, 
Brixton-road,  S.E. ;  Rev.  John  B.  Clark,  St.  Saviour's, 
Heme  Hill-road. 

Sect.  24  of  the  Representation  of  the  People 
Act  1832  (2  &  3  Will.  4,  c.  45)  provides : 

Notwithstanding  anything  hereinbefore  contained  no 
person  shall  be  entitled  to  vote  in  the  election  of  a 
knight  or  knights  of  the  shire  to  serve  in  any  future 
parliament  in  respect  of  his  estate  or  interest  as  a  free- 
holder in  any  house,  warehouse,  counting-house,  shop, 
or  other  building  occupied  by  himself,  or  in  any  land 
occupied  by  himself,  together  with  any  house,  ware- 
house, counting-house,  shop,  or  other  building,  suoh 
house,  warehouse,  counting-house,  shop,  or  other  building 
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being,  either  separately  or  jointly  with  the  land  bo 
occupied  therewith,  of  snoh  value  as  would,  according 
to  the  provisions  hereinafter  contained,  confer  on  him 
the  right  of  voting  for  any  city  or  borough,  whether  he 
■hall  or  shall  not  have  actually  acquired  the  right  to 
vote  for  such  city  or  borongh  in  respeot  thereof. 

DaJdy  (J.  E.  O.  de  Montmorency  with  him)  for 
the  appellant  in  each  case. — The  revising  barrister 
was  wrong  in  disallowing  the  vote.  The  occupa- 
tion referred  to  in  sect.  24  of  the  Act  of  1832  as 
disqualifying  for  a  county  vote  must  be  the  same 
kind  of  occupation  as  that  required  for  a  borough 
vote:  (Capell  v.  Aston  Overseers,  8  C.  B.  1 ;  and 
Burton  v.  Aston  Overseers,  8  0.  B.  7),  in  which 
Wilde,  0.  J.,  who  delivered  the  considered  judgment 
of  the  court,  said  (at  p.  11) :  "  The  object  of  the 
24th  section  is  to  exclude  freehold  estate  occupied 
by  the  owner  within  the  borough,  which,  by 
reason  of  its  occupation,  may  confer  the  borough 
franchise,  from  also  conferring  a  vote  for  the 
county  within  which  it  is  situate."  If  the  revising 
barrister  is  right,  every  vicar  of  a  church  who  has 
an  income  from  pew  rents  of  the  requisite  amount 
would  be  entitled  to  a  borough  vote  as  an  occu- 
pier of  the  church.  In  the  case  of  a  building  like 
a  church  neither  the  vicar  nor  in  fact  anybody 
comes  into  the  position  in  which  he  can  be  said  to 
occupy  the  church.  The  pews  belong  to  the 
churchwardens  and  not  to  the  vicar,  and  the 
churchwardens  have  the  duty  of  repairing  the 
church.  In  Rogers  on  Ecclesiastical  Law  it  is 
said  (at  p.  169) :  "  The  possession  of  the  church 
is  in  the  minister  and  churchwardens,  and  no 
person  has  a  right  to  enter  it  when  not  open  for 
Divine  ervice,  except  by  their  permission."  So, 
in  Griffin  v.  Deighton  (9  L.  T.  Rep.  814 ;  5  B.  &  S. 
93,  at  p.  114),  the  right  of  the  vicar  in  the 
church  was  considered,  and  Erie,  C.J.  quoteB  with 
approval  the  language  of  Sir  John  Nicholl  in 
Jarratt  v.  Steele  (3  Phillim.  at  pp.  169,  170)  that 
the  possession  of  the  church  is  in  the  minister  and 
the  churchwardens,  and  that  no  person  has  a  right 
to  enter  it  when  it  is  not  open  for  Divine  service 
except  with  their  permission  and  under  their 
authority ;  and  he  says  that  that  is  a  perfectly 
sound  exposition  of  the  law  in  the  temporal  as 
well  as  in  the  ecclesiastical  courts.  Therefore  the 
legal  possession  of  the  church  is  in  the  vicar  and 
the  churchwardens,  and  not,  as  is  contended  by 
the  respondents,  in  the  vicar  alone.  There  may 
in  some  sense  be  a  right  to  occupy  the  church, 
but,  if  so,  that  right  is  in  the  vicar  and  the 
churchwardens.  The  meaning  of  the  word 
"  occupy  "  was  considered  in  Bex  v.  Inhabitants  of 
Ditcheat  (9  B.  &  0..  at  p.  183),  where  Little  dale,  J. 
said  that  a  tenant  of  a  freehold  does  not  necessarily 
occupy,  and  that "  in  order  to  occupy,  a  party  must 
be  personally  resident  by  himself  or  his  family." 
That  shows  that  pergonal  residence  is  necessary, 
though  that  case  no  doubt  dealt  with  the  settle- 
ment of  a  pauper  and  not  with  the  occupation  of 
the  ohurch.  In  Beg.  v.  St.  Pancras  Assessment 
Committee  (2  Q.  B.  Div.  581,  at  p.  588;  s.c. 
Willing  v.  St.  Pancras  Assessment  Committee 
37  L.  T.  Rep.  at  p.  129),  which  was  a  rating  case, 
Lush,  J.  said :  "  Occupation  includes  possession 
as  its  primary  element,  but  it  also  includes  some- 
thing more.  Legal  possession  does  not  of  itself 
constitute  an  occupation."  Applying  that  here, 
the  possession  of  the  church  is  not  that  of  the 
vicar,  but  of  the  vicar  and  churchwardens.  In 
Betwick  v.  Alker  (27  L.  T.  Rep.  423 ;  L.  Rep. 


8  0.  F.  265),  where  a  similar  question  was  raised, 
Bovill,  C.J.  said :  "  There  is  nothing  to  show  that 
the  respondent  was  in  the  occupation  of  any  land. 
A  right  to  receive  pew  rents  is  not  an  occupation 
of  land ; "  and  during  the  argument  he  pointed 
out  that  sect.  24  related  only  to  land  occupied 
with  a  house  or  other  building.  So  far  as  posses- 
sion is  concerned  it  is  in  the  vicar  and  church- 
wardens, and  so  far  as  occupation  is  concerned 
there  is  not  a  qualifying  occupation  for  a  borough 
vote  or  a  disqualifying  occupation  for  a  county 
vote.  There  can  be  no  occupation  of  a  thing  like 
a  ohurch,  or,  if  there  can,  the  vicar  cannot  occupy 
it.  But,  assuming  that  he  does  occupy  it,  his 
claim  here  is  in  respect — not  of  the  land — but  of 
profits  arising  from  his  benefice,  and  as  it  has 
been  decided  that  a  person  cannot  occupy  a  rent- 
charge,  so  the  vicar  cannot  be  said  to  occupy 
these  pew  rents.  If  there  is  any  occupation  here 
by  the  vicar  it  is  not  an  occupation  of  that  thing 
which  must  be  relied  upon  as  giving  a  40s. 
qualification  as  a  freeholder,  namely,  the  land. 
The  appellant,  as  the  freeholder  of  the  church, 
was  entitled  by  the  receipt  of  these  pew  rents  to 
a  county  vote  (Vickers  v.  Selwyn,  21  Cox  Mag.  Cas. 
374 ;  89  L.  T.  Rep.  747),  and  he  had  not  such  an 
occupation  as  would  disentitle  him  under  sect.  24 
to  that  county  vote.  [He  referred  to  the  Church 
Building  Acts  to  show  that  this  chapelry  was  in 
the  same  position  as  a  parish  church.] 

Boskill,  K.C.  (William  A.  Casson  with  him) 
for  the  respondents  in  each  case. — The  revising 
barrister  was  right  in  holding  that  the  vicar 
"  occupied  "  within  the  meaning  of  sect.  24.  In 
Prideaux's  Churchwardens  (16th  edit.),  it  is  said 
(at  p.  91) :  "  As  regards  the  fabric  of  the  church 
and  churchyard,  the  churchwardens  are  not  a 
corporation  in  respect  thereof,  nor  have  they  any 
property  therein,  for  the  freehold  is  in  the  parson 
and  not  in  the  parishioners  or  in  the  church- 
wardens in  trust  for  them."  And  again  (at  p.  332) 
it  is  said:  "But  the  possession  of  the  church 
being  in  the  minister,  he  is  entitled  to  the  posses- 
sion of  the  key,  and  the  churchwardens  have  only 
the  custody  of  the  church  under  him/'  The  free- 
hold and  possession  of  the  church  are  therefore  in 
the  vicar,  and  it  cannot  be  admitted  that  the 
possession  is  in  the  vicar  and  churchwardens  in 
the  sense  contended  for  on  behalf  of  the  appel- 
lants. The  possession  is  in  one  sense  in  the  vicar 
and  churchwardens,  but  they  are  not  in  the  same 

Eosition  as  regards  that  possession.  The  vicar 
as  such  a  possession  as  makes  him  rateable  for 
the  profits  arising  from  the  letting  of  pews.  In 
Bobson  v.  Hyde  (Cald.  310),  where  the  question 
arose  as  to  the  rateability  to  the  relief  of  the 
poor,  of  a  private  building  always  used  as  a 
chapel,  Buller,  J.  said :  "  I  am  very  far  from  being 
satisfied  that  a  member  of  the  established  church, 
a  parson  or  vicar,  who  has  the  profits  of  the  pews 
given  him  by  the  parish  in  increase  of  his  bene* 
fice,  is  not  rateable  for  such  profits."  So,  in  Bex 
v.  Agar  (14  East,  256),  it  was  held  that  the  trustees 
of  a  Methodist  chapel,  who  annually  received  the 
pew  rents  for  the  seats  in  the  chapel,  were  rateable 
to  the  poor  rate  in  respect  of  these  profits,  on  the 
ground  that  they  were  occupiers  of  the  property, 
and  that  they  were  therefore  rateable  for  the 
profits.  In  this  case  the  vicar  had  no  absolute 
right  to  these  pew  rents,  and  he  would  not  have 
had  them  if  he  had  not  been  occupier.  There  is 
therefore  no  distinction  between  those  two  cases 
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and  tbe  present  case.  It  is  said  that  the  posses- 
sion of  the  land  is  not  in  the  vicar,  but  in  the 
vicar  and  churchwardens.  That  this  is  not  so 
appears  from  Phillimore's  Ecclesiastical  Law 
(2nd  edit.,  p.  1463  et  seq.),  where  the  rights  and 
duties  of  churchwardens  are  dealt  with;  and  it 
is  there  said  (p.  1464)  "  Churchwardens  have  only 
the  custody  of  the  church  under  the  minister ;  if 
he  refuses  access  to  the  church  on  fitting  occa- 
sions, complaint  must  be  made  to  higher  authori- 
ties." The  vicar  has  a  sufficient  possession  of  the 
church  to  enable  him  to  maintain  trespass  against 
the  churchwardens  for  breaking  and  entering  the 
church  (Jones  v.  EMs,  2  Y.  &  J .  265),  and  the 
churchwardens  have  not,  as  against  him,  a  joint 
possession  of  it  with  him  (ib.t  per  Alexander, 
C.B.,  at  pp.  274-5).  The  case  referred  to  of 
Griffin  v.  Deighton  (ubi  sup.)  does  not  affect  this 
position.  The  freehold  was  admittedly  in  the 
vicar,  and  the  above  authorities  show  that  he  has 
a  sufficient  possession  to  create  an  occupation 
within  the  meaning  of  the  section,  and  that  there- 
fore he  was  not  entitled  to  claim  a  county  vote  in 
respect  thereof.  [He  also  referred  to  the  judg- 
ment of  Littledale,  J.  in  Bex  v.  Inhabitants  of 
Ditcheat  (ubi  sup.),  and  to  the  cases  of  Nunn  v. 
Denton  (1  Lutw.  178)  and  Djxniel  v.  Coulsting 
(ib.%  p.  230),  and  to  Beswick  v.  AUeer  (ubi  sup.) 
and  Vickers  v.  Selwyn  (ubi  sup,).~]  With  regard 
to  the  point  as  to  the  assignment  of  the  pew  rents 
to  the  vicarage,  there  was  no  evidence  of  assign- 
ment ;  in  fact  the  evidence  was  all  the  other  way. 
The  claim  to  a  county  vote  was  therefore  properly 
disallowed  under  sect.  24. 

Dcddy  in  reply.-— The  vicar  has  not  such  an 
"occupation"  of  the  property  as  was  contem- 
plated by  sect.  24.  The  occupation  contemplated 
by  that  section  is  an  occupation  of  property  in 
respect  of  which  the  oocupier  could  be  rated  to 
the  relief  of  the  poor.  Since  the  passing  of  the 
Poor  Bate  Exemption  Act  1833  (3  &  4  Will.  4, 
c.  30),  which  in  sects.  1  and  2  exempted  from 
rating  churches  which  were  exclusively  appro- 
priated to  public  religious  worship,  this  church 
was  exempt  from  the  liability  to  be  rated  for  the 
relief  of  the  poor,  and  therefore,  as  this  church 
is  not  such  property  as  could  be  rated,  there 
cannot  be  an  "  occupation  "  of  it  by  the  vicar  within 
the  meaning  of  sect.  24 ;  and,  moreover,  the  vicar 
could  not  have  let  the  pew  rents.  The  occupation 
franchise  was  given  by  the  Act  of  1832,  and  by 
sect.  27  it  is  conferred  on  every  person  who  occu- 
pies "  as  owner  or  tenant "  any  house,  &o.  The 
vicar  cannot  be  said  to  occupy  the  church 
either  as  owner  or  tenant.  He  clearly  does  not 
occupy  as  tenant,  and  the  case  of  Griffin  v. 
Deighton  (ubi  sup.)  shows  that  he  cannot  occupy 
as  owner,  as  it  shows  that  both  the  vicar  and  the 
churchwardens  occupy  jointly.  Reference  was 
also  made  to  Ritehings  v.  Cordingley  (19  L.  T. 
Rep.  26 ;  L.  Rep.  3  A.  &  E.  113,  and  to  sect.  29  of 
the  Act  of  1832.  Cur  ^  vtdL 

Dec.  19. — Kennedy,  J.  read  the  following 
judgment  of  the  Court  (Lord  Aiverstone,  C  J., 
Kennedy  and  Ridley,  J  J.) :  —  The  question  for 
our  consideration  in  the  first  case  is  whether  the 
revising  barrister  was  right  in  holding  that  the 
appellant  (Mr.  Wolfe)  "  occupied "  within  the 
meaning  of  the  Reform  Act  1832  (2  &  3  Will.  4, 
o.  45),  s.  24,  the  land  situate  within  the  parlia- 
mentary borough  of  Wandsworth,  in  respect  of 


which,  as  a  freehold  of  the  requisite  yearly  value, 
the  appellant  has  claimed  to  be  placed  upon  the 
list  of  voters  for  the  Wimbledon  division  of 
the  county  of  Surrey.  The  facts  which  are  really 
relevant  appear  to  us  to  be  few.  The  appellant  is 
the  vicar  of  St.  Thomas,  Telford  Park,  Streatham. 
The  vicarage  was  constituted  by  Order  in  Council 
dated  the  9th  July  1903.  The  deed  of  consecra- 
tion of  the  church  is  dated  the  21st  Deo.  1902. 
It  recites  the  earlier  deed  bearing  date  the  30th 
March  1899,  whereby  the  land  on  which  the 
church  was  afterwards  built  was  conveyed  by  the 
donor  to  the  Ecclesiastical  Commissioners  for 
the  purposes  of  the  Church  Building  Acts,  and 
as  the  site  appropriated  to  the  then  intended 
church ;  the  building  of  the  church,  its  intended 
enlargement,  and  the  intended  provision  in  the 
church,  when  enlarged,  of  850  sittings,  of  which 
300  should  ever  remain  free  and  unappropriated. 
The  appellant,  as  vicar,  annually  receives  from 
the  churchwardens  for  his  own  use  and  benefit 
the  proceeds  of  pews  which  have  been  appro- 
priated and  let  by  them,  to  the  amount  of  402. 
The  churchwardens  collect  the  pew  rents  and 
deduct  the  cost  of  collection  before  making  the 
payment  of  the  receipts  to  the  appellant.  The 
case  states  the  finding  of  the  revising  barrister 
that  the  churchwardens  are  the  appellant's  agents. 
The  learned  revising  barrister  appears  to  think 
that  the  collection  ox  pew  rents  in  this  church  is 
illegal.  We  are  not  prepared  to  adopt  this 
view.  The  Church  Building  Acts,  beginning  with 
58  Geo.  3,  o.  45,  makes  provision  for  the  letting 
of  the  pews  and  the  employment  of  funds  so 
raised  in  the  payment  of  the  incumbent  (see 
Cripps's  Law  Relating  to  the  Church  and  Clergy, 
6th  edit.,  pp.  412-419).  The  letting  of  sittings  in 
this  church,  which  was  built  under  those  Acts,  was 
contemplated  at  the  time  of  the  deed  of  consecra- 
tion, as  appears  by  the  recitals  in  that  deed.  It 
is  true  that  neither  in  that  deed  nor  in  the  Order 
in  Council  creating  the  parish  do  we  find  the 
special  provisions  relating  to  pew  rents  (the  settle- 
ment of  a  scale  of  pew  rents,  the  assignment  of 
pews,  and  the  application  of  the  pew  rents) 
intended  by  the  legislation  of  the  Church  Building 
Acts  (cf.  58  Geo.  3,  c.  45,  sb.  77,  78).  But,  if  the 
point  were  material,  we  should  not  find  ourselves 
able  on  this  account  to  hold  that  the  collection 
of  pew  rents  in  this  church  was  contrary  to  law. 
The  real  question,  however,  which  the  case  is 
intended  to  raise  for  our  decision  is  whether  or 
not  the  revising  barrister  was  justified  in  dis- 
allowing the  vicar's  claim  to  a  vote  for  the  county 
on  the  ground  that,  within  the  meaning  of  the 
Reform  Act  1832,  s.  24,  he  "  occupied  "  the  land — 
the  land  on  wbich  the  church  Btands  and  the 
graveyard  adjoining.  As  to  this,  the  finding  of 
the  revising  barrister  as  to  the  agency  of  the 
churchwardens  for  the  appellants  in  regard  to  the 
collection  and  application  of  pew  rents  does  not 
appear  to  us  to  be  material.  We  are  of  opinion 
that  the  decision  of  the  revising  barrister  should 
be  reversed.  The  vicar  has,  no  doubt,  the  legal 
possession  of  the  freehold.  He  has,  even  as 
against  tbe  churchwardens,  the  right  to  the  keys 
of  the  church :  {Ritehings  v.  Cordingley,  19  L.  T. 
Rep.  26 ;  L.  Rep.  3  A.  &  E.  113).  But  to  create 
an  occupation  there  must  be  an  actual  as  well  as 
a  legal  possession.  "Occupation  includes  pos- 
session as  its  primary  element;  but  it  also 
includes  something  more.    Legal  possession  does 
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not  of  itself  constitute  an  occupation.  The  owner 
of  a  vacant  house  is  in  possession  and  may  main- 
tain trespass  against  anyone  who  invades  it ;  but 
as  long  as  he  leaves  it  vacant  he  is  not  rateable 
for  it  as  occupier.    If,  however,  he  furnishes  it 
and  keeps  it  ready  for  habitation  whenever  he 
pleases  to  go  to  it,  he  is  an  occupier,  though 
he  may  not  reside  in  it  one  day  in  a  year    : 
(per  Lush,  J.  in  Reg.  v.  St.  Pancras  (2  Q.  B. 
Div.  588).     "Legal  possession    is   not   enough 
to  make  the  appellant  an  occupier   assessable 
to    the    poor   rate":   (per   Lord    Esher,  M.R. 
in   Crow  ther- Smith  v.  New  Forest  Union  (Ryde's 
Rating  Appeals,  1886-1890,  311).     Is  the  legal 
possession  of    the  freehold  in  such   a  case  as 
the    present   coupled  with    the  receipt  of  pew 
rents   sufficient  to  create  an  occupation  P     No 
case  has  been  oited  to  us  which  so  decides.    In 
Bewick  v.  Alker  (27  L.  T.  Rep.  423 ;  L.  Rep.  8 
G.  P.  265  ;  2  Hop.  &  C.  36),  which  was,  in  regard  to 
the  material  facts,  practically  identical  with  the 
present  case,  there  are  dicta  which  tend  the  other 
way     Bovill,  O.J.  (L.  Rep.  8  0.  P.,  268)  said  : 
"  There  is  nothing  to  show  that  the  respondent 
was  in  the  occupation  of  any  land.    A  right  to 
receive  pew  rents  is  not  an  occupation  of  land." 
We  do  not  think  that  the  judgment  can  be  claimed 
by  the  present  appellant  as  a  direct  authority  in 
his  favour,  because,  according  to  the  view  of  all 
the  judges  who  heard  the  argument,  they  felt 
themselves  somewhat   cramped  by  the   meagre 
statement  of  the  case.    "  With  the  scanty  infor- 
mation we  have,"  said  Brett,  J.,  "  it  must  be  taken 
that  the  claimant  has  such  a  freehold  interest  in 
these  pew  rents  as  would  entitle  him  to  a  vote 
for  the  county,  but  for  the  objection  put  forward 
by  the  appellant.    .    .    .    There  is  no  statement 
here  that  the  respondent  occupies  the  church." 
Still  the  dictum  of  Bovill,  C.J.  that  the  clergy- 
man's right  to  receive  pew  rents  —  an  interest 
which,  in  Re  Leverson ;  Ex  parte  Arrowsmith  (8 
Ch.  Div.  96)  James,  L.J.  described  as  •'  a  profit 
arising    from    the    use    of    the    freehold,"    and 
Thesiger,   L.J.  as  "a   profit   derived  from   the 
benefice  " — does  not  constitute  an  occupation  of 
land  is  a  weighty  authority    in  the  appellant's 
favour.    For,  unless  such  receipt  of  pew  rents 
constitutes  occupation,  it  is  difficult  to  see  in 
what  respect   a  person  in  the  position  of   the 
appellant   can  be  said  to  occupy  the  land  on 
which  his  church  stands,  or  to  be  more  than 
merely  its  legal  possessor.    The  respondent  natu- 
rally relies  upon  the  cases  of   Robson  v.  Hyde 
(Cald.  310)  and  Rex  v.  Agar  (14  East,  256).    On 
the  facts  these  cases  are  distinguishable  from  the 
present  case.    In  neither  did  the  land  consist  of 
the  parson's  freehold,  but  the  question  of  rate- 
ability  arose  in  regard  to  the  interest  coupled  with 
the  receipt  of  pew  rents  in  anon- parochial  chapel ; 
in  the  earlier,  a  building  leased  to  trustees  and 
used  for  services  of  the  Church  of  Ed  gland,  in 
the  latter,  a  Methodist  chapel.    The  respondent 
relied  mainly  upon  the  dictum  of  Buller,  J.  in  the 
earlier  of  the  two  cases,  which  was  decided  in  the 
year  1783.    "  His  case  does  not  resemble  that  of 
a  clergyman.    But,  if  it  did,  I  am  very  far  from 
being  satisfied  that  a  member  of  the  Established 
Church,  a  parson  or  vicar,  who  has  the  profits  of 
the  pews  given  him  by  the  parish  in  increase  of 
his  benefice,  is  not  rateable  for  such  profits."   The 
language  of    the   learned   judge   clearly  shows 
that  he  was  not  intending  to  express  a  confident 
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opinion ;  and  we  are  by  no  means  sure  that  rightly 
understood  the  dictum  is  really  relevant  to  the 
matter  we  are  considering.    Clergy  have  always 
been  rated  for  their  tithes,  and  the  learned  judge 
may  have  meant  that  he  was  far  from  satisfied 
that  if  a  parish  gave  to  the  parson  the  pew  rents 
in  addition  to  the  tithe  (or  other  payments  or 
endowment  in  lieu  of  tithes),  the  amount  upon 
which  he  should  be  assessed  for  rating  purposes 
should  not  be  correspondingly  increased.    In  our 
view,  the  reoept  of  the  pew  rents  in  the  present 
case  shows,  as  its  amount  exceeds  40s.  a  year,  a 
value  in  the  freehold  from  which  the  pew  rents  arise, 
sufficient  to  entitle  the  appellant  to  a  county  vote 
in  respect  of  his  freehold,  as  was  held  by  this  court 
recently  in  Vickers  v.  Selwyn  (21  Cox  Mag.  Cas. 
374 ;  89  L.  T.  Rep.  747 ;  52  W.  R.  153),  but  does 
not,  either   by    itself,   or   taken   in  connection 
with  the  fact  of  the  appellant's  legal  possession 
of   the  land   and  of   the   church   which  stands 
upon  the  land,  constitute  an  "occupation"  of 
land  within  sect.  24  of   the  Reform  Act  1832. 
Holding  this  view  of  the  case,  we  do  not  think  it 
necessary  to  express  any  opinion  upon  the  point, 
which  has  been  suggested,  that  the  occupation 
mentioned  in  the  section  must  be  taken  to  mean 
an  occupation  of  the  property  in  respect  of  which  a 
person  is  liable  to  the  payment  of  rates,  and  that, 
inasmuch  as  since  the  passing  of  the  Poor  Rate 
Exemption  Act  1833  (3  &  4  Will.  4,  c.  30,  ss.  1, 2,) 
a  church  such  as  the  one  in  question  is  not  such 
property,  there  cannot  be  an  "  occupation  "  of  a 
church  by  the  parson  within  the  meaning  of  the 
Reform  Act  1832,  s.  24.    With  regard  to  the 
second  case  before  us,  this  also  is  an  appeal  from 
the  decision  of   the  revising  barrister  who  has 
disallowed  the   appellant's   vote.     The  circum- 
stances, as  appearing  in  the  case  stated  by  the 
revising    barrister,    are  not  in  any  substantial 
matter  distinguishable  from  the  circumstances  of 
the  first  case  in  which  judgment  has  just  been 
given,  unless  a  distinction  can  be  based  upon  the 
finding  in  the  second  case,  that  the  pews  were  let 
and  the  rents  collected  by  the  churchwardens  and 
expended  by  them  as  public  parish  officials  pur- 
suant to  statutory  authority,  and  not  as  agents  or 
servants  of  the  appellant.  In  our  view  this  matter 
is  not  really  material,  and  in  reversing  the  deci- 
sion of  the  revising  barrister  in  this  case  also  we 
have  nothing  to  add  to  that  which  has  been  set 
forth  in  our  judgment  in  the  preceding  case. 

Appeals  allowed   with   co$t$  in  both  eases. 
Leave  to  appeal. 

Solicitors  for  the  appellants,  Ayrton,  Biscoe, 
and  Barclay. 

Solicitors  for  the  respondents,  Russell  Cooke 
and  Co. 
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Tuesday,  Dec.  20, 1904. 

(Before  Lord  Alvebstonb,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

London  County  Council  (apps.)   v.   Payne 
and  Co.  Limited  (No.  2)  (reaps.),  (a) 

Weights  and  measures  —  Weighing  machine  — 
Beam  scale — Paper  bag  placed  under  goods 
scoop — Bag  removed  after  each  weighing  opera* 
tion  —  "  False  or  unjust "  scale  —  uffencs  — 
Weights  and  Measures  Act  1878  (41  &  42  Vict, 
c.  49),  s.  25. 

The  respondents,  who  were  wholesale  tea  merchants, 
had  in  their  possession  for  use  in  weighing  out 
tea,  a  beam  scale,  which  at  the  time  an  inspector 
visited  their  shop  had  a  paper  bag  under  the 
scoop  in  which  the  tea  was  to  be  placed,  and  in 
tliat  condition  the  scale  would  turn  with  a  less 
weight  of  tea  than  the  weight  in  the  other  scale, 
but  without  the  paper  bag  the  scale  was  correct. 
It  was  proved  that  tea  was  weighed  out  in  packets 
of  any  given  denomination  only  for  those  cus- 
tomers  who  requested  to  have  it  so  weighed,  and 
in  bags  supplied  by  such  customers,  and  the 
usual  practice  was  that  after  each  weighing  of  a 
quantity  of  tea  with  the  bag  underneath  the 
scoop  the  assistant  did  not  remove  the  bag  but 
placed  the  scale  on  a  shelf,  where  it  remained 
until  a  forewoman  came,  when  the  scale  was 
taken  down  and  the  bag  removed  by  the  fore- 
woman, and  until  that  was  done  no  person  was 
allowed  to  use  the  scale.  The  paper  bag  was 
given  by  the  forewoman  for  each  operation  before 
it  commenced,  and  was  always  removed  by  her 
when  it  was  finished.  No  two  weighings  out 
with  the  bag  underneath  were  allowed  to  be 
consecutive,  a  full  weight  order  being  interposed. 

Held,  that  the  scale  was  false  or  unjust  within  tlis 
meaning  of  sect.  25  of  the  Weights  and  Measures 
Act  1878,  and  that  the  respondents  ought  to  have 
been  convicted  under  that  section,  there  being  no 
substantial  difference  between  the  case  and  the 
previous  case  of  London  County  Council  v. 
Payne  and  Co.  (21  Cox  Mag.  Cas.  350 ;  89  L.  T. 
Rep.  632 ;  (1904)  1  K.  B.  194). 

Case   stated  by  the   metropolitan  police  magi- 
strate sitting  at  Southwark  Police-court. 

On  the  17th  May  1904  the  respondents  (George 
Payne  and  Co.  Limited)  appeared  before  the 
magistrate  at  the  Southwark  Police-court  to 
answer  an  information  laid  on  behalf  of  the 
London  County  Council  (the  appellants),  which 
charged  that  the  respondents  on  the  21st  March 
1904  at  Boss- street,  Tooley- street,  in  the  metro- 
politan borough  of  Bermondsey,  in  the  county 
of  London,  did  use  for  trade  a  weighing  instru- 
ment, to  wit,  a  beam  scale,  which  was  false  or 
unjust  (that  is  to  say,  underneath  the  goods  scoop 
of  the  beam  scale  was  placed  a  paper  bag),  contrary 
to  sect.  25  of  the  Weights  and  Measures  Act 
1878. 

By  sect.  25  of  the  Weights  and  Measures  Act 
1878  (41  &  42  Vict.  c.  49),  it  is  provided  as 
f  ollow8 : 

Every  person  who  uses  or  has  in  his  possession  for 
use  for  trade  any  weight,  measure,  scale,  balanoe,  steel- 
yard or  weighing  machine  which  is  false  or  unjust  shall 
be  liable  to  a  fine  not  exceeding  five  pounds,  or  in  the  case 
of  a  second  offence  ten  pounds,  and  any  contract,  bargain, 
tale,  or  dealing  made  by  the  same  shall  be  void,  and  the 

(a)  Beported  by  W.  W.  O&R,  Esq.  Barrister-at-Law. 


weight,  measure,  scale,  balanoe  or  steelyard  shall  be 
liable  to  be  forfeited. 

Upon  the  hearing  of  the  information  the 
following  facts  were  either  proved  or  admitted  by 
both  parties  :— 

(a)  The  respondents  were  solely  wholesale  tea 
merchants,  and  occupied  for  the  purposes  of 
their  business  a  warehouse  in  Boss- street.  Two 
adjoining  rooms  in  this  warehouse  were  used  by 
the  respondents  for  weighing  out  tea,  and  about 
eighty  girls  were  employed  in  these  two  rooms 
under  the  superintendence  of  a  forewoman  and 
under  the  general  supervision  of  the  respondents' 
manager. 

The  forewoman  had  an  assistant,  and  such 
rooms  had  an  opening  between  them. 

(b)  On  the  21st  March  1904,  at  about  10.30  a.m., 
an  inspector  of  weights  and  measures  visited 
the  premises  and  was  taken  round  the  two 
rooms  by  the  manager  and  inspected  the  weights 
and  scales  there.  In  the  course  of  this  inspec- 
tion one  of  the  girls  handed  down  to  the  in- 
spector from  a  shelf  above  her  a  beam  scale, 
which  had  a  folded  paper  bag  under  the  scoop 
in  which  the  tea  to  be  weighed  was  placed.  In 
that  condition  the  scale  would  turn  with  2idrs. 
of  tea  less  than  the  weight  on  the  other  side.  The 
scale  without  the  piece  of  paper  was  correct. 
The  scale  had  been  used  that  morning  in  that 
condition  by  the  girl  to  weigh  out  for  a  customer 
501b.  of  tea  into  quarter-pound  packets — that  is 
to  say,  rather  over  200  parcels  of  tea  had  been 
weighed  out  with  it.  When  the  inspector  came 
up  the  girl  had  recently  finished  weighing  out 
the  501b.,  and  was  sweeping  her  counter  so  as  to 
be  ready  for  another  order.  • 

(c)  Tea  was  weighed  out  by  the  respondents 
in  the  manner  and  by  the  means  above  described 
for  three  or  four  of  their  customers,  of  whom 
one,  being  the  customer  above  referred  to,  was 
a  customer  for  considerable  quantities  of  tea,  and 
the  others  for  comparatively  small  quantities.  Tea 
was  never  so  weighed  out  by  the  respondents 
unless  at  the  request  of  the  customer  for  whom 
it  was  intended,  and  only  in  bags  supplied  by  the 
customer  and  of  the  kind  exhibited. 

The  bag  exhibited  contained  in  print  the  name 
of  the  customer  by  whom  it  waB  supplied  and 
to  whom  the  tea  was  sold,  and  it  contained  also 
in  print  at  the  bottom  the  following  statement : 
"This  packet  of  tea  weighs  £lb.,  including 
wrapper." 

On  some  days  of  the  week  no  such  weighing 
took  place,  but  on  other  days  several  chests  or 
bags  were  so  weighed  out. 

(<J)  The  girl  who  handed  the  scale  down  to  the 
inspector  was  not  called,  but  the  respondents' 
manager  and  forewoman  were  both  called,  and 
they  described  the  practice  followed  at  the 
respondents'  warehouse.  From  the  description 
it  appeared  that  a  chest  or  bag  containing,  say, 
501b.  of  tea  would  be  put  down  by  the  girl's 
counter,  and  she  would  be  given  an  order  and 
directed  by  the  forewoman  to  weigh  it  out  into 
packets  of  some  given  denomination,  say  quarter 
pounds,  and  one  of  the  above-mentioned  bags, 
which  were  supplied  by  the  customer,  would  be 
given  to  the  girl  to  fold  up  and  place  under  the 
scoop  of  the  scales.  Having  placed  this  bag 
under  the  scoop  she  would  proceed  to  weigh  out 
the  tea,  and  when  Bhe  had  finished  this  ehe  would 
place  the  scales  on  the  shelf  above  her  without 
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removing  the  bag  from  under  tbe  scoop  and 
report  to  the  forewoman  that  the  weighing  out 
was  finished.  Shortly  afterwards — that  is  to  say, 
usually  within  three  or  four  minutes  and  always 
within  ten  or  fifteen  minutes — the  forewoman 
would  come  round;  the  girl  would  then  hand 
down  the  scales  and  the  forewoman  would  remove 
the  bag  and  annex  to  it  a  paper  tag  having  certain 
memoranda  written  upon  it.  No  one  would  be 
allowed  to,  nor  was  it  suggested  that  they  did  in 
fact,  make  use  of  the  scale  between  the  time  of  its 
being  put  up  on  the  shelf  and  the  time  of  its  being 
handed  down  to  the  forewoman.  The  forewoman 
would  afterwards  place  the  bag  and  tag  upon  her 
desk,  where  it  would  probably  remain  for  three 
or  four  days  and  then  be  thrown  away.  One  of 
these  tags  was  produced  before  the  magistrate, 
and  he  initialled  it  for  tbe  purpose  of  identifi- 
cation. Each  bench  had  its  own  set  of  scales. 
No  two  weighings  out  with  a  bag  were  allowed  to 
be  consecutive,  a  full  weight  order  being  always 
interposed. 

(e)  The  practice  above  described  was  followed 
in  this  and  all  cases.  The  substantial  difference 
between  this  practice  and  tbe  practice  obtaining 
in  the  respondents'  warehouse  in  Nov.  1902,  as 
described  in  the  speoial  case  in  London  County 
Council  v.  Payne  and  Co.  (21  Cox  Mag.  Cas.  350 ; 
89  L.  T.  Rep.  632 ;  (1904)  1  K.  B.  194),  was  that 
under  the  present  practice  the  paper  bag  was  given 
for  each  operation  by  the  forewoman  before  it  com- 
menced, and  was  always  removed  by  the  fore- 
woman when  it  was  finished,  whereas  formerly  it 
was  left  to  the  girl  to  remove  it.  The  change  was 
not  made  for  commercial  reasons,  but  with  the 
object  of  complying  with  the  requirements  of  the 
Weights  and  Measures  Acts. 

(/)  The  respondents  used  the  beam  scale  with 
the  bag  under  the  scoop  for  trade  as  and  to  the 
extent  above  described. 

The  appellants  contended  that  the  beam  scale 
was  false  or  unjust  within  the  meaning  of  sect.  25 
of  the  Weights  and  Measures  Act  1878,  and  they 
relied  upon  the  case  of  Lane  v.  Randall  (81  L.  T. 
Rep.  445 ;  (1899)  2  Q.  B.  673),  and  the  respective 
judgments  of  Lawrance  and  Kennedy,  JJ.  in  the 
case  of  London  County  Council  v.  Payne  and  Co. 
(ubi  sup.). 

The  respondents  contended  that  the  weighing 
out  of  the  chest  or  sack  of  tea  in  the  manner 
and  by  the  means  above  described  was  a  "  par- 
ticular weighing  operation  "  within  the  meaning 
of  the  judgment  of  Lord  Alverstone,  C.J.  in  the 
case  above  referred  to,  and  that  the  beam  scale 
was  therefore  not  false  or  unjust.  a 

Inasmuch  as  the  bag  was  temporarily  placed 
under  the  scoop  for  a  particular  customer,  and 
the  condition  of  the  scale  was  temporary  and 
not  permanent,  and  special  pains  were  taken  to 
prevent  the  scale  in  that  condition  from  being 
used  for  any  other  customer,  the  magistrate  was 
of  opinion  that  the  respondents  had  kept  within 
the  law  as  laid  down  by  the  Lord  Chief  Justice 
in  the  case  of  London  County  Council  v.  Payne 
and  Co.  (ubi  *up.)9  and  that  the  beam  scale  was 
therefore  not  false  or  unjust  within  the  meaning 
of  sect.  25  of  the  Weights  and  Measures  Act 
1878.  He  accordingly  dismissed  the  information 
subject  to  this  case. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  upon  the  facts  above  stated 
the  beam  scale  was  false  or  unjust  within  the 


meaning  of  sect.  25  of  the  Weights  and  Measures 

Act  1878. 

Dickens,  K.C.  (Daldy  with  him)  for  the  appel- 
lants.— Upon  the  facts  as  stated  the  magistrate 
ought  to  have  convicted,  as  there  is  really  no  sub- 
stantial distinction  between  the  facts  in  the  present 
case  and  the  facts  in  the  previous  case  against  the 
same  respondents  of  London  County  Council  v. 
Payne  and  Co.  (21  Cox  Mag.  Cas.  350;  89  L.T.  Rep. 
632 ;  (1904)  1  K.  B.  194),  in  which  it  was  held  that 
the  respondents  ought  to  have  been  convicted  under 
sect.  25.  The  substantial  difference  between  the 
practice  followed  in  this  case  and  the  practice 
followed  in  the  previous  case  is  set  out  in 
clause  (e)  of  the  case,  and  it  is  submitted  that 
that  difference  is  not  sufficient  to  take  this  case 
out  of  sect.  25.  In  the  previous  case  the  court 
laid  great  stress  on  this,  that  the  scales  must  be 
in  fact  accurate  and  just,  and  not  that  they 
should  be  capable  of  being  made  accurate  and 
just.  They  must  not  be  left  in  such  a  condition 
as  that  they  require  supervision  to  make  them 
accurate.  The  only  difference  in  the  present 
case  is  to  shift  the  supervision  from  one  person 
to  another — namely,  to  the  forewoman.  In  the 
former  case  the  responsibility  of  removing  the 
bag  from  under  the  scoop  was  left  to  the  girl 
who  did  the  weighing,  whereas  in  this  case  it 
was  left  to  the  forewoman  to  remove  it.  That 
is  the  only  distinction  between  the  two  cases. 
This  machine  was  not  a  just  machine  within 
sect.  25,  and  the  case  is  distinguishable  from 
Withall  v.  Francis  (42  J.  P.  612),  where  some- 
thing was  put  on  one  scale  and  a  weight  to 
compensate  for  this  was  put  on  the  other  scale. 
It  makes  a  very  great  difference  if  a  thing  is 
made  part  of  the  scale — as  in  this  case — or  is 
merely  put  into  the  scale  for  a  temporary  pur- 
pose, as  in  Withall  v.  Francis  (ubi  sup.) ;  and  in 
all  such  cases  to  keep  a  case  from  falling  within 
sect.  25  there  must  be  a  temporary  use  of  a  just 
scale  and  not  the  use  of  an  unjust  scale.  The 
only  real  distinction  between  this  case  and  the 
previous  case  is  that  here  there  is  added  super- 
vision, which  is  a  distinction  without  a  difference. 
[He  referred  to  the  judgments  in  the  previous 
case.] 

Avory,  K.C.  (George  Elliott  with  him)  for  the 
respondents. — What  has  been  done  in  this  case  by 
the  respondents  was  not  an  attempt  by  them  to 
evade  the  law  or  the  provisions  of  sect.  25  of  the 
Act,  but  was  a  bond  fide  attempt  on  their  part  to 
conform  to  what  was  said  in  the  judgment  of 
Lord  Alverstone,  C.J.  in  the  previous  case  as  to 
"  a  particular  weighing  operation."  That  was  the 
view  adopted  by  the  magistrate,  and  it  is  sub- 
mitted that  the  magistrate  was  right.  If  some 
such  system  as  this  is  not  allowed  it  would  be 
impossible  for  wholesale  traders  to  carry  out  these 
operations.  The  weight  of  the  paper  bag  is 
about  2Jdrs.,  and,  as  there  is  no  weight  of  that 
denomination,  if  this  system  is  not  allowed  it 
would  be  impossible  for  these  wholesale  dealers  to 
get  through  the  operation  of  weighing  out  a 
chest  of  tea  in  these  small  parcels.  It  is  admitted 
that  if  the  paper  bag  had  been  placed  in  the  goods 
scoop  in  presence  of  the  purchaser  there  would 
have  been  no  offence,  and  the  question  is  whether 
if  the  bag,  instead  of  being  placed  within  the 
goods  scoop,  is  placed  underneath  that  scoop,  it  is 
an   offence.    That  cannot  make   the  difference 
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between  what  is  an  offence  and  what  is  not.    It 
is  said  that    there   is    in    this  case    only    the 
difference  of  added  supervision,  and  that  there 
are  some  eighty  persons  who  might  use  this  scale ; 
but  the  facts  in  clause  (d)  show  that  this  could 
not  be  so,  and  the  magistrate  in  his  finding  says 
that  the  condition  of  the  scale  was  temporary 
and  not  permanent,  and  that  special  pains  were 
taken  to  prevent  the  scale  in  that  condition  from 
being  used  for  any  other    customer.     It  is  not 
correct  to  say  that  the  only  substantial  difference 
between  the  former  case  and  this  case  is  that  in 
this  case  the  supervision   of  the  forewoman  is 
substituted  for  that  of  the  girl.    The  essential 
difference  between  the  two  cases  is  this :  In  the 
former  case  the  scale  in  its  normal  condition  as 
kept  was  held  to  be  unjust;  in  other  words  it  was 
normally  unjust,  as  having  in  its  normal  state  the 
paper  bag  attached  to  it ;  whereas  in  this  case  it 
is  found  that  the  scale  was  kept  normally  without 
the  bag  attached  to  it,  and  that,  as  soon  as  it 
ceased  to  be  used  for  that  particular  weighing 
operation,  the  bag  was  removed  from  it.    There 
is  that   substantial  difference  between  the   two 
cases.    In  the  previous  case  Lord  Alverstone,  C.J. 
said :  "  While  there  may  be  a  temporary  U6e  of 
scales  so  as  to  make  them  carry  out  a  particular 
weighing  operation  which  is  honest  in  itself,  .    .   . 
the  instrument  in  its  normal  condition  as  kept 
for  use  must  be  in  a  condition  to  weigh  justly,  by 
which  I  mean  accurately,  that  which  is  put  in  it 
to  be  weighed."      Here  the    instrument  in  its 
normal  condition  is  just,  and  it  cannot  be  said 
that  the  scales  were  regularly  kept  in  the  condi- 
tion to  which  objection  is  taken — namely,  with 
the  bag  underneath.      The    position  is  precisely 
the  same  as  if  the  bag  were  put  in  the  scoop  the 
moment  the  inspector  comes  in,  because  in  each 
case  as  soon  as  the  weighing  operation  is  over  the 
bag  is  removed  from  underneath  the  scoop.     In 
the  judgment  of  Kennedy,  J.  in  the  previous 
case,  the  test  was  applied  whether  the  adjust- 
ment was  a  part  of  the  machine  itself ;  if  it  was 
a  part  of  the  machine  itself,  then  an  offence  would 
be  committed.     Here  the  adjustment  was  not  a 
part  of  the  machine  itself,  and  that  was  the  test 
and  the  ground  of  the  decision  in  Lane  v.  Kendall 
(81  L.  T.  Rep.  445 ;  (1899)  2  Q.  B.  673).    Apply- 
ing  that  test  here,   the  instrument  was  not  kept 
with  the  bag  underneath  it  in  its  normal  condition, 
and  that   bag   did  not  become  a  part  of    the 
machine  itself;  and  the  scale  is  no  more  unjust 
than  if  an  inspector  happened  to  come  in  when 
the  bag  was  in  the  scoop. 

Dickens,  K.C.  in  reply. 

Lord  Alverstone,  O.J. — The  effect  of  the 
argument  in  this  case  has  been  rather  to  bring 
me  to  the  conclusion  that  in  the  previous  case  of 
London  County  Council  v.  Payne  (ubi  sup.)  I 
was  over-anxious  not  to  strain  the  statute,  and 
that  perhaps  I  have,  by  what  I  intended  to 
express  and  I  hope  expressed  very  carefully,  led 
persons  quite  innocently  to  believe  that  the 
statute  had  a  less  wide  effect  and  operation  than 
I  now  think  it  has.  I  do  not  see  any  reason  to 
qualify  or  depart  from  anything  I  said  on  the 
previous  occasion.  We  have  to  apply  the  statute 
to  the  particular  set  of  facts  existing  in  this  case, 
and  that  the  line  must  be  drawn  at  some  time  or 
other  is  perfectly  plain.  If  the  scales  themselves 
are  right  and  something  is  put  into  one  dish  to 


make  them  weigh  a  particular  weight  as  against 
the  weight  on  the  other  side,  that  shows  that 
there  may  be  what  we  have  all  called  a  temporary 
use  of  lawful  scales  to  weigh  a  particular  thing 
in  a  particular  way.    I  think,  however,  that  the 
Legislature  may  have  been  led  to  use  the  lan- 
guage of   this    section    having    regard    to    the 
necessity  for  the  protection  of  the  public  and  to 
the  knowledge  that  these  packets,  which  really  only 
represent  a  certain  weight  of  paper  and  tea,  when 
they  get  into  the  hands  of  other  persons  may 
possibly  be  used  so  that  persons  who  buy  from 
them  may  be  misled  by  not  getting  what  they 
think  they  are  buying ;  and  I  think  that  sect.  25, 
which  is  the  section  on  which  we  have  to  decide 
this  point,  in  using  the  language  "  Every  person 
who   uses    .    .     .    any  scale    .    .    .    which    is 
false  or  unjust,"  means  the  using  for  the  weighing 
operation  of  a  scale  which,  as  a  scale,  is  false  or 
unjust.    It  may  be,  and  it  probably  is,  a  safer 
view  to  say  that  what  the  statute  means  is  this  : 
As  the  inspector  only  goes  to  the  shop  from  time  to 
time,  when  he  goes  there  and  sees  the  scale  empty 
and  tests  it  as  an  empty  scale,  then  it  shall  be  a  just 
balance — that  is,  it  shall  hang,  so  to  speak,  true ; 
and  if,  to  test  the  weights,  he  puts  a  pound  weight 
in  one  pan  and  a  pound  weight  of  the  goods  to 
be  weighed  in  the  other  pan,  and  if  the  pound 
weight  will  weigh  down  the  goods  in  the  other 
pan  in  the  sense  of  balancing  the  scale,  then  the 
balance  is  a  just  balance;  but  if  the  scale  when 
used  is  a  scale  which  will  not  fulfil  the  test  which 
I  endeavoured  to  lay  down,  and  which  my  brother 
Kennedy  laid  down,  perhaps  in  better  language 
than  I  did — namely,  that  it  will  not  weigh  truly 
what  is  put  into  the  goods  pan  to  be  weighed, 
then  it  is  an  unjust  balance.    In  this  case  it  is 
not  disputed,  and  in  fact  it  is  very  fairly  and 
properly  admitted,  and  an  argument  is  based  upon 
it,  that  the  paper  bag  was  put  underneath  the 
goods  scoop  of  the    scale    for  the    purpose  of 
weighing  tea  less  paper  on  some  400  or  500  occa- 
sions.     Now,  admitting  that  the  judgment  of 
this  court  in  the  previous  case  of  London  County 
Council  v.  Payne  (ubi  sup.)  would  have  held  that 
that  was  a  breach  of  the  statute  if  the  puper  bag 
were  not  taken  out  from  underneath  the  scale 
until  the  scale  was  used  again  for  the  same  pur- 
pose— that  the  scale  was  kept  on  a  shelf  in  the 
condition  that  it  would  only  truly  weigh  so  much 
tea  and  paper — then  in  that  state  of  things  the 
decision  in  this  case  must  follow  the  decision 
in  London  County  Council  v.  Payne  (ubi  sup.). 
It  certainly  does   seem   to   me,  after   weighing 
as  carefully  as  I  can  the  arguments  so  forcibly 
and  clearly  put  before  us  by  counsel  for  the  re- 
spondents, that  that  ought  not  to  be  a  sufficient 
distinction  to  make  this  an  offence  in  one  case 
and  not  an  offence  in  the  other  case.    I  am  not  able 
satisfactorily  in  my  own  mind  to  exclude  from  the 
operation  of  sect.  25  a  case  in  which  the  soalee  are 
rendered  for  the  time  being  unjust,  because  a 
lawful  operation  is  desired  to  be  carried  out.    If 
those  scales  are  kept  in  that  condition  for  that 
purpose  and  with  that  object  and  if  that  comes 
within  the  statute,  then  it  seems  almost  impossible 
to  say  it  would  be  outside  the  statute  if  the  only 
distinction  is  that  between  the  time  of  the  two 
weighings  the  paper   is     temporarily    removed. 
Therefore,  while  1  agree  with  the  respondents' 
counsel  that  it  may  be  taken  as  a  fact — and  to 
my  mind  rather  a  strange  fact — that,  in  order 
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to  seonre  the  paper  bag  being  taken  out  from 
underneath  the  scoop,  the  respondents  always 
hare  the  true  weight  of  tea  without  the  paper 
weighed  in  between  the  other  weighings,  yet  it 
seems  to  me  quite  possible  that  unless  there  be 
some  supervision  in  that  particular  operation  the 
weighing  might  take  place  with  the  paper  under- 
neath. In  my  opinion,  therefore,  it  is  safer  to 
give  the  natural  meaning  to  the  language  of  the 
statute  and  to  say  that  if  the  person  has  used  in 
the  operation  of  weighing,  ana  is  found  by  the 
inspector  to  be  using  in  the  operation  of  weighing, 
an  unjust  balance  in  the  sense  that  we  have 
already  described  in  the  former  case  of  London 
County  Council  v.  Payne  (ubi  sup.),  then  the  case 
comes  within  the  statute.  Although  I  fully 
recognise  the  difficulty,  and  regret  that  perhaps 
this  difficulty  has  been  to  a  certain  extent  accentu- 
ated by  my  endeavouring  not  to  strain  the  statute 
beyond  that  to  which  I  thought  it  ought  to  apply, 
nevertheless  I  have  come  to  the  conclusion  that 
the  statute  does  intend  to  prevent  the  using,  in 
weighing,  of  a  balance  which  is  at  the  time,  as  a 
balance,  unjust— a  balance  which  will  not  hang 
true  when  there  is  nothing  in  either  dish,  and 
which  will  not  hang  true  when  an  equal  weight 
is  put  into  the  goods  dish  on  the  one  side  and  the 
weight  dish  on  the  other.  I  therefore  think, 
although  for  myself  I  feel  the  difficulty  of 
the  case  very  much,  that  the  magistrate  was  not 
justified  in  differentiating,  as  he  thought  he 
could  differentiate,  this  case  from  that  of 
London  County  Council  v.  Payne  (ubi  sup.), 
and  that,  consequently,  this  appeal  must  be 
allowed. 

Kennedy,  J. — The  facts  in  this  case  do  not 
appear  to  me  to  differ  essentially  from  the  facts 
with  which  this  court  had  to  deal  in  the  prior 
case  against  this  company,  and  therefore  I  do 
not  wish  to  add  anything  to  the  judgment  which 
my  Lord  has  just  delivered. 

Ridley,  J. — I  agree  with  the  judgments  which 
have  been  given,  and  I  wish  to  add  a  few  words 
only.  I  do  not  think  that  this  case  is  distin- 
guishable from  the  former  decision  of  this  court 
in  the  case  of  London  County  Council  v.  Payne 
(ubi  sup.)  in  regard  to  this  section  of  the  Weights 
and  Measures  Act.  There  are,  no  doubt,  some 
differences  in  the  facts,  which,  however,  seem  to 
me  to  be  immaterial.  The  paper  bag  was  placed 
underneath  the  scale  in  order  to  weigh  out  the 
requisite  number  of  bags  of  tea,  and  it  was  left 
there  until  the  forewoman  came  round  after  a 
short  interval  of  time  and  removed  it.  That 
difference  between  the  two  cases  does  not  appear 
to  me  to  be  a  material  distinction  for  the  purpose 
of  this  Act.  I  recognise  the  fact  that  it  may  be 
thought  by  some  person  that  the  court  errs  by 

flving  too  full  a  meaning  to  this  statute;  but 
do  not  shrink  from  saying  that  when  the  statute 
uses  these  words,  "  uses  or  has  in  his  possession 
for  use  for  trade  any  weight,  measure,  scale  . 
.  .  or  weighing  machine,  which  is  false  or 
unjust,"  it  means  that  he  ought  not  to  have  in  his 
possession  for  use  for  trade  any  measure  or  scale 
which  can  be  called  at  the  time  false  or  unjust. 
It  is  not  necessary,  in  order  to  bring  him  within 
the  statute,  that  he  should  actually  be  found  to 
use  the  scale  for  any  particular  operation,  for  the 
inspector  who  comes  round  may  probably  come 
at  a  moment  when  it  is  not  being  so  used.    If 


the  inspector  finds  that  it  is  not  being  used  at 
the  time,  but  that  it  is  in  the  condition  which  I 
have  described,  then  it  is  in  possession  for  use. 
Under  one  or  other  of  those  expressions  comes, 
as  I  think,  this  case — that  is  to  say,  although 
the  inspector  does  not  find  the  scale  being  used 
— and  he  may  not  do  so — still  he  finds  it  in 
possession  for  use.  I  cannot  myself  recognise 
the  distinction  founded  on  the  intention  of  the 
respondents  in  the  orders  which  are  issued  by 
them  that  the  forewoman  is  to  come  round  within 
a  short  interval  of  time  and  remove  the  paper 
bag  from  underneath  the  scale.  It  is,  no  doubt, 
a  thing  which  goes  in  the  direction  which  has 
been  pointed  out  by  the  Lord  Chief  Justice,  but 
it  is  not  sufficient,  as  it  seems  to  me,  to  establish 
that  what  has  been  done  in  this  case  is  outside 
the  purview  of  the  Act  of  Parliament.  I  agree 
with  the  judgments  which  have  been  pro- 
nounced. 

Appeal  allowed.    Case  remitted  to  the  magis- 
trate with  a  direction  to  convict. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitors  for  the  respondents,  Lamb,  Son,  and 
Prance. 


Dec.  15  and  21, 1904 
(Before  Bbay,  J.) 

Be  an  Arbitration  between  the  London, 
Dbptford,  and  Greenwich  Tramways 
Company  and  the  London  County 
Council,  (a) 

Tramways — Purchase  by  local  authority — Basis  of 
value — Widening  of  streets — Liability  of  tram- 
ways  company  at  date  of  purchase  to  contribute 
to  cost  of  widening — Compensation  for  exemption 
from  liability  after  purchase — "  The  then  value 
of  the  tramway  "—Tramways  Act  1870  (33  &  34 
Vict.  c.  78),  s.  43. 

A  local  authority  gave  notices  under  sect.  43  of 
the   Tramways  Act   1870  to  purchase  from  a 
tramways  company    certain    tramways    which 
were  then  purchasable  by  them. 
At  the  date  of  such  notices  some  of  the  streets 
through  which  the  tramways  were  laid  would 
have  been  required  to  be  widened,  and  in  accord- 
ance with  the  usual  practice  at  the  time  of  such 
notices — though  it  did  not  exist  at  the  time  the 
company  obtained  their  powers  to  construct  the 
tramways — the  promoters  of  a  tramway  would 
have  been  required  to  contribute  one-third  of  the 
cost  of  the  widening  of  streets  as  a  condition  of 
obtaining  their  powers. 
No  widenings  of  the  streets  and  no  contribution  by 
the  company  in  respect  thereof  had  in  fact  been 
made. 
Upon  a  reference  under  the  section  to  fix  the  value 
of   the    tramways,    the  company    claimed    an 
additional  sum  upon  the  ground  that  "  the  then 
value  "  of  the  tramways  was  to  be  determined  by 
the  cost  of  constructing  them  at  the  date  of  the 
purchase  which,  according  to  the  practice  then 
prevailing,  would  have  included  a  contribution 
for  street  widening,  and  they  claimed  that  sum 
by  reason  of  the  tramways  being  freed  from  the 
liability  to  pay  that  contribution : 
Held,  that  the  tramways  company  were  not  entitled 
to  claim  as  part  of  "  the  then  value "  of  the 

(a)  Reported  by  W.  W.  Ore,  Esq.,  Barrister-ftt-Law, 
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tramways  any  additional  sum  in  respect  of  a 
contribution  for  street  widening 8  which  had  in 
fact  never  been  made. 

Award  stated  as  to  part  thereof  in  the  form  of  a 
special  case  for  the  opinion  of  the  court,  pursuant 
to  sect.  7  of  the  Arbitration  Act  1889. 

Under  the  provisions  of  the  South wark  and 
Deptford  Tramways  Act  1879,  as  amended  by  the 
South  wark  and  Deptford  Tramways  Acts  1881 
and  1889,  and  by  the  London,  Deptford,  and 
Greenwich  Tramways  Act  1891,  the  Southwark 
and  Deptford  Tramways  Company  (hereinafter 
called  '*  the  company ")  were  incorporated,  and 
were  authorised  to  construct  and  maintain  certain 
tramways  therein  described. 

These  tramways  were  shown  on  the  map  or 
plan  annexed  to  this  case,  and  were  thereon 
coloured  red,  these  red  lines  being  purchasable  in 
1900. 

Under  the  provisions  of  the  Southwark  and 
Deptford  Tramways  Act  1881,  as  amended  by 
the  London,  Deptford,  and  Greenwich  Tramways 
Act  1891,  the  company  were  authorised  to  con- 
struct and  maintain  certain  other  tramways  in 
the  said  Acts  described  which  were  shown  upon 
the  same  map  or  plan  annexed  hereto  and  thereon 
coloured  blue,  these  blue  lines  being  purchasable 
in  1902. 

Farts  2  and  3  of  the  Tramways  Act  1870  were 
incorporated  with  all  the  Acts  hereinbefore 
referred  to,  and  all  of  such  Acts  were  to  be  taken 
as  incorporated  in  this  award  and  Bpecial  case, 
and  might  be  referred  to  by  the  parties  as  if  the 
same  were  specifically  set  out  herein. 

On  the  20th  Aug.  1900  the  London  County 
Council  (hereinafter  called  "  the  council "),  being 
the  local  authority  within  whose  district  the  same 
were  situated,  duly  gave  notice  in  writing  to  the 
company  under  sect.  43  of  the  Tramways  Act 
1870,  requiring  them  as  promoters  to  sell  to  them, 
under  the  conditions  and  in  the  manner  provided, 
the  whole  of  the  tramways,  works,  and  under- 
taking authorised  by  the  Southwark  and  Deptford 
Tramways  Act  1879,  as  amended  by  the  South- 
wark and  Deptford  Tramways  Acts  188J  and  1889, 
and  by  the  London,  Deptford,  and  Greenwich 
Tramways  Act  1891. 

On  the  1st  Oct.  1902  the  council,  being  the 
local  authority  within  whose  district  the  same 
were  situated,  duly  gave  notice  in  writing  to 
the  company  under  sect  43  of  the  Tramways 
Act  1870,  requiring  them  as  promoters  to  sell 
to  them,  under  the  conditions  and  in  the  manner 
provided,  the  whole  of  the  tramways,  works, 
and  undertaking  authorised  by  the  Southwark 
and  Deptford  Tramways  Act  1881,  as  amended  by 
the  London,  Deptford  and  Greenwich  Tramways 
Act  1891. 

The  company  and  the  council  differed  as  to  the 
value  of  the  respective  tramways  undertakings, 
and  by  a  document  dated  the  17th  Dec.  1903, 
under  the  hand  of  an  Assistant  Secretary  of  the 
Board  of  Trade  the  board  duly  appointed  Henry 
Graham  Harris,  of  Great  George-street,  in  the  city 
of  Westminster  (in  lieu  of  the  late  Sir  Frederick 
Bramwell,  who  had  been  appointed  by  the  Board 
of  Trade  in  that  behalf  on  the  19th  May  1903),  as 
referee  to  determine  the  value  (exclusive  of  any 
allowance  for  past  or  future  profits  of  the  under- 
takings or  any  compensation  for  compulsory  sale 
or  other  consideration  whatsoever)  of  the  tramways 


constructed  under  the  authority  of  the  Southwark 
and  Deptford  Tramways  Act  1879,  as  amended 
by  the  Southwark  and  Deptford  Tramways  Acts 
1881  and  1889,  and  by  the  London,  Deptford,  and 
Greenwich  Tramways  Act  1891,  and  also  under 
the  authority  of  the  Southwark  and  Deptford 
Tramways  Act  1881,  as  amended  by  the  London, 
Deptford,  and  Greenwich  Tramways  Act  1891, 
and  of  all  lands,  buildings,  works,  materials,  and 
plant  of  the  London,  Deptford,  and  Greenwich 
Tramways  Company  suitable  to  and  used  by  them 
for  the  purposes  of  the  undertakings  authorised 
by  the  Acts  of  1879  and  1881,  as  amended  by  the 
further  Acts. 

The  referee,  having  duly  weighed  and  con- 
sidered the  several  allegations  of  the  parties,  and 
also  the  proofs,  vouchers,  and  documents  which 
had  been  given  in  evidence  before  him,  did  hereby 
make  and  publish  his  award  in  writing  of  and 
concerning  the  matters  above  referred  to  him 
(subject  as  hereinafter  mentioned)  in  manner 
following — that  is  to  say : 

I  award  and  determine  (aubjeot  as  hereinafter  men- 
tioned) that  the  value  (exclusive  of  any  allowance  for 
past  or  future  profits  of  the  undertakings  or  any 
compensation  for  compulsory  sale  or  other  considera- 
tion whatsoever)  of  the  tramways  constructed  under 
the  authority  of  the  Acta  hereinbefore  referred  to 
aud  of  all  lands,  buildings,  works,  materials,  and 
plant  of  the  London,  Deptford,  and  Greenwich  Tram- 
ways Company  suitable  to  and  used  by  them  for  the 
purposes  of  the  undertakings  authorised  by  the  said 
Acta  is  the  sum  of  ninety -one  thousand  three  hundred 
and  sixty-three  pounds  aeven  shillings  and  sixpence 
(pay,  91,3631.  Is.  6d.). 

At  the  hearing  of  the  reference  before  the 
referee  a  contention  was  put  forward  and  a  claim 
made  on  behalf  of  the  company,  which  the  referee 
was  requested  to  raise  on  the  face  of  this  award 
in  the  form  of  a  special  case  under  the  following 
circumstances : 

At  the  time  of  the  obtaining  of  the  parlia- 
mentary powers  for  the  construction  of  the  tram- 
ways, the  subject  of  this  reference,  it  was  not  the 
practice  to  require  the  promoters  of  tramway 
undertakings  to  widen  the  streets  through  which 
the  tramways  were  intended  to  be  run  or  to  make 
any  contribution  towards  such  widening,  nor, 
in  fact,  were  any  such  streets  widened  or  contri- 
bution required  in  the  case  of  the  tramways  in 
question  (except  in  respect  of  two  sums  of  1000J. 
and  1603Z.  Is.  6d.,  respectively,  which  the  referee 
had  considered  in  making  up  the  amount  of  his 
award  aforesaid,  and  otherwise  were  not  material 
to  the  question  raised  by  this  case).  At  the  date 
of  the  notices  to  purchase,  hereinbefore  referred 
to,  in  accordance  with  the  then  practice,  such 
streets,  or  some  of  them,  would  certainly  have 
been  required  to  be  widened,  and  certain  coats 
and  expenses  would  have  been  incurred  in  respect 
thereof,  towards  which  the  company  would, 
according  to  the  usual  present  practice,  have  been 
require  to  contribute  one- third  as  a  condition  of 
obtaining  powers  to  establish  and  work  the 
tramways. 

It  was  contended  on  behalf  of  the  company 
that,  although  such  widenings  had  not  in  fact 
been  made,  and  no  contribution  had,  in  fact,  been 
made  by  the  company  in  respect  thereof,  never- 
theless, in  determining  the  value  of  the  tram- 
ways undertakings  at  the  date  of  the  notices  to 
purchase,  the  referee  mast  take  into  account  the 
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costs  and  expenses  which  would  have  been  incurred 
by  reason  of  the  practice  aforesaid  if  such  tram- 
ways had  been  authorised  and  constructed  at  the 
date  of  the  notices,  on  the  ground  that  it  was  his 
duty  as  referee  to  determine  what  would  be  the 
present  cost  of  constructing  and  establishing 
the  tramways,  the  subject  of  this  reference.  That 
such  present;  cost  would  include  the  contributions 
which  would  now  be  required  from  the  under- 
takers in  respect  of  street  widenings,  and  that 
therefore  the  probable  amount  of  such  contribu- 
tions must  be  taken  into  account  by  the  referee 
in  determining  the  present  value  of  the  under- 
takings. In  other  words,  that  the  present  value 
of  the  undertakings  was  enhanced  by  reason  of 
their  being  freed  from  the  liability  to  contribute 
to  such  widenings,  and  counsel  for  the  company 
accordingly  tendered  evidence  to  show  what 
widenings  would  have  been  necessary,  and  what 
the  company's  proportion  of  the  cost  thereof 
would  have  been  if  the  tramways  had  been 
authorised  and  constructed  at  the  date  of  the 
notices  aforesaid. 

Counsel  for  the  county  council  objected  to 
the  reception  of  such  evidence  on  the  ground 
that  it  was  wholly  irrelevant  to  any  question  for 
the  referee's  consideration;  and,  further,  they 
contended  that,  as  the  company  had  not,  iu  fact, 
been  obliged  to  contribute  to  any  such  widenings, 
a  hypothetical  figure  as  to  what  they  might  have 
been  called  upon  to  contribute  if  the  practice  at  a 
certain  date  had  been  different  to  what  it  was, 
could  not  be  taken  into  account  at  all  in  assessing 
the  value  of  the  tramways  undertakings. 

Eventually,  with  the  consent  of  both  parties, 
the  referee  agreed  to  hear  the  evidence  tendered 
by  the  company  de  bene  ease,  and  subject  to  the 
coancirs  objection,  and  to  state  his  award  as  to 
this  part  thereof  in  the  form  of  a  special  case  so 
as  to  raise  the  question  between  the  parties  afore- 
said, and  the*  referee  did  this  on  the  company 
undertaking  to  pay  to  the  council  in  the  first 
instance  such  sum  as  he  should  determine  to  be 
the  amount  of  the  costs  occasioned  by  such  issue 
(subject  to  revision  by  the  court  in  case  the 
company  should  be  ultimately  successful  thereon), 
and  on  the  company  also  undertaking  to  hand  over 
their  tramways  undertakings  to  the  council  upon 
payment  by  the  latter  of  the  amount  he  should 
determine  to  be  the  value  thereof  without  taking 
into  account  the  hypothetical  amount  of  the 
company's  contribution  towards  such  widenings 
as  aforesaid,  but  without  prejudice  to  their 
farther  claim  under  the  issue  aforesaid. 

In  the  referee's  opinion  the  contention  of  the 
company  aforesaid  was  wholly  unfounded  and  (sub- 
ject to  the  opinion  of  the  court)  he  determined  the 
value  of  the  undertakings  as  hereinbefore  men- 
tioned, without  taking  into  his  consideration  any- 
thing in  respect  of  sums  which  the  company  might 
have  been  called  upon  to  contribute  towards  street 
widenings.  Should  the  court,  however,  be  of 
the  opinion  that  the  contention  of  the  company 
should  prevail,  then  and  in  that  event  the  referee 
awarded  and  determined  that  the  value  of  the 
tramways  undertakings  as  aforesaid,  with  the 
appurtenances  as  aforesaid,  amounted  to  the 
sum  of  22,773*.  6*.  Sd.  (being  one-third  of  the 
estimated  cost  of  the  necessary  widenings  as  set 
out  in  the  evidence  given  before  him)  in  addition 
to  the  sum  of  91,3631.  7s.  6d.t  hereinbefore 
determined. 


And  he  further  awarded  and  determined  that 
the  amount  of  the  costs  occasioned  by  the  issue 
so  raised  by  the  company  as  aforesaid  was  the 
sum  of  1652.  60. Sd. 

And  he  further  awarded  and  determined  that 
such  sum  should  be  set  off  in  the  first  instance 
against  the  amount  to  be  paid  hereunder  by  the 
council  to  the  company  in  respect  of  the  general 
costs  of  the  reference  and  award,  subject,  never- 
theless, to  revision  by  the  court  as  regarded  this 
amount  of  1652.  6s.  5<Z.,  in  case  the  company 
should  be  ultimately  successful  upon  the  issue 
so  raised  as  aforesaid. 

And  he  further  awarded  and  directed  that 
save  as  lastly  hereinbefore  mentioned,  the  costs 
and  the  expenses  of  the  reference  and  award 
should  be  borne  and  paid  by  the  council,  and 
that  they  should  bear  their  own  costs  of  the 
same. 

Sect.  43  of  the  Tramways  Act  1870  (33  &  34 
Vict.  c.  78)  provides : 

Where  the  promoters  of  a  tramway  in  any  district  are 
not  the  local  authority,  the  local  authority,  if,  by  reso- 
lution passed  at  a  special  meeting  of  the  members  con- 
stituting such  local  authority,  they  so  decide,  may  within 
six  months  after  the  expiration  of  a  period  of  twenty-one 
years  from  the  time  when  saoh  promoters  were  em- 
powered to  construct  such  tramway,  and  within  six 
months  after  the  expiration  of  every  subsequent  period 
of  seven  years,  or  within  three  months  after  any  order 
made  by  the  Board  of  Trade  under  either  of  the  two 
next  preceding  sections,  with  the  approval  of  the  Board 
of  Trade,  by  notice  in  writing  require  such  promoters  to 
Bell,  and  thereupon  anon  promoters  shall  sell  to  them 
their  undertaking,  or  so  muoh  of  the  same  as  is  within 
such  district,  upon  terms  of  paying  the  then  valne 
(exclusive  of  any  allowance  for  past  or  future  profits  of 
the  undertaking,  or  any  compensation  for  compulsory 
sale,  or  other  consideration  whatsoever)  of  the  tramway, 
and  all  lands,  buildings,  works,  materials,  and  plant  of 
the  promoters  suitable  to  and  used  by  them  for  the  pur- 
poses of  their  undertaking  within  such  district,  Buoh 
value  to  be  in  ease  of  difference  determined  by  au 
engineer  or  other  fit  person  nominated  as  referee  by  the 
Board  of  Trade  on  the  application  of  either  party,  and 
the  expenses  of  the  reference  to  be  borne  and  paid  as  the 
referae  directs.     .     .     . 

Laweon  Walton,  K.C.  (Sir  Edward  Boyle,  K.O. 
and  Vesey  Knox  with  him)  for  the  tramways 
company. — The  referee  was  wrong  in  deciding 
against  the  company's  contention.  Sect.  43  of  the 
Tramways  Act  1870  deals  with  the  purchase  of 
tramways  by  the  local  authority  from  the  pro- 
moters of  the  tramway.  Sect.  3  of  the  Act  defines 
the  term  "  local  authority,"  in  the  present  case 
the  London  County  Council,  and  seot.  4  shows 
who  "  the  promoters  "  are.  In  sect.  43  the  im- 
portant words  are  that  the  local  authority  are  to 
purchase  the  tramways  upon  terms  of  paying 
"  the  then  value  of  the  tramway,"  and  all  lands, 
works,  &c ,  of  the  promoters.  It  may  be  said  that 
the  basis  of  value  is  the  cost  of  the  undertaking 
to  the  promoters ;  that  basis  is  ruled  out  by  the 
statute,  and  we  have  to  get  "'  the  then  value"  on 
some  other  basis.  The  question  is,  what  is  the 
valne  of  the  undertaking  to  the  purchaser  at  the 
time  when  he  buys  it.  It  is  perfectly  clear  that 
the  purchaser  when  he  buys  the  tramway  means 
to  have  a  tramway  at  that  particular  place. 
The  tramway  is  there  already,  and  the  value 
would  be  the  cost  to  him  of  putting  it  there, 
and  it  would  include  anything  he  would  have 
to    pay    to    put   it    there;    and   according     to 


120 


MAGISTRATES'   OASES.    . 


K.B.j    Be  Arbit.,  London,  Dbptpord,  &c,  Trams.  Co.  &  London  County  Council.    [K.B. 


the  present  practice  a  person  constructing  the 
tramway  at  the  time  of  the  sale  would  have 
to  pay  a  proportion  of  the  cost  of  widening  the 
streets.  The  question  of  the  "  then  value  of  the 
tramway"  was  considered  by  the  House  of 
Lords  in  the  two  cases  of  Edinburgh  Street 
Tramways  Company  v.  Lord  Provost,  &c,  of 
Edinburgh  and  London  Street  Tramways  Com- 
pany v.  London  County  Council  (71  L.  T.  Rep. 
301;  (1894)  A.  C.  456,  489).  There  is  nothing 
in  the  judgment  in  those  cases  which  is  at  all 
inconsistent  with  the  contention  of  the  tramways 
company  in  this  case,  and  not  only  the  language 
of  those  judgments,  but  also  the  principle  applied, 
support  that  contention.  It  was  there  held  that 
the  "  then  value  of  the  tramway  "  must  be  mea- 
sured by  what  it  would  cost,  at  the  date  of  the 
sale,  to  construct  the  lines.  The  costs  of  widening 
the  streets  is  just  as  much  a  sum  which  it  would 
cost  a  new  company  if  they  were  constructing  the 
tramway,  as  the  cost  of  actual  construction ;  and 
there  is  nothing  in  the  language  of  sect.  43  which 
excludes  any  element  of  value,  except  the  matters 
there  specified.  The  right  to  exemption  from  an 
expense — from  an  annual  contribution,  or,  as  in 
this  case,  a  permanent  contribution — is  as  much 
an  element  of  value  as  anything  expended,  and 
must  certainly  enter  into  the  mind  of  a  purchaser 
in  determining  what  purchase  money  he  will  pay. 
This  view  is  borne  out  by  the  judgments  of  Lord 
Hersohell  in  the  House  of  Lords,  and  of  Lindley, 
L  J.  in  the  Court  of  Appeal  (70  L.  T.  Rep.,  at 
pp.  572-3;  (1894)  2  Q.  B.  at  pp.  205-6),  and 
Lindley,  L.J.  there  says  that  the  value  of  the 
tramway  for  this  purpose  is  what  any  one  would 
give  for  it.  What  has  to  be  considered  is  the 
cost  of  construction  in  situ ;  that  is  an  element 
of  value  in  the  nature  of  a  relief  from  the  burden 
of  certain  expenses,  and,  if  so,  it  is  as  much  a 
matter  worth  paying  for  as  any  other.  For  these 
reasons  the  referee  was  wrong,  and  the  sum  of 
22,773/.  ought  to  be  added. 

Cripps,  K.C.  {Freeman,  K.C.  and  Edward 
Morten  with  him)  for  the  London  County 
Council. — There  are  two  fallacies  in  the  argu- 
ment for  the  company.  First,  it  is  sought  to  get 
a  value  for  a  tramway  which  does  not  exist  and 
in  reference  to  an  expenditure  which  has  not  been 
incurred ;  and,  secondly,  it  is  said  that  in  com- 
pensation cases  of  this  kind  there  is  to  be  taken 
into  consideration  the  saving  to  the  purchaser. 
A  8  to  the  first  point,  the  answer  is  that  what  is 
taken  over  here  is  a  tramway  in  an  un widened 
street,  and  the  company's  position  is  this,  that 
what  they  ought  to  be  compensated  for  is  a  tram- 
way in  a  widened  street,  and  they  ask  for  a  sum 
of  over  22,000Z.,  which  might  have  been  expended 
in  a  widened  street,  but  not  a  farthing  of  which 
has  actually  been  expended  in  this  case.  What 
the  tramways  company  are  really  asking  for  is  to 
be  recouped  for  an  expenditure  which  they  have 
not  incurred  at  ail,  as  if  they  had  incurred  it. 
Lord  Herschell  says  (71  L.  T.  Rep.,  at  p.  304 ; 
(1894)  A  C,  at  p.  464) :  "  What,  then,  does 
4  tramway '  mean  as  used  in  the  section  P  1  have 
examined  every  instance  of  its  use  in  the  statute, 
and  it  appears  to  me  in  every  other  case,  at  all 
events,  to  be  used  to  describe  the  structure  laid 
down  on  the  highway,  and  nothing  more."  The 
structure  laid  down  on  the  highway  here  is  the 
tramway  laid  down  on  an  unwidened  street.  If 
the  tramway  had  been  laid  down  in  a  widened 


street,  then  the  company  would  have  been  entitled 
to  exactly  the  same  compensation  as  they  are 
claiming  now  when  they  have  not  incurred  any 
expenditure  at  all.  When  the  expenditure  has 
been  actually  incurred  these  sums  are  no  doubt 
properly  taken  into  account,  but  in  this  case  no 
part  of  this  expenditure  which  is  claimed  has  in 
fact  been  incurred.  The  second  fallacy  in  the  argu- 
ment for  the  company  is  this,  that  you  have  to 
consider  not  what  is  the  value  of  the  thing,  but 
the  value  to  the  purchaser.  That  is  contrary  to 
every  principle  of  compensation  in  these  cases.  It 
is  contrary  to  every  principle  that  compensation 
should  be  claimed  for  something  which  does  not 
exist  and  for  an  expenditure  which  has  not  been 
incurred,  merely  because  it  confers,  or  would 
confer,  a  benefit  on  the  purchaser. 

Lawson  Walton,  K.C  in  reply. — The  question 
really  is  not  one  of  compensation  at  all.  It  is  a 
question  of  value,  what  it  would  cost  to  put  that 
tramway  on  that  site  at  the  time  of  purchase. 
If  so,  the  cost  of  widening  the  streets  would  be 
an  incident  in  the  cost  of  its  present  construction. 
What  we  have  to  get  at  is  the  cost  of  placing 
that  structure  in  situ  at  the  date  of  purchase ; 
and  both  Lord  Watson  and  Lindley,  L.J.  say  that 
the  present  value  is  what  the  cost  would  be — not 
what  the  cost  had  been — if  the  purchasers  bad  to 
make  it  themselves  in  its  then  present  state. 

Cur.  ado.  vult. 

Dec.  21. — Beat,  J.  read  the  following  judg- 
ment:— This  is  a  Bpecial  case  stated  by  the 
referee  in  his  award  under  the  following  circum- 
stances. The  London,  Deptford,  and  Greenwich 
Tramways  Company,  whom  I  shall  call  the 
claimants,  constructed  under  Parliamentary 
powers  certain  tramways,  and  the  London  County 
Council,  under  the  powers  conferred  on  them  as 
the  local  authority  by  sect.  43  of  the  Tramways 
Act  1870,  gave  notices  to  the  claimants  to  pur- 
chase their  tramways.  The  claimants  and  the 
council  differed  as  to  the  purchase  price,  and  Mr. 
Henry  Graham  Harris  was  duly  appointed  referee 
by  the  Board  of  Trade.  During  the  course  of 
the  arbitration  a  contention  was  raised  by  the 
claimants  that  the  present  value  of  the  tramways 
was  enhanced  by  reason  of  their  being  freed  from 
liability  to  contribute  to  the  widening  of  some  of 
the  streets  in  which  the  tramways  were  laid,  to 
which,  according  to  the  present  usual  practice, 
they  would,  if  they  were  now  constructing  a  tram- 
way, have  been  required  to  contribute,  although 
in  fact  such  widenings  had  not  been  made,  and  no 
contribution  had  been  made  by  the  claimants. 
The  referee  considered  such  contention  to  be 
unfounded,  but,  at  the  request  of  the  claimants 
and  on  certain  terms,  heard  the  evidence  upon 
the  point,  and  stated  his  award  in  the  form  of  a 
special  case,  in  order  that  the  opinion  of  the 
court  might  be  obtained  as  to  the  validity  of 
that  contention,  and  thiB  is  the  question  I  have 
now  to  determine.  The  argument  of  the 
claimants'  counsel  was  shortly  this.  The  House 
of  Lords  in  Edinburgh  Street  Tramways  Company 
v.  Lord  Provost  of  Edinburgh  (71  L.  T.  Rep.  301 ; 
(1894)  A.  C.  456)  and  London  Street  Tramtoays 
Company  v.  London  County  Council  (71  L.  T. 
Rep.  301 ;  (1394)  A.  C.  489),  decided  in  effect  that 
the  value  of  the  tramways  must  be  measured  by 
what  it  would  cost  at  the  date  of  the  sale  to 
establish  the  tramway,  if  it  did  not  then  exist 
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subject  to  a  proper  deduction  for  depreciation. 
By  reason  of  the  practice  which  had  now  become 
usual,  though  it  did  not  exist  when  the  claimants 
obtained  their  Parliamentary  powers,  the    pro- 
moters, if  they  had  to  construct  their  tramways 
now,  would  have  to  contribute  one- third  of  the 
cost  of  the  widening  of,  at  all  events,  certain  of 
the  streets  as  a  condition  of  their  obtaining  their 
powers,  and,  therefore,  at  the  date  of  the  sale,  in 
order  to  establish  the  tramways,  the  promoters 
would  have  to  pay  not    only  the  actual  cost  of 
construction,   but  this  contribution  in  addition, 
and  the  referee  ought  to  take  this  into  considera- 
tion In  assessing  the  value.     It  certainly  is  a 
startling  proposition  that  the  council  should  have 
to  pay,  as  part  of  the  purchase   price,  for  an 
expenditure  which  has  never  been  incurred,  and 
it  was  admitted  that  the  contention  was  novel, 
and  that  there  was  no  authority  to  support  it. 
As  there  was  no  authority  upon  the  point  I 
thought  it  right  to  take  a  few  days  to  consider  it. 
I  have  come  to  the  conclusion  that  the  referee 
was  right  when  he  expressed  his  opinion  that  the 
contention  was  wholly  unfounded.    I  have  read 
through  the  judgments  in  the  House  of  Lords, 
and  of  Lord  Lindley  in  the  Court  of  Appeal,  and 
I  can  find   nothing   to  support  the  contention. 
The  effect  of  the  judgment  seems  to  be  that,  as 
the  words  of  sect.  43  prohibit  profits  or  rental 
value  being  considered,  it   is  necessary  to  fall 
back  on  what  is  called  in  rating  cases  "  structural 
value  "  ;  but  that  is  the  structural  value  of  the 
tramway  as  it  exists,  and  in  all  the  judgments 
it  is  referred  to  as  the  cost  of  "  the  purchased 
tramways/'  or  other  equivalent  words.    It  is  true, 
of  dourse,  that  no  such  point  as  the  present  was 
Raised  in  that  case,  and  it  was  not  contended  on 
behalf  of  the  council  that  there  was  anything  in 
that  case  which  precluded  me  from  adopting  the 
claimants'  contention,  but  I  can  find  nothing  to 
encourage  it.    Now,  I  think  Mr.  Cripps  pointed 
out  at  all   events  one  of    the  answers  to  the 
claimants'  contention,    when   he   said  that  the 
referee  has  to  find  the  value  of  a   tramway  in 
an  unwidened  street,  while  the  claimants    are 
asking  him  to  find  the  value  of  a  tramway  in  a 
widened    street.     He  has  to  find  the  value   of 
an    actual,    not   an   imaginary,    tramway.     In 
my  opinion  the  tramway  in  a  widened   street 
would    be    a    different   and,    it    may    well    be, 
a  more  valuable  tramway.    There  would  be  more 
room  for  traffic,  and  possibly  more  cars  might  be 
run  and  more  passengers  carried ;  but  it  is  suffi- 
cient  to   say  that  it  is    a   different  tramway. 
Another  answer  is  that  to  calculate  the  struc- 
tural value  is  only  a  mode  of  arriving  at  the  real 
value,  and  to  adopt  that  mode  of  calculation  in 
the  manner  suggested  by  the  claimants  would  not 
give  the  true  value.    It  would  be  absurd  to  say 
that  the  true  value  of  the  tramway  would  be 
enhanced  by  the  adoption  of  a  practice  as  to 
other  tramways  in  other  streets.    Although  in 
this  case  the  contention  would  give  the  claimants 
a  large  additional  price,  in  another  case  where 
onerous  conditions,   which  were  imposed  when 
the  tramways  were  constructed  were  no  longer 
imposed    it    would    follow,    if    the    claimants' 
contention    were    correct,    that    the    claimants 
would  lose  the  cost  of  fulfilling  those  onerous 
conditions,   which    would    appear   to   be    mani- 
festly unjust.      The   real  value   of   the  tram- 
way is  not  altered  by  the  change  in  practice. 
Mao.  Cas.— Vol.  XXII. 


1  Many  illustrations  might  be  put.  What  if  it 
became  the  practice  to  insist  upon  double  the 
depth  of  concrete  being  put  in  P  Ought  the 
value  of  this  tramway  to  be  enhanced  by  the  cost 
of  the  additional  concrete  which,  if  the  tramway 
were  constructed  now,  would  have  to  be  laid,  but 
which  was  not  required  to  be  laid,  nor  laid  P  Mr. 
Walton  was  obliged  to  admit  that  his  contention 
involved  this.  So  also  if  it  became  the  practice 
to  require  an  additional  width  of  stone,  or  other 
material,  outside  the  rails  to  facilitate  the  ordi- 
nary traffic.  Surely,  unless  the  additional  expendi- 
ture was  actually  incurred,  it  would  not  be  right 
to  increase  the  cost  of  the  actual  structure.  The 
court,  therefore,  must  declare  that  it  is  of  opinion 
that  the  claimants'  contention  should  not  prevail, 
and  that  nothing  must  be  added  to  the  sum  of 
91,3632.  7s.  6d.  The  claimants  must  pay  the  costs 
of  the  argument  of  this  case.  The  other  costs 
seemed  to  be  provided  for  by  the  award. 

Judgment  for  the  county  council. 

Solicitors  for  the  tramways  company,  Sutton, 
Ommanney,  and  Rendall. 

Solicitor  for  the  London  County  Council,  W.  A. 
Blasdand. 


Tuesday,  Dec.  20, 1904. 

(Before  Lord  Alvhbstonb,  C.J.,  Kennedy  and 

Ridley,  JJ.). 

Yorkshire  (Woollen  District)  Electric 
Tramways  Limited  (apps.)  v.  Ellis  (reap.),  (a) 

Light  railways — Electric  tramway  in  streets  of 
borough  —  "  Omnibus  " — "  Hackney  carriage  "— 
Carriage  used  on  light  railway — Licence  of 
local  authority — Licence  for  carriage  as  being  a 
"  hackney  carriage  " — Town  Police  Clauses  Act 
1847  (10  &  11  Vict  c.  89),  ss.  37,  38,  45—  Town 
Police  Clauses  Act  1889  (52  &  53  Vict.  c.  14),  ss. 
3,  4— Light  Railways  Act  1896  (59  &  60  Vict  c. 
48). 

A  carriage  used  for  the  carrying  of  passengers  at 
separate  fares  on  a  light  railway  constructed  in 
the  streets  of  a  borough  under  an  order  made  by 
the  Light  Railway  Commissioners  in  pursuance 
of  the  Light  Railways  Act  1896  is  not  an 
"  omnibus  within  the  definition  of  "  omnibus  " 
insect  3  of the  Town  Police  Clauses  Act  1889, 
and  is  not  a  "hackney  carriage"  within  the 
meaning  of  sects.  37  and  45  of  the  Town  Police 
Clauses  Act  1847,  and  therefore  such  carriage 
does  not  require  to  be  licensed  by  the  local 
authority  under  sect  37  of  the  Town  Police 
Clauses  Act  1847  as  a  hackney  carriage  plying 
for  hire  within  the  borough. 

Case  stated  by  justices  of  the  peace  for  the 
borough  of  Dewsbury  in  the  West  Kiding  of  the 
County  of  York,  sitting  at  Dewsbury. 

An  information  was  preferred  on  the  10th  May 
1904  by  Hiram  Ellis,  town  clerk  of  the  borough 
of  Dewsbury  (the  respondent),  against  the  York, 
shire  (Woollen  District)  Electric  Tramways 
Limited  (the  appellants),  for  that  they,  the 
appellants,  on  the  10th  May  1904  at  Dewsbury, 
being  the  proprietors  of  a  certain  carriage,  to 
wit,  a  tramway  car  No.  11,  did  permit  the  same 
to  be  used  as  a  hackney  carriage  plying  for  hire 
within  the  borough  of  Dewsbury,  without  having 

(a)  Reported  by  W.  W.  Obb,  Esq.,  B»rriater-at-L*w. 
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obtained  a  licence  from  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Dewsbury  for  such 
carriage  so  to  ply  for  hire,  as  required  by  sect.  37 
of  the  Town  Police  Clauses  Act  1847. 

This  information  wa*  heard  and  determined  by 
the  justices  at  a  petty  sessions  on  the  17th  May 
1904,  and  upon  such  hearing  they  convicted  the 
appellants  of  the  offence  and  fined  them  the  sum 
of  2«.  64. 

The  following  facts  were  admitted  or  proved  in 
evidence  before  the  justices:  (a)  The  appellants 
were  the  proprietors  of  the  carriage  intended  to 
be  referred  to  in  the  information,  (b)  Such 
carriage  was  similar  to  a  tramcar,  worked  by 
electrical  energy,  and  was  constructed  for  and 
used  by  the  appellants  to  run  over  their  light 
railway  under  and  by  virtue  of  the  provisions  of 
the  Spen  Valley  Light  Railway  Order  1901,  and 
the  Spen  Valley  Light  Railway  (Extensions4) 
Order  1901,  both  Orders  being  made  under  the 
Light  Railways  Act  1896,  and  formed  a  part  of 
the  rolling  stock  for  the  railways  authorised  to  be 
provided  therefor  by  the  said  Orders  and  Act. 
(c)  Such  light  railway  was  similar  in  all  respects 
to  a  tramway,  and  ran  through  the  public  streets 
of  Dewsbury  and  the  adjoining  districts,  (d)  On 
the  10th  May  1904,  the  carriage  was  used  by  the 
appellants  to  carry  passengers  at  separate  fares 
within  the  borough  of  Dewsbury.  (e)  The  car- 
riage  had  not  been  licensed  by  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Dewsbury, 
and  no  application  for  any  such  licence  had  been 
made 

The  respondent  contended  that  such  a  carriage 
was  an  "omnibus"  within  the  meaning  of  the 
Town  Police  Clauses  Act  1889 ;  that  it  must  there- 
fore be  deemed  to  be  included  within  the  term 
"hackney  carriage"  in  sects.  37  and  45  of  the 
Town  Police  Clauses  Act  1847,  and  that  the  appel- 
lants permitted  the  same  to  be  used  as  a  hackney 
carriage  plying  for  hire  within  the  borough,  con- 
trary to  the  provisions  of  the  last-mentioned 
section. 

The  appellants  contended  (a)  that  such  carriage 
was  in  any  event  not  an  "  omnibus  "  within  the 
meaning  of  the  Town  Police  Clauses  Act  1889, 
nor  a  "  hackney  carriage  "  within  the  meaning  of 
the  Town  Police  Clauses  Act  1847;  (6)  that  by 
reason  of  the  Light  Railways  Act  1896  and  the 
said  Spen  Valley  Light  Railway  Orders,  the  pro- 
visions of  the  Town  Police  Clauses  Act  did  not 
apply  to  such  carriage,  and  in  any  case  no  such 
licence  as  was  referred  to  in  the  information  was 
required  therefor ;  (c)  that  the  carriage  was  not 
only  licensed  to  be  used  by  the  above-mentioned 
Light  Railway  Orders,  but  was  required  to  be 
so  used,  and  {d)  that  the  carriage  did  not  ply  for 
hire  within  the  meaning  of  those  Acts. 

The  attention  of  the  justices  was  also  called  by 
the  appellants  to  the  following  reported  cases : 
CVy  and  South  London  Railway  Company  v. 
London  County  Council  (65  L.  T.  Rep.  362  ;  (1891) 
2  Q.  B.  513),  and  Surrey  Commercial  Dock  Com- 
pany v.  Bermondsey  Corporation  (21  Cox  Mag.  Cas. 
437 ;  90  L.  T.  Rep.  123  ;  (1904)  1  K.  B.  474). 

The  justices,  by  a  majority  of  three  to  one, 
were  of  opinion  that  the  carriage  was  an 
"omnibus"  within  the  meaning  of  the  Town 
Police  Clauses  Act  1889,  and  therefore  a  "  hackney 
carriage"  within  the  meaning  of  sects.  37  and  45 
of  the  Town  Police  Clauses  Act  1847 ;  that  the 
provisions  of  these  Acts  applied  to  such  carriage 


and  were  not  overriden  by  the  Spen  Valley  Light 
Railway  Orders  1901,  and  that  the  appellants  had 
been  guilty  of  an  offence  under  sect.  45  of  the 
Town  Police  Clauses  Act  1847  in  permitting  such 
carriage  to  be  used  as  a  hackney  carriage  plying 
for  hire  within  the  borough  of  Dewsbury  without 
having  obtained  a  licence  for  the  same. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  above  statement  of  facts,  the 
justices  came  to  a  correct  determination  in  point 
of  law,  and,  if  not,  what  should  be  done  in  the 
premises. 

The  Town  Police  Clauses  Act  1847  (10  &  11 
Vict.  o.  89)  provides,  with  respect  to  hackney 
carriages: 

Seat.  37.  The  commissioners  may  from  time  to  time 
lioense  to  ply  for  hire  within  the  prescribed  distanoe, 
or  if  no  distance  is  prescribed,  within  five  miles  from 
the  general  post  office  of  the  city,  town,  or  place  to  . 
whioh  the  special  Aot  refers  (which  in  that  case  shall 
be  deemed  the  prescribed  distanoe),  such  number  of 
haokney  coaches  or  carriages  of  any  kind  or  description 
adapted  to  the  carriage  of  persons  as  tbey  think  fit. 

Seot.  38.  Every  wheeled  carriage,  whatever  may  be 
its  form  or  construction,  nsed  in  standing  or  plying  for 
hire  in  any  street  within  the  prescribed  distance,  and 
every  oarriage  standing  npon  any  street  within  the  pre- 
scribed distance,  having  thereon  any  numbered  plate 
required  by  this  or  the  special  Aot  to  be  fixed  upon  a 
hackney  oarriage,  or  having  thereon  any  plate  resembling 
or  intended  to  resemble  any  each  plate  as  aforesaid, 
shall  be  deemed  to  be  a  haokoey  oarriage  within  the 
meaning  of  this  Aot ;  and  in  all  proceedings  at  law  or 
otherwise  the  term  "  haokney  oarriage  "  shall  be  suf- 
ficient to  describe  any  such  oarriage :  Provided  always 
that  no  stage  coach  nsed  for  the  purpose  of  standing  or 
plying  for  passengers  to  be  carried  for  hire  at  separate 
fares,  and  duly  licensed  for  that  purpose,  and  having 
thereon  the  proper  numbered  plates  required  by  law 
to  be  plaoed  on  suoh  stage  ooiches,  shall  be  deemed 
to  be  a  haokney  carriage  within  the  meaning  of  this 
Act. 

Sect.  45.  If  the  proprietor  or  part  proprietor  of  any 
oarriage,  or  any  person  so  concerned  as  aforesaid, 
permits  the  same  to  be  used  as  a  haokney  oarriage  plying 
for  hire  within  the  prescribed  distanoe  without  having 
obtained  a  lioenoe  as  aforesaid  for  suoh  oarriage,  or 
during  the  time  that  such  lioenoe  is  suspended  as  herein- 
after provided,  or  if  any  person  be  found  driving, 
standing,  or  plying  for  hire  with  any  oarriage  within  the 
prescribed  distanoe  for  whioh  suoh  licence  as  aforesaid 
has  not  been  previously  obtained,  or  without  having 
the  number  of  such  oarriage  corresponding  with  the 
number  of  the  licenoe  openly  displayed  on  suoh  carriage, 
every  suoh  person  so  offending  shall  for  every  such 
offence  be  liable  to  a  penalty  not  exceeding  forty 
shillings. 

The  Tramways  Act  1870  (33  &  34  Vict.  c.  78) 
provides : 

Seot.  48.  The  local  authority  shall  have  the  like  power 
of  making  and  enforcing  rales  and  regulations,  and  of 
granting  licenoes  with  respeot  to  all  carriages  using  the 
tramways,  and  to  all  drivers,  conductors,  and  other 
persons  having  charge  of  or  using  the  same,  and 
to  the  standings  for  the  same,  as  they  are  for  the 
time  being  entitled  to  make,  enforce,  and  grant  with 
respect  to  haokney  oarriages,  and  the  drivers  and 
other  persons  having  the  charge  thereof,  and  to  the 
standings  for  the  same  in  the  streets  and  district  of  or 
under  the  control  of  the  local  authority :  Pro- 
vided always  that  in  any  district  in  whioh  any  of  the 
powers  aforesaid  in  connection  therewith  are  vested 
in  any  authority  other  than  the  local  authority  of  suoh 
district,   suoh  authority  shall  have  and  may  exercise 
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tht  powers  by  this  Motion  conferred  upon  the  looal 
authority. 

The  Town  Police  Glauses  Aot  1889  (52  &  53 
Vict  c  14)  provides : 

Sect  3.  The  term  "  omnibus "  where  used  in  this 
Act  shall  inolnde — every  omnibus,  char-d-banc, 
wagonette,  brake,  stage  ooaoh,  and  other  carriage 
plying  or  standing  for  hire  by  or  used  to  oarry 
passengers  at  separate  fares,  to,  from,  or  in  any  part  of 
the  prescribed  distanoe;  bnt  shall  not  include — any 
tramear  or  tram  carriage  duly  lioensed  under  the 
proruiona  of  the  Tramways  Aot  1870,  or  of  any 
provisional  order  made  thereunder  and  oonfirmed  by 
Parliament,  or  under  the  provisions  of  any  Local  Aot  of 
Parliament.     .     .     . 

8ect  4  (1).  The  several  terms  "  hackney  carriages," 
44  hackney  ooaoh,"  "  carriages,"  and  u  oarriage," 
whenever  used  in  sections  thirty-seven,  forty  to  fifty- 
two  (both  inclusive),  fifty-four,  fifty-eight,  and  sixty  to 
sixty-seven  (both  inolusive)  of  the  principal  Act — that 
is,  of  the  Town  Polioe  Clauses  Aot  1847— shall  notwith- 
standing anything  contained  in  section  thirty-eight  of 
that  Aot,  be  deemed  to  include  every  omnibus.  (2)  The 
word  "  driver  "  or  "  drivers  "  when  used  in  any  of  the 
said  sections  of  the  principal  Aot  shall  be  deemed  to 
include  every  oonduotor  of  any  omnibus. 

Sect  6.  The  commissioners  may  from  time  to  time 
make  by-laws  for  all  or  any  of  the  following  purposes, 
that  is  to  say :  For  regulating  the  conduct  of  the 
proprietors,  drivers,  and  conductors  of  omnibuses  plying 
within  the  prescribed  distanoe  in  their  several  employ- 
ments, and  determining  whether  such  drivers  and 
conductors  shall  wear  any  and  what  badges.  [Then 
followed  various  other  matters  relating  to  omnibuses  in 
respect  of  which  by-laws  might  be  made  by  the 
commissioners]. 

The  Light  Railways  Act  1896  (59  &  60  Vict.  e. 
48)  established  the  "Light  Railway  Com- 
missioners "  for  facilitating  the  construction  and 
working  of  light  railways  in  Great  Britain,  and 
for  carrying  the  Act  into  effect,  and  power  was 
giren  to  the  commissioners  to  make  orders 
authorising  the  construction  of  light  railways 
under  the  Aot ;  such  orders  were  to  be  provisional 
only  and  were  to  have  no  effect  nntil  confirmed 
by  the  Board  of  Trade  (sect.  7),  but  when  so 
oonfirmed  they  were  to  have  the  same  effect  as  an 
Act  of  Parliament  (sect.  10). 

Under  these  provisions  the  Spen  Valley  Light 
Railway  Orders  1901— both  dated  the  22nd 
April  1901 — were  made,  and  the  first  of  these 
orders  authorised  the  construction  of  these  light 
railways  in  the  boroagh  of  Dewsbury.  By  sect. 
58  of  the  order  the  Board  of  Trade  are  required 
to  make  general  and  special  regulations  (called 
Board  of  Trade  Generator  Special  Regulations) 
with  regard  to  the  matters  therein  specified ;  and 
sect  60,  relating  to  the  power  of  the  local 
authority  to  make  by-laws,  was  as  follows  : 

Sect.  60.  Subject  to  the  provisions  of  this  order  the 
loosl  authority  of  any  district  in  which  any  portion  of 
the  railway  is  laid  down  may  make  by-laws  as  to  the 
following  matters : — The  rate  of  speed  to  be  observed  in 
travelling  upon  such  portion  of  the  railway;  the 
distances  at  which  carriages  using  such  portion  of 
the  railway  shall  be  allowed  to  follow  one  after  the 
other ;  the  stopping  of  carriages  using  such  portion  of 
the  railway;  the  traffic  on  the  road  in  whioh  suoh 
portion  of  the  railway  is  laid ;  for  regulating  the  placing 
sad  fixing  on  the  carriages  of  advertisement  boards  and 
placards  and  notices  and  the  removal  thereof  if  the 
sane  are  unsafe,  unsightly,  or  inconvenient;  for  pre- 
venting overcrowding  of  the  carriages ;  for  regulating 


the  hours  for  the  conduct  of  traffic  other  than  passenger 
traffic. 

1  Danckwerts,  K.C.  (A.  Llewelyn  Davies  with  him) 
for  the  appellants. — The  question  is  whether  the 
carriages  of  these  light  railways  or  electric  tram- 
ways are  required  to  be  licensed  by  the  local 
authority  as  hackney  carriages.  These  electric 
tramways  may  run — and,  in  fact,  in  the  present 
case  they  do  run — through  the  districts  of 
several  local  authorities,  and  if  the  decision  of 
the  justices  is  right,  then  several  absurdities 
would  follow  as  a  necessary  consequence.  In  the 
first  place,  every  single  oarriage  of  the  light  rail- 
way or  electric  tramway,  and  every  driver  and 
conductor  would  require  to  be  licensed  by  every 
one  of  the  local  authorities  through  whose  dis- 
trict the  railway  happened  to  pass.  In  the 
second  place,  each  one  of  these  local '  authorities 
would  have  to  say  how  many  of  the  carnages  or 
electric  tramcars  there  ought  to  be  on  the  railway  ; 
and  in  the  next  place,  every  railway  company  in 
the  kingdom  would  have  to  take  out  a  licence  for 
every  one  of  its  carriages  and  for  every  one  of  its 
drivers  or  conductors,  from  every  single  local 
authority  through  whose  district  the  railway 
happened  to  pass.  It  could  never  have  been  the 
intention  of  the  Legislature  that  such  absurd 
consequences  should  follow  from  their  light  rail- 
way legislation.  It  is  said  for  the  corporation 
that,  owing  to  the  extension  of  the  definition  of 
hackney  carriage  to  "  omnibus,"  by  sect.  4  of  the 
Town  Police  Clauses  Act  1889,  this  carriage  was 
an  omnibus,  and  was  therefore  also  a  hackney 
carriage.  These  tramcars  were  run,  not  under 
the  Tramways  Act  or  the  Town  Police  Clauses 
Act,  but  under  the  Spen  Valley  Light  Railway 
Order  1901,  which  in  law  had  the  same  force  as 
an  Act  of  Parliament  (sect.  10  of  the  Light  Rail- 
ways Act  1896).  The  order  uses  the  term  "  rail- 
ways "  for  these  works.  In  sect.  2  (the  interpre- 
tation clause)  the  expressions  "  the  railway  "  and 
"  the  railways  "  mean  the  railways  and  works  by 
this  order  authorised.  By  sect.  3  the  Lands 
Clauses  Acts  and  certain  portions  of  the  Railways 
Clauses  Consolidation  Act  1845  and  of  the  Regu- 
lation of  Railways  Act  1889  are  incorporated  in  the 
same  way  as  in  the  case  of  railways.  By  sect.  4, 
under  the  heading  "  Railways,  etc.,  authorised," 
the  company  are  authorised  to  make  and  main- 
tain "  the  railways  hereinafter  described,"  thus 
showing  that  the  tramways  constructed  under  the 
order  are  "  railways,"  and  not  tramways  in  the 
ordinary  sense.  So,  sect.  11  restricts  the  user 
by  the  company  of  any  road  along  which 
"  they  lay  the  railways,"  and  in  sect.  45  provi- 
sion is  made  as  to  the  carriages  the  company 
may  use  "on  the  railway."  Sect.  49  provides 
for  waiting-rooms  for  passengers  on  the  route 
of  the  railways;  sect.  57  'provides  that  the 
"  carriages  used  on  the  railways  "  may  be  moved 
by  animal  or  mechanical  power,  and  by  sect.  58 
the  Board  of  Trade  may  make  regulations  as  to 
the  use  of  mechanical  power  on  the  railways. 
[He  also  referred  to  sects.  60  and  68  of  the  order, 
the  latter  containing  provisions  as  to  the  work- 
men's trains.]  All  these  provisions  are  suitable  for 
railways,but are  wholly  unsuitable  for  tramways  or 
hackney  carriages.  Coming  to  the  Light  Railways 
Aot  1896,  sect.  1  establishes  the  Light  Railway 
Commission  and  sect.  11  deals  with  the  provisions 
which  may  be  made  by  the  order.  Sect.  12  enacts 
that  the  Clauses  Acts  are  not  to  apply  to  a  light 
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railway  under  the  Act,  except  in  so  far  as  they 
may  be  applied  by  the  order  authorising  it.  That 
is  important  as  showing  that  but  for  that  exclusion 
those  Acts  would  per  se  have  applied  to  light  rail- 
ways ;  and  sub-sect.  2  provides  that  the  general 
enactments  relating  to  rail  ways  shall  apply  to  a  light 
railway  in  like  manner  as  they  apply  to  any  other 
railway.  Sect.  48  of  the  Tramways  Act  1870  gives 
the  local  authority  power  to  grant  licences  with 
respect  to  all  carnages  using  the  tramways  and 
to  all  drivers  and  conductors  having  charge  of 
suoh  carriages.  There  is  no  provision  similar  to 
this  in  the  Light  Railways  Act,  and  in  fact  the 
whole  of  the  legislation  points  to  the  fact  that 
what  were  intended  to  be  constructed  under  the 
Act  were  railways  in  the  ordinary  sense  and  not 
tramways.  .  [He  was  stopped.] 

Macmorran,  K.C.  (C.  F.  Pritchard  with  him) 
for  the  respondent. — The  justices  came  to  a  right 
conclusion  upon  the  point.  Under  sect.  37  of  the 
Town  Police  Glauses  Act  1847  power  was  given 
to  urban  district  authorities  to  license  hackney 
carriages.  Then  sect.  38  contains  the  definition 
of  "  hackney  carriage "  within  the  meaning  of 
the  Act.  Sect.  48  of  the  Tramways  Aot  1870 
gives  to  local  authorities  the  like  power  of 
granting  licences  with  respect  to  carriages 
using  the  tramways  as  they  are  entitled  to  grant 
with  respect  to  hackney  carriages.  Therefore,  in 
1870,  the  powers  of  the  local  authority  as  to 
the  licensing  of  "hackney  carriages  were 
extended  to  tramcars,  and  it  became  necessary 
for  a  tramways  company  to  obtain  licences  from 
the  local  authority  for  their  tramway  carriages. 
Then  the  Town  Police  Clauses  Act  1889  in  sect.  4 
extends  the  definition  of  "  hackney  carriage  "  in 
sect.  37  of  the  Act  of  1847,  to  "  omnibus/'  and  an 
"omnibus,"  as  defined  in  sect.  3,  is  thereby 
included  in  "  hackney  carriage."  That  definition 
of  "  omnibus  "  in  sect  3  of  the  Aot  of  1889  would 
have  applied  to  and  have  included  tramcars,  but 
as  that  matter  was  already  provided  for  by  sect.  48 
of  the  Tram  way  8  Aot  of  1870,  it  was  unnecessary 
to  include  it ;  and  consequently  we  find,  in  the 
definition  of  "  omnibus  "  in  sect.  3,  after  describ- 
ing what  the  term  "  omnibus  "  does  include,  the 
statement :  "  but  shall  not  include — any  tram  oar 
or  tram  carriage  duly  licensed  under  the  provi- 
sions of  the  Tramways  Act  1870.  .  .  ." 
"Omnibus"  is  defined  as  including  "every 
omnibus  .  .  .  and  other  carriage  plying  or 
standing  for  hire  by  or  used  to  carry  passengers 
at  separate  fares."  The  words  in  this  definition, 
"  and  other  carriage  plying  or  standing  for  hire," 
would  bring  within  the  definition  of  "  omnibus," 
and  therefore  within  the  definition  of  "  hackney 
carriage,"  in  the  Act  of  1847,  every  carriage 
which  plies  for  hire  and  which  carries  passengers 
at  separate  fares.  They  would  therefore  have 
brought  in  tramcars,  if  tramcars  had  not  been 
specially  excluded  from  the  definition,  and  the 
sole  reason  why  tramcars  were  excluded  was  that 
they  had  already,  by  sect.  48  of  the  Tramways 
Act  1870,  been  brought  in  and  made  subject  to 
the  provisions  relating  to  the  licensing  of  hackney 
carriages  in  sect.  37  of  the  Act  of  1847.  These 
light  railways  also  came  within  the  words  in  the 
definition  of  "omnibus"  "and  other  carriage 
standing  or  plying  for  hire,"  and  there  is  nothing 
in  that  section  which  excludes  them,  as  in  the 
case  of  tramcars.  The  definition  of  "hackney 
carriage  "  in  sect.  37  of  the  Act  of  1847  is  every 


wheeled  carriage  standing  or  plying  for  hire. 
These  oars  stand  and  ply  for  hire  in  the 
streets,  and  they  carry  passengers  at  separate 
fares,  and  therefore  are  "  hackney  carriages."  It 
is  said  that  this  is  a  railway  company,  and  that 
if  a  licence  is  necessary  in  this  case  then  every 
railway  company  passing  through  a  district 
would  require  to  be  licensed  by  the  local  authority; 
but  the  answer  to  that  is  that  these  light  railways 
are  not  railways  at  all.  There  is  nothing  incon- 
sistent with  the  order  in  requiring  that  the  appel- 
lants shall  have  a  licence  from  the  local  authority 
similar  to  that  required  in  the  case  of  tramcars, 
and  our  contention  is  that  they  must  have  a 
licence,  and  that  there  is  nothing  to  take  the  case 
out  of  the  provisions  of  the  Aot  of  1889  as  there 
is  with  regard  to  the  tramcars.  [Kennedy,  J. 
referred  to  sect.  60  of  the  order,  which  gave  the 
local  authority  power  to  make  by-laws  with 
regard  to  the  matters  there  specified.] 

DanckwerU,  K.C.  was  not  called  upon  to  reply. 

Lord  Alverstone,  C.J.— The  point  raised  in 
this  case  does  the  greatest  credit  to  the  ingenuity 
of  the  persons  who  nave  raised  it,  because  it  seems 
to  me  that  anyone  who  has  had  any  experience  of 
parallel  lines  of  legislation  could  not  possibly 
have  come  to  the  conclusion  that  that  which  is 
for  all  effective  purposes  a  railway  was  to  be 
subject  to  the  provisions  of  the  Town  Police 
Glauses  Aot  in  the  matter  of  the  licensing  of  its 
carriages.  The  licensing  sections  are  those  of 
the  Town  Police  Glauses  Act  of  1847,  and  it  is 
sufficient  for  this  purpose  to  say  that  by  sect.  37 
of  that  Act  the  commissioners  may  from  time  to 
time  license  to  ply  for  hire  suoh  number  of 
hackney  carriages  as  they  shall  think  fit.  The 
control  thereby  given  to  the  town  commissioners 
is,  as  counsel  for  the  respondent  has  most  fairly 
said,  not  only  in  the  matter  of  vehicles,  but  in 
the  matter  of  drivers,  and  in  the  matter  of  the 
general  conduct  and  the  way  in  whioh  the  car- 
riages are  to  be  conducted.  Then  came  the  Town 
Police  Glauses  Aot  of  1889,  which  actually  enabled 
the  commissioners  to  say  what  badges  were  to  be 
worn  by  drivers  and  conductors,  what  numbers  were 
to  be  put  on  omnibuses,  the  number  of  persons  to  be 
carried  by  suoh  omnibuses,  aud  the  fitness  of  the 
horses,  and  so  on,  and  the  carrying  and  lighting 
of  proper  lamps  upon  the  vehicles.  Now,  I  sup- 
pose it  was  thought  by  some  ingenious  person 
that  it  might  be  well  that  tramways  should  not 
come  in,  so  to  speak,  by  implication  into  that 
Act,  and  hence  tramcars  are  expressly  excluded 
in  sect.  3  from  the  term  "  omnibus,"  it  being  tbe 
fact  that  they  were  already  dealt  with  for  certain 
purposes  with  regard  to  the  local  authority  under 
sect.  48  of  the  Tramways  Aot  of  1870,  an  Act 
which  is  now  more  than  thirty  years  old.  It  has 
been  most  ingeniously  suggested  that  because 
there  has  been  special  legislation  for  tramways  in 
the  Aot  of  1870  in  regard  to  these  matters,  tram- 
way carriages  were  therefore  excluded  from  the 
operation  of  the  Town  Police  Glauses  Act  of 
1889,  and  that  that  means  that  everything  else 
of  this  oharaoter  that  is  not  excluded  by  virtue  of 
the  Tram  way  8  Act  comes  within  the  definition  in 
the  Aot  of  1889  of  "  omnibus,"  and  therefore  of 
"hackney  carriage."  I  think  that  is  a  most 
ingenious  suggestion.  Now,  what  is  the  right 
and  proper  view  to  be  applied  to  such  a  case  as 
this  r    For  a  great  many  years  there  was  legisla- 
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tion  with  regard  to  hackney  carriages,  oulmina- 
tingixi  the  combined  sections  of  these  two  Acts 
of  Parliament  of  1847  and  1889,  and  I  daresay 
there  may  be  some  other  Acts  which  give  the 
local  authority  powers  in  these  matters.    Then 
there  was  a  subject  matter  called  into  existence 
rather  near  hackney  carriages  and,  at  any  rate, 
rather  near  omnibuses — namely,  these  tramcars, 
and  it  was  thought  desirable  that  they  should  be 
under  the   jurisdiction   of  the  local   authority 
for  this  purpose,  and  accordingly  there  is  an 
express  enactment  in  sect.  48  of  the  Tramways 
Act  of  1870  with  regard  to  the  powers  of  the 
local  authority,  giving  the  local  authority  the  like 
power  of  making  rules  and  regulations  and  of 
granting  licences  with  respect  to  all  carriages 
using  the  tramways,  as  they  were  entitled  to  make 
and  grant  with  respect  to  hackn«y  carriages.    A 
few  years  later  a  number  of  Acts  of  Parliament 
were  passed,  and  there  was  an  amount  of  legislation 
with  regard  to  light  railways  and  the  cany ing  out 
of  the  work  of  the  light  railway  legislation  and  of 
the  orders  made  thereunder,  and,  as  far  as  1  kuow, 
everything  was  done  to  make  the  light  railways 
rail  wave  in  the  sense  of  being  subject  to  the  same 
provisions  as  railways  were  made  subject  to  by 
previous  statutes  for  a  great  many  years  from 
the  time  of  the  Railways  Clauses  Consolidation 
Act  of  1845.  and  not  a  suggestion  was  made  that 
railways  were  to  be  subject  in  this  respect  to  the 
local  authority.    Then  we  come   to  the  actual 
legislation  by  the  Light  Railways  Act  of  1896, 
and  the    orders  of    the    Light   Railway  Com- 
missioners   made   thereunder.    There  is  not   a 
trace  in  the  Light  Railways  Act  of  1896  of  any 
intention  on  the  part  of  the  Legislature  to  sub- 
ject the  light  railways  or  their  vehicles  to  the 
local  authorities  in  this  respect ;  but,  on  the  con- 
trary, as  Mr.  Danckwerts  has  properly  pointed 
out,  there  are  a  number  of  sections,  at  any  rate, 
indicating  that  what  is  going  to  be  constructed 
under  the  powers  of  that  Act,  is  to  be  subject  to 
what  I  may  call  railway  legislation.    Then  there 
came  the  Order  in  Council  of    1901,    providing 
that  the  Board  of  Trade  should  have  jurisdiction 
to  make  regulations  with  regard  to  these   very 
matters,  many  of  them  being  the  same   sort  of 
things   as  to   which    the   local   authority   have 
jurisdiction  in  the  matter   of  hackney  carriages, 
and  the  order  in  sect.  60  expressly  reserves  with 
regard  to  carriages  such  powers  to  make  by-laws 
as  it   was   thought  right  to  give   to   the  local 
authorities  with  regard  to  the  speed  and  the  dis- 
tances at  which    carriages   should    follow    one 
another ;  and  with  regard  to  the  stopping  on  the 
route,  the   traffic  on   the   road,   advertisements 
which  would  be  unsightly  upon  the  carriages,  the 
prevention  of  the  overcrowding  of  the  carriages, 
and  the  hours  for  conducting  the  traffic  other 
than  passenger  traffic.    These  are  matters  which 
are  in  pari  materia  to  a  very  large  extent    with 
those  enumerated  in  that   very  same  section — 
namely,  sect  6  of  the  Town  Police  Clauses  Act  of 
1889.    In  my  opinion  it   is  quite  impossible  to 
come  to  the  conclusion  that,  if    the  Legislature 
had  really  meant  to  give  to  the  local  authority 
with  regard  to  these  light  rail  ways  the  other  powers 
which  are  contained  in  sect.  6  of  the  Act  of  1889 
with  regard  to  omnibuses,  they  would  have  out 
down  in  sect.  60  of  the  order,  as  my  brother 
Kennedy  has  pointed  out,  the  rights  of  the  local 
authority  to  the  particular  matters  there  enume- 


rated.   That  being  so,  some  ingenious  person  has 

Serenaded  the  majority  of  the  magistrates  who 
ecided  this  case  that  this  circular  route  by  which 
Mr.  Macmorran  has  endeavoured  to  bring  the 
carriages  of  this  light  railway  into  sect.  3  of  the 
Town  Police  Clauses  Act  of  1889,  and  to  make 
them  subject  to  that  Act,  was  a  route  on  which 
they  could  safely  travel ;  and,  therefore,  it  is  that 
there  is  this  decision  of  the  magistrates  which  is 
now  under  our  consideration,  that  every  carriage 
on  a  light  railway,  though  it  is  to  run  under 
circumstances  to  a  large  extent  entirely  different 
to  the  circumstances  under  which  tramcars  were 
contemplated  when  the  Tramways  Act  was  passed, 
must  be  licensed,  and  if  the  argument  of  counsel 
for  the  respondent  is  to  prevail,  I  suppose  the 
driver  and  conductor  must  be  licensed  also.  The 
absurdity  of  that  result  would  be  too  great.  We 
have  given  very  full  consideration  to  the  matter, 
and  our  attention  has  been  directed  by  Mr. 
Danckwerts  to  many  of  the  sections  of  the  Order, 
and  1  daresay  there  are  more  to  which  our  atten- 
tion might  have  been  called  if  we  had  not  stopped 
him  in  his  argument,  but  all  point  in  the  direc- 
tion that  a  light  railway  carriage  is  a  railway 
carriage,  that  it  is  not  a  hackney  carriage  and 
that  it  is  not  a  tramway  carriage.  I  have  no 
oubt  whatever  about  the  matter,  and,  therefore, 
his  appeal  must  succeed. 

Kennedy,  J. — I  agree. 

Ridley,  J. — 1  agree. 

Appeal  allowed.     Conviction  set  aside. 

Solicitor  for  the  appellants,  Sydney  Morse. 

Solicitors  for  the  respondent,  Sharpe,  Parker, 
Pritchards,  Barham,  and  Lawford,  for  Hiram 
Ellis,  Town  Clerk,  Dewsbury. 


Wednesday,  Dec.  21,  1904 

(Before  Bray,  J.) 
Be  an  Arbitration  between  Bosworth  and 

ANOTHER  AND  THE  CORPORATION  OF  GRAVES- 

snd.  (a) 

Burials  —  "  Burial  ground  "  —  "  Disused  burial 
ground" — Additional  land  added  to  cemetery — 
Part  used  for  burial,  remaining  part  capable  of 
being  separated  by  fence — Sale  of  cemetery- 
Basis  of  value — Metropolitan  Open  Spaces  Act 
1881  (44  &  45  Vict.  c.  34),  s.  1— Disused  Burial 
Grounds  Act  1884  (47  &  48  Vict.  c.  72),  ss.  2,  3— 
Open  Spaces  Act  1887  (50  &  51  Vict.  c.  32), 
ss.  2,  4,  and  schedule. 

By  an  Order  in  Council,  made  in  1854  under  the 
Burial  Act  1853,  it  was  ordered  that  no  new 
burial  ground  should  be  opened  without  the 
approval  of  the  Secretary  of  State  in  the  places 
therein  mentioned,  and  that  burials  therein 
should  be  discontinued.  Prior  to  the  date  of 
this  order  a  cemetery  had  been  established  in 
one  of  the  places  so  specified  in  the  order  by  a 
cemetery  company  under  a  special  Act  of  Par- 
liament. In  1859  the  then  owner  of  the  cemetery 
acquired  an  additional  piece  of  land  adjoining 
the  cemetery,  and  in  1884  the  whole  of  this 
"  additional  piece "  was  set  apart  and  conse- 
crated as  a  burial  ground,  inclosed  by  a  wall, 
and  part  of  it  had  been  used  as  a  burial  ground. 

(a)  Reported  by  W.  W.  Out,  Esq.,  Berri*tor-*t-L»w. 
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There  was  no  consent  by  a  Secretary  of  State  to 
the  user  of  this  "  additional  piece  "  for  burials, 
other  than  a  letter  stating  that  the  sanction  of 
the  Secretary  of  State  to  the  proposed  addition 
to  the  cemetery  was  not  required ;  but  a  portion 
of  the  additional  piece  had  been  used  for  inter- 
ments,  and  the  remaining  part  could  be  con- 
veniently separated  so  as  to  make  it  available 
for  building. 
In  an  arbitration  to  fix  the  price  under  an  agree- 
ment for  the  sale  of  the  cem  etery  and  the  addu 
tional  piece  by  the  owner  to  a  corporation  : 

Held,  that  the  additional  piece  having  been  "  set 
apart  for  the  purposes  of  interment "  was  a 
"  burial  ground  "  within  sect.  1 .  of  the  Metro- 
politan Open  Spaces  Act  1881,  as  amended  by 
the  Open  Spaces  Act  1887,  but  that  it  could  not 
be  legally  used  for  interments  therein;  and, 
further,  that  it  was  a  "  disused  burial  ground  " 
within  sect.  4  of  the  Open  Spaces  Act  1887  and 
sect.  3  of  the  Disused  burial  Grounds  Act  1884, 
and  could  not  by  reason  of  the  latter  section  be 
used  for  building  purposes,  and  that,  therefore, 
the  additional  piece  ought  not  to  be  valued  as 
ground  in  which  interments  could  legally  be 
made,  or  as  building  land,  but  must  be  valued 
on  the  basis  that  it  could  not  be  put  to  either  of 
such  uses. 

Award  of  an  arbitrator  stated  in  the  form  of  a 
special  oase  for  the  opinion  of  the  court  under 
sect.  7  of  the  Arbitration  Act  1889. 

By  an  agreement  in  writing  dated  the  2nd  Oct. 
1901,  between  Emily  Bosworth  and  Helen  Bos- 
worth  (thereinafter  called  "  the  vendors  ")  of  the 
one  part,  and  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Greenwich  (thereinafter  called 
"  the  purchasers ")  of  the  other  part,  it  was 
agreed  that  subject  to  certain  provisions,  which 
were  not  now  material  to  this  case,  the  vendors 
should  sell  and  the  purchasers  should  purchase 
the  following  property  (tnat  is  to  say) :  "  Firstly, 
the  Grave  send  and  Milton  Cemetery  in  the  parish 
of  Gravesend,  in  the  county  of  Kent,  containing 
8i  acres  or  thereabouts,  with  the  chapels,  lodges, 
and  other  offices  and  build  in  gB  thereon.  Secondly, 
the  messuHge  known  as  Victoria  House,  situate 
at  the  north-west  corner  of  the  said  cemetery, 
with  the  nursery  or  garden  thereto  belonging, 
as  the  same  is  now  in  the  occupation  of  Thomas 
William  Christmas  Box,  his  undertenants  or 
assigns,  under  a  lease  for  the  term  of  fourteen 
years  from  the  29th  day  of  September  1891  at 
the  yearly  rent  of  252.  Thirdly,  a  piece  of  land 
situate  on  the  east  side  of  the  said  cemetery  and 
containing  two  and  three-quarter  acres  or  there- 
abouts, as  the  same  is  now  believed  to  be  in 
the  occupation  of  John  HankB  Cooper  as  a 
yearly  tenant  at  the  yearly  rent  ot  13J.  15s. ;  and 
fourthly,  all  office  furniture,  tools,  implements, 
barrows,  and  other  chattels  and  effects  belonging 
to  the  vendors  in,  upon,  or  about  the  said  ceme- 
tery and  the  buildings  thereon." 

By  clause  4  of  the  agreement  it  was  agreed 
that  the  price  to  be  paid  by  the  purchasers  to  the 
vendors  should,  as  soon  as  the  consent  of  the 
Local  Government  Board  should  have  been  ob- 
tained for  the  loan  to  be  raised  by  the  purchasers 
for  the  purchase  of  the  property,  be  referred  to 
two  surveyors  (Mr.  Green  and  Mr.  Cobb)  as 
referees,  or  in  case  of  their  disagreement  to  an 
umpire  to  be  appointed  by  them,  the  price  to  be 


fixed  on  the  basis  of  the  fair  value  of  the  property 
as  between  willing  seller  and  willing  buyer,  and 
it  was  further  provided  that  the  agreement  should 
be  deemed  to  be  a  submission  to  arbitration  under 
the  Arbitration  Act  1889. 

By  an  agreement  in  writing  made  on  the  1st  May 
1902  between  the  same  parties  supplemental 
to  and  modifying  the  aforesaid  principal  agree- 
ment, it  was  agreed  that  the  arbitration  should 
take  place  forthwith  without  waiting  for  the 
before- mentioned  consent. 

The  referees  being  unable  to  agree  duly  ap- 
pointed an  umpire,  who,  having  heard  all  the 
allegations  and  evidence  of  the  parties,  found  the 
following  facts  (inter  alia)  to  have  been  proved 
before  him. 

Part  of  the  Gravesend  and  Milton  Cemetery 
was  the  original  cemetery  belonging  to  the 
Gravesend  and  Milton  Cemetery  Company,  which 
was  incorporated  by  a  special  Act  of  Parliament 
(I  Vict,  c.  xrxv.). 

On  the  11th  Aug.  1854  an  Order  in  Council 
was  passed  under  the  provisions  of  the  Burial 
Act  1853  whereby  it  was  ordered  "  that  no  new 
burial  ground  shall  be  opened  in  the  undermen- 
tioned places  without  the  previous  approval  of 
one  of  Her  Majesty's  principal  Secretaries  of 
State;  and  that  burials  in  the  said  places  be 
discontinued,  with  the  following  modifications, 
from  and  after  the  21st  day  of  August  instant 
(except  as  is  herein  otherwise  directed)  — 
namely  " : 

Gravesend. — To  be  discontinued  from  and  after  the 
1st  Jan.  1855  in  the  churchyard  of  Gravesend,  in  the 
parish  burial  ground,  in  the  burial  ground  of  Prinoe's- 
street  Chapel,  Gravesend,  and  of  Ebeneser  Chapel, 
Milton,  and  in  Milton  churchyard;  and  forthwith  in 
Prince's- street  Chapel,  Gravesend. 

In  1859  one  John  Robert  Hull,  one  of  the 
predecessors  in  title  of  the  vendors,  who  was  the 
owner  of  the  cemetery,  acquired  an  additional 
piece  of  land  adjoining  thereto,  hereinafter  called 
"  the  additional  piece." 

Ou  the  22nd  Nov.  1884  a  letter  was  sent  to  Her 
Majesty's  Principal  Secretary  of  State  for  Home 
Affairs,  which  was  as  follows: 

Diooeian  Registry,  Rochester,  22nd  Nov.  1884. — Sir, — 
Gravesend  Cemetery. — The  Bishop  of  Rochester  has 
been  requested  to  consecrate  an  addition  to  the  Pro- 
prietary Cemetery  at  Gravesend,  in  the  county  of  Kent, 
and,  referring  to  the  Order  of  Her  Majesty  in  Council 
of  the  11th  Aug.  1854  (published  in  the  London  Gazette 
of  the  15th  Aug.  1854),  1  take  the  liberty  of  asking 
whether,  considering  the  form  of  the  order,  your  approval 
is  neoessary  to  euoh  addition  being  need  for  burials. — I 
bave  the  honour  to  be,  Sir,  your  moat  obedient  servant, 
George  H.  Knight,  Registrar  of  the  Diocese  of 
Rochester.— The  Right  Hon.  Sir  W.  V.  Haroourt,  M.P., 
Ac,  Home  Office,  Whitehall. 

A  copy  of  the  reply  thereto,  which  was  dated 
the  11th  Dec.  1884,  was  as  follows : 

Whitehall,  11th  Deo.  1884.— Sir,— I  am  directed  by 
the  Secretary  of  State  to  acquaint  yon,  with  reference  to 
the  letter  from  this  department  of  the  26th  nit,  stating 
that  the  approval  of  the  Seoretary  of  State  would  be 
necessary  for  the  opening  of  any  burial  ground  in  the 
parish  of  GraveseDd,  that  tie  Extra  Metropolitan 
Burials  Aot  (16  &  17  Yict.  o.  134)  does  not  by  reason 
of  the  saving  in  seot.  5  of  that  Aot  apply  to  the  Gravesend 
cemetery,  whioh  was  established  nnder  the  Gravesend 
Cemetery  Aot  1838,  and  that  the  sanction  of  the 
Seoretary  of  State  to  the  proposed  addition  to  that 
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cemetery  is  not  required,  and  I  am  to  request  that  this 
letter  may  be  substituted  for  the  letter  previously 
addreesed  to  you,  which  perhaps  you  will  be  so  good  as 
to  return  to  this  office.  —  I  am,  Sir,  your  obedient 
•errant,  Godfrey  Lushington. — G.  H.  Knight,  Esq., 
Diocesan  Registry,  Rochester. 

The  "  additional  piece "  of  land  was  not  used 
as  a  cemetery  before  the  11th  Dec.  1884,  but 
subsequently  the  whole  of  it  was  set  apart  and 
consecrated  as  a  burial  ground,  inclosed  by  a 
wall,  and  part  of  it  has  oeen  used  as  a  burial 
ground. 

There  was  no  consent  to  the  user  of  the 
"additional  piece'*  by  any  of  the  Principal 
Secretaries  of  State  unless  the  court  should  be  of 
opinion  that  the  aforesaid  letter  of  the  11th  Dec. 
1884  constituted  such  consent. 

The  arbitrator  found  that  of  the  "additional 
piece  "a  portion  had  either  actually  been  used 
for  interments,  or  was  so  situated  that  it  could 
not  be  conveniently  separated  from  the  part  so 
used. 

He  found  that  the  remaining  part  could  be  con- 
veniently separated  from  the  part  so  used  by  a 
fence,  so  as  to  be  available  for  building. 

At  the  hearing  he  was  requested  by  the  parties 
to  make  his  award  in  the  form  of  a  special  case, 
in  order  to  obtain  the  opinion  of  the  court  on 
certain  points  of  law,  and  the  following  were  the 
contentions  of  the  parties. 

It  was  contended  on  behalf  of  the  purchasers  : 
(1)  That  the  "  additional  piece "  of  land  was 
inclosed  within  the  cemetery  walls  in  violation  of 
the  aforesaid  Order  in  Council  and  the  provisions 
of  the  Burial  Act  1853  (1 6  &  17  Vict.  c.  134).  (2) 
That,  having  regard  to  matters  in  the  last 
paragraph  contended,  and  to  the  judgment  of  the 
Court  of  Appeal  in  Ward  v.  Portsmouth  Corpora- 
tion (78  L.  T.  Rep.  771 ;  (1898)  2  Oh.  191),  in  so 
far  as  it  decides  that  an  addition  to  an  existing 
burial  ground  is  within  the  provisioos  of  sect.  6 
of  the  Act,  the  "  additional  piece "  could  not 
be  legally  used  for  interments.  (3)  That  the 
"  additional  piece/*  having  been  inclosed  as  afore- 
said and  having  been  used  as  a  burial  ground, 
could  not  now,  by  reason  of  the  decision  of  the 
Court  of  Appeal  in  Be  Ponsford  and  Newport 
District  School  Board  (70  L.  T.  Rep.  502 ;  (1894) 
1  Cb.  454),  be  used  for  building  land.  (4)  That 
the  "  additional  piece  "  must  not  be  valued  either 
as  ground  in  which  interments  could  legally  be 
made,  or  as  building  land,  but  must  be  valued  on 
the  basis  that  it  could  not  be  put  to  either  of  such 
uses. 

It  was  contended  on  behalf  of  the  vendors :  (I) 
That  by  reason  of  sect.  5  of  the  Burial  Act  1853, 
the  Act  did  not  apply  to  the  Gravesend  and 
Milton  Cemetery,  or  to  additions  thereto.  (2) 
That  the  case  of  Ward  v.  Mayor  of  Portsmouth 
(ubi  sup),  relied  on  by  the  corporation,  did  not 
affect  the  law  as  it  was  in  1884,  and  that  in  the 
year  1884  an  addition  to  an  existing  burial  ground 
was  not  under  the  Act  a  new  burial  ground.  (3) 
That  the  Order  in  Council  of  the  11th  Aug.  1854 
did  not  purport  to  prohibit  the  opening  of  new 
burial  grounds  in  Gravesend,  except  within  the 
particular  limits  specified  in  the  Order,  and  that 
the  Gravesend  and  Milton  Cemetery  was  not 
within  those  limits.     (4)  That  if  the  Burial  Act 

1853  and  the  Order  in  Council  of  the  11th  Aug. 

1854  did  apply,  the  letter  dated  the  11th  Dec.  1884 
constituted  such  approval  as  was  required  under 


the  Act  and  Order  in  Council.  (5)  That  if  the 
Act  does  apply,  the  case  of  Be  Ponsford  and  New- 
port District  School  Board  (ubi  sup.),  relied  on  by 
the  corporation,  could  have  no  application,  as,  on 
the  corporation's  own  contention,  the  "  additional 
piece  '*  had  never  been  partially  or  wholly  closed 
under  the  provisions  of  any  statute  or  Order  in 
Council.  (6)  That  if  the  "additional  piece" 
could  not  be  legally  used  as  a  cemetery,  that 
portion  of  it  which  had  not  been  already  used  for 
graves  could  be  thrown  into  the  adjoining  fields 
and  utilised  and  valued  as  building  land. 

The  questions  on  which  the  opinion  of  the 
court  was  desired  were  whether  upon  the  facts 
(a)  The  "  additional  piece  "  of  land  can  be  used  as 
a  burial  ground  ;  (6)  if  not,  whether  that  part  of 
the  "  additional  piece  "  which  can  conveniently 
be  severed  from  the  part  actually  used  for  inter- 
ment (hereinbefore  called  the  "  remaining  part  '*) 
can  be  used  for  building  purposes.  \ 

If  in  the  opinion  of  the  court  the  answer  to  the 
first  question  should  be  in  the  affirmative,  then 
the  arbitrator  awarded  and  adjudged  that  the 
total  price  to  be  paid  by  the  purchasers  to  the 
vendors  in  respect  of  all  the  property  referred  to 
in  the  agreement  of  sale  and  purchase,  should  be 
9711Z. 

If  in  the  opinion  of  the  court  the  answer  to  the 
first  question  should  be  in  the  negative,  but  to  the 
second  in  the  affirmative,  then  he  awarded  and 
adjudged  that  the  total  price  to  be  paid  by  the 
purchasers  to  the  vendors  in  respect  of  the 
property,  should  be  9015Z. 

If  in  the  opinion  of  the  court  the  answer  to 
both  questions  should  be  in  the  negative,  then 
he  awarded  and  adjudged  that  the  total  price 
to  be  paid  to  the  vendors  by  the  purchasers  in 
respect  of  the  aforesaid  property,  should  be 
8305Z. 

The  case  had  previously  come  before  Wright,  J. 
as  to  both  questions  (a)  and  (b).  As  to  the  first 
of  these  questions — namely,  whether  the  additional 
piece  of  land  could  be  used  as  a  burial  ground — 
Wright,  J.  gave  a  decision  to  the  effect  that  the 
land  could  not  be  used  as  a  burial  ground,  inas- 
much as  the  approval  of  the  Secretary  of  State 
was  necessary,  and  the  letter  of  the  11th  Dec. 
1884  did  not  constitute  such  approval,  but  no 
order  was  made  thereon.  As  to  the  second 
question — namely,  (b)  whether  the  "remaining 
part "  of  the  additional  piece  could  be  used  for 
building  purposes — he  sent  the  case  back  to  the 
arbitrator  for  a  plan  to  be  settled  by  him. 
Having  regard  to  the  finding  of  the  arbitrator 
that  the  remaining  part  of  the  additional  piece 
could  be  conveniently  separated  from  the  part 
used  for  interments  by  a  fence  so  as  to  be 
available  for  building,  Wright,  J.  referred  the 
case  to  the  arbitrator  to  show  upon  a  plan  what 
he  meant  by  that  finding,  and  a  plan  was  accord- 
ingly prepared  showing  the  part  already  used  for 
interments  and  the  part  considered  by  the  arbi- 
trator to  be  available  for  building. 

The  Burial  Act  1853  (16  &  17  Vict.  c.  134),  in 
Beat.  1,  gave  Her  Majesty  by  and  with  the  advice 
of  her  Privy  Council,  power  to  order  that  no  new 
burial  ground  should  be  opened  in  any  city  or 
town,  or  within  any  other  limits,  without  the 
previous  approval  of  a  Secretary  of  State,  or 
that  after  a  time  mentioned  in  this  order  burials 
in  such  city  or  town,  or  within  such  limits,  or  in 
such  burial  grounds  or  places  of  burial,  should  be 
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discontinued  wholly  or  subject  to  any  exceptions 
or  qualifications  mentioned  in  such  order. 

Sect.  5  provides : 

The  provisions  of  this  Aot  shall  not  extend  to  autho- 
rise the  discontinuance  of  bariale,  or  to  prevent  the 
burial  of  the  body  of  any  person  in  any  cemetery  estab- 
lished tinder  the  authority  of  any  Aot  of  Parliament,  or 
in  any  burial  ground  or  cemetery  to  be  hereafter  pro- 
vided with  the  approval  of  one  of  Her  Majesty's  principal 
Secretaries  of  State  [now,  by  sect.  4  of  the  Burial  Aot 
1900,  the  Local  Government  Board]  as  herein  men- 
tioned. 

Sect.  6.  Where  by  any  such  Order  in  Counoil  as 
aforesaid  it  is  ordered  that  no  new  burial  ground  shall 
be  opened  in  any  city  or  town,  or  within  any  limits 
therein  mentioned,  without  the  previous  approval  of  one 
of  Her  Majesty's  principal  Secretaries  of  State  [now  the 
Local  Government  Board],  no  new  burial  ground  or 
cemetery  (parochial  or  non-parochial)  shall  be  provided 
and  used  in  such  oity  or  town,  or  within  such  limits, 
without  such  previous  approval. 

By  the  Metropolitan  Open  Spaces  Act  1881 
(44  and  45  Yiot.  c.  34),  which  was  an  Act  for 
amending  the  Metropolitan  Open  Spaces  Aot 
1877,  and  for  providing  greater  facilities  for 
making  available  the  open  spaces  in  the  metro- 
polis for  the  use  of  the  inhabitants  thereof  for 
exercise  and  recreation,  it  was  enacted  in  the 
definition  clause — sect.  1 — as  follows : 

The  term  "  burial  ground  "  shall  include  any  ground, 
whether  consecrated  or  not,  which  has  been  at  «ny  time 
set  apart  for  the  purposes  of  interment,  and  in  which 
interments  have  taken  place  since  the  year  1800. 

By  the  Disused  Burial  Grounds  Aot  1884 
(47  &  48  Yict.  c.  72) — an  Act  for  preventing  the 
erection  of  buildings  on  disused  burial  grounds — 
after  reciting  the  Burial  Acts  1852  and  1853 
(15  &  16  Yict.  c.  85  and  16  &  17  Yiot.  c.  134),  and 
that  in  pursuance  of  the  provisions  of  those  Acts 
numerous  Orders  in  Council  had  been  made  for 
the  discontinuance  of  burials  in  certain  burial 
grounds  within  the  metropolis  and  elsewhere — it 
was  enacted : 

Sect.  2.  In  this  Aot  a  "  disused  burial  ground  "  shall 
mean  a  burial  ground  in  respect  of  which  an  Order  in 
Counoil  has  been  made  for  the  discontinuance  of  burials 
therein  in  pursuance  of  the  provisions  of  the  said  recited 
Acts. 

Seot.  3.  After  the  passing  of  this  Aot  it  shall  not  be 
lawful  to  erect  any  buildings  upon  any  disused  burial 
ground,  except  for  the  purpose  of  enlarging  a  ohuroh, 
chapel,  meeting-house,  or  other  places  of  worship. 

By  the  Open  Spaces  Act  1887  (50  &  51  Yict. 
o.  32) — an  Act  for  extending  certain  provisions  of 
the  Metropolitan  Open  Spaces  Aot  1877  and 
1881  .  .  .  and  for  other  purposes — it  is  pro- 
vided: 

Sect.  2.  The  Metropolitan  Open  Spaces  Aot  1881  is 
hereby  repealed  to  the  extent  mentioned  in  this  Aot. 
.  .  .  In  the  schedule,  under  the  heading  (>  Portions 
of  the  Metropolitan  Open  Spaces  Act  1881  repealed,  are 
the  words :  "  In  seot.  1,  the  following  words  oocurring 
in  the  definition  of  a '  burial  ground,'  "  namely,  '*  and  in 
whioh  interments  have  taken  plaoe  sinoe  the  year 
1800." 

Seot.  4.  In  the  Disused  Burial  Grounds  Aot  1884  and 
this  Aot,  the  expression  "burial  grounds"  shall  have 
the  same  meaning  as  in  the  Metropolitan  Open  Spaces 
Aot  1881,  as  amended  by  this  Aot,  and  the  expression 
"  disused  burial  ground  "  shall  mean  any  burial  ground 
whioh  is  no  longer  used  for  interments,  whether  or  not 
such  ground  shall  have  been  partially  or  wholly  olosed 
for  burials  under  the  provisions  of  any  statute  or  Order 


in  Counoil,  and  the  expression  "  building  "  shall  include 
any  temporary  or  moveable  building. 

Therefore  the  defintion  of  "burial  ground" 
in  sect.  1  of  the  Metropolitan  Open  Spaces  Act 
1881,  omitting  the  words  which  have  been  repealed 
by  sect.  2,  ana  the  schedule  of  the  Open  Spaces 
Aot  1887,  is  as  follows  : 

The  term  "  burial  ground  "  shall  include  any  ground, 
whether  consecrated  or  not,  whioh  has  been  at  any  time 
set  apart  for  the  purposes  of  interment. 

Freeman,  K.C.  (8.  Colefax  with  him)  for  the 
Corporation  of  Gravesend. — The  contention  for  the 
corporation  was  that  as  this  additional  piece  had 
been  set  apart  as  a  whole  for  interments,  it  was  a 
"  burial  ground,"  though  it  could  not  be  used  as 
such,  and  could  not  be  afterwards  used  for  build- 
ing. The  definition  of  "  burial  ground  "  is  given 
in  sect.  1  of  the  Metropolitan  Open  Spaces  Act 
1881,  and,  omitting  the  words  in  that  section 
which  were  repealed  by  seot.  2  of  the  Open  Spaces 
Act  1887,  "burial  ground"  now  means  "any 
ground,  whether  consecrated  or  not,  whioh  has 
been  at  any  time  set  apart  for  the  purposes  of 
interment."  The  case  finds  that  the  whole  of  this 
additional  piece  was  set  apart  and  oonseorated  as 
a  burial  ground.  Therefore  it  comes  within  the 
words  "  ground  set  apart  for  the  purposes  of 
interment,"  and  is  a"  burring  ground  "  though  it 
cannot  be  used  as  a  burying  ground.  The  defini- 
tion of  "  disused  burial  ground  "  is  given  in  sect.  4 
of  the  Open  Spaces  Act  1887,  and  this  is  a  disused 
burial  ground  within  that  definition.  This  case 
is  really  concluded  by  the  case  of  Be  Poneford 
and  Newport  District  School  Board  (70  L.  T.  Rep. 
502 ;  (1894)  1  Gh.  454),  and  the  argument  cannot 
be  put  better  than  it  is  put  in  the  judgment  of 
Kay,  L.J.  There  it  was  held  that  under  the 
combined  operation  of  these  Acts,  a  "disused 
burial  ground" — upon  whioh  building  is  pro- 
hibited by  sect.  3  of  the  Act  of  1884— means  any 
ground,  whether  consecrated  or  not,  whioh  has 
been  at  any  time  set  apart  for  the  purposes  of 
interment,  whether  interments  have  taken  place 
in  them  or  not,  and  which  has  been  partially  or 
wholly  closed  under  the  provisions  of  any  statute 
or  Order  in  Council,  or  has  become  otherwise  dis- 
used. In  that  case  the  portion  of  the  burial 
ground  in  Question  had  never  been  used  for 
burials  and  had  never  been  consecrated,  yet  it 
was  held  that  neither  the  f act  of  its  not  having 
been  conseorated.nor  the  fact  that  no  burials  had 
taken  place  in  it  prevented  its  being  a  u  burial 
ground,"  and  in  consequence  of  the  Order  in 
Council — whioh  there  was  in  that  case — requiring 
that  burials  should  be  entirely  discontinued  therein 
it  became  a  "  disused  burial  ground."  The  facte 
would  undoubtedly  bring  this  case  within  that 
decision  if  there  had  been  any  actual  Order  in 
Council,  as  there  was  in  that  case.  In  this  case 
there  was  an  Order  in  Council — the  order  of  the 
11th  Aug.  1854 — prohibiting  the  opening  of  any 
new  cemetery  in  Gravesend.  This  order  of  1854 
was  in  existence  when  this  additional  piece  of 
land  was  acquired  in  1859,  and  the  letter  of  the 
Secretary  of  State  of  the  11th  Dec.  1884  does  not 
in  any  way  affect  the  question  of  there  having 
been  a  prohibitive  Order  in  Council  preventing 
a  new  cemetery  being  opened  except  in  the  speci- 
fied cases.  The  position,  therefore,  was  this: 
Here  were  persons  who  had  acquired  this  addi- 
tional piece  of  land  and  who  had  set  the  whole  of 
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it  apart  as  a  burying  ground  and  in  effect  added 
it  to  the  existing  cemetery,  and  in  Ward  v.  Ports- 
mouth Corporation  (78  L.  T.  Rep.  771;  (1898) 
2  Ch.  191),  it  was  held  that  making  an  addition 
to  an  existing  burial  ground  is  the  same  thing  as 
opening  a  new  burial  ground.  Directly  they  had 
bought  this  additional  piece  and  consecrated  it 
and  set  it  apart  for  purposes  of  interment  they 
bad  opened  a  new  burial  ground,  notwithstanding 
that  an  order  was  then  existing  which  immediately 
applied  to  it,  saying  that  no  new  burial  ground 
should  be  opened.  The  owners  had  done  all  they 
could  to  set  it  apart  in  exactly  the  same  way  as 
was  referred  to  in  Ponsford's  case  (ubi  sup.).  They 
had  done  more  than  was  done  in  that  case,  as  they 
had  it  consecrated  and  had  actually  buried  in 
part  of  it  and  had  enclosed  it  within  the  wall  of 
the  old  cemetery.  It  is,  therefore,  a  stronger  case 
than  Ponsford's  case  (ubi  sup.).  It  is  a  burial 
ground,  but  in  consequence  of  what  was  done  by 
the  Secretary  of  State  in  issuing  the  Order  in 
Council  prohibiting  the  opening  of  any  new  burial 
ground  and  consequently  prohibiting  this  addition 
to  the  cemetery,  this  land  could  not  be  used  as  a 
burial  ground.  Upon  the  authority  of  Ponsford's 
case  {ubi  sup.)  it  is  a  "disused  burial  ground" 
within  sect.  4  of  the  Act  of  1887,  and  by  sect.  3 
of  the  Act  of  1884  there  is  no  power  to  use 
any  part  of  it  or  to  let  it  for  building  pur- 
poses. Therefore  it  can  only  be  valued  under 
the  third  alternative  —  namely,  in  the  sum  of 
83Q5L 

Sir  Edward  Boyle,  K.C.  and  Eustace  Hills  for 
the  claimants. — It  is  submitted  that  the  case 
does  not  come  within  Ponsford's  case  (ubi  sup.)  at 
all.  The  corporation  put  their  case  in  two  incon- 
sistent ways.  Under  the  first  head  they  say: 
"  This  is  not  a  burial  ground,  and  we  should  not 
pay  for  it  as  a  burial  ground  that  can  be  used  as 
such";  then  under  the  second  bead  they  say: 
"  This  is  a  burial  ground  and  cannot  be  used  for 
building  purposes.  They  want  it  both  ways. 
This  is  either  a  burial  ground  or  it  is  not. 
If  it  is  held  that  this  is  not  a  burial  ground — and 
they  can  only  succeed  on  their  first  point  if  it  is 
not  a  burial  ground — then  they  cannot  say  on 
the  second  point  that  it  is  a  burial  ground,  and 
if  it  is  a  burial  ground  presumably  it  could  be 
used  as  such.  If  they  take  advantage  of 
their  first  point  that  it  is  not  a  burial  ground, 
then  they  cannot  at  the  same  time  defeat 
the  second  head  under  which  the  claimants  claim, 
and  cannot  contend  that  the  claimants  should  not 
have  any  value  there  might  be  in  the  land  as  build- 
ing land.  This  portion  of  the  additional  piece 
is  not  a  burial  ground  at  all ;  it  is  not  within  the 
meaning  of  the  Acts  and  the  decision  in  Pons- 
forays  case  (ubi  sup.)~\  a  disused  burial  ground. 
That  decision,  as  summarised  in  the  headnote  in 
the  report  [(1894)  1  Gh.  454]  says  that  a  "  disused 
burial  ground"  means  any  ground  which  has 
been  at  &ny  time  set  apart  for  the  purposes  of 
interment,  "and  which  has  been  partially  or 
wholly  closed  under  the  provisions  of  any  statute 
or  Order  in  Council,  or  has  become  otherwise -dis- 
used."  There  has  been  no  Order  in  Council,  and 
this  land  has  not  been  either  wholly  or  partially 
closed  by  statute  or  by  Order  in  Council.  Then 
has  it  become  otherwise  disused  P  It  could  not 
be  otherwise  disused  because  it  never  was  used  as 
a  burial  ground,  and  there  never  was  a  time  at 
which  it  could  be  used  as  a  burial  ground. 
Mack  Cas.— Vol.  XXII. 


[Brat,  J. — The  difficulty  you  have  to  meet  is 
that  the  definition  of  a  "  burial  ground "  is  a 
place  set  apart  for  the  purpose  of  interment,  and 
the  whole  of  this  land  was  so  set  apart,  and  Kay, 
L.J.  seem 8  to  think  that  a  place  is  a  burial  ground 
the  moment  it  is  set  apart  for  interment, 
although  no  interments  may  have  taken  place  in 
it.]  That  statement  by  Kay,  L.J.  is  dictum 
merely.  We  must  put  it  as  high  as  this,  that 
this  portion  of  the  land  never  could  be  used  as  a 
burial  ground.  [Brat,  J. — You  must  put  it  as 
high  as  that,  otherwise  you  come  within  Pons- 
ford's case  (ubi  supt).]  We  are  within  Ponsford's 
case  unless  the  words  "  and  which  has  been  par- 
tially or  wholly  closed  under  the  provisions  of 
any  statute  or  Order  in  Council,  or  has  otherwise 
become  disused,"  apply  to  assist  the  claimants. 
It  is  submitted  that  this  piece  of  land,  at  all 
events  as  to  the  part  that  could  be  separated  by 
a  fence,  was  not  a  burial  ground  at  all,  and  that, 
even  if  it  were  a  burial  ground,  it  is  not  a  "  dis- 
used burial  ground/1  as  there  is  no  Order  in 
Council  and  no  statute  making  it  so,  and  it  has 
not  "  otherwise  become  disused." 

Freeman,  K.C.  in  reply. 

Brat,  J.  —  This  is  not  an  easy  point  to 
decide.  The  argument  put  forward  on  behalf  of 
the  corporation  is  a  little  inconsistent,  and  I 
should  be  disposed  to  reject  it  if  I  could,  but 
I  am  afraid  I  cannot  rejeot  it.  The  point  I  have 
to  decide  arises  upon  the  second  question  put  to 
the  court  in  clause  (b) — namely,  whether,  if  the 
"additional  piece"  cannot  be  used  as  a  burial 
ground,  that  part  of  the  "  additional  piece  "  which 
can  conveniently  be  severed  from  the  part  actually 
used  for  interment  (called  the  "  remaining  part ") 
can  be  used  for  building  purposes.  Now,  sect.  3 
of  the  Disused  Burial  Grounds  Act  1884  says 
that,  "  After  the  passing  of  this  Act  it  shall  lot 
be  lawful  to  erect  any  buildings  upon  any  disused 
burial  ground,  except  for  certain  purposes."  Then 
the  Open  Spaces  Act  of  1887,  in  sect.  4,  gives  a 
definition  of  "  burial  ground "  and  "  disused 
burial  ground";  and  the  expression  "burial 
ground  "  is  to  have  the  same  meaning  as  in  the 
Metropolitan  Open  Spaces  Act  1881,  as  amended 
by  the  Act  of  1887,  and  if  I  read  the  definition  of 
"  burial  ground  "  in  sect.  1  of  the  Metropolitan 
Open  Spaces  Act  1881,  as  amended  by  the 
Open  SpacoB  Act  of  1887,  it  will  be  read 
thus:  "The  term  'burial  ground'  shall  include 
any  ground,  whether  consecrated  or  not,  which 
has  been  at  any  time  set  apart  for  the  purposes 
of  interment."  I  need  not  read  the  latter  words 
in  sect.  1  of  the  Act  of  1881,  because  those  latter 
words  "and  in  which  interments  have  taken 
place  since  the  year  1800,"  have  been  struck  out 
by  the  amending  Act  of  1887.  I  find  it  stated  in 
the  case  in  terms  that  the  whole  of  this  additional 
piece  was  set  apart  and  consecrated  as  a  burial 
ground.  Therefore  I  come  to  the  conclusion  that 
it  is  a  "  burial  ground  "  within  the  meaning  of 
those  sections.  But  that  is  not  sufficient.  I 
have  to  interpret  the  expression  "  disused  burial 
ground."  "  Disused  burial  ground  "  is  defined  in 
sect.  4  of  the  Open  Spaces  Act  1887,  and  it  is 
there  said  that  the  expression  "  disused  burial 
ground  "  shall  mean  any  burial  ground — which  I 
must  find  that  this  is — "  which  is  no  longer  used 
for  interments,  whether  or  not  such  ground 
shall    have    been    partially    or    wholly    closed 
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for  burials  under  the  provisions  of  any  statute  or 
Order  in  Council/'  It  was  contended  as  part  of 
the  argument  that  this  piece  of  land  could  not  be 
said  to  be  disused,  or  "  no  longer  used  for  inter* 
ments,"  because,  as  a  matter  of  fact  interments 
in  it  were  going  on,  but  that  it  could  not  be  used 
for  building  purposes  without  building  a  wall  and 
separating  it  from  the  part  used  for  interments, 
which  would  in  effect  be  disusing  it.  I  think  I 
must  hold  that  that  argument  is  not  Bound.  Then 
the  next  point  is  whether  a  piece  of  ground  which 
never  could  be  lawfully  used  for  interments  can 
come  within  the  words  "  which  is  no  longer  used 
for  interments."  I  have  endeavoured  to  try  to 
find  that  it  could  not  be  said  that  this  piece  of 
ground  could  no  longer  be  used  for  interments, 
but  I  am  afraid  I  must  yield  to  the  argument  of 
counsel  for  the  corporation  upon  that  point.  In 
my  opinion  it  would  be  correct  to  say  that, 
within  the  decision  in  the  case  of  Ponsford  and 
Newport  District  School  Board  (ubi  sup.),  this 
piece  of  land  which  was  a  "  burial  ground  "  has 
become  "  otherwise  disused  "  as  a  burial  ground, 
because  it  certainly  now  cannot  be  used  at  all  as 
a  burial  ground,  and  therefore  it  is  a  disused 
burial  ground  and  comes  within  sect.  3  of  the 
Disused  Burial  Grounds  Act  1884,  which  prohibits 
building  on  a  disused  burial  ground.  Conse- 
quently I  must  answer  the  second  question  in  the 
negative,  the  result  of  which  will  be  that  by 
virtue  of  the  award  the  compensation  will  be 
83052.  As  Wright,  J.  made  no  order  on  the 
first  question,  I  ought  to  make  an  order  and 
decide  that  question  also  in  the  negative.  There- 
fore I  make  an  order  that  the  judgment  shall  be 
for  the  corporation  on  both  questions  (a)  and  (6). 

Judgment  for  the  corporation  on  both  ques- 
tion* (a)  and  (b). 

Freeman,  K.C.,  for  the  corporation,  asked  for 
costs. 

Sir  Edward  Boyle,  K.C. — The  costs  are  all  pro- 
vided for  under  clause  9  of  the  agreement,  wnioh 
says :  "  The  purchasers  shall  on  the  completion 
of  the  purchase  pay  the  vendors'  costs  and 
expenses  of  and  incidental  to  the  preparation  and 
execution  of  this  agreement  and  the  said  refer- 
ence and  the  deducing  and  verifying  of  the 
vendor's  title."  It  is  submitted  that  the  costs 
are  agreed,  and  that  the  court  has  no  jurisdiction 
to  make  any  order  as  to  costs. 

Bray,  J. — I  do  not  think  I  have  any  jurisdic- 
tion at  all  as  to  costs ;  but  in  so  far  as  I  have 
any  jurisdiction  to  make  an  order  as  to  costs,  I 
order  that,  so  far  as  my  jurisdiction  goes,  each 
party  shall  pay  their  own  costs,  without  prejudice 
to  the  agreement. 

Solicitors  for  the  claimants,  Nicholson,  Patter- 
son,  and  Freeland. 

Solicitors  for  the  corporation.  Harries,  Wilkin- 
son, and  Bailees,  for  Charles  E.  Hatten,  Gravesend. 


Wednesday,  Feb.  1, 1905. 

(Before  Lord  Alvbrstoke,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Wilson  v.  Crewe  Justices,  (a) 

Licensing — Transfer  of  licence — No  liquor  sold  by 
transferor — Application  to  transfer  —  Alehouse 
Act  1828  (9  Geo.  4,  c.  61),  ss.  4. 14. 

£.,  the  holder  of  a  licence  for  an  inn,  having  become 
bankrupt,  W  applied  for  a  transfer  of  the 
licence.  The  day  before  the  application  W. 
received  the  key  of  the  premises,  placed  a 
quantity  of  furniture  in  the  house,  and  gave 
directions  to  the  painters  to  paint  the  premises. 
Subsequently  he  let  rooms  in  the  house  for 
the  periodical  meetings  of  certain  benefit  clubs 
who  had  been  in  the  habit  of  meeting  there 
during  D.'s  occupation.  W.  never  slept  on  ike 
premises,  and  except  as  aforesaid  had  not  occupied 
them  as  a  dwelling-house  or  as  licensed  premises. 

The  licensing  justices  refused  the  application  for 
a  transfer  to  W.,  but  the  quarter  sessions 
reversed  their  decision  and  granted  the  transfer, 
but  intimated  their  opinion  that  W.  was  not  a 
fit  and  proper  person  to  hold  the  licence,  and  that 
it  was  granted  to  him  as  a  temporary  arrange- 
ment on  the  understanding  that  he  should  not 
sell  under  the  licence,  and  that  at  the  earliest 
practicable  moment  an  application  should  be 
made  to  transfer  it  to  someone  else. 

An  application  was  made  to  the  licensing  justices  by 
W.  to  transfer  the  licence  to  S.,who  had  signed  an 
agreement  for  the  tenancy  of  the  house  and  had 
taken  possession  of  the  premises.  The  justices 
refused  this  application  on  the  ground  that  they 
had  no  jurisdiction  or  power  to  grant  it. 

On  appeal  to  quarter  sessions  it  was  proved  that 
W.  never  in  fact  sold  liquor  at  the  inn  under  his 
licence%  but  the  quarter  sessions  allowed  the 
appeal  and  granted  the  transfer  to  S. 

Held,  that  the  quarter  sessions  had  jurisdiction 
to  grant  the  transfer  to  S. 

Case  stated  by  quarter  sessions. 

On  the  8th  March  1904  an  application  was 
made  at  the  general  annual  licensing  meeting 
for  the  borough  of  Crewe  by  Herbert  John 
Wilson  for  an  order  granting  unto  him  a  renewal 
lioenca  by  way  of  transfer  authorising  him  to 
apply  for  and  hold  an  excise  licence  to  sell  fcy 
retail  at  the  fully  licensed  house  known  as  The 
Earl  of  Chester's  Own  Iun  all  intoxicating 
liquors  to  be  consumed  on  or  off  the  premises  in 
pursuance  of  the  statutes  in  that  behalf. 

At  the  date  of  the  application  the  then  holder 
of  the  licence  was  Alfred  William  Derbyshire, 
who  had  beoome  bankrupt,  and  whose  trustee  in 
bankruptcy  appeared  and  assented  to  the 
application.  Herbert  John  Wilson  had  received 
the  key  of  the  premises  on  the  7th  March  1904, 
and  had  thereupon  during  the  occupation  of 
Alfred  William  Derbyshire  placed  a  lot  of 
furniture  in  the  house  and  had  given  directions 
to  the  painters  to  paint  the  premises,  which  they 
proceeded  to  do,  and  he  subsequently  to  such 
occupation    let    rooms    in    the    house    for    the 

Eeriodical  meetings  of  certain  benefit  clubs  who 
ad  been  in  the  habit  of  meeting  there  during 
Alfred  William  Derbyshire's  occupation,  but 
Herbert  John  Wilson  never  slept  on  the  premises, 
and    except    as    hereinbefore    stated     had     not 
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occupied  them  as  a  dwelling-house  or  aa  licensed 
premises. 

The  application  was  refused  by  the  licensing 
justices  at  the  general  annual  licensing  meeting. 

Notice  of  appeal  against  the  decision  was  duly 
gfren  on  the  9th  March  1904.  The  appeal  was 
heard  at  the  general  quarter  sessions  of  the 
peace  for  the  county  of  Chester  holden  at  Chester 
Castle  on  the  6th  April  1904. 

The  Court  of  Quarter  Sessions  heard  the  appeal 
and  made  an  order  reversing  the  decision  of  the 
licensing  justices,  and  the  court  in  giving  judg- 
ment intimated  their  opinion  that  Herbert  John 
Wilson  was  not  a  fit  and  proper  person  to  hold 
the  licence;  that  the  then  respondents  had  not 
proved  to  their  satisfaction  that  the  agreement 
was  onerous  or  unreasonable  or  un satisfactory ; 
that  as  to  the  question  whether  the  licence  was 
required  or  not  to  meet  the  wants  of  the  neigh- 
bourhood they  did  not  think  there  was  sufficient 
reason  to  take  it  away,  and  that  as  in  their  view 
the  licence  must  not  be  lost,  it  should  be  granted 
to  Herbert  John  Wilson  as  a  temporary  arrange- 
ment, on  the  understanding  that  he  should  not 
sell  under  the  licence,  and  that  at  the  earliest 
practicable  moment  an  application  should  be  made 
to  the  local  justices  to  transfer  it  to  someone 
else. 

On  the  16th  April  1904  this  order  of  the  court 
was  forwarded  "by  the  clerk  to  the  peace  of  the 
licensing  justices. 

On  the  19th  April  1904,  beinff  the  earliest  date 
on  which  an  application  could  oe  made,  an  appli- 
cation was  made  to  the  licensing  justices  on 
behalf  of  Walter  Kinder  Spencer  for  temporary 
authority  to  sell  at  the  premises. 

The  application  was  refused. 

On  the  28th  June  1904,  being  the  first  day  on 
which  the  justices  sat  to  hear  applications  for 
transfers,  an  application  was  made  to  the  licensing 
justices  by  H.  J.  Wilson  to  transfer  the  licence  in 
respect  of  the  inn  to  W.  K.  Spenoer.  An  agree- 
ment for  the  tenancy  of  the  house  had  been 
signed  by  W.  K.  Spencer  on  the  5th  April  1904, 
and  possession  of  the  premises  given  by  H.  J. 
Wilson  to  W.  K.  Spencer  on  the  27th  June  1904. 
The  application  was  heard  at  length,  a  number  of 
witnesses  being  called  for  the  applicant,  and  the 
hearing  occupied  nearly  two  hours. 

After  bearing  the  application  the  decision  of 
the  licensing  justices  was  announced  by  the 
chairman  in  the  following  terms : 

The  magistrates,  having  heard  the  whole  of  the  facts 
and  ciroumetanoea  in  connection  with  the  case  and  the 
legal  argument  pnt  forward,  are  unanimously  of  opinion 
that  they  have  no  jurisdiction  or  power  to  grant  the 
application. 

Notice  of  appeal  against  this  decision  was  duly 
riven  on  the  30th  June  1904,  and  the  appeal  was 
heard  at  the  general  quarter  sessions  of  the 
peace  for  the  county  of  Chester,  holden  at 
Chester  Castle  on  the  19th  Oct.  1904. 

On  behalf  of  the  licensing  justices  a  prelimi- 
nary objection  was  taken  to  the  hearing  of  the 
appeal  on  the  ground  that  no  appeal  lay  as  a 
matter  of  law,  inasmuch  as  the  licensing  justices 
had  declined  jurisdiction.  The  objection  was 
overruled,  and  the  court  proceeded  with  the  hearing 
of  the  appeal 

At  the  last-mentioned  hearing  the  facts  above 
tat  out  in   the     preceding     paragraphs    were 


admitted  or  proved,  it  was  further  proved  that 
H.  J.  Wilson  never  in  fact  sold  intoxicating 
liquors  at  the  inn,  under  the  licence  or  otherwise. 

It  was  contended  on  behalf  of  the  licensing 
justices  that  under  the  above  circumstances 
H.  J.  Wilson  was  not  and  never  had  been  the 
holder  of  the  licence,  and  that  as  a  matter  of  law 
there  was  no  existing  licence  vested  in  H.  J.  Wilson 
which  it  was  competent  for  the  licensing  justices 
to  transfer. 

This  contention  was  overruled  by  the  Court  of 
Quarter  Sessions,  who  found  that  the  facte  herein- 
before proved  6r  admitted  constituted  in  law 
possession  of  the  licensed  premises  by  H.  J. 
Wilson  at  the  time  when  the  application  for  the 
transfer  to  himself  was  made,  and  that 
H.  J.  Wilson  remained  in  such  possession  thereof 
until  he  yielded  up  the  same  to  W.  K.  Spencer, 
and  the  appeal  was  allowed  and  the  licence 
ordered  to  be  issued  to  Walter  Kinder  Spencer 
subject  to  the  opinion  of  the  King's  Bench 
Division  of  the  High  Court  of  Justice  on  the  case 
herein. 

The  questions  for  the  opinion  of  the  court  are  : 
(a)Whether  the  Court  of  Quarter  Sessions  was 
right  in  law  in  deciding  that  an  appeal  lay  to  the 
court  from  the  decision  of  the  28th  June  1904  of 
the  licensing  justices ;  (o)  Whether  the  Court  of 
Quarter  Sessions  was  right  in  law  under  the  cir- 
cumstances and  on  the  facts  set  out  in  deciding 
to  transfer  and  in  transferring  the  licence  from 
H.  J.  Wilson  to  W.  K.  Spencer. 

F.  Low,  K.C.  and  Ellis  J.  Griffith  for  the  licen- 
sing justices. — There  was  no  jurisdiction  here  for 
the  justices  at  quarter  sessions  to  transfer  this 
licence  from  Wilson  to  Spenoer.  Under  sect.  4 
of  the  Alehouse  Act  1828  (9  Geo.  4,  c.  61)  they 
can  only  license  such  persons  intending  to  keep 
inns  theretofore  kept  by  other  persons  being 
about  to  remove  from  such  inns,  as  they,  the 
justices,  deem  fit  and  proper  persons.  In  the  first 
place,  the  inn  must "  theretofore  "  have  been  kept 
as  an  inn.  But  these  premises  had  not  been  kept 
by  Wilson  as  an  inn,  for  no  liquor  had  been  sold 
during  the  whole  time  that  Wilson  was  the 
tenant.  Wilson  also  never  lived  on  the  premises. 
In  Beg.  v.  Cotham  (78  L.  T.  Rep.  468;  (1898) 
1  Q.  B.  802),  where  a  person  was  not  and  had  not 
been  in  occupation  of  premises  in  respect  of 
which  he  held  a  licence,  and  no  ezoisable  liquors 
had  been  sold  upon  the  premises  for  yean,  it  was 
held  that  a  transfer  of  that  licence  could  not  be 
granted.  That  case  is  directly  in  point  here. 
Further,  there  could  be  no  transfer  of  the  licence, 
for  it  has  been  expressly  found  that  Wilson  was 
not  a  fit  and  proper  person  to  hold  a  licence,  and 
therefore  he  cannot  be  considered  to  be  the 
holder  of  a  licence  which  can  be  transferred. 
They  referred  to 

Mackrell  v.  Brentford  Justices,  83  L.  T.  Rep.  31  ; 

(1900)  2  Q.  B.  387 ; 
Tower  Justices  v.  Chambers,  ante,  p.  13 ;  91  L.  T. 

Rep.  643  ;  (1904)  2  K.  B.  903. 

Marshall,  K.C.  and  Trevor  Lloyd  for  Wilson. — 
This  was  a  general  application  for  a  transfer.  In 
Reg.  v.  Cotham  (sup.)  the  application  was  made 
under  sect.  4  of  the  Alehouse  Act  1828,  but  here 
the  justices  at  quarter  sessions  could  act  both 
under  that  section  and  under  seot.  14.  No  appeal 
was  made  against  the  transfer  from  Derbyshire 
to  Wilson  by  the  quarter  sessions,  and  Wilson 
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must  be  taken  as  being  the  holder  of  the  licence 
from  whom  a  transfer  might  be  obtained.  They 
referred  to 

Freer  v.  Murray,  71  L.  T.  Rep.  444 ;  (1894)  A.  C. 
576. 
There  was  plenty  of  evidence  for  the  justices  at 
quarter  sessions  to  hold  that  Wilson  kept  this 
place  as  an  inn,  and  they  have  so  found  as  a  fact. 
They  referred  to 

Reg.  v.  Liverpool  Justices,  49  L.  T.  Rep.  244;  11 

Q.B.DW.  638; 
Baldwin  v.  Dover  Justices,  (1892)  2  Q.  6.  421. 

Those  cases  show  that,  even  although  there  is  a 
break,  the  justices  can  transfer  under  sect.  14. 

Lord  Alvbrstone,  G.J. — This,  like  many  other 
oases  under  the  Licensing  Acts,  raises  points  of 
very  considerable  difficulty.  The  points  that  have 
been  argued  before  us  may,  practically  speaking, 
I  think,  be  treated  as  two.  The  first  is  whether 
or  not  the  licensing  justices  had  any  jurisdiction 
under  either  sect.  4  or  sect.  14  for  this  purpose  to 
grant  a  licence  to  Spencer  by  way  of  transfer 
from  Wilson,  and  upon  that  whether  the  house  in 
respect  of  which  the  transfer  was  sought  to  be 
made  had  been  kept  as  a  beerhouse  or  kept  as  an 
inn  sufficiently  long  to  give  the  justices  jurisdic- 
tion at  the  time  of  the  application  for  transfer. 
The  second  point  is  whether  or  not  Wilson  was 
a  person  in  such  a  position  that  he  could  transfer 
any  licence  at  all,  that  he  could  be  allowed  to  be 
a  transferor,  and  subordinate^,  and  as  a  part  of 
that  point  whether  this  must  be  treated  as  an 
application  by  Spencer  for  having  a  licence  trans- 
ferred to  him,  and  not  merely  an  application  by 
Wilson  to  transfer  a  licence.  It  seems  to  me 
that  i  no  question  was  raised  upon  that  point. 
The  court  of  quarter  sessions,  it  seems  to  me, 
have  dealt  with  it  as  an  application  in  respect  of 
which  they  had  a  power  to  transfer  a  licence. 
Upon  the  first  point  nobody,  I  think,  can  doubt 
that  it  is  a  point  which  presents  considerable 
difficulty,  and  it  has  been,  strenuously  argued  by 
Mr.  Low,  and  very  naturally,  that  Beg.  v.  Cotham 
lay 8  down  a  general  principle  that  if  the  house 
has  not  been  kept  as  a  beerhouse  and  not  been 
kept  as  an  inn  at  the  time  the  application  is 
made,  if  there  has  been  any  substantial  break — 
not  a  minimum  or  mere  fraction  of  time  that  the 
law  might  disregard,  but  a  substantial  break — 
then  the  house  is  not  one  in  respect  of  which  the 
transfer  can  be  made.  The  facts  do  not  seem  to 
be  seriously  in  dispute.  Derbyshire  became 
bankrupt  some  time  in  February.  The  key  is 
given  to  Wilson  on,  I  think,  the  7th  March.  He 
occupies  part  of  the  house  by  putting  furniture  in 
it,  and  he  appears  to  have  let  part  of  the  house 
to  certain  olubs,  but  from  the  time  that  he  went 
into  possession  until  the  hearing  before  the 
justices  of  quarter  sessions  in  October  it  must  be 
taken  that  he  never  sold  any  liquor  there.  Inter- 
mediately he  has  made  several  applications,  some 
successful  and  some  unsuccessful.  He  made  an 
application  in  the  first  instance  to  the  justices 
that  he  might  have  a  licence  transferred  to  him. 
That  was  refused.  Upon  the  appeal  quarter 
sessions  granted  a  licence  which,  upon  the  face 
of  the  order,  appears  to  hare  been  a  licence  to 
Wilson.  It  is  said,  and  I  think  truly  said,  and 
we  must  take  it  for  this  purpose  that  at  the  time 
of  the  hearing  he  was  told  that  he  was  not  a 
person  to  whom  a  licence  would  be  granted,  but 


that  the  licence  was  granted  to  keep  it  alive  in 
order  that  an  application  might  be  made  for  a 
transfer  to  a  fit  and  proper  person.    I  wish  to 
state  that  fully  because,  in   the  event  of  this 
matter  being  further  considered  on  another  occa- 
sion, that  fact  must  not  be  overlooked,  and  I  do 
not  in  any  way  deny,  so  to  speak,  its  importance 
from  the  point  of  view  of  Mr.  Low's  argument 
In  furtherance  of  that  action  or  decision  of  the 
Court  of  Quarter  Sessions,  they  sent  apparently 
the  order  for  the  licence  to    the  clerk    to  the 
justices   instead    of    to    the  man  himself.    In 
pursuance  of  that  intimation    of    the  justices, 
Spencer,  the  person  who  is  seeking  to  get  the 
licence,  makes  an  application  to  the   justices. 
They  decline  to  entertain  it  on  the  ground  that  they 
had  no  jurisdiction.   There  is  then  an  appeal  to  the 
quarter  sessions,  and  the  Court  of  Quarter  Sessions 
have  decided  that  they  could  not  grant  a  licence 
to  Spencer,  a  licence  at  any  rate  under  sect.  14. 
The  first  point,  as  to  whether  the  appeal  lay  to  the 
quarter  sessions  from  the  justices  having  declined 
to    exercise    jurisdiction,  has    not  been  argued 
before  us,  and  I  do  not  at  present  know  whether 
any  substantial  argument  could  have  been  raised 
in  respect  of  it,  but  the  case  must  be  dealt  with 
by  us  on  the  basis  of   what  our   view  is  with 
regard  to  the  second  point  and  not  the  first.    Now, 
the  difficult  consideration,  I  think,  in  this  case  is 
to  decide  rightly  whether  or    hot   under   the 
circumstances  the  case  falls  within  any  principle 
such  as  that  laid  down  in  the  case  of  Beg.  v. 
Cotham  or  whether  or  not  either  in  fact  or  in  law 
it  could   be   distinguished   from    the    principle 
therein  laid  down.    I  should  have  thought  that 
it    was    pretty    well    established     that     mere 
temporary  cessation  of  sale  was  not  a  conclusive 
bar  to  the  magistrates  acting  either  under  sect  4 
or  under  sect.    14.    I   say  acting  under  one  of 
those  sections  because,  without  saying  the  sections 
must  be  read  together,  they  both  must  be  regarded 
together,  and  you  cannot  treat  them  as  what  I 
call  separate  and  independent  enactments.    They 
both  deal  with  the  question  of  the  power  of  the 
justices  to  transfer  and  to  license  such  persons 
who  intend   to   keep  inns   theretofore   kept  by 
others  persons  being  about  to  move  from   such 
inns,   and   sect.    14  deals  with  licensing  other 
persons   in  the  event  of  bankruptcy  or  death 
and  giving  up  possession  and  new  tenancies,  and 
a  number  of  other   cases   which   are   analogous 
or  may  be  said  to  be  special  cases  arising  out  of 
the  general  classes  which  are  mentioned  in  sect.  4. 
I  should  have  thought  that  with  regard  to  the 
jurisdiction  under  the  two  sections  dealing  with 
them  as  a  whole  it  really  could  not  be  contested 
now  that  not  selling  for  a  limited  time  was  a 
bar  to  the  jurisdiction.    I  would  only   refer  in 
passing  to  the  cases  mentioned  in  the  course  of 
the  argument,   which    were   referred  to  in  the 
other  cases  which   Mr.   Low  and  Mr.  Marshall 
mentioned  as  far  back  as  Beg.  v.  Liverpool  Justices. 
That,  I  think,  established  that  a  person  applying 
in  respect  of  a  house  where  there  had  been  no 
selling  for  a  considerable  time  still  was  entitled  to 
apply.    That  is  the  way  in  which  it   has  been 
dealt  with,  I  think,  by  Lord  Coleridge  in  the 
following  passage  which  I  read  from    Symons  v. 
Wedmore    (69  L.  T.  Rep.  801 ;    (1894)   1   Q.  B. 
401) :   "  Where  there  are  licensed  premises  and 
a  person  goes  out  of  occupation  of  them,  and 
for  a  short  time  they  cease    to    be   used  as 
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premises  in  which  liquor  is  sold,  an  applicant 
who  applies  within  the  proper  time  for  a  re- 
newal of  the  licence  in  respect  of  those  premises 
.  .  .  need  not  be  a  person  who  has  had 
anything  to  do  with  the  premises  before/'  I 
agree  that  this  is  not  what  I  may  call  a  decision 
upon  the  express  point,  and  was  not  used  by 
Lord  Coleridge  for  the  purpose  of  his  decision, 
but  it  was  used  by  him  in  the  course  of  his 
judgment  for  the  purpose  of  assuming  that  a 
temporary  interruption  would  not  be  a  bar.  Then 
there  was  the  case  of  Baldwin  v.  Dover  Justices, 
in  which  Beg.  v.  Liverpool  Justices  was  con- 
sidered, and  where  most  undoubtedly  this  inter- 
rnption  in  the  business  was  a  very  prominent 
point.  Therefore  it  seems  to  me  that  the  mere 
non-sale  would  not  be  conclusive  iu  itself.     The 

Sunt  is  to  a  large   extent  a   question  of  fact, 
ere  as  1  have  said,  without  repeating  myself,  they 
certainly  were  endeavouring  and  purporting  to 
carry  on  this  place  as  an    inn    all    the    time. 
Wilson  was  applying  for  a  licence  there.    He  was 
occupying  it  as  a  house  which  had  been  used  for 
a  great  many  years  as  an  inn,  and  which  so  far 
as  he  did  anything  except  selling  liquors  would 
be  used  for  the  kindred  purposes,  like  letting  it  for 
meetings  of  various  clubs  to  meet  there  as  they 
had  met  before.    He  applies  in  various  way  s  to  the 
sessions  and  appeals  to  the  quarter  sessions  to  get 
the  premises  continued  as  a  licensed  inn.    Then 
when  the  justices  in  June  made  the  order  granting 
the  licence  they  do  it  under  terms  which  at  any  rate 
show  that  the  premises  were  going  to   be    so 
continued,  because  they  make  it,  as  Mr.  Low  has 
said,  a  sort  of  condition  that  he  shall  apply,  or 
some  other  person  shall  apply,  for  a  transfer  to  a 
fit  and  proper  person.    Now,  I  have  been  greatly 
troubled,  I  admit,  by  the  reasoning  founded  on 
the  case  of  Beg.  v.  Cotham,  and  if  I  had  come 
to  the  conclusion  that  my  brother  Wills  or  my 
brother  Kennedy  in  Beg.  v.  Cotham  had  meant 
to  lay  down  as  a  principle  that  any  substantial 
interruption  of  the  sale  of  liquor  or  any  substantial 
interruption  of  the  carrying  on  of  the  inn  in  the 
sense  of  the  place  where  liquor  is  in  fact  sold  was 
a  bar,  I  should,  following  the  principle  which  I 
have  always  adopted  in  this  court,  have  felt  bound 
to  obey  that  ruling,  even  though  possibly  some 
criticism  might  be  addressed  to  it  with  regard  to 
the  general  ruling.    But  I  cannot  help  thinking 
that  Wills  and  Kennedy,  J  J.  in  that  case  were 
really  speaking  cf  that  case  with  regard  to  its 
facts.    Wills,  J.  there  says,  when  it  is  demon- 
strated, as  it  is  here,  that  they  granted  a  licence 
in  respect  of  a  place  which  was  not  an  inn,  and  had 
not  theretofore  been  kept  as  an  inn,  and  from  which 
there  was  no  person  who  had  kept  it  about  to 
remove,  it  is  plain  that  they  (the  justices)  cannot 
have  decided  according  to  law.   Therefore  Wills,  J . 
(and  we  know  his  great  care  in  these  matters) 
is  really  pointing  out  that  it  was  an  extravagant 
suggestion  in  that  case  that  because  Wallace  had 
a  licence  in  respect  of  premises  which  for  thirteen 
years  had  been  a  draper's  shop,  the  occupier  of 
which  was  about  to  go,  that  such  premises  were 
therefore  to    be  treated  as  coming   within  the 
section.    I  do  not  think  that  it  was  necessary  for 
the  decision  of  that  case  to  lay  down  this  general 
principle,  denned  by  Wills,  J.,  calling  attention  to 
what  I  call  the  striking  facts  in  the  case  with 
regard  to  the  matter.    Kennedy,  J.  said  on  p.  808 : 
"  As  Wallace  did  not  occupy  the  house  in  any 


sense,  he  could  not  be  said  to    have  removed 
from  or  yielded  up  possession  of  it."    He  also 
refers  on  p.  807  to  the  words  of  the  section.    He 
says:    "The  jurisdiction,  by  the  very  terms  o( 
the  section  is  founded  upon  the  existence  of  a 
certain  state  of  thingB — namely,  that  the  premises 
have  been  theretofore  kept  as  an  inn,  and  that  a 
person  holding  a  licence  is  about  to  remove  from 
the  inn  in  respect  of  which  he  held  it."    Therefore 
I  come  to  the  conclusion  on  the  facts  that  the 
justices     have     distinguished     this     case,    and 
that  we  ought  not  to  hold  that  there  is  a  general 
principle  preventing  the  justices  in  entertaining 
an  application  under  sect.  4  or  under  sect.  14, 
under  a  state  of  facts  such  as  I   have  already 
enumerated  and  will  not  repeat,  of  a  practically 
continuous  occupation,  though  not  clearly  a  con- 
tinuous user  of  the  premises  for  the  purposes  of 
sale  of  liquor.    That  brings  me  to  the  remaining 
point  of    whether   or   not    in    this    proceeding 
Mr.  Low  is  entitled  to  say  that  the  terms  under 
which  the  justices   made  the  order,  and  what 
they  did  with  the  order  when  they  granted  Wilson 
a    licence,    shows  that    Wilson    was    a    person 
who  could    not  transfer.    Now,  if   this  was  to 
be  treated  as  solely  an  application  by  Wilson  to 
transfer,   it  is   possible  that  what  my  brother 
Channell  pointed  out  in  the  case  of  Mackrell  v. 
Brentford  Justices  might  apply,  that  the  transfer 
machinery  under  the  statute  did  not  cover  this 
case.     I  think  that  would  be  a  narrow  ground. 
I  think  that  Mr.  Marshall  is  right  in  saying  that 
sects.  4  and  14  being  read  together,  the  magis- 
trates have  dealt  with  it  either  as  a  transfer  from 
Wilson  or  as  an  application  by  Spencer,  who  is 
the  person  of  the  class  intended  to  apply  under 
sect.  14.    However,  it  seems  to  me  that  Wilson  was 
a  licensed  holder.    The  justices  had  granted  a 
licence  and  had  granted  a  licence  upon  terms  that 
he  should  transfer.     If  that  is  not  so,  I  think  also 
for  the  purposes  of  this  order  we  are  entitled  to  ' 
treat  this  as  being  an  application  on  behalf  of 
Spencer,  who  had  become  a  new  occupier  under 
agreement,  and  comes  within  the  language   of 
sect.  14.    I  think,  therefore,  that  the  magistrates 
have  decided  this  question  to  a  large  extent  as  a 
question  of  fact,  and  I  do  not  think  they  contra- 
vened of  necessity  any  principle  which  is  laid 
down  as  a  guiding  principle  of  law  in  the  case  of 
Beg.  v.  Cotham,  and  therefore  this  appeal  must  be 
dismissed. 

Kennedy,  J. — I  desire  to  add  a  few  words  as 
being  one  of  the  members  of  the  court  which 
decided  the  case  of  Beg.  v.  Gotham.  I  think  I 
ought  to  speak  with  some  diffidence  as  to  the  con- 
struction or  the  relative  meaning  of  sections  in 
these  licensing  Acts,  but  so  far  as  one  can  form 
a  competent  opinion  I  do  not  think  there  is  any 
real  doubt  about  the  relations  of  sects.  4  and  14. 
It  is  a  relation  which  lam  sure  both  Wills,  J.  and 
myself  thought  clearly  proved  in  the  case  of  Beg.  v. 
Cotham,  and  we  gave  our  judgment  upon  that 
view  as  regards  which  I  see  no  reason  whatever  to 
doubt.  Sect.  4  of  this  Act  provides  for  there 
being  a  number  of  special  sessions,  which  in 
popular  language  are  spoken  of  as  transfer  ses- 
sions ;  it  is  not  an  artistic  phrase.  Sect.  14  is  a 
section  which  tells  justices  under  what  circum- 
stances they  may  act  under  sect.  4.  I  think  Mr. 
Bruce  Williamson  in  bis  book,  which  I  have 
before  me,  perfectly  rightly  says  in  reference  to 
sect.  14 :  "  This  section,  the  terms  of  which  are 
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involved  and  somewhat  obscure,  should  be  read  in 
coo  junction  with  sect.  4.  It  enacts  the  oases  in 
which  the  justices  of  special  or  transfer  sessions 
may  grant  licences,  and  limits  the  jurisdiction  of 
Ihe  justices  to  the  cases  here  specified.  In  other 
words,  sect.  4  is  the  statutory  enactment  oreating 
a  special  sessions  or  transfer  sessions,  and  sect.  14, 
although  perhaps  it  may  be  said  it  is  somewhat 
obscure  in  some  respects,  still  purports  and  is 
intended  to  state  those  classes  of  cases  in  which 
the  transfer  at  transfer  sessions  may  properly  be 
granted  by  the  justices."  That  being  to  my  mind 
plainly  the  relation  of  the  two  sections,  you 
cannot  read  sect.  4  without  sect  14,  and  that  is 
why  I  ventured  at  one  statue,  perhaps  quite  need- 
lessly as  it  turned  out,  to  point  out  to  the  learned 
counsel  for  the  respondent  here  that  it  would  be 
dangerous  to  him  if  he  tore*  away  sect.  4.  What 
does  Wills,  J.,  point  out  in  his  judgment? 
Sect.  4,  as  it  constitutes  the  tribunal  which  may 
grant  transfers  in  cases  specified  under  sect.  14, 
says,  with  regard  to  all  such  cases,  that  it  is  for 
the  purpose  of  licensing  "persons  intending  to 
keep  inns  theretofore  kept  by  other  persons  being 
about  to  remove  from  such  inns."  Therefore, 
with  great  respect  to  the  learned  counsel  for  the 
respondent,  I  cannot  help  thinking  that  tnere  is 
a  fallacy  in  suggesting  that  the  words  in  sect.  4 
are  not  necessarily  words  wbioh  in  the  case  of 
all  transfers  are  to  be  borne  in  mind,  because 
sect.  4  which  creates  the  authority  is  created  as 
this — to  licence  "  persons  intending  to  keep  inns 
theretofore  kept  by  other  persons  being  about  to 
remove  from  such  inns."  Now  that  was  what  Wills, 
J.  pointed  out  as  the  basis  of  his  judgment — viz  , 
that  you  must  in  each  case  under  sect.  4  at  those 
special  sessions  find  that  there  are  persons 
intending  to  keep  inns  theretofore  kept  by  other 
persons  about  to  remove  from  such  inns.  That 
governs  sect.  4,  and  therefore  governs  sect.  14, 
which  merely  defines  the  particular  cases  on 
which  the  tribunal  oreated  by  sect.  4  may  work. 
In  this  case,  that  being  the  meaning,  one  must  find 
somewhere  upon  the  facts  that  there  was  a  keeping 
of  an  inn  which  a  person  intending  to  remove 
wished  to  transfer  to  another.  In  this  case  it  is 
a  transfer  from  Wilson  to  Spencer.  Now,  it  is 
objected  by  the  justices  first  of  all  that  Wilson 
was  not  the  person  who  (reading  those  sections 
as  I  think  they  ought  to  be  read)  could  be  treated 
as  a  person  who  had  kept  an  inn.  I  do  not  think 
we  ought  to  give  those  words  an  unnecessarily 
narrow  meaning.  We  ought  to  give  them  a 
reasonable  and  fair  meaning,  and  it  seems  to  me 
that  keeping  an  inn  is  a  question  of  fact  in  each 
case.  Was  Wilson  a  person  who  could  be  said  to 
have  kept  these  premises  as  an  inn  ?  I  think  there 
was  evidence  upon  which  the  justices  at  quarter 
sessions  were  entitled  to  to  find.  Wilson  had 
become  by  his  appeal,  which  I  think  was  heard  on 
the  6th  April  1904,  a  person  in  whom  the  licence  had 
vested  by  the  act  of  the  magistrates.  I  am  not  going 
to  criticise,  because  it  is  irrevelant,  it  appears  to  me, 
to  criticise  the  other  statements  of  sect.  5  and  the* 
various  sub- sections,  and  however  strange  it  may 
appear  that  even  for  a  temporary  purpose  the 
justices  should  have  granted  a  licence  to  a  person 
who  at  the  same  time  they  intimated  was  unfit  to 
hold  it,  it  is  equally  strange  that  justices  who 
use  the  expresbion  that  although  they  did  not 
think  there  was  sufficient  reason  to  take  away 
the  licence,  so  far  as  regards  the  locality,  should 


then  go  on  to  say  that  in  their  view  the  licence 
must  not  be  lost.  But  all  those  things  are  matters 
of  criticism 8  of  policy  possibly  of  their  right  to 
do  it,  but  the  ultimate  fact  was  and  on  that 
Wilson  and  his  intended  transferee  rely  that 
Wilson  was  granted  the  licence  and  he  became 
the  licensee  by  the  proper  order  for  this  purpose. 
The  magistrates,  to  prevent  mischief  happening, 
have  kept  the  licence,  and  have  sent  it  on  through 
their  official  to  the  clerk  of  the  licensing  justices, 
so  Wilson  never  physically  had  possession  of  the 
licence,  and  therefore  prudently  perhaps  did  not 
take  upon  himself  to  sell  liquor.  He  none  the 
less  became  the  licensed  occupier  of  premises 
which  he  was  entitled  to  occupy  in  this  sense 
that  he  did  use  them  for  certain  purposes  of 
which  an  inn  would  be  used,  such  as  holding  a 
club  meeting  and  matters  of  that  kind  in  the 
inn,  though  he  did  not  in  fact  sell,  yet  so  far  as 
was  possible  and  in  him  lay,  he  being  the  holder 
of  the  licence,  also  in  my  opinion  kept  the  pre- 
mises as  an  inn.  He  kept  them  for  no  other 
purpose,  and  the  magistrates  have  found  that  in 
fact  he  had  the  possession  of  them.  Now,  of 
course,  I  need  hardly  say  that  those  are  not  the 
facts  in  Reg.  v.  Cotham.  The  man  in  that 
case  who  held  the  licence  never  either  had  pos- 
session or  occupied  for  many  years  past,  and 
somebody  eloe  had  occupied  and  kept  them, 
not  as  an  inn,  but  kept  them  as  a  draper's  shop. 
I  cannot  say  that  the  justices  at  quarter  sessions 
were  wrong  in  fact  in  holding  that  in  this 
case  the  crucial  point  is  not  established  by  the 
appellants  that  these  premises  might  be  not 
fairly  treated  as  premises  kept  as  an  inn.  They 
were  intended  to  be  used  as  an  inn  by  Wilson. 
He  did  not  do  it  because  of  certain  actions  of 
the  justices,  but  there  was  no  intention  by  any- 
body to  use  them  for  anything  else,  and  he  was 
in  possession  of  them  and  had  the  key.  He  in 
order  to  carry  out  what  the  magistrates  had  pro- 

Eosed — viz.,  that  while  he  was  to  have  the  licence 
e  was  as  soon  as  possible  to  find  a  transferee, 
apparently  was  in  negotiation  with  Mr.  W.  K. 
Spencer,  to  whom  now  the  licence  has  been  trans- 
ferred. Mr.  W.  K  Spencer  apparently  came  on 
to  the  premises — whether  he  lived  there  or  not  I 
am  not  very  sure  on  the  statement  of  the  facts 
— but  he  came  on  to  the  premises,  and  the 
justices  have  found  as  a  matter  of  fact  that 
there  was  possession  of  the  licensed  premises  by 
Wilson  at  the  time  of  the  transfer  to  himself, 
and  they  found  also  that  Wilson  remained  in 
suoh  possession  until  he  had  yielded  up  the  same 
to  Walter  K  Spencer.  So  there  has  never  been 
an  absence  of  possession  altogether.  The  pre- 
mises have  never  been  kept  for  any  other  purpose. 
They  have  been  kept  as  an  inn  so  far  as  they 
could  be  kept  pending  the  decision  of  the  justices 
which  they  had  themselves  invited  for  a  transfer 
to  somebody  from  the  other  man.  The  fact  that 
owing  to  the  times  at  which  the  sessions  are  held 
some  months  intervened  during  which  no  beer  or 
other  liquor  was  sold  does  not  seem  to  me  to  be 
necessarily  sufficient,  though  it  might  constitute 
facts  with  other  circumstances  which  would 
justify  the  magistrates  in  finding  that  there  was 
in  fact  no  keeping  of  an  inn  at  the  time  of  this 
application  to  transfer.  But  I  do  not  think  that 
in  itself,  looking  at  all  the  circumstances  here, 
that  the  justices  were  wrong  in  finding*  as  they 
must  have  found,  as  it  seems  to  me,  to  justify 
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their  jurisdiction,  that  the  necessities  of  sect.  4, 
as  well  as  of  sect.  14,  were  fulfilled  in  the  case 
so  far  as  regards  the  actual  condition,  and  the 
only  thing  which  sect.  14  is  relevant  for  here  is 
that  there  is  a  oase  that  from  some  cause  or  another 
there  is  a  person  removing  from  a  plaoe  kept  as 
an  inn.    Therefore  the  other  point  which  is  taken 
as  regards  Beg.  v.  Gotham  seems  to  me  to  be  one 
which  in  no  way  touches  the  decision  there.     I 
am  not  only  speaking  of  my  own  judgment,  but  of 
my  brother  Wills'  judgment,  which  I  believe  to 
be  absolutely  right,  and  that  any  .other  decision 
woold  have  been  straight  in  the  teeth  of  the  very 
words  which  are  the  essential  words  in  sect.  4 
about  the  premises  being  kept  as  an  inn,  which 
is  a  condition  precedent.     Then  the  other  point 
that  is  taken  is  that  Wilson  could  not  be   a 
proper  transferor  because  of   the  terms  under 
which    he  had  a  licence    granted    to    him.     It 
.  seems  to  me  that  we  cannot  go  into  that.     He 
was  a  person  to  whom  the  licence  was  trans- 
ferred by  order  of  the  proper  tribunal.    The  fact 
that  they  did  a  number  of  other  things,  or  even 
intimated  that  they  were  wrong  iu  doing  so. 
cannot  make  it  less  a  transfer  as  far  as  his  rights 
are  concerned.     It  appears  to  me  he  remained 
the  holder  of  the  licence  and  the  occupier,  and 
though  not  wholly  the  occupier,  sufficiently  the 
occupier  to    constitute  proper    occupation   and 
possession  of  the  premises,  and  in  applying  as  he 
did  to  this  sessions  the  magistrates  were  justified 
in  saying  that  the  facts  are  such  as  to  make  it 
the  oase  of  a  man  who  has  kept  an  inn  being  a 
licence  holder,  and  he  was  using  that  licence  so 
far  as  he  could  reasonably  under  all  the  circum- 
stances— transferring   it  to  a  person   who    was 
intended    to   be  his  successor  in  keeping    that 
inn.     I  therefore  think  this  appeal  should  be 
dismissed. 

Ridley,  J. — I  am  of  the  same  opinion,  and  I 
will  add  very  few  words.  I  was  struck  in  the 
course  of  the  argument  by  the  oase  of  Beg.  v. 
Gotham,  in  which  oase  it  was  decided  that  upon 
those  facte  then  before  the  court  the  transfer 
could  not  be  granted  to  a  person  not  intending  to 
keep  an  inn  theretofore  kept  by  other  persons 
being  about  to  remove  from  it,  but  being  granted 
to  a  person  who  was  proposing  to  keep  an  inn 
not  theretofore  kept  by  other  persons  about  to 
remove  from  it.  The  facts  in  that  case,  however, 
when  they  are  accurately  examined,  appear  to  be 
widely  different  from  the  present  case,  and  it 
mast  be  to  a  large  degree  a  question  of  fact  in 
each  case,  whether  the  inn  is  kept  by  another  per- 
son about  to  remove  from  it,  or  whether  it  is  not. 
In  that  oase  it  was  rot  kept  as  an  inn  at  all  in 
the  ordinary  sense  of  the  word.  There  was  a 
person  named  Wallace  who  had  a  licence,  but  he 
never  went  near  the  premises  in  respect  of  which 
the  licence  was  granted.  He  was  not  the  occupier 
of  them,  but  some  other  persons  were  who  carried 
on  therein  a  draper's  shop.  Now,  I  think  if  that 
set  of  facts  were  put  to  any  court,  they  would 
hardly  fail  to  arrive  at  the  conclusion  which  my 
brother  Wills  and  my  brother  Kennedy  arrived  at 
in  that  case,  that  it  was  not  a  oase  in  which  the  inn 
was  occupied  by  another  person  about  to  remove 
from  it.  Bat,  then,  taking  the  facts  in  this  case, 
I  think  there  is  good  ground  upon  which  the 
justices  might  arrive  at  the  opposite  conclusion. 
It  is  a  very  difficult  case  in  respect  of  its  facts, 
for  the  inn  had  never  been  deserted  as  an  inn. 


There  was  no  actual  break  in  the  possession  of 
the  inn  and  the  use  of  it,  and  although  it  was  not 
used  for  the  purpose  of  actually  retailing  intoxi- 
cating liquors,  it  was  yet  used  as  an  inn  of  such 
a  nature  that  I  do  not  think  one  could  rightly 
say,  having  regard  to  it,  that  there  had  been  a 
cessation  of  the  keeping  of  the  inn.  Upon  these 
grounds  I  think  that  Beg.  v.  Cotham  is  clearly 
distinguishable  from  the  present  case,  and, 
without  making  any  further  observation,  I  agree 
with  my  Lord  and  my  brother  Kennedy's  judg- 

men    "  Appeal  dismissed. 

Solicitors :  E.  W.  and  Bruce  Beat,  for  C.  E, 
Speakman,  Crewe;  Taylor,  Hoare,  and  PUcher, 
for  A.  and  0.  J.  Fletcher,  Northwich. 


Wednesday,  Feb.  1, 1905. 

(Before  Lord  Alverstonb,  C.  J.,  Kennedy  and 

Ridley,  JJ.) 

Crick  (app.)  v.  Nioholls  (reap.)  (a) 

Weights  and  measures — By-law — Weighing  instru- 
ment for  purpose  of  weighing  coal  not  exceeding 
2ou>t. — lewt.  sacks — \owt.  dead  weight —  Weights 
and  Measures  Act  1889  (52   &  53  Vict.  c.  21), 

8.28. 

By  a  by-law  made  by  a  local  authority  under 
sect.  28  of  the  Weights  and  Measures  Act  1889 
every  coal  dealer  conveying  coal  for  sale  by  retail 
or  for  delivery  to  a  purchaser  from  or  out  of 
any  vehicle  shall  constantly  carry  therewith 
a  correct  weighing  instrument  for  the  purpose  of 
weighing  any  quantity  of  coal  not  exceeding 
2cwt. 

The  respondent  carried  out  coal  in  a  cart  made  up 
in  icwt.  and  lcwt.  bags.  He  had  only  one  5676. 
dead  weight. 

Held,  that  he  had  committed  an  offence  against  the 
by-law. 

Case  stated  on  an  information  preferred  by  the 
appellant,  Nathan  William  Crick,  county  inspector 
of  weights  and  measures  for  the  county  of 
Somerset,  against  Charles  Nioholls,  of  Bridg- 
water, for  that  he,  Charles  Nioholls,  on  the  22nd 
April  1904,  at  the  parish  of  North  Pethertan, 
being  then  a  coal  dealer,  and  then  and  there  con- 
veying and  carrying  out  coal  for  sale  by  retail  in 
a  certain  vehicle,  unlawfully  did  not  carry  or 
provide,  and  was  not  then  provided  with,  such 
vehicle,  a  correct  weighing  instrument,  stamped  by 
an  inspector,  for  the  purpose  of  weighing  any 
quantity  of  coal  not  exceeding  2cwt.,  contrary 
to  the  by-law  for  the  county,  duly  made  and 
passed  by  the  Somerset  County  Council  on  the 
3rd  Jan.  1893,  and  which  by-law  was  at  the  time 
of  the  commission  of  the  offence,  and  still  is,  in 
force  in  the  county. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted : 

Nathan  William  Crick  was  an  inspector  of 
weights  and  measures  for  the  County  Council  of 
Somerset,  being  the  local  authority  for  the 
county. 

The  by-law  hereinafter  set  forth  was  duly  made 
and  published  by  the  County  Council  of  Somer- 
set, as  required  by  the  Weights  and  Measures  Aot 
1889  (52  &  53  Vict.  o.  21),  s.  28,  and  approved  by 

(a)  Beported  by  W.  di  B.  Hbhbibt,  Esq .  BarriBttMt-Lftw. 
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the  Board  of  Trade  (as  by  the  section  provided) 
on  the  10th  March  1893. 

The  respondent  was  a  coal  dealer  carrying  on 
business  at  Bridgwater,  in  the  county  of  Somer- 
set, and  on  the  22nd  April  1904,  at  the  parish  of 
North  Petherton,  in  the  connty,  was  conveying 
and  carrying  out  coal  for  sale  by  retail  in  a  cart 
or  waggon. 

In  such  cart  or  waggon  he  had  some  bags  or 
saoks  of  coal  made  up,  some  £cwt.  and  some  lcwt., 
the  majority  being  Jcwt. 

The  respondent  was  delivering  coal  at  North 
Petherton  on  the  22nd  April  1904  in  the  ordinary 
course  of  business.    . 

Nathan  William  Crick  spoke  to  the  respondent 
there  on  that  day,  and  called  his  attention  to  the 
scale  and  to  the  fact  that  he  had  only  one  561b. 
dead  weight. 

The  machine  which  the  respondent  had  at  the 
time  was  practically  correct,  and  was  duly  stamped 
by  a  qualified  inspector  of  weights  and  measures. 

The  aforesaid  by-law  of  the  Somerset  County 
Council,  so  made  by  such  council  on  the  3rd  Jan. 
1893,  under  sect.  28  (1)  of  the  Weights  and 
Measures  Act  1889  (52  &  53  Yict.  c.  21),  is  as 
f  0II0W8 : 

Every  coat  dealer  shall  provide,  and  every  person 
employed  by  him  who  shall  convey  or  carry  out  ooal  for 
sale  by  retail  or  for  delivery  to  a  purchaser  from  or 
ont  of  any  vehicle,  shall  constantly  carry  therewith  a 
oorreot  weighing  instrument  stamped  by  an  inspector, 
for  the  purpose  of  weighing  any  quantity  of  coal  not 
exceeding  2owt.  The  foregoing  by-law  was  made 
and  adopted  by  the  Somerset  County  Council  at  a 
meeting  held  at  the  Shire  Hall  at  Taunton  on  Tuesday, 
the  3rd  Jan.  1893.  In  witness  whereof  the  common 
seal  of  the  county  oounoil  is  hereunto  affixed.  The 
common  seal  of  the  county  council  was  hereunto  affixed 
in  the  presence  of  Edward  Flatman,  E.  E.  Tbothan, 
Members  of  the  Council. — William  Dunn,  Clerk  to  the 
Counoil. — Approved  by  the  Board  of  Trade  this  10th  of 
March  1893.— -C.  Ckcil  Trevor,  Assistant  Secretary. 

On  the  part  of  respondent  it  was  contended 
that  he  had  a  certain  machine  in  the  cart  or 
waggon,  that  he  had  a  £cwt.  weight  but  not  a 
lcwt.  weight,  and  that  it  was  possible  to  weigh 
lcwt.  of  coal  with  a  icwt.  weight,  which  he  had, 
as  he  could  weigh  the  coal  in  two  portions; 
thai  he  had  a  correct  weighing  instrument, 
stamped  by  an  inspector,  capable  of  weighing 
2owt  of  coal;  that  the  roason  the  respondent 
carried  one  weight  only — namely,  a  Jowt.  weight 
— was  that  if  he  carried  other  weights  he  would 
have  to  reduce,  according  to  their  weight,  the 
quantity  of  ooal  he  carried. 

On  the  other  hand,  the  prosecution  contended 
that  the  weighing  machine  which  the  respondent 
had  in  the  cart  or  waggon  did  not  comply  with 
the  above  by-law,  and  that  it  was  necessary  for 
and  incumbent  upon  the  respondent  to  have  suf- 
ficient weights  to  weigh  at  one  time  2cwt.  of  ooal 
if  the  purchaser  required  that  amount;  or,  at 
all  events,  that  the  respondent  was  bound  to  have 
then  and  there  in  his  possession  weights  to  the 
extent  of  lcwt.,  seeing  that  he  had  bags  of  coal 
for  sale  of  lcwt.  in  weight. 

The  justices  were  of  opinion  that  the  respon- 
dent had  complied  with  the  meaning  of  the 
by-law  under  the  Act  of  Parliament,  and  dismissed 
the  case. 

Garland  for  the  appellant. 

The  respondent  did  not  appear. 


Lord  Alyebstonb,  C.J. — I  think  that  the 
point  that  Mr.  Garland  takes  for  the  appellant 
is  one  to  which  we  must  give  effect — namely,  that 
here  the  by-law  contemplated  that  there  should 
be  a  means  of  checking  the  weight  of  each  bag 
that  was  being  tendered  for  sale  or  being  delivered 
in  pursuance  of  a  request.  I  think  it  was  intended 
that  the  inspector  should  be  able  to  weigh  any 
bag  that  he  might  pick  out  by  chance.  The 
lcwt.  bag  could  not  be  weighed  in  this  case 
except  in  two  operations,  or,  by  what  is  more 
feasable,  by  weighing  a  £owt.  bag  and  then 
ti 'eating  that  as  a  Jcwt.  weight.  The  justices 
ought  to  have  convicted.  If  they  had  dismissed 
the  case  because  the  offence  was  trifling  we 
should  not  have  interfered,  but  they  have 
dismissed  it  on  the  ground  that  the  by-law  was 
complied  with.  This  was  not  a  case  for  a  heavy 
penalty,  for  the  respondent  seems  to  have  acted 
perfectly  honestly. 

Kennedy  and  Ridley,  JJ.  concurred. 

Case  remitted  to  justices. 

Solicitors,  Reed  and  Heed,  for  Reed  and  Co., 
Bridgwater. 


Wednesday,  Feb.  1, 1905. 

(Before  Lord  Alyebstonb,  C.J ,  Kennedy  and 

Ridley,  JJ.) 

Bayley  (app.)  v.  Cook  (resp.).  (a) 

Food  and  drugs — Certificate  of  analyst — Standard 
of  percentages  not  set  out—Sufficiency. 

A  person  being  charged  with  selling  milk  deficient 
in  milk  fat  to  the  extent  of  53  per  cent.,  the 
analyst' 8  certificate  stated  that  the  sample  con' 
tained  parts  and  the  percentages  of  foreign 
ingredients  as  under  :  '*  Milk  fat  1*4  per  cent. ; 
milk  solids,  other  than  milk  fat,  5*6  per  cent. 
Observations :  This  milk  is  deficient  in  milk 
solids,  other  than  milk  fat,  to  the  extent  of  2*9 
per  cent.,  which  is  equivalent  to  the  addition  of 
34*2  per  cent,  of  water.  It  is  also  deficient  in 
milk  fat  to  the  extent  of  53'4  per  cent,  of  the 
milk  fat." 

Held,  that  the  certificate  was  good. 

Case  stated  on  an  information  preferred  against 
the  respondent  for  unlawfully  and  wilfully 
selling  to  the  appellant,  to  his  prejudice,  milk 
not  of  the  nature,  substance,  and  quality 
demanded,  being  deficient  in  milk  fat  to  the 
extent  of  53  per  cent. 

It  was  objected  on  behalf  of  the  respondent 
that  the  analyst's  certificate  was  defective  owing 
to  its  stating  that  the  sample  contained  "  the 
percentages  of  foreign  ingredients  as  under,"  and 
not  setting  them  out,  and  in  not  stating  the 
standard  upon  which  it  was  based. 

The  material  parts  of  the  certificate  were  as 
follows : 

I  am  of  opinion  that  the  same  is  a  sample  of 
adulterated  milk,  and  I  am  of  opinion  that  tbe  sample 
contained  the  parts  as  under,  and  the  percentages  of 
foreign  ingredients  as  under :  Milk  fat,  1*4  per  oent. ; 
milk  solids  other  than  milk  fat,  5*6  per  cent.  Obaer* 
vations  :  This  milk  is  deficient  in  milk  solids  other  than 
milk  fat  to  the  extent  of  2*9  per  cent.,  whioh  is  equiva- 
lent to  the  addition  of  34*2  per  oent.  of  water.  It  ia  also 
deficient  in  milk  fat  to  the  extent  of  53*4  per  cent,  of  tbe 
milk  fat. 


(a)  Reported  by  W.  db  B.  HbbbIbt,  Biq.,  Barrteter-a.1 
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The  justices  dismissed  the  information  on  the 
ground  that  the  certificate  was  bad. 

C.  A.  Russell,  K.C.  and  W.  J.  H.  Brodriok  for 
appellant. 

The  respondent  did  not  appear. 

Lord  Alvkbstonb,  (J.J. — I  do  not  wish  it  to  be 
thought  that  the  provisions  of  the  Sale  of  Food 
and  Drags  Act  1899  have  in  any  way  lessened 
the  obligation  of  the  analyst  to  state  what  he  is 
bound  to  state  under  sect.  18  of  the  Sale  of  Food 
and  Drugs  Act  1875,  and  to  give  his  certificate  in 
the  form  necessary  by  that  section.  If  nothing 
more  appeared  on  the  certificate  than  "  milk  fat 
1*4  per  cent."  I  do  not  think  that  would  be 
enough.  The  certificate  must  show  that  the 
sample  of  milk  has  been  compared  with  some 
standard.  It  would  perhaps  have  been  more 
oorrect  to  state  in  the  certificate  what  the 
proper  quantity  of  milk  fat  ought  to  be,  but  upon 
examination  that  does  appear  on  the  face  of  the 
certificate,  for  it  shows  correctly  how  much  milk 
fat  was  deficient,  and  when  that  is  compared  with 
the  3  per  cent,  in  rule  1  of  the  Sate  of  Milk 
Regulations  1901,  made  under  sect.  4  of  the  Act 
of  1899,  the  standard  of  calculation  can  be 
gathered  from  the  certificate  itself. 

Kennedy,  J. — I  am  of  the  same  opinion.  A 
person  charged  should  know  what  was  complained 
of  and  what  he  was  accused  of,  without  having  to 
enter  into  elaborate  calculations.  The  certificate 
should  err  on  the  side  of  clearness  and 
simplicity.  The  Act  of  1899  does  not  in  any  way 
lessen  the  duty  of  the  analyst  under  the  Act  of 
1875. 


Ridlbt,  J.— I  agree. 


Appeal  allowed. 


Solicitors:   Bobbins,  Billing,  and  Co.,  for  H. 
Barber,  Winchester. 


Thursday,  Feb.  2, 1905. 

(Before  Lord  Alvbrstonb,  C.J.,  Kennedy,  and 

Ridley,  JJ.) 

Robinson  (app.)  v.  Gbbgory  (resp.).  (a) 

Local  government — By-law— Borough  —  Evidence 
of  publication — Authenticated  copy— Municipal 
Corporations  Act  1882  (45  &  46  Vict.  c.  50), 
m.  23,  24. 

By  sect.  24  of  the  Municipal  Corporations  Act 
1882  the  production  of  a  written  copy  made  by 
the  council,  if  authenticated  with  the  corporate 
seal,  shall,  until  the  contrary  be  proved,  be  suffi- 
cient evidence  of  the  due  making  and  existence  of 
the  by-law. 

Held,  that  such  certificated  copy  was  prima 
evidence  that  the  requirements  of  sect.  23  had 
been  complied  with,  and  no  further  evidence  of 
publication  need  be  given. 

Case  stated  on  an  information  preferred  by  the 
appellant  under  by-law  No.  6  of  the  by-laws  duly 
made  for  the  good  rule  and  government  of  the 
borough  of  Swindon  under  the  provisions  of 
sect.  23  of  the  Municipal  Corporations  Act  1882 
(45  &  46  Yict.  c.  50;,  against  the  respondent,  for 
that  he,  the  respondent,  on  the  15th  June,  at  the 
borough  and  parish  of  Swindon,  did  frequent  and 
nae  a  certain  street— to  wit,  Milton- road — within 
the  borough,  either  on  behalf  of  himself  or  of  some 
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other  person,  for  the  purpose  of  bookmaking  or 
betting  or  wagering,  or  agreeing  to  bet  or  wager, 
with  some  other  person,  contrary  to  the  by-law 
for  the  borough  in  that  behalf  duly  made  at  a 
meeting  of  the  council  of  the  borough,  held  on  the 
14th  May  1901,  which  by-law  was,  at  the  time  of 
the  commission  of  the  offence,  and  still  is,  in  force 
for  the  borough. 

The  by-law  under  which  the  proceedings  were 
taken  is  as  follows : 

No  person  shall  frequent  and  nee  any  street  or  public 
place,  either  on  behalf  of  himself  or  of  any  other  person, 
for  the  purpose  of  bookmaking  or  betting  or  wagering, 
or  agreeing  to  bet  or  wager  with  any  other  person. 

Upon  the  hearing  of  the  information  the 
respondent  pleaded  not  guilty,  and  evidence  in 
support  of  the  charge  was  taken,  which  the 
justices  considered  disclosed  a  case  for  the  respon- 
dent to  answer,  and  included  evidence  of  the  due 
making  and  existence  of  the  By-law  No.  6  and 
the  production  of  a  printed  copy  of  the  by-law 
authenticated  by  the  corporate  seal  of  the  borough 
of  Swindon. 

The  respondent  did  not  offer  any  affirmative 
evidence  to  show  that  the  by-law  did  not  exist, 
or  was  not  in  force  or  bad  not  been  duly  made  or 
published ;  but,  as  a  preliminary  objection,  con- 
tended that  the  information  must  be  dismissed 
because  there  was  no  evidence  before  the  justices 
of  any  publication  of  the  by-law,  and  he  referred 
to  Motteram  v.  Eastern  Counties  Railway  Com- 
pany (7  0.  B.  N.  S.  58). 

The  appellant  relied  upon  sect.  24  of  the 
Municipal  Corporations  Act  1882  (45  &  46  Yict. 
c.  50),  and  contended  that  the  authenticated  copy 
so  put  in  by  him  as  aforesaid  was  sufficient  evi- 
dence, until  the  contrary  was  proved,  of  the 
by-law  being  in  force  and  of  compliance  with  the 
requirements  of  sect.  23  of  that  Act,  and  that  no 
further  publication  of  the  by-law  was  necessary, 
and  that  even  assuming  publication  was  neces- 
sary publication  ought  to  be  presumed,  and  that 
it  was  for  the  respondent  to  disprove  publi- 
cation. 

The  justices  were  of  opinion  that  the  conten- 
tion of  the  respondent  was  well  founded,  and  that 
in  order  to  obtain  a  conviction  the  appellant 
ought  to  have  given  some  evidence,  however  slight, 
that  the  by-law  was  published  or  promulgated 
after  it  came  into  force  by  virtue  of  sect.  23  of 
the  Municipal  Corporations  Act  1882. 

They  therefore  dismissed  the  information. 

The  written  judgment  of  the  justices  was  as 
follows : 

In  this  case  one  Alfred  Gregory  was  summoned  by 
the  police  under  the  sixth  corporation  by-law  on  two 
summonses  which  alleged  that  he  frequented  and  used 
Milton-road  on  the  15th  and  16th  June  for  the  purpose 
of  bookmaking.  The  town  clerk  appeared  for  the 
police.  The  defendant  was  represented  by  counsel  (Mr. 
Blron).  By  consent  the  tiro  summonses  were  taken 
together,  and  the  defendant  pleaded  not  guilty.  The 
town  ol^rk  having  examined  on  oath  a  deteotive 
sergeant,  and,  Mr.  Biron  having  cross-examined  him,  Mr. 
Biron  called  on  the  town  clerk  to  formally  prove  the  by- 
law, wbioh  the  town  clerk  proceeded  to  do,  following 
the  prooedure  presoribed  by  sect.  24  of  the  Municipal 
Corporations  Act  1882,  and  we  find  as  a  fact  that  the 
due  making  and  existence  of  the  by-law  were  proved. 
The  town  olerk  then  olosed  his  case.  Mr.  Biron  there- 
upon on  behalf  of  the  defendant  submitted  that  no 
offenoe  had  been  disclosed,  no  publication  of  the  by- 
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law  having  been  given  in  evidence.  The  town  clerk  sub- 
mitted that  no  publication  of  this  by-law  was  necessary 
beyond  that  prescribed  by  sect.  23  of  the  Municipal 
Corporations  Aot  1882.  After  consultation  we  came  to 
the  conclusion  that  this  by-law  required  publication, 
and  that  the  requirements  prescribed  by  sect.  23  of  the 
Municipal  Corporations  Aot  1882  included  publication, 
and  that  the  offence  being  a  criminal  offence  some  proof 
of  publication  was  necessary,  and  in  the  complete 
absence  of  proof  we  dismissed  the  summons,  but  we 
adjourned  the  formal  entry  of  the  judgment  for  fourteen 
days  to  enable  the  town  clerk  to  consult  the  corporation, 
and,  having  regard  to  the  likelihood  of  an  appeal  being 
lodged  against  our  decision,  we  thought  it  best  to  reduce 
our  judgment  into  writing  and  shortly  st%te  our  reasons. 
We  believe  that  all  laws  require  promulgation  or  pub- 
lication, though  the  manner  of  promulgation  is  matter 
of  very  great  difference.  With  regard  to  the  common 
law  of  England,  previous  publication  is  presumed  and 
formal  promulgation  is  only  excused  in  the  case  of 
statutes  as  "  every  man  in  England  is  in  judgment  of 
law  party  to  their  making,  being  present  thereat  by 
his  Parliamentary  representative."'  But  whatever  the 
manner,  it  is  incumbent  on  the  promulgator  ta  do  it 
in  the  most  public  and  perspicuous  manner,  and  even 
with  regard  to  statutes  copies  are  printed  at  the  King's 
Press  for  the  information  of  the  whole  land.  By- 
laws are  an  invasion  of  the  common  law  of  the  realm, 
and,  we  should  have  thought,  require  the  fullest  publicity 
before  binding  persons  to  be  affeoted  thereby.  We  have 
tested  our  decision  by  the  analogy  of  such  other  by- 
laws as  occur  to  us.  With  regard  to  railway  by-laws,  a 
particular  form  of  publication  is  prescribed  by  the 
Consolidation  Aot  of  1845,  and  in  the  case  of  Motteram 
v.  Eastern  Counties  Railway  the  necessity  for 
promulgating  all  laws  is  treated  as  aooepted  law.  With 
regard  to  by-laws  under  the  Elementary  Eduoation 
Aot  1870,  if  such  by-laws  are  sanctioned  by  His  Majesty 
by  Order  in  Council,  then  such  by-laws  have  effect  as  if 
they  were  enacted  in  the  Elementary  Eduoation  Aot 
1870,  and  formal  promulgation  is  rendered  unnecessary. 
With  regard  to  by-laws  under  the  Public  Health  Acts, 
we  have  carefully  considered  sects.  182  to  188  of  the  Aot 
of  1875,  so  as  to  try  to  come  to  a  oorrect  legal  decision  in 
this  case.  With  regard  to  by-laws  made  under  the 
Municipal  Corporations  Aot  1882  and  the  Looal 
Government  aot  1888,  we  can  discover  no  provisions  in 
these  statutes  with  regard  to  publication,  and  the  town 
olerk  submitted  that  no  publication  was  required  by  law, 
and  that  because  the  due  making  of  this  by-law  was 
proved  and  its  existenoe  (whioh  we  read  to  mean  "  non- 
appeal  ")  no  proof  of  publication  was  necessary.  In  out 
opinion  the  compliance  by  the  police  with  Beet.  24  of 
the  Municipal  Corporations  Aot  1882  does  not  impose 
on  the  defendant  the  liability  to  prove  non-publication, 
therefore  in  our  opinion  the  question  remains :  Ma»t 
this  by-law  be  duly  published  after  the  requirements 
of  sect  23  of  the  Municipal  Corporations  Aot  1882  have 
been  complied  with  and  the  publication  proved?  In 
our  opinions  publication  is  necessary,  and  therefore 
some  proof  of  publication  was  necessary  to  support  the 
summons  against  the  defendant.  Very  slight  proof  of 
publication  would  have  satisfied  us  on  the  prinoiple 
Omnia  rite  acta,  &o. 

The  following  ie  a  copy  of  the  certificate 
attached  to  the  copy  of  the  by-laws  produced 
before  the  justices : 

I  hereby  certify  that  a  copy  of  the  foregoing  by-laws, 
sealed  with  the  corporate  seal  of  the  said  borough,  was 
on  the  15th  May  1901  sent  to  His  Majesty's  Principal 
Secretary  of  State ;  that  oopies  were  also  on  the  same  day 
affixed  on  the  town  hall  in  the  said  borough  ;  and  that 
His  Majesty  the  King,  by  the  advice  of  his  Privy  Council, 
within  the  period  of  forty  days  after  a  copy  of  such 
by-laws  was  sent  to  His  Majesty's  Principal  Secretary  of 
State  as  aforesaid,  did  not  disallow  the  said  by-laws  or 


any  part  or  parts  thereof,  nor  did  His  Majesty  the  King 
enlarge  the  time  within  whioh  the  said  by-laws  should 
not  come  into  force. — Dated  this  3rd  day  of  July  1901. — 
(Signed)  Robt.  Hilton,  Town  Clerk. 

Daldy  for  the  appellant.  The  justices  dis- 
missed the  information  on  the  ground  that  there 
was  no  evidence  of  publication  of  this  by-iaw.  A 
sealed  copy  of  the  by-laws  was  put  in  evidence, 
and  so  far  as  by-laws  of  this  nature  are  con- 
cerned— namely,  for  the  good  government  of  the 
borough,  the  question  depends  upon  sects.  23  and 
24  of  the  Municipal  Corporations  Act  1882.  By 
sub-sect.  3  of  sect.  23  a  by-law  is  not  to  come 
into  force  until  the  expiration  of  forty  days  after 
a  copy  thereof  has  been  fixed  on  the  town  hall, 
and  under  sub-sect.  4  the  by-law  is  not  to  come 
into  force  until  the  expiration  of  forty  days  after 
a  copy  thereof,  sealed  with  the  corporate  seal,  has 
been  sent  to  the  Secretary  of  State,  and  if  within 
those  forty  days  the  Queen,  with  the  advice  of 
her  Privy  Council,  disallows  the  by-law  or  part 
thereof,  the  by-law  or  part  disallowed  is  not  to 
come  into  force.  By  sect.  24  the  production  of  a 
written  copy  of  a  by-law  made  by  the  council 
under  that  Act,  if  authenticated  by  the  corporate 
seal,  shall  be  sufficient  evidence  of  the  due  making 
and  existenoe  of  the  by-law,  and  if  it  is  so  stated 
in  the  copy  of  the  by-law  having  been  approved 
and  confirmed  by  the  authority.  The  fixing  on 
the  town  hall  is  really  a  part  of  the  creation  of 
the  by-law,  and  the  authentication  by  the  cor- 
porate seal  and  the  certificate  attached  to  the 
copy  of  the  by-laws  signed  by  the  town  clerk  are 
evidence  that  the  by-law  has  been  duly  made  and 
is  in  existence.  Therefore  it  is  in  force,  and  all 
the  conditions  necessary  to  bring  it  into  force, 
such  as  the  fixing  and  publication,  must  be  pre- 
sumed. 

The  respondent  did  not  appear. 

Alverstone,  C.J. — We  need  not  trouble  you 
any  more,  Mr.  Daldy.  It  seems  to  us  that  the 
magistrates  ought  to  have  convicted  in  this  case. 
The  certificate  put  in  under  the  seal  stated  that 
the  by-law  had  been  sent  on  the  15th  May  to  His 
Majesty's  Secretary  of  State,  and  that  copies  were 
also  on  the  same  date  fixed  on  the  town  hall  in  the 
said  borough.  Sect.  23  provides  that  the  by-law 
shall  be  fixed  on  the  town  hall,  and  also  there  are 
certain  limits  of  time  before  it  can  come  into 
operation.  Sect.  24  says :  "  The  production  of  a 
written  copy  made  by  the  council,  if  authenticated 
with  the  corporate  seal,  shall,  until  the  contrary  be 
proved,  be  sufficient  evidence  of  the  due  making 
and  existence  of  the  by-law."  I  thought  at  first 
possibly,  inasmuch  as  there  were  two  separate  con- 
ditions, it  would  not  be  sufficient  to  ahow  only  the 
formality  as  to  the  making  had  been  complied 
with.  But  it  seems  to  me,  inasmuch  as  the  certi- 
ficate deal 8  with  the  condition  which  is  necessary 
before  the  by-law  can  exist,  and  as  the  section 
has  made  it  prima  facie  evidence  both  of  the 
making  and  of  the  existence,  and  the  certificate 
refers  to  the  particular  matter  which  would  give 
it  validity,  that  this  objeotion  ought  not  to  prevail. 
I  am  aware  it  is  entirely  within  our  discretion  as 
to  what  we  do  with  the  costs  where  the  appel- 
lants do  not  appear  and  do  not  put  the  law  in 
motion,  but  at  the  same  time  in  this  case,  there 
being  no  merits,  and  the  point  having  been  taken 
as  an  answer  to  the  information,  and  the  appel- 
lants   being  obliged  to  come  here  to  get  the 
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matter  set  right,  we  think  the  respondent  ought 
to  pay  the  costs  of  this  appeal. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  sect.  24,  which  makes  the  produc- 
tion of  a  written  copy  of  the  by-law,  if  authenti- 
cated by  the  corporate  seal,  until  the  contrary  is 
proved,  sufficient  evidence  of  the  due  making  and 
existence  of  the  by-law,  and  the  by-law  having 
been  approved  and  confirmed,  covers  all  the  provi- 
sions of  sub- sects.  2,  3,  and  4  of  the  preceding 
section,  and,  until  the  contrary  is  made  out,  it  is 
to  be  sufficient  evidence  of  the  due  making.  That 
refers  evidently,  I  should  say,  to  sub-sect.  2  of 
aeot  23.  8uch  a  by-law  shall  not  be  made  unless 
at  least  two-thirds  of  the  whole  number  of  the 
council  are  present.  What  do  the  words 
"  existence  of  tne  by-law  "  mean  P  It  must  mean 
existence  of  the  by-laws  in  an  operative  condition. 
Now,  such  a  by-law  shall  not  come  into  force 
until  the  expiration  of  forty  days  after  a  copy 
thereof  has  been  fixed  on  the  town  hail,  and 
there  are  certain  other  provisions  about  its  not 
coming  into  force  until  certain  things  shall  have 
been  done.  It  seems  to  me  making  and 
existence  means  the  making  of  the  by-law  and 
its  existence  as  an  operative  existence,  an  effective 
thing,  and  if  so,  proof  was  given  here,  and  there 
was  sufficient  evidence  of  publication. 

Bidlbt,  J.-I  agree.  Ajypwl  aUw)ed 

Solicitors :  Bobbins,  Billing,  and  Co.,  for  Robert 
HOton,  Town  Clerk,  Swindon. 


Thursday,  Feb.  2, 1905. 

(Before  Lord  Alverstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Poplar  Union  (app.)  v.  Martin  (resp.)  (No.  2.) (a) 

Poor  law — Pauper — Refusal  to  maintain — Work 
ofered  with  conditions — Vagrancy  Act  1824 
(5  Geo.  4,  c.  83),  s.  3. 

If.,  an  able-bodied  pauper,  having  entered  the  P. 
Workhouse,  was  taken  to  and  offered  work  on  a 
farm.  He  would  not  have  been  allowed  to  start 
work  on  the  farm  without  giving  an  undertaking 
and  signing  an  agreement  to  conform  to  the  rules 
and  conditions  of  employment  on  such  farm. 

The  following  were  the  material  conditions  in  the 
agreement :  I  promise  to  abstain  from  all  in- 
toxicating drink  whilst  resident  on  the  colony ; 
and  I  pledge  myself  not  to  enter  any  premises 
where  intoxicating  drink  is  sold,  ana  to  dis- 
courage others  from  doing  so.  \I  also  promise  to 
abstain  from  the  use  of  all  profane  language 
whilst  on  the  colony.  1  promise  to  attend  the 
8aturday  night  roll- call  meetings  in  the  citadel, 
and  any  special  meetings  which  may  from  time 
to  time  be  arranged  by  the  governor  of  the  colony. 
I  also  promise  to  attend  some  place  of  worship 
once  on  a  Sunday. 

M.  refused  to  sign  the  agreement  and  to  work  on 
its  terms. 

He  subsequently  returned  to  the  workhouse  and 
became  chargeable  to  the  rates. 

On  an  information  charging  him  that  he,  being  a 
person  able  wholly  or  in  part  to  maintain  him- 
self, wilfully  refused  and  neglected  so  to  do, 
whereby  he  became  chargeable  to  the  union. 

(«)  Reported  by  W.  Di  B.  Hubert,  Eaq.f  Barriiter-*t-LA7r. 


Held,  that,  as  these  conditions  had  no  relation  to 
either  the  work  or  to  the  proper  or  efficient  dis- 
charge of  the  work,  the  refusal  of  the  pauper  to 
accept  work  on  these  conditions  did  not  make 
him  guilty  of  having  wilfully  refused  and 
neglected  to  maintain  himself. 

Case  stated  on  an  information  preferred  by  the 
appellants  against  the  respondent  for  that  he 
being  a  person  able  wholly  or  in  part  to  maintain 
himself  by  work  or  other  means,  did  wilfully 
refuse  or  neglect  so  to  do,  whereby  he  became 
chargeable  to  the  union. 

The  respondent  was  an  able-bodied  man  of 
thirty-nine  years  of  age,  and  on  the  23rd  Feb. 
1904  was  admitted  to  the  Poplar  Workhouse,  and 
on  the  13th  April  following  he  and  ten  other 
inmates  were  taken  by  the  labour-master  to  the 
farm  colony  established  by  William  Booth  for  the 
reception  and  employment  of  destitute  men. 

Under  the  terms  of  an  agreement  between  the 
appellants  and  William  Booth  the  respondent 
could  have  started  work  at  the  colony  on  proba- 
tion, receiving  as  remuneration  his  food  and 
lodging  free  and  6d.  a  week  in  the  nature  of 
pocket  money,  and  if  the  respondent  had  after 
two  or  three  weeks  been  employed  upon  brickwork 
he  could  have  earned  4Jd.  a  yard  for  digging  clay, 
at  which  rate  it  is  possible  for  some  men  to  earn 
30s.  a  week. 

He  was  told  to  go  to  work  in  the  brickfield  at 
the  colony. 

It  was  not  possible  to  do  more  than  guess  at 
the  remuneration  which  he  might  have  earned 
later  on. 

These  terms  were  explained  to  the  respondent, 
and  he  was  asked  to  sign  an  undertaking  to  con- 
form to  the  rules  of  the  colony,  but  he  refused  to 
work  upon  these  terms  or  to  sign  such  under- 
taking, and  left  the  colony. 

On  the  18th  April  1904  the  respondent  returned 
to  Poplar  Workhouse  and  again  became  charge- 
able on  the  rates. 

It  was  contended  on  behalf  of  the  appellants 
that  the  respondent  had  rendered  himself  liable 
to  conviction  as  an  idle  and  disorderly  person 
under  sect.  3  of  5  Geo.  4,  c.  83. 

The  magistrate  decided  against  this  contention, 
but  stated  a  case  for  the  High  Court,  which 
remitted  the  matter  to  him  (91  L.  T.  Rep.  550) 
to  inquire  whether  the  respondent  did  actually 
refuse  wilfully  to  maintain  himself. 

At  the  further  hearing  it  was  proved  that  on  the 
13th  April  1904  the  respondent  came  to  the 
colony,  and  on  the  14th  was  handed  a  form  of  agree- 
ment to  sign,  and  that  the  respondent  refused  to 
sign  it  and  to  work  on  its  terms. 

The  respondent  would  not  have  been  allowed  to 
work  at  the  colony  except  upon  his  agreeing  to 
all  the  terms  of  this  agreement. 

The  respondent  assigned  no  reason  for  refusal 
except  that  the  remuneration  was  insufficient. 
The  respondent  stated  that  he  was  a  member  of 
the  Church  of  England,  and  it  was  proved  that 
there  was  a  church  of  that  denomination  that  he 
could  have  attended. 

The  magistrate  was  of  opinion  that  the  con- 
ditions contained  in  the  agreement,  by  which 
the  colonist  was  required  to  undertake  to  dis- 
courage other  colonists  from  entering  premises 
where  intoxicating  liquors  are  sold  and  was  to 
attend  the  Saturday  night  roll-call  and  other 
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special  meetings,  which  were  explained  to  be  a 
form  of  church  parade,  and  was  to  attend  some 
place  of  worship  once  on  a  Sunday,  were  not 
reasonable  conditions  to  be  attached  to  his  em- 
ployment, and  the  respondent  was  justified  in 
refusing  work  on  those  conditions,  and  was  there- 
fore not  guilty  of  the  offence. 

The  agreement  to  be  signed  was  as  follows : 

I  being  by  trade  or  profession  a  but 

being  unable  to  find  work,  hereby  apply  for  admission 
and  work  on  the  above-mentioned  colony.  I  agree  to 
obey  all  the  rules  and  regulations  made  for  the  good  and 
management  of  the  colony,  and  to  carry  out  all  the 
instructions  whiob  may  be  given  me  by  the  officers  and 
superintendents  under  whom  I  work.  I  promise  to 
abstain  from  all  intoxicating  drink  whilst  resident  on 
the  oolony,  and  I  pledge  myself  not  to  enter  any  premises 
where  intoxicating  drink  is  sold,  and  discourage  others 
from  doing  so.  I  also  promise  to  abstain  from  the  use  of 
all  profane  language  whilst  on  the  oolony.  I  promise  to 
attend  the  Saturday  night  roll*  call  meetings  in  the  Citadel, 
and  any  special  meeting  which  may  from  time  to  time 
be  arranged  by  the  governor  of  the  oolony.  I  also  promise 
to  attend  some  place  of  worship  onoe  on  a  Sunday.  I 
fully  understand  the  regulations  as  to  grants  as  printed 
on  the  other  side,  and  am  quite  willing  to  allow  all  or 
part  of  my  cash  earnings  for  speoial  work  or  overtime 
or  grant  recommended  by  superintendent  to  be  credited 
to  me  in  the  service  fund  of  the  oolony  week  by  week. 
I  will  not  at  any  time  during  my  residence  on  the 
oolony  engage  in  trade  or  barter,  oither  with  my  fellow 
colonists  or  outsiders.  I  agree  that  all  matters  in 
dispute  as  between  myself  on  the  one  hand  and  any 
representative  of  the  governor  or  any  other  colonist  or 
other  person  on  or  connected  with  the  oolony  on  the 
other  hand  during  or  arising  out  of  or  in  connection  with 
my  stay  here  shall  be  referred  to  the  sole  arbitration  of 
the  governor  for  the  time  being  of  the  oolony,  whose 
decision  shall  be  final  and  binding  upon  both  of  us,  and 
further  I  agree  that  I  will  not  take  or  commence  any 
steps  or  proceedings  of  a  legal  nature  or  character 
against  any  outside  person  without  the  governor's  pre- 
vious advice  and  consent  in  writing,  except  upon  the 
terms  that  all  my  connection  with  the  oolony  be  pre- 
viously severed.  For  any  infringement  of  rules,  negli- 
gence of  work,  disobedienoe,  or  any  other  misoonduot,  I 
render  myself  liable  to  instant  dismissal,  and  fully  under- 
stand that  such  dismissal  shall  thereafter  be  a  barrier  to 
my  readmission  either  to  the  training  farm  or  main 
oolony.  This  condition  also  applies  in  the  event  of  my 
leaving  secretly  or  without  due  regard  to  the  terms  and 
conditions  of  this  agreement.  I  hereby  declare  that  I 
have  read  or  have  had  read  to  me  the  preoeding  rules 
and  conditions  and  thoroughly  understand  them. — 
Signed  .—Date 

Colam  for  the  appellants. 

The  respondent  did  not  appear. 

Lord  Alybbstonb,  G.J. — The  question  in  this 
case  raises  a  point  of  very  considerable  difficulty, 
and  undoubtedly  it  may  possibly  have  to  be  con- 
sidered again  with  reference  to  other  circum- 
stances where  a  charge  is  made  under  this  section. 
Of  course,  what  we  nave  got  to  say  is  that  the 
person  charged  in  this  case,  being  able  wholly  or 
in  part  to  maintain  himself  or  his  or  her  family 
by  work  or  other  means,  wilfully  refused  or 
neglected  to  do  so,  by  which  refusal  or  neglect 
he  or  she  becomes  chargeable  to  the  parish.  The 
man  is  offered  work  for  his  food  and  6VJ.  pocket 
money,  and  there  are  undoubtedly  salutary  and 
useful  conditions,  to  which  Mr.  Oolam  has  called 
our  attention,  that  if  any  man  is  paid  for  his 
work  it  will  go  to  a  fund  in  which  he  has  some 


interest — what  exact  interest  he  has  we  have  not 
been  informed ;  and  he  was  about  to  be  employed 
in  work  which  would  make  him  competent  to  earn 
a  higher  rate  of  wages,  it  is  said,  in  two  or  three 
weeks.  I  am  perhaps  putting  it  too  high;  the 
words  are,  "  if  the  respondent  had  after  two  or 
three  weeks  been  employed  upon  brickwork  he 
could  have  earned  4$d.  a  yard  for  digging,  at  which 
rate  of  Day  it  is  possible  for  some  men  to  earn  90s. 
a  week.  However,  he  probably  would  have  got 
himself  into  such  a  position  or  habit  of  working 
as  to  have  got  a  fair  rate  of  wages.  Now,  taken 
by  itself,  and  if  there  had  been  nothing  else  in  the 
case,  I  should  have  hesitated  a  long  time  before  I 
came  to  the  conclusion  that  the  man  who  was 
offered  without  restriction  employment  of  that 
kind  had  not  wilfully  refused  to  work.  It  is  true 
the  man  objected  to  the  rate  of  pay ;  he  said  it 
was  not  enough;  and  there  might  be  circum- 
stances under  whioh,  if  it  turned  out  that  the  food 
offered,  or  something  of  that  sort,  showed  that  he 
was  not  getting  very  substantial  remuneration, 
that  there  might  be  a  ground  for  refusal;  but 
the  magistrate  has  thought  that  the  conditions 
attached  to  this  possible  employment  were  either 
not  reasonable,  or,  we  must  take  it,  were  not  such 
as  the  non-compliance  or  the  refusal  to  comply 
with  made  the  man  wilfully  refuse  to  do  work 
whioh  would  help  him  wholly  or  in  part  to  main- 
tain himself.  I  do  not  wish  to  express  that  the 
conditions  in  themselves  are  unreasonable  con- 
ditions. I  do  not  think  if  a  man  does  go  down  to 
a  oolony  of  this  kind  it  is  at  all  unreasonable  that 
he  Bhould  be  asked  to  report  himself  or  to  attend 
meetings,  nor  do  I  think  it  unreasonable  that  he 
should,  if  he  goes  there,  be  asked  to  put  himself 
under  certain  restrictions  as  to  intoxicating 
liquors ;  but  I  have  this  feeling,  that  those  are  not 
the  kind  of  tests  whioh  ought,  in  dealing  with  this 
case  of  a  criminal  offence,  to  apply.  It  seems  to 
me,  it  being  necessary  to  draw  the  line  at  some 
point,  the  conditions  ought  to  be  conditions 
which  affect  his  work,  and,  if  the  terms  on  whioh 
he  is  offered  work  are  reasonable  with  reference 
to  the  work  which  he  is  called  on  to  do,  we  ought 
to  hesitate  a  long  time  before  we  should  hold 
that  a  man  was  justified  in  refusing  to  do 
work  on  conditions  which  are  reasonable  with 
reference  to  the  work,  as,  for  instance,  coming  at 
certain  hours,  obeying  orders  in  the  course  of 
his  work,  observing  hours  for  meals,  and  things 
of  that  kind,  and  as  to  conducting  himself  during 
the  hours  of  work  and  in  connection  with  his 
work  in  a  way  which  would  seem  to  be  reasonable. 
But  I  doubt  myself  whether,  in  considering  this 
question  under  isect  3,  we  have  a  right  to  say 
that  the  court  may  regard  the  conditions  imposed 
upon  the  man  to  which  he  is  not  willing  to  assent, 
which  are  conditions  imposed  upon  the  man  and 
made  an  obligation,  whioh  have  no  relation  to  the 
work  at  all.  The  attendance  at  some  place  of 
worship  on  Sunday  is  a  perfectly  proper  thing, 
and  if  we  can  induce  people  so  to  attend  it  ifl 
obviously  what  we  ought  to  encourage.  I  take 
no  objection  in  this  particular  case  to  attending 
the  meetings  of  the  particular  organisation  that 
was  offering  the  man  work ;  on  the  other  hand,  of 
course,  there  are  religious  bodies  and  religious 
creeds  in  England  which  are  perfectly  lawful,  to 
whioh  people  might  take  very  reasonable  objec- 
tion to  attending.  In  the  same  way,  as  far  as  I 
am  concerned,  anything  whioh  would  promote 
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the  cause  of  temperance,  or  which  will  induce 
people  to  advocate  the  cause  of  temperance,  no 
judge,  who  knows  the  connection  between  crime 
and  drink,  I  think,  would  for  a  moment  hesitate 
to  say  that  he  would  be  the  last  person  to  think 
that  that  is  unreasonable.  On  the  other  hand,  I 
doubt  whether  it  is  quite  a  consideration  we 
ought  to  allow  to  form  a  matter  of  consideration 
when  we  are  dealing  with  a  question  of  refusal  to 
work.  The  obligations  not  to  go  to  a  public- 
house  while  he  is  at  the  colony,  to  abstain  from 
all  intoxicating  drink,  and  to  pledge  himself  not 
to  enter  any  premises  where  intoxicating  drink 
is  sold,  and  to  discourage  others  from  doing  so, 
admirable  as  they  are  in  themselves,  in  my  opinion 
have  nothing  to  do  with  the  man's  work,  or  the 
question  whether  he  is  willing  to  work  at  all,  or 
whether  he  will  work  in  a  proper  way.  Without 
going  as  far  as  the  magistrate  goes  in  saying 
they  are  not  reasonable  conditions  —  possibly 
what  he  meant  to  express  in  his  own  short  way  of 
putting  it  was  that  they  were  not  reasonable  con- 
ditions to  be  attached  to  the  conditions  of  his 
employment  —  I  come  to  the  conclusion  that 
these  conditions  or  some  of  them,  having  no 
relation  to  either  the  work  or  the  proper  and 
efficient  discharge  of  the  work,  are  not  conditions 
which  a  court  of  justice  ought  to  take  into  con- 
sideration when  they  are  deciding  whether  a 
man  has  wilfully  refused  or  neglected  to  do  work 
within  the  meaning  of  sect.  3.  I  think,  there- 
fore, for  this  reason,  the  decision  of  the  magis- 
trate must  be  upheld. 

Kennedy,  J. — I  am  of  the  same  opinion.  I 
wish  to  add  but  little,  because  I  expressed  a 
view  (which  I  see  no  reason  to  change)  on  the 
previous  occasion  when  this  case  came  before 
us  (91  L.  T.  Rep.  550) ;  and  I  entirely  concur 
in  the  way  my  Lord  has  expressed  our 
reasons,  reasons  which  satisfy  me,  for  refusing 
to  reverse  the  decision  of  the  magistrate  in  this 
case.  I  only  wish  to  say  this,  that  while  we 
have  nothing  but  admiration  for  the  particular 
system  in  a  particular  colony  such  as  this  for 
encouraging  men  to  work  and  give  them  hope, 
and  at  the  same  time  keep  them  under  whole- 
some disciple  and  reasonable  restraint,  yet  one 
must  be  careful  when  one  approaches  the  ques- 
tion whether  it  is  right  to  say  that  a  refusal  on 
the  part  of  a  man  to  enter  that  particular  estab- 
lishment, and  to  make  himself  subject  to  those 
particular  rules  and  regulations,  is  so  unreason- 
able that  one  should  treat  as  an  offence  against 
the  law  the  result  of  his  refusal  as  being  some- 
thing which  amounts  to  a  wilful  refusal  or 
neglect  to  wholly  or  partly  maintain  himself.  It 
is  no  reflection  in  the  slightest  degree  upon  the 
excellent  intentions  and  the  excellent  work  of  the 
particular  institution  if  one  declines  to  treat  a 
refusal  (which  must  be  applied  to  all  persons)  to 
enter  into  it  as  involving  that  which  can  be 
criminally  punished.  I  see  nothing  whatever  to 
object  to,  speaking  broadly,  in  any  reasonable 
rules  which  would  apply  not  only  to  the  kind  of 
work  and  the  hours  of  work,  but  which  would  apply, 
for  example,  in  the  working  hours  to  what  must  be 
done  in  the  way  of  conduot  during  working 
hours,  or  to  reasonable  rules  of  discipline,  not 
merely  in  doing  the  work  itself,  but  in  coming  to 
and  going  from  that  work.  I  see  nothing  in 
men  feeing  told  to  behave  as  reasonable  human 
beings  while  in  the  lodgings  provided  for  them, 


or  soberly  or  decently  in  conversation,  but  I  do 
feel  this,  that  while  in  this  particular  case 
there  may  be  nothing  which  most  men,  at  any 
rate,  would  dispute  to  be  reasonable,  I  do  think 
it  would  be  something  which,  at  any  rate,  I  would 
not  be  a  party  to,  to  say  that  whatever  meetings, 
unquestionably  of  a  religious  kind,  are  held 
the  man  must  attend;  and,  although  it  may 
be  difficult  to  draw  the  line,  it  is  easy  to 
exaggerate  the  extent  of  compliance  which  it  is 
intended  to  exact.  I  do  think  also  that  while 
sobriety  and  the  abstinence  from  drink  may 
be  a  very  reasonable  thing  for  the  man  him- 
self, it  is  not  well  that  he  should  be  made  more 
or  less,  according  to  the  discretion  of  his 
superiors,  a  wrongdoer  unless  he  carries  out  the 
duty  of  preaching  to  others  as  well  as  restraining 
himself.  I  therefore  concur  in  the  judgment 
which  my  Lord  has  pronounced.  In  stating  this 
I  am  by  no  means  prepared  to  say  that  the  mere 
existence  of  particular  rules  of  discipline  relating 
to  work  or  working  hours  is  any  bar  to  any 
magistrate  coming  to  a  different  conclusion. 

Ridley,  J.— I  agree  with  the  judgments  which 
have  been  given.  I  think  also  this  is  a  matter  of 
importance.  The  regulations  of  this  colony  seem 
to  be  such  that  no  one  can  object  to  them,  and 
they  deserve,  I  think  I  might  say  properly,  our 
admiration.  There  may  be  many  other  colonies 
which  have  similar  regulations,  but  with  a 
different  object.  In  those  cases  also  we  might 
have  to  agree  with  the  regulation  as  being  framed 
for  the  benefit  of  all  concerned,  but  we  must 
draw  the  Hue  somewhere.  The  question  is  whether 
in  such  oases  the  person  who  refuses  to  abide  by 
them  wilfully  refuses  or  neglects  to  accept  the 
work  which  is  offered  to  him.  I  find  it  extremely 
difficult  to  suggest  any  limit  or  line  which  can 
be  drawn  except  that  which  my  Lord  suggests-* 
namely,  that  the  regulations  in  question  must  have 
something  to  do  with  the  work  which  is  offered,  or 
the  wages  that  are  offered  for  it.  If  you  go  beyond 
that  you  will  find  difficulties  arising  upon  every 
and  each  single  occasion.  I  find  myself  unable 
to  suggest  where  any  other  line  can  be  drawn, 
and  I  think  it  may  be  very  properly  said  that 
the  regulation  to  which  the  person  objects  must 
be  one  havir.g  reference  to  the  work  he  has  to  do, 
or  to  the  wages  that  he  is  to  receive  for  it. 
Therefore  I  agree  with  the  judgments  whioh  have 
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Thursday,  Feb.  2, 1905. 

(Before  Lord  Alverstome,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Oatley  (app.)  v.  Lemon  (resp.).  (a) 

Food  and  drugs —  Warranty — Milk — Place  of 
Delivery — Milk  tampered  with  in  transit — Sale 
of  Food  and  Drugs  Act  1899  (62  &  63  Vict.  c.  51), 
«.  20  (6). 

The  respondent,  a  farmer  at  8.,  entered  into  a 
contract  to  supply  to  a  retail  purveyor  at 
A.-road  Station,  new  milk  with  all  its  cream, 
with  a  written  warranty  to  that  effect.  On 
arrival  it  was  found    that  the  milk  had  had 

(a)  Reported  by  W.  Di  B.  Hsebbbt,  Eiq.,  Burl8ter-»t-Law 
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abstracted  16  per  centum  of  its  fat,  and  upon  the 
retailer  being  summoned  under  sect.  9  of  the 
Sale  of  Food  and  Drugs  Act  1875,  he  showed 
that  it  was  part  of  a  consignment  received  at 
A  -road  Station  from  the  respondent  with  the 
warranty. 

The  respondent  having  been  summoned  under 
sect.  20  (6)  of  the  Sale  of  Food  and  Drugs  Act 
1899,  for  having  given  a  false  warranty,  while 
admitting  the  abstraction  of  fat  between  S.  and 
A.-road  Stations,  proved  to  the  magistrate's 
satisfaction  that  at  and  from  the  handing  over 
of  the  milk  to  the  railway  company  at  S.  to  the 
delivery  at  A.-road,  he  had  reason  to  believe  the 
statements  in  the  warranty  were  true. 

The  magistrate  thereupon  dismissed  the  summons. 

Meld,  that  the  magistrate  was  right. 

Case  stated  on  a  complaint  laid  by  the  ap- 
pellant against  the  respondent  for  giving  a  false 
warranty  in  writing  in  respect  of  a  consignment 
of  milk. 

At  the  hearing  the  following  facts  were 
admitted  or  proved. 

The  respondent,  who  is  a  farmer  living  at 
Sudbury  in  the  county  of  Derby,  prior  to  the 
present  year,  entered  into  a  contract  as  follows 
with  a  retail  purveyor  of  milk  trading  at  Holland- 
road,  KensiDgton. 

By  this  contract,  which  is  and  at  all  times 
relevant  to  this  appeal  has  been  subsisting  and 
in  fall  force,  the  respondent  agreed  to  supply  the 
retail  purveyor  with  daily  consignments  of  new 
milk  with  all  its  cream  at  specified  prices,  each 
consignment  to  be  forwarded  by  rail  to.  and  to  be 
delivered  to  the  servants  of  the  retail  purveyor 
on  its  arrival  at  Addison- road  Railway  Station, 
Kensington,  accompanied  by  a  written  warranty 
to  the  effect  hereinbefore  set  forth. 

No  writing  was  forthcoming  relating  to  the 
aforesaid  contract,  which  whs  made  between  the 
parties  by  word  of  mouth,  and  the  evidence 
respecting  it  was  sufficiently  vague  to  create  doubt 
as  to  where  the  property  in  the  milk  passed  and 
the  warranty  became  operative. 

Upon  the  whole,  the  magistrate  concluded  that 
both  conditions  came  into  existence  upon  delivery 
at  Addison-road  Station. 

On  the  28th  April  1904  the  retail  purveyor  waR 
summoned  under  sect.  9  of  the  Sale  of  Food  and 
Drugs  Act  1875  for  selling  without  disclosure 
milk  altered  by  the  abstraction  of  16  per  oentum 
of  its  fat.  The  abstraction  and  sale  were  proved 
at  the  hearing  of  the  prosecution,  but  on  the 
defendant  proving  that  the  milk  so  sold  was  part 
of  a  consignment  forwarded  to  him  by  the  pre- 
sent respondent  at  the  Addison-road  Station 
under  and  with  the  above-stated  contract  and 
warranty  respectively,  and  that  he  had  duly  com- 
plied with  the  several  provisions  of  the  Sale  of 
Food  and  Drugs  Act  1875  and  1899,  ss.  25  and 
20  (1)  respectively,  that  summons  was  dismissed. 

Thereupon  the  proceedings  for  giving  a  false 
warranty  under  the  Act  of  1899,  s.  20  (6)  were 
instituted  against  the  respondent  by  the  appel- 
lant. 

At  the  hearing  the  resp  indent,  while  admitting 
the  abstraction  of  fat  as  alleged  -at  some  time 
and  place  between  the  departure  of  the  milk  from 
Sudbury  Station  and  its  delivery  to  the  retailer  at 
Addison-road  Station  proved  to  the  magistrate's 
satisfaction  that  at  and  from  the  handing  over 


of  the  milk  to  the  railway  company  at  Sudbury 
to  the  final  delivery  thereof  at  Addison-road  he 
had  reason  to  believe  that  the  statements  and 
descriptions  in  the  warranty  were  true. 

The  actual  facts  given  in  evidence  of  the  last- 
mentioned  defence  did  not  extend  beyond  the 
time  when  the  milk  was  put  into  the  hands  of  the 
railway  company  at  Sudbury,  and  thereupon  the 
appellant^  solicitor,  who  did  not  challenge  the 
magistrate's  finding  as  up  to  and  including  that 
time,  contended  that  there  was  no  evidence  before 
him  to  warrant  a  finding  of  such  reasonable 
belief  as  aforesaid  on  the  respondent's  part  at 
the  time  when  the  warranty  was  given — that  is, 
when  the  milk  was  delivered  at  Addison-road. 

It  was  not,  however,  suggested  on  behalf  of  the 
prosecution  tbat  interference  of  the  kind  in 
question  with  milk  consignments  did  not  in  fact 
sometimes  occur  or  was  reasonably  to  be  appre- 
hended in  the  course  of  railway  transit.  Effec- 
tual control  or  examination  of  milk  by  consignors, 
whether  during  transit  or  at  the  station  of 
delivery,  would,  as  it  appeared  to  the  magistrate, 
have  been  practically  and  commercially  impos- 
sible, and  even  if  such  control  were  theoretically 
possible  legal  insistence  upon  it  would  go  far  to 
substitute  certainty  of  knowledge  for  reasonable- 
ness of  belief  and  to  do  away  with  the  statutory 
defence. 

Accordingly,  the  magistrate  found  as  a  fact  that 
the  respondent  had  brought  himself  within  the 

?roteotive  operation  of  sect.  20  (6)  of  the  Act  of 
899,  and  he  dismissed  the  proceedings. 

Courthope-Munroe  for  the  appellant. 
The  respondent  did  not  appear. 

Lord    Alvebstone,    O.J. — Mr.    Munroe    has 
clearly  pointed  out  what  is  obviously  correct, 
that  it  may  be  that  a  different  standard  of  guilt 
and  innocence  may  arise  where  proceedings  are 
taken  under   sub- sect.  6  in  consequence   of    a 
warranty  being  set  up,  and  where  the  person  who 
has  given  the  warranty  is  the  original   seller. 
Undoubtedly,    if  proceedings    had    been    taken 
against  Lemon  for  selling  the  milk  at  Addison- 
road  in  au  impure  condition  or  in  an  adulterated 
condition    there  would   be    no    defence  on  the 
ground  that  he  did  not  know.      I  desire  to  point 
out  that  a  different  consideration  might  arise  in 
that  case,  because  you  have  to  find  as  a  matter  of 
fact  that  the  milk  was  sold  in  that  condition  at 
a  particular  place  and  at  a  particular  time.     In 
other  words,  it  does  not  of  necessity  follow  that 
because  delivery  is  taken  under  a  contract  of  sale 
at  a  particular  place  that  the  sale  is  at  that 
particular  place.    I  only  mention  that  because 
it   must  not   be  assumed    that    in    every   case 
the    facts    will    be    exactly    the    same    where 
you    are    taking    proceedings    for    a  sale,    and 
where  yon  are  relying  upon  a  warranty  given  by 
the  vendor.     Tn  this  case  the  retailer  having  set 
up  a  warranty,  proceedings  were  taken  in  due 
time  against  Lemon,  who  gave  the  warranty,  and 
those  proceedings  are  based  upon  sub- sect.  6  of 
sect.  20  of  the  Sale  of  Food  and  Drugs  Act  1899 
(62  &  63  Vict.  c.  51),  which  provides  that  '•  every 
person  who  in  respect  of  an  article  of  food  or 
drug  sold  by  him  as  principal  or  agent  gives  to 
the  purchaser  a  false  warranty  in  writing  shall  be 
liable  on  summary  conviction  for  the  first  offence 
to  a  fine  not  exceeding  201.,  and  for  any  sub- 
sequent offence  to  a  fine  not  exceeding  100  J.  unless 
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he  proves  to  tbe  satisfaction  of  the  court  that 
when  he  gave  the   warranty  he  had  reason  to 
believe  that  the  statements  or  descriptions  con- 
tained therein  were  true."    Now,  that  section  was 
not  the  section  under  consideration  in  the  case  of 
Parker  ▼. Alder  (79  L.  T.  Rep.  381 ;  (1899)  1 Q.  B. 
22),  and  it  has,  of  course,  no  application  to  the 
original  offence  of  selling.    This  is  legislation  in 
order  still  further  to  protect  the  purchaser  by 
enabling  you  to  punish  people  who  give  false 
warranties.     In  this  case,  as  a  construction  of  law, 
the  magistrate  has  held,  and  for  this  purpose  we 
mast  assume  quite  rightly  held,  that  the  warranty 
was  operative  at  Addison- road,  or,  in  other  words, 
it  must  be  taken  that  Lemon  warranted  that  at 
Addison-road  the  milk  was  in  a  pure  condition. 
The  magistrate  has  come  to  the  conclusion  on  the 
facts  that  he  was  justified  in  finding  as  a  matter 
of  fact  that  Lemon  really  had  reason  to  believe 
that  the  warranty  was  true,  and  that  the  milk 
when  delivered  at  Addison-road  would  answer  the 
warranty  he  had  given.    Mr.  Munroe  has  told  us, 
but,  of  course,  we  cannot  take  it  into  considera- 
tion in  this  case  because  it  nowhere  appears,  that 
Lemon  ought  to  have  known  that  there  were  such 
opportunities  for  the  milk  being  tampered  with 
on  the  journey    that   the    warranty    would  be 
broken,    so    that    it    was    a   false  warranty  to 
say  that  the  milk   was   pure  at  Addison-road. 
I  should  be  very  loth   unless  there  was   some 
statement   of    fact   of   a    competent   authority 
to  draw  the  conclusion  that  the  facts  are  such  as 
Mr.  Munroe  has  stated.    At  any  rate  the  magis- 
trate has  not  done  so.    The  magistrate  has  come 
to  the  conclusion  that  Lemon,  having  put  pure 
milk  in  at  the  sending  station,  bad  reason  to 
believe  that  the  milk  would  be  in  the  same  con- 
dition when  it  was   received   at   Addison-road. 
Under  these  circumstances  it  seems  to  me  fair  to 
hold  that  Lemon  has  warranted  it  as  at  Addhon- 
road,  which  I  agree  is  the  point  the  magistrate 
has  decided,  and  when  he  gave  the  warranty  for 
the  purpose  of  this  case  he  is  to  be  taken  to  have 
given  it  as  at  Addison-road  and  as  applying  to 
Addison-road,  and   he  has  found  as  a  fact  that 
when  the  person  alleged  to  have  given  the  false 
warranty  gave  it  be  had  reason  to  believe  that  it 
was  true.    That  really  he  has  found  as  a  finding 
of  fact,  and  we  cannot  possibly  hold  because  there 
has  been  something  done  upon  another  prosecu- 
tion that  he  must  be,  although  innocent,   held 
liable  under  a  statute  which  on  the  face  of  it 
contemplates   that  an  innocent  warrantor  may 
give  as  a  defence  that  he  believed  the  descrip- 
tion was  true.    I  therefore  come  to  the  conclu- 
sion that  the  decision  of    the   magistrate,  Mr. 
Lane,  on  the   facts  found   by  him,  is  perfectly 
right 

Kennedy,  J. — I  am  of  the  same  opinion.  I 
think  Mr.  Munroe  has  pointed  out  what  may  be 
the  result  in  the  same  case  in  which  there  was 
a  prosecution  under  sect.  6  of  38  &  39  Vict.  c.  63, 
and  that  it  would  be  something  different  from, 
that  which  would  result  from  a  prosecution  under 
sect  20,  sub-sect  6,  of  62  &  63  Vict.  c.  51.  That 
is  a  matter  for  the  Legislature  to  consider.  [ 
will  only  say  this,  that  I   think,   as   Wills,   J. 

e£nt«»d  out  in  Parker  v.  Alder  {sup.),  the  case 
r.  Munroe  cited,  that,  assuming  there  was  a 
case  under  sect.  6  of  this  kind  on  such  facts 
as  were  proved  before  Wills,  J.,  it  would  be 
a  case  in  which  there  would  be  a  conviction  and 


must  be  a  conviction  according  to  the  ruling 
of  this  court  presided  over  by  the  late  Lord  Chief 
Justice.  Yet  at  the  same  time,  as  my  brother 
pointed  out,  what  would  happen  if  there  were 
absolute  innocence  in  the  case  of  a  wholesale  seller 
is  that  there  would  be  a  nominal  penalty,  and 
that,  it  seems  to  me,  is  the  real  method  for 
drawing  an  apparent  distinction  between  the 
question  of  knowledge  required  according  to  one 
section  to  justify  a  conviction,  or  rather  the 
want  of  knowledge,  and  if  the  honest  belief  is 
proved  as  regards  the  warranty  it  is  a  defence, 
whereas  under  the  other  it  would  be  no  defence 
to  say,  I  honestly  believed  that  the  milk  I  was 
selling  waa  good.  I  agree  that  it  is  a  distinction, 
but  one  must  leave  that  to  the  Legislature.  As 
Mr.  Munroe  pointed  out,  the  conviction,  if  the 
court  thought  it  was  an  honest  one,  would  be 
merely  a  nominal  amount  of  la.  or  Id.  That  is 
the  nearest  equitable  result  one  can  get  under 
these  two  sections. 

Ridley,  J. — I  agree  for  the  same  reasons. 

Appeal  dismissed. 
Solicitors  :   Watson,  Son,  and  Boom. 


Thursday,  Feb.  2, 1905. 

(Before  Lord  Alvbrstone,  C.J.,  Kennbdy  and 

Ridley,  L.JJ. 

Mile  End  Guardians  (apps.)  v.  Sims  (reap.),  (a) 

Poor  law  —  Pauper  —  Disobedience  of  order  of 
workhouse  officer  —  '  Misbehaviour  "  —  Poor 
Belief  Act  1815  (55  Geo.  3,  c.  137),  s.  5. 

Wilful  disobedience  of  the  lawful  order  of  an  officer 
of  a  workhouse  is  not  "  misbehaviour "  within 
sect.  5  of  the  Poor  Belief  Act  1815. 

Case  stated  on  an  information  charging  the 
respondent  for  that  he,  being  a  person  main- 
tained in  a  public  workhouse,  had  been  guilty  of 
miHbehaviour. 

On  the  17th  Nov.  1892,  under  the  authority  of 
12  &  13  Vict.  c.  103,  s.  14,  as  amended  by  sect.  22 
of  39  &  40  Yiot.  c.  61,  the  appellants,  with  the 
sanction  of  the  Local  Government  Boird, 
entered  into  a  contract  with  the  Kensington 
Guardians  whereby  able-bodied  paupers  charge- 
able to  the  appellants  might  be  received  and 
maintained  in  the  workhouse  belonging  to  the 
Kensington  Guardians. 

The  respondent  was  admitted  to  the  appellants' 
workhouse  at  Mile  End,  on  the  31st  Aug.,  and, 
being  an  able-bodied  pauper,  was  on  the  following 
day  ordered  verbally  to  go  to  the  Kensington 
Guardians'  workhouse  at  Notting  Hill,  and  at  the 
same  time  an  order  for  admission  was  handed  to 
him  to  take  with  him. 

The  respondent  refused  to  go  to  the  Notting 
Hill  Workhouse,  saying  that  he  would  go  to 
Black  heath,  and  when  in  the  street  he  left  the 
workhouse  official  who  was  to  have  accompanied 
him  to  Notting  Hill. 

He  did  not  go  to  the  Notting  Hill  Workhouse, 
but  on  the  3rd  Sept.  was  admitted  to  the  Mile 
End  Workhouse  and  again  became  chargeable  to 
the  appellants. 

He  was  then  given  into  custody  and  charged 
before  the  magistrate  under  the  Poor  Belief  Act 

<a)  Reported  by  W.  deB.  Hbbbirt,  Eaq.,  Barrlater-ftt-Law. 
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1815,  s.  5,  which  is  to  the  effect  that  if  in  any 
case  any  person  maintained  in  a  workhouse 
shall  refuse  to  work  at  any  work  suited  to  his 
age,  strength,  or  capacity,  or  shall  be  guilty  of 
drunkenness  or  other  misbehaviour,  he  shall  be 
liable  to  hard  labour  on  conviction. 

The  appellants  contended  that  the  wilful  dis- 
obedience to  a  lawful  order  of  an  officer  of 
their  workhouse  was  misbehaviour  within  the 
section. 

The  magistrate  held  that  the  misbehaviour 
must  be  ejusd&m  generis  with  drunkenness,  and 
that  disorderly,  violent,  or  offensive  conduct  was 
meant,  and  he  was  fortified  in  his  opinion  by  the 
fact  that  refusal  to  work  was  made  a  specific 
offence  which  would  have  been  unnecessary  if 
disobedience  of  an  order  was  misbehaviour. 
Further,  provision  was  made  in  case  of  disobe- 
dience by  art.  127  of  the  General  Consolidated 
Order  of  the  24th  July  1847,  for  any  pauper  who, 
being  an  inmate  of  a  workhouse,  shall  wilfully 
disobey  any  lawful  order  of  any  officer  of  the 
workhouse  is  to  be  deemed  disorderly.  Under 
art.  129  the  master  may  punish  disorderly  paupers 
by  restrictions  as  to  diet. 

He  therefore  dismissed  the  information. 

B.  Cunningham  Glen  and  Bethune  for  the  ap- 
pellants.— The  question  here  is  whether  or  not 
the  disobedience  of  an  order  of  an  officer  of  the 
workhouse  by  a  pauper  constitutes  "misbe- 
haviour "  within  sect.  5  of  the  Poor  Belief  Act 
1815.  That  seotion  provides  that  if  any  person 
maintained  in  any  workhouse  refuses  to  work  "  or 
shall  be  guilty  of  drunkenness  or  other  mis- 
behaviour '  shall,  on  being  convicted,  be  sent  to 
hard  labour.  The  learned  magistrate  has  held 
that  the  word  "  misbehaviour  "  is  governed  by  the 
word  drunkenness,  but  there  is  no  reason  for  such 
a  construction.  We  contend  that  misbehaviou  r  is 
constituted  by  a  refusal  to  do  something  which 
the  pauper  is  lawfully  ordered  to  do  by  an  officer 
of  the  guardians.  Although  the  pauper  was 
outside  the  walla,  of  the  workhouse  at  the  time  of 
his  disobedience  to  the  order,  it  was  none  the  less 
disobedience  of  a  lawful  order  of  the  officer  of  the 

guardians.  All  that  the  General  Consolidated 
>rder  1847  does  is  to  enable  masters  of  work- 
houses to  deal  with  lighter  cases  in  a  lighter  way. 
The  master  could  not  have  proceeded  under  that 
order,  for  the  pauper  was  outside  the  workhouse, 
and  the  order  cannot  have  been  intended  to  sup- 
plant the  statute.  "Misbehaviour"  does  not 
import  disorder  as  of  necessity.  It  includes  all 
breaches  of  discipline  within  the  workhouse. 

The  respondent  did  not  appear. 

Alvbestone,  C.J. — Our  opinion  is  that  the 
magistrate  has  taken  the  correct  view.  We  are 
asked  to  apply  a  section  of  workhouse  law  passed 
when  things  were  different  to  what  they  now 
are,  and  when  undoubtedly  there  was  no  question 
of  taking  a  man  from  one  workhouse  to  another 
or  a  refusal  to  go  from  one  to  the  other.  Sect.  5 
of  the  Poor  Relief  Act  1815  also  provides  that  a 
person  maintained  in  a  workhouse  who  refuses 
to  work  can  be  taken  before  the  magistrate,  and 
if  found  guilty  be  sent  to  prison  with  hard 
labour.  Now,  I  quite  think  there  are  a  great 
many  cases  of  misbehaviour — in  addition  to 
drunkenness— which  would  undoubtedly  make  a 
man  disorderly,  such  as  behaving  improperly  or 
being  guilty  of  improper  conduct  in  the  work- 


house which  might  be  dealt  with  under  this 
section.  But  in  this  case  we"  tare  asked  to  extend 
this  section  to  the  case  of  a  man  who  lawfully,  I 
will  assume,  has  been  ordered  to  go  to  a  certain 
workhouse  and  refuses  to  go  there.  I  think  it 
would  be  straining  the  section  to  include  this 
disobedience  to  "  misbehaviour  "  within  the  mean- 
ing of  the  seotion  when  we  find  that  there  is  more 
modern  legislation  which  provides  that  disobedi- 
ence of  lawful  orders  may  be  dealt  with  in  a 
different  way.  I  do  not  think  we  Bhould  put  on 
the  word  this  wide  construction  when  we  find 
that  there  is  an  alternative  punishment  for  the 
offence.    The  decision  of  the  magistrate  is  right 

Kennedy  and  Ridley,  JJ.  concurred. 

Appeal  dismissed. 
Solicitor:  C.  V.  Whitgreave. 


Thursday,  Feb.  2,  1905. 

(Before  Lord  Alvebstone,  O.J.,  Kennedy  and 

Ridley,  JJ.) 

Welch  (app.)  v.  Cutler  (resp.).  (a) 

Bread — Sale  otherwise  than  by  weight — Loaf 
weighed  with  others — Bread   Act  1836  (6  &  7 

WUL  4,  c.  37),  s.  4. 

A  purchaser  having  asked  for  a  loaf  of  bread  was 
served  with  a  loaf  for  which  he  paid  3d.  It 
purported  to  be  a  2lb.  loaf  but  on  being  weighed 
was  ioz.  short  of  2lb.  The  seller  proved  that  all 
the  loaves  of  bread  were  weighed  three-quarters 
of  an  hour  after  they  were  baked,  three  (oaves  at 
a  time,  and  that  all  the  batches  of  three  loaves 
weighed  6lb. 

Held,  that  this  was  a  sale  otherwise  than  by  weight 
within  sect.  4  of  the  Bread  Act  1836. 

The  weighing  of  the  bread  must  be  sufficient  to 
ascertain  the  quantity  or  weight  of  bread  in 
the  particular  loaf  that  is  handed  to  the  pur- 
chaser. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent,  for,  that  he 
being  a  baker  did  cause  to  be  sold  a  certain  loaf 
of  bread  otherwise  than  by  weight,  to  wit  for  the 
sum  of  3d.  for  the  loaf,  the  loaf  not  being  bread 
usually  sold  as  Frenoh  or  fancy  bread  or  rolls, 
contrary  to  the  Bread  Act  1836. 

At  the  hearing  of  the  information  it  was  proved 
that  the  appellant  was  the  inspector  of  weights 
and  measures  for  the  borough  of  Maidstone,  and 
that  on  the  morning  of  the  24th  Aug.  1904  he 
sent  one  Charles  Clifton  to  buy  bread  at  the 
defendant' 8  shop.  Charles  Clifton  went  to  the 
shop  and  asked  for  a  loaf  of  bread.  He  was 
served  with  a  long  tin  loaf,  for  which  he  paid 
3d.  He  went  outside  the  shop  and  handed  the 
loaf  to  the  appellant.  Both  men  then  went  into 
the  shop  and  weighed  the  loaf,  which  purported 
to  be  a  21b.  loaf.  The  loaf  was  half  an  ounce 
deficient  in  weight.  The  loaf  was  produced  in 
court,  and  it  was  an  ordinary  loaf  that  had  been 
baked  in  a  tin. 

On  behalf  of  the  respondent  it  was  proved  that 
all  the  loaves  of  bread  baked  on  the  morning  of 
the  24th  Aug.  1904  were  weighed  three  quarters 
of  an  hour  after  they  were  baked — three  loaves  at 
a  time — and  they  all  weighed  the  61b.  The  loaf 
in  question  had    been  weighed  with  two  other 

(•)  Reported  by  W.  dr  &  Hubut,  Esq.,  Barriefeei-ftt  L»w. 
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loaves  precisely  similar,  and  the  three  loaves 
weighed  61b.  It  was  also  contended  that  the  loaf 
was  French  or  fancy  bread. 

The  justices  were  of  opinion  that  the  bread 
was  not  French  or  fancy  bread  or  rolls,  bat  they 
dismissed  the  information  on  the  ground  that  the 
bread  had  been  weighed  by  the  defendant  after 
it  was  baked  and  before  it  was  sold  to  the  pur- 
chaser, although  not  in  the  purchaser's  presence, 
and  it  was  not  proved  that  the  purchaser  asked 
for  any  particular  weight. 

Moreover  in  the  Bread  Act  1836  1  oaves  are  not 
required  to  be  of  any  particular  weight,  and 
although  it  was  suggested  that  loaves  always 
weighed  lib.,  2lb.,  or  81b.,  it  was  not  so  proved  to 
tbem,  and  it  appeared  to  them  that  there  was 
nothing  unlawful  in  the  defendant  selling  a  loaf 
weighing  lib.  15Joz.  for  3d.,  provided  he  had 
previously  weighed  the  bread,  as  he  had  in  this 
case,  and  provided  the  purchaser  did  not  ask  for  a 
loaf  of  any  particular  weight. 

Holder  for  the  appellant — This  is  an  appeal 
against  the  refusal  of  the  justices  to  convict 
under  sect.  4  of  the  Bread  Act  1886  (6  &  7  Will.  4, 
o.  37)  for  selling  bread  not  by  weight.  The 
justices  have  assumed  that  because  the  respon- 
dent weighed  three  loaves  which  together  weigh 
61b.  each  loaf  weighed  21b.  Weighing  three 
loaves  together  is  not  weighing  every  loaf.  In 
London  County  Council  v.  Read  (81  L.  T.  Rep. 
452 ;  (1900)  1  Q.  B.  288),  which  is  a  case  under 
the  London  Bread  Act,  whioh  enacted  that  any 
baker  or  seller  of  bread  who  sells,  or  causes  to  be 
sold,  bread  in  any  other  manner  than  by  weight 
is  liable  to  a  penalty,  the  respondent  was  asked 
by  a  purchaser  for  a  2d.  loaf,  and  served  him 
with  a  loaf  for  which  he  paid  2d.  The  loaf  was  not 
weighed  in  the  shop  in  the  purchaser's  presence, 
nor  was  any  statement  made  to  him  as  to  its 
weight,  nor  was  there  any  evidence  that  it 
had  ever  been  weighed.  When  subsequently 
weighed,  the  loaf,  which  resembled  in  shape  and 
appearance  a  21b.  loaf,  weighed  2}oz.  short  of  21b. 
It  was  held  that  it  was  immaterial  that  the  pur- 
chaser had  not  asked  for  a  loaf  of  a  specific 
weight,  and  that  the  respondent  had  sold  bread 
otherwise  than  by  weight  within  the  meaning  of 
the  section.  In  the  case  of  Cox  v.  Bleines  (86 
L.  T.  Rep.  563 ;  (1902)  1  K.  B.  670),  which  was  a 
prosecution  under  the  same  Act,  the  servant  of 
the  respondent  was  asked  by  a  purchaser  for  a 
half -quartern  loaf,  and  served  him  with  a  loaf  and 
two  rolls  for  which  he  paid  2d.  The  loaf  and 
rolls  were  in  the  purchaser's  presence  placed  in 
the  pan  of  a  pair  of  scales  in  the  opposite  scale  of 
whioh  there  was  already  a  21b.  weight.  The  beam 
of  the  scales  did  not  move,  and  the  weight  of  the 
loaf  and  rolls  was  not  ascertained  at  the  time  of 
sale  beyond  the  dear  fact  that  they  weighed  less 
than  21b.  On  being  taken  away  and  weighed  the 
bread  was  found  to  weigh  5oz.  short  of  21b.  It 
was  held  here  that  a  sale  by  weight  meant  a 
sale  by  the  true  weight  of  the  bread  sold, 
and  that  the  respondent  had  sold  bread  other- 
wise than  by  weight.  The  only  weighing  in 
this  ease  was  of  the  batch  of  loaves  of  which 
this  loaf  formed  one.  Therefore  tbe  true  weight 
of  this  loaf  which  was  sold  was  never  ascer- 
tained, and  the  loaf  was  sold  otherwise  than  by 
weight 

The  respondent  did  not  appear. 
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Lord  Alyebstone,  O.J. — lb  is  very  unfor- 
tunate in  these  bread  cases  that  we  do  not  get  the 
assistance  whioh  we  always  get  by  hearing  the 
case  argued  on  both  sides.  I  do  not  want  it  to 
be  thought  that  I  decide  that  if  the  bread  has 
actually  been  weighed  either  in  a  batch  or  other- 
wise, and  nothing  more  happens  except  that  tbe 
bread  is  handed  out,  of  necessity  there  must  be  a 
conviction..  But  it  seems  to  me  that  where  a  loaf 
of  bread  is  asked  for  and  sold,  and  it  is  proved  in 
fact  that  that  loaf  never  has  been  weighed,  but 
only  weighed  with  the  batch,  the  condition,  which 
was  thought  to  be  a  necessary  condition  in  London 
County  Council  v.  Bead  (sup.),  and  which  was 
adopted  in  the  other  case  of  Cox  v.  Bleines  (sup.), 
applies — namely  that  that  loaf  never  has  been 
weighed — so  that  the  man  who  sells  it  does  not 
know  what  weight  he  is  selling.  It  may  be,  of 
course,  much  more  deficient  than  this  particular 
loaf  turned  out  to  be.  I  think,  therefore,  in  this 
case  the  objection  taken  by  the  justices  to  the 
summons  that  the  bread  had  been  weighed,  was 
not  a  proper  dealing  with  the  weighing  of  the 
bread.  The  weighing  of  the  bread  I  think  must 
be  sufficient,  at  any  rate,  to  ascertain  the  quantity 
or  weight  of  bread  in  the  particular  loaf  that  is 
handed  over  the  counter.  I  think  that  is  the 
effect  of  the  decisions,  and  therefore  this  appeal 
must  be  allowed. 

Kennedy,  J. — I  agree.  What  my  Lord  has 
said  expresses  my  view,  and  is  also  in  accordance 
with  the  interpretation  put  upon  these  statutes  by 
the  decided  cases.  That  view  is  illustrated  quite 
plainly  by  tbe  decision  of  my  Lord  and  Darling 
and  Channell,  JJ.  in  Cox  v.  Bleines  (sup.).  Here 
there  was  no  weighing  of  this  particular  loaf  as  a 
subject  of  weight  by  itself.  To  weigh  it  with 
other  things  does  not  show  its  particular  weight 
as  distinguished  from  those  other  things. 

Ridley,  J. — I  agree  entirely. 

Appeal  allowed. 

Solicitors :  Sharpe,  Parker,  and  Co.,  for 
Monckton,  Town  Clerk,  Maidstone. 


Wednesday,  Jan.  25,  1905. 

(Before  Lord  Alverstone,  O.J.,  Kennedy  and 

Ridley,  JJ.) 

Nathan  v.  Bouse  and  another,  (a) 

Public  health  (London) — Drain — Nuisance  through 
defect  in  drain — Drainage  of  adjoining  houses 
— Owner  of  one  house  having  right  to  discharge 
sewage  into  drain  under  adjoining  house — No 
duty  to  repair  drain  on  adjoining  premises — 
Costs  of  abating  nuisance — Bight  to  contribution 
—Public  Health  {London)  Act  1891  (54  A  55 
Vict.  c.  76),  s.  120. 

The  persons  who  are  liable  under  sect.  120,  sub- 
sect  3  of  the  Public  Health  (London)  Act  1891, 
to  contribute  to  the  costs  of  abating  a  nuisance 
under  the  Act,  are  persons  upon  whom  there  is 
a  duty  to  repair  and  prevent  the  nuisance,  and 
who  could  have  been  proceeded  against  under  the 
Act  as  being  persoras  whose  acts  or  defaults 
caused  the  nuisance ;  and  it  is  only  against 
persons  who  could  have  been  proceeded  against 
under  the  Act,  as  being  persons  whose  acts  or 

(«)  R*port*d  by  W.  W.  Orh,  Esq.,  R*rr1iitor*t-L*w. 
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defaults  caused  the  nuisance,  and  who  were 
liable  to  prevent  the  nuisance,  that  the  right  of 
contribution  exists  under  this  sub-section. 
Consequently,  where  the  owner  of  one  house  has 
the  right  to  discharge  his  sewage  into  and 
through  a  drain  under  the  house  of  his  neigh- 
bour, but  is  under  no  duty  or  liability  to  repair 
that  drain,  such  owner  cannot  be  made  liable, 
under  sub- sect,  3  of  sect.  120,  to  contribute  to  the 
costs  incurred  by  his  neighbour  under  an  order 
of  the  court,  in  abating  a  nuisance  which  has 
arisen  solely  on  his  neighbour's  premises 
through  the  defective  state  of  the  drain  under 
those  premises,  or  of  a  pipe  under  those 
premises,  through  which  only  the  sewage  of  the 
owner  passes  to  the  drain.  In  such  cases  the 
mere  fact  of  sending  the  sewage  through  the 
neighbour's  drain,  there  being  a  right  so  to  send 
it,  does  not,  in  the  absence  of  any  duty  to  repair 
the  drain  on  his  neighbour's  premises,  render  the 
owner  liable  to  contribute  to  the  costs  of  abating 
the  nuisance,  the  whole  work  of  which  was  done 
on  his  neighbour's  premises. 

Appeal  by  the  plaintiff  from  a  judgment  of  the 
judge  of  the  Shoreditch  County  Court. 

The  action  was  brought  by  the  plaintiff  as  the 
occupier  of  a  house  No.  5,  St  Mark' 8- terrace,  to 
recover  the  sum  of  291.  8s.,  described  as  the 
"  apportioned  cost  of  reconstruction  of  joint 
drains  running  through  No.  5,  St.  Mark's- terrace, 
as  awarded  by  the  surveyor  to  the  Cloth  workers' 
Company,  in  accordance  with  the  lease  under 
which  the  property  ib  held." 

The  three  adjoining  houses,  Nos.  4,  5,  and  6, 
St.  Mark's. terrace,  belonged  to  a  common  owner 
(the  Clothworkers'  Company),  and  by  an  order  of 
the  local  authority  they  were  drained  by  a  com- 
bined operation. 

A  drain  went  underneath  the  premises,  No.  5, 
from  the  back  to  the  front  of  the  house,  and 
thence  emptied  into  the  public  sewer  under  the 
roadway  in  front  of  the  houses.  The  drainage 
from  No.  4  passed  into  this  drain  under  No.  5  by 
means  of  pipes  laid  from  the  rear  of  No.  4,  and, 
passing  through  the  boundary  between  the  houses 
and  through  a  space  of  about  12ft.  in  the  premises 
of  No.  5,  connected  with  the  drain  of  No.  5  at 
the  back  of  the  houses,  and  so  passed  through  the 
drain  under  No.  5  on  to  the  sewer,  so  that  the 
whole  of  the  sewage  of  No.  4  passed  into  the 
drain  under  No.  5. 

The  house  No.  6  was  drained  in  the  same  way, 
its  whole  drainage  passing  at  the  rear  of  the 
houses  into  the  drain  under  No.  5,  and  through 
that  drain  to  the  sewer. 

The  plaintiff  was  the  occupier  under  a  lease  of 
the  house  No.  5,  and  the  defendants  were  the 
lessees  and  occupiers  of  the  adjoining  house  No.  4 
under  a  lease.  Each  of  these  leases  reserved  to 
the  landlord  and  his  lessees  and  tenants  the  free 
passage  and  running  of  water  and  soil  from  any 
other  building  of  the  landlord  through  the  sewers, 
channels,  and  drains  made,  and  to  be  made, 
through  the  land  thereby  demised,  the  lessees  or 
tenants  of  such  other  lands  or  buildings  paying  a 
due  proportion,  to  be  settled  by  the  landlord's 
surveyor,  for  the  cleansing  and  repairing  the 
same ;  and  also  contained  a  covenant  by  the 
tenant  to  pay  a  proportionate  part  of  the  expense 
of  making  and  repairing  all  sewers  and  drains 
belonging,  or  which  should  belong,  to  the  demised 


premises,  and  other  premises  thereto  adjoining 
or  near,  to  the  satisfaction  of  the  landlord's  sur- 
veyor, and  in  such  proportion  in  common  with 
the  owners  of  buildings  interested  therein  aa  he 
should  direct. 

A  nuisance  arising  from  defects  in  this  dtain 
existed  on  the  premises,  and  work  was  required 
to  be  done  in  all  three  houses.  The  plaintiff  and 
the  defendants,  as  being  the  owners  or  occupiers 
of  the  houses  Nos.  5  and  4  respectively,  were 
served  with  notices  by  the  local  authority  under 
sect.  4  of  the  Public  Health  (London)  Act  1891, 
to  abate  the  nuisance  on  their  respective  pre- 
mises. The  defendants  complied  with  this  notice 
as  to  the  work  to  be  done  on  No.  4,  and  had  caused 
the  work  to  be  done  and  had  paid  for  the  same, 
and  no  question  now  arose  as  to  the  work  dooe 
on  No.  4.  The  plaintiff,  not  having  complied 
with  the  notice,  was  summoned,  and  an  order  was 
made  by  a  metropolitan  police  magistrate  that 
he  should  abate  the  nuisance  on  his  premises, 
No.  5.  Proceedings  were  only  taken  before  the 
magistrate  in  respect  of  the  one  house,  No.  5. 
Prior  to  these  proceedings,  it  was  found,  on 
opening  up  the  drain  under  No.  5,  that  the  12ft. 
of  pipes  under  No.  5,  which  conveyed  only  the 
sewage  of  No.  4  into  the  main  pipe  under  No.  5, 
were  defective ;  that  they  had  never  been  jointed 
or  secured  in  any  way,  the  joints*  being  only 
fastened  with  clay,  and  that  in  consequence  the 
sewage  running  from  No.  4  came  out  and  satu- 
rated the  ground  under  No.  5,  thereby  con- 
tributing to  the  nuisance ;  it  was  also  found  that 
the  drain  was  defective  in  the  part  after  it  had 
received  the  drainage  from  No.  4,  where  it  was 
conveying  the  sewage  of  all  three  houses,  and 
that  the  defects  in  this  part  of  the  drain  also 
contributed  to  the  nuisance. 

All  the  work  done  was  done  by  the  plaintiff  on 
his  own  premises,  and  the  work  so  done  abated 
the  nuisance.  The  total  cost  of  the  work  (1211) 
was  apportioned  by  the  landlord's  survej  or,  and 
29Z.  8s.  was  apportioned  upon  the  defendants  as 
the  occupiers  of  No.  4. 

The  plaintiff  brought  the  present  action  in  the 
County  Court  under  s*ct.  120,  sub-sect.  3  of  the 
Public  Health  (London)  Act  1891,  to  recover  from 
the  defendants  the  sum  so  apportioned  on  them. 

The  learned  County  Court  judge,  in  his  judg- 
ment, said :  "  I  find  that  the  whole  of  the  money 
now  sought  to  be  recovered  was  for  work  done  on 
No.  5.  I  have  had  no  evidence  to  show  that  the 
defendants  were  liable  to  repair  or  make  good  the 
drains  running  from  house  No.  4  under  No.  5.  It 
therefore  seems  to  me  that  the  plaintiff,  the  owner 
of  No.  5,  was  the  person  by  whose  act  and  default 
these  drains  allowed  sewage  to  escape,  and  hence 
the  nuisance  was  not  caused  by  any  act  or  default 
of  the  defendants."  He  gave  judgment  for  the 
defendants  with  costs. 

The  plaintiff  appealed. 

[The  case  had  previously  been  before  the  County 
Court  judge,  when  it  was  contended  for  the 
plaintiff  that  the  defendants  were  liable  to  the 
plaintiff  upon  an  implied  contract  arising  from 
the  leases,  and  that  they  were  also  liable  under 
sect.  120  of  the  Act.  The  judge  held  that  there 
was  no  implied  contract  between  the  plaintiff  and 
the  defendants  making  the  defendants  liable  to 
pay  to  the  plaintiff  any  contribution;  he  also 
found  that  the  pipe,  having  been  laid  by  order  of 
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the  vestry  for  the  drainage  of  the  houses  by  a 
combined  operation,  was  a  drain  and  not  a  sewer, 
and  that  29).  8*.  was  a  proper  sum  for  the  defen- 
dants to  pay  if  liable  either  under  an  implied  con- 
tract or  under  sect.  120,  sub- sect.  3,  of  the  Act, 
bot— sect.  117  of  the  Act  not  having  been  called 
to  his  attention — he  also  held  that,  as  sect.  120 
gave  a  remedy  in  a  court  of  summary  jurisdiction, 
he  had  no  jurisdiction  to  deal  with  the  matter. 
The  judge  added  a  note  that  sect  117  had  after 
wards  been  called  to  his  attention  by  counsel  for 
the  plaintiff,  and  stated  that  if  this  had  been  done 
at  the  hearing  he  would  have  given  judgment  for 
the  plaintiff  for  291. 8a.  On  appeal  the  Divisional 
Court  affirmed  the  decision  that  there  was  no 
liability  upon  any  implied  contract  contained  in 
the  covenants  in  the  leases,  but  remitted  the  case 
for  a  new  trial  as  to  the  liability  of  the  defendants 
under  sect.  120  to  contribute  to  the  cost  of 
abating  the  nuisance.] 

The  Public  Health  (London)  Act  1891  (54  &  55 
Vict.  c.  76)  provides : 

Sect.  4.  (1)  On  the  receipt  of  any  information 
respecting  the  ezistenoe  of  a  nuisance  liable  to  be  dealt 
with  summarily  under  this  Aot  the  sanitary  authority 
•hall,  if  satisfied  of  the  ezistenoe  of  a  nnisanoe,  serve  a 
notioe  on  the  person  by  whose  act,  default,  or  sufferance 
the  nnisanoe  arises  or  continues,  or  if  such  person 
cannot  be  found  on  the  occupier  or  owner  of  the  previses 
on  whieh  the  nnisanoe  arises,  requiring  him  to  abate  the 
same  within  the  time  specified  in  the  notioe,  and  to 
execute  such  works  and  do  such  things  as  may  be  neces- 
sary for  that  purpose,  and  if  the  sanitary  authority  think 
it  desirable  (but  not  otherwise)  specifying  any  works  to 
be  executed. 

Seot.  120.  (1)  Where  any  nnisanoe  under  this  Aot# 
appears  to  be  wholly  or  partially  caused  by  the  acta  or 
defaults  of  two  or  more  persons,  the  sanitary  authority 
or  other  complainant  may  institute  proceedings  against 
any  one  of  such  persons,  or  may  include  all  or  any  two 
or  more  of  them  in  one  proceeding ;  and  any  one  or  more 
of  suoh  persons  may  be  ordered  to  abate  the  nnisanoe, 
to  far  as  it  appears  to  the  oourt  having  oognisanoe  of 
the  ease  to  be  caused  by  his  or  their  acts  or  defaults,  or 
may  be  prohibited  from  continuing  any  acts  or  defaults 
which  in  the  opinion  of  the  oourt  contribute  to  the 
nuisance,  or  may  be  fined  or  otherwise  punished,  not- 
withstanding that  the  acts  or  defaults  of  any  one  of 
suoh  persons  would  not  separately  have  caused  a 
nnisanoe ;  and  the  costs  may  be  distributed  as  to  the 
court  may  appear  fair  and  reasonable.  (2)  Proceedings 
against  several  persons  included  in  one  complaint  shall 
not  abate  by  reason  of  the  death  of  any  among  the 
persons  so  included,  but  all  such  proceedings  may  be 
carried  on  as  if  the  deoeased  person  had  not  been 
originally  so  included.  (3)  Where  some  only  of  the 
persons  by  whose  aot  or  default  any  nnisanoe  has  been 
caused  have  been  proceeded  against  under  this  Aot,  they 
shall,  without  prejudice  to  any  other  remedy,  be  entitled 
to  recover  in  a  summary  manner  from  the  other  persons 
who  were  not  proceeded  against  a  proportionate  part  of 
the  costs  of  and  incidental  to  suoh  proceedings  and 
abating  suoh  nnisanoe,  and  of  any  fine  and  oosts  ordered 
to  be  paid  by  the  court  in  suoh  proceedings.  (4)  When- 
ever in  any  proceeding  under  the  provisions  of  this  Aot 
relating  to  nnisanoes  it  becomes  neoessary  to  mention  or 
refer  to  the  owner  or  oocupier  of  any  premises,  it  shall 
be  sufficient  to  designate  him  as  the  '"owner"  or 
11  oocupier  "  of  suoh  premises,  without  name  or  further 
description. 

Sect  117.  (1)  All  offenoes.  fines,  penalties,  forfeitures, 
oosts,  and  expenses  under  this  Aot  or  any  by-law  made 
under  this  Aot  directed  to  be  prosecuted  or  recovered  in 
a  summary  manner,  or  the  prosecution  or  recovery  of 
whieh  is  not  otherwise  provided  for,  may  be  prosecuted 


and  reoovered  in  manner  directed  by  the  Summary 
Jurisdiction  Acts.  (2)  Proceedings  for  the  recovery  of  a 
demand  not  exceeding  fifty  pounds,  which  a  sanitary 
authority  or  any  person  are  or  is  empowered  to  recover  in 
a  summary  manner,  may,  at  the  option  of  the  authority 
or  person,  be  taken  in  the  County  Court  as  if  suoh  demand 
were  a  debt. 

Macmorran,  K.O.  (/.  W.  Moyses  with  him)  for 
the  plaintiff. — The  learned  judge  was  wrong  in 
holding  that  the  nnisanoe  was  not  caused  by  any 
act  or  default  of  the  defendants.  In  the  first 
place,  with  regard  to  the  12ft.  pipe,  that  12ft. 
pipe,  although  laid  through  the  premises  of  the 
plaintiff,  was  used  exclusively  for  conveying  the 
sewage  from  the  defendants'  house  to  the  drain 
under  the  plaintiff's  house,  and  no  sewage  from 
the  plaintiff's  house  passed  through  that  pipe. 
It  was  proved  that  this  pipe  was  defective  even 
up  to  the  boundary  of  the  property,  and  that 
sewage  escaped  and  caused  the  nuisance.  The 
nuisance  so  caused  was  caused  by  the  act  or 
default  of  the  defendants.  In  the  next  place,  the 
drain  was  defective  in  a  part  after  it  had  received 
the  drainage  from  the  defendants'  house,  and  the 
nuisance  was  partly  caused  by  that.  The  defen- 
dants, by  sending  through  this  drain  sewage 
which  escaped  and  caused  the  nuisance,  thereby 
contributed  to  the  nuisance — and  a  witness  has 
so  stated — and  are  liable  to  pay  a  part  of  the 
costs  in  respect  of  that.  As  to  that,  the  nuisance 
was  caused  equally  by  the  sewage  of  all  three 
houses,  and  all  three  are  liable.  The  defendants, 
as  the  owners  of  the  dominant  tenement  (namely, 
No.  4),  were  entitled  to  send  their  sewage  through 
the  plaintiff's  premises.  They  have  that  ease- 
ment, but  they  must  keep  their  easement  so 
working  that  it  does  not  cause  a  nuisance  to  the 
plaintiff.  For  that  proposition  there  is  autho- 
rity. While  the  owner  of  the  servient  tenement 
(that  is,  No.  5)  cannot  compel  the  owners  of  the 
dominant  tenement  (No.  4)  to  keep  this  pipe  in 
repair,  he  can  compel  them  so  to  keep  it  as  not 
to  cause  a  nuisance,  and  the  defendants  could 
have  gone  on  the  plaintiff's  premises  for  that 
purpose.  The  defendants'  duty  was  to  keep  their 
sewage,  which  passed  from  their  premises  under 
the  plaintiff's  premises,  from  escaping  from  the 
pipes  in  the  plaintiff's  premises,  and  so  causing  a 
nuisance  upon  the  plaintiff's  premises : 

Humphreys  v.  Cousins,  36  L.  T.  Rep.  180 ;  2  C.  P. 
Div.  239. 

That  was  a  considered  judgment  of  Denman  and 
Lindley,  JJ.,  and  the  oases  on  the  subject  are 
fully  dealt  with.  It  is  there  said :  "  The  prima 
facie  right  of  every  occupier  of  a  piece  of  land 
is,  to  enjoy  that  land  free  from  all  invasion  of 
filth  or  other  matter  coming  from  any  artificial 
structure  on  land  adjoining.  He  may  be  bound 
by  prescription  or  otherwise  to  receive  such 
matter;  but  the  burthen  of  showing  that  he  is 
so  bound  rests  on  those  who  seek  to  impose  an 
easement  upon  him."  [Lord  Alverstone,  G.J. 
—That  is  rather  like  the  old  common  law  doctrine 
that  if  filth  is  created  on  a  man's  land,  then  "  he 
whose  dirt  it  is  must  keep  it  that  it  may  not 
trespass."]  Yes ;  the  principle  is  the  same.  Under 
sect.  120  the  plaintiff  is  entitled  to  a  proportionate 
part  of  the  costs  of  abating  the  nuisance.  As  to 
the  single  part  of  the  drain  (namely,  the  12ft. 
pipe)  there  can  be  no  doubt  about  the  liability, 
as  the  only  obligation  on  any  person  to  deal  with 
that  is  the   obligation  on   tne   defendants,  as 
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owners  of  No.  4,  an  they  are  persons  who  come 
within  sect.  4  as  being  persons  by  whose  act, 
default,  or  sufferance  the  nuisance  arose.  Then 
as  to  the  nuisance  arising  in  the  other  part  of 
the  drain,  the  defendants,  by  sending  their  drain- 
age through  the  drain,  caused  a  nuisance,  and  for 
that  also  they  are  liable  to  contribute. 

B.  Cunningham  Glen  for  the  defendants. — The 
defendants  had  the  right  to  drain  on  to  the 
plaintiff's  land,  and  they  are  under  no  obligation 
to  repair  that  drain.  The  defendants  were  not 
persons  by  whose  acts  or  defaults  the  nuisance 
was  caused.  In  sub-sect.  1  of  sect.  120  it  is  said : 
"  And  the  costs  may  be  distributed  as  to  the  court 
may  appear  fair  and  reasonable."  That  applies 
to  the  court  previously  referred  to  in  the  section, 
that  is,  the  court  of  summary  jurisdiction.  Here 
there  was  no  proceeding  before  the  court  of 
summary  jurisdiction  in  respect  of  a  common 
or  joint  nuisance  and  no  distribution  of  costs  by 
that  court,  but  only  a  distribution  by  the  sur- 
veyor. The  County  Court  cannot  distribute  the 
costs;  the  court  of  summary  jurisdiction  alone 
can  do  so.  The  claim  to  a  proportionate  part  of 
the  costs  of  abating  the  nuisance  is  under  sub- 
sect.  3  of  the  section.  That  sub-section  is  only  a 
corollary  to  sub- sect.  1,  and  it  only  applies  where 
proceedings  have  been  taken  or  might  have  been 
taken  under  sub- sect.  1.  No  such  proceedings 
were  taken  in  this  case  against  the  defendants 
under  sub-sect.  1,  and  no  such  proceedings  could 
have  been  taken,  as  sub-sect.  1  only  applies  where 
the  nuisance  has  been  caused  either  wholly  or 
partially  by  the  person  proceeded  against.  This 
matter  was  recently  considered  by  the  Court  of 
Appeal  in  Haedicke  v.  Friern  Barnet  Urban  District 
Council  (ante,  p.  51;  91 L.  T.  Rep.  750 ;  (1905)  1K.B. 
110),  with  regard  to  the  Public  Health  Act  1890,  as 
to  a  single  private  drain,  and  the  court  there  said 
that  as  the  whole  of  the  expenses  had  been  incurred 
on  the  premises  of  the  person  in  question,  no  claim 
for  apportionment  could  be  made.  Collins,  M.R. 
said  (91  L.  T.  Rep.,  at  p.  760) :  "  The  question  of 
apportionment  does  not  arise;  there  is  nothing 
to  apportion,  the  whole  obligation  is  upon  her ; 
she  has  discharged  it,  and  she  cannot  fall  back 
upon  the  question  of  apportionment,  even  if  it 
had  been  ad  rem  in  the  discussion  at  all."  So, 
here  the  whole  nuisance  arose  on  the  premises  of 
the  plaintiff,  and  the  whole  expenses  were  incurred 
on  the  premises  of  the  plaintiff,  and  there  is 
nothing  to  apportion,  and  even  if  there  were  the 
plaintiff  cannot  recover  in  an  action  of  this  kind 
an  amount  settled  by  his  own  nominee.  It  is 
said  that  the  defendants  as  the  owners  of  the 
dominant  tenement  could  have  come  upon  the 
plaintiff's  premises  and  have  done  the  repairs, 
out,  even  if  that  were  so,  there  is  no  duty 
or  obligation  upon  them  to  do  so,  and  the 
learned  judge  has  expressly  found  that  there 
was  no  evidence  to  show  that  the  defendants 
were  liable  to  repair  or  make  good  the  drains 
running  from  their  house  under  the  plaintiff's 
house. 

Macmorran,  K.C.  in  reply. 

Lord  Alvbb8TONB,  O.J. — I  am  sorry  to  say 
that  I  have  frequently  to  express  my  doubts 
when  I  have  to  deal  with  these  cases  and  to  decide 
questions  arising  under  the  application  of  the  law 
to  drains  and  sewers  under  the  Public  Health 
Acts.    I  think  there  is  a  great  deal  to  be  said  in 


favour  of  the  view  which  counsel  for  the  plaintiff 
has  urged  —  namely,  that,  inasmuch  as  the 
nuisance  has  been  apparently  occasioned  by 
sewage  coming  out  from  the  premises  No.  4,  the 
premises  of  the  defendants,  the  Legislature  might 
have  thought  it  right  to  put  upon  the  persons 
sending  the  sewage  through  a  statutory  obliga- 
tion to  get  the  drain  repaired,  and  possibly  a 
duty  to  contribute  to  the  amount  expended  by 
the  local  authority  in  the  event  of  the  local 
authority  doing  the  repairs.  I  do  not,  however, 
think  that  that  is  the  natural  meaning  of  the 
section — sect.  120 — and,  speaking  for  myself,  I 
am  not  prepared  to  say  that  the  learned  County 
Court  judge  has  come  to  a  wrong  conclusion.  It 
must  be  taken  for  the  purpose  of  this  case  that  the 
defendants  had  a  right  to  discharge  their  sewage 
through  the  pipe,  and  counsel  for  the  defendants 
is,  quite  right  in  saying  that  when  this  case  was 
before  us  previously  we  did  find  and  did  decide— 
and  it  must  be  taken  that  we  rightly  decided — 
that  there  was  no  right  in  the  plaintiff  to  recover 
against  the  defendants  on  the  ground  of  any  im- 
plied contract  in  the  covenants  contained  in  their 
respective  leases ;  and  therefore  for  the  present 
purpose  that  must  be  taken  to  be  so.  The  only 
evidence,  then,  that  we  have  got  is  that  sewage 
from  No.  4  was  passing  through  a  drain  under 
No.  5,  and  that  as  to  a  part  of  the  pipe  12ft 
from  the  boundary  up  to  the  man- hole — the  whole 
of  that  12ft.  of  pipe  being  under  No.  5 — the  only 
Bewage  that  passed  through  it  was  the  sewage  of 
No.  4.  Does  that  fact  enable  the  court  to  act 
under  sect.  120  of  the  Public  Health  (London)  Act 
1891  ?  The  learned  County  Court  judge  says  that 
*he  had  no  evidence  to  Bhow  that  the  defendants 
were  liable  to  make  good  or  repair  the  drains 
running  from  the  house  No.  4  under  the  house 
No.  5.  1  think,  certainly,  we  are  not  able  to  say 
that  there  is  anything  wrong  in  that  finding  as  a 
matter  of  law,  or  to  say  that  that  circumstance  is 
not  one  to  be  taken  into  consideration  when  we 
are  dealing  with  the  rights  of  the  persons  whose 
acts  or  defaults  are  complained  of  under  sect.  120. 
Then  he  says  that  it  therefore  seemed  to  him  that 
the  plaintiff,  the  owner  of  No.  5,  was  the  person 
by  whose  act  and  default  these  drains  allowed 
sewage  to  escape,  and  that  hence  the  nuisance 
was  not  caused  by  any  act  or  default  of  the  defen- 
dants. Now,  it  seems  to  me,  notwithstanding  the 
contention  of  counsel  for  the  plaintiff  that  the 
defendants  might  have  had  a  right  to  go  in  and 
repair  those  drains  under  the  house  No.  5  if  they 
wished  to  do  so,  that  it  cannot  be  said  that  there 
was  a  duty  upon  them  as  owners  or  occupiers  of 
No.  4  to  go  in  and  repair  those  drains  at  the 
instance  of  the  plaintiff  as  the  owner  or  occupier 
of  No.  5.  I  do  not  think  that  there  is  any  statute 
that  enables  the  local  authority  to  impose  such 
an  obligation  on  the  defendants  as  to  make  them 
persons  by  whose  acts  or  defaults  the  nuisance  has 
been  caused  in  this  case,  and  I  see  this  further 
difficulty.  It  seems  to  me  that  the  purview  and 
object  of  sect.  120  was  very  different.  There  is 
first  the  case  of  a  number  of  persons  occupying, 
if  I  may  use  the  expression,  the  drains  complained 
of,  and  it  is  very  likely  there  would  be  a  liability 
to  contribute,  by  virtue  of  their  occupation,  to  the 
cost  and  repair  of  the  drains  when  they  came  to 
be  repaired,  and  it  might  well  be  that  each  one 
of  them,  by  their  acts  upon  the  premises,  caused 
the  actual  nuisance.    Then  there  is  also  the  case 
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where  a  sewer  or  a  drain,  the  whole  of  which 
otasee  the  nuisance,  runs  through  more  than  one 
property,  and  all  the  work  of  repair  is  done,  bat 
it  becomes  necessary  to  apportion  the  costs  in 
accordance  with  the  obligations  of  the  several 
persons  interested  as  to  their  several  parts. 
Sect  120  might  apply  in  those  cases.  I  do  not, 
however,  think  that  sect.  120  was  enacted  for  the 
purpose  of  dealing  with  the  case  where  there  was 
a  right  to  use  the  drain,  bat  not  of  necessity  any 
obligation  to  repair  it,  and  I  feel  the  greatest 
difficulty  in  seeing  how  it  is  possible  to  apportion 
expenses  of  repair  unless  the  apportionment  has 
some  relation  to  the  property  in  which  the  work 
is  done  and  the  expense  incurred,  and  to  the 
obligations  of  the  persons  with  regard  to  that 

Sroperty.  Now,  in  this  case  the  work  was  entirely 
one  under  No.  5,  and  counsel  for  the  plaintiff 
says  that  all  equally  caused  the  nuisance ;  that 
the  sewage  from  No.  5,  the  sewage  from.  No.  4, 
and  the  sewage  from  No.  6  all  caused  the 
nuisance,  and  he  contends  that  the  costs  ought 
to  be  apportioned  accordingly.  Now,  there  wo  aid 
seem  to  be  no  possible  method  of  apportioning 
the  cost  amongst  the  owners  or  occupiers  simply 
because  more  or  less  sewage  might  come  from 
one  of  the  houres  of  the  three  owners  or  occu- 
piers. I  merely  mention  that,  not  for  the  purpose 
of  6aying  that  the  Legislature  might  not  have 
said  that  the  cost  should  be  apportioned  according 
to  the  view  of  the  tribunal  as  it  thought  right, 
bat  for  the  purpose  of  pointing  oat  that  it  rather 
seems  to  me  to  indicate  that  the  section  is  dealing 
with  the  apportionment  of  the  expenses  between 

rons  who  are  liable  to  prevent  the  nuisance, 
this  case  the  nuisance  is  caused  by  the 
non-repair  of  the  drain  on  the  plaintiff's  pre- 
arises.  There  is  no  evidence  of  any  obligation 
on  the  defendants  to  repair  any  part  of  that 
drain,  and,  that  being  so,  it  seems  to  me  that  I 
am  unable  to  come  to  the  conclusion  that  the 
learned  County  Court  judge  was  wrong  when 
he  said  that  there  was  no  act  or  default  of 
the  defendants  causing  the  nuisance.  Possibly 
the  argument  is  a  little  stronger  with  regard  to 
the  12ft  of  pipe  which  is  not  used  for  the  sewage 
of  the  plaintiff,  but  which  is  used  solely  for  the 
sewage  of  the  defendants,  than  it  is  with  regard 
to  the  rest  of  the  drain ;  but  I  do  not  think  we 
ought  to  allow  this  appeal  on  the  ground  of  such 
a  small  matter  as  that.  If  I  have  taken  the  right 
view  that  this  matter  does  not  depend  upon  user, 
but  does  depend  upon  obligation  to  prevent  the 
nuisance,  and  if  I  am  also  right  in  thinking  still 
farther  that  the  Act  points  to  an  apportionment 
between  the  owners  or  occupiers  of  properties  in 
which  the  work  has  been  executed,  then,  in  my 
opinion,  we  ought  not  to  say  that  the  mere  fact 
that  a  piece  of  this  pipe  happens  to  convey  the 
sewage  from  No.  4  only  is  sufficient  to  force  the 
learned  County  Court  judge  to  apportion  the 
costs  of  repairs  as  against  the  defendants.  I 
therefore  think,  though  I  do  not  hesitate  to 
repeat  that  I  always  have  the  greatest  difficulty 
in  giving  reasons  satisfactory  to  my  own  mind 
when  dealing  with  these  matters  under  the  Public 
Health  Acts,  that  the  appeal  fails,  and  must  be 
dismissed  with  costs. 

Kennedy,  J. — I  am  of  the  same  opinion.  The 
matter  is  certainly  not  free  from  difficulty,  but, 
on  the  whole,  I  do  not  see  my  way  to  say  that  the 
judgment  pronounced  by  the  County  Court  judge 


is  wrong.   There  are  several  considerations  which 
make  me  prefer  the  view  urged  for  the  defen- 
dants, because  I  do  not  see  how,  if  we  adopt  the 
plaintiff's  view,  the  real  position  of  things  which 
would  necessarily  be  involved  could  be  dealt  with 
consistently  with  justice.    Sect.  120,  sub-sect.  1 
only  contemplates  the  case  of  the  nuisance  being 
caused  wholly  or  partially  by  the  acts  or  defaults 
of  two  or  more  persons.  That,  I  presume,  involves 
the  idea  that  either  of  those  two  or  more  persons 
might  originally  have  been  made  properly  subject 
to  an  application  under  this  Act  by  way  of  sum- 
mons, and  I  am  inclined  to  think  that  sub- sect.  3 
refers  to  the  same  persons  when  it  says :  "  Where 
some  only  of  the  persons  by  whose  act  or  default 
any  nuisance  has  been  caused  have  been  proceeded 
against  under  this  Act."    It  again  assumes  that 
there  may  be  persons  who  may  be  brought  in  as  con- 
tributor ies,  and  persons  who  may  have  originally 
been  proceeded  against  before  the  magistrate  in 
respect  of  the  nuisance.   Then  the  learned  County 
Court  judge  says,  and  apparently  he  is  justified 
in  saying,  that  he  had  no  evidence  that  the  defen- 
dants were  liable  to  repair  or  make  gooji  the 
drains  running  from  house  No.  4  under  house 
No.  5.    If  that  is  so,  then  clearly  they  could  not 
have    been    prosecuted    or    proceeded    against, 
because  they  were  not  persons  who  originally 
could  have  been  subject  to  proceedings  instituted 
against  them.    It  is  said  that  legally  as  owners 
of  a  dominant  tenement  they  might  have  gone  in 
and  repaired,  bat  the  right  to  repair — and  that  I 
understand  to  be  the  learned  County  Court  judge's 
opinion — is   by  no  means  necessarily  equivalent 
for  the  purpose  of  this  Act  with  a  duty  to  repair, 
and  does  not  necessarily  imply  a  duty  to  repair. 
If  there  is  no  duty  to  repair  then  the  defendants 
could  not  .have  been  proceeded  against  under 
this  section ;  and  it  is  only  against  persons  who 
could  have   been  proceeded  against  under  this 
section  (although  they  were  not)  that  a  right  of 
contribution  exists.   The  argument  of  counsel  for 
the  defendants  went  in  that  direction,  and  I  think 
that  view  is  confirmed  by  sub- sect.  3,   because 
that  sub-section  not  only  speaks  of  contribution 
in  respect  of  the  costs  of  and  incidental  to  such 
proceedings  and  abating  such  nuisance,  but  also 
proceeds  to  make  the  persons  liable  for  the  fines 
and  costs  ordered  to  be  paid  by  the  court  in  such 
proceedings.    It  seems  to  me  that  it  would  be  an 
iniquitous  proceeding  to  make  a  person  liable  for 
a  share  of  a  fine  and  costs  who  neither  has  been 
in  fact  proceeded  against,  nor  has  had  an  oppor- 
tunity of  dealing  with  the  case,  nor,  in  fact,  could 
have    been    proceeded    against    unless   he  was 
primarily  liable  or  might  have  been  liable  as  much 
as  the  persons  who  have  been  made  liable.    It 
seems  to  me,  therefore,  under  the  circumstances 
that  it  is    impossible  to    say  that  the  learned 
judge's  view  was  wrong,  although  I  quite  appre- 
ciate what  has  been  urged  on  behalf   of    the 
plaintiff  as  to  its   being  only  fairness  that  he 
should  get  this  contribution,  because  the  premises 
under  this  house  No.  5  were  really  premises  which 
were  subject  to  an  easement  in  favour  of  a  user 
by  the  defendants,  which,  to   some    extent,  no 
doubt,  by  saturating  the  ground  with  sewage, 
has  caused    the  damage  for    which  the  owner 
of   No.    5    has    been    at    present   made  liable. 
I  do   not,    however,  think  that    that  is  a  case 
which  it  is  proper  for  us  to  hold  falls  under  this 
section. 
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Ridley,  J. — I  am  of  the  same  opinion,  and  I 
only  wish  to  make  a  few  observations.  In  the 
coarse  of  the  argument  I  pnt  a  question  to  counsel 
for  the  defendants  with  regard  to  the  words  "  act 
or  default "  in  sub- sect.  3  of  sect.  120,  indicating 
that  it  might  be  possible  that  the  Act  of  Parlia- 
ment intended  that  proportionate  contributions 
should  be  had  from  anyone  by  whose  act  or 
default  the  nuisance  was  caused  in  the  sense  that 
that  person  was  contributing  in  some  way  to  the 
actual  nuisance.  It  appears  to  me  that  the 
answer  to  that  question  really  is  to  be  found  in 
this,  that  that  is  not  the  purview  of  the  Act. 
The  Act  is  really  dealing  with  the  persons  who 
are  liable  to  do  the  repairs  to  the  pipes ;  and  it  is 
not  possible,  as  I  think,  to  adopt  the  argument  of 
counsel  for  the  plaintiff  when  he  says  that  in 
following  that  liability  you  must  go  into  the 
question  as  to  what  rights  are  given  by  some 
easement  to  adjoining  owners.  I  think  there  is  a 
good  deal  to  be  said  for  the  observation  of  my 
brother  Kennedy  when  he  says  that  it  is  impos- 
sible that  anyone  should  be  asked  to  pay  for  a 
proportionate  part  of  the  costs,  and  also  to  pay  a 
proportionate  part  of  the  fine  and  the  costs 
ordered  by  the  court  in  such  proceedings,  without 
he  was  made  a  party  to  the  summons  in  the  first 
instance.  I  fully  concur  in  that  observation. 
Therefore,  while  I  do  feel  considerable  difficulty 
in  the  construction  of  this  Act,  I  am  not  at  all 
prepared  to  say  that  the  learned  County  Court 

Judge  was  not  quite  right  when  he  said  that  he 
Lad  no  evidence  to  show  that  the  defendants  were 
liable  to  repair  or  make  good  the  drains  running 
from  house  No.  4  under  No.  5,  and  that  therefore 
he  must  give  his  judgment  for  the  defendants. 
Upon  the  whole  I  do  not  see  my  way  to  interfere 
with  that  judgment,  and  I  agree  that  the  appeal 
should  be  dismissed.  Appe(d  ^^^ 

Solicitors :  for  the  plaintiff,  Wainwright,  Pollock, 
and  Co. ;  for  the  defendants,  Paines. 


Tuesday,  Jan.  31,  1905. 

(Before  Lord  Alvbbstonb,  0. J.,  Kennedy  and 

Ridley,  JJ.) 

Scott  and  Co.  Limited  (apps.)  v. 
Solomon  (reap.),  (a) 

Revenue — Dealing  in  gold  or  silver  plate — Licence 
— Coupons  given  on  sale  of  tea — Watches  given 
as  prizes  %n  exchange  for  coupons  in  coupon 
competition — Necessity  of  licence — "  Trading  in 
or  selling  "  plate— Revenue  Act  1867  (30  &  31 
Vict.  c.  90),  ss.  1/3. 

The  appellants,  who  were  dealers  in  tea,  advertised 
a  gigantic  tea  competition,  and  sold  tea  in 
packets  with  each  of  which  a  coupon  was  given. 
At  the  end  of  a  certain  time  the  purchasers  of  the 
packets  of  tea  with  the  coupons  sent  in  their 
coupons  to  the  appellants,  ana  those  purchasers 
whose  coupons  represented  the  largest  quantity  of 
tea  purchased  during  the  time  obtained  prizes  of 
various  articles,  including  gold  watches.  Several 
customers  had  obtained,  through  this  coupon 
competition,  gold  watches  of  sufficient  weight  to 
require  the  sellers  thereof  to  hold  a  licence  under 
sect.  1  of  the  Revenue  Act  1867,  but  the  appel- 
lants held  no  such  licence. 

(a)  Reported  by  W.  W.  Oaa,  £sq.,  B&rrlster-at-Law. 

I 


The  appellants  having,  upon  an  information  under 
sect.  3  of  the  Act,  been  convicted  of  dealing  in 
plate  without  a  licence  : 

Held,  that  what  was  sold  and  what  the  purchasers 
paid  for  was  the  tea  and  the  coupons  which 
entitled  the  purchasers  in  certain  events  to 
receive  gold  watches;  that  this  constituted  a 
trading  in  watches  by  means  of  receiving  pay- 
ment for  them  by  instalments  when  the  money 
was  paid  for  the  tea,  and  that  therefore  there 
was  a  "  trading  in  or  selling "  watches  within 
sects.  1  and  3  of  the  Revenue  Act  1867,  and  the 
appellants  were  properly  convicted. 

Case  stated  by  three  justices  of  the  peace  acting 
in  and  for  the  county  borough  of  Bolton. 

At  the  court  of  summary  jurisdiction  sitting  at 
the  Townhall,  in  Bolton,  on  the  2nd  June  1904, 
the  appellants  (Messrs.  Scott  and  Co.  Limited) 
were  upon  the  information  of  the  respondent 
(William  Solomon)  charged  for  that  they,  within 
six  calendar  months  before  the  date  of  exhibiting 
the  information — namely,  between  the  15th  Nov. 
and  the  31et  Dec.  1903,  in  the  borough  of  Bolton, 
in  the  county  of  Lancaster,  did  deal  in  plate 
without  a  proper  licence  in  that  behalf,  contrary 
to  the  form  of  the  statutes  in  that  case  made  and 
provided. 

The  information  was  laid  under  sect.  3  of  the 
Act  30  &  31  Vict.  c.  90  (the  Revenue  Act  1867), 
which  is  as  follows : 

Every  person  who  shall  do  any  act,  or  oarry  on  any 
trade  or  badness  for  whioh  a  lioenoe  to  deal  in  plate 
is  required  by  this  Aot,  without  having  in  foroe  a 
proper  lioenoe  authorising  him  so  to  do,  shall  for  every 
offenoe  forfeit  the  sum  of  501. ;  and  in  any  proceeding 
for  the  recovery  of  saoh  penalty  it  shall  be  sufficient  to 
allege  that  the  defendant  did  deal  in  plate  without  a 
proper  lioenoe  in  that  behalf,  and  it  shall  net  be  neces- 
sary further  or  otherwise  to  describe  the  offenoe. 

The  solicitor  for  the  respondent  contended  that 
the  class  of  business  carried  on  by  the  appellants 
as  disclosed  by  the  evidence  of  the  several  witnesses 
was  one  that  required  a  plate  licence  to  be  taken 
out,  and  that  there  was  a  oinding  contract  between 
the  appellants  and  their  customers,  that  the 
ownership  of  the  watch  was  transferred  from  the 
appellants  by  virtue  of  such  contract  as  between 
the  appellants  and  their  customers,  for  so  soon  as 
the  latter  complied  with  the  conditions  there  was 
a  binding  contract.  The  property  in  the  watch 
passed  to  the  customer  for  a  consideration,  and 
that  was  the  payment  of  money  for  tea  and 
coupons.  The  evidence  given  before  the  court 
was  as  follows : 

William  Lloyd,  officer  of  inland  revenue,  said: 

The  appellants  last  year  (that  is,  1903)  carried  on 
business  in  Bolton  as  teamen  at  two  shops,  as  the 
"  Queen  Tea  Company "  at  60,  Deansgate,  and  as 
"Black  and  White"  at  43,  Market-street.  Prior  to 
Oct.  1903  I  had  seen  various  articles  in  the  window  to 
be  handed  to  oustomers  at  60,  Deansgate-street.  In 
Oot.  1903  there  were  two  gold  watches  and  ohains  in 
the  window.  On  the  13th  Oct.  I  went  into  the  shop  and 
spoke  to  the  assistant.  I  asked  "  How  much  tea  is  it 
necessary  to  purchase  to  gain  one  of  the  watches  P"  He 
handed  me  a  handbill  and  said,  "  They  are  not  to  be  given 
in  the  ordinary  way  of  bonus."  The  handbill  was  headed 
*'  Gigantic  Tea  Competition,"  and  stated  that  30201.  was 
"  to  be  given  away  absolutely  in  addition  to  our  usual 
marvellous  presents,"  and  the  competition  was  "  open  to 
all  consumers  of  our  fragrant  and  delicious  tea."  There 
was  a  "  first  grand  prize  of  a  cottage  or  2501.  in  money," 
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and  than  there  were  twenty  pianos  value  401.  eaoh,  and 
a  number  of  other  artioles,  including  fifty  ladies'  gold 
watches  and  ohaine,  value  71.  10*.  each,  100  timepieoee, 
100  lilver  teapots,  value   11.    Is.   eaoh.    The  handbill 
stated  "  On  eaoh  packet  of  tea  at  2*.  2d.,  2«.  4<Z ,  2«.  6d., 
2*.  8d.,  and  3*.  we  sell  from  the  2nd  June  to  the  3 1  at 
Deo.  will  be  a  speoial  oonpon.    The  coupons  mast  be  oat 
oat,  saved  op,  and  given  in  at  any  of  our  branches  be- 
tween the  1st  and  the  11th  Jan.  1904.     Customers  will 
be  provided  with  forms  for  filling  in  particulars  of  quan- 
tities, names,  and  addresses.    The  customer  sending  in 
the  highest  number  of  coupons  in  ±lb.,  ilb.,  and  lib. 
(representing  the  largest  purchase  of  tea)  will  be  awarded 
the  first  grand  prize ;  the  next  twenty  highest  will  eaoh 
receive  a  piano,  and  so  on  through  the  list."    There  was 
a  large  card  at  the  doorway,  headed :  "  Queen  Tea  Com- 
pany's Gigantic  Competition  as  advertised.    Fine  18ot. 
gold,  fully  jewelled,  keyless  ladies'  watch  and  solid  gold 
long  guard,  complete  in  case — value  71    10s. — fifty  of 
these  to  be  given  away.    Tea  oan  be  obtained  from  our 
numerous  agents  in  the  usual  way."    I  said,  "  I  am  an 
officer  of  Inland  Revenue  and  that  a  lioenoe  ought  to 
be  taken  out"    I  went  on  the  same  day  to  the  shop 
No.  43,  Market-street.    I  there  saw  a  gold  watch  and 
chain  exhibited  in  the  window.    Similar  notices  were 
also  exhibited  on  these  premises.     I  got  a  handbill 
headed  "  List  of  the  Prizes  for  our  Gigantio  Tea  Com- 
petition," containing  the  same  list  of  prizes  as  shown  in 
the  handbill  given  in  the  other  shop  and  the  words 
"Save   the    pioture    coupons    on   tea    bags    till    the 
31st  Dec ,"  and  it  stated  that  there  were  a  first  prize  of 
2501.  and  1500  other  valuable  prizes  of  the  total  value 
of  30201.,  to  be  given  away  absolutely.    On  the  3rd  Deo. 
1903  I  went  to  No.  43,  Market- street  and  purchased 
Ub.  of  tea  for  2s.  6d.    it  was  in  a  wrapper  headed 
u  Black  and  White's  Teas,"  containing  on  one  side  a 
picture  coupon  headed  "  prize  oonpon — one  pound,"  and 
at  the  bottom  "  Proprietors— Soott  and  Co.  Limited," 
an4  at  the  side  were  the  words  "  This  coupon  to  be  out 
out  round  the  dotted  line  and  reserved  till  close  of  com- 
petition, the  31st  Deo.  1903."    I  also  at  the  same  time 
received  an  envelope  containing  the  same  list  of  prizes 

00  one  side  and  on  the  other  side :  "  Save  up  your 
oonpons  in  this  envelope  till  the  end  of  the  year,  then 
eoont  the  numbers,  fill  in  particulars  of  contents  and 
hand  in  at  any  of  our  establishments."  On  the  next 
day,  the  4th  Deo  1903,  I  went  to  60,  Dean  agate,  and 

1  there  purchased  lib.  of  tea  for  2s.  6d.,  in  a  wrapper 
beaded  "  Queen  Tea  Company's  Teas  "  and  containing 
a  picture  coupon  as  in  the  case  of  the  other  shop.  I  also 
received  an  envelope  in  which  the  coupons  were  to  be 
placed.  This  envelope  was  headed  "  Gigantio  Tea  Com- 
petition," and  on  it  were  the  words  "  Save  up  your 
oonpons  in  this  envelope  till  the  end  of  the  year,  then 
count  the  numbers,  fill  in  particulars  of  contents  and 
hand  in  at  any  of  our  establishments.  The  competition 
ends  the  3 1st  Deo.,  and  all  oonpons  must  be  sent  in  by 
the  11th  Jan.  1904."  Then,  under  "Particulars  of 
Contents,"  there  were  spaces  for  the  number  of  41b., 
Jib.,  and  lib.  oonpons,  and  a  space  for  the  customer's 
name  and  address ;  and  it  was  signed  Soott  and  Co. 
Limited,  Proprietors.  On  the  19th  Feb.  I  obttined  at 
eaoh  of  the  shops  a  list  of  the  names  and  addresses  of 
the  winners  in  the  competition,  and  this  list  contained 
the  names  of  fifty  persons  who  had  reoeived  watches, 
and  among  these  were  Mrs.  Ball,  Mrs.  Holdbrook,  and 
Mrs.  Oddie.  I  called  upon  Mrs.  Ball  and  Mrs.  Holdbrook 
and  saw  two  gold  watches  and  ohaine.  These  watches 
appeared  to  be  gold,  and  eaoh  watch  was  considerably 
over  the  two  pennyweights  requiring  a  lioenoe.  No 
licences  were  held  last  year  in  respeot  of  either  of  these 
shops. 

In  cross-examination  he  said : 

I  cannot  say  if  they  carry  on  business  in  a  large 
way.  They  carry  on  business  elsewhere.  I  do  not 
know  if  this  system  is  in  use  by  traders  in  the  country. 


Mrs.  Holdbrook  said : 

I  live  in  Bolton.  I  reoeived  one  of  these  watches 
and  ohains.  I  showed  it  to  the  witness  William  Lloyd. 
I  obtained  this  watch  through  this  competition.  I  was 
a  regular  customer  at  60,  Deansgate.  I  bought  tea 
from  the  Qaeen  Tea  Company.  I  reoeived  coupons 
with  the  tea.  I  purchased  and  reoeived  packets  similar 
to  those  produoed.  I  paid  2*.  4d.  a  pound.  I  sent  in 
my  oonpons  in  the  envelope  supplied  to  me  (similar  to 
the  envblope  above  desoribed).  I  had  coupons  for 
112f  lbs.  I  sent  it  to  60,  Deansgate  in  Deo.  1903.  I 
got  the  watch  in  Deo.  1904. 

Mrs.  Ball  said : 

I  live  in  Bolton.  I  obtained  one  of  these  watches 
through  this  competition.  It  was  one  of  the  watches 
shown  to  Mr.  Lloyd.  I  purchased  a  number  of  packets 
of  tea.  I  sent  the  coupons  in  the  envelope  produoed.  I 
sent  in  109  oonpons.  I  paid  2«.  6<Z.  a  pound.  I 
reoeived  the  watch  at  60,  Deansgate.  I  paid  the  money 
for  the  tea.  I  bought  a  little  extra  when  the  competi- 
tion was  on. 

Mrs.  Oddie  said : 

I  live  near  Bolton.  I  obtained  one  of  these  watches 
by  means  of  the  competition.  After  I  had  heard  of  the 
competition  I  purchased  tea  in  packets.  These  packets 
bore  oonpons.  I  sent  108  oonpons  in  the  envelope 
produced.  I  purchased  1081b.  I  sent  them  to  the  shop 
60,  Deansgate.    I  reoeived  a  gold  watoh  and  chain. 

In  cross-examination  she  said : 

I  bought  my  tea  at  that  shop  before  the  competition 
began  and  all  through  the  competition.  The  price  was 
the  same  before  and  after.    I  got  the  same  good  tea. 

In  answer  to  questions  from  the  justices,  this 
and  the  two  previous  witnesses  said : 

I  understood  that  in  purchasing  the  tea  I  was  pur- 
chasing the  possibility  of  obtaining  a  gold  watoh  or  one 
of  the  other  artioles. 

The  documents  referred  to  and  produced  were 
annexed  to  the  case. 

Counsel  for  the  appellants  admitted  that  there 
was  a  contract  between  the  appellants  and  their 
customers  and  also  the  facts,  but  contended  that 
the  appellants  had  committed  no  infringement  of 
the  law,  and  were  entitled  to  continue  to  act  as 
they  had  done;  that  there  was  no  trading  or 
selling  according  to  that  Act.  He  contended : 
First,  that  there  was  no  trading  by  a  person 
whose  business  it  was  to  deal  in  gold  or  silver 
plate ;  secondly,  that  there  was  no  sale  or  evi- 
dence of  a  sale  of  gold  or  silver  plate  by  the 
appellants  to  the  persons  called  as  witnesses; 
and  thirdly,  that,  even  if  there  were  a  sale  of 
a  chance  such  as  might  be  objectionable  under 
the  Lottery  Act,  ic  was  no  sale  or  evidence  of  a 
sale  of  the  prizes  in  respect  of  which  the  chance 
was  taken. 

The  justices  found  that  the  appellants  did  deal 
in  plate  without  a  proper  licence  in  that  behalf, 
ana  fined  them  40s.  and  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  stated,  which  were  not  in 
dispute,  the  conviction  was  right. 

Sect.  1  of  the  Revenue  Act  1867  (30  &  31  Vict, 
c.  90)  provides : 

In  lieu  of  the  duties  now  payable  in  Great  Britain 
on  licences  to  persons  trading  in,  vending,  or  selling 
gold  or  silver  plate,  and  in  Ireland  on  licences  to  persons 
to  sell  or  make  gold  or  silver  plate,  there  shall  .  .  . 
be  charged  and  paid  the  following  exoise  duties  on 
licences  to  deal  in  plate  to  be  taken  out  yearly  in  the 
United  Kingdom  by  the  persons  hereinafter  mentioned f 


152 


MAGISTRATES1    OASES. 


KB.  Dit.] 


Scott  and  Oo.  Limited  (apps.)  v.  Solomon  (reep.). 


[K.B.  Dry. 


that  is  to  Bay :  By  every  person  who  shall  trade  in  or 
sell  any  article  oomposed  wholly  or  in  part  of  gold  or 
silver,  in  respect  of  every  house,  shop,  or  other  pl*oe  in 
which  hia  trade  or  business  shall  be  oarried  on ;  where 
the  gold  shall  be  above  two  pennyweights  and  under 
two  ounces  in  weight,  or  the  silver  above  five  penny- 
weights and  nnder  thirty  ounoes  in  weight,  the  sum  of 
two  pounds  six  shillings;  where  the  gold  shall  be  of 
the  weight  of  two  ounces  or  upwards,  or  the  silver  of 
the  weight  of  thirty  ounoes  or  upwards,  the  sum  of  five 
pounds  fifteen  shillings. 

D  ancle  werts,  K.C.  (/.  B.  Atkin  with  him)  for 
the  appellants.  —  The  justices   were   wrong  in 
finding  that  the  appellants  dealt  in  plate.    The 
appellants  sold  their  tea  in  packets  with   these 
coupons,  and  amongst   obher    articles    given  in 
exchange  for  a  certain  number  of  these  coupons 
were  watches.  According  to  the  accepted  definition 
that  is  neither  trading  in,  nor  selling,  plate.    By 
sect.  1  of  the  Revenue  Act  1867  the  only  person 
who  is  obliged  to  take  out  a  dealer's  licence  is  a 
person  who  trades  in  or  sells  any  article  com- 
prised wholly  or  in  part  of  gold  or  silver.    Then 
sect.  3  imposes  a  penalty  upon  every  person  who 
without  a  proper  licence  carries  on  any  trade  or 
business  for  which  a  licence  to  deal  in  plate  is 
required  by  the  Act.    Before  the  appellants  can 
be  convicted  under  sect.  3  it  must  be  proved  that 
they  carried  on  a  trade  or  business  in  gold  or 
silver  plate  for  which  a  licence  is  required  under 
sect.  1.    A  "dealer"  means  a  person  who  sells 
goods  which  he  has  either  made  himself  or  has 
purchased,  and  who  sells  those  goods  with  a  view 
to  profit.    That  definition  has  been  adopted  by 
Lord  Davey  in  the  case  of   Grainger  and  Son 
v.  Qougk  (74   L.  T.  Rep.  435,  at  p.  440 ;  (1896) 
A.  C.  325,  at  pp.  345-6),  which  was  a  case  dealing 
with  income  tax  under  the  Income  Tax  Acts.    In 
Harris  v.  Amery  (13  L.  T.  Rep.  504,  at  p.  505 ; 
L.  Rep.  1  G.  P.  148,  at  p.  154,  Willes.  J.  points 
out  that  the  word  business  is  more  extensive 
than  the  word  trade,  and  says  that  farming  is  a 
business,  "  though  it  cannot  properly  be  called  a 
trade,  which  is  a  word  having  a  technical  meaning 
connected  with  buying  and  selling,  and  is  limited 
to  the  case  of  the  buying  and  selling  of  wares,  and 
so  forth."  The  same  view  was  taken  by  Collins,  J. 
in  KiUich  v.  Graham  (75  L.  T.  Rep.  29,  at  p.  32 ; 
(1896)  2  Q.  B.  196,  at  p.  203),  which  was  a  case  under 
another  section  (Beet.  17)  of  this  same  Act,  and 
had  reference  to  the  sale  of  watches  and  the 
meaning  of   the  words  trading  in  plate  under 
sect.  1,  and  carrying  on  a  trade  or  business  under 
sect  3,  is  there  considered.    A  ooatraot  of  sale  is 
defined  in  sect.  1  of  the  Sale  of  Goods  Act  1893, 
and  in  order  to  have  a   sale  there  must  be  a 
contract  to  pass  the  property  from  the  owner  to 
someone  else  for  the  payment  of  money.    Here 
there  was  no  payment  of  the  money  for  the  giving 
of  the  watches,  and  no  passing  of  the  property 
for  money.    A  witness  stated  that  she  gave  the 
same  price  for  the  tea  before  and  during  the 
competition,  so  that  the  tea  without  the  watch 
was   value  for  the  money.    There  was  no  sale 
of  the  plate  and  there  was  no  element  of  such 
sale.    There  was  a  gift  of  the  watches.     All  that 
was  sold  was  the  tea,  and  at  the  most  the  pur- 
chaser of  the  tea  got  with  the  tea  a  fraction  of 
a  chance  of  getting  a  number  of  things,  some 
of  which  were  plate  and  others  not.    ft  was  a 
lottery,  and  in  Taylor  v.  Smetten  (11  Q.  B.  Div.  I 
207)  a  similar  thing  was  held  to  be  a  lottery.    At  1 


the  most  the  appellants  bartered  the  watches, 
and  bartering  is  the  exchange  of  one  set  of 
goods  for  another  set  of  goods,  and  barter 
is  not  a  sale.  This  was  simply  the  distribu- 
tion of  these  things  by  pure  chance,  and  that 
cannot  be  a  sale.  The  appellants  did  not  take 
this  into  consideration  in  fixing  the  price  of  the 
tea,  but  the  expenses  would  be  included  in  the 
expenses  of  the  business. 

Bowlatt  (Sir  Robert  B.  Finlay,  A.-GK,  with  him) 
for  the  respondent. — The  conviction  was  right. 
There  was  a  sale  of,  and  a  trading  in,  plate  within 
the  meaning  of  sects.  1  and  3  of  the  Act.  It  is 
impossible  to  contend  that  the  price  of  the  tea 
was  not  enhanced  by  the  chance  of  getting  the 
watch.  In  Taylor  v.  Smetten  (ubi  *up-)f  where 
the  transaction  was  very  similar,  Hawkins,  J. 
said  (at  p.  211) :  "  There  can  be  no  doubt  that  the 
appellant  in  inclosing  and  announcing  the  indo- 
sure  of  the  coupon  in  the  packet  of  tea  did  bo 
with  a  view  to  induce  persons  to  become  pur- 
chasers and  realise  a  profit  to  himself;  and, 
although  it  was  admitted  by  the  respondent  that 
the  tea  was  good  and  worth  all  the  money,  it  is 
impossible  to  suppose  that  the  aggregate  prices 
charged  and  obtained  for  the  packages  did  not 
include  the  aggregate  prices  of  the  tea  and  the 
prizes."  That  applies  here,  and  shows  that  the 
prices  charged  for  the  tea  included  something  for 
the  watches.  There  is,  no  doubt,  a  certain 
element  of  chance,  but  the  real  substance  of  the 
matter  is  that  a  person  who  goes  to  this  shop  and 
buys  this  tea  becomes,  in  a  certain  event  which 
can  be  calculated,  entitled  to  a  certain  piece  of 

Slate.  This  may  or  mav  not  be  a  lottery  {Hall  v. 
Tc  WiUiam,  85  L.  T.  Rep.  239),  but,  whether  it  is 
or  is  not  a  lottery,  it  is  not  thereby  prevented 
from  being  a  trading  in  plate  within  the  meaning 
of  these  sections.  It  is  said  that  bartering  is  not 
trading,  but  it  must  be  trading. 

Danckioerts,  K.C.  in  reply. 

Lord  Alverstone,  O.J. — In  this  case,  a  case 
has  been  stated  by  the  magistrates  who  had  before 
them  a  summons  under  sect.  3  of  the  Revenue 
Act  1867  (30  &  31  Viot.  c.  90),  in  respect  of  per- 
sons dealing  in  plate  without  a  proper  licence, 
the  dealing  being  for  this  purpose---doing  any  act 
or  carrying  on  any  trade  or  business  for  which  a 
licence  to  deal  in  plate  is  required.  That  throws 
us  back  to  sect  1  of  the  Act,  which  says  that  a 
lioenoe  to  deal  in  plate  must  be  taken  oat  by 
"every  person  who  shall  trade  in  or  sell  any 
article  composed  wholly  or  in  part  of  sold  or 
silver."  The  "  doing  any  act "  in  sect.  1  does  not 
seem  to  me  to  enlarge  the  scope  of  the  section. 
The  case  seems  to  me  to  be  near  the  line,  but  to  a 
certain  extent  it  is  a  question  of  fact.  If  counsel 
for  the  appellants  could  have  made  good  his  point 
that  there  is  no  evidence  here  of  anything  which 
amounts  to  either  a  sale  or  trading,  we  should 
have  been  bound  to  give  effect  to  that  conten- 
tion. What  happens  is  this :  "  A  large  amount  of 
tea  is  sold.  That  tea  is  either  sold  with  or  is 
packed  up  in  something,  called  a  coupon,  which 
is  some  token  indicating  that  the  tea  has  been 
purchased  from  a  particular  shop.  The  evidence 
of  one  witness,  Mrs.  Oddie,  in  cross-examination, 
was :  "  I  bought  my  tea  at  that  shop  before  the 
competition  began.  ...  I  understood  that 
in  purchasing  the  tea  I  was  purchasing  the 
possibility  of  obtaining  a  gold  watch  or  one  of 
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the  other  articles."  That  is  not  at  all  conclu- 
sive on  the  matter,  bat  it  Beems  to  me  to  point 
to  one  view  of  the  facts — namely,  that  it  was  all 
one  transaction.  In  respect  of  the  payment  for 
the  tea,  each  of  the  various  purchasers  got  what 
has  been  called  this  "  coupon.*'  Counsel  for  the 
appellants  does  not  dispute,  and  I  do  not  think  he 
could  dispute,  that  that  was  a  sale  of  coupons. 
The  suggestion  that  there  is  full  value  given  for 
the  tea,  meaning  that  there  is  nothing  given  for 
these  coupons,  is  simply  absurd.  This  very  large 
business  of  the  appellants,  to  the  extent  of  thou- 
sands of  pounds,  could  not  possibly  be  carried  on 
if  there  were  no  charge  for  the  coupons.  The 
coupons  are  delivered  out  with  the  tea, 
and  the  persons  who  received  them,  either 
having  purchased  them  themselves  or  having 
obtained  them  from  other  purchasers,  on  pre- 
senting them  became  entitled  to  receive  cer- 
tain articles,  and  amongst  other  things  they 
become  entitled  in  certain  events,  according  to 
the  number  of  coupons  they  present,  to  receive  a 
very  considerable  number  of  articles  of  plate- 
watches  and  other  things  of  the  kind.  It  seems 
to  me  that,  looked  at  in  its  real  essence,  it  is  a 
trading  in  watches  by  means  of  receiving  payment 
for  them  by  instalments  when  the  money  is  paid 
for  the  tea,  and  afterwards  recognising  the  value 
of  those  various  instalments,  evidenced  by  the 
coupons,  by  giving  back,  in  this  particular  case, 
watches.  The  magistrates  have  thought  that 
that  was  a  dealing  in  plate ;  that  it  was  a  trading 
in  or  selling  plate  witin  the  meaning  of  the  1st 
section  of  the  Act  I  am  not  prepared  to  say  that 
they  were  wrong.  We  were  impressed  with  the 
language  of  Lord  Davey  in  the  case  of  Grainger 
and  Son  v.  Oough  (74  L.  T.  Rep.  435,  at  p.  440 ; 
(1896)  A.  0.  325,  at  pp.  345-6),  in  which,  referring 
to  trade  for  the  purposes  of  estimating  income 
tax  in  an  income  tax  case,  he  says :  "  Trade  in  its 
largest  sense  is  the  business  of  selling,  with  a 
view  to  profit,  goods  which  the  trader  has  either 
manufactured  or  himself  purchased.*'  I  am  by 
no  means  sure  that  if  that  definition  really  is 
applied  in  strictness,  it  would  not  cover  the  exact 
transaction  in  this  case ;  but  it  seems  to  me  that 
it  cannot  have  been  meant  to  say  that  there  can 
be  no  trading  unless  the  money  for  the  article 
passes  at  the  actual  moment.  Some  portion  of 
the  money  passes  when  the  coupon  is  given  out, 
bat,  cf  course,  the  whole  money  for  the  watch  does 
not  then  pass,  because  the  watch  is  not  delivered 
oat  until  a  certain  number  of  coupons  are  pre- 
sented. In  Harris  v.  Amery  (13  L.  T.  Rep.  504, 
at  pp. 50506 ;  L.  Rep.  1  C.  P.  148),  which  was  a 
case  stated  by  a  revising  barrister  on  a  question 
of  qualification,  Willes,  J.,  referring  to  farming, 
said  (35  L.  J.,  at  p.  92,  G.  P.)  it  was  more  a 
business  than  a  trade :  "  It  has  never  been  doubted 
that  farming  was  a  business,  though  it  could  not 
properly  be  called  a  trade,  since  the  latter  has 
the  technical  meaning  of  bujing  and  selling."  I 
cannot  think  that  in  using  that  expression 
Willes,  J.  meant  to  say  that  there  could  be  no 
trading  unless  the  money  was  paid  for  the  article 
at  the  time,  and  I  should  have  thought  that  trading 
by  barter  was  also  a  method  of  trading,  and,  if 
the  plate  formed  the  consideration  <»n  one  site, 
the  transaction  would  have  been  within  the  mis- 
chief aimed  at  in  this  section.  Then  there  is 
one  other  point  suggested,  that  this  transaction 
is  after  all  only  a  lottery.    If  the  magistrates  had 
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come  to  the  conclusion  that  giving  the  prizes  was 
quite  disconnected  from  the  transaction  whereby 
the  coupons  were  given  in  exchange  for  the  tea,  I 
could  have  understood  that  contention ;  but,  it 
seems  to  me,  treating  it  as  a  system  whereby  a 
large  number  of  watches  were  disposed  of  to  the 
public,  it  would  be  wrong  to  find  that  there  was 
no  trading,  because  possibly,  even  in  this  event, 
and  certainly  under  another  state  of  circum- 
stances, the  proceeding  is  simply  a  lottery.  I 
think,  therefore,  though  the  case  is  near  the  line, 
that  the  conviction  must  be  affirmed. 

Kennedy,  J. — I  agree. 

Ridley,  J.-I  agree.  Appeal  dUmi88edm 

Solicitors  for  the  appellants,  Chester,  Broome, 
and  Griffithes,  for  Holt,  Bisque,  and  Robson, 
Manchester. 

Solicitor  for  the  respondent,  Solicitor  of  Inland 
Revenue. 


Friday,  Feb.  3,  1905. 

(Before  Kennedy  and  Jelf,  JJ.) 

Boycb  (pet.)  v.  White  (resp.).  (a) 

Municipal  corporation — Election  of  councillor— 
Disqualification  of  candidate — No  notice  given 
to  electors — Right  to  claim  seat. 

The  petitioner  and  the  respondent  were  the  only 
candidates  for  the  office  of  councillor  for  a 
borough.  Both  were  nominated,  but  the  respon- 
dent at  the  time  of  his  nomination  was  absent 
from  the  United  Kingdom  and  no  written  con- 
sent by  him  to  such  nomination  given  one  month 
before  such  nomination  was  ever  produced.  The 
petitioner  was  not  aware  of  this  fact  until  the 
day  of  the  poll,  when  it  was  too  late  to  print  and 
circulate  in  the  constituency  a  notice  of  the 
objection  to  the  respondent's  nomination. 

The  respondent  was  elected. 

On  a  petition  against  the  respondent. 

Held,  following  Hobbs  v.  Morey  (21  Cox  Mag. 
Cos.  346 ;  89  L.  T.  Rep.  531 ;  (1904)  1 K.  B.  74), 
that  the  court  could  only  declare  the  election 
void,  and  not  that  the  petitioner  was  elected. 

Special  case. 

The  election  of  a  councillor  for  the  south  ward 
of  the  borough  of  Scarborough  was  appointed  to 
be  held  on  the  8th  Nov.  1904. 

The  petitioner,  of  No.  147,  North  Marine-road, 
Scarborough,  and  the  respondent,  of  No.  1, 
Belmont- terrace,  Scarborough,  were  respectively 
candidates  for  the  office  of  councillor  of  the  ward, 
and  the  respondent  was  declared  to  be  duly 
elected. 

A  petition  was  presented  on  the  24th  Nov.  1904 
olaiming  the  seat  on  behalf  of  the  petitioner. 

There  was  only  one  vacancy  at  the  election 
of  councillors  for  the  ward,  and  the  petitioner 
and  the  respondent  were  the  only  candidates 
for  the  office  of  councillor  for  the  ward  at  the 
election. 

The  petitioner  was  on  the  31st  Oct.  1904  duly 
nominated  in  writing  as  a  candidate  for  the  office 
of  councillor  at  the  election  in  accordance  with 
the  Municipal  Corporations  Act  1882,  and  no 
objection  had  ever  been  made  to  his  nomination 
or  candidature. 

a)  Reported  by  W.  dk  B.  Hkrbkrt,  Kiq..  Barri«ter-»t-L»w. 
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Two  papers  nominating  the  respondent  in 
writing  were  delivered  at  the  town  clerk's  office 
on  the  31st  Nov.  1904.  No  written  consent  of  the 
respondent  given  within  one  month  before  the 
day  of  the  nomination  in  the  presence  of  two 
witnesses  was  produced  at  the  time  of  the  delivery 
of  the  two  nomination  papers  or  at  all. 

The  respondent  was  absent  from  the  United 
Kingdom  at  the  time  of  the  nomination,  bat  he 
accepted  the  nomination. 

The  mayor  duly  attended  on  the  1st  Nov.  1904 
at  the  proper  time  and  place  for  the  purpose  of 
hearing  objections  to  the  nomination  paper  a  de- 
livered by  the  candidates  or  their  proposers  or 
seconders,  and  the  petitioner  was  present. 

The  petitioner  was  not  aware  until  the  2nd  Nov. 
1904,  but  did  learn  on  that  day,  that  the  respon- 
dent was  so  absent,  and  the  petitioner  was 
not  aware  until  the  8th  Nov.  1904,  but  did  learn 
on  that  day,  that  no  written  consent  of  the 
respondent  given  within  one  month  before  the  day 
of  the  nomination  in  the  presence  of  two  wit- 
neBsses  had  been  produced:  at  the  time  of  the 
delivery  of  the  nomination  papers  or  at  all. 

The  names  of  the  petitioner  and  of  the  respon- 
dent were  published  as  beingithe  two  persons  validly 
nominated  for  the  vacancy  of  the  south  ward. 

A  poll  was  held  in  the  south  ward  on  the 
8th  Nov.  1904  between  the  petitioner  and  the 
respondent. 

Inasmuoh  as  the  8th  Nov.  1904  was  the  polling 
day,  the  petitioner  had  not  then  time  to  print 
and  circulate  to  the  constituency  a  notice  of  any 
objection  to  the  nomination  or  candidature  of  the 
respondent,  but  on  that  day  he  wrote  out  such  an 
objection  and  took  it  to  the  counting. 

Prior  to  the  opening  of  the  ballot-box  the  peti- 
tioner handed  in  the  objection  to  Alderman 
Fowler,  the  acting  returning  officer,  and  stated 
that  the  respondent  had  been  absent  from  the 
United  Kingdom  at  the  time  when  the  papers 
so  nominating  him  had  been  delivered,  and  that 
no  such  written  consent  had  been  then  or  at  all 
produced,  and  thereupon  the  petitioner  claimed 
the  seat. 

After  the  counting  and  before  the  declaration 
of  the  poll  the  petitioner  again  raised  the  like 
objection. 

Alderman  Fowler  in  answer  said  that  as  far  as 
his  duties  were  concerned  they  were  to  count,  and 
he  could  have  nothing  to  do  with  the  objection. 

The  respondent  had  a  majority  of  votes  at  the 
poll,  and  was  declared  to  be  duly  elected.  The 
number  of  votes  recorded  for  the  respondent  was 
297,  and  for  the  petitioner  172. 

The  respondent,  having  been  served  with  a 
copy  of  the  petition,  duly  gave  notice,  on  the 
2nd  Dec.  1904,  of  his  intention  not  to  oppose  the 
petition,  and  no  other  person  had  given  notice  in 
writing  to  the  master  of  his  intention  to  apply  to 
be  admitted  as  respondent. 

The  questions  for  the  consideration  of  the  court 
were  :  ( 1)  Whether  the  nomination  of  the  respon- 
dent was  valid ;  (2)  if  it  was  not  valid,  whether  the 
petitioner  was  entitled  to  be  declared  duly  elected. 

Corrie  Grant  for  the  petitioner. — By  rule  16  of 
part  2  of  sched.  3  of  the  Municipal  Corporations 
Act  1882  the  nomination  of  a  person  absent  from 
the  United  Kingdom  is  to  t>e  void  unless  his 
written  consent,  given  within  one  month,  before 
the  day  of  his  nomination  in  the  presence  of  two 


witnesses,  is  produced  at  the  time  of  his  nomina- 
tion. This  case  is  an  exception  by  statute  from 
the  rule  laid  down  in  Hobbs  v.  Morey  (21  Cox 
Mag.  Cas.  346 ;  89  L.  T.  Rep.  531 ;  (1904;  1  K.  B. 
74).  That  was  a  case  of  an  ordinary  nomination, 
but  the  present  is  a  case  of  a  special  nomination. 
He  also  referred  to 

Brown  v.  Benn,  53  J.  P.  167. 

This  is  not  a  case  of  disqualification,  but  of  failure 
to  nominate,  and  there  being  no  nomination  of 
another  candidate  the  petitioner  ought  to  be 
declared  duly  elected. 

Willoughby  Williams  for  the  respondent. 

Kennedy,  J. — We  are  both  of  opinion  that 
this  case  is  indistinguisable  in  principle  from 
Hobbs  v.  Morey  (gup.),  and  it  is  therefore  unneces- 
sary to  go  into  the  reasons  for  that  decision,  which 
will  be  found  in  the  judgments  in  that  case. 
Here  a  person  was  elected  who  was  not  qualified 
to  go  to  the  poll,  and  he  got  a  large  majority 
of  lawful  votes.  He  went  to  the  poll  apparently 
correctly  and  duly  qualified  so  far  as  the  know- 
ledge of  the  voters  was  concerned,  for  his  nomi- 
nation was  in  no  way  disputed  to  the  knowledge 
of  those  electors.  He  ought  not  to  have  gone 
to  the  poll,  and  he  ought  not  to  have  been  elected, 
but  we  can  only  declare  his  electioo  invalid,  and 
we  cannot  declare  the  petitioner  duly  elected. 

Jblf,  J. — If  this  matter  were  res  Integra  there 
might  be  much  to  be  said,  for  it  id  certainly  hard 
that  where  the  knowledge  of  the  invalidity  of 
the  nomination  only  came  at  the  last  moment, 
bo  that  there  was  no  time  to  give  notice  to  the 
electors,  the  validly  nominated  candidate  cannot 
claim  to  be  duly  elected,  but  must  go  to  the 
trouble  of  another  contest.  But  it  was  considered 
in  Hobbs  v.  Morey  that  on  the  whole  it  was  in  the 
interest  of  voters  there  ought  to  be  a  new  election. 
I  think  Hobbs  v.  Morey  was  perfectly  right,  and 
we  must  follow  it. 

Election  declared  void.    Leave  to  appeal. 

Solicitors :  Radford  and  Frankland,  for  Bird- 
sail  and  Cross,  Scarborough ;  Jakes  and  Co.,  for 
Turnbull  and  Co.,  Scarborough. 
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Saturday,  Jan.  28,  1905. 

(Before  Lord  Alyerstone,  C.J.,  Kennedy, 
Ridley,  Channell,  and  Phillimore,  JJ.) 

Rex  v.  Smith,  (a) 

Criminal  law — Evidence — False  pretences — Course 
of  conduct — Evidence  of  subsequent  transaction 
—  When  admissible. 

The  test  to  be  applied  in  considering  whether,  on 
the  trial  of  an  indictment  charging  obtain- 
ing money,  goods,  or  credit  by  false  pretences, 
evidence  of  acts  of  the  defendant  subsequent  to 
those  which  are  the  subject  of  the  indictment  is 
admissible,  is  whether  the  evidence  is  relevant 
A  connection  must  be  shown  to  exist  between  the 
acts  which  are  the  subject  of  the  indictment,  and 
the  acts  sought  to  be  proved.  The  fact  that  the 
subsequent  acts  show  thai  the  defendant  has 
committed  an  offence  distinct  from  that  which 
is  charged  in  the  indictment,  is  not  sufficient  to 
make  evidence    of   the    subsequent  acts  inad- 

(a)  Reported  by  A.  A.  Bbthunk,  B«q.%  Buriirter-tt-rAw 
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mistible  if  a  connection  is  shown  to  exist  between 
Ike  transactions. 
Reg.  v.  Holt  (3  L.  T.  Rep.  310 ;  8  Cox  C.  C.  411) 
considered  and  explained. 

Cask  stated  by  the  Recorder  of  Brighton. 

The  prisoner  was  indicted  for  obtaining  certain 
office  furniture  from  one  Henry  Matthew  Cooper 
on  the  false  pretence  that  he  came  from  the  Mer- 
cantile Syndicate  Limited,  of  Coventry  House, 
South-place,  Finsbury,  in  the  city  of  London, 
and  that  the  syndicate  was  about  to  open  a 
branch  office  in  Brighton,  and  that  the  furniture 
was  for  the  syndicate  for  whom  he,  the  prisoner, 
was  the  local  agent.  The  indictment  contained 
other  oounts  charging  the  prisoner  with  obtaining 
credit  from  Cooper  by  the  same  false  pretences. 
Evidence  was  given  tbat  on  the  17th  Oct.  1904 
the  prisoner  had  made  the  statement  to  Cooper 
charged  as  the  false  pretence,  and  that  he  asked 
Cooper  to  supply  him  with  carpets  and  linoleum, 
bat  that  Cooper  did  not  supply  these  articles, 
and  had  recommended  the  prisoner  to  go  to  one 
Boutcher.  It  was  proved  that  the  prisoner's 
statements  were  false.  The  defence  was  that  the 
prisoner  had  not  said  that  he  was  the  agent  for 
the  Mercantile  Syndicate,  but  that  he  was  him- 
self the  purchaser,  and  was  about  to  commence 
business  in  Brighton  as  "  The  Brighton  Trades- 
men's Mercantile  Syndicate  "  or  "  The  Mercantile 
Syndicate  of  Brighton."  The  prosecution  called 
Arthur  Charles  Walker,  a  salesman  in  the 
employment  of  Boutcher,  who  proved  that  the 
prisoners  had  on  the  25th  Oct  1904  come  to 
Boutoher's  shop,  and,  after  giving  Cooper  as  a 
reference,  purchased  certain  goods,  stating  that  he 
was  purchasing  them  on  behalf  of  the  Mercantile 
Syndicate  of  London*  Objection  was  taken  to 
this  evidence  on  behalf  of  the  prisoner,  but  it  was 
admitted  by  the  Recorder.  The  jury  convicted 
the  prisoner  and  the  Recorder  Btated  the  case,  the 
question  for  the  consideration  of  the  court  being 
whether  the  evidence  of  Arthur  Charles  Walker 
was  admissible. 

E.  E.  Humphreys  for  the  prisoner. — Walker's 
evidence  was  only  evidence  that  the  prisoner  had 
committed  another  offence,  and  was  therefore  not 
admissible  as  showing  that  he  had  obtained  the 
goods  the  subject  of  the  charge  by  a  false 
pretence:  {Beg.  v.  Holt,  3  L.  T.  Rep.  310;  8  Cox 
C.  G.  411).  No  connection  was  shown  to  exist 
between  the  prisoner's  transaction  with  Cooper 
and  his  transaction  with  Boutcher  so  as  to 
establish  a  course  of  conduct.  To  make  the 
evidence  admissible  the  prosecution  must  prV>ve 
that  the  prisoner  waB  carrying  on  a  fraudulent 
business  in  which  the  transaction  with  Cooper 
was  an  incident : 

Reg.  v.  Rhodes,  79  L.  T.  Rep.  360 ;  19  Cox  C.  C.  182  j 

(1899)  1  Q.  B.  77 ; 

Reg.  v.  OiUs,  83  L.  T.  Bep.  251 ;  19  Cox  C.  C.  554 ; 

(1900)  2  Q.  B.  758 ;  ■ 

Bex  v.  Wyatt,  20  Cox  C.  C.  462 ;  (1904)   1  K.  B. 
188. 

Raven  for  the  prosecution. — The  decision  in 
Reg.  v.  Holt  is  bad  law.  The  evidence  is 
admissible  as  rebutting  the  prisoner's  defence. 
[He  was  stopped  by  the  Court.] 

Lord  Alvbrstone. — We  have  none  of  us  any 
doubt  in  this  case.  When  the  facts  are  stated  the 
case  seems  stronger  than  any  of  the  cases  Beg. 
▼.  OUis,  Beg.  v.  Rhodes,  Rex.  v.  Wyatt.    It  is 


distinctly  within  the  rule  stated  by  Lord  Herschell 
in  Makin  v.  Attorney -General  of  South  Wales 
(79  L.  T.  Rep.  778 ;  (1894)  1  A.  C,  at  p.  65).  The 
defence  was  that  the  defendant  never  said  that  the 
goods  were  for  the  Mercantile  Syndicate  of 
London,  but  only  gave  the  Mercantile  Syndicate 
as  a  reference.  The  prisoner  could  not  obtain  all 
the  goods  at  one  place,  and  he  therefore  goes  to 
Boutcher,  and  there  it  is  said  that  he  made  a 
statement.  The  rule  is  that  on  the  trial  of  an 
indictment  charging  obtaining  goods,  money,  or 
credit  by  a  false  pretence,  evidence  is  admissible 
which  negatives  accident  or  mistake  on  the  part 
of  the  defendant.  With  regard  to  that  I  have 
nothing  to  add  to  what  I  said  in  Rex  v.  Wyatt,  in 
which  case  I  followed  Lord  Russell,  C.J.  in  Reg. 
v.  Rhodes.  The  point  to  be  ascertained  is  whether 
the  business  the  prisoner  was  cany  in  g  on  was  a 
bogus  or  sham  business.  Here  the  case  waa  that  the 
prisoner  expressly  stated  that  he  was  buying  the 
goodB  for  the  Mercantile  Syndicate  of  London. 
With  reference  to  Reg.  v.  Holt  I  must  say  this. 
If  it  is  supposed  to  lay  down  simply  that  evidence 
of  the  transaction  sought  to  be  proved  is  inad- 
missible simply  because  it  shows  a  separate 
offence,  then  the  decision  is  wrong.  All  that  that 
case  shows  is  that  the  man  committed  a  distinct 
offence,  and  that  Holt,  C.J.  and  Erie,  J. 
thought  that  evidence  of  that  offence  was  inad- 
missible on  his  trial  for  a  previous  offence.  Two 
attempts  to  make  use  of  the  same  pretence  are 
not  sufficient  to  make  evidence  of  each  admissible 
against  the  prisoner  on  his  trial  for  the  other. 
But  we  ought  not  to  hold  that  Reg.  v.  Holt  is  an 
authority  that  evidence  of  transactions  subse- 
quent to  that  which  is  the  subject  of  the  indict- 
ment which  is  being  tried,  and  in  which  the 
same  pretence  is  used  is  inadmissible,  if  there 
a  connection  is  shown  to  exist  between  all  the 
transactions. 

Kennedy,  J. — I  agree.  The  question  is  whether 
the  evidence  is  relevant ;  its  admissibility  depends 
upon  its  relevancy. 

Ridley,  J. — I  also  agree.  I  do  not  think  that 
what  I  said  in  Rex  v.  Wyatt  is  in  conflict  with 
what  I  say  now.  The  question  is  whether  the 
transactions  have  a  bearing  on  the  acts  charged. 
I  agree  that  in  this  case  they  have.  I  agree  with 
the  principle,  the  question  is  as  to  its  application. 
If  the  matter  sought  to  be  proved  is  material  to 
the  issue  before  the  court  it  may  be  proved.  In 
Reg.  v.  OUis  the  question  was  whether  evidence  of 
the  state  of  the  prisoner's  banking  account  was 
relevant.  In  that  case  I  was  of  the  opinion  that 
the  evidence  was  not  relevant.  It  is  clear  that 
the  application  of  that  principle  to  this  case 
makes  the  evidence  as  to  the  subsequent  transac- 
tion admissible. 

Channell,  J. — I  agree.  The  principle  which 
ought  to  be  applied  has  now  become  quite  clear. 
The  whole  difficulty  is  in  applying  the  principle 
to  the  facts.  Now,  these  facts  are  very  like  the 
facts  in  the  other  cases,  and  therefore  the  decision 
must  be  the  same.  You  must  first  find  the  prin- 
ciple, and  then  apply  it  to  the  facts  of  the  case  in 
Suestion.  Here  I  have  no  difficulty  in  applying 
le  principle,  and  I  therefore  think  that  the  con- 
viction must  stand. 

Phillimobb,  J. — I  agree  that  the  conviction 
must  be  supported.  Conviction  affirmed. 
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Solicitors :  For  the  prisoner,  Marx  and  Thomp- 
son, Brighton;  for  the  prosecution,  Hobbs  and 
Young,  Brighton. 


Jan.  21  and  31, 1905. 

(Before  Lord  Alvebstone,  C.J.,  Ridley, 
Darling,  Channell,  and  Fhilumobb,  JJ.) 

Rex  v.  Lawson.  (a) 

Criminal  lata  —  Evidence  —  False  statement — 
Director — Manager  —  No  necessity  for  formal 
appointment  —  Person  acting  as  manager- 
Practice— Restating  case  —  Larceny  Act  1861 
(24  A  25  Vict.  c.  96),  s.  84. 

A  person  who  de  facto    acts  as  manager  of  a 
company  is  a  "  manager  "  within  the  meaning  of 
sect.  84  of  the  Larceny  Act  1861.    Evidence  that 
the  person  charged  as  a  "  manager  "  under  that 
section  took  an  active  pari  in  the  management  of 
the  company,  and  was  not  merely  directing  or 
advising  a  policy  to  be  carried  out  by  others,  is 
sufficient  to  support  a  conviction  for  making, 
circulating,  and  publishing  a  false  statement 
with  intent  to  induce  persons  to  become  share- 
holders in  the  company,  and  no  evidence  of  a 
formal  appointment  is  necessary. 

This  case,  stated  for  the  opinion  of  the  court  by 
A.  T.  Lawrence,  J.  was  as  follows : 

1.  Henry  John  Lawson  was  tried  before  me  on 
the  22nd  Nov.  1904  and  following  days  at  the 
Central  Criminal  Court  on  an  indictment 
charging  him,  under  sect.  84  of  the  Larceny  Act 
1861,  with  unlawfully  making,  circulating,  and 
publishing  written  statements  false  to  his  know- 
ledge  with  intent  to  induce  persons  to  become 
shareholders  in  the  Electric  Tramways  Construc- 
tion and  Maintenance  Company  Limited. 

2.  The  said  company  was  a  limited  company 
registered  under  the  Companies  Acts  1862  to 
1900. 

3.  The  articles  of  association  (which  were  put 
in  evidence  and  may  be  referred  to  as  part  of  thiB 
case)  contained  provisions  empowering  the  board 
to  appoint  a  manager. 

4.  No  minute  of  tne  board  appointing  a  manager 
was  in  evidence,  and  there  was  no  evidence  of 
any  actual  appointment  of  the  prisoner  as  manager 
by  the  directors  of  the  company. 

5.  The  nominal  capital  of  the  company  was 
250,0002.,  divided  into  250,000  shares  of  12.  each. 

The  issued  capital  consisted  of  55,000  shares 
issued  as  fully  paid. 

6.  The  whole  of  these  shares,  with  the  exception 
of  about  5000,  were  held  by  the  prisoner  or  his 
nominees. 

7.  The  prisoner  had  given  the  then  existing 
directors  their  share  qualifications,  and  the  said 
directors  had  executed  blank  transfers  of  such 
shares  and  lodged  the  same  with  the  prisoner. 

8.  The  prisoner,  with  the  assent  and  concur- 
rence of  the  directors,  dictated  the  policy  of  the 
company,  and  managed  its  affairs.  He  also  paid 
the  expenses  of  publishing  the  incriminated 
matter. 

9.  The  indictment,  counts  8  to  16  inclusive, 
charged  the  prisoner  with  publishing  in  the 
Financial  News,  the  Statist,  and  a  report  or 
circular,  certain  false  statements. 

The  indictment  and  the  exhibits  containing 

(a)  Reported  by  A  A.  Bbthuns,  Esq.,  Barriater-at-Lftw. 


the  said  statements  may  be  referred  to  as  part  of 
this  case. 

10.  The  prisoner  submitted  that  he  was  not  a 
"  manager  within  the  meaning  of  sect.  84  of 
24  &  25  Vict  c.  96. 

11.  1  directed  the  jury  that  if  the  prisoner  was 
the  person  who  in  fact  managed  the  affairs  of 
the  company  he  was  a  manager  within  the 
meaning  of  the  section. 

12.  The  jury  found  the  prisoner  guilty. 

13.  1  sentenced  him  to  twelve  months'  imprison- 
ment with  hard  labour,  but  respited  the  execution 
of  the  sentence  until  after  the  decision  of  this 
case. 

The  prisoner  was  admitted  to  bail. 

The  question  for  the  opinion  of  the  court  is 
whether  my  direction  to  the  jury  was  right.  If 
right,  the  conviction  is  to  stand;  if  wrong,  the 
conviction  is  to  be  quashed. 

A.  T.  Lawkence. 

Deo.  21, 1904. 

Bufus  Isaacs,  K.C.,  Horace  Avory.  K.C,  and 
Chalmers  for  the  prisoner. — The  case  is  not 
satisfactorily  stated.  The  point  is  whether  the 
prisoner  was  ever  formally  appointed  a  manager 
of  the  company.  That  question  is  not  properly 
raised  by  the  case.  Further,  the  statement  in 
par.  7  is  incorrect.  There  were  three  directors 
only  one  of  whom  received  his  qualification  from 
the  prisoner.  In  par.  8  the  statement  that  the 
prisoner  paid  the  cost  of  printing  the  incrimi- 
nated matter  is  also  incorrect ;  this  expense  was 
paid  by  the  company.  The  case  should  be  sent 
back  to  the  judge  to  be  restated.  [Lord  Alveb- 
stone, C.J. — If  the  facts  are  not  properly  stated 
in  a  case,  the  proper  course  is  to  apply  to  the 
judge.].  No  application  has  been  made  to  the 
judge,  but  the  court  has  jurisdiction  to  remit  the 
case.  [Lord  Alvebstone,  C.J. — We  should  not 
send  a  case  back  merely  on  a  statement  that  the 
facts  are  incorrectly  stated.] 

Sir  B.  Oarson  (S.-G.). — I  do  not  agree  that  the 
facts  are  incorrectly  stated.  The  prisoner  gave 
their  qualifying  shares  to  two  out  of  the  three 
directors.  The  prisoner  made  the  payments 
referred  to  in  par.  8. 

The  Court  refused  the  application. 

Bufus  Isaacs,  K.C. — Lawson,  the  prisoner,  was 
not  a  manager  within  the  meaning  of  sect.  84  of  the 
Larceny  Act  1861.  He  was  not  an  officer,  because 
he  was  never  appointed.  He  was  not  a  "  director 
manager,  or  public  officer ''  of  the  company.  His 
name  did  not,  and  could  not,  appear  in  the 
register  of  directors  and  managers,  which  the 
company  was  obliged  to  keep  under  sect.  45  of  the 
Companies  Act  1862.  He  might  be  under  a  civil 
liability  for  publishing  a  false  statement,  but  it 
does  not  follow  that  he  is  criminally  liable.  In 
Gibson  v.  Barton  (32  L.  T.  Hep.  396 ;  L.  Rep.  10 
Q.  B.  329)  Quain,  J.  did  not  agree  that  a  person 
who  was  not  duly  appointed  but  was  de  facto 
manager,  could  be  even  civilly  liable  as  a  manager. 
In  Coventry  v.  Dickson  (42  L.  T.  Rep.  559 ;  14  Ch. 
Div.  665)  the  question  was  whether  unqualified 
persons  who  acted  as  directors  were  liable  as 
directors  to  proceedings  under  sect.  165  of  the 
Companies  Act  1862,  and  the  Court  of  Appeal 
held  that  they  were  not.  It  was  there  held  that 
a  person  could  not  be  a  director  de  son  tort ;  if 
that  is  so  in  a  civil  action,  it  is  so  d  fortiori  in 
criminal  proceedings.  Informality  in  the  appoint- 
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ment  is  not,  by  reason  of  the  provisions  of  sect.  67 
of  the  Companies  Act  1862,  to  invalidate  the 
acts  of  an  officer,  but  that  implies  that  there 
must  have  been  an  appointment  of  some  kind. 
Accountants  who  act  as  auditors  of  a  company, 
but  without  any  formal  appointment,  are  not 
"  creditors  "  within  the  meaning  of  sect.  10  of  the 
Companies  (Winding-up)  Act  1890 : 

Re  Western  Counties  Steam  Bakeries  and  Mining 
Company,  76  L.  T.  Eep.  239 ;  (1897)  1  Oh.  617. 

And  where  a  person  who  had  not  been  duly 
appointed  a  director  of  a  company  was  charged 
under  sect.  81  of  the  Larceny  Aot  for  embezzle- 
ment as  a  director,  the  Recorder  of  London 
withdrew  the  case  from  the  jury : 

C.  C.  0.  Papers,  May  1900,  vol.  132.  p.  439. 

The  Electric  Tramways  Construction  and  Main- 
tenance Oompany  Limited  was  incorporated 
under  the  Companies  Act  1862;  and  a  person 
can  only  be  a  director  if  he  is  appointed  in 
accordance  with  the  articles  of  association  which 
govern  the  oompany.  He  can  therefore  be  only 
appointed  by  resolution  of  the  directors,  and 
there  was  no  evidence  of  a  resolution  appointing 
Lawson  to  any  office.  If  a  person  is  r.ot  duly 
appointed  he  is  not  a  director,  and  if  not  a 
director  cannot  be  convicted  as  if  he  were  a 
director: 

Reg.  v.  Portugal,  16  Q.  B.  Div.  487. 

Sir  E.  Carson  (S.-G.),  H.  Sutton,  and  Muir,  for 
the  Crown,  were  not  called  upon. 

Lord  Alybbstonb,  O.J. — In  this  case  the  first 
application  made  to  the  court  was  that  the  case 
should  be  sent  back  to  the  learned  judge  for  re- 
statement, and  it  was  stated  that  there  should 
be  some  slight  qualification  of  the  statement  in 
par.  7.  The  court  has  ample  power  to  send  a  case 
back  in  the  event  of  its  finding  upon  the  argn- 
1  ment  that  the  case  has  not  been  properly  stated 
and  does  not  raise  the  point  in  issue,  and  if  the 
allegations  which  Mr.  Isaacs  sought  to  correct 
ooold  be  said  to  be  the  allegations  upon  which 
this  direction  of  the  learned  judge  depended  we 
should  have  had  to  consider  whether  or  not  there 
might  be  a  ground  for  requiring  a  restatement. 
But  the  matters  which  it  was  contended  on 
behalf  of  the  prisoner  should  have  been  stated 
were  merely  matters  of  history  and  narrative 
leading  up  to  the  point  on  which  the  learned 
judges  ruled.  It  is  not  disputed  that  there  was 
evidence  in  support  of  the  direction  which  the 
learned  judge  gave  to  the  jury  which  would 
justify  the  jury  in  coming  to  a  conclusion  of  fact 
on  that  direction  if  the  direction  is  right.  The 
direction  was  in  these  terms :  "  I  directed  the 
jury  that  if  the  prisoner  was  the  person  who  in 
fact  managed  the  affairs  of  the  oompany  he  was 
a  manager  within  the  meaning  of  the  section." 
Now,  if  Mr.  Isaacs  was  justified  in  saying' that 
we  were  to  read  that  direction — a  direction,  I 
wish  to  observe,  made  after  a  trial  which  had 
lasted  a  great  many  days,  and  a  direction  which 
was  a  summary  of  a  much  fuller  explanation  to 
the  jury — as  merely  a  direction  that  a  person  who 
merely  pulled  the  strings  was  a  manager,  I  should 
agree  that  the  case  did  not  come  within  the  sec- 
tun.  It  seems  to  me  that  it  is  first  necessary  to 
see  what  the  learned  judge  meant.  He  had 
referred  to  the  issuing  of  certain  documents 
which  are  before  us,  documents  which  related  to 


the  dividend  to  be  paid  by  the  oompany,  docu- 
ments which  contained  conclusions  to  be  drawn  by 
the  persons  who  were  managing  the  company  and 
upon  which  the  company  was  to  act,  with  the  result 
that  persons  might  be  induced  to  become,  or  to 
refuse  to  become,  shareholders  in  the  company. 
When  one  looks  at  the  statements  made  in  the 
earlier  part  of  the  case,  and  the  documents  which 
form  part  of  the  case,  it  is  to  my  mind  abun- 
dantly clear  that  the  learned  judge  when  he 
ueed  the  words  "  managed  the  affairs  of  the 
company  "  meant  managed  the  affairs  of  the  com- 
pany, and  not  merely  directed  its  policy.  I 
thiuk  that  that  is  the  only  fair  way  to  construe 
this  direotion,  because  in  the  earlier  part  of  the 
case  he  has  used  language  which  shuws  that  he 
was  qaite  alive  to  the  effect  of  the  expression 
"  dictating  the  policy,"  and  that  he  has  in  his 
final  direction,  as  he  has  summed  it  up,  described 
the  conduct  of  the  defendant  as  of  the  person 
who  in  fact  managed  the  affairs  of  the  company. 
I  understand  that  as  a  direction  that  if  the  de- 
.  fendant  was  in  fact  the  manager  of  the  company 
he  came  within  the  section.  Now,  is  that  right 
or  wrong  P  Mr.  Isaacs,  in  hiB  very  able  argu- 
ment, contended  that,  the  manager  must  be  a 
constituted  officer  of  the  company,  at  any  rate  in 
form,  and  that  he  must  be  under  the  control  of 
the  directors  so  as  to  be  a  servant,  thus  limiting 
the  operation  of  the  statute,  and  that  the  direc- 
tion of  the  learned  judge  is  therefore  insufficient, 
because  it  was  not  explained  to  the  jury 
when  these  conditions  were  fulfilled.  We  have 
to  construe  the  direction  and  to  consider  whether 
Mr.  Isaacs  is  right  in  his  construction  of  the 
enactment.  The  section  was  enacted  in  the  year 
1857.  It  is  contained  in  an  Aot  the  title  of  which 
is  "An  Act  to  make  better  provision  for  the 

Eunishment  of  frauds  committed  by  trustees, 
anker 8,  and  other  persons  intrusted  with  pro- 
perty,'' and  the  preamble  is  in  the  same  words. 
Sect.  8,  which  is  for  all  practical  purposes 
identical  with  sect.  84  of  the  Larceny  Act,  is  in 
these  words :  "  If  any  director,  manager,  or  public 
officer  of  any  body  corporate  or  public  company 
shall  make,  circulate,  &c.,  with  intent  to  deceive 
or  defraud  ...  he  shall  be  guilty  of  a  mis- 
demeanour." Now,  I  think  that  the  language  of 
the  section  shows  that  the  words,  at  any  rate  the 
expression  "  manager,"  cannot  be  used  ia  a  tech- 
nical sense.  "Body  corporate"  is  referred  to, 
"  public  company  "  is  referred  to,  "  director  "  is 
possibly,  and  Lord  Blackburn  seems  to  have 
thought  that  it  was,  a  term  of  art,  and  "  public 
officer  of  any  body  corporate  "  may  possibly  refer 
to  the  public  officers  who  used  to  act  on  behalf  of 
corporate  bodies.  To  construe  in  a  statute  of 
this  character  "  public  officers  "  even,  as  confined 
to  those  public  officers  in  whose  names  only  the 
company  could  sue  or  be  sued,  seems  to  me  to  be  a 
very  narrow  construction.  Probably  the  expres- 
sion was  intended  to  have  a  wider  meaning.  But 
ought  the  word  "  manager "  to  have  the  limited 
meaning  which  Mr.  Isaacs  contends  for?  He 
argues  that  an  appointed  officer  of  the  company 
is  an  officer  appointed — formally  appointed,  or  at 
all  events  appointed — whether  all  the  formalities 
have  been  complied  with  or  not,  not  a  person  who 
in  fact  manages.  It  is  not  immaterial  to  note 
that  which  was  pointed  out  in  the  course  of  the 
argument,  that,  as  far  as  I  can  find  out  and  as 
far  as  my  learned  brothers  have  been  able  to  find 
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'out,  prior  to  1857  the  only  tecbical  use  of  the  | 
word  "manager"  was  in  connection  with   the 
official  manager  who  was  an  officer  of  the  court 
who  could  act  when  companies  got  into  difficulties 
in  connection  with  winding-up  the  affairs  of  the 
company.     That  cannot  have  been  the  manager 
referred  to  in  this  section.    Therefore,  we  have 
not  before  us  any  previous  legislation,  or  any 
previous  state  of  things  that  would  lead  us  to 
think  that  the  word  "  manager "  is  used  in  any 
technical  or  limited  sense,  and,  looking  at  the 
mischief  intended  to  be  aimed  at  by  the  section, 
it  would  seem  to  me  at  any  rate  tbat  a  de  facto 
manager  is  as   much  a  person  whose  conduct 
might  be  the  subject  of  the  section  as  a  person 
who  had  been  merely  appointed  manager  upon 
paper.     Therefore,  if  the  case  stood  upon  the 
section  alone,  and  there  was  no  authority,  1  should, 
speaking  for  myself,  have  a   strong   view  that 
the  direction  of  the  learned  judge  was  perfectly 
right  that  under  tbe  section  a  person  who  has  in 
fact  managed  the  affairs  of  the  company  is  a 
manager  within  the  meaning  of  that  section.  But 
I  feel  it  right  to  say  that  though  I  have  listened 
with  the  greatest  attention  to  Mr.  Isaac's  argu- 
ment, I  cannot  see  that  he  has  displaced  the 
weight  of  authority  which   has  dealt  with  the 
matter.     He  has  criticised  quite  properly  from 
his  standpoint  the  case  of  Gibson  v.  Barton.    He 
has  adopted  the  reasoning,  in  the  course  of  his 
argument,  of  the  dissentient  judge,  Quain,  J.   He 
has  said  that  the  distinction   is   to  be    drawn 
because  tbe  particular  thing  purported  to  be  done 
by  the  person  whose  conduct  was  there  implicated 
was  something  which  would  be  done  by  a  manager, 
or  a  representative,  or  an  officer  of  the  company. 
I  confess  I  think  that  the  language  of  Black- 
burn, J.  and  the  language  of  Lush,  J.,  if  con- 
sidered, cannot  be  put  upon  those  narrow  terms. 
I  need  not  read  the  section  again  because  the 
terms  are  for  this  purpose  identical,  but  here  was 
a  section   which  said  that   if    any   director  or 
manager  of  the  company  was  not  to  do  an  act,  or 
was  to  do  an  act,  in  a  certain  way,  he  should  be 
liable  to  a  penalty :  "  And  every  director  and 
manager  of  the  company  who  shall  knowingly 
and  wilfully  authorise  or  permit  such  default. 
In  what  sense    are  the  words  "  director "  and 
"  manager  "  used  in  that  section  (This  is  Black- 
burn, J.) :  "  When  the  section  says  '  director '  it 
is  plain  enough  a  director  is  a  director,  but  the 
words  are  '  and  manager.'     We  have  to  say  who 
is  to  be  considered  a  manager.    A  manager  would 
be,  in  ordinary    talk,    a  person    who    has    the 
management  of  the  whole  affairs  of  the  company ; 
not  an  agent  who  is  to  do  a  particular  thing,  or  a 
servant  who  is  to  obey  orders,  but  a  person  who  is 
entrusted  with  power  to  transmit  the  whole  of 
the  affairs  of  the  company."    It  seems  to  me  that 
when  you  turn  to  the  language  of  Lush,  J.,  on 
p.  341,  it  is  only  possible  to  reconcile  it  with  the 
same  view.     He  says :   "  Then  is  he  a  manager 
within    sect.    27?      I    think     he    is,    and    that 
'manager'  in  that  section  must  mean  manager 
fa  facto.    I  do  not  think  that  it  is  competent  for 
him  to  say, '  True,  I  acted  as  manager  de  jure,  I 
can  evade  the  liability  imposed  as  between  the 
public  and  the  company  by  sect.  26.'  "    Now,  it 
is  true  that  this  is  not  the  same  section,  and  if 
Mr.  Isaacs  had  been  able  to  point  out  either  from 
the  language  of  the  section  itself,  or  the  character 
of  the  offence  which  was  attempted  to  be  defined 


and  touched,  reasons  why  a  narrower  view  should 
have  been  put  on  the  word  "  manager  "  he  would 
have  gone  far  to  show  it  was  not  an  authority 
upon  the  reasoning  of  which  we  ought  to  act.  All 
I  can  say  is  he  has  failed,  to  my  mind,  to  show 
any  ground  for  applying  a  different  principle. 
The  case  came  before  the  Oourt  of  Queen's  Bench 
in  a  case  that  was  not  cited  by  Mr.  Isaacs,  nor 
was  it  at  all  necessary  for  him  to  cite  it.     I  only 
mention  it  to  show  that  there  are  many  judges 
who  have  considered  this  point.     The  case  is 
Edmonds  v.  Foster  (33  L.  T.  Rep.  690 ;  45  L.  J. 
M.  0.  41,  24  W.  R.  368),  and  I  think  it  is  right  to 
say  that  two  learned  judges  there  do  not  express 
an  opinion  either  one  way  or  the  other,  but  they 
certainly  say  nothing  which  shows  that  they  had 
any  doubt  as  to  the  opinion  of  the  majority. 
Lord    Ooleridge    says :    "  It   is    unnecessary    to 
discuss   the  opinions  of  the  judges    in    Gibson 
y.  Barton,  but   so  far  as  it  goes,  the   decision 
of  the  majority  is  very  strongly  in  point  for 
the  respondents."    Archibald,  J.  does  not  refer 
to   it.     Amphlett,    B.   says :    "  If,   however,  the 
ordinary    meeting    was    not  held    in  the    year 
1875,  then,  upon  the  principles  laid  down  by  the 
majority  of  the  judges  in  Gibson  v.  Bartonf  the 
appellant  being  a  director  is  liable  to  be   con- 
victed."   I  mention  that  not  as  adding   much 
weight  to  the  authority  of  Gibson  v.  Barton,  but 
as  showing  that  it  came  before  three  very  learned 
judges,  and  they  did  not  throw  any  doubt  upon 
it.    But,  in  my  opinion,   Coventry  and  Dixoris 
case  (14  Gh.  Div.)  is  much  more  important.  There 
Sir    George    Jessel,  as  Mr.  Isaacs  pointed   oat 
when  he  was  dealing  with  the  matter,  had  cer- 
tainly gone  very  far  indeed  in  supporting  the 
principles  of  Gibstn  v.  Barton.    He  had  referred 
to  it,  and  he  said,  at  p.  665  :  "  The  question,  there- 
fore, is  whether  a  person  who  is  then  a  manager  de 
son  tort — a  manager  in  his  own  wrong — can  protect 
himself  from  the  liability  cast  upon  a  manager 
under  sect  27  by  saying, '  I  am  not  manager  dejure.' 
I  think  he  cannot."   Then  he  cites  other  passages 
from  the  judgment  of  Blackburn,  J.  and  Lush,  J., 
and  says,  at  p.  666 :  "  I  agree  with  the  judgment 
of  Blackburn,  J.,  and  Lush,  J.  agreed  with  it,  but 
my  late  lamented  friend  Quain,  J.  did  not  agree 
with  it."    That  case  then  went  to  the  Court  of 
Appeal.    The  court  overruled  Sir  George  Jessel 
upon  the  point  as  to  whether  or  not  the  Act 
complained  of  was  a  misfeasance  under  the  par- 
ticular section  which  was  then  under  considera- 
tion, but  James,  L.J.  says :  "  It  was  admitted  by 
the   appellants  that  these  persons    as  de  facto 
directors  would  be  liable  for  any  act  of  com- 
mission or  anyfomission  on  their  part  in  the  same 
manner  and  to  the  same  extent  as  if  they  had 
been  de  jure    as  well    as    de  facto  directors." 
Baggallay,  L.J.  does  not  make  any  definite  refer- 
ence to  the  matter,  but  Lord  Br  am  well  says :  "  Is  it 
possible  to  hold  that  a  man  doing  nothing  wrong 
in  itself,  except  that  he  acts  without  being  qualified 
to  do  so,  is  within  the  meaning  of  those  words  ? 
I  have  the  strongest  opinion  that  it  is  not.     If  be 
has  done  anything  wrong  as  a  de  facto  director, 
no  doubt  he  can   be  got  at  under  the  clause." 
Then  it  is  said  by  Mr.  Isaacs,  and  I  think  tbat 
the  observation  is  perfectly  well  founded,  that 
having  regard  to  the  decision  in  the  case,  those 
opinions  are  to  a  certain  extent  obiter.    I  only 
desire  to  say  that  I  certainly  think  that  Lord 
Bramwell   would  not  have  hesitated  to  express 
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his  opinion  if  he  thought  Sir  George  Jeseel  had 
been  wrong  in  the  view  he  took  as  to  the 
position  of  a  man  who  was  de  facto  director  or 
de  facto  manager,  adopting,  as  did  Sir  George 
Jessel,  the  opinion  of  Blackburn,  J.  Bat  patting 
it  at  the  lowest,  the  case  of  Qibson  v.  Barton  has 
been  before  seven  or  eight  judges.  It  was  con- 
sidered indirectly  in  the  case  of  Western 
Counties  Steam  Bakeries  Company  (ante),  by 
Lindley,  Smith,  and  Rigby,  L.J  J.,  and  I  cannot 
agree  with  the  view  suggested  by  Mr.  Isaacs  that 
Rigby,  L.J.  did  not  agree  with  Gibson  v.  Barton, 
I  think  that  tbe  language  of  his  judgment  uhows 
that  he  did.  In  that  case  three  more  of  the 
Lords  Justices  considered  it.  It  is  not  too  much 
to  say,  therefore,  that  some  ten  judges  have  had 
this  case  before  them,  and,  as  far  as  I  can  see, 
there  is  nothing  to  indicate  that  they  thought  the 
judgments  of  Blackburn  and  Lush,  JJ.  wrong. 
Therefore,  finding,  as  I  do,  in  the  first  instance, 
the  words  of  the  section  pointing  to  a  person 
who  is  called  manager,  and  finding  no  technical 
meaning  for  that  word  at  the  time  the  Act  was 
passed,  I  decline  to  accede  to  the  argument  that 
it  can  only  have  been  intended  to  apply  to 
persons  who  might  be  appointed  managers  under 
subsequent  legislation  or  under  a  subsequent 
rule.  Then,  finding  that  the  offence  aimed  at 
and  contemplated  by  the  section  is  an  offence 
the  consequence  of  which  might  be  just  as  serious 
if  the  de  facto  manager  was  guilty  of  the  offence 
as  if  the  de  jure  manager  was — in  fact,  in  some 
senses,  more — and  that  the  principle  has  been 
applied  in  Qibson  v.  Barton  and  approved  of,  or 
at  least  not  dissented  from,  by  a  considerable 
number  of  judges,  I  have  myself  no  doubt  in 
coming  to  the  conclusion  that  the  direction  of 
Lawrence,  J.  was  right,  and  that  the  conviction 
must  stand. 

Ridley,  J. — I  am  of  the  same  opinion,  and  I 
do  not  see  any  occasion  to  add  anything  to  the 
remarks  which  have  fallen  from  the  Lord  Chief 
Justice. 

Dabling,  J. — I  am  entirely  of  the  same  opinion. 
I  only  desire  to  say  this,  my  judgment  does  not 
go  at  all  upon  the  ground,  nor  do  I  think  does  the 
judgment  of  the  Lord  Chief  Justice,  that  was 
often  pressed  upon  us  in  Mr.  Isaac's  argument, 
that  this  defendant  was  manager  de  son  tort,  and, 
therefore,  for  that  reason  properly  convicted  upon 
the  indictment.  To  me  that  argument  might  in 
certain  instances  be  a  very  technical  one,  possibly 
at  variance  with  the  real  facts  of  the  case.  If  you 
said  simply  that  a  person  who  is  not  a  manager  is 
a  manager,  a  manager  de  son  tort,  because  he  has 
wrongly  affected  to  act  as  a  manager,  you  might 
decide  upon  a  very  technical  ground,  and,  as  I 
have  said,  possibly  in  conflict  with  the  real  facts 
of  the  case.  But  here  the  jury  found  upon  plenty 
of  evidence  that  the  defendant  was  the  person 
who  in  fact  really  managed  the  affairs  of  the 
company.  That  is  a  great  deal  more  than  being 
a  manager  de  son  tort,  in  the  narrowest  sense  at 
all  events.  He  was  a  person  who  was  doing  things 
which,  if  there  had  been  a  manager,  the  manager 
would  have  done.  He  was,  so  far  as  I  can  see, 
the  only  person  who  did  them,  and  to  hold  that 
he  was  not  the  manager  would  be  to  take  an  extra- 
ordinarily  technical  view  in  his  favour,  whereas 
I  think  the  real  facts  should  be  looked  at,  and 
that  the  jury  having  found,  and  properly  found, 


that  he  was  in  fact  the  manager,  the  man  who 
did  the  things  a  manager  would  have  done,  who 
did  the  things  which  only  a  manager  could  have 
done,  that  he  was  properly  indicted  as  manager 
under  this  statute  and  properly  convicted  under  it. 

Channbll,  J. — I  also  agree  that  this  conviction 
should  be  affirmed.  I  want  just  to  say  that  I 
personally  agree  with  a  considerable  portion  of 
Mr.  Isaac's  argument.  I  think  that  this  is  one 
of  a  group  of  sections  dealing  with  offences  which 
can  only  be  committed  by  persons  who  occupy 
certain  positions ;  but  I  think  that  they  can  he 
convicted  if  they  occupy  these  positions  a  trite 
apart  from  whether  they  happen  to  have  been 
either  duly  appointed  or  appointed  at  all  to  their 
positions.  It  is  necessary  under  this  section  both 
to  charge  in  the  indictment  that  the  man  was 
manager,  and  to  prove  it  to  the  satisfaction  of  the 
jury.  Of  course,  it  is  also  necessary  that  there 
should  be  a  proper  direction  to  the  j  ary  as  to  what 
a  manager  within  the  meaning  of  the  section  is, 
and  the  only  question  that  seems  to  me  to  be  of 
any  doubt  in  this  case  is  whether  this  direction 
was  quite  correct.  On  the  whole,  I  interpret  it  in 
the  way  in  which  I  think  the  direction  ought  to 
have  been  given.  It  says,  a  person  who  in  fact 
managed  the  affairs  of  the  company ;  it  does  not 
say,  managed  the  company.  If  that  meant,  or 
was  understood  to  mean,  that  a  person  behind 
the  scenes,  who  controlled  the  whole  of  the  policy 
of  the  company,  because  the  directors  and  all  the 
officers  of  the  company  were  his  puppets,  if  it 
only  meant  that,  I  should  not  think  that  that 
was  being  a  manager  of  the  company.  But  if  it 
meant,  as  I  think  it  did,  if  you  find  that  the 
defendant  was  the  person  who  did  the  acts  in  the 
management  of  the  company  as  managing  its 
business,  "its  affairs"  is  what  is  said  in  the 
direction,  if  he  did  that,  then  it  does  not  signify 
that  there  was  no  appointment  of  him  as  manager. 
It  seems  to  me  that  it  must  have  meant  that 
upon  a  fair  interpretation  of  it,  and  that  there- 
fore it  is  correct. 

Phillimore,  J. — I  agree,  and  I  have  nothing 
that  I  can  usefully  add  to  the  observation  of  my 


Lord  and  my  brethren. 


Conviction  affirmed. 


Solicitors :   Solicitor  to  the  Treasury ;  Cox  and 
Lafone. 

♦ 

COURT    OF    APPEAL. 

Nov.  16  and  17, 1904. 

(Before  Vaughan  Williams,   Romer,  and 
Cozens-Hardy,  L.JJ.) 

Jones  v.  Hughes,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Local  government — National  school— Teacher- 
Notice  determining  engagement  given  by  the 
managers  before  coming  into  force  of  Education 
Act  1902 — Expiration  of  notice  after  Act  in  force 
— Dismissal — Consent  of  local  education  autho- 
rity— Parties  to  action — Education  Act  1902  (2 
Edw.  7,  c.  42),  a.  7,  sub-s.  1  (c). 

In  1899  the  plaintiff  was  appointed  headmaster  of  a 

(a)  Reported  by  W.  C.  Bibs,  Esq.,  Barrister-ftt-Law. 
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National  school  by  the  then  managers  under  a 
trust  deed,  his  appointment  being  determinable  on 
three  months'  notice.  On  the  6th  May  1904  the 
then  managers  under  the  trust  deed  gave  the 
plaintiff  notice  in  writing  determining  his 
engagement,  which  expired  on  the  9th  Aug.  The 
"  appointed  day  "  for  the  coming  into  operation 
of  the  Education  Act  1902  in  that  district  was 
the  1st  July  1904.  The  new  managing  body, 
being  the  "foundation  managers"  under  the 
Act,  contended  that  the  plaintiff  had  been  dis- 
missed, while  the  county  council,  which  was  the 
local  education  authority,  desired  he  should  con- 
tinue as  headmaster,  and  contended  that  under 
sect.  7,  sub-sect.  1  (c),  of  the  Act,  he  could  not  be 
dismissed  without  their  consent. 

Held,  that,  the  notice  being  valid  when  the  Act 
came  into  operation,  the  only  contract  with  the 
plaintiff  which  was  in  existence  was  a  contract 
to  employ  him  for  a  term  which  expired  on  the 
9th  Aug.,  and  it  was  not  necessary  for  the 
managers  to  give  any  further  notice  or  do  any- 
thing which  constituted  a  dismissal  within  the 
Act ;  and  therefore  sect.  7,  sub-sect.  1  (c),  of  the 
Education  Act  1902  did  not  apply. 

Decision  of  Kekewich,  J.  affirmed. 

The  plaintiff  brought  an  action  against  the  four 
persons  who  gave  him  notice,  who  were  now  the 
"foundation  managers**  under  the  Education 
Act  of  1902,  and  who  continued  to  manage  the 
schools  with  two  others  appointed  under  the  Act, 
claiming  an  injunction  restraining  them  from 
preventing  him  from  exercising  his  duty  as 
master  of  the  school.  Jt  was  admitted  that  when 
the  notice  was  given  it  was  a  good  notice. 

Held,  that  the    action  ought    not   to    have  been 
brought  against  these  four  defendants,  as  they 
were  neither  the  original  contracting  parlies  nor 
the  whole  body  of  management  under  the  Act  of 
1902. 

In  1875  a  piece  of  land  at  Gwaenysgor,  in  Flint- 
shire, was,  by  deed-poll  under  the  Schools  Sites 
Acts  of  1841  (4  &  5  Vict.  c.  38)  and  1844  (7  &  8 
Yict.  o.  37),  conveyed  to  the  minister  and  church- 
wardens of  the  parish  and  their  successors  for 
the  purposes  of  those  Acts,  upon  trust  for  the 
erection  of  a  National  school;  and  it  was  pro- 
vided that  the  management  of  the  school  and  the 
appointment  and  dismissal  of  the  school  teachers 
should  be  vested  in  a  committee  consisting  of  the 
incumbent  for  the  time  being,  his  licensed  curate, 
if  the  incumbent  should  appoint  htm  a  member, 
and  of  the  churchwardens,  and  three  other  persons 
being  members  of  the  Established  Ohurch  and 
subscribers  to  the  funds  of  the  school  of  not  less 
than  108.  annually ;  and  that  any  vacancy  on  the 
committee  should  be  filled  up  by  the  appointment 
of  a  subscriber  qualified  as  aforesaid,  such 
appointment  to  be  vested  in  the  incumbent  for 
the  time  being.  The  trust  deed  was  in  the  form 
contained  in  sect.  10  of  the  Act  of  1841  as  varied 
by  the  Act  of  1844. 

In  July  1899  the  plaintiff  was  appointed  head- 
master of  the  school  oy  the  managing  body,  which 
then  consisted  only  of  the  rector  and  two  church- 
wardens. No  written  agreement  as  to  the  terms 
of  the  appointment  was  produced;  but  in  an 
affidavit  the  plaintiff  stated  that  the  terms  were 
that  he  should  receive  a  certain  salary,  and  that 
his  engagement  should  be  determinable  by  three 
months'  notice  by  either  party. 


On  the  6th  May  1904  the  then  managers  of  the 
school,  consisting  of  the  then  rector  and  the  two 
churchwardens,  who  were  not  the  same  managers 
as  in  July  1899,  gave  the  plaintiff  notice  in  writing 
that  they  would  not  require  his  services  as  master 
after  the  9th  Aug.  1904.  The  notice  was  not 
connected  with  the  giving  of  religious  instruction 
in  the  school. 

On  the  1st  July  1904  the  Education  Act  1902 
came  into  operation  in  Flintshire,  that  being  the 
"  appointed  day  "  under  sect.  27,  and  the  Flint 
County  Council  thereupon  became  the  local 
education  authority  for  the  county,  and  as 
suoh  liable  for  the  maintenance  of  the  school; 
and  under  sect.  6,  sub-sect.  2,  and  sect.  11 
the  managers  consisted  of  four  "foundation 
managers,"  who  were  the  rector  and  church- 
wardens of  the  parish  together  with  a  fourth 
person  appointed  under  the  trust  deed,  and  also 
two  other  persons  appointed  by  certain  local 
authorities. 

'  The  plaintiff  then  applied  to  the  county  council, 
as  the  local  education  authority,  not  to  give  its 
consent  to  his  dismissal  under  sect.  7,  sub- 
sect  1  (c),  of  the  Act,  and  a  resolution  was  passed 
by  a  committee  of  the  county  council  recom- 
mending the  local  education  authority  not  to  give 
their  statutory  oonsent. 

Sect.  7,  sub-sect.  1,  provides : 

The  looal  education  authority  shall  maintain  and  keep 
efficient  all  public  elementary  schools  within  their  area 
which  are  necessary,  and  have  the  control  of  all 
expenditure  required  for  that  purpose,  other  than 
expenditure  for  which  under  this  Act  provision  is  to 
be  made  by  the  managers ;  but  in  the  case  of  a  school 
not  provided  by  them  only  so  long  as  the  following 
conditions  and  provisions  are  complied  with :  .  .  . 
(c)  The  consent  of  the  looal  education  authority  shall 
be  required  to  the  appointment  of  teachers,  but  that 
oonsent  shall  not  be  withheld  exoept  on  educational 
grounds ;  and  the  consent  of  the  authority  shall  also  be 
required  to  the  dismissal  of  the  teacher,  unless  the  dis- 
missal be  on  grounds  connected  with  the  giving  of 
religions  instruction  in  the  school. 

The  four  "  foundation  managers,"  however,  took 
steps  to  appoint  a  new  master  in  the  place 
of  the  plaintiff,  and  on  the  24th  Aug.  1904  he 
issued  the  writ  in  this  action  against  them 
olaiming  an  injunction  to  restrain  them  from  pre- 
venting him  from  exercising  his  duty  as  master 
at  the  G-waenysgor  Schools,  and  a  declaration 
that  b*  was  master  of  the  said  schools  until  his 
engagement  had  been  duly  terminated  by  a  pro- 
perly constituted  authority. 

On  the  31st  Aug.  an  interim  injunction  in  the 
above  terms  was  granted  by  feigham,  J.  as 
Vacation  judge,  over  the  second  motion  day  in 
Michaelmas  Sittings. 

The  two  managers  appointed  by  the  county 
council,  not  having  taken  part  in  the  proceedings 
complained  of,  were  not  made  defendants. 

The  motion  was  heard  on  the  28th  Oct.  1904, 
when  the  following  judgment  was  delivered  : — 

Kbkbwich,  J. — Notwithstanding  the  argument 
that  has  been  addressed  to  me,  and  notwithstand- 
ing that  Bigham,  J.  apparently  thought  the 
point  deserved  more  consideration  that  he  could 
give  to  it  in  the  Vacation  sitting,  I  cannot  see 
any  difficulty  in  the  case  at  all.  The  plaintiff 
was  appoint' d  head  teacher  of  thiB  school  by  the 
then  authority,  those  in  whom  the  management  of 
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the  school  was  for  the  time  vested,  and,  according 
to  his  own  statement,  on  the   terms   that  the 
engagement    should   be  determinable  by  three 
months'  notice.    There  may  have  been  a  written 
agreement,  although    it  is  not  produced,  pro- 
tiding  for  that ;  were  may  have  been  a  verbal 
agreement  that  it  should  be  so  determinable,  or 
some  idea  that  a  person  oooupying'  that  position 
is  entitled  to  three  months'  notice ;  but  at  any 
rate  that   is   his  own  statement,  by  which  he 
is  prepared  to  stand.     The  school  being   still 
unaer  the   same   course   of   management,    the 
managers  give  through  Mr.  Hughes,  one  of  the 
defendants,  who  is   the   rector,  notice   to   the 
plaintiff  on   the  6th   May,    saying    that   they 
"will  not   require   your  services   as  master  of 
the  aforesaid  school  after  the  9th  day  of  Aug. 
1904."    It  is  not  suggested  that  that  was  not 
a  perfectly  good  notice,  under  the  agreement  to 
which  the  plaintiff  ref  era,  determining  the  engage- 
ment at  the  end  of  three  months,  with  a  day  or 
two  to  snare.     If  nothing  else   had   happened 
there  could  be  no  question  that  at  that  time  the 
plaintiff  would  have  been  obliged  to  give  up  his 
position;  but  somewhat  later  the  school  came 
under  the  county  council  by  virtue  of  the  Act  of 
1902.    Under  that  Act    different   schools  may 
come  under  the  county  council  at  different  times. 
It  is  for  the  authorities  to  fix  a  day,  called  "  the 
appointed  day,"  and   that    appointed    day  fell 
between  the  day  when  the  notice  was  given  and 
the  day  when  the  notice  expired.    Why  was  the 
notice  not  good  as  against  the  county  council 
coming  in  on  the  appointed  day  and  taking  up 
this  school  F     That  is  a  question  I  see  no  reason 
at  all   for    answering  otherwise  than  by  say- 
ing the  notice  was    perfectly   good,  and   that 
the    engagement  was    determined.      I    cannot 
myself   see  any   difference   between   that    and 
an  engagement,    say,    to    purchase    so    many 
chairs  and   tables,  or  so   much  (coals,  or  to  do 
some  repairs — repairs,  perhaps,  had  better  not  be 
brought  in — but  anything  in  the  way  of  pure  main- 
tenance of  the  school ;  there  might  have  been  an  en- 
gagement for  some  person  to  sweep  out  the  school 
on  Saturday  or  of  tener.   Why  is  not  that  determin- 
able by  the  managers  at  the  time  notwithstanding 
that  the  appointed  day  is  come  when  some  other 
authority  is  coming  in  ?    It  seems  to  me  that  the 
comity  council  necessarily  take  the  school  over 
subject  to  proper  contracts,  whatever  they  are. 
Contracts  of  service  and  contracts  determining 
service  are  equally  binding  on  the  successors  to 
the  old  managers.    If  that  is  the  right  view,  there 
is  no  reason  why  the  county  council  should  in 
their  character  of  the  educational  authority  have 
acceded  to  the  plaintiff's  suggestion    to   make 
inquiry  whether  he  was  to  be  continued  or  not. 
What  they  have  to  consider  is  what  the  appoint- 
ment is  to  be  when  the  place  is  vacant,  which, 
according  to  my  judgment,  it  has  been  for  some 
time,  and  is  at  the  present  time.    Their  consent 
is  required  in  a  limited  way,  but  still  their  consent 
is  required,  and  the  appointment  is  vested,  subject 
to  that  consent,  in  the  foundation  managers,  with 
the  addition  of  the  managers  appointed  according 
to  the  Act;  that  is  to  say,  by  the  educational 
authority.    In  this  case  I  think  the  county  council 
themselves  appoint  both,  and  there  is  no  borough 
council  to  appoint  one  of  them.     The  place  is 
vacant.    It  is  now  a  question  of  a  new  appoint- 
ment, not  whether  an  old  appointment  should  be 
Mag.  Cab.— Vol.  XXII. 


renewed  or  regarded  as  not  having  come  to  an 
end.  Then  it  was  put  ingeniously  by  Mr.  Low 
that  giving  the  master  notice  that  his  services 
were  not  required  after  a  certain  date  was  an 
intimation  that  his  services  would  be  required 
until  that  date,  and  that  therefore  he  was  con- 
tinued in  the  service  until  after  the  appointed 
day;  that  is  to  sav,  until  after  the  county 
council  take  possession,  if  I  may  use  a  rather 
inappropriate  phrase.  I  agree;  but  nothing 
follows  from  that.  The  only  result  is  this.  He 
is  engaged  until  the  9th  Aug.  I  follow  the  argu- 
ment to  that  extent — not  the  9th  Aug.  and  after- 
wards—but he  is  engaged  for  a  limited  time.  At 
the  end  of  the  limited  time  the  necessity  of 
appointment  arises;  that  appointment  must  be 
made  according  to  the  terms  of  the  Act.  To  my 
mind  these  very  few  observations  entirely  dispose 
of  the  case. 

From  this  decision  the  plaintiff  appealed. 

Low,  K.C.  and  H.  Lynn  for  the  appellant. — The 
notice  did  not  terminate  before  the  "  appointed 
day"  when  the  Education  Act  1902  came  into 
force,  and  then  it  was  necessary  that  the  local 
education  authority  should  consent  to  his  dis- 
missal under  sect.  7,  sub- sect.  1  (c).  He  was 
actually  a  teacher  when  the  Act  came  into  force, 
and  he  is  entitled  to  remain  until  he  is  dismissed 
in  accordance  with  the  Act.  The  dismissal  was 
on  the  9th  Aug.,  when  the  notice  terminated,  not 
when  the  notice  was  given  on  the  6th  May. 

P.  0.  Lawrence,  K.C.  and  A.  B.  Nutter  for  the 
defendants. — The  Act  o£  1902  does  not  invalidate 
any  existing  contracts  entered  into  by  managers 
of  voluntary  schools  with  their  teachers.  Under 
that  Act  the  new  managers  become  managers 
under  the  trust  deed :  (sect.  11,  sub-sect.  6 ; 
ached.  2,  clause  12).  The  contract  was  entered 
into  with  the  managers  qua  managers,  and  is  not 
affected  by  a  change  in  the  personnel.  This  con- 
tract and  the  dismissal  are  not  affected  by  the 
Act  at  all.  The  action  is  wrong  in  form.  The 
defendants  are  not  the  same  persons  as  those  with 
whom  the  appellant  contracted  in  1899,  nor  are 
they  the  whole  body  of  managers  at  the  present 
time. 

'  Low,  K.O.  in  reply.— If  necessary,  the  other 
two  managers  can  be  joined  as  defendants,  and 
leave  should  be  given  to  make  that  amendment. 
They  were  not  made  parties  because  they  do  not 
approve  of  what  the  "  foundation  managers  "  are 
doing. 

Vaughan  Williams,  L.J. — The  plaintiff  here 
has  presented  to  us  a  statement  of  claim  which  • 
is,  to  my  mind,  ill-conceived,  and  it  seems  to  me 
that,  whatever  his  lights  may  be  under  the 
statute,  this  action  ought  not  to  have  been  brought 
against  these  four  persons,  who  are  some  of  the 
members  of  the  body  of  management  as  it  exists 
under  the  Act  of  1902.  These  gentlemen  are  not 
the  original  contracting  parties,  nor  are  they 
the  whole  of  the  body  of  management  under  the 
Act  of  1902.  Mr.  Low  says  that  we  ought  to  give 
leave  to  amend.  One  good  reason  for  not  doing  so 
is  that,  looking  at  the  case  that  he  tells  us  that  he 
would  wish  to  present,  that  case,  if  there  was  an 
amendment,  in  my  judgment  would  also  fail; 
so  there  is  nothing  to  be  gained  by  amendment. 
I  thought,  when  this  case  was  first  presented  to 
us,  that,  inasmuch  as  it  was  a  case  arising  in 
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respect  of  a  teacher  of  a  school  governed  by  the 
Education  Act  1902,  it  was  very  desirable  that 
we  should  consider  what  was  the  frame  of  that 
Act,  and  the  provisions  which  ohiefly  affect  the 
relations  of  the  body  of  management  with  the 
teachers;  but  now  I  agree  with  Mr.  Low  that 
those  are  matters  which  do  not  really  affect 
the  question  which  we  have  to  determine.  The 
claim  of  the  plaintiff  is  based  upon  a  con- 
tract, and  he  says  that  the  notice  that  was 
given  on  the  6th  May — that  is  to  say,  nearly  two 
months  before  the  appointed  day  arrived  when 
the  Act  was  to  come  into  force — is  ineffective.  It 
is  admitted  that  at  the  moment  when  that  notice 
was  given  it  was  an  effective  notice,  and  it  is 
admitted  that  the  effect  of  the  notice  was  that 
at  the  termination  of  the  three  months  mentioned 
in  that  notice  the  contract  would  come  to  an  end 
by  effluxion  of  time.  Unfortunately,  the  written 
contract  is  not  before  us,  but  the  plaintiff  in  his 
affidavit  states  what  the  contract  was  as  against 
him,  and  that  is  sufficient.  We  learn,  therefore, 
that  this  was  a  contract  which  could  be  termi- 
nated by  three  months'  notice  on  either  side. 
The  three  months'  notice  was  given,  and  there- 
upon it  would  seem  to  follow  that  if  the  plaintiff 
is  basing  his  claim  on  that  contract  he  must  take 
it  as  a  whole,  and  he  must  take  it  that  the  contract 
was  determined  at  the  end  of  the  three  months 
limited  by  the  notice.  But  he  says  that  is  not  so, 
because  the  Act  of  Parliament  provides  by  sect.  7, 
sub-sect.  1  (c),  that  the  consent  of  the  local  educa- 
tion authority  shall  be  required  to  the  dismissal 
of  a  teacher.  It  is  said  here  that  the  managers 
are  dismissing  this  plaintiff,  and  are  dismissing 
him  at  a  date  since  the  appointed  day,  and  that 
they  are  doing  so  without  the  consent  of  the  local 
education  authority.  It  seems  to  me  that  the 
answer  to  that  is  that  the  term  of  service  of  the 
teacher,  the  plaintiff,  came  to  an  end  on  the 
9th  Aug.,  the  day  when  the  notice  ran  out,  by 
reason  of  its  having  been  given  for  the  determi- 
nation of  the  contract  in  accordance  with  the 
terms  of  the  contract.  If  that  is  so,  it  seems  to 
me  that  this  clause  (c)  of  sub-sect.  1  of  sect.  7  has 
no  application  to  such  a  case  at  all.  I  wish 
to  guard  myself  from  being  supposed  in  this 
judgment  to  express  any  opinion  as  to  what 
is  the  position  of  the  new  managers  in  respect  of 
contracts  which  were  made  by  those  persons  who 
were  managers  before  the  Act  came  into  force.  I 
say  nothing  as  to  how  far  the  managers  under 
the  Act  of  1902  are  or  are  not  bound  by  such 
contracts,  or  are  or  are  not  entitled  to  enforce  the 
terms  of  such  contracts.  I  say  nothing  as  to  who 
would  be  the  proper  parties  in  litigation,  either 
as  plaintiffs  or  as  defendants,  if  a  question  arose 
as  to  the  enforcement  of  a  contract  made  by  the 
managers  before  the  arrival  of  the  appointed  day 
on  which  the  Act  came  into  force.  1  wish  also  to 
say  that  I  express  no  opinion  as  to  what  would 
be  the  position  of  the  new  board  of  management 
if  they  continue  to  employ  a  schoolmaster  who 
had  been  the  schoolmaster  before  the  appointed 
day,  and  continued  to  pay  him  with  moneys 
provided  by  the  county  council,  if  at  the  time 
they  provided  the  moneys  the  county  council 
knew  who  was  the  schoolmaster  in  fact,  and  that 
he  was  paid  out  of  these  moneys.  As  to  what  the 
effect  of  that  might  be  I  say  nothing ;  that  is  not 
the  case  which  is  presented  to  us.  As  presented 
to  us  to-day  it  is  a  case  based  entirely  upon 


the  assumption  that  the  contract  made  by  the 
old  management  is  the  only  contract  which  is 
material  in  this  case.  That  being  so,  it  seems 
to  me  that  the  term  of  service  under  the  con- 
tract is  determined  by  the  effluxion,  of  that 
notice,  and  that  the  case  of  a  contract  so  deter- 
mined does  not  fall  within  the  operation  of  clause 
(c)  of  sub- sect.  1  of  sect.  7.  I  think  this  appeal 
must  be  dismissed,  and  dismissed  with  costs. 

Rombb,  L.J. — Even  apart  from  the  question 
as  to  the  parties,  which  my  Lord  has  dealt  with, 
I  am  also  clearly  of  opinion  that  the  grounds  on 
which  this  plaintiff's  application  is  made  entirely 
fail.  The  plaintiff  was  employed  under  a  contract 
made  between  him  and  the  old  managers  of  the 
school.  Those  managers,  while  still  managers 
and  before  the  Act  of  1902  came  into  operation  in 
the  district  in  which  the  school  is  Bituate,  the 
managers  for  the  time  being,  gave  him  notice 
determining  his  services  at  the  end  of  a  certain 
period.  It  is  not  in  dispute  that  that  was  a  per- 
fectly valid  notice  rightly  given;  and  the  con- 
sequence was  that,  inasmuch  as  the  notice  was 
given  before  the  Act  came  into  operation  and 
terminated  after,  that  at  the  time  when  the  Act 
came  into  operation  the  plaintiff  was  being  em- 
ployed for  a  term  which  would  end  at  the  expira- 
tion of  the  notice.  Now,  whatever  be  the  effect 
of  the  Act  upon  the  contract,  it  appears  to  me 
that  the  plaintiff's  case  must  fail.  Take  first  the 
view  that  by  the  operation  of  the  Act  the  contract 
was  rendered  binding  upon  the  new  managers,  and 
that  the  new  managers  took  over  the  existing 
contracts  as  they  stood — how  do  matters  then 
stand  P  The  only  contraot  in  thi9  case  they  took 
over  was  a  contract  to  employ  this  plaintiff  till 
the  expiration  of  the  notice.  On  the  expiration 
of  the  notice  his  term  ceased.  In  that  case  the 
new  managers  hai  to  do  nothing.  They  had  to 
give  no  further  notice ;  they  had  to  do  nothing 
which  could  be  held  a  "  dismissal "  within  the 
meaning  of  the  word  as  used  in  this  Act.  All 
that  they,  the  new  managers,  had  to  do  was,  when 
the  term  of  office  came  to  an  end  according  to 
the  term,  to  appoint  any  person  they  thought  fit 
to  fill  up  the  vacancy.  Nothing  they  did  was 
wrong,  to  my  mind.  They  were  doing  nothing 
of  which  anybody  could  complain,  neither  the 
county  council  nor  the  plaintiff.  Now,  take  the 
other  view  of  the  Act  of  Parliament,  that  upon 
the  Act  coming  into  operation  the  original  con- 
traot terminated.  It  is  common  ground  that  no 
fresh  contract  was  expressly  made  as  between  the 
new  managing  body  and  the  plaintiff.  Assuming, 
then,  that  matters  went  on  as  they  did  and  that 
we  are  to  imply  some  contraot  with  the  assent  of 
the  county  council,  if  that  be  necessary— what 
was  the  contract  P  It  was  to  continue  to  employ 
the  plaintiff  until  the  end  of  his  term ;  when  that 
term  came  to  an  end  again  he  ceased  to  be 
teacher;  then  the  new  managing  body  had  to 
appoint  a  new  master  in  his  place.  Again  they 
did  nothing,  and  had  to  do  nothing,  which  would 
amount  on  their  part  to  a  "  dismissal "  within  the 
meaning  of  the  Act.  Again  there  would  be 
nothing  that  either  the  plaintiff  or  the  county 
council  had  any  right  to  complain  of.  Whichever 
way,  therefore,  you  view  this  Act  of  Parliament,  it  . 
is  clear  to  my  mind  the  plaintiff  has  no  right  J 
whatever  as  against  the  new  managing  body,  and 
that  this  action,  even  if  the  defect  as  to  the  parties 
was  cured,  wholly  fails. 
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Cozbns-Hardy,  L.J. — I  am  of  the  same 
opinion,  and  I  should  be  content  not  to  add  a 
word  except  for  one  circumstance.  I  desire  to 
state  that  in  my  view  it  is  not  necessary  to 
express  any  opinion,  and  I  do  not  express  any 
opinion,  on  any  of  the  points  which  have  been 
argued  here  before  us.  The  question  whether 
contracts  entered  into  before  the  appointed  day 
with  the  old  foundation  managers  are  enforce- 
able by  or  against  the  new  body  of  managers 
created  by  the  Act  is  one  upon  which  we  have 
heard  a  great  deal,  but  I  desire  to  keep  an 
entirely  open  mind  on  that  question  until  it  is 
necessary  for  the  court  to  decide  it ;  and,  in  my 
view,  it  is  wholly  unnecessary  to  go  into  that 
matter  now.  If  the  rights  under  the  old  contract 
can  be  enforced  by  the  plaintiff  against  the  new 
managers,  it  seems  to  me  plain  that  they  can 
be  only  the  rights  under  the  contract  which  was 
in  existence  on  the  1st  July,  when  the  Act  came 
into  operation,  and  on  the  1st  July  the  only  con- 
tract which  was  in  existence  was  a  contract  for  a 
term  expiring  in  August.  If,  however,  the  rights 
under  the  old  contract  cannot  be  enforced  against 
the  new  managers,  still  less  can  the  plaintiff  have 
any  relief  in  this  action.  There  is  the  further 
ground  to  which  I  am  not  able  to  see  any 
answer — that  the  plaintiff  has  brought  the  wrong 
defendants  before  the  court,  and  on  that  ground 
also  he  cannot  get  any  relief. 

Solicitors :  Baker  and  Nairne ;  Crawley,  Arnold, 
and  Co. 


Jan.  19  and  20, 1905. 

(Before  Yaughan  Williams,  Romer,  and 
Stirling,  L.JJ.) 

Fitch  v.  Bermondsey  Guardians,  (a) 

APPEAL  FROM  THE   KING'S  BENCH  DIVISION. 

Lunacy — Pauper  lunatic — Asylum — Expenses  of 
maintenance  of  lunatics — Settlement  %n  parish 
outside  county  or  borough  to  which  the  asylum 
belongs — Limit  of  charge  for  maintenance — 
Lunacy  Act  1890  (53  &  54  Vict  c.  5),  *.  283, 
sub+s.  1, 3. 

The  visiting  committee  of  a  lunatic  asylum  have 
no  power  under  sub-sect.  3  of  sect.  283  of  the 
Lunacy  Act  1890  to  fix  a  greater  weekly  sum  than 
lie.  for  the  expenses  of  maintenance  of  out-county 
pauper  lunatics  in  the  asylum  ;  the  sub- section 
merely  gives  them  power  to  make  a  differential 
charge  between  out-county  lunatics  and  home 
lunatics,  and,  while  charging  less  than  the  14*. 
in  respect  of  heme  lunatics,  to  charge  a  greater 
sum,  up  to  the  limit  of  14s.,  in  respect  of  out- 
county  lunatics. 

Decision  of  Divisional  Court  (91  L.  T.  Rep  655 ; 
(1904)  2  K.  B.  709)  affirmed. 

Action  brought  by  the  visiting  committee  of  the 
City  of  London  Lunatic  Asylum,  in  the  name  of 
their  clerk,  Mr.  Charles  Fitch,  to  recover  a  sum 
of  112.  5s.  from  the  guardians  of  the  poor  of  the 
parish  of  Bermondsey  for  the  lodging  and  main- 
tenance in  the  asylum  from  the  30th  Deo.  1903 
to  the  30th  March  1904  of  a  pauper  lunatic  whose 
legal  settlement  was  in  the  pariah  of  Bermondsey. 
By  a  resolution  of  the  1st  Aug.  1901,  under 
sect  283,  sab-sect  1,  of  the  Lunacy  Act  1890,  the 
visiting  committee  of  the  asylum  fixed  the  weekly 

(a)  Report*!  by  W.  C.  Bi8St  Esq.,  Barrister-at-Law. 


sum  or  charge  for  the  expenses  of  maintenance 
and  other  expenses  of  each  pauper  lunatic  in  the 
asylum  chargeable  to  the  union  of  the  oity  of 
London  at  12s.  3d.,  increasing  the  rate  from 
lis.  Id.,  at  which  it  then  stood. 

By  a  resolution  of  the  4th  Feb.  1904,  under  sub- 
sect.  3  of  sect.  283,  the  committee  increased  the 
weekly  charge  for  the  maintenance  and  expenses 
in  the  asylum  of  pauper  lunatics  chargeable  to 
unions  outside  the  City  from  14s.  to  21*.,  and 
notice  of  that  resolution  was  thereupon  given  to 
the  defendants. 

The  defendants  contended  that  in  no  case  could 
more  than  14s.  be  charged  for  an  out-county 
patient. 

The  sum  now  sued  for  represented  forty-five 
days*  lodging  and  maintenance  of  the  lunatic  at 
2s.  per  day  (that  is  at  the  rate  of  14s.  a  week) 
from  the  1st  Jan.  1904  to  the  15th  Feb.  and  forty- 
five  days  at  3s.  per  day  (that  is  at  the  rate  of  21*. 
a  week)  from  the  15th  Feb.  to  the  30th  March. 

The  defendants  paid  into  court  the  sum  of  91., 
being  2s.  a  day,  or  14s.  a  week,  for  the  whole  period 
of  ninety  days,  and  the  action  proceeded  in  respect 
of  the  balance.  The  County  Court  judge  gave 
judgment  for  the  defendants,  with  leave  to  the 
plaintiff  to  appeal,  and  his  decision  was  affirmed 
by  the  Divisional  Court  (Lord  Alverstone,  C.J., 
Kennedy  and  Phillimore,  J  J.),  who  held  that  the 
visiting  committee  had  no  power  under  sub-sect  3 
of  sect.  283  of  the  Lunacy  Act  1890  to  fix  a 
greater  weekly  sum  than  l4s.  for  the  expenses  of 
maintenance  of  out-county  pauper  lunatics  in 
the  asylum;  and  that  the  sub-section  only  gave 
them  power  to  make  a  differential  charge  between 
out -county  lunatics  and  home  lunatics,  and,  while 
charging  less  than  14s.  in  respect  of  home  lunatics, 
to  charge  a  greater  sum,  up  to  the  limit  of  14s.,  in 
respect  of  out-county  lunatics,  but  leave  to  appeal 
was  given. 

The  Lunacy  Act  1890  provides : 

Sect.  283.  (1)  Every  visiting  committee  shall  fix  a 
weekly  sum,  not  exceeding  fourteen  shillings,  for  the 
expenses  of  maintenance  and  other  expenses  of  each 
pauper  lunatic  in  the  asylum  .  .  .  and  such  weekly 
sum  may  from  time  to  time  be  altered.  (3)  A  oommittee 
may  fix  a  greater  weekly  sum,  not  exceeding  fourteen 
shillings,  to  be  oharged  in  respect  of  panper  lnnatios 
other  than  those  sent  from  or  settled  in  a  parish  or 
place  within  the  county  or  borough  to  which  the 
asylum  belongs. 

The  plaintiff  appealed. 

Danckwerts,  K.C.  and  A.  Neilson  for  the  appel- 
lant.— The  question  is  whether,  upon  the  con- 
struction of  sect.  283  of  the  Lunacy  Act  1890,  a 
county  which  owns  a  lunatic  asylum  can  charge 
more  than  14s.  a  week  in  respect  of  out-pauper 
lunatics — that  is,  for  pauper  lunatics  brought  in 
from  other  counties.  The  scheme  of  the  section 
is  that,  if  pauper  lunatics  maintained  in  the 
asylum  have  a  settlement  in  a  union  in  the  county 
where  the  asylum  is,  then  a  certain  amount  can 
be  claimed  from  that  union ;  but  if  the  pauper  is 
settled  in  an  out-union  the  question  iB,  What 
sum  oan  be  oharged  ?  The  previous  Act,  which 
is  the  Lunatio  Asylums  Aot  1853  (16  &  17  Yict. 
c.  97),  must  be  considered,  as  the  Act  of  1890  is  a 
consolidation  Act,  and  therefore  a  construction 
ought  to  be  given  to  it,  if  possible,  which  will 
coincide  with  the  older  Act.  Sect.  54  of  that  Act 
deals  with  the  point,  and  under  that  section  the 
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visiting  committee  may  fix  a  weekly  sum  to  which 
there  is  no  limit  for  lunatics  within  the  county, 
and  then  they  can  also  fix  "a  greater  weekly 
sum  "  for  lunatics  that  come  in  from  outside  the 
county,  provided  that  "  such  sum  " — that  is,  such 
greater  sum — "  shall  in  no  case  exceed  14*."   The 
corresponding  provision  in  the  Act  of  1890  is 
sect.  283,  which   has  introduced  this  alteration, 
that  the  weekly  sum  that  can  be  charged  to  any 
county  paupers  is    limited  to  14s.   under  sub- 
sect.  1,  and  that  applies  to  both  classes  of  paupers. 
Then,  if  that  sum  is  found  to  be  insufficient,  sub- 
sect.  2  gives,  not  to  the  visiting  committee,  but  to 
the  local  authority  to  which  the  committee  belongs, 
power  to  order  a  larger  sum  than  lis. ;  so  that 
in  certain  circumstances  for  in-county  patients 
more  than  14s.  can  be  charged,  provided   the 
local  authority  so  order.    Then  comes  sub- sect  3, 
which   allowB   a   difference    between    the    two 
charges  of  14s.,    so   that,    supposing  they   are 
charging  12a.  a  week  for  in-patients,  then  they 
would  be  entitled  to  charge  up  to  26*.  for  out- 
patients, as  was  the  case  under  the  Act  of  1853, 
where  the  14a.  was  the   limit  of   the   greater 
weekly  sum  and  not  the  limit  of  both  sums  com- 
bined.   Sub-sect.  3  of  sect.  283  says  that  the  com- 
mittee may  fix  "  a  greater  weekly  sum,  not  exceed- 
ing 14s."  in  respect  of  out-patients ;  that  means 
that  the  excess  of  the  amount  fixed  for  the  out- 
patients over  the  amount  fixed  for   the  home 
patients  shall  not  exceed  14s.  The  greater  weekly 
sum  there  means  an  additional  weekly  sum  not 
exceeding  14s.,  and  it  cannot  mean  that  the  total 
sum  is  not  to  exceed  14*.    Sect.  54  of  the  Act  of 
1853  included  "  lodging,"  as  well  as  the  mainten- 
ance of  the  lunatic  in  the  asylum ;  sub-sect.  1  of 
sect.  283  of  the  Act  of  1890  does  not  provide 
for  the  lodging  of  the  lunatic,  as  the  sub-  section 
merely  provides  that  maximum  of  14*.  "  for  the 
expenses  of  maintenance,  and  other  expenses " ; 
and  the  14s.  in  sub-sect.  2  is  "  for  the  purposes 
aforesaid,"  which  are  "maintenance  and  other 
expenses."    The  expenses  of  the  lodging  of  the 
lunatic — that  is,  of  the  buildings  and  their  main- 
tenance— are  dealt  with  in  other  ways  (sects.  238, 
239,  241,  254,   266,  273).    Under  those  sections, 
which  come  under  part  9,  dealing  with  county  and 
borough  asylums  and  the  obligation  to  provide 
asylums,  the  whole  of  the  accommodation  of  the 
buildings  is  to  be  provided  by  the  local  authority. 
Then  part  10,  beginning  with  sect.  283,  deals  with 
a  different  subject-matter,  the  expenses  of  pauper 
lunatics  in  the  asylum,  when  the  asylum  has  been 
provided,  the  providing  of  the  asylum  correspond- 
ing to  the  "  lodging  "  in  the  Act  of  1853.    Under 
sub- sects.  1  and  2  of  sect.  283  there  is  no  means 
of  making  the  out- lunatics  contribute  anything 
to  the  building  fund — that  is,  for  lodging ;  that 
is  done  by  sub-sects.  3  and  4,  and  any  excess 
created  by  the  payment  of  the  greater  weekly  sum 
under  sub-sect.  3  may,  under  sect.  4,  be  paid  over 
to  "a  building  and  repair  fund."    By  reading 
"  the  greater  weekly  sum  not  exceeding  14*."  in 
sub-sect.  3  in  respect  of  out-patients  as  meaning 
an  additional  weekly  sum  not  exceeding  14*.,  the 
whole  section  becomes  consistent ;  if  read  other- 
wise, great  inconsistencies  would  follow. 

C.  A.  Russell,  K.C.  and  R.  Cunningham  Glen, 
for  the  respondents,  were  not  called  upon. 

Vaughan  Williams,  L.J. — I  quite  feel  the 
force  of  the  argument  on  behalf  of  the  appellant, 


and  it  is  quite  possible  that  the  difference  between 
the  legislation  of  1890  and  1853  was  accidental 
and  was  not  what  was  intended  by  the  draftsman. 
But  we  have  nothing  to  do  with  that,  and  must 
deal  [with  the  Act  as  drawn.  The  words  there 
used  are  so  strong  that  we  cannot  adopt  the  con- 
tention of  the  appellant,  and  in  my  opinion  the 
decision  of  the  Divisional  Court  was  quite  right. 
I  desire  to  add  that  when  I  spoke  of  the  possibility 
of  there  having  been  a  slip  on  the  part  of  those 
who  drafted  the  Act  of  1890, 1  did  not  do  so  in 
any  contemptuous  spirit,  for,  whenever  I  have 
to  deal  with  a  consolidating  Act,  I  am  impressed 
with  the  enormous  difficulty  of  the  work  of  those 
who  have  to  draft  those  Acts,  and  I  am  thankful 
I  have  not  to  do  it 

Romer,  L.  J. — I  agree. 

Stirling,  L.J. — I  agree,  but  I  wish  to  add 
that  I  am  not  satisfied  that  the  true  construction 
of  seot.  54  of  the  Lunatic  Asylums  Aot  1853  is 
such  as  is  contended  by  counsel  for  the  appellant, 
but,  even  supposing  that  is  the  correct  construc- 
tion, I  give  my  decision  on  the  Aot  of  1890. 

Solicitors :  The  City  Solicitor ;  Arkcoll,  Cockell, 
and  Chadwick. 


Feb.  9  and  10, 1905. 

(Before  Vaughan  Williams,  Bombb,  and 

Stirling,  L.JJ- 

Kent  County  Council  v.  Mayor,  &c.,  op 

Folkestone,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Limitation  of  actions — Damage  to  highway— 
Action  against  public  authority — Period  of 
limitation — Damage  done  by  contractors — Not 
servants  or  agents — Highways  and  Locomotives 
{Amendment)  Act  1878  (41  &  42  Vict.  c.  77),  s.  23 
—Public  Authorities  Protection  Act  1893  (56  & 
57  Vict.  c.  61),  s.  1— Locomotives  Act  1898  (61 
&  62  Vict.  c.  29) «.  12,  tttfr.s.  1. 

Sect.  1  of  the  Public  Authorities  Protection  Act 
1893  has  not  been  impliedly  repealed  by  sect.  12 
of  the  Locomotives  Act  1898,  the  existence  in 
those  sections  respectively  of  different  periods  of 
limitation  not  bringing  the  two  statutes  into 
conflict. 

Decision  of  Darling,  J.  (91  L.  T.  Rep.  563)  on  this 
point  affirmed. 

But  the  Act  o/1893  was  held  to  have  no  applica- 
tion to  an  action  brought  by  a  highway  authority 
against  a  borough  council  to  recover  the  amount 
of  the  expenses  incurred  by  the  plaintiffs  in 
repairing  the  damage  caused  by  extraordinary 
traffic  on  their  highway ;  as  the  contractors  who 
did  the  damage  complained  of  were  in  no  sense 
the  servants  or  agents  of  the  defendants;  and 
the  date  from  which  the  limitation  of  twelve 
months  ran,  under  sect  12,  sub- sect.  1  (6),  of  the 
Act  of  1898,  was  held  to  be  the  time  when  the 
damage  was  done. 

Decision  of  Darling,  J.  on  this  point  reversed. 

This  action  was  brought  by  the  plaintiffs,  as  a 
highway  authority,  to  recover  the  sum  of  520L  odd, 
the  amount  of  the  expenses  incurred  by  them  in 
repairing  the  damage  caused  by  extraordinary 
traffic  on  their  highways  by  or  in  consequence  of 
the  orders  of  the  defendants. 

(a)  Reported  by  E.  A.  Sooaiohlky,  Esq.,  Bftrrifter-ftt-Law. 
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The  damage  in  question  wae  caused  by  traction 
engines  being  taken  by  a  contractor  employed 
by  the  defendants  along  the  highways,  hauling 
stone  and  other  materials  for  use  by  the  defen- 
dants for  widening  a  highway  in  the  plaintiffs' 
borough. 

The  work  began  in  Dec.  1902,  and  was  not  con- 
cluded at  the  commencement  of  the  action  in  Feb. 
1904. 

The  damage  complained  of  was  done  early  in 
1903,  as  to  Dart  of  it  within  twelve  months 
before  the  action  was  brought. 

The  expenses  were  incurred  by  the  plaintiffs  by 
virtue  of  sect.  23  of  the  Highways  and  Loco- 
motives (Amendment)  Act  1878,  as  amended  by 
sect  12  of  the  Locomotives  Act  1898. 

At  the  trial  of  the  action  before  Darling,  J.  the 
learned  judge  found  that,  subject  to  the  argu- 
ment of  the  legal  point,  the  traffic  in  question  did 
amount  to  extraordinary  traffic,  and  provisionally 
assessed  the  damages  at  300Z.,  reserving  the  case 
for  further  consideration  on  points  of  law. 

It  appeared  that  the  contract  for  hauling  the 
stone  and  for  the  other  general  purposes  of  the 
defendants  was  for  a  year,  from  the  1st  April 
1902  to  the  31st  March  1903,  and  the  work  under 
it  was  oompleted  by  the  23rd  March  1903. 

It  was  decided  by  Darling,  J.  (91  L.  T.  Rep. 
563),  on  the  argument  of  the  points  of  law,  that 
the  Public  Authorities  Protection  Act  1893  had 
not  been  impliedly  repealed  by  the  Locomotives 
Act  1898 ;  that  the  defendants  were  entitled  to 
the  benefit  of  the  six  months'  limitation  men- 
tioned in  the  formei  Aot;  and  that,  therefore, 
judgment  should  be  for  the  defendants.  His 
Lordship  also  decided  that,  if  the  period  of 
limitation  was  twelve  months  under  the  Act  of 
1898,  the  plaintiffs  were  entitled  to  50?.,  as  repre- 
senting the  amount  of  the  expenses  incurred  in 
respect  of  the  damage  done  within  the  twelve 
months. 

From  that  decision  the  plaintiffs  now  appealed. 

Dickens,  K.C.  and  Theobald  Mathew  for  the 
appellants. — First,  we  say  that  the  Public  Autho- 
rities Protection  Act  1893  has  no  application  to 
the  present  case.  The  injury  to  the  nighway  in 
question  was  not  caused  by  the  defendants  by  any 
**  act  done  in  pursuance,  or  execution,  or  intended 
execution,  of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any 
■ooh  Act,  duty,  or  authority  "  within  the  meaning 
of  sect.  1  of  that  Act.  The  defendants  were 
bringing  stone  for  the  purpose  of  something 
which  they  were  doing  under  an  Act,  but  they 
were  not  bringing  that  stone  for  the  purpose  of 
that  Act,  or  in  pursuance,  or  execution,  or  intended 
execution,  of  that  Act  or  of  any  public  duty. 
There  was  no  public  duty  to  bring  the  stone  along 
the  highway.  The  damage  caused  was  only  the 
indirect  result  of  their  doing  something  under 
their  Act,  which,  we  submit,  is  not  enough.  There 
was  no  duty  to  compel  them  to  do  that.  They 
wanted  stone,  and  thev  brought  it  in  trucks  drawn 
by  the  traction  engine;  but  the  authorities  in 
support  of  that  proposition  show  that  it  is  not 
enough  because  they  do  something  which 
'indirectly  carries  out  their  statutory  duty : 

Jeremiah  Ambler  and  Bona  Limited  v.  Mayor,  £c, 
o/  Bradford,  20  Cos  Mag.  Cas.  647 ;  87  L.  T. 
Bap.  217;  (1902)2  Ch.  585; 


Milford  Docks  Company  v.  MUford  Haven  Urban 

District  Council,  65  J.  P.  483  ; 
Sharpington  v.  Fulham  Guardians,  91  L.  T.  Rep. 

739 ;  (1904)  2  Ch.  449. 

Still,  further,  what  is  the  default  P  The  action  is 
to  be  commenced  within  six  months  next  after 
the  act,  neglect,  or  default  complained  of.  If  we 
are  right  in  our  contention,  the  cause  of  action, 
and  only  cause  of  action,  is  the  nonpayment  of 
money;  and  then  the  plaintiffs  are  well  within 
the  time  allowed.  The  time  runs  from  the  date 
when  the  cause  of  action  first  arises.  There  is  no 
act  complained  of,  no  neglect  complained  of ;  the 
only  thing  is  default,  and  that  is  the  nonpayment 
of  money.  The  statute  which  gives  the  plaintiffs 
a  right  of  action  is  the  Highways  and  Locomotives 
(Amendment)  Act  1878.  The  authorities  cited 
before  Darling,  J.  in  the  court  below  by  the 
defendants,  and  upon  which  the  learned  judge 
decided  the  present  case,  were  cases  of  tort.  All  the 
oases  are  of  that  kind,  or  there  is  default  of  that 
character.  [Vaughan  Williams,  L.J.  referred 
to  McOowan  v.  Middleton  (11  Q.  B.  Div.  464).] 
Then,  supposing  that  we  are  right  that  the  Act  of 
1893  does  not  apply  to  the  present  case,  and  that 
the  plaintiffs  are  entitled  to  recover  the  damages 
claimed  by  them,  that  brings  us  to  the  Loco- 
motives Act  1898,  and  we  submit  that  the  plain- 
tiffs are  entitled  to  recover  the  whole  amount 
which  they  claim.  When  there  is  a  building 
contract  or  other  continuing  work  the  time  must 
be  taken  to  run  from  the  date  of  the  completion 
of  all  the  operations  comprised  in  the  scheme. 
Sect.  12  of  the  Aot  of  1898  is  based  on  sect  23  of 
the  Act  of  1878.  As  to  the  meaning  of  the  words 
in  sect.  12,  sub-sect.  1,  "  completion  of  the  contract 
for  work,"  see 

Lord  Gerard  v.  Kent  County  Council,  76  L.  T.  Rep. 
8 ;  (1897)  1  Q.  B.  851 ;  on  appeal,  77  L.  T.  Bep. 
109 ;  (1897)  A  C.  683,  at  p.  637. 

There  is  one  authority  against  the  view  which 
we  contend  is  the  right  one,  and  that  is  the 
of 


Epsom  Urban  District  Council  v.  London  County 
Council,  83  L.  T.  Bep.  284 ;  (1900)  2  Q.  B.  751. 

There  was,  however,  in  that  case  only  a  very  faint 
argument  with  reference  to  the  point,  and  a  very 
brief  judgment  on  it;  but  the  court  certainly  did 
so  hold,  and  we  say  that  it  was  an  erroneous 
decision. 

Hume  Williams,  K.O.  and  HanseU  for  the 
respondents. — The  judgment  of  Darling,  J.  is, 
we  submit,  correct  both  on  the  construction  of 
the  Act  of  1893  and  the  Aot  of  1898.  Two  causes 
of  action  are  contemplated  by  sect.  1  of  the  Aot 
of  1893.  We  do  not  assert  that  this  is  an  action, 
prosecution,  or  proceeding,  in  respeot  of  any 
alleged  neglect  or  default  in  the  execution  of  an 
Act  of  Parliament  or  publio  duty  or  authority. 
It  cannot  be  said  that  the  demand  for  payment 
gives  rise  to  the  execution  of  a  public  duty. 
There  is  no  public  duty  in  payment  in  such  a 
case.  The  default  here  was  nonpayment.  The 
section  is  only  intended  to  be  applicable  to 
neglect  or  default — some  error  of  commission  or 
omission — in  performance  of  a  publio  duty.  These 
are  the  oases  that  are  intended  to  be  hit  by  the 
words  of  the  section.  The  aot  done  by  the  defen- 
dants was  the  widening  and  repairing  a  highway, 
and  incidentally  bringing  stone  for  that  purpose. 
That  aot  was  done  in  pursuance  of  a  publio  auty. 
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This,  therefore,  is  an  action  against  a  person — 
which  includes  a  corporation — for  an  act  done  in 
pursuance  of  a  public  duty.  The  leading  authority 
on  the  point  is 

mil  v.  Thomas,  69  L.  T.  Rep.  310;  (1893)  2  Q.  B. 
333. 

The  defendants  come  exactly,  as  the  learned  judge 
in  the  court  below  has  held,  within  the  terms  of 
sect.  1  of  the  Act  of  1893.  [Romer,  L.J. 
expressed  doubt  whether  the  Act  of  1893  had  any 
application  to  the  present  case,  for  the  reason 
that  the  contractor  who  performed  the  work  of 
bringing  the  stone  and  did  the  damage  to  the 
road  complained  of  by  the  plaintiffs  was  not  the 
servant  or  agent  of  the  defendants.]  Then 
as  to  the  Act  of  1898,  s.  12,  sub-s.  1,  the  damage 
done  to  the  highway  was  in  consequence  of  a 
particular  work  extending  over  a  long  period, 
and  the  action  had  to  be  commenced  within  six 
months  after  the  completion  of  the  contract  or 
work,  and,  as  it  was  not,  the  action  is  out  of  time. 
On  this  point  Darling,  J.  followed  his  own 
decision  in  the  case  of  Markey  v.  Tolworth  Joint 
Isolation  Hospital  District  Board  (83  L.  T.  Hep. 
28 ;  (1900)  2  Q.  B.  454).  The  second  part  of 
sect.  12,  sub-sect.  1,  of  the  Act  of  1898  cuts  down 
the  limit  of  twelve  months  in  the  first  part  of  that 
sub- section  to  the  more  limited  period  of  six 
months  where  the  damage  is  in  consequence  of 
any  particular  building  contract  or  work  extend- 
ing over  a  long  period,  which  was  the  case  here. 
They  also  referred  to 

Whitebread  v.  Sevenoaks  Highway  Board,  G5  L.  T. 
Rep.  855  ;  (1892)  1  Q.  B.  8. 

Theobald  Mathew,  in  reply,  was  only  called  upon 
on  the  question  arising  under  the  Acts  of  1878 
and  1898. 

Yauohan  Williams,  L. J. — We  have  had  read 
to  us  the  judgment  of  Darling,  J.  in  this  case, 
and  with  a  great  deal  of  that  judgment  1  agree 
entirely.  I  agree  entirely  with  him  that  the 
Public  Authorities  Protection  Act  1893  is  not 
repealed,  as  to  public  authorities,  by  the  Loco- 
motives Act  1898.  And  1  entirely  agree  with  him 
that  the  introduction  in  these  Acts  respectively 
of  different  periods  of  limitation  does  not  cause 
the  two  Acts  to  conflict  in  any  manner  whatso- 
ever. The  fact  that,  with  regard  to  members  of 
the  genera]  public,  the  limitation  may  be  fixed  at 
one  time,  and  that  with  regard  to  members  of 
the  special  public — whom  the  Legislature  has 
thought  fit  to  protect  with  a  particular  limitation 
which  has  nothing  to  do  with  the  Locomotives 
Act  1898— it  has  fixed  a  different  and  a  shorter 
limitation  does  not  make  those  two  Acts  conflict. 
Of  course,  when  Darling,  J.  had  once  decided  the 
case  upon  this  point,  to  far  as  he  is  concerned 
he  does  not  give  a  judgment  on  any  other 
point;  and  1  have  not  got  to  consider  his 
judgment  with  reference  to  other  matters.  But 
with  reference  to  this  particular  point  upon  which 
Darling,  J.  really  disposed  of  the  action  1  cannot 
agree  with  him,  not  because  I  differ  with  the 
observations  to  which  I  have  just  referred,  but 
because,  in  my  judgment,  the  Public  Authorities 
Protection  Act  1893  has  no  application  to  this 
case  at  all.  My  reason  for  saying  that  is  this  : 
The  contractor  who  acted  in  this  case  was,  in  no 
sense,  the  servant  of  the  local  authority,  the 
defendants,  the  Folkestone  Corporation.  Under 
those  circumstances,  if  the  old  Act  of  1878  had 


stood  unaltered,  which  used  the  word  "  by,"  it  is 
plain  that  no  proceedings  whatsoever  could  have 
been  taken  against  this  local  authority  for  the 
damage  which  was  done  to  the  road  in  ques- 
tion.    They  require  no  protection  because  the 
act  which   was   done  was  not  done  by  them, 
or  done  by  their  servants.     Therefore,  in  my 
judgment,  we  have  nothing  to  do  with  the  Public 
Authorities  Protection  Act  1893.    That  being  so, 
we  must  now  dispose  of  the  points  which  were  not 
discussed  by  Darling,  J.  at  all.    That  really  raises 
a  question  as  to  the  date  from  which  the  statu- 
tory limitation  here  will  run.    When  one  looks  at 
the  Act  of  1898,  one  finds  this  state  of  things : 
First,  that  by  sect.  12  there  are  various  amend- 
ments made  of  sect.  23  of  the  Highways  and 
Locomotives  (Amendment)  Act  1878.  The  remedy, 
under  that  Act  of  1878,  was  a  wholly  different 
remedy.    The  remedy  was  a  remedy  by  summary 
proceedings  before  the  magistrates,  and  the  sole 
object  of  those  proceedings  was  the  recovery  of 
certain  expenditure  incurred  by  the  road  autho- 
rity.   Sect.  12    of   the    Locomotives  Act    1898 
amends  all  this.    The  first  alteration  that  I  may 
call  attention   to   is    this :    Sub- sect.    1  (c)   of 
sect.  12  says  that  "  there  shall  be  substituted  for 
the  words  •  by  whose  order '  the  words  '  by  or  in 
oonsequenoe  of  whose  order.' "    It  seems  to  me, 
therefore,  that  the  circumstances  under  which  the 
remedy  can  be  applied  are  altered.    The  altera- 
tion is  an  alteration  from  the  court  of  summary 
jurisdiction  to  the  High  Court,  and  the  remedy 
i9  really  an  action  brought  by  the  plaintiffs  to 
recover  damages  for  the  injury  done  to  the  road, 
and  not  merely  an  action  to  recover  a  certain 
amount  of  expenditure.    It  is  quite  true  that  the 
certificate  as  to  the  amount  of  the  expenditure  is 
a  condition  precedent  to  recovering  a  verdict  or 
a  judgment  in  the  action.    But,  nevertheless,  it 
is  plain  that  not  only  is  the  court  altered,  but  the 
remedy  which  can  be  obtained  by  legal  proceed- 
ings is  altered  also.    That  being  so,  I  proceed  to 
look  at  the  other  two  sub-sections  of  sect.  12. 
Sub-sect.    1    (a)  says:    "Expenses    under  that 
section" — that  is,  sect.  23  of  the  Highways  and 
Locomotives    (Amendment)    Act    1878  —  "shall 
cease  to  be  recoverable  in  a  summary  manner, 
but  may  be  recovered  if  not  exceeding  250Z.  in 
the  County  Court,  and  if  exceeding  that  sum  in 
the  High   Court."     Then  sub- sect.  1  (6)  says: 
"  Proceedings  for  the  recovery  of  any  expenses 
incurred  after  the  passing  of  this  Act  shall  be 
commenced  within  twelve  months  of  the  time  at 
which  the  damage  has  been  done,  or  where  the 
damage    is    the  consequence  of  any  particular 
building  contract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  six 
monthB  after  the  completion  of  the  contract  or 
work."   First  I  will  deal  with  the  view  which  was 

Sut  to  us  on  behalf  of  the  plaintiffs  by  Mr. 
[athew,  in  his  reply,  as  to  the  meaning  of  the 
words  "  work  extending  over  a  long  period "  in 
this  sub- sect.  1  (b)  of  sect.  12.  I  cannot  accept 
his  view  that  the  work  extending  over  a  long 
period  entitles  the  plaintiffs  in  this  case  to  say 
that  the  statutory  limitation  does  not  begin  to 
run  until  the  end  of  all  the  works  comprised  in 
the  scheme.  I  do  not  think  it  is  necessary  to 
deal  with  this  at  any  length,  because,  in  my 
opinion,  whatever  might  or  might  not  be 
potentially  included  in  the  words  "extending 
over    a     long    period,"    everyone    takes    the 
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view  that  the  work  thus  mentioned  mast  be 
one  work — that  there  mast  be  a  unity  of  work. 
And  in  my  judgment  on  the  facts  here,  and 
particularly  having  regard  to  the  date  when  the 
contract  for  the  carrying  of  the  stone  was  entered 
into,  it  is  quite  plain  that  the  work  which  was 
necessitated  and  contemplated  in  the  carrying  out 
of  the  Bcheme  was  not  one  work.  Under  those 
circumstances  I  have  now  to  consider  from  what 
date  the  statutory  limitation  ought  to  run. 
Prima  facie — and  here  I  am  taking  the  view 
which  it  is  obvious  Darling,  J.  took  all  through 
his  judgment — the  limitation  runs  for  twelve 
months  from  the  time  at  which  the  damage  has 
been  done.  It  it  runs  from  that  period,  then  Mr. 
Hume  Williams  tells  me  that  the  amount  of 
damage  recoverable  would  be  50Z.  But  Mr.  Hume 
Williams  says  that  it  does  not  run  from  that 
date,  fie  says  that  that  limitation,  within  twelve 
months  from  the  time  the  damage  was  done,  has 
no  application  to  a  case  where  the  damage  is  in 
consequence  of  any  particular  building  contract, 
or  in  a  case  of  the  work  extending  over  a  long 
period.  He  says,  therefore,  that  the  statutory 
limitation  will  be  for  a  period  within  six  months 
after  the  completion  of  the  contraot  or  work,  and 
he  says  the  plaintiffs  are  entitled  to  recover 
nothing.  I  cannot  agree  with  that  contention.  I 
think  that  the  statutory  limitation  is  intended  to 
be  from  a  period  within  twelve  months  of  the 
doing  of  the  damage,  and  1  think  that  these  sub- 
sequent clauses  are  introduced  merely  for  the 
purpose  of  extending  the  twelve  months  to  a 
further  period  in  cases  where  the  period  of  twelve 
months  is  the  limitation  which  would  operate  as 
a  condition  precedent.  Under  these  circum- 
stances, in  my  judgment,  it  is  not  right  to  say 
tbat  the  plaintiffs  here  can  recover  nothing.  I 
think  that  they  are  entitled  to  recover  the  SOI. 
in  respect  of  the  damage  done  within  the  twelve 
months.  I  have  only  to  add  one  word  about  the 
argument  that  Mr.  Mathew  put  forward  in  his 
reply.  He  suggested  that  the  latter  part  of  sub- 
sect  (6)  of  sect.  12  was  only  meant  to  apply  to  a 
case  where  the  action  was  brought,  not  against 
the  person  by  whom  the  damage  was  caused,  but 
against  the  person  in  consequence  of  whose  order 
the  damage  resulted.  I  do  not  see  anything 
whatever  in  this  sub-section  which  would  justify 
us  in  so  reading  it.  But  thus  far  I  agree  with  Mr. 
Mathew  that  I  have  no  doubt  that  these  words 
were  introduced  into  the  Act  of  Parliament  very 
much  for  the  reason  that  the  Legislature  con- 
sidered that  when  they  were  introducing  into  this 
Act  of  Parliament  a  liability  by  a  man  who  had 
not  done  the  acts  which  caused  the  damage, 
either  by  himself  or  his  servants,  it  might  be 
convenient  in  such  cases  that  there  should  be  an 
extension  of  the  time  within  which  the  action 
must  be  brought.  That,  I  dare  say,  was  the 
motive.  But  I  cannot  limit  the  words  of  the 
section  in  the  way  Mr.  Mathew  has  suggested. 
The  result  of  all  this  will,  I  repeat,  be  that  the 
plaintiffs  will  be  entitled  to  recover  damages  to 
the  extent  of  501.  We  think  that  the  result  of 
this  as  to  costs  ought  to  be  that  the  appellants 
will  have  the  costs  of  this  appeal.  We  do 
not  think  there  ought  to  be  any  costs  of  the 
trial  before  Darling,  J.  on  one  side  or  the  other. 
The  appeal  will,  therefore,  be  allowed  with 
costs,  and  judgment  entered  for  the  plaintiffs 
for  502. 


Romee,  L.J. — I  am  of  the  same  opinion  as  my 
Lord  in  this  case.  In  the  first  place  it  is  to  me 
clear  that  the  Public  Authorities  Protection  Act 
1893  has  no  application  to  this  case.  It  was 
admitted,  and  rightly  admitted,  on  behalf  of  the 
respondents  that  they  could  not  say  that  this  was 
an  action,  prosecution,  or  proceeding  in  respect 
of  any  alleged  neglect  or  default  in  the  execution 
of  an  Act  of  Parliament,  or  of  a  public  duty  or 
authority.  But  they  contended  that  it  was  an 
action,  prosecution,  or  proceeding  against  a  person 
— Avhich  includes  a  corporation — for  an  act  done 
in  pursuance  or  execution,  or  intended  execution, 
of  the  defendants'  public  duty  or  authority.  When 
the  facts  of  the  case  are  considered,  it  is  clear 
that  this  action  does  not  fall  at  all  within  those 
words  which  I  have  just  read.  The  damage  done 
to  the  road  in  question  was  done  by  certain  con- 
tractors, ajid  those  contractors  were  not  the 
servants  or  agents  of  the  defendants  in  doing 
that  damage.  The  contractors  were  simply 
persons  who  contracted  to  deliver  certain  stone 
and  material  within  the  limits  of  the  defendants' 
borough ;  and  the  way  they  should  do  that  was 
for  them  and  not  for  the  defendants  to  consider. 
Therefore  it  certainly  could  not  be  said  that 
these  acts  were  anything  done  by  the  defendant 
corporation  in  pursuance  or  execution,  or  intended 
execution,  of  any  Act  of  Parliament  or  any  public 
duty  or  authority.  And  I  need  scarcely  point  out 
that  it  certainly  cannot  be  said  that  the  con- 
tractors, when  they  did  the  damage,  were  acting 
in  pursuance  or  execution,  or  intended  execution, 
of  any  Act  of  Parliament,  or  in  consequence  of 
any  public  duty  and  authority,  for  they  had  none. 
That  shows,  to  my  mind,  that  the  Act  of  1893  has 
no  application  to  the  present  case.  This  point 
does  not  appear  to  have  been  brought  to  the 
attention  of  Darling,  J.  At  any  rate  he  has  not 
dealt  with  it  in  his  judgment.  He  appears  to 
have  only  considered  the  point  whether,  assum- 
ing the  Act  of  1893  applied,  it  had  been  repealed, 
and,  if  at  all,  to  what  extent,  by  the  Locomotives 
Act  1898.  Having  decided  that  the  Act  of  1893  has 
no  application  to  this,  then  we  have  to  consider 
whether  the  plaintiffs,  in  bringing  this  action,  are 
within  the  limitations  of  time  imposed  bv  sect.  12 
of  the  Locomotives  Act  1898.  Speaking  for 
myself,  I  must  say  that  that  section  is  a  trouble- 
some one  to  construe,  and  I  can  see  that  many 
xuestions  may  arise  upon  it  hereafter  of  great 
difficulty.  If  I  look  at  sect.  12,  sub- sect.  1  (o), 
of  that  Act,  and  only  look  at  the  first  words  of 
that  sub  section,  it  is  clear  that  the  plaintiffs 
would  be  entitled  to  recover  something  in  this 
action — namely,  a  sum,  I  believe,  of  about  50Z.— 
in  respect  of  damage  done  within  twelve  months 
before  the  time  of  action  brought.  But  it  was 
said  on  behalf  of  the  defendants,  as  against  that 
view,  that  that  limited  right  the  plaintiffs  would 
have  was  cut  down  by  the  subsequent  words  of 
sub-sect.  1  (6) — namely,  it  was  said  that  the 
damage  was  in  consequence  of  work  extending 
over  a  long  period,  and  therefore  the  action  had 
to  be  brought  not  later  than  six  months  after  the 
completion  of  the  work.  I  should  hesitate  for  a 
long  time  before  I  should  come  to  the  conclusion 
that  any  items  that  were  in  respect  of  damage 
caused  within  twelve  months  before  action 
brought  were  ousted  in  consquence  of  being 
done  in  pursuance  of  work  which  would  curtail 
the  right  to  bring  the  action.    I  should  hesi- 


168 


MAGISTRATES'  CASES. 


Ot.  of  App.]        Kent  County  Council  v.  Matob,  Ac.,  of  Folkestone.        [Ct.  of  App. 


tate  to  say  that  the  work  could  be  said  to 
be  work  extending  over  a  long  period  within 
the  meaning  of  the  words  used  in  sub-sect.  1  (6). 
But,  though  it  does  appear  to  me  a  difficult 
point,  I  cannot  help  thinking  that  the  real 
effect  of  sub-sect.  1  (6)  is  this,  that  all  items 
of  damage,  which  were  done  within  twelve  months 
before  action  brought,  are  recoverable  by  the 
action,  and  that  the  second  part  of  sub-sect.  1  (b) 
was  intended  to  give  an  extended  time  within 
which  an  action  may  be  brought  to  recover 
expense  in  respect  of  damage  done,  and  not  to 
curtail  any  limitation  of  action  imposed  by  the 
earlier  portion  of  sub-sect.  1  (6).  I  gather  that 
from  the  wording  of  the  sub- section,  and  the  use 
of  certain  expressions  in  it ;  and,  in  particular,  in 
the  use  of  the  expressions  "  or  where  the  damage 
is  the  consequence  of  any  particular  building  con- 
tract or  work  extending  over  a  long  period." 
The  words  "long  period,,,  to  my  mind,  show  that 
what  the  Legislature  was  aiming  at  was  to  give  a 
right  to  recover  expenses  in  respect  of  damage 
which  would  otherwise  have  been  barred  by  the 
earlier  part  of  the  sub-section.  They  clearly  con- 
templated the  work  extending  over  so  long  a 
period  that,  but  for  the  added  words,  the  earlier 
part  of  the  sub-section  would  apply.  At  any  rate 
that  is  the  view  I  take  of  this  sub-section, 
although,  speaking  for  myself,  I  cannot  say  for 
a  moment  that  the  sub-section  is  perfectly  clear. 
That  beinp  so,  it  appears  to  me  there  is  no  answer 
to  the  plaintiffs'  claim  in  this  action  to  the  extent 
of  the  50Z.  With  regard  to  the  balance  of  the 
claim,  I  think  the  plaintiffs  are  barred,  because 
they  do  not  fall  within  the  earlier  portion  of  sub- 
sect.  1  (6)  ;  and  they  cannot  bring  themselves 
within  the  latter  part  of  sub-sect.  1  (b)  unless 
they  can  make  out  that  the  work — following  the 
words  used,  and  applicable  to  this  case,  in  that 
part  of  the  sub-section— was  not  completed 
within  six  months  before  action  brought.  That 
leads  me  to  consider  what  is  really,  to  my  mind, 
in  all  these  oases  a  question  of  fact :  What  was 
the  work  in  the  present  case  which  was  being 
done  and  in  respect  of  which  the  consequences 
of  the  work  was  that  damage  was  done  to  the 
highway  P  On  that  matter  of  fact  I  come  to  the 
conclusion  in  this  case  that  you  cannot  regard 
the  whole  of  the  work  that  was  being  done  by 
the  defendants,  in  respect  of  any  portion  of 
their  improvements,  as  constituting  for  the  pur- 
poses of  this  case  one  work.  I  think,  in  the  cir- 
cumstances of  the  present  case,  the  real  work  was 
that  which  was  being  done  by  the  contractors 
under  the  separate  contract  between  the  contrac- 
tors and  the  defendant  corporation  in  respect  of 
which  the  cartage  occurred  from  which  damage 
was  caused  to  the  highway.  I  think  that  was  a 
separate  work.  It  was  that  work,  and  that  work 
alone,  which  necessitated  the  cartage  which 
caused  the  damage,  and  that  cartage  clearly  came 
to  an  end  long  before  the  six  months  before 
the  commencement  of  the  action,  and  due  notice 
of  that  was  given  to  the  plaintiffs  by  the 
defendants.  Accordingly,  almost  immediately 
after,  if  not  on  the  very  day,  the  cartage 
ceased,  and  the  contract  with  the  contrac- 
tors came  to  an  end.  I  think  that  is  the  true 
view  to  take  on  the  question  of  fact  arising  in 
this  case,  and  that  therefore  the  plaintiffs, 
beyond  the  50J.,  can  recover  nothing  in  this 
action. 


Stirling,  L.  J. — I  have  come  to  the  same  con- 
clusion as  my  brethren.  The  first  point  is 
whether  the  Public  Authorities  Protection  Act 
1893  applies.  J  think  not.  The  material  facts 
are  these,  that  the  defendants,  the  Folkestone  Cor- 
poratdon,  being  about  to  repair  certain  roads,  in 
respect  of  which  they  were  the  highway  autho- 
rity, entered  into  a  contract  with  the  contractors 
for  the  supply  of  stone  to  enable  them  to  do  so. 
The  contractors  brought  the  stone  from  a  distance 
over  roads  beyond  the  district  of  the  Folkestone 
Corporation,  and  within  the  authority  of  the 
Kent  County  Council,  and  damaged  those  roads. 
Now,  the  Folkestone  Corporation  are  called  upon, 
under  the  Acts  of  1878  and  1898,  to  pay  the 
expenses  occasioned  to  the  Kent  County  Council 
by  the  damage  whioh  has  been  done  in  that  way 
to  the  roads.  The  contractors  were  not  the 
servants  of  the  corporation  at  all.  They  were 
independent  contractors,  and  they  acted  as  they 
did  simply  in  order  to  carry  out  the  contract 
which  they  had  entered  into  with  the  corporation 
of  Folkestone,  and  not  in  the  exercise  of  any 
public  authority  whatever.  It  is  said  that  the 
Act  of  1893  applies,  and  it  is  contended  that  this 
is  an  action  brought  for  an  act  done  in  pursuance 
or  execution,  or  intended  execution,  of  an  Act 
of  Parliament  or  a  public  duty  or  authority — an 
act  done,  it  is  said,  by  the  corporation  of  Folke- 
stone. Inasmuch  as  the  contractors  were  not  the 
servants  of  the  corporation  it  certainly  was  not 
done  by  the  corporation,  and,  in  my  judgment,  it 
was  done  by  the  act  of  the  contractors,  and  they 
were  not  acting  in  the  execution  of  any  public 
duty  or  authority,  but,  as  I  have  already  said, 
simply  in  performance  of  the  private  obligation 
which  arose  from  the  contract  they  entered  into 
with  the  Folkestone  Corporation.  Therefore,  in 
my  judgment,  the  Act  of  1893  does  not 
apply  at  all.  We  then  have  to  consider 
whether  sect.  12  of  the  Locomotives  Act  1898 
applies.  That  provides  in  sect.  12,  sub- 
sect.  1  (b) :  "  Proceedings  for  the  recovery  of  any 
expenses  incurred  after  the  passing  of  this  Act 
shall  be  commenced  within  twelve  months  of 
the  time  at  which  the  damage  has  been  done,  or 
where  the  damage  is  the  consequence  of  any  par- 
ticular building  contract,  or  work  extending  over 
a  long  period,  shall  be  commenced  not  later  than 
six  months  after  the  completion  of  the  contract  or 
work."  Both  sides  attempted  to  bring  the  case 
within  the  second  alternative.  It  was  contended 
that  the  damage  was  the  consequence  of  work 
extending  over  a  long  period.  But  the  con* 
tentions  of  the  plaintiffs  and  defendants,  as 
to  what  that  work  was,  were  different.  It  was 
said  on  behalf  of  the  plaintiffs  that  that  work  was 
a  scheme  of  improvement  within  the  borough  of 
Folkestone.  That  scheme  commenced  to  be 
executed  in  the  year  1902,  and  continued  to  he 
executed  until  Sept.  1903,  and  the  action  was 
brought  in  Feb.  1904,  and  consequently  was 
brought  within  six  months  of  the  completion  of 
that  work.  In  my  judgment  the  work  of  which 
the  damage  was  the  consequence  was  not  that 
scheme  of  improvement,  but  was  the  work  done  in 
pursuance  of  the  contract  with  the  contractor  for 
the  supply  of  the  stone,  and  the  stone,  it  appears, 
was  ordered  not  exclusively  for  the  purpose  of 
that  scheme  of  improvement,  but  also  for  other 
purposes  of  the  corporation,  and  the  contract 
came  to  an  end  not  later,  at  any  rate,  than  the 
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31st  March  1903,  and  consequently  the  six 
months'  period  had  long  elapsed  before  the  action 
was  brought.  Then,  that  being  so,  it  was  said 
that  the  plaintiffs  were  limited  lo  bringing  their 
action,  under  sect.  12,  sub-sect.  1  lb),  to  the  period 
of  six  months  from  the  31st  March  1903,  and  were 
not  entitled  to  bring  it  in  respect  of  damage 
which  was  done  within  twelve  months  of  the  time 
the  action  was  brought.  In  other  words,  the 
periods  within  which  the  action  was  to  be  brought 
were  said  to  be  divided  by  that  portion  of  the 
gab* section  into  two  classes :  One  as  to  which 
there  was  a  six  months'  limitation,  and  the  other 
as  to  which  there  was  a  twelve  months'  limitation, 
and  that  an  action  could  not  be  brought  within 
both  of  them.  I  do  not  so  read  the  section.  It 
seems  to  me  the  meaning  of  the  section  was  that 
the  authority  complaining  might  bring  the  action 
within  six  months  after  the  damage  had  been 
done,  and  recover  in  respect  of  damage  which 
was  done  within  that  period ;  and  that  further, 
and  in  addition  to  that,  the  authority  might 
recover  damages  which  had  not  been  caused 
within  the  twelve  months,  providing  it  was 
damage  which  was  the  consequence  of  a  building 
contract  or  work  extending  over  a  long  period ; 
and  in  that  case  the  action  was  to  be  commenced 
not  later  than  six  months  after  the  completion  of 
the  contract.  I  think,  therefore,  that  the  defen- 
dants have  not  shown  a  good  defence  in  respect 
of  the  damage  which  resulted  during  the  period 
between  Feb.  1903  and  the  31st  March  1903,  when 
the  contract  expired,  and  in  respect  of  which  the 
learned  judge  in  the  court  below  has  assessed  the 
damages  at  501,  Consequently  there  must  be 
judgment  for  the  plaintiffs  for  501. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Church,  Adams, 
and  Prior,  agents  for  Charles  Turner,  Maid- 
stone. 

Solicitors  for  the  respondents,  Holt-Beever 
and  Crowdy,  agents  for  A.  F.  Kidson,  Folkestone. 


Monday,  Feb.  13, 1905. 

(Before  Vaughan  Williams,  Romer,  and 
Stirling,  L.JJ.) 

Mayor,  &c.,  of  Hampstead  v.  Midland 
Railway  Company,  (a) 

APPEAL  FROM  THE   KING'S   BENCH  DIYI8ION. 

Metropolis  —  New  street  —  Paving  expenses  — 
"  Owners  " — Land  abutting  on  street — Statutory 
restriction  on  uses  of  land  in  favour  of  indivi- 
dual*— Exemption  from  paving  expenses — Me- 
tropolis Management  Act  1855  (18  &  19  Vict, 
c.  120),  88.  105,  250 — Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102),  s.  77 
—Midland  Railway  Act  1900  (63  &  64  Vict. 
e.  cxliii.),  s.  18. 

By  the  defendants9  private  Act  of  1900  certain 
additional  powers  were  conferred  upon  them, 
and  in  particular  it  was  provided  that  for  the 
protection  of  persons  named  therein  who  were 
the  owners  of  land  adjoining  the  defendants' 
railway  the  defendants  should  acquire  all  the 
land  up  to  a  certain  road  and  should  leave  a 
strip  of  that  land  20ft.  wide  along  the  whole 

(•) Reported  by  E.  A.  8CHATOHT.Br,  Esq.,  Banister  at-Law. 
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length  of  such  road,  and  plant  and  maintain  the 
same  with  shrubs  and  trees,  and  fence  off  the 
land  from  the  road  by  an  iron  fence.  The  defen- 
dants duly  acquired  the  land  and  complied  with 
(he  provisions  aforesaid. 
The  plaintiffs,  under  the  Metropolis  Management 
Acts,  resolved  to  pave  the  remaining  private  por- 
tion of  the  road  as  a  "new  street,'  and  they 
apportioned  the  estimated  expenses,  part  of 
which  they  claimed  from  the  defendants  as  being 
the  "owners'9  of  the  land  "  bounding  or  abut- 
ting "  on  the  new  street  within  the  meaning  of 
sect.  77  of  the  Metropolis  Management  Amend- 
ment Act  1862,  ana  were  therefore  liable  to 
contribute  to  the  estimated  expanses  of  paving 
the  same. 

Held  that  the  defendants  were  liable. 

Wright  v.  Ingle  (54  L.  T.  Rep.  511 ;  16  Q.  B.  Div. 

379)  applied. 
Decision   of  Bigham,    J.    (91    L.   T.  Rep.  661) 

affirmed. 

Special  case  stated  by  agreement  under 
Order  XXX IV.  for  the  opinion  of  the  court 
upon  a  question  of  law  arising  in  an  action. 

The  dispute  between  the  parties  was  as  to  the 
liability  of  the  defendants  to  the  plaintiffs  to  con- 
tribute to  the  estimated  expenses  of  paving  a 
certain  portion  of  a  "new  street"  known  as 
Westbere-road  in  the  metropolitan  borough  of 
Hampstead. 

The  plaintiffs  were  by  virtue  of  the  Metropolis 
Management  Aot  1855,  and  the  Acts  amending 
the  same,  and  the  London  Government  Act  1899, 
the  local  authority  for  the  metropolitan  borough 
of  Hampstead,  and  the  body  charged  with  the 
duty  of  paving  new  streets  in  that  borough. 

By  sect.  105  of  the  Metropolis  Management 
Act  1855  (18  &  19  Vict  c.  120)  it  is  provided  as 
follows : 

In  case  the  owners  of  the  houses  forming  the  greater 
part  of  any  new  street  laid  out  or  made  or  hereafter 
to  be  laid  ont  or  made  which  is  not  paved  to 
the  satisfaction  of  the  vestry  or  district  board  of  the 
parish  or  diatriot  in  whioh  such  street  is  situate  be 
desirous  of  having  the  same  paved  as  hereinafter  men- 
tioned, or  if  snob  vestry  or  board  deem  it  neoessary  or 
expedient  that  the  same  should  be  so  paved,  then  and  in 
either  of  auoh  oaees  such  vestry  or  board  shall  well 
and  sufficiently  pave  the  same  either  throughout  the 
whole  breadth  of  the  carriage-way  and  footpaths  thereof, 
or  any  part  of  such  breadth,  and  from  time  to  time  keep 
such  pavement  in  good  and  sufficient  repair,  and  the 
owners  of  the  houses  forming  suoh  street  shall  on 
demand  pay  to  suoh  vestry  or  board  the  amount  of  the 
estimated  expenses  of  providing  and  laying  suoh  pave- 
ment (suoh  amount  to  be  determined  by  the  surveyor  for 
the  time  being;  of  the  veBtry  or  board),  and  in  case  suoh 
estimated  expenses  exoeed  the  aotual  expenses  of  suoh 
paving  then  the  difference  between  such  estimated  ex- 
penses and  suoh  aotual  expenses  shall  be  repaid  by  the 
said  vestry  or  board  to  the  owners  of  the  houses  by 
whom  the  said  sum  of  money  has  been  paid,  and  in  oase 
the  said  estimated  expenses  be  less  than  the  aotual 
expenses  of  suoh  paving  then  the  owners  of  the  said 
houses  shall  on  demand  pay  to  the  said  vestry  or  board 
suoh  further  sum  of  money  as  together  with  the  sum 
already  paid  amounts  to  suoh  aotual  expenses. 

By  sect.  77  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102)  it  is 
provided  as  follows : 

Where  any  vestry  or  district  board  shall,  under  the 
powers  given  by  the  105th  section  of  the  first  recited 
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Act,  have  paved  or  be  about  to  pave  any  new  street,  the 
owners  of  the  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  to  the  expanses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the  owners  of 
houses  therein,  provided  that  it  shall  be  lawful  for  the 
vestry  or  district  board  to  charge  the  owners  of  land  In 
a  less  proportion  than  the  owners  of  houBe  property, 
should  they  deem  it  just  and  expedient  so  to  do,  and  any 
Buoh  costs  or  expenses,  inoluding  the  costs  of  paving  at 
the  points  of  intersection  of  streets  and  all  other 
incidental  costs  and  charges,  shall  be  apportioned  by  the 
vestry  or  board,  and  shall  be  recoverable  either  before 
the  work  shall  be  commenced  or  daring  its  progress 
or  after  its  completion  ;  and  it  shall  be  lawful  for  the 
vestry  or  district  board  at  thoir  discretion  to  accept 
payment  of  the  amount  apportioned  or  charged  in 
respect  of  each  house  or  premises  by  instalments  spread 
over  a  period  not  exceeding  twenty  years,  and  any  such 
amount  Bhall  be  recoverable  from  the  present  or  any 
future  owner  of  the  premises,  either  by  action  at  law  or 
in  a  summary  manner  before  a  justice  of  the  peace  at 
the  option  of  the  vestry  or  board. 

By  6ect.  250  of  the  Metropolis  Management 
Act  1855  (18  &  19  Vict.  c.  120)  it  is  provided  as 
follows  : 

The  word  "owner"  shall  .  .  .  mean  the  person 
for  the  time  being  receiving  the  rack  rent  of  the  lands 
or  premises  in  connection  with  which  the  said  word  is 
used,  whether  on  his  own  acoount  or  as  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive  the  same 
if  such  lands  or  premises  were  let  at  a  rack  rent. 

By  the  Midland  Railway  Act  1900  (63  &  64 
Vict.  c.  cxliii.)  certain  additional  powers  were 
conferred  upon  the  defendants,  the  Midland 
Railway  Company,  in  the  Act  referred  to  as 
"  the  company,'1  and  particularly  by  sect.  18  of  the 
Act  it  was  provided  as  follows : 

The  following  provisions  shall,  unless  otherwise 
agreed,  apply  and  have  effect  for  the  protection  of  Percy 
Horace  Gordon  Powell-Cotton  and  his  trustees  (in  this 
section  called  "  the  owners  ") :  (1)  The  company  shall 
not  use  any  part  of  the  sidings  to  be  placed  upon  the 
land  to  be  acquired  from  the  owners  ...  for  any 
purpose  except  for  the  standing  of  empty  passenger 
trains.  (2)  The  company  shall  acquire  all  the  land  of 
the  owners  up  to  Westbere-road,  and  ah  all  lease  a  strip 
of  land  20ft.  wide  along  the  whole  length  of  such  West- 
bere-road, and  shall  at  their  own  expense  plant  and 
maintain  the  same  with  shrubs  and  trees  to  the  reason- 
able satisfaction  of  the  owners,  and  shall  at  the  like 
expense  and  to  the  like  satisfaction  fence  off  the  said 
land  from  the  Westbere-road  by  an  open  unolimbable 
iron  fence  7ft.  high,  auoh  planting  and  fencing  to  be 
carried  out  withiu  one  year  from  the  company  obtaining 
possession  of  such  lands  and  to  be  maintained  by  the 
company. 

In  accordance  with  the  provisions  of  sub- 
sect.  (2)  of  the  above  section  of  the  Act  the 
defendants  duly  acquired  the  land  therein  referred 
to,  and  left  a  3trip  of  land  20ft.  wide  along  and 
contiguous  to  the  whole  length  of  the  west  side 
of  Westbere-road  aforesaid,  and  planted  and 
dealt  with  the  same  in  manner  in  the  section 
provided. 

They  also  fenced  off  the  lands  from  the  West- 
bere-road by  an  open  unclimbable  iron  fence  7ft. 
high  in  pursuance  of  the  section,  and  planted  a 
quick-set  hedge  immediately  inside  the  fence 
along  its  whole  length. 

On  the  other  side  of  the  strip  the  land  sloped 
down  to  the  edge  of  their  railway,  a  cutting 
having  been  made  for  the  purpose  of  constructing 
the  same. 


On  the  4th  June  1903  the  plaintiffs,  pursuant 
to  the  provisions  of  the  Metropolis  Management 
Acts  1855  and  1862,  duly  passed  a  resolution  in 
the  following  terms : 

That,  inasmuch  as  the  remaining  private  portion  of 
the  new  street  in  this  borough  called  and  known  as 
Westbere-road  is  not  paved  to  the  satisfaction  of  this 
oouncil,  this  council  deem  it  necessary  and  expedient 
that  the  same  should  be  paved  in  manner  following 
[then  followed  the  specified  way  in  which  the  footways, 
kerbs,  channels,  and  roadway  should  be  made  up  and 
paved],  and  that  the  estimated  expenses,  amounting  to 
23641.  125.,  of  providing  and  laying  suoh  pavement  be 
and  the  same  are  hereby  apportioned  to  and  charged 
upon  the  respective  owners  of  the  houses  and  lands 
forming,  or  bounding,  or  abutting  on  the  said  portion  of 
the  said  new  stroet  in  manner  following,  and  be  demanded 
and  recovered  accordingly. 

The  apportioned  amount  of  the  above  snm  of 
L364Z.  12s.,  being  the  estimated  cost  as  deter- 
mined by  the  surveyor  for  the  time  being  to  the 
council  of  paving  the  road  and  footways  in  accord- 
ance with  the  above  resolution  of  the  council, 
chargeable  according  to  the  determination  of  the 
council  upon  the  owners  of  the  land  in  Westbere- 
road  was  1200Z.  12s. 

By  a  notice  dated  the  25th  Sept.  1903  and 
signed  by  the  town  clerk  to  the  plaintiffs,  which 
was  served  on  the  defendants  on  the  same  day, 
the  sum  of  1200J.  12s.  was  duly  demanded  of  the 
defendants. 

The  plaintiffs  contended  that  the  defendants 
were  "  the  owners  "  of  the  land  "  bounding  or 
abutting  "  on  the  new  street  known  as  Westbere- 
road  aforesaid  within  the  meaning  of  the  Metro- 
polis Management  Act,  and  were  liable  to  con- 
tribute to  the  expenses  or  estimated  expenses  of 
paving  the  same  the  above  sum  of  1200Z.  12s. 

The  defendants  contended  (a)  that  the  land  was 
not  land  bounding  or  abutting  on  the  street 
within  the  meaning  of  sect.  77  of  the  Metropolis 
Management  Amendment  Act  1862 ;  (b)  that  the 
land  was  Bubject  in  perpetuity  to  the  burden  of 
public  and  private  rights  which  deprived  it  of  all 
beneficial  value  to  the  defendants,  and  was  not 
suoh  land  as  was  intended  by  the  section ;  and  (e) 
that  the  defendants  were  not  owners  of  the  land 
within  the  meaning  of  the  enactments  mentioned 
in  the  case,  and  that  they  were  therefore  not 
liable  to  contribute  to  the  paving  expenses. 

It  was  decided  by  Bigham,  J.  (91  L.  T.  Rep. 
661)  that,  as  the  provision  of  the  private  Act  was 
for  the  protection  of  individuals,  and  the  in- 
capacity of  the  strip  of  land  to  yield  a  rack  rent 
was  created,  not  for  a  public  purpose  hut  for  the 
benefit  of  individuals,  the  land  was  not  thereby 
made  extra  commercium  ;  and  that,  therefore,  the 
defendants  were  "  owners  "  of  the  land  within 
the  meaning  of  sect.  250  of  the  Metropolis 
Management  Act  1855,  and  were  liable  under 
sect.  77  of  the  Metropolis  Management  Amend- 
ment Act  1862  to  contribute  to  the  expenses  of 
paving  the  new  street. 

From  that  decision  the  defendants  now 
appealed. 

William  Wills  (Montague  Lush,  K.C.  with  him) 
for  the  appellants.  —  The  defendants  are  not 
"  owners  "  within  the  meaning  of  sect  250  of  the 
Metropolis  Management  Act  1855,  for  they  cannot 
let  the  land  in  question  at  a  rack  rent.  The 
governing  case  on  which  I  rely  is  Great  Eastern 
Railway  Company  v.  Hackney  District  Board  of 
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Works  (49  L.  T.  Rep.  509 ;  8  App.  Gas.  687,  at 
p.  692)  as  having  laid  down  the  principle  that 
where  by  statute—and  the  same  will  apply  to  a 
case  at  common  law,  bat  I  am  dealing  with  the 
case  of  a  statute  here — land  has  been  lost  extra 
commercium,  to  use  the  language  of  Lord  Watson, 
and  the  owner  is  deprived,  of  the  power  of  raising 
a  rent  from  it,  and  it  is,  so  to  speak,  sterilised, 
it  does  not  come  within  the  statute.  It  is  not 
"  land  "  within  the  meaning  of  the  Act,  and  the 
owner  is  not  such  an  owner  of  land  as  the  Act 
contemplates,  inasmuch  as  he  neither  does,  nor 
can,  receive  a  rack  rent  for  it.  There  are  various 
classes  of  cases  in  which  it  has  been  held  that 
land  is  placed  extra  commercium,  and  then  ceases 
to  be  liable  to  make  a  contribution  of  this  kind. 
[Stirling,  L.J. — Must  not  it  be  for  ever  ?]  It  is 
for  ever  in  one  sense,  but  it  is  not  necessary  in 
order  to  claim  exemption  from  the  contribution 
that  the  bar  to  the  use  of  the  land  should  be 
absolutely  perpetual.  Referring  to  cases  where 
it  has  been  neld  that  the  assessment  is  not  pay- 
able: For  expmple,  a  church  of  the  Church  of 
England  undoubtedly  cannot  be  brought  intra 
commercium  except  by  an  Act  of  Parliament. 
Another  instance  is  that  of  a  public  highway. 
Land  over  which  a  right  of  highway  exists  has 
been  held  to  be  extra  commercium  ; 

Plumstead  Board  of  Works  v.  British  Land  Com- 
pany, 32  L.  T.  Bep.  94 ;  L.  Rep.  10  Q.  B.  203. 

With  regard  to  that  the  sterility  need  not  be 
one  in  perpetuity,  it  is  only  perpetual  in  the 
same  sense  as  it  is  in  the  present  case ;  that  is  to 
say,  that  it  exists  until  by  some  act  or  other  it 
is  removed.  It  can  be  removed  by  certain  for- 
malities—  an  order  of  magistrates  made  after 
certain  formalities.  It  does  not  require  a  statute. 
The  right  of  public  user  can  be  removed,  and  the 
land  can  be  brought  intra  commercium  without 
the  interference  of  Parliament.  The  third  case 
in  which  the  principle  has  been  applied  is  that  of 
a  metropolitan  common  which  by  statute  is  dedi- 
cated to  the  public  use,  and  in  respect  of  which 
no  profits  can  be  made.  In  the  case  of  a  church 
and  in  the  case  of  a  common  the  sterility  cannot 
be  removed  except  by  statute.  Therefore  the 
case  is  not  to  be  decided  merely  by  consideration 
of  whether  there  might  be  a  release  without  the 
formality  of  an  Aot  of.  Parliament.  [Romeb, 
L.J. — The  case  of  Great  Eastern  Railway  Com- 
panyv.  Hackney  District  Board  of  Works  (ubi  sup.) 
merely  decided  that  under  the  circumstances  there 
the  railway  company  not  unnaturally  had  no  land 
abutting  on  the  highway.]  Except  the  wall  itself ; 
the  horizontal  section  of  the  wall  would  of  course 
be  on  land.  [Romeb,  L.  J. — That  is  what  caused 
the  difficulty  in  that  case.  The  House  of  Lords 
came  to  the  conclusion  that  it  was  not  land  at  all. 
Stibling,  L.J.  referred  to  Hornsey  District 
Council  v.  Smith  (76  L.  T.  Rep.  431;  (1897) 
1  Ch,  843).  J  Here  is  an  obligation  imposed  upon 
the  defendants,  not  voluntarily  submitted  to 
them  as  in  the  case  of  a  founder  of  a  chapel  or 
school  who  dedicates  his  land  to  a  special 
purpose  at  his  own  will.  The  sterilisation 
nas  not  been  brought  about  by  the  defen- 
dants with  their  own  land  for  their  own 
purposes;  but  the  obligation  has  been  imposed 
upon  them  as  a  condition  of  their  being  able  'to 
deal  with  any  part  of  the  land  at  all.  There  are 
many  cases  in  which  it  has  been  held  that  the 


exemption  from  the  contribution  does  not  hold 
good.    See  (inter  alia) 

Wright  v.  Ingle,  54  L.  T.  Bep.  511 ;  16  Q.  B.  Div 
379. 

That  is  a  good  example  of  the  cases  where  the 
court  has  acted  upon  a  different  principle  from 
that  which  I  am  now  presenting.  But  I  submit 
that  cases  of  that  class  are  distinguishable 
from  the  present  in  this  way,  that  there  is 
here  by  an  Act  of  Parliament  imposed  upon 
the  defendants  the  disability  to  make  any 
use  whatsoever  of  the  land  in  question. 
Unless  they  can  obtain  the  consent  of  persons 
whom  they  do  not  know  and  cannot  ascertain, 
and  purchase  the  land  from  them  upon  any 
terms  which  such  persons  choose  to  require  the 
defendants  have  no  power  to  deal  with  the  land. 
There  is  no  presumption  that  this  burden,  which 
renders  the  land  useless  for  commercial  purposes, 
will  ever  be  removed  from  the  land,  and  the  case 
comes  therefore  within  the  principle  of 

Great  Eastern  Railway  v.  Hackney  District  Board 
of  Works  (ubi  sup.). 

The  principle  upon  which  the  learned  judge  in 
the  court  below  acted — viz.,  that  it  must  be  shown 
that  nothing  short  of  an  Act  of  Parliament  can 
restore  the  land  to  its  capacity  to  yield  a  rent  in 
order  to  obtain  the  exemption  from  the  contri- 
bution— is  not  the  true  principle.  But  the  court 
must  look  at  the  character  of  the  case  and  see 
whether  the  land  is  or  is  not  practically  rendered 
extra  commercium,  and,  so  far  as  can  be  seen,  is 
likely  to  remain  so. 

Macmorran,  K.C.  and  Courthope  Munroe,  for 
the  respondents,  were  not  called  upon  to  argue. 

Vauohan  Williams,  L.J.— I  think  that  the 
judgment  of  Bigham,  J.  is  perfectly  right.  It 
really  seems  to  me  that  if  the  arguments  that 
Mr.  Wills  has  addressed  to  us  were  well  founded 
the  case  of  Wright  v.  Ingle  (54  L.  T.  Rep.  511 ; 
16  Q.  B.  Div.  379)  ought  to  have  been  decided 
differently,  because  in  that  case,  as  in  the  present 
case,  unless  and  until  there  was  a  release,  there 
was  the  land  extra  commercium :  it  could  not  be 
dealt  with  for  any  other  than  the  purpose  in 
view.  The  whole  difference  between  that  case  and 
the  present  one  is  that  in  the  present  the  agree- 
ment is  embodied  in  an  Act  of  Parliament,  and 
the  agreement  in  Wright  v.  Ingle  (ubi  sup.)  was 
not.  I  do  not  think  that  there  is  any  substance 
in  that  difference  at  all,  because  one  has  only  to 
look  at  the  agreement  in  this  case  to  see  that  it 
was  an  agreement  arrived  at  by  the  parties,  and 
afterwards  embodied  in  an  Act  of  Parliament. 
In  my  opinion,  therefore,  this  appeal  must  be 
dismissed  with  costs. 

Romeb,  L.J. — I  agree. 

Stirling,  L.  J.-I  agree.     Appe<a  dUmiated^ 

Solicitors  for  the  appellants,  Beale  and  Co. 
Solicitor     for    the    respondents,    Arthur    P. 
Johnson. 
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Maguibe  v.  Mayor,  &c.,  of  City  of  Liybbpool. 


[Ot.  of  App. 


Feb.  13,  H  15,  and  16, 1905. 

(Before  Vaughan  Williams,  Romer,  and 

Stirling,  L.JJ.) 

Maguirb  v.  Mayor,  Ac,  op  City  op 
Liybbpool.  (a) 

APPBAL  FROM  THB   LIYBBPOOL  COURT   OF 

PA88AGB. 

Highway — Non-repair — Accident  causing  damage 
— Liability  of  public  authority  for  nonfeasance 
—Liability  enforceable  only  by  indictment — 
Liverpool  Improvement  Act  1846,  88.  36,  37, 
38,58. 

By  the  Liverpool  Improvement  Act  1846  the  Liver- 
fool  Corporation  were  made  the  surveyors  of  the 
highways  within  the  borough,  and  were  invested 
with  all  the  powers  and  made  subject  to  all  the 
liabilities  of  surveyors  of  highways,  and  with 
the  control  and  management  of  the  streets  and 
pavements ;  and  they  were  to  cause  the  streets 
to  be  repaired  from  time  to  time  as  might  be 
required,  and  were  declared  liable  to  be  indicted 
at  common  law  for  the  want  of  sufficient  repair 
of  any  public  highway  within  the  borough  in 
the  same  manner  as  any  person  or  persons  liable 
to  the  repair  of  such  highway  was  or  were  before 
the  passing  of  the  Act. 

Held,  thai  the  liability  imposed  by  the  statute  was 
of  the  same  nature  as  that  placed  on  the 
inhabitants  of  a  parish  by  the  common  law 
which  could  only  be  enforced  by  the  Crown  by 
means  of  an  indictment,  and  was  not  enforceable 
also  by  a  civil  action;  and  that  therefore  the 
corporation  were  not  liable  to  be  sued  by  an 
individual  for  damage  caused  to  him  by  reason 
of  non-repair  of  a  highway  any  more  than 
the  inhabitants  of  a  parish  would  have  been. 

Hartnall  v.  Hyde  Commissioners  (4  B.  &  8.  361) 
disapproved  as  being  inconsistent  with  Cowley 
v.  Newmarket  Local  Board  (67  L.  T.  Rep.  486 ; 
(1892)  A.  C.  345). 

Decision  of  the  judge  of  the  Liverpool  Court  of 
Passage  reversed. 

The  plain  tiff's  horse  and  trap  were,  on  the 
5th  Nov.  1903,  being  driven  down  Brownlow-hill, 
a  public  highway  in  the  city  of  Liverpool. 

At  a  point  in  Brownlow-hill  where  it  is  entered 
by  Blake-street  there  is  a  crossing  made  of  slabs 
of  stone  placed  in  the  roadway. 

On  the  lower  side  of  the  crossing,  near  one  of 
the  slabs  of  stone,  a  hole  had  been  formed, 
described  as  being  "5in.  in  depth,  and  shelving 
np  to  3in.,  and  9in.  across." 

Into  this  hole  the  plaintiff's  horse  put  its  foot, 
fell  on  its  knees,  and  received  such  injuries  that 
it  had  to  be  destroyed,  with  consequent  agreed 
loss'  to  the  plaintiff  of  242.,  which  amount  this 
action  was  brought  to  recover. 

The  driver  of  the  trap  and  a  man  who  saw  the 
accident  were  the  only  witnesses  called  for  the 

Slaintiff  at  the  trial  of  the  action  before  Judge 
'aylor  in  the  Liverpool  Court  of  Passage. 

They  said  that  the  hole  was  caused  by  rain 
water  descending  the  hill,  and  by  the  traffic,  and 
they  described  the  material  near  the  hole  as  loose 
shingle. 

They  said  that  similar  holes  existed  at  other 
orossings  in  Brownlow-hill. 

It  was  not  contended  by  the  defendants  that 
the  driver  had  been  careless. 

(«)  Reported  by  E.  A.  Boratcblsy,  Esq.,  Barrister-at-Law. 


The  jury  were  discharged,  and  the  plaintiff's 
counsel  contended  that  the  defendants  were  liable 
under  the  Liverpool  Improvement  Act  1846. 

It  appeared  that  down  to  1830  some  of  the 
roads  in  Liverpool  were  repairable  bv  the  cor- 
poration, and  the  others  were  repairable  by  the 
inhabitants  of  the  parish. 

By  a  Highway  Act  passed  in  1830  the  duty  of 
repairing  all  the  roads  was  transferred  to  com- 
missioners appointed  by  the  Act. 

That  Act  was  repealed  by  the  Liverpool 
Improvement  Act  1846. 

By  sect.  36  of  the  Act  of  1846  the  mayor,  alder- 
men, and  burgesses  of  Liverpool  were  made  the 
surveyors  of  the  highways  within  the  borough, 
and  invested  with  all  the  powers  and  made 
subject  to  all  the  liabilities  of  surveyors  of 
highways. 

Sect.  37  vested  in  them  the  control  and  manage- 
ment of  the  streets  and  pavements  and  the 
materials  of  the  footways  and  carriage-ways. 

Sect.  38  enacted  that  it  should  be  lawful  for  the 
council  to  cause  all  the  streets  so  vested  to  be 
formed,  paved,  and  flagged,  and  the  ground 
thereof  to  be  raised,  lowered,  or  altered  in  such 
manner  and  with  such  materials  as  they  should 
think  proper,  and  to  cause  such  streets,  &c.,  to  be 
repaired  from  time  to  time  as  might  be  required. 

The  provisions  of  the  foregoing  sections  are 
similar  to  those  of  the  Public  Health  Act  1875. 

It  was  not  contended  by  the  defendants  that 
these  sections  did  not  impose  upon  them  the 
absolute  duty  of  repairing  the  street,  although 
it  might  be  contended  that  the  language  of 
sect.  38  gave  the  defendants  discretion  as  to  the 
material  and  the  manner  of  repair. 

But  the  Act  of  1846  enacted  also  by  sect.  58 
that  the  mayor,  aldermen,  and  burgesses  of 
Liverpool  should  be  liable  to  be  indicted  at 
common  law  for  the  want  of  sufficient  repair  of 
any  public  highway  within  the  borough,  in  the 
same  manner  as  any  person  or  persous  liable  to 
the  repair  of  such  highways  was  or  were  before 
the  passing  of  the  Act. 

The  following  written  judgment  was  delivered 
by 

Judge  Taylor. — [After  stating  the  facta  of  the  case 
substantially  as  above  set  forth,  he  continued  as 
follows :] — Mr.  OultoD,  who  appeared  for  the  defendants, 
admitted  the  want  of  repiir  to  Brownlow-hill,  bat 
submitted  that  the  evidence  was  evidence  of  nonfeasance 
and  not  of  misfeasance,  and  that  the  defendants  were 
entitled  to  judgment.  Mr.  Stewart  Brown,  subject  to  a 
point  arising  on  the  Liverpool  Improvement  Aot  1846, 
admitted  that,  bo  far  as  the  liability  of  the  defendants 
rested  upon  the  Public  Health  Aots,  evidence  of  mis* 
feasance  was  necessary  in  order  to  impose  liability  on 
them,  bat  contended  there  was  evidence  of  original 
bad  construction  of  the  roadway.  I  held  there  was 
no  evidence  of  misfeasance.  The  argument  for  the 
plaintiff  was  that  the  defendants  had  a  statutory  duty 
oast  upon  them  to  keep  the  road  in  question  in  repair, 
and  had  been  guilty  of  a  breaoh  of  that  duty 
directly  causing  injury  to  the  plaintiff,  and  that,  inas- 
much as  the  defendants  were  made  liable  to  be 
indicted  for  such  want  of  repairs,  the  case  was  brought 
within  the  decision  of  Hartnall  v.  Ryde  Commissioners 
(4  B.  &  S.  361).  That  oaee  appears  to  have  decided  that 
where  the  management  of  streets  is  vested  in  com- 
missioners and  they  are  made  surveyors  of  highways, 
and  are  to  be  guilty  of  misdemeanour  for  neglect  to 
repair,  a  private  person   who   suffers   special   damage 
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Maouiee  v.  Mayor,  &c,  of  Oitt  of  Liverpool. 

[Ot.  of  App. 

from  omission  to  repair  oan  recover  against  them.    And 
it  would  appear  that  the   present  oase  is  within  the 
decision  of  Compton,  J.  and  Blaokbtzrn,  J.    There  is  this 
distinction,  that  by  seet.  48  of  the  statute  in  that  oase 
—viz.,  the  Towns  Improvement  Clauses  Act  1847 — the 
liability  of  the  inhabitants  of  the  parish  to  do  the  repairs 
was  held  to  be  extinguished,  and  there  is  no  suoh  express 
provision  in  the  Liverpool  Improvement  Aot  1846.    The 
sections    of  that  Aot    above    mentioned    are    hardly 
consistent  with  the    continuance  of    liability  in    the 
inhabitants  of  the  parish,  and,  if  this  is  so,  then  Hartnall 
v.  Ryde  Commissioners  (ubi  sup.)  appears  to  govern  the 
present  ease.    It  seems  dear  that  the  inhabitants  of  the 
parish  arc  not  liable  in  an*  action  for  want  of  repair, 
although  liable  to  indictment,  nor  is  a  surveyor  on  whom 
the  duty  to  repair  is  imposed,  because  he  is  the  servant 
of  the  parish  and  is  made  subject  to  penalties,  and 
because,  the  duty  of  the  parish  remaining,  the  surveyor's 
duty  is  to  the  parish  and  not  to  the  public:  (Young  v. 
Davie  (7  H.  &  N.  760  ;  on  appeal,  2  H.  &  C.  197).    Then 
it  would  seem  that  the  corporation  in  the  present  oase,  so 
far  as  they  are  surveyors  only,  are  officers  of  the  parish 
and  not  liable  to  an  aotion,  and,  so  far  as  they  represent 
the  pariah,  their  liability  should  be  a  reflection  of  the 
liability  of  the  parish,  and  therefore  not  subject  to  an 
action.    This  is  what  is  said  in  Parsons  v.  Vestry  of  St. 
Matthew,  Bethnal  Green  (17  L.  T.  Rep.  211 ;  L.  Rep. 
3  C.  P.  56),  and  jet  Wills,  J.  in  that  oase  distinguished 
and  does  not  disapprove  of  the  oase  of  Hartnall  v.  Ryde 
Commissioner*    (ubi    sup ).     Moreover,    in   Gibson  v. 
Mayor  of  Preston  (22   L.  T.  Rep.  293  ;  L.  Rep.  5  Q.  B. 
218)  the  judgment,  while  deoiding  that  the  defendants 
were    not    liable    to    be    sued    in  a  oivil  aotion  for 
breach  of    their   duty  under  the  Public    Health  Aot 
in   not  repairing  a   highway,  carefully  distinguished 
the   oase    of    Hartnall    v.    Ryde    Commissioners  (ubi 
wp*)i  pointing    out   that  tho  liability  of   the   parish 
was  taken  away  and  the  commissioners  made  liable  to 
be  indicted.     The  case  of  Hartnall  v.  Ryde  Commis- 
sioners (ubi  sup.)  is  an  instance  of  the  proposition  that 
any  person  injured  by  the  non-performance  of  a  statu- 
tory duty  is  entitled  to  recover  against  the  person  on 
whom  that  duty  rests :  (Couch  v.  Steel,  1  Ell.  &  Bl.  402). 
That  proposition  has  been  questioned  in  the  oase  of 
Cowley  v.  Newmarket  Local  Board  (67  L.  T.  Rep.  486 ; 
(1892)  A  C.  845),  and  the  application  of  it  in  any  par- 
ticular oase  is  stated  to  depend  on  the  purview  of  the 
Legislature  in  the  particular  statute  and  the  language 
there  employed.    In  that  case  the  statute  considered  was 
the  Pnblio  Health  Aot  1875.    In  the  oases  deoided  on  the 
liability  of  the  inhabitant  i  of  the  parish  for  non  -repair, 
the  surrejor  and  corporation  were  examined,  and  it  was 
held  that  the  breach  of  the  particular  statutory  duty  in 
question  did  not  entitle  the  person  injured  by  it  to  bring 
an  aotion  against  the  local  board.     Hartnall  v.  Ryde 
Commissioners  (ubi  sup.)    was  discussed    and    distin- 
guished. It  is  true  th»t  Lord  Halsbury  doubted  whether 
Hartnall  v.  Ryde  Commissioners  (ubi  sup.)  was  consis- 
tent with  the  principles  upon  which  oases  of  that  class 
have  been  deoided,  adding,  "  the  language  of  the  statute 
was  different,  and  the  ground  of  the  decision  was  that  a 
new  and  peculiar  right  had  been  given."   Lord  Hersohell 
appears  to  doubt  the  decision,  but  it  was  not  an  terms 
overruled.     In  Municipal  Council  of  Sydney  v.  Bourke 
(72  L.  T.  Rep.  605 ;  (1895)   A.  C.  433)  the  headnote 
states  "  Hartnall  v.  Ryde  Commissioners  (4  B.  &  S. 
361)  overruled."     But  the  judgment,  while  intimating 
strong  doubts  of  the  oase  as  a  warrant  for  the  broad  pro- 
position that  whenever  persons  oan  be  proceeded  against 
by  way  of  indictment  for  non-repair  an  aotion  will  lie  at 
the  suit  of  anyone  sustaining  special  damage,  does  not 
state  that  the  decision  on  the  statute  in,  that  case  was 
wrong.    I  confess  that  I  do  not  dearly  see  why  a  provi- 
sion extinguishing    the    liability  of    the    parish    and 
imposing  that  liability  on  a  corporate  body  should  fix 
that  body  with  a  further  liability  under  which  the  parish 
never  suffered.    If  the  true  reason  that  the  parish  was 


not  liable  to  an  aotion  be  that  the  inhabitants  oould  not 
be  sued  oolleotively,  that  ground  does  not  exist  when 
the  liability  is  transferred  to  a  corporation.  But  that 
reason  was  not  the  exclusive  foundation  of  the  leading 
oase  of  Russell  v.  Men  of  Devon  (2  T.  R.  667) :  (see 
McKinnon  v.  Penson,  8  Ex.  319  ;  9  lb.  609 ;  and  per 
Lord  Hersohell  in  Cowley  v.  Newmarket  Local  Board,  67 
L.  T.  Rep.  486;  (1892)  A.  C.  345,  at  p.  353).  A  further 
reason  is  explained  in  Gibson  v.  Mayor  of  Preston  (ubi 
sup  )  as  being  that  an  injury  arising  from  the  negleot  of 
the  pnblio  is  only  ground  for  the  interference  of  the 
Crown,  and  I  think  that  reason  subsists  when  the  duty 
of  the  public  is  transferred  to  a  corporation.  However, 
as  I  think  that  Hartnall  v.  Ryde  Commissioners  (ubi 
sup.)  is  in  point  and  has  never  been  overruled,  I  consider 
that  I  am  bound  by  that  decision,  and  therefore  give 
judgment  for  the  plaintiff  for  the  amount  agreed  upon, 
with  coats.  If  the  corporation  desire  to  appeal,  there 
will  be  a  stay  of  execution  until  the  appeal  is  disposed 
of.  The  corporation  must  give  notioe  of  appeal  within  a 
reasonable  time. 

From  that  decision  the  defendants  now 
appealed. 

PicJcford,  K.C.  (with  him  Oulton)  for  the  appel- 
lants.— The  learned  judge  in  the  court  below 
decided  the  present  case  on  the  authority  of 
Hartnall  v.  Ryde  Commissioners  (4  B.  &  S.  361), 
by  which  he  felt  himself  bound.  That  case  was 
decided  on  the  construction  of  the  Towns 
Improvement  Clauses  Act  1847  (10  &  11  Vict 
c.  34).  But  that  case  has  never  been  previously 
followed  except  once  in  the  same  vear  in  a  case 
on  the  same  statute  as  is  there  dealt  with,  the 
court  considering  itself  bound  by  the  earlier 
decision  thereon : 

Ohrby  v.  Ryde  Commissioners,  5  B.  &  S.  743. 

On  the  other  hand,  it  has  been  distinguished  in 
several  cases  and  mentioned  without  approval, 
even  if  without  actual  disapproval,  in  others. 
But  whenever  the  present  point  has  come  up  for 
decision  during  the  past  fifteen  years  that 
decision  has  always  been  disapproved.  The 
principle  upon  which  it  was  founded  was  that 
enunciated  in 

Couch  v.  Steel,  3  £11.  &  Bl.  402. 
The  cases  in  which  Hartnall  v.  Ryde  Commis- 
sioners (ubi  sup.)  has  been  distinguished  without 
being  disapproved  are 

Gibson  v.  Mayor  of  Preston,  22  L.  T.  Rep.  293 ; 

L.  Rep.  5  Q.  B.  218  ; 
Parsons  v.  8t.  Matthew,  Bethnal  Green,  17  L.  T. 

Rep.  211 ;  L.  Rep.  3  0.  P.  56. 

It  has  been  discussed  and  disapproved  not  only 
as  to  particulars,  but  also  as  to  principle,  and  not 
treated  as  a  binding  authority,  in 

Cowley  v.  Newmarket  Local  Board,  67  L.  T.  Rap. 

486  ;  (1892)  A.  C.  345  ; 
Municipality  of  Pictoa  v.  Geldert,  69  L.  T.  Rep. 

510;  (1893)  A.  C.  524; 
Atkinson  v.   Newcastle   Waterworks  Company,  36 

L.  T.  Rep.  761 ;  2  Ex.  Div.  441 ; 
Municipal  Council  of  Sydney  v.  Bourke,  72  L.  T. 

Rep.  605;    (1895)  A.  C.  433 ; 
Saunders  v.  Holborn  District  Board  of  Works,  71 

L.  T.  Rep.  519 ;   (1895)  1  Q.  B.  64. 

In  the  case  last  mentioned,  which  was  heard  before 
Mathew  and  Charles,  JJ.,  both  learned  judges 
treated  Hartnall  v.  Ryde  Commissioners  (ubi  sup.) 
as  of  no  authority  in  consequence  of  the  remarks 
that  had  been  made  in  respect  to  it  in  other 
cases.  The  general  principle  that  whenever  a 
statutory  duty  is  imposed  in  regard  to  the  repair 
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of  highways  there  is  also  a  right  of  action  open 
to  any  person  who  has  suffered  damage  by  reason 
of  a  breach  of  that  duty  is  not  a  right  one.  There 
must  be  words  in  the  statute  imposing  a  greater 
liability  than  already  exists  where  the  obligation 
to  repair  highways  is  transferred  from  one 
person  to  another.  If  there  are  no  words  in  the 
statute  transferring  such  obligation  to  repair 
which  impose  a  greater  liability  than  already 
exists,  then  the  liability  remains  the  same  as  it 
was  in  connection  with  a  breach  of  the  obligation 
which  is  transferred.  It  is  well-established  law 
that  no  action  will  lie  against  a  parish  or  county 
for  non- repair  of  a  highway.  It  might  lie  for 
misfeasance,  but  not  for  nonfeasance.  That  has 
been  the  law  ever  since  the  decision  in  the  case  of 
Russell  v.  Men  of  Devon,  2  T.  R.  667. 

Although  he  might  be  liable  to  be  indicted,  a 
surveyor  of  highways  could  not  have  an  action 
brought  against  him  for  nonfeasance.    That  was 
not  regarded  as  a  breach  of  duty  for  which  an 
action  would  lie.     The  successors  to  surveyors  of 
highways,  like  the  defendants  in  the  present  case, 
are  in  the  same  position.    As  to  the  difference 
between  misfeasance  and  nonfeasance,  when  that 
distinction  was  established  by  the  old  cases  the 
courts  had  regard  to  the  general  doctrine  that  an 
action  would  not  lie  against  a  highway  authority 
for  non- repair.    But  when  an  act  is  done  such  as 
leaving  a  heap  of  stones  or  an  open  excavation 
or  sewer,  that  is  not  mere  non- repair,  but  it  is 
doing  something.     Therefore  it  did    not  come 
within  the  old  doctrine  that  an  action  will  not 
lie  for  non- repair,  and  hence  the  old  distinction 
was  drawn.    Sects.  36,  37,  and  38  of  the  Liver- 
pool Improvement  Act  1846,  which  repealed  the 
Act  of  1830,  upon  which  sections  the  point  arising 
in  the  present  case  actually  turns,  are  in  sub- 
stance  precisely  the  same  as  those  of  the  Public 
Health  Act  1848  (re-enacted  in  the  Public  Health 
Act   1875),  as  to  which  it  has  been  held  that  a 
public  authority  is  not  liable  to  an  action  for  non- 
feasance in  connection  with  the  non*  repair  of 
highways.    The  specific  section — sect.  58 — in  the 
Act  of  1846  which  is  relied  upon  by  the  respon- 
dent in  the  present  case  says  that  the  corporation 
shall  be  indicted  at  common  law  for  the  want  of 
sufficient  repair  of  any  public  highway  within 
the  borough  in  the  same  manner  as  any  person 
or  persons  liable  to  the  repair  of  such  highway 
was   or   were  before   the   passing   of  that  Act. 
But  that  section  does  not  assist  the  respondent. 
For  the  remedy  there  mentioned,  and  that  remedy 
alone,  is  the  one  to  be  resorted  to.    My  proposi- 
tion is  the  same  as  that  which  was  laid  down  in 

Municipal  Council  of  Sydney  v.  Bourke,  72  L.  T. 
Bep.  605 ;  (1895)  A.  C.  433,  at  p.  443. 

The  Privy  Council  in  that  case  disapproved  of 
Hartnall  v.  Ryde  Commissioners  (ubi  sup.),  and 
also  Couch  v.  Steel  {ubi  sup.),  as  being  against 
that  general  proposition. 

Danckwerts,  K.C.  (with  him  E.  Stewart  Brown) 
for  the  respondent. — The  authorities  cited  of 
Gibson  v.  Mayor  of  Preston  (ubi  sup.),  Parsons  v. 
St.  Matthew,  Bethnal  Green  (ubi  sup.),  and  Cowley 
v.  Newmarket  Local  Board  were  all  cases  where 
the  defendants  occupied  the  position  of  sur- 
veyors of  highways  and  nothing  else.  The 
decision  upon  which  the  present  point  turns  is 

Young  v.  Davis,  7  H.  &  N.  760 ;  on  appeal,  2  H.  &  C. 
197. 


That  disposes  of  the  authorities  relied  upon  by 
the  appellants,  including  the  cases  in  the  Privy 
Council  which  have  been  cited  by  them.  The  case 
of  Mayor,  &c,  of  Lyme  Regis  v.  Henley  (5  Bing. 
91 ;  3  B.  &  Adol.  77 ;  8  Bli.  N.  S.  690)  traverses 
all  the  appellants'  propositions.  Other  cases 
material  to  be  considered  are  : 

Mayor  of  Lynn  v.  Turner,,  Cowp.  86  ; 
McKinnon  v.  Penson,  8  Ex.  319  ;  9  16.  609  ; 
Button  v.  Johnstone,  1  T.  E.  493,  510,  784  ; 
Guardians  of  Holborn  Union  v.  8t.  Leonard's,  Shore- 

ditch,  35  L.  T.  Rep.  400  ;  2Q.fi.  Div.  145 ; 
Nitro~Pho8phate  and  'Odam's  Chemical     Manure 

Compjny  v.  London   and    8t.    Catherine  Docks 

Company,  39  L.  T.  Rep.  433  ;  9  Ch.  Div.  503  ; 
Qorris  v.  8cott,  30  L.  T.  Rep.  431 ;  L.  Rep.  9  Ex. 

125; 
Mersey    Docks    and   Harbour  Board  Trustees    v. 

Oibbs,  14  L.  T.  Rep  677  ;  L.  Rep.  1  E.  &  I.  App. 

93,  at  p.  110; 
Wilson  v.  Mayor,  $c,  of  Halifax,   17   L.   T.   Rep. 

660  ;  L.  Rep.  3  Ex.  114  ; 
Reg.  v.  Mayor  and  Corporation  of  Poole,  57  L.  T. 

Rep.  485  ;  19  Q.  B.  Div.  602,  683  ; 
Borough  of  Bathurst  v.  Macpherson,  41  L.  T.  Rep. 

778  ;  4  App.  Caa.  256  ; 
Rex  v.  Mayor  $c,  of  Liverpool,  3  East,  86. 

The  text-books  throwing  light  on  the  point  are : 

Clerk    and    Liodseirs    Law  of   Torts,  3rd    edit, 

pp.  31,  32 ; 
Maxwell  on  the  Interpretation  of  Statutes,  2adedit., 

p.  504; 
Pratt's  Law  of  Highways,  13th  edit.,  pp.  72,  319. 

The  authorities  are  summarised  in  the  last-named 
work  (at  p.  319,  note  (6),  and  bear  out  the  state- 
ment there  made  as  to  the  law,  which,  I  submit,  is 
a  correct  statement.  Sect.  58  of  the  Act  of  1846 
imposes  an  original  liability  on  the  defendants, 
and  it  was  clearly  intended  to  apply  not  merely 
to  existing  highways,  but  also  to  future  ones.  If 
under  that  action  there  is  power  to  indict,  there  is 
power  to  bring  a  civil  action.  In  the  case  of 
Reg.  v.  Mayor  and  Corporation  of  Wakefield 
(20  Q.  B.  Div.  810)  there  is  an  explanation  of  the 
meaning  of  the  phrase  "indictment  at  common 
law."  On  the  question  whether  the  injury  to  tbe 
plaintiff  was  caused  by  the  defendants'  mis- 
feasance  or  whether  it  was  caused  by  mere  non- 
feasance on  their  part,  see 

Mayor  and    Corporation  of  Shoreditch    v.   Bull, 
90  L.  T.  Rep.  210. 

He  referred  also  to 

Highway  Aot  1835,  ss.  92,  95 ; 
Highways  and  Locomotives  (Amendment)  Aot  1878, 
a.  10. 

Pickford,  K.O.  replied. 

Yaughan  Williams,  L.J. — This  is  an  appeal 
from  the  decision  of  Mr.  Taylor,  the  judge  of  the 
Liverpool  Passage  Court.  We  have  before  us  a 
transcript  of  his  judgment,  and,  looking  at  it,  we 
find  that  what  Mr.  Taylor  says  is  this :  "  1  consider 
that  I  am  bound  by  that  decision  " — that  decision 
being  the  case  of  Hartnall  v.  Ryde  Commissioners 
(4  B.  &  S.  361) — "and  therefore  give  judgment  for 
the  plaintiff  for  the  amount  agreed  upon  with 
costs."  It  is  obvious  from  that  observation  that 
the  learned  judge  would  have  arrived  at  a  different 
conclusion  if  he  had  not  felt  himself  bound  by 
the  decision  of  the  Court  of  Queen's  Bench  in 
the  case  of  Hartnall  v.  Ryde  Commissioners 
(ubi  sup.).     Now,  it  is  said  that  that  case,  if 
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it  has  not  been  actually  overruled,  has  at  all 
events  been  commented  upon  in  the  House  of 
Lords— and  particularly  by  Lord  Herschell — in 
such  a  way  as  to  cast  grave  doubt  upon  its 
authority.  I  do  not  myself  think  that  we 
need  go  the  length  of  saying  that  Hartnall  v. 
Ryde  Commissioners  (ubi  sup.)  has  been  over- 
ruled. It  is  a  decision  that  is  based  upon  a  par- 
ticular Act  of  Parliament,  and  it  may  be  doubted 
whether  the  Court  of  Queen's  Bench  in  that  case 
intended  to  lay  down  the  general  principle  that 
has  been  attributed  to  them,  or  intended  to  say 
that  the  general  principle  so  laid  down  by  tbem 
applied  universally  in  the  case  of  a  liability  to 
repair  highways  imposed  by  an  Act  of  Parliament. 
If,  however,  the  Court  of  Queen's  Bench  did 
mean  to  lay  down  such  a  general  principle,  why, 
then,  it  would  seem  to  be  inconsistent  with  the 
subsequent  decision  of  the  House  of  Lords  in  the 
case  of  Cowley  v.  Newmarket  Local  Board  (67  L.  T. 
Rep.  486;  (1892)  A.  C.  345),  for  that  was  a  case 
which  turned  upon  the  liability  of  the  local  board 
—the  local  board  established  by  the  Public 
Health  Act  1875 — in  respect  of  non-repair  of  a 
highway.  The  result  was  in  that  case  that  the 
House  of  Lords,  affirming  the  decision  of  the 
Court  of  Appeal,  held  that  no  action  would  lie  in 
such  a  case  against  a  local  board  created  under 
the  statute  of  1875.  But  it  is  difficult  to  see  how 
the  Hou3e  of  Lords  could  have  come  to  that  con- 
clusion to  which  they  did  come  consistently  with 
the  case  of  Hartnall  v.  Ryde  Commissioners  (ubi 
sup.)  if  Hartnall  v.  Ryde  Commissioners  really  did 
lay  down  the  principle  which  it  has  been  sug- 
gested it  did  lay  down  in  respect  to  highways 
generally.  Now,  as  I  h°.ve  said,  1  think  that  we, 
having  regard  to  the  decision  in  Cowley  v.  New- 
market Local  Board  (ubi  sup.),  may  at  all  events 
act  upon  the  assumption  that  Hartnall  v.  Ryde 
Commissioners  (ubi  sup.)  is  not  good  law  if  it  is 
right  to  assume  that  it  did  lay  down  a  general 
principle  in  regard  to  the  liability  in  respect  of 
repair  of  highways  in  cases  of  nonfeasance.  I 
tike  it  that  our  duty  in  this  case  is  to  look  at  the 
Acta  of  Parliament— -or,  rather,  the  Act  of  Parlia- 
ment of  1846 — and  consider  what  is  the  liability  of 
the  corporation  of  Liverpool  in  respect  of  actions 
brought  against  them  for  damages  for  injuries 
sustained  by  reason  of  the  highway  being  out  of 
repair.  Now,  I  think  that  it  is  right  to  say  here 
that,  notwithstanding  the  observations  that  Mr. 
Danck  verts  addressed  to  us  at  the  conclusion  of 
his  argument,  I  am  clearly  of  opinion  that  there 
is  no  evidence  whatsoever  which  the  court  ought  to 
consider,  or  which,  if  the  action  had  been  tried  by 
a  jury,  ought  to  have  been  left  to  the  jury,  of  any 
act  of  misfeasance  on  the  part  of  the  corporation. 
Mr.  Danckwerta  called  our  attention  to  a  case  of 
Mayor  and  Corporation  of  Shoreditch  v.  Bull  (21 
Cox  Mag.  Oas.  444;  90  L.  T.  Rep.  210),  in 
the  House  of  Lords  on  the  16th  Feb.  1904,  in  which 
it  was  suggested  that  there  was  something 
in  that  case  to  lead  us  to  say  that  there  is  evidence 
in  this  case  of  an  act  of  misfeasance  by  the 
defendants  causing  the  accident  the  subject  of 
the  action.  I  do  not  find  anything  in  that 
decision  compelling  us  to  come,  or  which  ought  to 
induce  us  to  come,  to  any  such  conclusion  at  all. 
It  is  quite  true,  and  nobody  will  dispute  it,  that 
there  may  be  cases  in  which  an  act  of  misfeasance 
by  the  body  liable  to  repair  has  thrown  the  road 
into  a  condition  which  amounts  to  a  nuisance 


and  would  make  it  dangerous  for  the  public  to 
use  it.    If  by  an  act  of  misfeasance  a  road  has 
been  reduced  to  such  a  condition,  it  is  not  possible - 
then  for  the  defendants  to  say  that  what  the 
plaintiff  is  really  complaining  of  is  nonfeasance 
in  not  putting  the  road  right  and   not  whether 
the  defendants  by  an  act  of  misfeasance  had  put 
the  road  wrong.    Of  course  they  do  not  do  that. 
The    decision    in    Mayor    and     Corporation    of 
Shoreditch  v.  Bull  (ubi  sup.)  did  show  that  acts 
of  misfeasance  on  the  part  of  those  who  had  the 
obligation  to  repair  had  reduced  the  road  to  a 
condition  which  made  it  unfit  to  use.    As  I  under- 
stand it,  they  could  not  then  say  that  the  fact 
that    they  had  omitted   to  remedy    the  wrong 
done  entitled  them  to  treat   the  action  as  an 
action  for  nonfeasance  as  distinguished  from  an 
action  for  misfeasance.    Having  said  that,  I  will 
now  proceed  to  deal  with  the  only  question  which 
really  is  left  for  us  to  deal  with.     We  have  to 
consider  what  was  the  intention  of  the  Act  of 
Parliament  of  1846.    I  do  not  propose  to  say  very 
much  about  the  previous  history  of  the  obligations 
to  repair  in  the  borough  of  Liverpool,  although 
Mr.    Danckwerts    did  dwell  considerably  upon 
their  history.    Shortly,  it  may  be  said  that  there 
was  a  time  prior  to  1830  during  which  the  streets 
in  the  town  of  Liverpool  were  partly  repairable 
by  the  inhabitants  of  the  parish  in  that  town, 
although  there   were  other   streets  which   were 
repairable  by  the  corporation  of  the  borough,  such 
liability  being  really  a  prescriptive -liability.    The 
fact  that  boroughs  frequently  do  incur  a  liability 
by  prescription  to  repair  streets  or  certain  streets 
within  the  limits  of  the  borough  is   undoubted. 
I  see  that  the  fact  is  mentioned  on   p.    700  of 
the    2nd    volume    of    Coke's    Institutes,    and 
that    was    the    state    of    things.      Then    came 
the    legislation    under   the    Act    of    1830,  and 
afterwards  the    legislation    under    the    Act    of 
1846.    Some  suggestions  were  made  that  under 
the    Act    of    1830    the    liabilities    were    really 
definitely    imposed    upon    the     commissioners. 
Another  suggestion   was  that,  according  to   the 
true  construction  of  that  Act  of  1830,  that  was 
not  so.    But  I  do  not  think  that  we  need  take 
that  into  consideration  here.    We  have  to  construe 
the  Act  of  1846,  and,  construing  the  Act  of  1846, 
the  first  thing  that  we   find  that   it  deals  with 
is  liability  to  repair,  which  by  the  common  law, 
independently  of  other  special  legislation  or  the 
existence  of  some  liability  ratio ne  tenurm  or  some 
prescriptive  liability,  would  be  thrown  upon  the 
inhabitants  at   large.    And   it  is   that  liability 
which  is  dealt  with  in  this   Act  of  Parliament, 
and  which  is  put  upon  the  corporation.     We  have 
to  say  whether  the  liability  which  is  thus  put 
upon  the  corporation  ought,  according  to  the  true 
construction  of  the  Act  of  Parliament,  to  be  held 
to  be  a  liability  of  the  same  nature  as  the  liability 
of  the  inhabitants  to  repair  by  the  common  law, 
or  whether  it  ought  to  be  treated  as  a  different 
liability  and  a  larger  liability.     Or,  coming  to  the 

E articular  question  that  we  have  to  deal  with 
ere,  one  has  to  ask  oneself  whether  the  liability 
imposed  upon  the  corporation  by  the  Act  of  1846 
is  a  liability  which,  so  far  as  nonfeasance  is 
concerned,  can  only  be  enforced  by  the  Grown  by 
indictment,  not  by  the  subject  by  action  at 
all;  or  are  we  to  treat  the  liability  which  is 
imposed  upon  the  corporation  aa  a  liability 
coming  within    the  rule  that  where   statutory 
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duties  are  laid  upon  a  public  body  then  in  the 
case  of  any  individual  member  of  the  public  sus- 
taining injury  by  reason  of  the  neglect  of  such 
public  body  to  perform   the  duties  which  are 
thrown  upon  it  by  the  statute  an  action  will  lie 
by  the  individual  who  has  suffered  damage  as  the 
resul  tof  that  injury  P    We  have  to  decide  within 
which  of  those  two  rales,  according  to  the  true 
construction  of  this  Act  of  Parliament,  the  cor- 
poration must  be  held  to  come.    In  my  opinion 
the  corporation  come  within  the  former  proposi- 
tion, and  not  the  latter.    I  think  that,  according 
to  the  true  construction  of  this  Act  of  Parlia- 
ment, there  has  been  transferred  to  the  corpora- 
tion the  same  duty  of  repair  and  the  same  liability 
which,  ordinarily  speaking,  is  incurred  by  the 
inhabitants  of  a  parish  in  respect  of  the  main- 
tenance of  roads  in  repair.    I  do  not  think  that 
we  ought  to  so  construe  this  Act  of  Parliament 
as  that  we  should  hold  that  there  is  a  statutory 
duty  thrown  upon  the  corporation  here  which 
would  render  them  liable  to  an  action  at  the  suit 
of  a  subject  who  has  sustained  injury  by  the 
neglect  of  the  corporation  to  perform  the  duty  of 
repair  which  is  cast  upon  them  by  this  Act  of 
Parliament.    But  it  is  necessary  to  refer  a  little 
at  length  to  the  provisions  of  this  Act  of  Parlia- 
ment.   The  Act  of  Parliament  in  its  first  section 
sets  forth  that  it  is  desirable  for  the  construction 
and  maintenance  of  drains  and  sewers,  and  for 
the  paving  and  flagging  of  the  streets,  that  power 
should  be  granted  that  such  purposes  should  be 
combined  under  one  management,  and  should  be 
uniform  throughout  the  whole  of  the  borough. 
Then,  having  said  that  I  pass  at  once  to  sect.  36, 
which  is  a  section  whioh  throws  on  the  mayor, 
aldermen,  and  burgesses  the  duties  of  surveyors 
of    the  highways — a  section  which  it  is  worth 
while  to  notice  is  almost  identical  with  Beet.  144 
of  the  Public  Health  Act  1875,  in  respect  of 
whioh  the  decision  in  the  case  of  Cowley  v.  New- 
market Local  Board  (ubi  sup.)  was  given.    No  one 
has  argued  that  if  you  look  at  sect.  36  alone 
that   would  impose   upon   the   defendants   the 
liability  to   be  sued  in  suoh  an  action  as  the 
present.    Then  comes  sect.  37,  which  gives  the 
control  of  the  streets  vested  in  the  mayor,  alder- 
men, and  burgesses  to  them.    And  it  is  said 
that  the  effect  of  that  section  and  sect.  38,  which 
deals  with  the  paving  of  streets  and  other  matters, 
iB  to  impose  upon  the  corporation  a  primary  duty 
to  repair,  and  that  they  are  not  entitled  to  the 
benefit  of  the  undoubted  doctrine  of  law  which 
has  been  established  in  respect  to  inhabitants  of 
parishes  when  the  liability  to  repair  was  thrown 
upon  them.    However,  here  again  one  gets  an 
answer  from  Cowley  v.  Newmarket  Local  Board 
(ubi  sup.),  because,  if  one  looks  at   the   later 
sections  in  the  Public  Health  Act  1875,  and  in 
particular  at  sect.  149,  one  finds  that  there  is  the 
vesting  of  the  streets  in  the  urban  authority,  and 
also  the  provision  as  to  the   control   of    such 
streets.    There  is  really  in  substance  no  differ- 
ence between  the  effect  of  sect.  149  of  the  Public 
Health  Act  1875  and  the  provisions  of  sects.  37 
and  38  of  this  Act  of  1846.    Undoubtedly,  in  the 
case  of  Cowley  v.  Newmarket  Local  Board  (ubi 
sup.)  the  decision  of  the  House  of  Lords  and  also 
of  the  Court  of  Appeal  was  that,  notwithstanding 
provisions  with  regard  to  the  vesting    of    the 
streets  to  which  I  have  called  attention,  yet  the 
case  fell  exactly  within  the  same  limits  of  liability 


as  had  always  existed  by  the  common  law  in 
cases  where  the  obligation  to  repair   was    the 
obligation  of  the  inhabitants  at  large.  Therefore, 
so  far  as  that  is  concerned,  the  condition  thus  far 
of  the  provisions  of  the  Act  of  1846  seem  to 
necessitate  the  same  conclusion  as  to  the  mean- 
ing of  that  statute  as  the  House  of  Lords  arrived 
at  in  construing  the  Public  Health  Act   1875. 
Now,  I  should  like,  before  dealing  with  the  58th 
section  of  this  Act  of  1846,  to  say  a  word  or  two 
upon  wbat  was  the  ground  of  the  decision  in 
Cowley  v.  Newmarket  Local  Board  (ubi  sup.).    I 
observe  that   both    Lord   Halsbury   (the    Lord 
Chancellor)  and    Lord    Herschell    assume    that 
under  the  Public  Health  Act  1875  the  primary 
obligation  to  repair  was  imposed  by  that  Act 
upon  the  urban  authority,  ana  they  assume  that 
notwithstanding  the  fact  that  in  sect.  144  that 
which  is  said  to  be    imposed   upon   the   local 
board  are  the  offices  and  duties  of  a  surveyor  of 
highways  just  as  it  is  under  this  Act  of  1846. 
But  it  is  assumed,  and  I  assume,  with  reference 
to  this  Act  of  1846  that  the  primary   duty  to 
repair  is  by  the  Act  of  1846  thrown  upon  the 
corporation  of  Liverpool.    That  statutory  obliga- 
tion having  been  created,  how  is  it  that  by  the 
decision  in  Cowley  v.  Newmarket  Local  Board  (ubi 
sup.)  escape  is  made  from  the  general  proposi- 
tion that  where  a  statutory  duty  is  created  of 
such  a  nature  that  an  indictment  would  lie  or  a 
remedy  by  criminal  law  be  good  for  neglect  to 
perform  the  statutory  duty  an  action  will  lie  at 
the  suit  of  a  subject  sustaining  particular  injury  ? 
I  say,  how  is  it  that  that  undoubted  general 
principle  is  escaped  from    in   the    decision    in 
Cowley  v.  Newmarket  Local  Board  (ubi  sup.)  ? 
According  to  my  understanding  of  the  judgments 
both  of  Lord  Halsbury  and  Lord  Herschell,  it  is 
really  escaped  from  by  going  back  to  what  is  the 
liability  which  is  thrown  upon  the  inhabitants  of 
the  parish  in  respect  of  liability  to  repair  roads 
and  the  limitation  of  procedure  for  neglect  to 
perform  that  duty  to  procedure  by  the  Crown. 
And  I  arrive  at  the  conclusion  that  by  this  Act 
of  1846— an  Act  whioh  is  really,  in  my  judgment, 
mainly  passed  for  purposes  of  convenience  of 
remedy  and  convenience  of  performing  the  duties 
in  respect  of  a  large  accretion  of  houses  and 
streets  that  one  finds  in  the  case  of  the  city  of 
Liverpool — the  object  of  the  legislation  was  to 
create  that  sort  of  convenience.    The  object  was 
that,  and  that  alone,  and  by  no  means  to  alter  the 
liability  of  those  upon  whom  for  convenience  the 
carrying  out  of  this  work  is  thrown.    The  object 
was  to  leave  the  liability  exactly  as  it  was  in  the 
case  when  the  obligation  to  repair  was  thrown 
upon  the  inhabitants  of  the  parish.    If  one  looks 
at  the  judgment  of  Lord  Herschell  (at  p.  353  of 
(1892)  A.  0.),  one  finds  this  passage:  "In  Young  v. 
Davis  (7  H.  &  N.  760 ;  on  appeal,  2  H.  &  C.  197) 
it  was  held  in  the  Exchequer  Chamber  that  a 
surveyor  of  highways  was  not  liable  to  an  action 
for  injuries  resulting  from  the  breach  of  his  duty 
to  keep  the  highways  in  repair.    It  was  argued 
in  Gibson  v.  Mayor  of  Preston  (22  L.  T.   Rep. 
293;  L.  Rep.  5  Q.  B.  218)  that  the  Public  Health 
Act  1848  did  something  more  than  impose  upon 
the  corporation  the  duties  and  subject  them  to 
the  liabilities  of  surveyors  of  highways,  and  that 
under  the  provisions  of  that  statute  they  were 
liable  to  a    person  suffering  through   the  non- 
repair of  a  highway.    The  Queen's  Bench,  how- 
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ever,  in  a  considered  judgment   rejected  this 
argument,  and  held  that  the  defendants  were 
not  liable.    The  provision 8  of  the  Public  Health 
Act  1875,  on  which  the  appellant  now  relies,  are 
precisely  similar  to  those  upon  which  the  judg- 
ment in  Gibson  v.  Mayor  of  Preston  (ubi  sup.) 
proceeded.    Your  Lordships  are  asked  to  overrule 
that  decision.    I  am  not  prepared  to  do  so.    The 
Legislature  in  1875  re-enacted  unaltered  the  pro- 
visions upon   which   the  construction  had  been 
placed,  and  I  cannot  think  that  it  was  intended 
by  the  Legislature  to  impose  the  liability  now 
contended  for.    The   only  case    which    can  be 
relied  upon   as    affording   any  support  to  the 
appellant's  contention  is  HartnaU  v.  Rude  Com- 
missioners  (ubi  sup.).     Bat  the   legislation   on 
which  that  case  turned   was  not  precisely  the 
same,  and  the  arguments  which  were  so  carefully 
considered    and  whioh  prevailed   in  Gibson  v. 
Mayor  of  Preston  (ubi  sup.)  do  not  appear  to 
have  been  insisted  upon.    For  it  appears  to  be 
assumed  in  the  judgment  that,  if  the  defendants 
were  liable  to  be  indicted  for  the  non-repair  of 
the  highway  as  for  a  misdemeanour,  an  action 
would  lie  by  anyone  specially  aggrieved.     No 
reasons  are    given    for    this  conclusion,  whioh 
seems  to  have  been  treated  as  a  necessary  conse- 
quence.    I  think  the  judgment  appealed  from 
ought  to  be  affirmed."     Now,  the  judgment  of 
Lord  Herschell  is  followed  by  a  3udgment  of 
Lord  Hannen,  who  was  a  party  to  the  judgment 
in  Gibson  v.  Mayor  of  Preston  (ubi  sup.).     Lord 
Hannen  says  (at  p.  355  of  (1892)  A.  0.) :  "  This 
principle" — the  learned  judge  was  speaking  of 
the  principle  that  exempted  both  the  surveyor  of 
highways  and  inhabitants  from  a  civil  action  " — 
is  equally  applicable  where  the  duties  and  liabili- 
ties of  the  surveyor  have  been  transferred  to 
other  bodies,  unless  a  distinct  intention  on  the 
part  of  the  Legislature  can  be  inferred  from  the 
particular  statute  under  consideration  to  create 
a  new  liability.    This  was  laid  down  in  1870  in 
the  case  of  Gibson  v.   Mayor  of  Preston  (ubi 
tup.)."    It  seems  to  me,  therefore,  that  as  we 
have  here  the  provisions  of  a  statute — viz.,  that 
of  1846 — which  are  substantially  the  same  as 
the  provisions  of  the  Public  Health   Act  1875 
and  the  Public  Health  Act  1848,  we  ought,  under 
those  circumstances,  to  say,  as  was  said  in  Cow- 
ley v.  Newmarket  Local  Board  (ubi  sup.)  and  in 
Chbson  v.  Mayor  of  Preston  (ubi  sup.)t  that  we  do 
not  find  any  distinct  intention  on  the  part  of  the 
Legislature  by  this  Act  of  1846  to  create  any  new 
liability.    If  one  applies  that  principle,  the  result 
here  is  that  we  ought  to  say  that  the  corporation 
are  not  liable  to  be  sued  by  the  individual  for 
those  damages  resulting  from  nonfeasance  any 
more  than  the  inhabitants  of  the  parish  would 
have  been.    Of  course  I  am  not  forgetting  that 
when  anyone  sought  to  sue  the  inhabitants  of  a 
parish  in  a  civil  action  there  were  technical  diffi- 
culties.   But,  without  lengthening  my  judgment 
by  referring  to  the  cases  upon  that  subject,  it  is 
perfectly  plain  that  that  technical  answer  to  the 
action  was  not  the  only  ground  upon  which  it 
was  held  that  there  was  no  such  liability  to  a 
civil  action.    The  only  other  matter  whioh  I  have 
to  now  deal  with,  and  which  I  said  I  would  deal 
with,  is  this  question :  Does  it  make  any  difference 
that  there  is  here  sect.  58,  which  contains  the  fol- 
lowing provisions :  "  And  be  it  enacted  that  the 
mayor,  aldermen,  and  burgesses  shall  be 
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liable  to  be  indicted  at  common  law  for  the  want 
of  sufficient  repair  of  any  public  highway  within 
the  borough  in  the  same  manner  as  any  person  or 
persons  liable  to  the  repair  of  such  highway  was 
or  were  before  the  passing  of  this  Act  P  It  was 
said,  as  I  understood  him,  by  Mr.  Danckwerts 
that  those  words  "person  or  persons"  would 
cover  the  liability  of  persons  who  were  liable  to 
repair  not  by  the  common  law,  but,  say,  by  rations 
tenuras.  And  he  suggested  that,  by  reason  of  the 
provisions  in  that  section,  there  was  to  be  found 
a  distinct  intention  on  the  part  of  the  Legislature 
to  impose  upon  the  corporation  of  Liverpool  a 
liability  to  be  sued  in  civil  actions  when  an  indi- 
vidual had  sustained  damage  by  reason  of  the 
non-performance  of  the  obligation  to  keep  the 
roads  in  proper  repair.  I  cannot  agree  that  there 
is  anything  in  that  section  to  make  it  right  that 
we  should  find  a  distinct  intention  on  the  part 
of  the  Legislature  to  that  effect.  I  think  that, 
having  regard  to  the  legislation  that  has  taken 
place  and  to  the  various  decisions  which  have 
been  given  thereon,  we  ought  in  construing  this 
Act  of  1846  to  start  with  a  prima  facie  presumption 
that  in  the  transfer  of  the  obligation  to  repair 
— the  common  law  obligation  lying  upon  the 
inhabitants  at  large  of  a  parish  and  on  other 
bodies  for  the  purpose  of  the  public  convenience 
— it  must  be  assumed  that  the  Legislature  did 
not  by  such  a  transfer  intend  to  impose  any 
greater  duty  or  any  greater  obligation  upon  the 
persons  or  bodies  to  whom  the  obligation  was 
transferred  than  that  which  would  have  existed 
before  the  transfer.  If  one  starts  with  that 
prima  facie  presumption,  then  the  Act  of  Parlia- 
ment has  to  contain  something  that  shows  a  dis- 
tinct intention  on  the  part  of  the  Legislature  to 
throw  upon  the  transferee  of  the  obligation  a 
larger  liability.  In  my  opinion  we  cannot  do  so 
from  anything  that  appears  in  this  Act  of  1846. 
On  the  contrary,  I  think  that  this  Act  of  1846  is 
an  Act  whioh  was  manifestly  passed  merely  for 
convenience  in  carrying  out  all  these  duties 
by  the  public  body  for  the  public,  and  under 
these  circumstances  the  presumption  that  I  have 
spoken  of  is  rather  stronger  than  otherwise. 
I  think  for  these  reasons  that  the  judgment 
of  the  learned  judge  in  the  court  below  must 
be  set  aside,  and  judgment  entered  for  the 
defendants. 

Romer,  L.J. — I  have  arrived  at  the  same  con- 
clusion. No  case  was  proved  or  made  by  the 
plaintiff  at  the  trial  of  this  action  that  the  high- 
way in  question  was  one  of  the  ancient  or  special 
streets  which  the  corporation  of  Liverpool  were 
liable  to  repair  by  prescription  as  stated  in  the 
preamble  to  the  Act  of  1830.  Therefore  I  need 
not  consider  whether,  if  that  fact  had  been 
proved  by  the  plaintiff,  the  corporation  before 
the  Act  of  1830  would  have  been  liable  to  an 
action  for  damages  for  non-repair,  or  whether,  if 
that  corporation  had  been  so  liable,  that  liability 
passed  first  by  the  Act  of  1830  to  the  commis- 
sioners thereby  appointed,  or,  secondly,  under  the 
Act  of  1846  to  the  present  defendants.  It  was 
admitted  in  the  court  below,  and  on  the  appeal 
before  us  it  was  argued  on  the  same  footing,  that 
the  case  is  to  be  determined  on  the  hypothesis 
that  the  highway  in  question  was  one  originally 
repairable  by  the  inhabitants  of  the  parish  of 
Liverpool.  Now,  clearly  those  inhabitants  would 
not  have  been  liable  to  an  action  for  damages 
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for  non-repair.  That  was  finally  determined  by 
the  case  or  Russell  v.  Men  of  Devon  (2  T.  R.  667). 
That  being  so,  the  next  question  that  arises  is, 
Were  the  commissioners  appointed  by  the  Act 
of  1830  there  made  liable  to  such  an  action  P  Of 
course,  in  considering  that  question,  the  fact  of 
there  being  such  ancient  streets  as  stated  in  the 
preamble  to  the  Act  is  to  be  borne  in  mind  so 
far  as  relevant  in  construing  the  Act.  But, 
before  coming  to  the  special  provision**  of  the  Act 
of  1830, 1  desire  to  make  some  observations  on 
some  questions  of  principle  governing  the  con- 
struction of  such  Acts  as  those  of  1830  and  1846. 
Now,  in  the  first  place  it  has  been  said  that  the 
reason  why  the  inhabitants  of  a  parish  were 
held  not  liable  for  non-repair  was  really  because, 
as  a  matter  of  form,  they  could  not  be  sued  by 
a  member  of  the  public  injured  by  the  want  of 
repair.  It  was  said  that  if  you  find  the  liability 
to  repair  which  was  formerly  placed  on  the  in- 
habitants of  a  parish  transferred  by  an  Act  of 
Parliament  to  a  new  corporation  or  body  created 
for  the  purpose  of  taking  over  the  liability  to 
repair,  then,  inasmuch  as  the  new  body  or 
corporation  could  be  sued,  there  was  no 
longer  any  reason  why  an  action  should  not  lie 
against  that  new  body  for  non- repair  of  the 
highway.  That  view,  however,  has  long  6ince 
been  shown  to  be  wrong,  although  from 
time  to  time  the  contention  crops  up  again 
and  is  freshly  urged.  In  Cowley  v.  Newmarket 
Local  Board  {ubi  sup.)  Lord  Halsbury  deals  with 
the  point,  after  referring  to  the  case  of  Russell  v. 
Men  of  Devon  {ubi  sup.).  At  p.  350  of  (1892)  A.  0. 
his  Lordship  said :  "  That  that  has  been  con- 
sidered to  be  the  law  for  now  more  than  a  hundred 
years  is  certain,  and,  as  has  been  pointed  out, 
the  objection  in  point  of  form  to  an  action  against 
the  surveyor  of  the  highways  was  not  only  an 
objection  of  form,  but  underlying  it  there  wan 
the  objection  of  substance.  The  question  of 
whether  it  was  form  or  substance  came  before  the 
Oourt  of  Exchequer  in  McKinnon  v.  Penson  (8 
Ex.  319;  9  16.  609).  The  effort  there  had  been 
to  argue  that  inasmuch  as  the  county  could  not 
in  point  of  form  be  sued,  and  that  previous 
judgments  had  referred  to  that  fact,  43  Geo.  3, 
c.  59,  s.  4,  which  enacted  that  the  county  might 
be  sued  in  the  name  of  its  surveyor,  disposed  of 
the  objection  of  form,  as  indeed  it  did.  Bat  the 
court  went  on  to  say  that  that  statute  did  not 
give,  and  was  not  intended  to  give,  an  action  for 
such  an  injury  against  the  county,  but  that  in 
cases  where  rights  could  be  maintained  against 
the  county  an  action  might  be  brought  against 
them  in  the  name  of  their  surveyor.  That  was, 
therefore,  distinct  authority  that  no  new  right  of 
action  was  intended  to  be  created,  and,  so  far  as 
1  am  aware,  that  has  continued  to  be  the  state 
of  the  authorities  down  to  the  present  time." 
Furthermore,  1  think  that  certain  other  principles 
are  now  established  with  reference  to  the  Acts  of 
Parliament  which  create  new  bodies  with  duties 
and  obligations  cast  upon  them  to  do  the  repair 
of  highways  in  lieu  of  the  inhabitants  of  the 
parish.  Modern  authorities  show  that  the  ques- 
tion whether  in  such  cases  the  liability  to  an 
action  for  damages  for  non-repair  is  thrown  upon 
the  new  body  created  by  an  Act  of  Parliament 
such  as  I  have  mentioned — and  such  as  those  of 
1830  and  1846  in  the  present  case — is  one  to  be 
gathered  from  the  words   of  the   special  Act. 


And  it  was  pointed  out  in  the  case  of  the  Munici- 
pality of  Pictou  v.  Qeldert  (69  L.  T.  Rep.  510 ; 
(1893)  A.  0.  524,  at  p.  527)  by  Lord  Hothouse, 
who  delivered  the  judgment  of  the  Privy  Council 
in  that  case,  that  "It  must  now  be   taken  as 
settled  law  that  a  transfer  to  a  public  corporation 
of  the  obligation  to  repair  does  not  of  itself  render 
such  corporation  liable  to  an  action  in  respect  of 
mere  nonfeasance.    In  order  to  establish  such 
liability  it  must  be  shown  that  the  Legislature  has 
used  language  indicating  an  intention  that  this 
liability  snail  be  imposed."    I  need  not  go  through 
these  modern  authorities  in  detail.    I  think  toe 
result  of  them,  and  in  particular  of  the  caee  of 
Cowley  v.  Newmarket  Local  Board  {ubi  sup.),  is 
accurately  summed  up  by  Mathew,  J. — as  he  tben 
was — in  the  case  of  Saunders  v.  Holhorn  District 
Board  of  Works  (71  L.  T.  Rep.  519 ;  (1895)  1  Q.B. 
64),  where  he  says  (at  p.  68  of  (1895)  1  Q.  8.) : 
"  The  result  of  these  decisions  is  plain."    He  is 
referring  to  some  of  the  authorities  which  have 
been  discussed  in  the  course  of  the  arguments 
before  us  in  the  present  case.  "  It  is  that,  in  order 
to  establish  that  a  public  body  of  this  description 
is  liable  to  an  action  for  default  in  performing  a 
duty  imposed  by  statute,  it  must  be  shown  that 
the  Legislature  has  used  language  indicating  the 
intention  that  this  liability  should  be  imposed, 
and,  unless  such-  an  intention  on  the  part  of  the 
Legislature  is  clearly  disclosed,  no  action  will  lie." 
As  I  have  said,  those  observations  appear  to  me  to 
sum  up  accurately  the  recent  authorities,  treating 
the  observations  of  Mathew,  J.  as  being  confined, 
as  I  think  they  were  intended  to  be,  to  tbe  question 
of  the  construction  of  such  an  Act  of  Parliament 
as  those  that  I  have  been  referring  to.  Bat  I  ought, 
before  parting  with  the  question  of  principle,  to 
say  a  word  about  tbe  case  of  Hartnall  v.  Ryde 
Commissioners  {ubi  sup.),  for,  as  I  understind  the 
judgment  of  the  learned  judge  of  tbe  court  below 
in  the  present  case,  he  seemed  to  feel  himself 
constrained  to  decide  the  case  in  the  way  that 
he  did,  contrary  to  his  own  judgment,  because 
he    thought    he    was"  bound    to  do    so  by  the 
authority  of  that    case.     Now,  with  regard  to 
the    case  of   Hartnall    v.    Ryde    Commissioners 
{ubi  sup.),   I   must  say   that   that  case  cannot 
now  be  regarded  as  law,  if  and  so  far  as  it  seems 
to  indicate  an  opposite  view  on  the  question  of  prin- 
ciple to  that  which  1  have  previously  expressed, 
or   to  lay  down  as  a  general  proposition  that 
the  mere  fact  of  a  new  body  being  created  with 
the  duty  and  liability  to  repair   in  itself  makes 
that  new  body  liable  to  an  action  for  non* repair. 
That  case,  if  it  is  to  be  supported  at  all  at  tbe 
present  day,  must  be  treated  merely  as  a  decision 
on  the  special  wording  of  the   Act  there  in  ques- 
tion.   I  must,  however,  say  that,  guided  by  the 
light  of  more  recent  authorities  to  which  I  have 
referred,  I  think  that  I  should  not  myself  now,  if 
obliged  to  construe   the   Act  there  in  question, 
arrive  at  the  same  conclusion  as  that  arrived  at 
by  the  judges  who    decided    that  case.     Now, 
applying  those  principles  to  the  Acts  in  the  present 
case,  it  seems  to  me  to  follow  that  in  the  present 
case  the  defendants  are  not  liable  in  the  way  sug- 
gested by  the  plaintiff.     When  I  turn  to  the  Act 
of  1830,  though  I  bear  in  mind  the  preamble  to 
which  I  have  previously  referred,  I  find  that  in 
sects.  75  and  76  the  general  scope  of  tbe  duties  of 
the  commissioners  is  referred  to  as  being  that  of 
the  surveyor  of  highways.    I  find  a  special  pro- 
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virion  at  the  end  of  sect.  76  with  regard  to  the 
liability  to  repair,  and  it  is  noticeable  that  it  ran  8 
in  this  form— namely,  that  it  provides  that  snch 
of  the  streets  and  highways  as  were  theretofore 
repaired  or  repairable  by  the  mayor,  aldermen, 
and  burgesses — that  is  to  say,  the  ancient  and 
particular  streets   to  which  I  have  previously 
referred— shall  from  and  after  the  passing  of  this 
Act  be  repaired  and  repairable  and  have  sewers 
made  therein  and  kept  in  repair  by  the  commis- 
sioners.   In  other  words,  their  express  liability 
to  repair  is  not  extended  to  the  streets  repairable 
by  the  inhabitants  of  the  parish  on  the  construc- 
tion of  that  Act.    Therefore,  I  have  no  doubt  that 
the  commissioners  would  not  by  virtue  of  that 
Act  have  been  placed  in  the  position  of  being 
liable  to  an  action  for  non- repair  of  the  highways 
repairable  by  the  inh  abitants   of  the  parish  of 
Liverpool.    That  brings  me  to  the  last  question 
on  this  point — the  point  of   law — namely,    the 
question  of  the  construction  of  the  Act  of  1846. 
With,  regard  to  that  Act,  I  may  say  shortly  that, 
when  I  look  at  the  preamble  and  the  provisions 
of  it,  and  especially  when  I  look  at  sect9.  36  and 
37, 1  should  come  to  the  conclusion  that,  speaking 
generally,  the  Act  of   Parliament  intended  to 
impose  upon  the  new  body  created  by  that  Act  to 
repair    the    highways    only    limited    liabilities. 
Sects.  36  and  37  generally  say  that  the  new  body 
shall  be  subject  to  all  the  liabilities  to  which 
surveyors  of  highways  are  now  by  law  subject 
or  may  hereafter  be  subject.    Now,  surveyors  of 
highways  certainly  would  not  be  liable  as  such — 
merely  as  surveyors — to  an  action  for  damages 
for  non-repair.    And  one  certainly  cannot  gather 
from  sects  36  and  37  any  intention  to  cast  upon 
the  new  body  any  such  general  obligation  as  that 
now   insisted  upon  by  the  plaintiff.     The  only 
other  section  which  avails  the  plaintiff  at  all  is 
Beet.  58.     That  has  already  been  read  by  my 
Lord,  and  all  I  will  say  is  that,  in  my  opinion, 
not  only  does  it  clearly  not  carry  the  liability  of 
the  new  body  beyond  indictment  so  as  to  extend 
the  liability  to  an  action  for  non-repair,  but  I 
cannot  help  thinking  that  on  the  true  construc- 
tion it  shows  that    it    was   intended  that  the 
liability  of  the  new  body  beyond  the  general 
liability  to  which  the  surveyors  of  highways  would 
be  liable  was  to  be  limited  to  the  remedy  by 
indictment.     That  ends  the  case,  and  the  con- 
clusion, therefore,  I  arrive  at  is  that  the  defen- 
dants are  under  no  liability  to  the  plaintiff  in 
this  action  for  non- repair.    On  the  mere  question 
of  fact  which  has  been  raised  at  the  last  moment 
or  as  a  second  string  to  their  bow  by  counsel  who 
argued  the  case  on  behalf  of  the  appellants,  I  need 
only  say  that,  in  my  opinion,  on  the  facts  there 
was  no  evidence  against  the  defendants  of  mis- 
feasance by  them  as  distinguished  from  nonfea- 
sance.   I  think  that  it  is  clear  that  the  accident 
occurred  to  the  plaintiff  merely  by  reason  of  non- 
repair, and  for  no  other  real  reason.     It  follows 
that,  as    I  have  said,  in  my  opinion  the  appeal 
should  be  allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion.  I 
agree  with  what  has  been  said  by  my  brethren, . 
and  I  will  add  but  very  few  words.  The  action 
is  brought  against  the  corporation  of  Liverpool 
to  recover  damages  caused  by  the  non-repair  of  a 
street  within  the  borough.  Now,  if  this  street 
was  to  be  taken  upon  the  admissions  made  in  the 
court  below,  and  in  the  course  of  the  arguments 


before  us  here,  to  have  been  a  street  which 
orginally  was  repairable  by  the  parish  simply, 
no  action  could  be  maintained  against  that  parish 
by  reason  of  nonfeasance  on  their  part.  I  think 
that  it  must  be  taken  in  this  case,  and  as  I  under- 
stand the  learned  judge  to  have  found,  that  no 
misfeasance  was  proved,  and  therefore  it  is 
simply  a  case  of  nonfeasance.  The  duties  whioh 
originally  fell  upon  the  parish  of  Liverpool  have 
been  transferred  to  the  corporation  of  Liverpool 
by  a  statute,  and  the  action  is  based  upon  the 
provisions  of  that  statute.  I  think  the  law  to 
oe  as  it  is  stated  by  Lord  Hannen  in  the  passage 
which  has  already  been  read  by  my  Lord  from  the 
report  of  the  case  of  Cowley  v.  Newmarket  Local 
Board  (ubi  sup.),  that  in  dealing  with  a  statute 
of  this  kind  it  is  not  to  be  inferred  that  a  new 
liability  is  created  unless  distinct  intention  on 
the  part  of  the  Legislature  can  be  found  in  the 
term 8  of  the  Act.  That  brings  us  to  consider 
the  terms  of  the  Act.  Now,  we  start  with  this, 
that  in  the  year  1830  an  Act  was  passed  which 
appointed  certain  commissioners  to  control  the 
highways  within  the  parish  of  Liverpool,  some 

Eortion  of  which  were  at  that  time  repairable  part 
y  the  parish  and  part  by  the  corporation  by 
prescription.    The  corporation  were  oy  that  Act 
'released  from  their  obligations  of  repair  upon 
the  terms  of  paying  a  sum  of  5000Z.  per  annum 
to  the  parish  for  purposes  of  the  Act.    The  Act 
of  1846,  with  whinh  we  have  to  deal,  repealed  that 
Act  of  1830,  and  the  main  ground  on  which  it 
was  passed  was  the  great  growth  whioh  had  taken 
place  in  the  intervening  time  in  the  development 
of  Liverpool.    After  reciting  the  various  Acts, 
the  preamble  goes  on  to  recite  that  "  the  borough 
of  Liverpool  and  part  of  the  said  extra  parochial 
place  of  Toxteth  Park,"  also  various  other  town- 
ships  there   specified,    had    become   extremely 
populous,   and  that   it   was   expedient   that    a 
provision   should     be   made   for    dealing     with 
streets  and  the  sewage  —  reading  it    shortly— 
and  also  expedient,  it  finally  says,  that  these 
places  should  be  combined  under  one  manage- 
ment, and  should  be    uniform  throughout  the 
whole  of   the  borough.     Then  as  regards  the 
streets,    the  provisions   which  deal   with  them 
are    those    in     sects.  36,   37,    and   38,    whioh, 
as  was  pointed  out  in  argument,  and  I  think 
correctly  pointed  out,  resemble  sects.  144  and  149 
of  the  Public  Health  Act  1875.    These  sections, 
standing  by  themselves,  certainly  do  not,  read  in 
the  light  of  the  decision  of  the  House  of  Lords  in 
Cowley  v.  Newmarket  Local   Board  (ubi  *up.)9 
impose  any   new  liability.    Then  we  come   to 
sect.  58,  which  has  already  been  referred  to,  and 
I  will  also  refer  to  sect.  160,  which  shows  that, 
though  the  various  parishes  and  townships  whioh 
then  constituted  the  borough  were  brought  under 
the  control  of  the  corporation  for  the  purposes 
mentioned,  yet  it  was  provided  that  they  should 
be  but  one  district.    And  it  was  also  provided 
that  the  mayor,  aldermen,  and  burgesses  should 
continue  out  of  the  borough  fund  to  pay  t&e  sum 
of  5000Z.  as  to  which  a  liability  was  imposed  by 
the  Act  of  1830.    Are  we  to  infer,  looking  at  the 
Act  as  a  whole,  that  these  provisions-— more  par- 
ticularly those  whioh  I  have  enumerated,  and 
reading  all  the  sections  together — intended  to 
impose  a  new  liability  on  the  corporation  and  to 
make  the  corporation  liable  for  nonfeasance  where 
the  parish  would  not  have  been  liable  P    I  am 
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unable  to  arrive  at  that  conclusion.  It  seems  to 
me  that  sect.  58  was  merely  intended  to  provide 
convenient  machinery  by  which  the  remedy  of 
indictment  might  be  pat  in  force,  and  that  the 
person  who  complained  of  non-repair  should  not 
oe  driven  to  consider  what  person  or  persons  of 
the  corporation  or  parish  or  township  were  the 
proper  parties  to  be  indicted,  and  that  the  indict- 
ment snould  lie  in  such  a  case  against  the  cor- 
poration. But  I  cannot  see  under  sect.  58  any 
intention  on  the  part  of  the  Legislature  to 
impose  a  liability  which  previously  did  not 
exist.  For  these  reasons  I  agree  with  my 
brethren  that  the  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  F.  Venn  and  Co., 
agents  for  Edward  R.  Pickmere,  Town  Clerk, 
Liverpool. 

Solicitors  for  the  respondent,  Charles  Russell 
and  Co.,  agents  for  T.  P.  Maguire,  Liverpool. 


HIGH    COURT    OF   JUSTICE 

CHANCERY  DIVISION. 

Dec.  14, 15,  and  16, 1904. 

(Before  Joyce,  J.) 

Attorney-General  v.  Staffordshire 
County  Council,  (a) 

Highways — Main  road — Vested  in  county  council — 
Supporting  and  retaining  walls — Repair — Man- 
datory order — Local  Government  Act  1888  (51  & 
52  Vict  c.  41),  s.  11. 

The  court  will  not  make  a  mandatory  order  upon 
a  county  council  to  repair  a  main  road  vested  in 
the  council  under  sect.  11  of  the  Local  Govern' 
ment  Act  1888. 

Action  by  the  Attorney-  General  at  the  relation 
of  the  trustees  of  Lord  Macclesfield's  settled 
estates  and  by  such  trustees. 

Upon  certain  lands  forming  part  of  the  settled 
estates  was  a  highway  known  as  the  Leek  and 
Macclesfield  main  road. 

This  highway  was  vested  in  the  defendant 
county  council  by  virtue  of  sect.  11  of  the  Local 
Government  Act  1888,  whereby  it  was  provided 
that  every  road  in  a  county,  which  was  for  the 
time  being  a  main  road  within  the  meaning  of 
the  Highways  and  Locomotives  (Amendment) 
Act  1878,  snould  after  the  appointed  day  be 
wholly  maintained  and  repaired  by  the  council  of 
the  county  in  which  the  road  was  situate. 

The  road  in  question  where  it  passed  through 
the  Macclesfield  estates  was  in  places  constructed 
upon  or  out  into  the  side  of  a  hill  or  sloping 
ground,  and  in  such  places  was  supported  upon 
and  by  means  of  embankments  or  supporting 
walls,  and  was  protected  from  the  adjoining  lands 
above  by  meanB  of  retaining  walls. 

These  embankments  and  walls,  the  plaintiffs 
alleged,  had  been  repaired  and  maintained  by  the 
highway  authorities  until  the  Local  Government 
Act  1888  came  into  operation,  and  had  since  then 
been  repaired  and  maintained  by  the  defendants 
until  the  year  1902,  when  the  defendants  dis- 
puted their  liability  to  continue  to  maintain  the 
embankments  and  walls. 

v«)  Reported  by  Sydney  Davit,  E§q,  B*rriflter-*t-L*w. 


The  plaintiffs  further  alleged  that  certain 
of  the  embankments  and  supporting  walls  were 
out  of  repair  and  were  insufficient  to  prevent  the 
highway  from  slipping  on  to  the  adjoining 
lands,  and  that  certain  of  the  retaining  walls  were 
out  of  repair  and  were  insufficient  to  protect  the 
highway  from  the  adjoining  lands  slipping 
thereon;  and  that  the  embankments  and  walls 
were  a  nuisance  to  the  highway,  and  that  the 
part  of  the  highway  where  they  were  situate  was 
in  a  dangerous  condition  and  unsafe  for  public 
use. 

The  plaintiffs  claimed  accordingly:  (1)  A 
declaration  that  the  defendants  were  liable  to 
repair  and  maintain  the  said  embankments  and 
walls ;  (2)  that  the  defendants  be  ordered  forth- 
with to  repair  such  of  the  embankments  and  walls 
as  were  in  need  of  repair. 

The  defence  was  a  denial  that  the  walls  or 
embankments  were  out  of  repair;  a  denial  of 
liability;  and,  further,  that  the  statement  of 
claim  disclosed  no  ground  for  the  interposition  of 
the  Attorney- General,  nor  any  right  of  action  or 
ground  of  relief  in  the  plaintiff  trustees. 

Hughes,  K.C.  and  R.  C.  Glen  for  the  plaintiffs. 
— Under  sect.  11  of  the  Local  Government  Act 
1888  the  duty  is  cast  upon  the  county  council  to 
maintain  ana  repair  the  highway  now  in  question  ; 
and  this  includes  the  maintenance  and  repair  of 
such  works  as  are  necessary  for  the  preservation 
of  the  road : 

Sandgate  Urban  District  Council  v.  Kent  County 
Council,  79  L.  T.  Rep.  425.  ' 

It  is  the  duty,  therefore,  of  the  defendants  to 
maintain  and  repair  the  embankments  and  walls 
which  support  and  proteot  this  highway.  See 
also  the  case  of 

Reg.  v.  Watson,  2  Ld.  Eaym.  856. 

Danckwerts*  K.C.  and  John  Leslie  for  the 
defendants. — The  court  will  not  make  a  man- 
datory order  to  repair  a  road,  it  being  left  to  the 
discretion  of  the  local  authority  as  to  how  repairs 
shall  be  effected : 

Rex  v.  Claxby  Inhabitants,  3.C  L.  R.  986  ; 
Sandgate  Urban  District  Council  v.  Kent  County 

Council,  79  L.  T.  Rep.  425  ; 
Loughborough  Highway  Board  v.  Curzon,  55  L.  T. 

Rep.  50  ;  17  Q.  B.  Div.  344 ; 
Reg.    y.    Oxford  and    Witney   Road    Trustees,    12 

A.  &  E.  427 ; 
Reg.  y.  Qreenhow  Inhabitants,  35  L    T.  Rep.  363  ; 

1  Q.  B.  Diy.  703. 

This  action  is  misconceived,  and  the  plaintiffs 
have  mistaken  their  remedy.  Moreover,  the 
county  council  are  merely,  under  the  Local 
Government  Act  1888,  the  successors  of  the  high- 
way boards ;  and  no  action  will  lie  against  the 
county  council. 

Joyce,  J. — This  is  ostensibly  an  action  to 
compel  the  Staffordshire  County  Council  to 
perform  the  statutory  duties  imposed  upon  them 
by  sect.  11  of  the  Local  Government  Act  1888  to 
maintain  and  repair  a  certain  main  road,  it  being 
alleged  that  default  has  been  made  by  the  council 
in  the  performance  of  that  duty  by  their  failing 
to  keep  in  repair  certain  retaining  walls  by  the 
side  of  that  road.  In  my  opinion,  the  real  object 
of  this  action  is  to  compel  the  Staffordshire 
County  Council  to  keep  up  the  retaining  walls  on 
land  on  the  Macclesfield  estate  where  it  adjoins 
the  road  from  Leek  to  Macclesfield,  and  where  the 
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adjacent  ground  is  on  a  higher  level  than  the 
road.     Now,  the  plaintiffs  seek  to  get  what  they 
want  in  this  way.    They  nay  that  Beet.  11  of  the 
Local  Government  Aot  1888  imposes  upon  the 
county  council  the  statutory  liability  to  maintain 
and  repair  the  road.    Then  next  they  say,  as  a 
sort  of  corollary  to  this,  that  they  are  therefore 
bound  to  keep  in  repair  every  work  or  every  thing 
that  may  be  made  necessary  for  the  maintenance 
of  the  road.     They  say  that  the  existence  of  such 
retaining  walls  as  I  have  mentioned  is  necessary, 
and  that,  therefore,  the  county  council  are  bound 
to  maintain  and  repair  those  walls ;  and  I  suppose 
they  must  go  to  the  extent  of  saying  that  the 
council  must  keep  them  in  a  perfect  condition  as 
to  repair.    Well,  now,  it  seems  to  ma  impossible 
to  impose  such  a  liability  in  terms  upon  the 
county   council  without  really  extending  their 
liability  beyond  that  which  is  expressed  in  the 
statute.    That  would  be  really  adding  a  clause  to 
the  statute.    Now,  what  do  the  plaintiffs  olaim  in 
this  action  P    They  olaim,  or  did  claim,  a  declara- 
tion that  the  defendants  are  "  liable  to  repair  and 
maintain   the    said   embankments    and    walls," 
meaning  thereby,  as  has  been  explained  to  me, 
the  embankments  and  walls  mentioned  or  referred 
to  in  the  particulars  that  have  been  delivered  in 
the  action;    and,  secondly,  they  ask  that   the 
defendants  may  be  ordered  "  forthwith  to  repair 
such  of  the  embankments  and  walls  as  are  in 
need  of  repair."     In  my  opinion  no  such  manda- 
tory order   as   that  which  is    asked  could  be 
granted.    Further,  in  my  opinion,  it  is  the  neces- 
sary  requisite  on  every  injunction    and  every 
mandatory  order  that  it  should  be  certain  and 
definite  in  its   terms;    and  it   must  or   ought 
to  be   auite   clear   what    the    person,    against 
whom  tne  injunction  or  order  is  made,  ought 
to  be  refrained  from  doing.     Now,  a  mandatory 
order,  as  I  understand  the  practice  of  the  court, 
will  not  be  made  to  direct  a  person  to  repair.    As 
we  all  know,  the    court   will    not   superintend 
works  of  building  or  of  repair.    Feeling  this  diffi- 
culty, I  suppose,  when  tbe  case  was  opened,  such 
part  of  the  claim  as  asks  for  a  mandatory  order 
was  practically  dropped ;  and  I  am  asked  now  to 
make  a  declaration  that  the  Staffordshire  County 
Council  is  liable  to  maintain  and  repair  walls  at 
points  marked  on  a  certain  plan,  without  saying 
anything  about  the  height  or  length  of  the  walls, 
or  as  to  the  extent  or  amount  of  the  repairs  to  be 
executed    or  as  to  the  time  when  such  repairs 
ought  to  be  executed — as  to  all  of  which  matters 
there  may  be  a  considerable  difference  of  opinion. 
How  can  I  possibly  say  that  these   particular 
walls,   retaining    walls,  even  if  the  height  and 
length,  and  so  on,  had  been  specified,  are  neces- 
sary for  the  maintenance  and  repair  of  this  main 
road?    At  all  events,   it  does    appear   to   me 
upon  the  evidence  that  it  is  impossible  to  come  to 
the  conclusion  that  the  repairing  of  these  par- 
ticular walls  is  necessary  for  the  maintenance  of 
the  main  roads.    Now,  in  the  case  of  Sandgate 
Urban  District  Council  v.  Kent  County  Council 
(79  L.  T.  Rep.  425)  in  the  House  of  Lords,  to 
which  I  have  been  referred,  of  course  the  matter 
had    gone   beyond    the    stage  of   determining 
whether  it  was  necessary  to  do  the  work  or  not. 
It  was  a  question  simpJy  of  repayment  by  the 
person  liable  to  pay  for  what  had  been  necessary 
to  be  done.    The  facts  were  all  found,  and  there 
was  no  escaping  from  them.     The  question  was 


merely  whether    a  certain   person   had  to  pay 
when  the  facts  had  been  found  by  reference  to 
arbitration ;  but  even  in  that  very  case,  as  was 
pointed  out  to  me,  Lord  Davey  says,  and  I  think 
correctly:     "There   is    no    liability  upon   the 
road  authorities,  which  could  be  enforced  either 
by  indictment  or  otherwise,  to  do  any  particular 
work.    Their  liability,  either  at  common  law  or 
by  statute,  is  general — to  repair  and  maintain  the 
highway,  leaving  it  to  them  to  find  out  the  best 
or  adequate  means  of  discharging  that  liability." 
No  case  has  been  cited  to  me  in  which  the  court 
has  taken  upon  itself  to  say  what  the  local  autho- 
rity is  to  do — that  is,  to  particularise  what  has  to 
be  done.    I  do  not  hesitate  to  say  that  I  am 
unable,  and  I  decline,  to  prescribe  what  particular 
works  are  necessary,  or  where,  or  when  they  may 
be   necessary    for    the    maintenance    of    this 
main    road ;    and    I    equally    say   that   I    am 
unable,  and  decline,  to  prescribe  what  repairs  are 
necessary  for  the  purpose  of  maintaining  this 
main  road,  or  where,  or  when,  such  repairs  are  to 
be  made.    As  in  the  case  cited  to  me  of  Beg.  v. 
Oxford  and  Witney  Rood  Trustees  (12  A.  &  E. 
427)  it  is  plain  that  under  the  old  law,  and  it  was 
so  decided,  no  mandamus  would  lie  against  a  local 
authority,  in  a  case  as  similar  to  this  as  could  be, 
to  do  any  particular  works.    If  this  main  road,  or 
any  part  of  it,  should  be  allowed  to  go  actually 
out  of  repair,  the  person,  or  the  body,  whoever  it 
may  be  that   is  responsible,  will  be   liable  on 
appropriate  legal  proceedings  at  the  instance  of 
anyone  who  is  entitled  by  law  to  proceed  against 
them.    At  present,  as  it  seems  to  me,  the  road  is 
maintained,  and  it  is  not  suggested  that  the  road  is 
out  of  repair.    If  I  am  wrong  in  that,  and  it  be 
suggested  that  it  is  out  of  repair,  all  I  can  say  is 
that  I  hold,  on  the  evidence  adduced  before  me, 
that  the  road  is  not  out  of  repair  at  present. 
Then,  again,  something  was  said  to  me  about  a 
nuisance.    It  was  suggested  that  the  state  of  the 
road  was  a  public  nuisance.  Upon  the  evidence  this 
is  certainly  not  proved  before  me  to  be  the  case ;  and 
I  am  of  opinion  upon  the  evidence,  weighing  the 
evidence  on  both  sides,  that  these  walls  in  their 
present  condition  are  not  dangerous;   nor  do  I 
think  there  is  anything  amounting  to  a  public 
nuisance  or  anything  of  the  kind.    Then,  further 
than   this,    an    elaborate    argument    has    been 
addressed  to  me  by  Mr.  Danckwerts  on  behalf  of 
the  defendants,  tne    county   council,  •with   the 
object  of  showing  that  the  legal  liability,  if  any, 
to  the  public  in  respeot  of  this  work,  or  any  works 
on  these  roads,  is  on  the  inhabitants  of  the  parish, 
and  that  the  only  liability  of  the  county  council 
is  as  successors  to  the  highway  board,  or  sur- 
veyor of  highways,  and  that  the  real  liability  is 
on  the  inhabitants  of  the  parish  alone ;  in  other 
words,  that  the  defendants  are  under  no  liability 
to  the  plaintiffs ;  further,  that  there  is  a  particular 
procedure  pointed  out  by  the  Act  to  be  taken  in 
suoh  a  case  as  this,  and  that  such  an  action  as 
this  under  the  circumstances  would  not  lie.    I 
must  say  that  I  am  very  considerably  impressed 
by  that  argument.    It  does  not  appear  to  me  to 
be  necessary  for  this  case  to  decide  whether  it  is 
right  or  wrong,  because,  for  the  reasons  I  have 
already  mentioned,  apart  from  this,  I  am    of 
opinion  that  this  action  is  misconceived,  and  I 
am  also  of  opinion  that  this  action  fails  on  the 
merits.    It  must  therefore  be  dismissed,  with  the 
usual  consequences. 
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Solicitors  for  the  plaintiffs,  Lawrence,  Graham, 
and  Co. 

Solicitor  for  the  defendants,  ff.  M.  Davis, 
for  the  Clerk  of  the  Staffordshire  County  Council. 


KING'S  BENCH  DIVISION. 

Wednesday,  Jan.  18,  1905. 

(Before  Phillimore,  J.) 

County  Council  of  the  County  of  South- 
ampton (apps.)  v.  Commissioners  of  Inland 
Revenue  (reaps.),  (a) 

Revenue — Stamp  duty — Agreement  by  county 
council  with  district  council  to  maintain  main 
roads  —  Proper  stamp  on  —  Agreement  made 
"pursuant  to  the  Highway  Acts'* — "Deed  of 
any  kind  not  described  in  schedule " — Local 
Government  Act  1888  (51  &  52  Vict.  c.  41),  s.  11, 
sub-ss.  1,  4— Stamp  Act  1891  (54  &  55  Vict.  c.  39), 
schedule. 

When  a  county  council  make  an  agreement  under 
seal  with  a  district  council  under  sect.  11,  sub- 
sect.  4,  of  the  Local  Government  Act  1888,  for 
the  repairing,  maintaining,  and  keeping  in 
repair  main  roads  in  their  district,  such  an 
agreement  is  not  an  agreement "  made  or  entered 
into  pursuant  to  the  Highway  Acts  for  or  rela- 
ting to  the  making,  maintaining,  or  repairing  of 
highways  "  within  the  meaning  of  the  schedule 
to  the  Stamp  Act  1891,  which  would  require  a 
6d.  stamp,  but  comes  within  the  heading  in  that 
schedule,  "Deed  of  any  kind  whatsoever  not 
described  in  this  schedule,"  and  therefore  re- 
quires a  108.  stamp. 

Case  stated  by  the  Commissioners  of  Inland 
Revenue,  pursuant  to  sect.  13  of  the  Stamp  Act 
1891. 

In  the  month  of  Feb.  1901  an  instrument  was 
presented  on  behalf  of  the  County  Council  of 
the  Administrative  County  of  Southampton  (the 
appellants)  by  their  solicitors  to  the  Commis- 
missioners  of  Inland  Revenue,  under  the  pro- 
visions of  sect.  12  of  the  Stamp  Act  1891,  for  the 
opinion  of  the  commissioners  as  to  the  stamp 
duty  with  which  the  instrument  was  chargeable. 

The  question  was  whether  the  instrument  should 
be  stamped  with  a  6i.  stamp,  as  being  an  "  agree- 
ment or  contract  made  or  entered  into  pursuant 
to  the  Highway  Acts  for  or  relating  to  the 
making,  maintaining,  or  repairing  of  highways  " 
within  sched.  1  of  the  Stamp  Aot  1891,  or  should 
be  stamped  with  a  10s.  stamp  as  being  a  "  deed 
of  any  kind  whatsoever  not  described  in  this 
schedule." 

The  agreement  was  entered  into  under  and 
pursuant  to  sect.  11,  sub-sect.  4,  of  the  Local 
Government  Act  1888,  and  was  duly  executed 
under  the  seals  of  the  parties  thereto. 

A  copy  of  the  instrument  was  set  out  in  the 
schedule  and  was  as  follows : 

County  of  Southampton.  Contract  for  the  main- 
tenance and  repair  of  main  roads  (including  footpaths) 
and  roadways  over  and  adjoining  oounty  bridges  in  the 
line  of  main  roads  in  the  rural  diatriot  of  Sonth  Stoneham 
for  the  year  ending  the  31st  March. — This  agree- 
ment, made  the  19th  of  Feb.  1901,  between  the  county 
oonnoilof  theadminiatrativeooaoty  of  Southampton  (here- 
inafter called  the  county  council)  of  the  one  part,  and  the 

(a)  Beported  by  W.  W.  Orr,  Esq.,  Barrister-atrLaw, 


distriot  council  of  the  rural  district  of  South  Stoneham 
in  the  said  administrative  county  (hereinafter  oalled  the 
distriot  oounoil,  which  expression  shall  be  deemed  to 
include  their  successors  in  law,  where  the  context  so 
admits  or  requires)  of  the  other  part. — Whereas  the 
county  oounoil  have  empowered  their  main  roads  and 
bridges  committee  (hereinafter  oalled  the  committee)  to 
enter  into  a  contract  with  the  distriot  council  for  the 
repair  of  the  main  roads  within  their  distriot  during  the 
current  year.    And  whereas  the  committee  have  caused 
to  be  prepared  a  specification  upon,  in  accordance  with 
and    under   and   subject    to  which  each   estimate    of 
expenditure  on  the  said  roads  and  footpaths  should  be 
made,  and  maintenance  and  repair  of  roads  and  foot- 
paths done,  and  directed  that  a  copy  of  the  said  specifi- 
cation should  be  supplied  to  the  distriot  oounoil,  and 
requested  the  district  oounoil  to  submit  to  them  an 
estimate  (based  upon  such  specification)  of  expenditure 
on  each  of  the  main  roads  and  footpaths  respectively 
within  their  district  (being  the  roads  specified  in  the 
schedule  hereto),  daring  the  year  ending  on  the  31st  day 
of  March  next,  showing  in  such  estimate  the  descrip- 
tion, quantity,  and  cost  of  the  materials  to  be  need,  the 
amount  of  labour,  and  the  miscellaneous  expenditure. 
And  whereas  the  distriot  oounoil  have  submitted  to  the 
committee  preliminary   and  approximate  estimates  of 
expenditure  in  accordance  with  the  terms  and  require- 
ments of  the  committee,  and  such  estimates  have  been 
approved  by  the  county  surveyor  on  behalf  of  the  com- 
mittee, and  the  aggregate  amount  thereof  is  set  oat  in 
the  said  schedule.    And  whereas  the  cost  of  the  estab- 
lishment charges  to  be  paid  by  the  county  council  to  the 
district  oounoil  in  respect  of  the  said  roads  and  foot- 
paths has  been  fixed  at  the  sum  mentioned  in  the  said 
sohedule.    Now  it  is  hereby  agreed  that  in  considera- 
tion of  the  payments  to  be  made  by  the  county  oounoil 
to  the  distriot  council    as    hereafter   mentioned,    the 
distriot  council  hereby  agree  with  the  c  )unty  council  to 
repair,  maintain,  and  keep  in  repair  during  the  year 
ending  on  the  31st  day  of  March  next,  to  the  satisfac- 
tion of  the  county  surveyor  for  the  time  being,  the  roads 
and  parts  of  roads   specified  in  the  sohedule  hereto, 
including  footpaths  by  the  side  of  such  roads  aud  parts 
of  roads,  and  also  the  approaches  and  roadways  to  and 
over  such   county  bridges  within  the  distriot  of  the 
distriot  oounoil  ss  are  specified  in  the  schedule  in  accor- 
dance with  the  specification  hereunder    printed   (the 
modifications  in  writing  therein  contained  having  been 
previously  agreed  to  aud  made),  and  to  perform  and 
fulfil  all  things  required  by  the  said  specification  to  be  by 
them  respectively  performed  and  fulfilled.     And  further, 
that  if  the   district  council  (hall  neglect,  or  omit  to 
carry  out,  perform,  or  fulfil  the  directions  oontained  in 
the  specification  hereto  annexed  in  any  particular,  the 
county  surveyor  may  give  notice  in  writing  to  the  o!erk 
of  the  district  council  of  such  neglect  or  omission,  and 
thereupon  the  distriot  council  shall  take  steps  to  carry 
out  and  perform  the  directions  which  shall  have  been 
neglected  or  omitted  within  fourteen  days  after  receiving 
suoh  notice.      And  the  county  oounoil  hereby  a^ree 
with     the     district    oounoil    that    on    and    subject 
to  the  performance  by    the  district    oounoil    of  their 
part  of  this  oontraot,  and  on  the  county  surveyor  certi- 
fying in  writing  that  the  same  has  been  performed  by 
them  the  distriot  oounoil  shall  be  entitled  to  be  paid 
out  of  the  county  fund  suoh  sum  or  sums  as  shall  appear 
to  be  the  sum  or  sums  actually  expended  by  the  district 
oouncil  during  the  year  aforesaid  for  materials,  labour, 
and    miscellaneous     expenditure,     iuoluding    cost  of 
establishment  charges  fixed  as  aforesaid,  the  amount  of 
such  expenditure  t)  be  fixed  by  audit  or  in  such  other 
manner  as  the  CDmmittae  shah  approve,  aud  to  be  paid 
within  one  month  after    having  been  so  ascertained, 
provided  that  if  the  amount  actually  ex  ended  by  the 
distriot  oounoil  in  the  year  aforesaid  on  any  item  io  the 
estimate  shall  exceed  the  amount  set  down  for  such 
item  in  the  estimate,  the  district  oounoil  shall  not  be 
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entitled  to  be  paid  the  excess  of  expenditure  unless  the 
oonnty  surveyor  shall  certify  the  same  to  have  been 
properly  incurred,  and  no  variation  in  the  description 
or  quantity  of  materials  or  labour  shown  in  the  esti- 
mate shall  be  made  without  the  previous  approval  of 
theoonnty  oonnciL  Provided  al way b,  and  it  is  hereby 
agreed,  that  if  the  district  council  shall  on  or  after 
the  expiration  of  the  first  month  of  the  said  year 
deliver  to  the  oonnty  surveyor  a  statement  of  the  sum 
expended  by  them  during  that  period,  they  shall  be 
entitled  to  receive  within  one  month  of  the  delivery  of 
aueh  statement  a  payment  on  acoount  of  the  total  snm 
which  shall  finally  become  payable  equal  to  90  per  cent, 
on  the  snm  actually  expended  by  them  as  aforesaid. 
And  if  the  district  council  shall  on  or  after  the  31st  day 
of  March  next  d  liver  to  the  oonnty  surveyor  a  state- 
ment  of  the  sum  expended  by  them  during  the  said  year, 
they  shall  be  entitled  to  receive  within  one  month  after 
the  delivery  of  suoh  last-mentioned  statement  a  pay- 
ment on  acoount  of  the  total  sum  which  shall  finally 
become  payable  equal  to  80  per  cent,  on  the  sum 
actually  expended  by  them  as  last  aforesaid,  less  any 
payment  on  account  previously  made,  together  with  the 
cost  of  establishment  charges,  fixed  as  aforesaid,  suoh 
payments  to  be  ascertained  and  certified  by  the  county 
surveyor,  and  to  be  made  as  instalments  and  without 
prejudice  to  the  amount  of  the  sum  whioh  shall  finally 
be  ascertained  to  be  payable  under  this  contract,  but  no 
payment  shall  be  made  unless  the  county  surveyor  shall 
oertiffy  that  the  said  roads  and  footpaths  have  been 
properly  repaired,  maintained,  and  kept  in  repair  during 
the  period  to  whioh  the  payment  relates.  And  it  is 
further  agreed  that,  inasmuch  as  a  period  of  some  weeks 
must  necessarily  intervene  between  the  expiration  of 
this  contract  and  a  contract  for  the  repair  of  the  said 
roads  for  the  yew  from  the  first  day  of  April  next  can 
be  entered  into,  the  district  council  will  repair,  main- 
tain, and  keep  in  repair  to  the  satisfaction  of  the  county 
surveyor  for  the  time  being  the  said  roads  or  parts  of 
roads,  inoluding  tbe  footpaths  by  the  sides  of  suoh  roads, 
and  the  approaches  and  roadways  to  and  over  the  said 
county  bridges,  from  the  said  first  day  of  April  next 
until  another  contract  for  the  repair  and  maintenance 
for  the  said  roads  and  footpaths  shall  be  entered  into 
between  the  county  council  and  the  district  counoil  for 
the  maintenance  and  repair  of  the  said  roads  and  foot- 
paths, and  the  amount  of  any  expenditure  inourred  by 
the  district  counoil  during  the  said  last-mentioned  period 
shall  be  taken  as  part  performance  of  the  agreement 
for  repair  of  the  said  roads  and  footpaths  for  the  year 
commencing  on  the  first  day  of  April  next,  and  be 
included  both  in  the  estimate  of  expenditure  to  be  in- 
curred and  in  the  statement  of*  expenditure  incurred 
by  suoh  authority  for  such  year,  and  be  paid  as 
part  of  the  expenditure  on  the  maintenance  and  repair 
of  the  said  roads  and  footpaths  during  suoh  year.  In 
witness  whereof  the  said  parties  hereto  have  caused 
their  common  seals  to  be  affixed  the  day  and  year  first 
herein  above  mentioned. 

The  schedule  above  referred  to : 


Name  of  Bo  ad. 


Length  of 
Road. 


Fonlingbridge,  Lyndhurnt,  and  South- 
ampton   

Tanners  Bridge  

Romsey  and  Southampton 

Somsey,  8wathling,  and  Botley  (1) 

ditto  ditto  (2) 

Jtotley  MaDsbridge  bridges    

'Winchester  and  Botley 

Strathting  and  Southampton 

Winchester  and  Southampton 


Totals. 


Miles.  Yards. 
1 


3 
5 

2 

2 


247 

105 

827 

1668 

174 

426 

947 

1866 

1A90 


17 


210 


Amount  of 
Estimate. 


£     s.  d. 


821    0  0 

88  10  0 

178  15  0 

227  12  6 

97    0  0 

151  16  0 

446    6  8 


1454  19    2 


Foothpaths    £89  12    6 

Establishment  charges  (exclusive  of  improvements)  ...      74  15    0 
Improvements  60  per  cent  of  coat 180   0    0 


The  seal  of  the  County  Counoil  was  affixed  hereto 
in  the  presence  of    .     .     . 

The  "specification"  above  referred  to  contained 
twenty- eight  clauses  dealing  with  various  matters 
connected  with  the  repairing  of  the  roads,  such 
as  the  cleansing,  watering,  scraping,  draining, 
metalling,  rolling,  and  so  on,  which  were  i imposed 
on  the  district  council. 

The  following  clauses  of  the  specification  were 
referred  to  during  the  argument : 

20.  All  county  bridges,  culverts,  drains,  fences,  &c, 
are  to  be  frequently  inspected  by  the  district  surveyor, 
and  in  the  event  of  defects  being  found  in  euoh  oonnty 
bridges,  &c,  or  of  a  slip  occurring  in  the  bank  or  ditch 
by  the  side  of  a  main  road,  or  of  any  contingency  not 
provided  for,  the  district  surveyor  is  at  once  to  take 
such  measures  as  arc  necessary  for  the  proper  proteo 
tion  of  the  public.  Notice  of  the  damage  and  of  the 
estimated  cost  of  making  good  the  same  is  to  ba  for- 
warded to  the  county  surveyor  without  delay. 

22.  All  encroachments  on,  and  interference  with, 
main  roads  and  wastes  are  to  be  immediately  reported 
to  the  county  surveyor.  No  posts  and  rails,  faggot 
stacks,  heaps  of  compost,  manure,  or  any  other  obstru^ 
tioas,  excepting  materials  for  the  repair  of  the  road,  are 
to  be  allowed  on  the  roadside  wastes.  No  tanotion  for 
encroachments  or  auy  other  intetferenoe  with  the  road 
or  wastes  is  to  be  given  by  any  other  than  the  county 
authority. 

23.  All  placards  and  advertisements  unauthorised  by 
the  county  counoil  on  bridge?,  signposts,  milestones,  &o , 
belonging  to  the  county  are  to  be  at  once  removed  or 
obliterated  by  the  roadmen. 

27.  All  damage  done  to  roads  by  "  extraordinary 
traffic  "  to  be  at  once  reported  to  the  county  surveyor. 

The  appellants  contended  that  the  instrument 
was  chargeable  with  6d.  only  by  reference  to  the 
heading  "Agreement  or  contract  made  or  entered 
into  pursuant  to  the  Highway  Acts  for  or  relating 
to  the  making,  maintaining,  or  repairing  of  high- 
ways "  in  schedule  1  of  the  Stamp  Act  1891.  The 
commissioners  were  of  opinion  that  the  agree- 
ment was  (having  regard  to  the  case  of  County 
Council  of  Cumberland  v.  Commissioners  of 
Inland  Revenue,  78  L.  T.  Rep.  679)  not  within 
that  heading,  but  was  within  the  heading  "  Deed 
of  any  kind  whatsoever,  not  described  in  this 
schedule,"  and  assessed  it  accordingly  with  10s. 

The  appellants  being  dissatisfied  with  the 
assessment  required  the  commissioners  to  state 
and  sign  this  case,  which  the  commissioners 
stated  accordingly. 

The  questions  for  the  opinion  of  the  court  were 
(1)  whether  the  instrument  was  rightly  assessed  as 
liable  to  10s.,  (2)  if  not,  to  what  duty  it  was  liable. 

The  Local  Government  Act  1888  (51  &  52 
Vict.  c.  41),  provides : 

Sect.  11.  (1)  Every  road  in  a  county,  whioh  is  for 
the  time  being  a  main  road  within  the  meaning  of  the 
Highways  and  Locomotives  (Amendment)  Aot  1878, 
inclusive  of  every  bridge  carrying-  such  road  if  repair- 
able by  the  highway  authority,  shall,  after  the  appointed 
day,  be  wholly  maintained  and  repaired  by  the  council 
of  the  county  in  whioh  the  road  is  situate,  and  such 
counoil,  for  the  purpose  of  the  maintenance,  repair, 
improvement,  and  enlargement  of,  and  other  dealing  with 
suoh  road,  shall  have  the  same  powers  and  be  subjeot 
to  the  same  duties  as  a  highway  board,  and  may  further 
exercise  any  powers  vested  in  the  council  for  the  purpose 
of  the  maintenance  and  repair  of  bridges,  and  the  enact- 
ments relating  to  highways  and  bridges  shall  apply 
accordingly ;  and  the  county  council  shall  have  the  same 
powers    as    a    highway    board    for   preventing   and 
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removing  obstructions,  and  for  asserting'  the  right  of  the 
public  to  the  use  and  enjoyment  of  the  roadside  wastes ; 
and  the  execution  of  this  section  shall  be  a  general 
county  purpose,  and  the  oosts  thereof  shall  be  charged 
to  the  general  county  account.    (2)  Provided  that  any 
authority  may,  within  twelve  months  after  the  appointed 
day,  or  in   case   of   a  road  in  the   district  of    such 
authority  beooming  a  main  road  at  any  subsequent  date 
then  within  twelve  months   after  that  date,  claim  to 
retain  the  powers  and  duties  of  maintaining  and  repair- 
ingamain  road  within  the  district  of  suoh  authority, 
and  thereupon  they  shall  be  entitled  to  retain  the  same, 
and,  for  the  purpose  of  the  maintenance,  repair,  improve- 
ment and  enlargement  of,  and  other  dealing  with  suoh 
road,  shall  have  the  same  powers  and  be  subject  to  the 
same  duties  as  if  such  road  were  an  ordinary  road  vested 
in  them,  and  the  council  shall  make  to  suoh  authority  an 
annual  payment  towards  the  cost  of  the  maintenance  and 
repair,  and  reasonable  improvement  oonneoted  with  the 
maintenance  and  repair  of  such  road.     (3)  The  amount 
of  suoh  payment  shall  be  such  annual  sum  as  may  from 
time  to  time  be  agreed  on,  or  in  the  absence  of  agreement 
may  be  determined  by  arbitration  of  the  Local  Government 
Board.    (4)  The  county  oounoil  and  any  district  oounoil 
may  from  time  to  time  contract  for  the  undertaking  by 
the  district  oounoil  of  the  maintenance,  repair,  improve- 
ment, and  enlargement  of,  and  other  dealing  with  any 
main  road,  and ,  if  the  county  council  so  require,  the  district 
council  shall  undertake  the  same,  and  such  undertaking 
shall  be  in  consideration  of  such  annual  payment  by  the 
county  oounoil  for  the  costs  of  the  undertaking  as  may 
from  time  to  time  be  agreed  upon,  or,    in    case    of 
difference,  be  determined  by  arbitration  of  the  Local 
Government  Board ;  and  for  the  purposes  of  such  under- 
taking the  district  council  shall  have  the  same  powers 
and  be  subject  to  the  same  duties  and  liabilities  as  if  the 
road  were  an  ordinary  road  vested  in  them. 

Sect.  100.  The  expressions  "  district  oounoil "  and 
"county  district "  mean  respectively  any  district 
council  established  for  purposes  of  local  government 
under  an  Act  of  any  future  session  of  Parliament,  and 
the  district  under  the  management  of  suoh  oounoil,  and 
until  suoh  oounoil  is  established  mean  respectively — 
(a)  as  regards  the  provisions  of  this  Aot  relating  to 
highways  and  main  roads,  a  highway  authority  and 
highway  area.  .  .  .  The  expression  "highway 
area  "  means,  as  the  case  may  require,  an  urban  sanitary 
district,  a  highway  district,  or  a  highway  parish  not 
included  within  any  highway  or  urban  sanitary  district : 
The  expression  "  highway  authority  "  means,  as  respects 
an  urban  sanitary  district,  the  urban  sanitary  authority, 
and  as  respects  a  highway  district,  the  highway  board, 
or  authority  having  the  powers  of  a  highway  board,  and 
as  respects  a  highway  parish,  the  surveyor  or  surveyors 
of  highways  or  other  officers  performing  similar  duties. 

Sect.  52  of  the  Highway  Aot  1864  (27  &  28 
Vict.  o.  101)  provides : 

The  highway  board  may  and  is  hereby  authorised  to 
contract  for  purchasing,  getting,  and  carrying  the 
materials  required  for  the  repair  of  the  highways,  and  for 
maintaining  and  keeping  in  repair  all  or  any  part  of  the 
highways  of  any  parish  within  their  highway  distrust, 
for  any  period  not  exceeding  three  years. 

Foote,  K.C.  (J.  A.  Simon  with  him)  for  the 
appellants  (the  Southampton  County  Council). — 
The  question  is  whether  this  agreement  between 
the  county  council  and  the  district  council,  for 
the  repair  by  the  district  council  of  certain  main 
roads,  is  rightly  described  by  the  words  "  agree- 
ment or  contract  made  or  entered  into  pursuant 
to  the  Highway  ActB  for  or  relating  to  the 
making,  maintaining,  or  repairing  of  highways." 
The  expression  used  is  "  agreement  or  contract/' 
and  it  is  sufficiently  wide  to  include  a  contract 
ander  seal,  as  this  contract  was,  as  the  word 


"  contract "  includes  not  only  a  parol  contract,  but 
also  a  contract  under  seal.    The  point  intended 
to  be  raised  is  whether  this  contract  was  entered 
into    pursuant  to  the    Highway  Acts,  and  we 
submit  that  it  was.    It  is  a  contract  m&de  under 
sect.  11,  sub-sect.  1,  of  the  Local  Government 
Act  1888,  a  section  dealing  with  main  roads,  and 
giving  to  county  councils  the  powers  of  highway 
boards.    Taking  sub- Beets.  1, 2,  and  3,  two  sets  of 
things  may  arise — first,   under  sub- sect.   1  the 
county  council  may  have  the  ordinary  powers  of 
a  highway  authority  for  the  repair  of  a  main 
road,  and  may  contract  with  any  person  or  body 
of  persons  for  the  doing  of  that   work;    and 
secondly,  if  the  urban  council  have  retained  the 
road,  then  the  only  duty  of  the  county  council 
in  respect  of  it  is  to  make  them  a   payment 
This  case  admittedly  falls  within  sub- sect.  1, 
which  gives  the  county  council  the  same  powers 
as  a  highway  board,  and  by  sect.    52    of  the 
Highway  Act  1864  a  highway  board  are  authorised 
to  contract  for  the  repairing   and  keeping  in 
repair  the  highways,  so  that  it  is  not  at  common 
law,  but  under  that  section  that  a  county  council 
can  so  contract.    The  case  of  Cumberland  County 
Council    v.    Commissioners   of  Inland    Revenue 
(78  L.  T.  Rep.  679),  relied  on  by  the  Crown,  is 
clearly   distinguishable.    There   the    agreement 
was  entered   into  under  sub-sect.  3,  in    a  case 
where  the  urban  district  had  claimed  to  retain 
the  road,  and  the  only  obligation  on  the  county 
council  was  to  make  such  annual  payment  towards 
the  cost  of  the  repair  of  the  roads  as  should  be 
determined  upon,  and  the  decision  was  that  such 
an  agreement  was  not  made  under  the  Highway 
Acts  for  the  repair  of  the  roads.    That  case  is 
not  an  authority  against  the  appellants.    The 
difference  between  cases  coming — as  this  does — 
under  sub- sect.  1,  and  those  coming  under  sub- 
sects.  2  and  3,  is  that  as  regards  agreements 
coming  under  sub-sects.  2  and  3  they  are  plainly 
not  oases  where  the  agreement  is  made  pursuant 
to  the  Highway  Acts.    There  is  no  reference  in 
those  sub-sections  to  the    Highway   Acts,  and, 
although  the  payments  to  be  made  by  the  county 
council  under  those  sub-sections  may  have  been 
in  respect  of  agreements  relating  to  the  repair  of 
the  highways,  those  agreements  were  not  "  made 
pursuant  to  the  Highway  Acts."    That  is  the 
distinction  between   the  two  classes  of    cases. 
No  doubt  in  one  sense  the  county  council  were 
acting  under  the  Act  of  1888,  but  as  soon  as  that 
Act  was  passed  they  were  by  sub-sect.  1  clothed 
with  the  authority  of  a  highway  board  and  were 
acting  under  the  Highway  Acts,  and   any  act 
done  by  them  under  the  sab-section  was  an  act 
done  pursuant  to  the  Highway  Acts.    Sub-sect  1 
is  the  primary  section,  and  sub-sect.  4  is  merely 
ancillary  to  that  and  does  not  cut  down  its  opera- 
tion, and  its  real  object  was  to  provide  that  a 
district   council,    when  it  came  into  existence, 
should  be  a  body  with  which  the  county  council 
could  contract,  and,  secondly,  to  £ive  compulsory 
powers.    With  regard  to  the  point  that,  as  this 
agreement  contains  also  a  reference  to  "  improve- 
ments,1' it  is  taken  out  of  the  class  of  agreements 
made  under  the  Highway  Acts,  as  not  coming 
within  "making,  maintaining,  or  repairing"  of 
highways,  whatever   force   that    objection  may 
have  had  when  Leek  Improvement  Commissioners 
v.  Staffordshire  Justices  (20  Q.  B.  Div.  794)  was 
decided,  is  now  removed  as  sect  11  of  the  Aot 
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of  1888   expressly   includes   improvements,    as 
well  as  maintenance  and  repair;  and,  even  if  it 
did  not,  "  improvements  "  would  come  within  the* 
"  making  "  of  highways. 

The  Solicitor.  General  (Sir  Edward  Carson,  K.O.) 
(Bowlatt  with  him)  for  the  respondents. — The 
assessment  by  the  commissioners  was  correct.  We 
submit  that  this  is  not  a  contract  entered  into 
pursuant  to  the  Highway  Acts ;  and,  farther,  that 
it  is  not  really  a  contract  for  the  making,  main- 
taining, and  repairing  of  the  roads  in  question. 
If  this  were  a  contract  which,  under  sub  sect.  1  of 
sect.  11,  had  been  made  by  the  county  council 
with  a  contractor  under  any  of  the  sections  of  the 
Highway  Acts,  and  had  been  so  made  by  them,  as 
representing  the  old  highway    authorities,    we 
should  at  once  concede  the  appellants'  argument 
that  they  stood  in  the  place  of  the  old  highway 
authorities,  and  had  all  the  powers  whioh  the  old 
highway  authorities  had  under  the  various  High- 
way Acts  of  1835  and  1864    There  are  a  number 
of  sections,  particularly  in  the  Act  of  1864,  and 
one  certainly  in  the  Act  of  1835,  which  specify 
the  class  of  contract  which  can  be  entered  into  by 
the  highway  authorities  for  the  purpose  of  main- 
taining and  repairing  the  highways,  such  matters 
as  the  purchase  of  gravel,  and  various  matters  of 
that  kind:  (sect.  46  of  the  Act  of  1835,  and  sects.  20, 
22,  and  52  of  the  Act  of  1864).    If  this  were  a 
contract  of  that  kind,  we  should  not  contest  the 
appellants'  argument,  the  answer  to  which  is  that 
if  there  were  not  sub- sect.  4,  then  this  contract 
could  not  be  made,  and  this  contract  is  made,  not 
under  the  general  powers   transferred   to  the 
county  council  by  sub- sect.  1  at  all,  but  under  the 
specific  directions  given  by  sub-sect.  4,  because 
sub- sect.  4  is  needed  to  enable  each  party  to  con- 
tract, at  any  rate  to  enable  the  district  council  to 
contract.    That  sub- section  is  much  wider  than  a 
mere  contract  to  maintain  the  road  entered  into 
by  a  contractor  under  the  Highway  Acts,  because 
it  is  compulsory  on  the  district  council.    They 
have  no  voice  in  the  matter ;  they  must  enter  into 
a  contract — some  contract— for  the  maintenance 
of  the  roads.    The  sub- section  goes  a  great  deal 
further  than  that,  because  the  contract  is  not  only 
for  "  the  maintenance,  repair,  improvement,  and 
enlargement  of"  the   roads,  but  also  includes 
"and  other  dealing  with  any  main  road."    In  the 
present  contract  there  are  a  number  of  things 
altogether  outside  improvement,  maintenance,  and 
repair.    The  agreement  itself  says  that  the  dis- 
trict council  are  "  to  perform  and  fulfil  all  things 
required  by  the  said  specification  to  be  by  them 
respectively  performed  and  fulfilled."   Then,  if  we 
look  at  the  specification,  we  find — as,  for  instance, 
in  clauses  20,  22,  23,  and   27 — certain    matters 
which,  although  they  may  be  all  ancillary  to  the 
proper  keeping  of  the  roads,  yet  are  all  very  much 
wider  than  the  mere  maintenance  and  repair  of  the 
roads,  and  they  come  in  under  these  words,  "  and 
other  dealing  with  any  main  road."    The  district 
council  are  bound  to  undertake  the  same,  so  that 
there  comes  under  the  sub-section  not  merely  the 
repair,  but  also  whatever  becomes  necessary  for 
the  other  dealing   with  the  roads.    The    sub- 
section says  that  the  district  council  are  to  have 
the  same  powers  and  be   subject  to   the  same 
liabilities  as  if  the  road  were  an  ordinary  road 
vested  in  them.    Therefore  the  effect  of  entering 
into  this  contract  is  not  merely  to  create  the 
ordinary  duties  and  relations  as  between   two 
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contracting  parties,  but  it  is  to  give  to  the  district 
council  the  same  powers  as  if  the  road  were 
vested  in  them  as  a  highway  authority.  A  con- 
tract of  that  kind,  which  is  simply  carrying  out 
the  terms  of  the  Act,  cannot  be  said  to  be  a 
contract  made  pursuant  to  the  Highway  Acts, 
and  the  fact  that  the  roads  are  to  be  repaired,  &c., 
does  not  make  it  a  contract  under  the  Highway 
Acts.  The  language  used  by  Phil li more,  J.  in 
Cumberland  County  Council  v.  Commissioners  of 
Inland  Revenue  (ubi  sup.)  accurately  expresses  the 
matter,  and  shows  that  this  was  an  agreement  for 
fixing  who  was  to  be  liable  for  the  repair,  &c,  of 
the  roads  under  the  Act  of  1888,  and,  without 
insisting  on  the  argument  as  to  the  "improve- 
ments," there  is  enough  to  show  that  this  was  an 
agreement  entered  into  in  pursuance  of  the  Local 
Government  Act  of  1888,  and  not  in  pursuance  of 
the  Highway  Acts. 

Foots,  K.C.  in  reply. 

Phillimobb,  J. — In  this  case  I  have  to  decide 
whether  an  instrument  under  seal  of  both  parties 
between  a  county  council  and  a  district  oouncil 
relating  to  the  main  roads  within  the  territorial 
ambit  of  the  district  council  is  to  bear  a  10s. 
stamp,  as  a  deed  not  otherwise  charged,  or  only  a 
6(2.  stamp,  as  being  an  agreement  or  contract 
made  or  entered  into  pursuant  to  the  Highway 
Acts  for  or  relating  to  the  making,  maintaining, 
or  repairing  of  highways.  An  additional  point  is 
also  taken  by  the  Crown  that,  even  supposing  it 
is  such  an  agreement  as  that,  there  are  also 
covenants  in  the  instrument  which  are  not  por- 
tions of  such  agreement,  and  which  therefore 
must  bear  a  separate  stamp.  Now,  the  whole 
origin  of  agreements  of  this  class  is  the  Local 
Government  Act  of  1888.  That  Act  provided  by 
sect.  11  that  certain  main  roads  should  be  deemed 
county  roads  and  should  after  the  appointed  day 
be  wholly  maintained  and  repaired  by  the  council 
of  the  county  in  which  the  road  was  situate,  and 
it  proceeded  to  give  such  councils,  "  for  the  pur- 
pose of  maintenance,  repair,  improvement,  and 
enlargement  of  and  other  dealing  with  such 
roads,"  the  same  powers  and  duties  as  a  highway 
board.  Sub-sect.  2,  with  sub-sect.  3,  gave  to  any 
urban  authority  within  the  county  power  to  require 
of  the  county  council  that  the  county  council 
should  let  such  urban  authority  make,  main- 
tain, repair,  and  deal  with  that  portion  of 
the  main  road  which  was  within  the  limits 
of  the  urban  authority,  the  county  council 
in  that  case  paying  the  urban  authority  for 
what  it  did.  Sub- sect.  4  is  rather  a  con- 
verse case.  It  enabled  the  county  council  to 
require  of  what  is  there  called  the  district  council 
that  the  district  council  should  undertake  the 
maintenance,  repair,  improvement,  and  enlarge- 
ment of  and  other  dealing  with  the  main  road — 
that  is,  that  the  county  council  could  require  the 
district  oouncil  to  take  over  that  portion  of  the 
main  road  which  was  within  its  territorial  ambit ; 
and  then  there  was  a  provision  for  the  county 
council  to  pay  the  district  council  a  sum  to  be 
agreed  upon  or  determined  by  arbitration.  Sub- 
sect.  4,  like  sub-sect.  2,  is  compulsory  upon  the 
requirement  of  one  of  the  parties.  Under  sub- 
sect.  2  the  urban  authority  can  claim  to  take 
its  road  off  the  county  oouncil.  Under  sub- 
sect.  4  the  county  council  can  claim  to  thrust 
upon  the  district  oouncil  the  portions  of  main  road 
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in  its  district.  In  those  circumstances  this 
agreement  is  unquestionably  made  under  the  pro- 
visions of  sub-sect.  4.  It  is  an  agreement  by  a 
county  council  with  a  district  council  for 
the  maintenance  of  those  portions  of  the 
main  road  which  belong  to  the  county  council 
and  which  are  situated  within  the  territorial, 
ambit  of  the  district  council.  Without  sub- 
sect.  1  the  county  council  could  not  so  con- 
tract; without  sub-sect.  4  the  district  council 
could  not  so  contract;  and  without  sub- sect.  4 
the  county  council  could  not  compel  the  district 
council— as  in  the  event  of  there  being  a  dis- 
agreement it  could — so  to  contract  or  so  to  deal. 
I  may  observe,  for  the  sake  of  historical  accuracy, 
that,  oddly  enough,  when  the  Local  Government 
Act  of  1888  was  passed  there  were  no  such 
entities  as  district  councils  in  existence,  nor  were 
they  created  by  the  Act.  Obviously  it  had  been 
intended  that  they  should  be  created  by  the  Act, 
but,  under  stress  probably  of  Parliamentary  exi- 
gencies, they  had  to  be  omitted  from  the  body  of 
the  Act.  Then  the  somewhat  clumsy  contrivance 
which  we  find  in  sect.  100  was  provided,  that 
the  expressions  "district  council'1  and  "county 
district"  should  mean  respectively  any  district 
council  established  for  purposes  of  local  govern- 
ment under  an  Act  of  any  future  session  of 
Parliament,  and  the  district  under  the  manage- 
ment of  such  council,  and  that  until  such  council 
should  be  established  they  should  mean,  (a)  "  as 
regards  the  provisions  of  this  Act  relating  to 
highways  and  main  roads,  a  highway  authority 
and  highway  area."  Later,  district  councils  were 
created  by  Parliament,  but  in  the  meantime  this 
provision  would  have  to  be  read  as  a  provision 
relating  on  the  one  hand  to  the  county  council 
and  on  the  other  hand  to  the  then  highway 
authority  for  the  particular  district  which  had  to 
be  dealt  with.  It  is  contended  on  behalf  of  the 
appellants  that  the  main  thing  to  look  at  is 
sect.  11,  sub-sect.  1,  and  the  provision  there  that 
the  county  council  are  to  have  the  same  powers 
and  be  subject  to  the  same  duties  as  a  highway 
board ;  and  I  am  referred  to  sect.  52  of  the  High- 
way Act  of  1864,  as  enabling  a  highway  authority 
to  make  contracts  with  what  I  may  call  an  indus- 
trial contractor,  either  to  repair  the  road,  to 
supply  materials,  or  to  do  work  for  the  repair  of 
a  portion  of  the  road.  When  I  say  "  repair,"  I 
am  not  excluding  maintenance,  improvement,  or 
enlargement.  I  quite  agree  with  the  argument, 
which,  indeed,  is  conceded  by  the  Solicitor- General, 
that  if  the  county  council  here  were  merely  using 
the  power  of  sub-sect.  1,  and  were  merely  con- 
tracting with  an  industrial  contractor  that  he 
should  provide  so  many  tons  of  granite  or  a 
steam  engine,  or  even  that  he  should  repair  and 
keep  in  repair  or  enlarge  or  make  a  piece  of  main 
road,  such  an  agreement,  though  under  seal  of 
the  county  council,  would  be  exempt  from  the 
ordinary  rule  with  regard  to  deeds  not  otherwise 
charged,  and  be  "  an  agreement  made  or  entered 
into  pursuant  to  the  Highway  Acts  for  or  relating 
to  the  making,  maintaining,  or  repairing  of  high- 
ways." But  for  the  purpose  of  this  agreement  we 
have  not  merely  to  look  at  sect.  11,  sub-sect.  1, 
which  would  carry  us  a  very  little  way,  but  we 
have  to  look  at  sub-sect.  4.  This  is  not  an 
agreement  between  a  highway  authority  and  an 
industrial  contractor;  this  is  an  agreement 
between   two   public  bodies.     The  first  public 


body  is  given  the  power,  independently  of  this 
sub-section,  of  contracting  with  an  industrial 
contractor,  and,  if  a  district  council  is  capable  of 
so  contracting  with  it,  can  contract  with  a 
district  council;  but  without  sub-sect.  4  the 
district  council  would  have  no  power  to  make 
this  contract  with  the  county  council.  A  district 
council  has  its  duties,  and  may,  I  assume,  enter 
into  contracts  with  industrial  contractors  for  the 
purpose  of  having  those  duties  performed;  but 
a  district  council  is  not  entitled  to  turn  itself 
into  an  industrial  contractor  or  a  tradesman  or 
undertake  to  do  work  for  eome  other  public  body 
for  reward  in  that  behalf.  To  enable  the  district 
council  to  do  this  special  work  as  industrial 
contractor  with  the  county  council,  sub-sect  4 
was  required,  and  we  must  npt  also  forget  that 
sub- sect.  4  is  a  compulsory  section,  and  the 
county  council  could  have  compelled  the  district 
council  to  do  this  work.  Therefore,  in  my 
opinion,  this  is  not  a  contract  made  or  entered 
into  pursuant  to  the  Highway  Acts,  which,  indeed, 
though  they  may  be  referred  to,  are  not  in  the 
least  required  for  this  sub- section.  They  might 
all  be  swept  away  and  leave  this  sub- section  still 
operative.  This  agreement  is  an  agreement 
made  under  sub- sect.  4,  and  therefore  this  case 
is  exactly  within  the  decision  of  my  brother 
Wright  and  myself  in  the  case  of  Cumberland 
County  Council  v.  Commissioners  of  Inland 
Revenue  (ubi  sup.).  I  may  add  that,  having  been 
helped  by  counsel,  I  have  now  got  the  history  of 
this  particular  exemption,  and  the  history  is  that 
which  I  anticipated  it  would  be.  In  olden  times 
highways  were  repaired  (excluding  certain  repara- 
tion) by  each  parish,  or  locality  equivalent  to  a 
parish,  through  its  surveyors,  and  those  surveyors 
were  enabled,  by  the  old  Highway  Act  of  1835, 
to  contract  under  hand  with  anybody  who  would 
undertake  the  repairs  or  a  portion  of  the  repairs. 
Then  come  a  series  of  enactments  which  create 
local  boards  with  larger  areas  for  the  purpose  of 
dealing  with  highways — that  is,  local  boardB  for 
certain  districts.  Tnen,  under  the  Highway  Acts 
of  1862  and  1864,  in  many  instances  highway 
boards,  which  were  bodies  corporate,  we**e  created, 
and,  until  the  Stamp  Act  of  1870,  deeds  which 
were  not  otherwise  charged  were  subject  to  a 
considerable  stamp  duty — 35s. ;  and  as  every  one 
of  those  corporate  bodies  would  have  to  contract 
under  seal,  and  as  apparently  it  is  law — though  I 
once  slightly  hesitated  as  to  whether  it  was  to  be 
entirely  accepted — that  every  contract  under  seal 
by  a  corporate  body  is  thereby  a  deed,  it  would 
have  been  the  case  that  every  one  of  those 
highway  authorities  with  every  contract  which 
they  might  make  with  an  ordinary  workman, 
contracting,  as  they  would  have  to  contract,  under 
seal,  would  have  a  considerate  duty,  almost  a 
prohibitive  duty,  to  face.  It  is  not  otherwise 
than  noteworthy  tbat  the  last  of  those  Highway 
Acts,  being  in  1864,  we  find  in  the  Revenue  Act 
of  1865,  to  which  the  Solicitor- General  has 
referred,  in  sect.  34,  apparently  for  the  first  time, 
this  particular  exemption  given  which  has  been 
repeated  in  the  subsequent  Stamp  Acts.  All  that 
appears  to  strengthen  the  argument  on  behalf 
of  the  Crown,  that  what  is  intended  by  this  sub- 
section is  not  such  a  contract  as  the  one  we  are 
dealing  with,  but  an  ordinary  contract  between 
an  authority  responsible  for  the  maintenance  of  a 
road  and  an  industrial  contractor  who  is  sui  juris 


MAGISTRATES'   CASES. 


187 


K.B.  Div.] 


Wilkinson  (app.)  v.  Buby  Watbb  Board  (reaps.). 


[K.B.  Div. 


and  requires  no  Parliamentary  authority  to  enable 
him  to  enter  into  such  a  contract.    Upon  those 
grounds  my  judgment  must  be  for  the  Crown.    I 
make  one  or  two  observations  on  the  second  point 
which  has  been  taken  by  the  Crown,  andjthat  divides 
itself  under  two  heads.    It  was  thought  that  the 
observations  of  my  brother  Wright  in  the  case  of 
Cumberland  County  Council  v.  Commissioners  of 
Inland  Revenue  (ubi  sup.)  showed  that  any  con- 
tract for  improvements — any  contract  which  bad 
in  it  any  covenants    as    to  improvements  of  a 
road — was  ipso  facto  outside  this  exemption,  as 
such  improvements  were  neither  "  making,  main- 
taining, nor  repairing."     I  do  not  intend  to  pass 
judgment   upon    that   matter;    and  I   merely 
observe   that,   especially  having  regard  to  the 
decision  of  the  Court  of  Appeal  in  the  case  of 
Leek  Improvement  Commissioners  v.  Staffordshire 
Justices  (ubi  sup.),  my  inclination  is  to  say  that 
an  improvement  is  pro  tanto  a  "  making.      The 
other  point  taken  by  the  Solicitor- General  was 
that  both  sub  sect  1  and  sub-sect.  4  of  sect.  11 
give  to  the  county  council  and  enable  the  county 
council  to   pass  on  to  the  district   council   not 
merely  powers  of  maintenance,  repairs,  improve- 
ment,  and    enlargement,    but    also   powers    of 
"other  dealing,"  which  be  suggests  are  not  powers 
tonobed  by  the  exemption  in  the  Stamp  Act,  and 
the  Solicitor- General  went  on  to  say  that  those 
powers  of  "  other  dealing  "  were  contracted  for 
under  the  instrument  in  question.    He  especially 
made  a  point  of  clauses  20,  22,  23,  and  27  of  the 
specification.    Without  going  too  precisely  and 
too  minutely  into  the  matter,  I  think  that  some 
of  those  clauses — though  not  all  of  them — do  relate 
to  matters  which  are  neither  maintenance,  repair, 
improvement,  nor  enlargement    I  think  the  first 
words  of   clause  22,  foe  whole  of  23,  and  most 
strongly  the  whole  of  27,  might  be  said  to  be  matters 
which  were  neither  making,maintaining,  improving, 
nor  enlarging,  but  at  the  same  time  I  must  observe 
that  the  words  "  other  dealing  with  such  roads  " 
in  sect.  11  must  have  a  limited  construction  put 
upon  them,  because  it  evidently  only  applies  to 
such  dealings  as  a  highway  board  could    have, 
inasmuch  as  the  county  council  are  merely  to  have 
the  same  powers  and  to  be  subject  to>  the  same 
duties  as  a  highway  board.    It  may  be  said  that 
though  the  highway  board  gets  these  powers  as  a» 
highway  board,  still  if  it  contracts  to  have  these 
powers  exercised  for  it,  then  the  case  does  not 
come  within  the  exemption  of  the  Stamp   Act. 
There   may    be  certain   powers    in  the  nature 
of  police   powers    given   to   a   highway  board, 
which  therefore  fall  to  a  county  council  under 
sect.  11,  sub-sect.  1,  and  which  may  be  passed 
to  a   district   council   under   sub- sect.    4,    but 
which  are  not  powers  a  contract  for  the  exer- 
cise of   which  is  privileged  under  the   Stamp 
Act.    I  do  not  think  it  necessary  now  to  decide 
that,   nor   do   I    think   it  necessary   to  decide 
whether  these  are  such  police  powers,  or  whether 
these  are  maintenance  or  repairing  powers.     I 
rest  my  judgment   upon  the    first   ground    on 
which  I  have  put  it,  and  I  give  judgment  for 
the  respondents  with  costs. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellants,  Robbins,  Billing, 
and  Co.,  for  Henry  Barber,  Winchester. 

Solicitor  for  the  respondents,  Solicitor  of  Inland 
Revenue. 


Wednesday,  April  5,  1905. 

(Before  Lord  Alybbstonb,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Wilkinson  (app.)  v.  Bury  Water  Board 

(resps.).  (a) 

Water  rate — On  "  annual  rack  rent  or  value  "  of 
premises  —  Rate  payable  by  owner  —  Owner 
paying  other  rates — Oross  or  net. 

By  the  Bury  and  District  Joint  Water  Board  Act 
1903  the  respondents  were  to  supply  water  at 
specified  rates — viz.,  "where  the  annual  rack 
rent  or  value  of  such  house  shall  not  exceed  201., 
at  a  rate  per  centum  per  annum  not  exceeding 
101." 

The  appellant  was  the  owner  of  three  cottages  let 
to  tenants,  and  the  appellant  paid  all  the  rates 
on  such  cottages. 

Held,  thai,  in  order  to  arrive  at  the  "  annual  rack 
rent  or  value,"  upon  which  he  was  liable  to  pay 
the  water  rate,  the  appellant  was  entitled  to 
deduct  the  rates  so  paid  by  him. 

Case  stated  on  a  complaint  preferred  by  the 
appellant  against  the  respondents,  under  sect.  68 
of  the  Waterworks  Clauses  Act  1847,  for  that  *& 
dispute  had  arisen  between  them  as  to  the  proper 
basis  for  the  assessment  of  the  water  rate  by  the 
respondents  under  their  special  Act  in  respect  of 
three  cottages  of  which  the  appellant  was  the 
owner,  and  which  were  let  bv  trim  to  weekly 
tenants,  the  respondents  claiming  under  such 
special  Act  to  assess  the  appellant  in  respect  of 
the  three  cottages  on  the  gross  sums  received  by 
him  as  such  owner  from  the  several  tenants,  and 
the  appellant  claimed  that  he  should  only  be 
assessed  upon  the  net  sums  received  by  him— 
that  is  to  say,  less  tenants'  local  rates. 

By  sect.  32  of  the  Bury  and  District  Joint 
Water  Board  Act  of  1903  (3  Bdw.  7,  o.  ocxxxiv.) 
(so  far  as  material  to  this  case)  it  is  enacted  as 
follows : 

The  board  shall  at  the  request  of  the  owner  or 
oooupier  of  any  house  or  part  of  a  house  in  any  street 
in  which  any  pipe  of  the  board  shall  be  laid,  or  any 
person  who  under  the  provisions  of  this  Aot  or  any 
Act  incorporated  herewith  shall  be  entitled  to  demand 
a  supply  of  water  for  domestic  purposes,  furnish  to  suoh 
owner  or  oooupier  or  other  person  a  sufficient  supply  of 
water  at  the  rates  per  annum  hereinafter  specified  (that 
is  to  say) :  Where  the  annual  rack  rent  or  value  of  suoh 
house  shall  not  exceed  201.,  at  a  rate  per  oentum  per  annum 
not  exceeding  101. 

Sect.  3  of  the  special  Act  incorporates  the 
Waterworks  Clauses  Act  1847  so  far  as  the  same 
is  applicable  for  the  purposes  and  not  incon- 
sistent with  the  provisions  of  the  special  Act. 

By  sect.  08  of  the  Waterworks  Clauses  Act 
1847  it  is  enacted  as  follows : 

The  water  rates,  except  as  hereinafter  and  in  the 
special  Aot  mentioned,  shall  be  paid  by  and  be  recover- 
able from  the  person  requiring,  receiving,  or  using  the 
supply  of  water,  and  shall  be  payable  according  to  the 
annual  value  of  the  tenement  supplied  with  water,  and  if 
any  dispute  arise  as  to  suoh  value  the  sameSshall  be  deter- 
mined by  two  justioes.       \ 

The  appellant  was  the  owner  of  the  three 
cottages  in  respect  of  which  the  complaint  arose, 
and  the  same  were  let  by  him  to  separate 
weekly  tenants  at  a  weekly  rent  of  5s.  lid.,  or 
152.  7s.  Sd.  per  annum  each. 

(a)  Reported  by  W.  pi  B.  Hibbert,  Biq.,  Barrliter-*t-Lew, 
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In  the  urban  district  of  JEtadcliffe  what  is 
known  as  the  compounding  system  obtains  as 
regards  weekly  tenants,  under  which  the  landlord 

Eays  the  rates  and  the  local  authorities  allow 
im  a  discount. 

The  appellant  accordingly  was  required  and 
had  to  pay  to  the  local  authorities  in  respect  of 
each  of  the  cottages  the  general  district  rate  and 
the  poor  rate,  and,  under  sect.  35  of  the  special 
Act,  also  had  to  pay  to  the  respondents  the  water 
rate  for  such  cottages. 

The  gross  assessment  to  the  poor  of  each  of 
the  cottages  was  91. 108.,  and  the  net  assessment 
7Z.  108. 

The  amount  which  the  appellant  had  to  pay 
out  of  the  rent  received  by  him  from  his  tenants 
in  respect  of  all  the  rates  on  each  of  the  oottageB 
was  3f.  lis.  5d ,  which  reduced  the  actual  amount 
left  in  the  pocket  of  the  appellant  as  landlord  in 
respect  of  each  of  the  cottages  to  III.  16a.  3(2.  per 
annum. 

The  water  rates  are,  under  the  special  Act,  due 
one  quarter  in  advance,  and  on  the  4th  June  1904 
the  respondents'  collector  demanded  of  the  appel- 
lant the  sum  of  19s.  9d.  for  the  water  rate  of  the 
three  cottages  for  the  quarter  ending  the 
24th  June  1904.  This  demand  was  based  upon  a 
weekly  rent  of  5*.  7 id ,  and  was  correct  if  the 
respondents  were  entitled  to  base  the  assessment 
upon  that  amount,  the  same  being  the  actual  sum 
received  by  the  appellant  from  each  of  his  tenants 
at  the  date  of  the  assessment. 

The  appellant  disputed  this  demand,  and 
formally  tendered  the  collector  17a.  Sd.  in  respect 
of  the  demand  of  19s.  9d.  This  sum  was  based 
upon  the  net  rent,  and  was  correct  if  the  appel- 
lant was  right  (for  the  purposes  of  basing  the 
assessment)  in  deducting  from  the  gross  sum 
received  by  him  from  his  tenants  the  amounts 
disbursed  by  him  as  aforesaid  in  rates. 

The  collector,  acting  upon  the  instructions  of 
the  respondents,  declined  the  tender. 

The  respondents  contended  that  the  expression 
"  annual  rack  rent  or  value,"  as  used  in  the  special 
Act,  meant  the  actual  sum  received  by  the  appel- 
lant from  his  tenants,  no  matter  what  the  same 
included,  and  that  accordingly  they  had  aright  to 
assess  the  appellant  in  respect  of  each  of  the 
three  cottages  on  the  gross  rent  without  any 
deductions  for  the  rates  paid  by  the  appellant  as 
aforesaid,  but  allowing  a  deduction  of  the  10  per 
cent,  on  the  respondents'  own  rate. 

The  appellant  contended  that  the  expression 
"  annual  rack  rent  or  value,"  as  used  in  the 
special  Act,  meant  what  went  into  his  pocket  as 
rent — namely,  what  was  left  of  the  gross  sum 
received  by  him  from  his  tenants  after  the 
appellant  had  paid  thereout  the  local  rates  and 
the  water  rate.  The  basis  of  the  appellant's 
contention  was  that  "  rack  rent "  meant  the  true 
rentable  worth  of  the  cottages  in  auestion,  the 
tenant  paying  the  rates.  He  therefore  claimed 
that  he  should  only  be  assessed  on  112. 16s.  3d. 

At  the  close  of  the  appellant's  case  the  respon- 
dents, in  addition  to  their  contention  upon  the 
merits  as  to  the  construction  to  be  placed  upon 
the  expression  "  annual  rack  rent  or  value,"  raised 
the  objection  that  the  justices  had  no  jurisdiction 
to  entertain  the  complaint  on  the  grounds  that 
(a)  sect.  68  of  the  Waterworks  Clauses  Act  1847 
was  not  incorporated  in  the  special  Act  as  it  was 
inconsistent   with    and    therefore   excluded    by 


sect.  32  of  the  special  Act,  and  that  (6),  even  if 
sect.  68  of  the  Waterworks  Clauses  Act  1847  was 
incorporated  in  the  special  Act,  it  did  not 
authorise  the  justices  to  determine  the  meaning 
of  the  expression  "  annual  rack  rent,"  but  only 
annual  value,  which  would  not  decide  the  present 
dispute. 

In  answer  to  this  objection  the  appellant  con- 
tended (a)  that  "  annual  rack  rent "  and  "  annual 
value"  were  used  and  intended  as  equivalent 
expressions,  and  (b)  that  as  sect.  3  of  the  special 
Act  incorporated  the  Waterworks  Clauses  Act 
1847  so  far  as  the  same  is  applicable  for  the 
purposes  of  and  not  inconsistent  with  the  pro- 
visions of  the  special  Act  it  mutt  incorporate 
sect.  68  of  the  Waterworks  Clauses  Act  1817, 
and  so  constitute  the  justices  the  tribunal  to 
determine  a  dispute  as  to  the  meaning  of  the 
expression  "  annual  rack  rent  or  value  "  as  used  in 
the  special  Act,  and  he  pointed  out  that,  if  sect.  68 
was  not  incorporated  by  the  special  Act,  there  was 
no  tribunal  appointed  to  settle  a  disputed  assess- 
ment under  the  special  Act. 

The  justices  were  of  opinion  that  the  respon- 
dent's objection  to  their  jurisdiction  to  entertain 
the  complaint  was  a  good  one,  and  accordingly 
allowed  it ;  but,  in  case  their  decision  on  this  point 
should  be  held  to  be  erroneous,  they  held  that  the 
words  "  annual  rack  rent,"  as  used  in  sect.  32  of 
the  special  Act,  meant  the  rent  paid  by  the  tenant 
to  his  landlord  without  any  deduction  in  respect  of 
rates,  and  that  the  demand  of  19s.  9d.  for  the  water 
rent  of  the  three  cottages  for  the  quarter  ending 
the  24th  June  1904  was  right,  and  they  dismissed 
the  bomplaint  accordingly. 

Avory,  K.C.  (Biron  and  Guy  Lushington  with 
him)  for  the  appellant.— The  water  rate  is  to  be 
assessed  on  the  "  annual  rack  rent  or  value."  The 
words  are  interchangeable,  and  mean  that  the 
water  rate  is  to  be  paid  on  the  net  sum  received 
by  the  person  paying  the  rate  after  these  out- 
goings have  been  disbursed.  In  Smith  v.  Bir- 
mingham Corporation  (49  L.  T.  Rep.  25 ;  11 Q.  B. 
Div.  195)  it  was  provided  by  a  water  Act  that 
the  charge  to  be  made  for  the  supply  of  water 
should  be  at  a  rate  varying  according  to  the 
"  annual  rent."  The  appellant  was  the  owner  of 
certain  houses  let  at  weekly  rents,  the  appellant 
paying  all  rates  charged  thereon,  and  it  was  held 
that,  in  order  to  arrive  at  the  *'  annual  rent " 
upon  which  the  water  rate  was  to  be  computed, 
the  actual  amount  of  the  rates  paid  by  the  appel- 
lant was  rightly  deducted.  In  Stevens  v.  Barnei 
Gas  and  Water  Company  (57  L.  J.  82,  M.  C.)  the 
terms  of  the  Act  were  "  on  the  annual  rack  rent 
of  the  house  ...  if  the  same  be  let  at  a 
rack  rent,  and  on  the  annual  value  if  and  while 
the  same  is  not  let  at  rack  rent."  It  was  there 
held  that  the  words  "annual  rack  rent"  and 
"  annual  value "  must  be  treated  as  equivalent 
He  referred  to 

Sheffield*  Waterworks  Company  v.  Bennett,  28 
L.  T.  Bep.  509 ;  L.  Rep.  7  Ex.  409 ;  L.  Rep. 
8  Ex.  196 ; 

Bristol  Waterworks  Company  v.  Uren,  52  L.  T. 
Rep.  655 ;  15  Q.  B.  Div.  637. 

Langdon,  K.C.  for  the  respondents. — The  cases 
decided  on  other  private  Acts  are  not  in  point. 
The  words  that  govern  this  case  are  "  rack  rent," 
and  that  means  the  gross  amount  received  from 


the    tenant    without    deductions. 


Rent"   is 
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defined  by  sect.  35  of  the  Act  as  the  sum  paid  by 
the  tenant  to  the  landlord,  and  "  rack  rent "  in 
this  section  ought  to  have  the  same  meaning. 
The  words  in  the  oases  that  have  been  cited  are 
different  to  the  words  in  this  case.  The  justices 
were  therefore  quite  right. 

Lord  Alverstone,  O.J. — We  need  not  trouble 
you,  Mr.  Avory.    Some  years  ago  I  was  a  good 
deal  more  familiar  with  these  cases  than  I  am 
now,  bat  I  think  it  is  quite  impossible  to  main- 
tain that  the  position  which  Mr.  Langdon  has  con- 
tended is  the  right  one.    In  the  charging  section 
of  this  Act  the  words  are  "  annual  rack  rent  or 
value."    It  is  plain,  for  obvious  reasons  which  I 
need  not  enlarge  upon,  that  the  two  words  are 
intended  to  bear  the  same  signification,  "  annual 
rack  rent "    or  "  annual   value " ;    therefore   no 
question  arises,  as  it  does  in  some  cases,  as  to 
whether  the  words  "  rack  rent "  are  to  be  used 
with  a  special  meaning.     They  must  have  for 
this  purpose  the  same  meaning  as  "  value."    In 
the  case  of    Sheffield    Waterworks  Company  v. 
Bennett  (28  L.  T.  Rep.  509 ;  L.  Rep.  7  Ex.  409 ; 
L.  Rep.  8  Ex.  196),  which  went  to  the  Exchequer 
Chamber,  it  was  held  that "  annual  value  "  as  the 
charging  standard  entitled  the  consumer  to  deduct 
the  rates,  and,  unless  Mr.  Langdon  is  able  to 
make  out  before  us  that  the  words  are  used  in  a 
different    sense,  that    is    an   authority  binding 
upon  us  for  the  purposes  of  to-day.    But  I  think 
it  gees  a  good  deal  further,  because  in  the  case 
of   Bristol  Waterworks    Company    v.    Uren    (52 
L.  T.  Rep.  655 ;  15  Q.  B.  Div.  637),  where  the 
words  are  "  annual  rack  rent  or  value,"  the  same 
line  of  argument  was  at  any  rate  assumed  by  the 
court;  and,  though  Mr.  Langdon  is  quite  right  in 
saying   that  the  courage    of   the   counsel  who 
then  appeared  did  not  go  so  far  as  contending 
that    which    might    possibly    have    been    con- 
tended, yet  it  is  certainly  assumed  in  that  case 
that   the  words  "annual  rack  rent  or   value" 
had  at  least  a  meaning  which  may  be  roughly 
pat    a 8     corresponding     to    "  gross    estimated 
rental, "  and  that  means  the  rates  and  taxes  being 
deducted.      I  desire  to    point  oat  that  "  gross 
estimated  rental "  has  been  a  term  known  to  the 
law  as  embodying  the  fact  that  the  rates  and 
taxes  were  deducted  ever  since  the  Union  Assess- 
ment Act  1862,  where  that  definition  was  expressly 
given  to  it.     To  my  mind  it  is  almost  impossible 
to  tay,  in  the  absence  of  what  I  may  call  special 
circumstances    either    appearing    on    the    face 
of  the  Act  of  Parliament  itself,  or  in  some  con- 
tract which  controls  the  matter,  that  we  are  to  lay 
down  to-day,  after  all  these  number  of  years,  that 
these   words    have    a    different  meaning.      Mr. 
Langdon  says  that  we  ought  to  do  so,  because  in  a 
later  section — sect.  35 — the  word  "  rent "  is  used 
as  the  sum  of  money  actually  going  from  the 
tenant  to  the  landlord.    It  could  have  no  other 
meaning  there,  because  it  is  the  right  of  the 
tenant  to  deduct  something  from  what  he  is  going 
to  pay  over.     But  that,  surely,  is  no  ground  for 
contending  that  the  words  "  annual  rack  rent  or 
value "  must  be  used  in  the  same  sense  as  money 
actually  paid  by  the  tenant  to  the  landlord  in  the 
face  of  all  these  authorities.    I  only  desire  to  say 
that  Mr.  Avory  has  indicated  that  he  is  going  to 
contend  some  day  that  the  counsel  in  the  case  of 
Bristol   Waterworks  Company  v.    Uren  did   not 
know  their  business,  because  they  did  not  go  far 
enough.    If  that  is  so,  we  will  wait  till  the  time 


comes ;  but  it  seems  to  me  that,  outside  of  that, 
all  that  can  be  said  to-day  is  that  a  long  series 
of  authorities  have  construed  the  words  "  annual 
rack  rent  or  value  "  as  being  the  standard  where 
the  rates  of  the  district  are  to  be  deducted.  I 
am  therefore  of  opinion  that  this  appeal  must  be 
allowed. 


Kennedy,  J. — I  agree. 
Ridley,  J. — I  agree. 


Appeal  allowed. 


Solicitors  :  Nicol,  Son,  and  Jones  for  Pickstone 
and  Jones,  Radcliffe ;  John  Haslam,  Bury. 


Wednesday,  April  5,  1905. 

(Before  Lord  Alverstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

East  Ham  Urban  District  Council  (apps.)  v. 

Aylett  (reap.),  (a) 

Local  government  —  Paving,  &c,  highway  not 
repairable  by  inhabitants — Notice  to  do  work 
— Purchase  after  notice  given,  but  before  works 
completed — No  service  on  purchaser — Service  of 
notice  of  apportionment — Public  Health  Act 
1875  (38  &  39  Vict.  c.  54),  ss.  150, 257. 

Under  sect.  150  of  the  Public  Health  Act  1875  a 
local  authority  served  notices  upon  the  owners 
and  occupiers  of  premises  fronting  a  certain 
street  requiring  them  to  pave,  &c,  the  street,  and, 
upon  the  notices  not  being  complied  with,  carried 
out  the  works  and  apportioned  the  expenses. 

The  respondent  was  not  the  owner  of  certain 
premises  fronting  the  street  when  the  notices 
were  served,  and  he  was  not  served  with  such 
notice.  He  subsequently  bought  the  premises, 
and  was  the  owner  when  the  works  were  com- 
pleted, but  had  sold  them  and  ceased  to  be  the 
owner  when  the  cost  of  the  work  was  apportioned, 
and  when  the  notice  of  apportionment  and 
demand  for  payment  was  served  upon  him. 

Held,  that  the  respondent  was  liable  for  the 
amount  so  apportioned  upon  him  in  respect  of 
these  premises. 

Case  stated  on  an  information  preferred  on 
behalf  of  the  appellants  against  the  respondent 
under  sects.  150  and  257  of  the  Public  Health 
Act  1875  for  the  recovery  of  94Z.  16s.  claimed  to 
be  due  to  the  appellants  from  the  respondent. 

Upon  the  hearing  of  the  information  it  was 
proved  that  the  part  of  Nelson- street  to  which 
the  matter  of  the  information  related  is  situate 
in  the  East  Ham  Urban  District,  and  is  not  a 
highway  repairable  by  the  inhabitants  at  large, 
and  that  it  was  not  sewered,  levelled,  paved, 
metalled,  flagged,  channelled,  and  made  good 
and  lighted  to  the  satisfaction  of  the  urban 
authority. 

It  was  proved  that  in  1900  the  appellants 
caused  plans  and  sections  and  estimates  to  be 
made  and  deposited  in  accordance  with  sect.  150 
of  the  Public  Health  Act  1875,  and  that  notices, 
dated  the  28th  Aug.  1900,  were  served  on  behalf 
of  the  East  Ham  Urban  District  Council 
addressed  to  the  owner  and  occupier  of  the 
premises  in  that  street,  giving  them  notice  in 
pursuance  of  sect.  150  of  the  Public  Health 
Act  1875  to  level,  curb,  pave,  &c.,  the  same  in 

Ca)  Reported  by  W.  di  B.  Hibbibt,  Eeq.,  B*rri*ter-a-L»w. 
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accordance  with   certain  directions   therein   set 
out. 

On  the  28th  Ang.  1900  a  copy  of  this  notice 
was  served  by  registered  letter,  as  prescribed  by 
Beet,  267  of.  the  Public  Health  Act  1875,  on  C.  A. 
Nichall  as  owner,  he  being  then  in  receipt  of  the 
rack  rents  of  the  premises  as  agent  for  some 
other  person  not  the  respondent. 

The  notice  was  addressed  to  0.  A.  Nichall  by 
name. 

A  copy  was  also  served  upon  the  occupier  of 
each  house,  on  the  28th  Aug.  1900,  addressed  to 
each  occupier  by  name,  and  served  by  hand  upon 
the  premises. 

It  was  admitted  that  no  copy  of  the  notice  or 
of  any  other  notice  to  do  the  work  was  served 
upon  the  respondent,  who  was  then  not  owner  of 
the  premises  or  any  part  of  them. 

It  was  proved  tbat  neither  the  owner  nor  the 
occupier  complied  with  the  notices. 

The  respondent  became  the  owner  of  the 
premises  by  purchase  on  the  27th  March  1901, 
and  he  sold  the  premises  on  the  25th  June  1902. 

The  appellants  carried  out  the  works  and  com- 
pleted the  same  in  July  1901,  and  the  coat  of 
such  work  was  duly  apportioned  by  the  surveyor 
to  the  appellants  in  July  1903,  and  notice  of 
auch  apportionment  and  demand  for  payment  of 
the  apportioned  sum  *ras  duly  served  upon  the 
respondent  on  the  10th  March  1904,  the  amount 
apportioned  against  the  respondent  being  94Z.  16s., 
and  that  amount  was  still  unpaid. 

No  notice  disputing  the  apportionment  was 
served  by  the  respondent  on  the  surveyor  to  the 
appellants  aa  provided  by  sect.  257  of  the  Public 
Health  Act  1875. 

It  was  admitted  both  by  the  appellants  and  the 
respondent  (a)  that  the  respondent  was  not  the 
owner  of  the  premises  in  Nelson. street  at  the 
time  when  the  notice  to  do  the  work  mentioned 
above  was  served ;  (6)  that  he  was  the  owner  of 
the  premises  in  July  1901,  the  date  when  the 
works  were  completed ;  and  (c)  that  he  was  not  the 
owner  at  the  date  of  the  apportionment  and 
demand  for  payment — viz.,  the  10th  March  1904. 

It  was  proved  that  the  respondent  had  not 
received  any  notice,  and  was  not  aware  of  any 
notice  having  been  served,  relating  to  the  pre- 
mises prior  to  the  notice  of  apportionment  and 
demand  for  payment  on  the  10th  March  1904. 

The  respondent  contended  (a)  that  the  service 
of  the  notices  to  do  the  work  was  bad  inasmuch 
aa  one  was  addressed  to  the  agent  in  receipt  of 
the  rack  rent  by  name,  the  agent  not  being  the 
agent  of  the  respondent,  and  one  to  each  of  the 
tenants  by  name  ;  and  (6)  that  he  was  not  liable 
aa  he  was  not  the  owner  at  the  date  when  the 
apportionment  was  made  and  the  money  de- 
manded. 

In  support  of  the  contentions  the  following 
oases  were  cited :  Jarrow  Local  Board  v.  Kennedy 
(L.  Rep.  6  Q.  B.  128),  Farnworth  Local  Board  v. 
Compton  (34  W.  R.  334),  Wallsend  Local  Board 
v.  Murphy  (61  L.  T.  Rep.  777),  Wirrall  Rural 
Council  v.  Carter  (89  L.  T.  Rep.  171 ;  (1903)  1  K.  B. 
646),  and  Millard  v.  Balby-with-  Hexthorpe  Urban 
District  Council  (90  L.  T.  Rep.  489) 

The  appellants  contended  (a)  that  the  notices 
served  were  good;  and  (6)  that  the  respondent 
was  liable  aa  the  owner  at  the  time  when  the  work 
waa  completed  under  sect.  257  of  the  Public 
Health  Act  1875.    , 


The  jastioes  decided  in  favour  of  the  respon- 
dent upon  his  contentions  above  set  forth,  and 
they  dismissed  the  information  accordingly. 

Macmorran,  KG.  and  Temple  Martin  for  the 
appellants. — There  are  two  points  in  this  case — 
the  first,  whether  the  preliminary  notice  was 
properly  served,  and,  secondly,  whether  the  re- 
spondent is  liable,  he  having  been  the  owner  at 
the  time  when  the  works  were  completed,  but 
not  the  owner  at  the  time  when  the  original 
notice  was  served.  In  Millard  v.  Balbyvrith- 
Hexthorpe  Urban  District  Council  (91  L.  T.  Rep. 
730 ;  (1905)  1  E.  B.  60)  the  appellant  was  the 
owner  at  the  time  when  the  notice  was  served 
upon  him  under  sect.  150  of  the  Public  Health 
Act  1875,  and  he  was  also  the  owner  at  the  time 
when  the  work  was  completed.  He  then  ceased 
to  be  the  owner  before  the  expenses  were  appor- 
tioned and  demanded  from  him,  and  it  was  held 
that,  being  the  owner  at  the  time  when  the  works 
were  completed,  he  was  the  person  liable.  They 
referred  to 

Re  Bettesworlh  and  Richer,  58  L.  T.  Rap.  796 ;  37 

Ch.  Div.  535 ; 
Stock  v.   Meakin,  82  L.  T.  Rep.  248  ;  (1900)  1  Ch. 

683; 
Re  Allen  and  DrucolVs  Contract ,91  L.  T.  Rep.  676 ; 

(1904)  2  Ch.  227. 

Symmons  for  the  respondent. — Sect  257  provides 
for  the  local  authority  two  methods  of  enforcing 
their  rights  for  getting  back  the  money  that  they 
have  laid  out.  First  of  all,  it  provides  a  summary 
remedy  by  proceedings  before  the  justices,  and  it 
provides  a  remedy  by  way  of  putting  a  charge  on 
the  property.  The  two  remedies  are  distinct,  and 
authorities  on  one  are  not  authorities  on  the  other. 
He  referred  to 

West  v.  Downman,  42  L.  T.  Rep.  340  ;  14  Cb.  Div. 
111. 

With  regard  to  the  former  remedy,  all  the  cases 
show  that  it  is  against  the  owner  in  default,  and 
that  is  the  person  who  has  not  done  the  work  on 
receiving  the  notice.    He  also  referred  to 

Millard   v.    Balby-with-Hezthorpe  Urban  District 
Council  (sup.). 

Lord  Alvebstone,  G.J. — Without  saying  the 
point  is  exactly  covered  by  Millard  v.  Balby-vrilh- 
Hexthorpe  Urban  District  Council  (91  L.  T.  Rep. 
730 ;  (1905)  1 K.  B.  60),  it  is  absolutely  necessary  for 
Mr.  Symmons  to  displace,  as  he  has  very  cleverly 
sought  to  do,  the  reasoning  of  the  Master  of  the 
Rolls  in  the  passage  that  has  been  so  often 
referred  to,  because,  speaking  of  sect.  257  and  of 
the  person  liable  under  that  section,  he  says  in 
terms  at  p.  64 :  "  Whether  on  the  terms  of  that 
section  alone  the  owner  making  default  in  doing  the 
works  required  by  the  notice  would  remain  per- 
manently liable,  although  he  did  not  continue  to 
be  owner  at  the  time  of  the  completion  of  the 
works,  it  is  not  necessary  to  consider.  For,  when 
we  come  to  sect.  257,  we  find  that,  in  absolutely 
unambiguous  terms,  it  makes  the  person  who  is 
owner  when  the  works  are  completed  liable. 
Whether  any  other  person  would  also  be  liable  it 
is  not  necessary  to  consider."  Therefore,  even 
although  we  might  say  that  that  was  absolutely 
unnecessary  for  the  judgment  or  was  not  a 
point  for  the  Master  of  the  Rolls  to  construe,  it 
would  have,  of  course,  properly  very  great  weight 
with  us.    I  only  desire  to  say,  looking  back  to 
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sect  257,  that  I  lepeat  what  I  think  I  said  in  the 
previous    case    of    Millard   v.  Balby -with-  Hex- 
thorpe  Urban  District  Council,  which  went  up  to 
the  Court  of  Appeal.    As  it  stood  alone,  sect.  257 
seems  to  fix  the  liability  upon  the  person  who  is 
owner  at  the  time  of  the  completion.   It  refers  to 
expenses  incurred  whereof  the  owner  of  the  pre- 
mises is  made  liable  under  this  Act,  and  so  clearly 
refers  to  the  person  upon  whom  a  notice  might 
be  served  under  sect.  150,  and  who  would  be 
supposed  to  be  going  to  do  the  work,  and  then, 
instead  of  saying  "  such  expenses  may  be  recovered 
from  such    person,"  it  puts   in   the  expression 
"from  any  person  who  is  the  owner  ot   such 
premises  when  the  works  are  completed.'1    There- 
fore it  contemplates  a  different  state  at  a  certain 
period  of  time— namely,  at  completion,  as  distin- 
guished from  the  default  to  obey  the  notice,  and 
possibly  a  different  person  by  bringing  in  the 
words  "  any  person  "  who  happens  to  be  owner 
at  that  time.    Farther  than  that,  although  I  quite 
agree  with  Mr.  Symmons  that  for  the  purpose 
of  considering  the  liability  under  summary  pro- 
ceedings under  sect  150  and  sect.  257  the  equitable 
cases  to  charge  have  been  held  not  to  be  ruling 
authorities,  and  although  the  vendor  and  pur- 
chaser cases  may  not  of  necessity  be  authorities, 
I  think  Allen  and  DriscolVs  Contract  (91  L.  T. 
Hep.  676 ;  (1904)  2  Oh.  227)  shows  that  for  the 
purpose  of  ascertaining  when  the  actual  liability 
arises  the  period  of  completion  of  works  under 
sect  257  is  the  date  to  be  taken,  becauee  in  that 
case  the  person  in    default,  according  to    Mr. 
Sy  noons'  argument,   was    the    vendor    and    the 
person  who  was  the  owner  at  the  time  of  the 
completion  was  the  purchaser,  and  it  was  held 
that   the  expense   fell    upon  him.    I  therefore 
think'that,  whether  we  take  the  section  itself 
or  the  principle  applied  in  these  cases,  the  deci- 
sion of  the  magistrates  cannot  be  supported  in  the 
face  of  Millard's  case,  and  I  further  think  the 
Master  of  the  Bolls  has  used  an  argument  which 
is  a  strong  authority  in  favour  of  the  view  we  are 
tailing,  though  I  think  possibly  it  is  quite  true 
that  Stirling,  L.J.  did  not  go  quite  so  far.    It  is 
only  fair  to  the  magistrates  to  say  that  they 
decided  this  case  when,  as  far  as  they  were  con- 
cerned, Reg.  v.  Swindon  New  Town  Local  Board 
(40  L.  T.  Rep.  424 ;  4  Q.  B.  Div.  305)  was  binding 
upon  them,  and  certainly, whatever  may  have  been 
dene,  I  have  no  doubt  Mr.  Symmons  did  mean 
to  raise  the  first  point.     The  other  ground  on 
which  they  decided  was  that  there  was  no  liability 
when  the  apportionment  had  taken  place,  which, 
of  course,  has  disappeared  now  since  the  decision 
of  the  Court  of  Appeal.    I  therefore  think  this 
appeal  must  be  allowed. 

Kennedy  and  Ridley,  J  J.  concurred.' 

Appeal  allowed. 

Solicitors :     Wilson    and    Son ;     Burtees    and 
Surleea. 


Friday.  April  7, 1905. 

(Before  Lord  Alverstone,  C.J.,  Kennedy 
and  Ridley,  JJ.). 

Barb,  Mobbing,  and  Go.  (apps.)  v.  London 
and  Nobth-Westebn  Railway  (reaps.),  (a) 

Railway — Carriage  of  goods — Tolls — False  account 
to  avoid  payment — Demand — Railway  Clauses 
Act  1845  (8  Vict.  c.  20),  ss.  98,  99. 

The  appellants  delivered  at  the  respondents*  station 
three  cases  of  goods  for  conveyance  by  railway 
to  B.,  and  at  the  same  time  handed  three  con* 
signment  notes  filled  in  containing  particulars 
of  their  contents  which  were  described  as 
"  hardware."  Unless  the  notes  were  filled  up 
with  the  description  of  the  goods  sent,  the 
respondents  would  decline  to  receive  the  goods 
for  conveyance,  and  this  was  known  to  the 
respondents. 

As  a  fact  the  cases  did  not  contain  "  hardware," 
but  other  goods,  the  rates  for  the  carriage  of 
which  were  higher,  and  it  was  found  that  the 
goods  were  so  described  to  avoid  payment  of  these 
higher  rates. 

Held,  that  the  appellants  had  committed  an  offence 
within  sects.  98  and  99  of  the  Railway  Clauses 
Act  1845,  and  the  "  demand  "  necessary  by  the 
former  section  was  satisfied  under  the  circum- 
stances. 

Case  stated  on  three  informations  preferred 
by  the  respondents  against  the  appellants  under 
sects.  98  and  99  of  the  Railway  Clauses  Act  1845, 
for  that  they,  being  persons  having  care  of 
certain  goods  passing  upon  and  being  on  the 
respondents'  railway,  unlawfully  gave  to  the 
collector  of  tolls  for  the  respondents  a  false 
account  of  the  goods  with  intent  thereby  to 
avoid  payment  of  tolls  in  respect  of  such  goods. 

Upon  the  hearing  of  the  informations  the 
following  facts  were  proved  or  admitted.  The 
appellants  have  for  many  yearj  carried  on 
business  as  carriers  and  as  agents  for  importers 
of  goods  from  the  Continent,  and  have  for  many 
years  sent  goods  for  conveyance  by  the  London 
and  North- Western  Railway. 

The  practice  of  the  parties  in  these  transactions 
was  as  follows : 

The  appellants,  when  they  sent  goods  by  the 
railway,  made  out  consignment  notes  containing 
{inter  alia)  the  description  of  the  goods  sent,  and 
delivered  such  notes  by  their  carmen  to  the 
railway  company's  servants  at  the  goods  station 
where  the  goods  are  received  for  conveyance. 

Unless  such  consignment  notes  duly  filled  up 
are  sent,  the  railway  company  declines  to  receive 
the  goods  for  conveyance,  and  this  fact  was  well 
known  to  the  appellants. 

The  rates  charged  by  the  railway  company  for 
the  conveyance  of  goods  vary  in  amount  accord- 
ing to  the  nature  of  the  goods  conveyed,  as  the 
appellants  knew. 

On  many  prior  occasions  in  which  the  respon- 
dents had  complained  of  similar  misdescriptions, 
the  appellants  had  on  demand  paid  the  higher 
rates,  or  the  difference  had  been  mutually 
arranged  between  the  parties. 

The  appellants  on  the  7th  July  1904  delivered 
at  Broad- street  Station  three  cases  amongst 
others  containing  goods  for  conveyance  by   the 
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London  and  North- Western  Railway  Company 
to  Birmingham. 

The  appellants'  carman  at  the  time  he  delivered 
the  three  cases  at  Broad- street  Station  handed 
to  one  of  the  respondents'  servants  three 
consignment  notes  containing  entries  and  par- 
ticulars relating  to  the  three  cases. 

The  goods  contained  in  the  three  cases  had 
prior  to  the  7th  July  been  sent  by  the  appellants 
to  the  Great  Northern  Railway  for  conveyance 
described  as  "  hardware,"  and  the  Great  Northern 
Railway  had  refused  to  take  them  under  that 
description,  and  had  informed  the  appellants  that 
it  was  a  misdescription.  The  appellants  removed 
the  goods  from  the  premises  of  the  Great 
Northern  Railway  Company  and  immediately 
sent  them  to  the  London  and  North- Western 
Railway  Company,  with  the  same  misdescription 
on  the  consignment  notes  above  referred  to. 

The  appellants  in  describing  the  goods  intended 
to  avoid  payment  of  the  rates,  which  to  their 
knowledge  the  railway  company  was  entitled  to 
charge  for  the  carriage  of  leather  goods,  brushes, 
and  toye,  and  the  appellants  so  described  the 
goods  as  "hardware"  in  order  to  eecure  their 
conveyance  at  a  lower  rate  per  ton  than  if  they 
had  been  described  according  to  their  true 
description,  and  thus  gave  a  false  account  of  the 
goods. 

The  respondents  had  a  credit  account  with  the 
appellants,  and  in  the  ordinary  course  of  busi- 
ness the  amount  due  from  the  appellants  to  the 
respondents  for  the  conveyance  of  the  cases  to 
Birmingham  was  entered  in  the  respondents' 
books  at  Broad- street.  The  amount  due  for 
carriage  of  the  three  cases  was  entered  in  the 
books  in  accordance  with  the  above  consignment 
notes  as  if  the  three  cases  contained  "  hard- 
ware." In  the  ordinary  course  of  business  the 
accounts  containing  the  entries  and  charges 
relating  to  the  three  cases  was  afterwards 
delivered  to  the  appellants. 

The  three  cases  were  in  ordinary  course  con- 
veyed to  Birmingham,  and  it  was  there  discovered 
by  the  respondents  that  none  of  the  cases  con- 
tained "hardware"  as  alleged  in  the  column 
headed  "Article"  in  each  of  the  consignment 
notes.  In  fact  and  to  the  knowledge  of  the 
appellants  one  case  contained  "leather  goods," 
another  contained  "  brushes,"  and  another  "  toys," 
and  the  contents  of  each  of  the  cases  ought 
respectively  to  have  been  so  described. 

The  rate  of  tolls  payable  under  the  railway 
classification  book  and  the  rate  book  by  the 
appellants  to  the  respondents  in  respect  of  the 
conveyance  from  Broad-street  Station  to  Bir- 
mingham of  "hardware"  is  25s.  per  ton,  of 
"  leather  goods  "  is  40*.  lOd.  per  ton,  of  "  brushes  " 
is  34a.  2(2.  per  ton,  and  of  "  toys  "  34s.  2d.  per  ton. 
These  rates  were  well  known  to  the  appellants. 

Upon  behalf  of  the  appellants  it  was  contended 
that  under  sects.  98  and  99  of  the  Railway 
Clauses  Act  1845  the  appellants  were  not  liable 
to  any  penalty  unless  the  railway  company  had 
first  in  accordance  with  the  sections  made  a 
demand  upon  the  consignors  for  an  account  of 
the  goods,  and  -  that  the  respondents  in  the 
present  case  had  made  no  such  demand,  and 
that  each  of  the  informations  should  therefore  be 
dismissed. 

Upon  behalf  of  the  respondents  it  was  con- 
tended that  as  regards  the  offences  alleged  in 


these  informations  it  was  not  necessary  for  the 
railway  company  to  make  any  such  demand,  and 
that  if  any  such  demand  was  necessary  then  that 
the  fact  (in  accordance  with  the  regular  practice, 
and  well  known  to  the  appellants)  that  the  goods 
would  not  have  been  received  by  the  railway 
company  unless  a  consignment  note  containing 
necessary  particulars  had  been  handed  to  the 
railway  company  with  them  constituted  a  suffi- 
cient demand  within  the  meaning  of  the  sections. 

The  magistrate  was  of  opinion  that  it  was 
necessary  that  a  "  demand  "  should  be  made  for 
the  account,  and  that  no  specific  demand  had 
been  made  in  either  of  these  three  casee,  but  he 
was  further  of  opinion  that  the  demand  was 
satisfied  by  the  general  requirements  according 
to  the  ordinary  course  of  business  that  the  con- 
signors should  hand  the  respondents  the  con- 
signment notes  stating  amongst  other  particulars 
what  the  cases  contained,  and  that  the  delivery 
by  the  appellants  and  the  taking  by  the  respon- 
dents of  the  consignment  notes  under  the  cir- 
cumstances hereinbefore  mentioned  showed  that 
a  demand  had  been  made  by  the  railway  company 
sufficient  to  comply  with  the  requirements  of  the 
statute.  Under  these  circumstances  he  held  that 
a  demand  had  been  made,  and  he  convicted  the 
appellants. 

Danckwerts,  K.C.  (Kays  with  him)  for  the 
appellants. — The  conviction  is  wrong.  No  offence 
has  been  committed  within  sects.  98  and  99  of  the 
Railway  Clauses  Act  1845.  By  sect.  98  "Every 
person  being  the  owner  or  having  the  care  of  any 
carriage  or  goods  passing  or  being  upon  the  rail- 
way shall,  on  demand,  give  to  the  collector  of 
tolls  at  the  places  where  he  attends  for  the  pur- 
pose of  receiving  goods  or  of  collecting  tolls  for 
the  part  of  the  railway  on  which  such  carriage  or 
goods  may  have  travelled  or  be  about  to  travel, 
an  exact  account  in  writing  signed  by  him,  of  the 
number  or  quantity  of  goods  conveyed  by  any 
such  carriage,  and  of  the  point  on  the  railway 
from  which  such  carriage  or  goods  have  set  out 
or  are  about  to  set  out,  and  at  what  point  the 
same  are  intended  to  be  unloaded  or  taken  off  the 
railway,  and  if  the  goods  conveyed  by  any  such 
carriage,  or  brought  for  conveyance  as  aforesaid, 
be  liable  to  the  payment  of  different  tolls,  then 
such  owner  or  other  person  shall  specify  the 
respective  numbers  or  quantities  thereof  liable  to 
each  or  any  of  such  tolls."  Here  your  Lordships 
will  notice  that  each  consignment  was  homoge- 
neous, one  was  purely  leather  goods,  the  other 
was  purely  brushes,  under  that  head,  and  the 
third  was  purely  toys,  therefore  the  concluding 
words  do  not  apply.  The  demand  must  be  made 
upon  a  person  who  is  owner  of  goods  or  the  carrier 
of  goods  which  are  upon  the  railway.  That  cannot 
apply  until  after  the  carriage  is  passing  on  the 
railway,  or  the  goods  are  upon  the  railway,  and 
it  is  then  the  demand  can  be  made.  Obviously 
if  you  look  at  the  whole  of  the  section  it  looks 
like  the  kind  of  case  which  would  occur  where 
either  a  person  has  a  carriage  running  along  the 
railway,  or  where  another  carrier  than  the  railway 
company  has  goods  upon  the  railway  which  they 
are  carrying.  These  are  two  of  that  group  of 
sections  where  the  word  "  tolls  "  is  used,  and  one 
of  that  group  of  clauses  where  I  submit  tolls  do 
not  include  charges  for  carriage.  The  original 
idea  of  railways  was  that  people  would  use  the 
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railways  like  a  highway  with  their  own  engines  \ 
and  carriages,  and  tolls  were  fixed  for  that. 
Under  sect  97  the  word  "  tolls  "  has  certainly  been 
bald  to  include  only  tolls  in  the  sense  which  I  am 
putting  it,  and  not  charged  as  carriers.  Then  by 
sect  99 :  "If  any  such  owner  or  snch  other  person 
fail  to  give  snch  account  or  produce  his  way-bill 
or  bill  of  lading  to  snch  collector,  or  other  officer 
or  servant  of  the  company  demanding  the  same,  or 
if  he  give  a  false  account,  or  if  he  unload  or  take 
off  any  part  of  his  lading  or  goods  at  any  other 
place  than  shall  be  mentioned  in  such  account" — 
there  again  thoee  words  are  appropriated  to  where 
a  railway  company  is  not  a  carrier — "  with  intent 
to  avoid  the  payment  of  any  tolls  payable  in 
respect  thereof,  he  shall  for  every  Buch  offence 
forfeit  to  the  company  a  sum  not  exceeding,"  &o. 
The  group  of  sections  begins  with  sect.  86,  and 
the  heading  is,  "  With  respect  to  the  carrying  of 
passengers  and  goods  upon  the  railway  and  the 
tolls  to  be  taken  thereon  be  it  enacted  as  follows." 
He  referred  to 

Bailway  Clauses  Act  1845  (8  Viob.  o.  20),  as.  86 
to  96. 

Then  by  sect.  97 :  "  If,  on  demand,  any  person 
fail  to  pay  the  tolls  due  in  respect  of  any  carriage  of 
goods,  it  shall  be  lawful  for  the  company  to  detain 
and  sell  such  carriage,  or  all  or  any  part  of  such 
goods,  or,  if  the  same  shall  have  been  removed  from 
the  premises  of  the  company,  to  detain  and  sell 
any  other  carriages  or  goods  within  such  premises 
belonging  to  the  party  liable  to  pay  such  tolls, 
and  out  of  the  moneys  arising,"  and  so  on.    That 
section   has    been   constrned    by  the  Court  of 
Exchequer  in  Wallie  v.  London  and  South'  Western 
Railway  Company  (21  L.  T.  Rep.  675 ;  L.  Rep. 
5  Ex.  62).    Kelly,  G.B.  says :  "  The  defendants' 
claim  to  detain  these  goods  is  placed  on  sect.  97 
of  8  Yict.  o.  20.    But  on  looking  on  that  section 
it  is  clear  that  it  refers,  not  to  charges  due  to 
the  company  for  the    conveyance  by  them   of 
goods  as  carriers,  but  to  the  case  of  goods  con- 
veyed in  the  carriages  of  the  owners,  who  bargain 
only  for  the  use  of  the  company's  line.    This  is 
clear,  if  sect.  97  is  read  in  connection  with  the 
immediately  preceding  sects.  95  and  96,  which 
relate  evidently  to  such  tolls  only.    No  doubt 
the  word  "  tolls "  may  sometimes  have  a  more 
extensive  signification  given  to  it,  but  it  here 
means  only  tolls  in  the  proper  sense  of  the  word — 
that  is,  tolls  paid  for  the  use  of  the  railway. 
The  section  has,  therefore,  no  application  to  the 
case  stated  on  the  record,  and  the  demurrer  must 
he  allowed."    Then  Martin,  B.  says :  "  I  am  of 
the  same  opinion.    The  word  '  tolls '  in  sect.  97 
obviously  means  that  which  the  Lord  Chief  Baron 
has  stated — that  is,  tolls  for  the  use  of  the  rail- 
way by  persons  carrying    goods   in  their  own 
carriages,  as,  for  instance,  in  the  case  of  coals. 
It  is  for  such  tolls  only,  being  the  tolls  mentioned 
in  the  previous  sections,  that  sect.  97  gives  a  lien 
to  the  company.    But  it  is  obvious  that  the  tolls 
mentioned  in  the  plea  are  not  such  tolls,  but 
reasonable  charges  for  the  conveyance  of  goods 
by  the  defendants  as  carriers.    The  plea  is,  there- 
fore, no  answer  to  the  declaration."    Channell,  B. 
■ays :  "  The  defendants  rely  upon  their  statutory 
lien,  but  the  Act  does  not  apply  to  goods  received 
by  them   as  carriers."     Pigott,    B.    concurred, 
lfnere  you  have  the  unanimous  opinion  of  those 
four  judges,  that  sects.  95,  96,  and  97,  obviously, 
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they  say,  relate  to  tolls  properly,  and  not  to 
charges  for  conveyance  of  goods  as  carriers. 
He  also  referred  to 

Brown  v.  Cheat  Western  Railway   Company,  47 

L.  T.  Rep.  216  ;  9  Q.  B.  Div.  744 ; 
Caledonian  Railway  Company  v.  Guild,  Ct.  Seas. 

Cas.,  4th  aeries,  1  Rettie,  198 ; 
Peebles  v.  Caledonian  Railway  Company,  Ct.  Sees. 

Cas.,  4th  aeries,  2  Eettie,  346. 

Sects.  97,  98,  and  99  go  together,  and  if  that  is 
the  proper  construction  of  the  97th  section,  as 
I  am  entitled  to  say  on  the  two  preceding 
sections,  then  you  get  at  once  an  explanation  of 
the  introductory  part  of  sect.  98 :  "  Every  person 
being  the  owner,  or  having  the  care  of  any 
carriage  or  goods  passing  or  being  upon  the  rail- 
way." Here,  before  the  demand  can  be  made 
upon  him,  he  must  be  a  person  who  answers  that 
description.  He  must  either  be  the  owner,  or 
having  the  carriage  of  goods  passing  or  being 
upon  the  railway.  That  can  occur  where  the 
man  uses  the  railway  with  his  own  carriage  and 
carrying  his  own  goods,  or  the  case  where  some 
other  carrier  uses  the  line  for  the  purpose  of 
carrying  the  goods.  It  is  nob  at  all  appropriate 
to  the  ordinary  case  of  where  somebody  sends 
goods  to  the  railway  company,  to  their  station, 
and  they  take  possession  of  them  at  the  station, 
and  then  deal  with  them  afterwards  as  they  like, 
put  them  upon  the  line  where  they  please,  and 
take  them  off  the  line  where  they  please,  pro- 
vided they  arrive  at  their  destination.  There 
has  been  no  demand  at  all  of  any  sort  or  kind 
in  fact  with  reference  to  these  goods.  [Lord 
Alverstonb,  O.J.  —  Even  though  the  magis- 
trate is  right  in  saying  the  goods  would  not  be 
received  without  a  paper  which  contains  the 
description.  You  say  it  is  not  a  good  demand.] 
Yes,  it  is  not  such  a  matter  as  is  authorised  by 
the  section,  because  the  goods  must  be  on  the 
railway  before  the  demand  can  be  made.  And  all 
that  happened  here  was  the  goods  were  sent  to 
the  railway  station,  and  they  never  were  upon  the 
railway  at  any  time  before  the  offence  was  com- 
mitted. But  even  so  the  offence  has  not  been 
committed,  because  there  are  two  essential  con- 
ditions. There  must  be  a  demand  and  a  demand 
not  only  generally,  but  a  demand  when  the  goods 
are  upon  the  railway,  and  the  false  account  must 
be  given  after  the  goods  are  upon  the  railway.  I 
submit  neither  of  those  conditions  was  satisfied 
here.  My  last  point  is  that  this  section  does  not 
apply  to  the  case  where  the  company  is  a  carrier. 

Shearman,  K.O.  and  /.  P.  Qrain,  for  the 
respondents,  were  not  called  upon  to  argue. 

Lord  Alverstone,  O.J. — Upon  the  point 
raised  in  the  case,  that  there  was  no  demand, 
which  I  will  deal  with  first,  that  the  demand  has 
been  satisfied  by  what  was  done  here,  I  have 
no  doubt  whatever.  I  will  not  refer  to  the  facts 
again,  because  Mr.  Danckwerts  most  properly 
said  he  did  not  justify  them,  of  the  goods  having 
been  sent  to  one  railway  company  and  afterwards 
sent 'to  the  North-Western  Railway  Company, 
having  been  refused  by  the  Great  Northern  Com- 
pany, and  in  this  case  the  person  having  the  care 
of  the  goods  knowingly  made  a  false  account  to 
the  railway  company  for  the  purpose  of  getting 
the  goods  carried  at  a  lower  rate.  H  the  major 
point  which  I  am  coming  to  in  a  moment  is  not 
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good,  if  the  section  applies,  the  learned  magistrate 
has  held  that  a  person  who  anticipates  a  question 
and  gives  a  false  account,  knowing  an  account 
has  to  be  given,  is  liable  under  the  section.  Here 
there  has  really  been  an  implied  demand,  because 
the  magistrate  finds  as  a  fact  the  goods  would 
not  be  received  without  the  paper,  and  therefore 
the  paper  really  is  delivered  in  reply  to  what  I  may 
call  a  standing  inquiry.  The  magistrate  has 
thought,  under  those  circumstances,  the  words 
"  Giving  a  false  account "  are  satisfied,  and  that 
the  offence  was  committed  under  the  section.  In 
my  opinion,  the  line  of  argument  taken  by  the 
magistrate  was  right.  In  my  judgment,  for 
reasons  which  I  wul  explain  in  a  moment,  it  is 
not  necessary  at  that  moment  that  the  goods 
shall  be  upon  the  railway.  I  doubt  whether  any 
demand  is  necessary  if  a  false  account  is  tendered ; 
certainly  it  is  not  necessary  in  a  case  in  which 
the  goods  would  not  have  been  received  unless 
the  paper  had  been  handed  in.  Therefore,  upon 
the  points  raised  by  the  magistrate,  I  have  no 
doubt  whatever  that  the  conviction  was  right. 
In  that  state  of  things  we  have  listened  to  a  most 
interesting  argument  by  Mr.  Danckwerts,  and  a 
most  refreshing  argument.  The  only  criticism 
I  have  to  make  as  to  Mr.  Danckwerts*  argu- 
ment is  that  he  has  completely  overlooked  the 
words  of  the  section.  These  are  two  of  the 
groups  of  sections  numbered  86  to  107.  No 
one  who  has  ever  studied  these  sections  can 
have  any  doubt  that  in  some  cases  the  word 
"toils"  is  used  in  a  limited  sense.  In  some 
cases  it  must  be  used  in  a  more  extended  sense. 
That  Mr.  Darckwerts,  of  course,  has  not  for  a 
moment  disputed.  He  has  argued,  for  reasons 
I  will  deal  with  in  a  moment,  that  under 
sect.  98  they  must  be  dealt  with  in  the  limited 
sense.  I  only  refer,  of  course,  to  the  interpre- 
tation claise,  which  shows  "  tolls  "  may  be  used 
in  the  wider  sense  as  including  rates  and  charges. 
I  further  agree  with  Mr.  Danckwerts  that,  techni- 
cally, the  expression  which  was  ordinarily  used 
before  1845  and  since,  and  in  the  later  Acts,  for 
charges  and  carriage  for  goods,  are  rates  and 
charges  such  as  are  referred  to  in  those  later 
Acts.  In  this  group  of  sections,  taking  86  to  107, 
and  taking  98  and  99,  is  it  reasonable  it  should 
only  be  limited,  and  do  the  words  apply  only  to 
the  people  who  are  musing  the  railway  for  carriage 
of  goods  in  their  own  waggons  or  trucks,  or 
another  railway  company  using  that  line  of  rail- 
way for  passing  these  trucks  along  which  occurs 
thousands  and  thousands  of  times  every  day,  as 
Mr.  Danckwerts  has  properly  put,  under  running 
powers,  under  agreements,  through  rates,  and  a 
number  of  different  circumstances  which  are 
almost  countless  in  their  variety.  Now,  that  it 
would  be  curious  if  the  section  were  so  limited, 
I  think  is  plain,  but  that  is  no  answer  if  Mr. 
Danckwerts  has  made  good  his  argument.  Let 
us  read  the  words  of  the  section,  which  I  have 
watched  most  carefully  and  attentively,  and  Mr. 
Danckwerts'  argument  does  not  deal  with  it,  in 
my  opinion:  "  Every  person,  being  the  owner  or 
having  the  care  of  any  carriage,  or  goods  passing, 
or  being  upon  the  railway,  shall  on  demand  give 
to  the  collector  of  tolls  at  the  places  where  he 
attends  for  the  purpose  of  receiving  goods.  .  .  ." 
Now,  in  the  sense  Mr.  Danckwerts  has  been 
arguing,  the  man  who  collects  the  tolls  never 
receives  the  goods  at  all.    He  may  possibly  be 


said  to  receive  the  truck,  though  that  would  be 
rather  a  strained  meaning,  but  certainly  where 
the  railway  company,  or,  say,  the  Great  Northern 
Company,  runs  over  the  North-Western  under 
what  I  will  call  the  toll  clause,  the  running  power 
clause,  with  its  own  engine,  it  would  not  be  even 
true  to  say  the  collector  in  that  case  receives  even 
the  truck.  Therefore  it  is  quite  plain  to  my  mind 
the  opening  words  of  this  section  contemplate  a 
case  where  the  person  going  to  collect  the  money 
receives  the  goods,  or,  in  other  words,  those  word's 
are  only  applicable  in  that  part  of  the  section  to 
the  case  of  a  man  who  is  receiving  the  goods,  and 
no  part  of  Mr.  Danckwerts*  argument  touched 
that  construction  as  to  what  those  words  should 
mean.  But  let  us  see  whether  the  other  words  of 
the  section  do  not  confirm  that  view.  The 
person  who  is  the  owner  of  any  goods  is  to 
give  an  exact  account  in  writing  signed  by 
him  of  the  number  or  quantity  of  the 
goods.  I  quite  agree  the  words  "conveyed 
by  any  such  carriage "  are  applicable  mainly, 
as  I  pointed  out  further,  according  to  Mr. 
Danckwerts'  view,  to  the  case  of  a  person  who 
was  bringing  a  truck  load  of  goods  which 
contains  what  are  called  mixed  consignments. 
But  when  we  come  to  the  last  words,  the  meaning 
of  the  earlier  words  which  I  called  attention  to  is 
made  even  more  abundantly  clear :  "  And  if  the 
gGods  brought  for  conveyance  be  liable  to  the 
payment  of  different  tolls,  then  such  owner  or 
other  person  shall  specify  the  respective  numbers 
or  quantities  thereof  liable  to  each  or  any  of  such 
tolls.*'  That,  in  my  opinion,  clearly  points  to  the 
position  of  a  person  who  brings  goods  for  con- 
veyance which  ^re  liable  to  different  tolls, 
meaning  thereby  different  rates  of  charge.  Now 
Mr.  Danckwerts  supported  his  argument  by 
saying  that  the  demand  in  this  case,  or  the 
information  in  this  case,  was  what  a  man  need 
not  have  given.  Was  that  so  ?  If  it  is  a  mixed 
parcel,  as  Mr.  Danckwerts  described  it,  what  is 
to  be  given  is  not  only  the  number  and  character 
but  the  number  and  quantity  of  the  goods,  in 
other  words,  it  means  the  character  of  the  goods 
must  be  given,  or  else,  saying  I  have  got  twenty 
barrels  and  forty  cases,  but  without  saying  what 
the  twenty  barrels  and  forty  cases  contain,  would 
not  show  whether  they  were  or  not  to  be  liable 
to  each  or  any  of  such  tolls.  We  know  of 
course  that  the  tolls  vary  with  regard  to  the 
goods  as  well  as  the  rate3,  therefore  it  is  perfectly 
obvious  that  the  section,  when  construed  fairly 
and  properly,  is  a  section  out  of  this  group,  in 
which,  in  my  opinion,  fairly,  "  tolls  "  cannot  be 
used  in  the  narrower  sense  Mr.  Danckwerts 
contended  for  before  us.  I  am  well  aware  there 
are  sections  in  which  "  tolls "  can  only  be  used 
in  the  narrow  sense,  as  for  instance  in  the  mile- 
stone clause.  It  is  quite  plain  a  milestone  clause 
cannot  be  used  to  differentiate  for  this  purpose 
so  as  to  include  what  I  may  call  rates  and 
charges.  But  I  desire  to  Bay,  although  I  am 
bound  by  the  case  of  Wallis  v.  London  and  South- 
western Railway  {sup.)  in  this  court,  if  that  case 
ever  does  come  to  be  reviewed  by  the  Court  of 
Appeal,  I  think  it  will  require  to  be  considered 
whether  it  is  right.  It  was  a  very  peculiar  case, 
because  the  lien  was  attempted  to  be  placed 
against  goods  coming  either  from  a  foreign 
consignor,  or  consignee,  I  do  not  remember 
exactly  which,  but  there  was  a  foreign  element  in 
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the  case.  It  was  a  carious  case  in  that  respect, 
hat  taking  it  as  binding  on  me,  I  am  bound  to 
Bay  if  the  question  arose  before  me  under  sect. 
97,  "tolls"  do  not  include  rates  and  charges. 
I  think  no  part  of  that  argument  can  be  applied 
under  sects.  98  and  99,  and  therefore,  with  regard 
to  the  meaning  of  the  sections,  I  am  of  opinion 
the  objection  does  not  prevail.  I  have  dealt  with 
it,  although  it  was  not  taken  in  the  court  below, 
or  even  indicated  in  the  remotest  way  in  the 
case.  If  it  had  been  what  I  must  call  a  root 
objection  to  this  conviction  we  should  of  course 
have  given  effect  to  it.  (a)  In  my  opinion  the 
appeal  must  be  dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion,  and 
I  confess,  with  all  deference  to  the  very  interesting 
and  ingenious  argument  we  have  heard,  it  seems 
to  me  to  be  a  clear  case.    The  subject  of  the  pro- 
ceedings before  the  magistrate  was,  according  to 
his  finding  in  the  case,  the  dishonest  sending  of 
goods  under  a  misdescription  by  rail,  the  misde- 
scription being  given  by  the  sender  of  the  goods 
no  doubt  for  the  purpose  of  not  paying   the 
rate  which   he  would  have  had  to  pay  2  the 
goods  had  been  truly  described.   The  point  which 
was  raised,  as  appears  by  the  case,   was  that 
whereas  the  statute   for   certain  purposes    un- 
questionably requires  a  demand,  there  had  been 
nothing  which  the  magistrate  was  entitled  to  treat 
as  snch  a  demand,  that  is,  a  demand  in  satisfac- 
tion of  the  requirements  of  the  statute,  proved  on 
behalf  of  the  prosecution.    Here  the  magistrate 
has,  in  fact,  held,  and  I  think  rightly  held,  that 
under  these  circumstances  there  was  a  demand, 
because,  according    to   the   ueage   known  well 
by  the  particular  persons  proceeded  against  here, 
by  their  sending  the  goods  by  this  railway,  the 
railway  company  would  require  the  production 
of  the  account  which  is  here  impeached,  or  an 
account  of  that  nature  before  the  goods  wonld 
be  accepted  for  carriage.    I  merely  wish  to  add 
this  for  myself:  I  wish  to  hold  myself  free,  if 
the  question  ever  arises,  to  say  that  the  word 
"  demand  "  in  sect.  99,  on  the  question  of  where 
the  offence  is  created,   applies  no  doubt  to   a 
procedure  in  which  the  party  proceeded  against 
was  sought  to  be  made  liable  for  failing  to  give 
an  account,  and  it  would  be,  to  my  mind,   un- 
reasonable and  unjust,  that  the  mere  failure  to 
deliver  an  account,  and  a  correct  account,  should 
render  a  person  liable  to  a  penalty  if  there  has 
been  no  request  for  it.    But  when  the  section 
goes  on  to  say, "  or  if  he  give  a  false  account,"  it 
does  seem  to  me  to  be  unreasonable  to  say  that 
there  must    be  an   express   demand  when   the 
necessity,  or  indeed   the  opportunity,  for    the 
demand  is  taken  away  by  the  act  of  the  person 
acting  fraudulently,  who  says :    "  Here   is  the 
account  which  I  am  required  to  give  under  sect.  98, 
the  exact  account."    I  am  not  prepared  to  say 
that  the  demand,  supposing  it  had  been  the  first 
occasion  of  sending  any  goods,  would  have  been 
necessary,  if  the  person  who  might  be  taken  in 
this  case  to  do  what  everybody  is  supposed  to  do, 
namely,  to  know  what  is  required  by  the  Act  of 
Parliament,  instead  of  waiting  to  be  asked  by  the 
collector  at  the  receiving  place :    "  Give  me  the 
account  required   by  the  law,"   says,   "here  is 
the  account  required  by  the  law,"  and  to  say  if  he 

(a)  See  Knight  v.  HalUwell  (30  L.  T.  Bep.  359; 
L  Rep.  9  Q.  B.  412). 


does  that  he  cannot  be  held  liable  for  the  falsity 
of  that  account.  That  seems  to  my  mind  not 
a  reasonable  construction  of  the  terms  of  the 
Act  of  Parliament.  It  is  an  account  which  must 
be  exact,  which  he  cannot  be  punished  for  not 
giving  or  for  failure  to  give  unless  it  is  asked 
for,  but  if  he,  so  to  speak,  renders  the  demand 
absurd  because  the  man  hands  it  to  him  before 
any  demand  is  made,  it  seems  to  me  none  the 
less  an  account  which,  if  false,  as  this  account 
was,  is  one  in  respect  of  which  a  penalty  might 
be  inflicted.  As  to  sect.  98,  without  going  all 
over  it  or  covering  the  ground  again  which  my 
Lord  has  covered  or  which  has  been  covered  by 
anything  that  has  been  said,  it  seems  to  me, 
unless  one  heard  the  argument,  it  would  have 
been  difficult  to  see  words  that  more  aptly  apply 
to  the  circumstances  of  this  case,  because 
r.ot  only  by  the  interpretation  clause,  but,  I 
think,  by  the  express  words  of  this  clause, 
though  it  may  be  different  in  other  sections, 
the  clause  deals  with  the  receipt  by  a  collector 
of  tolls  for  goods  at  a  receiving  place,  and 
secondly,  describes  them  as  goods  conveyed 
by  carriage,  which  would  be  no  doubt  somebody 
else's  carriage,  and  "  or  brought  for  conveyance  " 
in  which  these  goods  were  Drought  to  the  re- 
ceiving places,  and  were  received  and  placed,  and 
are  goods  which  are  liable  to  the  payment  of 
different  tolls.  That  seems  to  me  to  apply,  at  any 
rate,  quite  as  much  to  goods  sent,  as  these  were, 
in  a  different  case — to  goods  which  may  be  in  one 
complete  package  in  a  carriage  which  the  person 
who  brings  them  in  the  carriage  wishes  them 
to  be  conveyed  in  on  the  line,  it  seems  to  me 
impossible  to  say  that  the  account  which  is  to  be 
given  was  not  the  account  that  was  required  for 
the  proper  adjustment  of  tolls  included  here,  as 
it  clearly  does  so,  according  to  the  sections — the 
payment  may  be  called  actual  rates  or  charges 
for  conveyance  of  goods  on  the  line.  It  appears 
to  me,  on  that  ground,  the  conviction  was  right. 

Ridley,  J. — I  am  of  the  same  opinion.  I 
wish  to  say  that,  upon  the  finding  of  the  magis- 
trate that  a  demand  was  necessary,  I  am  not 
satisfied  at  all  that  it  was  necessary  in  the  events 
which  happened  in  this  case,  where  the  person  in 
question  has  given  the  false  account,  f  am  not 
prepared  to  say  I  agree  with  that  finding.  I 
am  much  disposed  to  agree  with  the  judgment  of 
my  Lord  and  my  brother  Kennedy,  to  the  effect 
that  in  such  a  case  as  that  it  is  not  necessary  to 

Frove  a  specific  demand.  On  the  rest  of  the  case 
afrree  with  the  judgments  that  have  been  given, 
and  I  do  not  think  I  can  usefully  go  over  the 
ground  again.  Appud  ditmiued 
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Tuesday,  April  4,  1905. 

(Before  Lord  Alvbestonb,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Fibth  (app.)  v.  McPhail  (resp.).  (a) 
Public  health — Unsound  meat — Carcase  deposited 
for  purpose  of  sale — No  exposure  for  sale — 
Offence — Person  to  whom  article  "  belongs  or  did 
belong  at  the  time  of  exposure  for  sale  " — Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  ss.  116, 117 
— Public  Health  Acts  Amendment  Act  1890 
(53  &  54  Vict  c.  59),  s.  28. 

The  owner  of  unsound  meat  who  has  deposited  the 
same  for  the  purpose  of  sale  and  intended  for  th 
food  of  man,  upon  premises  other  than  his  own 
where  it  is  seized  before  it  has  been  exposed  for 
sale,  does  not,  by  so  depositing  the  meat — there 
being  no  exposure  for  sale — become  liable  to  a 
penalty  either  under  sect.  117  of  the  Public 
Health  Act  1875  taken  by  itself,  or  under  that 
section  as  amended  and  extended  by  sect.  28  of 
the  Public  Health  Acts  Amendment  Act  1890. 

Barlow  v.  Terrett  (65  L.   T.  Rep.  148;  (1891) 
2  Q.B.  107)  followed. 

Case  stated  by  the  stipendiary  magistrate  for 
Kingston-upon-Hull,  sitting  in  a  court  of  sdmmary 
jurisdiction. 

At  a  court  of  summary  jurisdiction  an  informa- 
tion was  laid  before  the  magistrate  on  the  3rd  Aug. 
1904,  in  pursuance  of  a  resolution  passed  by  the 
local  authority,  by  James  McPhaU  (the  respon- 
dent), principal  meat  inspector  and  inspector  of 
nuisances  to  the  Hull  Corporation. 

The  information  was  as  follows : 

That  George  Firth,  of  Goole,  in  the  oounty  of  York, 
was,  on  the  4th  May  1904,  the  person  to  whom  did 
belong  the  carcase  of  a  cow  which  was  on  the  4th  May 
1904  deposited  in  the  slaughterhouse  occupied  by  one 
Charles  Brader,  in  Sewer-lane,  in  the  city  and  county  of 
Kingston-upon-Hull,  for  the  purpose  of  sale  and  intended 
for  the  food  of  man,  and  was  lawfully  seized  by  the  said 
James  MoPhail,  then  appearing  to  him  as  snoh  inspeotor 
of  nuisances  to  be  diseased,  and  the  same  oaroaae  at  the 
time  of  such  seiznre  being  in  faot  diseased,  which 
carcase  was  afterwards,  on  the  6th  May  1904,  in  due 
course  of  law  adjudged  by  the  stipendiary  magistrate  to 
be  diseased  and  oondemned  by  him  accordingly  and 
ordered  by  him  to  be  destroyed,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

The  information  was  heard  before  the  stipen- 
diary magistrate  on  the  1st  Sept.  1904,  when  the 
following  facts  were  proved : — 

The  cow,  then  being  the  property  of  Mr.  William 
Bristow,  near  Goole,  had  been  killed  and  dressed 
when  at  the  point  of  death  from  internal  inflam- 
mation after  calving  on  the  night  of  the  1st  May 
1904,  or  the  early  morning  of  the  2nd  May. 

The  appellant  (George  Firth),  knowing  the 
circumstances  connected  with  the  slaughter, 
purchased  the  diseased  carcase  from  William 
Bristow  on  the  evening  of  the  latter  day,  having 
previously  on  the  same  day  arranged  with  Mr. 
Charles  Brader,  a  meat  salesman  carrying  on 
business  at  No.  90,  Sewer- lane,  Hull,  to  consign  it 
to  him  for  sale. 

On  the  4th  May  the  appellant  deposited  the 
carcase  at  No.  90,  Sewer-lane,  for  the  purpose  of 
sale  and  intended  for  the  food  of  man,  and  it  was 
seized  at  that  place  by  the  respondent  and  subse- 
quently condemned  by  the  magistrate  as  diseased 
and  unfit  for  human  food. 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrlster-at-Law. 


On  the  part  of  the  appellant  it  was  contended 
that  as  there  had  been  no  exposure  for  sale,  but 
only  a  deposit  in  a  place  for  the  purpose  of  sale 
upon  premises  other  than  those  of  the  appellant, 
and  as  the  carcase  had  not  been  found  in  the 
possession  of  the  appellant  he  was  liable  to  no 

?enalty  under  sect.  117  of  the  Public  Health  Act 
875  (Barlow  v.  Terrett,  65  L.  T.  Rep.  148 ;  (1891) 
2  Q.  B.  107,  being  cited),  and,  further,  that  the 
Public  Health  Acts  Amendment  Act  1890  did 
not  affect  the  case. 

On  the  part  of  the  respondent  it  was  contended 
that  the  amending  section — sect.  28  of  the  Act 
of  1890 — did  create  new  offences  as  was  apparent 
from  the  use  of  the  word  "  sold,"  which  did  not 
occur  in  the  original  sections,  and  that  the  section 
not  only  extended  the  list  of  articles,  but  applied 
the  penalties  of  sect.  117  to  persons  who  had 
sold  unsound  meat,  or  had  deposited  it  in  any 
place  for  the  purpose  of  sale  or  of  preparation 
for  sale. 

The  magistrate  was  of  opinion  that  the  con- 
tention  of  the  respondent  was  right,  and  he 
convicted  the  appellant  and  committed  him  to 
prison  for  two  months.  Apart  from  the  amend- 
ing section,  and  but  for  the  decision  in  Barlow  v. 
Terrett  (ubi  sup.),  which  was  decided  under  the 
Nuisances  Removal  Act  1863,  it  would  seem 
arguable  that  on  the  reading  of  sect.  117  the 
word  "  belongs  "  is  not  governed  by  "  at  the  time 
of  exposure  for  sale,"  as  are  the  words  "did 
belong/'  "  Belongs,"  being  in  the  present  tense, 
might  be  said  to  mean  "  belongs  now  " — that  is, 
at  the  date  of  the  order  for  destruction.  This 
point  did  not  appear  to  have  been  taken  in  Barlow 
v.  Terrett  {ubi  sup.),  and  was  not  mentioned  in 
the  judgment. 

The  question  for  the  opinior  of  the  court  was 
whether  upon  the  above  statement  of  facts  the 
stipendiary  police  magistrate  came  to  a  correct 
determination  and  decision  in  point  of  law.  If 
so,  the  conviction  was  to  stand ;  but  if  the  court 
should  be  of  opinion  to  the  contrary,  then  the 
conviction  was  to  be  reversed. 

The  Public  Health  Act  1875  (38  &  39  Vict 
c.  55)  provides  (under  the  heading  "Unsound 
Meat,"  sects.  116  to  119) : 

Seot.  116.  Any  medioal  officer  of  health  or  inspector 
of  nuisance*  may  at  all  reasonable  times  inspect  and 
examine  any  animal,  oarcase,  meat,  poultry,  game,  flesh, 
fish)  fruit,  vegetables,  corn,  bread,  flour,  or  milk, 
exposed  foi*  sale,  or  deposited  ia  any  place  for  the  pur- 
pose of  Bale,  or  of  preparation  for  sale,  and  intended  for 
the  food  of  man,  the  proof  that  the  same  was  not 
exposed  or  deposited  for  any  such  purpose,  or  was  not 
intended  for  the  food  of  man,  resting  with  the  party 
oharged ;  and  if  any  such  animal,  carcase,  meat  .  .  . 
appears  to  euch  medioal  officer  or  inspeotor  to  be  diseased 
or  unsound  or  unwholesome,  or  unfit  for  the  food  of  man, 
he  may  eeize  and  carry  away  the  same  himself  or  by  an 
assistant  in  order  to  have  the  B&me  dealt  with  by  a 
justice. 

Seot.  117.  If  it  appears  to  the  justice  that  any  animal, 
carcase,  meat  ...  bo  seized  is  diseased  or  unsound 
or  unwholesome  or  unfit  for  the  food  of  man,  he  shall 
condemn  the  same,  and  order  it  to  be  destroyed  or  so 
disposed  of  as  to  prevent  it  from  being  exposed  for  sale 
or  used  for  the  food  of  man ;  and  the  person  to  whom 
the  same  belongs,  or  did  belong  at  the  time  of  exposure 
for  sale,  or  in  whose  possession  or  oa  whose  premises 
the  same  was  found,  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds  for  every  animal,  carcase,  or 
fish,  or  pieoe  of  meat    ...    so  oondemned,  or,  at 
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the  discretion  of  the  justice,  without  the  infliction  of  a 
fine,  to  imprisonment  for  a  term  of  not  more  than  three 
months* 

Part  3  of  the  Public  Health  Acts  Amendment 
Act  1890  (53  &  54  Vict.  c.  59),  relating  to  "  Sani- 
tary and  other  provisions,"  was  adopted  by  the 
urban  local  authority  in  May  1891,  and  in  Part  3 
it  is  provided : 

Sect.  28  (1).  Sections  one  hundred  and  sixteen  to 
one  hundred  and  nineteen  of  the  Public  Health  Act  1875 
(relating  to  nnsonnd  meat)  shall  extend  and  apply  to  all 
articles  intended  for  the  food  of  man,  sold  or  exposed 
for  sale,  or  deposited  in  any  place  for  the  purpose  of 
sale,  or  of  preparation  for  sale,  within  the  district  of  any 
local  authority.  (2)  A  justice  may  condemn  any  snoh 
article,  and  order  it  to  be  destroyed  or  disposed  of,  as 
mentioned  in  section  one  hundred  and  seventeen  of  the 
Public  Health  Act  1875,  if  satisfied  on  complaint  being 
made  to  him  that  snoh  article  is  diseased,  nnsonnd, 
unwholesome,  or  no  fit  for  the  food  of  man,  although 
the  same  has  not  been  seized  as  mentioned  in  section 
one  hundred  and  sixteen  of  the  said  Act. 

Clarke  Hall  for  the  appellant — The  conviction 
of  the  appellant  was  wrong.  The  information 
was  that  the  appellant,  being  the  person  to  whom 
this  carcase  belonged,  deposited  the  same  for  sale, 
so  that  the  offence  charged  was  the  depositing 
for  sale.  The  question  turns  on  sects.  116  and 
117  of  the  Public  Health  Act  1875,  and  sect.  28 
of  the  Public  Health  Acts  Amendment  Act  1890. 
Dealing  first  with  sects.  116  and  117  of  the  Act 
of  1875,  it  is  clear  that  the  appellant  could  not 
be  convicted  under  those  sections.  The  section 
imposing  the  penalty  is  sect.  117,  and,  as  that  is 
a  penal  section  under  which  a  person  may  be  liable 
to  imprisonment*  it  ought  to  be  construed  strictly, 
and  a  person  ought  not  to  be  convicted  under  it 
unless  clearly  brought  within  its  provisions. 
Sect  116  provides  for  the  examining  and  seizing 
of  any  carcase,  &c.,  if  ••  exposed  for  sale,  or 
deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  Bale,  and  intended  for  the  food 
of  man."  So  that  under  that  section  the  carcase 
may  be  seized  if  "  deposited  for  sale,"  and  under 
sect.  117  it  may,  if  condemned  by  the  magistrate, 
be  destroyed.  Then,  coming  to  sect.  117,  the 
persons  are  clearly  designated  upon  whom  the 
penalty  is  to  be  imposed — namely,  "the  person 
to  whom  the  same  belongs,  or  did  belong  at  the 
time  of  exposure  for  sale,  or  in  whose  possession 
or  on  whose  premises  the  same  was  found."  The 
two  latter  classes  do  not  apply  in  this  case,  as 
the  appellant  was  not  the  person  "  in  whose  pos- 
session "  or  "  on  whose  premises  "  the  carcase  was 
found.  The  only  question  is  whether  the 
appellant  comes  within  the  words  "  the  person  to 
whom  the  same  belongs,  or  did  belong  at  the  time 
of  exposure  for  sale."  The  appellant  does  not 
come  within  those  words,  as  in  the  present  case 
there  was  no  exposure  for  sale,  and  exposure  for 
sale  is  a  necessary  ingredient  to  constitute  the 
offence  under  that  section.  Sect.  116  includes 
within  its  scope — that  is,  for  purposes  of 
seizure — a  carcase  "  deposited  for  the  purpose  of 
sale,"  but  the  Legislature  in  dealing  with  the 
persons  liable  to  the  penalties  in  sect.  117,  omits 
altogether  the  person  who  has  merely  "  deposited 
for  the  purpose  of  sale,"  thereby  clearly  showing 
the  intention  that  the  person  who  merely  "  deposits 
unsound  meat  for  sale,"  although  he  is  liable  to 
have  the  unsound  meat  seized  and  destroyed,  is 
not  liable  to  the  penalties  imposed  by  sect  117; 


and  it  may  be,  as  pointed  out  by  Day,  J.  in 
Barlow  v.  Terrett  (65  L.  T.  Rep.  148 ;  (1891)  2 
Q.  B.  107),  that  the  Legislature  thought  that  the 
person  who  only  deposited  for  sale  was  sufficiently 
punished  by  the  loss  of  the  meat.  Barlow  v. 
Terrett  (ubi  sup.)  is  precisely  in  point  in  the 
appellant's  favour.  No  doubt  it  was  decided  on 
a  different  Act — namely,  the  Nuisances  Removal 
Act  1863  (26  &  27  Vict  c.  117),  s.  2— but  the 
words  of  that  section  are  precisely  the  same  as 
the  words  in  sects.  116  and  117  of  the  Act  of 
1875,  and  while  under  that  section — sect  2  of 
the  Act  of  1863 — the  inspector  may  examine  and 
seize  unsound  meat  "deposited  for  the  pur- 
pose of  sale,"  as  in  sect.  116  of  the  Act  of  1875, 
when  it  comes  to  the  penalty  part  of  the  section, 
the  person  who  "  deposits  "  is  omitted,  and  the 
same  words  are  used  as  in  sect.  117.  It  was  there 
held  that  for  a  conviction  there  must  be  either  a 
sale  or  an  exposure  for  sale,  and  that  merely 
depositing  for  sale  was  not  enough.  Coming  to 
sect.  28  of  the  Act  of  1890,  the  word  "  sold*'— 
"  sold  or  exposed  for  sale " — is  new,  but  ^  that 
section  was  only  intended  to  extend  the  list  of 
articles  and  to  include  more  articles  of  food  within 
this  legislation,  but  it  does  not  create  any  new 
offences,  and  was  not  intended  to  increase  the 
number  of  offences,  and  it  therefore  does  not 
create  the  offence  with  which  the  appellant  is 
charged. 

Banckwerts,  K.C.  (Sington  with  him)  for  the 
respondent — The  magistrate  took  the  right  view 
of  these  sections,  and  the  conviction  was  right 
In  sect.  117  the  words  "to  whom  the  same 
belongs  "  must  mean  "  belongs  "  at  the  time  of 
the  seizure,  and  that  person  was  the  appellant  If 
the  construction  put  upon  these  sections  in 
Barlow  v.  Terrett  (ubi  sup.)  be  adopted,  then  no 
meaning  can  be  given  to  the  words  "  to  whom  the 
same  belongs,"  and,  by  the  decision  of  Day,  J.  in 
that  case,  no  effect  is  given  to  the  word 
"  belongs  "  as  distinct  from  •«  did  belong."  The 
words  '*  did  belong  at  the  time  of  exposure  for 
Bale  "  were  put  in  to  prevent  some  persons  from 
escaping  the  penalty  who  otherwise  would  not 
escape.  The  unsound  meat  must  be  seized  under 
one  of  three  conditions — namely,  if  "  exposed 
for  sale,"  or  "deposited  for  the  purpose  of 
sale,"  or  "of  preparation  for  sale,  and  then 
when  we  come  to  sect.  117  the  penalty  is  imposed 
upon  (amongst  others)  "  the  person  to  whom  the 
same  belongs " — that  is,  belongs  at  the  time  of 
seizure;  and  there  is  no  ground  for  saying  that 
"  exposure  for  sale "  is  necessary,  or  that  it  is 
necessarily  the  last  step  before  proceedings  can 
be  taken.  On  the  true  construction  of  the  section 
mens  rea  is  necessary,  and  that  was  present  in 
this  case;  the  innocent  purchaser  is  excluded 
from  its  operation,  and  that  solves  every  diffi- 
culty. The  cases  showing  where  mens  rea  is 
necessary  are  collected  and  considered  by 
Wright,  J.  in  Sherrae  v.  Be  Rutzen  (72  L.  T. 
Rep.  839;  (1895)  1  Q.  B.  918).  [Clarke  HaU 
referred  to  Blaker  v.  lHUstone  (70  L.  T.  Rep.  31  ; 
(1894)  1  Q.  B.  345)  as  showing  that  it  was  not 
necessary  that  the  defendant  should  have  per- 
sonal knowledge  of  the  condition  of  the  meat.] 
Exposure  for  sale  is  not  necessary  for  a  convic- 
tion under  Beet.  117.  In  M allinson  v.  Carr  (63 
L.  T.  Rep.  459 ;  (1891)  1  Q.  B.  48)  it  was  held  that 
a  person  who  had  in  his  possession  unsound  meat 
intended  for  the  food  of  man  was  liable  to  be 
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'convicted  under  sect.  117,  notwithstanding  that  I 
he  had  not  exposed  the  meat  for  sale ;  and  that 
case  was  not  disapproved  of  in  Wieland  v.  Butler- 
Hogan  (21  Oox  Mag.  Cas.  522 ;  90  L.  T.  Rep.  588), 
where  it  was  distinguished.  Therefore,  even  on 
the  construction  of  sect.  117  itself,  this  conviction 
was  right.  Coming  to  sect.  28  of  the  Act  of  1890, 
the  word  "  sold  "  is  introduced  for  the  first  time, 
thereby  giving  a  new  cause  of  seizure  and  creating 
a  new  offence,  and  the  section  extends  and  applies 
both  sects.  116  and  117  to  cases  where  the  articles 
are  "  sold,  or  exposed  for  sale,  or  deposited  in  any 
place  for  the  purpose  of  sale,  or  of  preparation 
for  sale."  Under  the  former  section — seot.  116 — 
as  it  then  stood  the  inspector  could  not  have 
seized  where  the  meat  had  been  already  sold  and 
the  exposure  of  it  had  ceased,  and  it  was  to  meet 
that  difficulty  that  the  word  "  sold  "  was  inserted, 
so  that  the  person  who  had  sold  the  unsound 
meat  might  be  proceeded  against,  although  the 
exposure  had  ceased.  The  section  was  intended  not 
only  to  create  new  offences,  but  also  to  extend 
the  provisions  of  sec  r.  117  to  those  new  offenoes. 
Therefore  theperBon  who  either  sells  it  or  deposits 
it  for  purpose  of  sale  is  liable,  and  sub-sect.  2  of 
sect.  28  shows  that  the  responsibility  of  the 
owner  was  extended. 

Clarke  Hall  in  reply. — If  sect.  28  of  the  amend- 
ing Act  is  made  to  apply  not  only  to  articles, 
but  to  offences,  then  the  appellant  would  come 
under  it.  Sect.  117  was  applied  to  the  new  sec- 
tion to  enable  the  magistrate  to  condemn  un- 
sound meat  in  cases  where  he  could  not  have  done 
so  before;  but  it  does  not  follow  that  because 
sect.  117  was  put  in  to  enable  the  magistrate  to 
condemn  in  cases  where  the  meat  was  sold  there- 
fore the  section  has  created  a  new  offence.  The 
word  "  Bold  "  was  introduced  in  sect.  28  to  meet 
the  case  of  Vinter  v.  Hind  (48  L.  T.  Rep.  359 ;  10 
Q.  B.  Div.  63),  and  to  prevent  a  person  who  had 
already  exposed  it  for  sale  and  had  sold  it  from 
escaping  punishment.  Then  with  regard  to 
Bartow  v.  Terrett  (ubi  sup),  where  it  was  held 
that  exposure  for  sale  was  necessary  under  sect.  2 
of  the  Act  of  1863,  it  was  to  meet  that  decision 
that  the  amendment  was  made  in  sect.  47,  sub- 
sect.  2,  of  the  Public  Health  (London)  Act  1891 
by  introducing  the  words  "  deposit  for  the  pur- 
pose of  sale,"  and  thereby  rendering  liable  to  the 
penalty  the  person  who  had  (l  deposited  for  the 
purpose  of  sale,"  which  would  have  applied 
against  the  appellant  if  this  case  had  been  in  the 
metropolis.  Oatside  the  metropolis  the  decision 
in  Barlow  v.  Terrett  (ubi  sup.)  atill  applies. 
Sect.  28  applies  to  "  all  articles  "  and  that  only. 
Where  a  now  offence  is  to  be  oreated  it  ought  to 
be  done  in  clear  language. 

Lord  Alvkrstone,  O.J. — My  mind  has  fluc- 
tuated a  good  deal  during  the  course  of  this 
argument.  There  is  so  much  to  be  said  on  broad 
principles  in  favour  of  the  view  of  counsel  for  the 
respondent  that  if  I  could  see  fair  reasons  for 
construing  the  amending  words  of  sect.  28  of  the 
Act  of  1890  as  a  general  Act  which  read  into  all 
those  previous  sections  words  not  to  be  found 
there  before,  1  should  have  thought  there  was  a 
great  deal  to  be  said  for,  and  great  force  in,  the 
respondent's  argument  that  this  conviction  is 
right.  It  seems  to  me,  however,  that,  looking  at 
the  scope  of  the  amending  Act  and  the  previous 
legislation,  we  cannot  come  to  that  conclusion. 


It  is  perfectly  true  that  this  statute  is  a  statute 
which  ought  to  be  construed  liberally  in  the 
sense  of  making  it  effective  in  order  to  prevent 
diseased  meat  and  diseased  food  of  various  kinds 
from  being  sold  to  persons  who  are  not  them- 
selves able  to  detect  whether  the  meat  or  the 
food  is  good  or  not.  But  it  must  be  remembered 
that  that  particular  evil  is  met,  as  far  as  it  can 
be  met,  by  the  power  to  seize  the  meat,  and  that 
the  additional  punishment,  if  I  may  use  the 
expression,  of  inflicting  a  fine  on  the  persons  who 
have  done  it  or  who  are  parties  to  the  doing  of 
it,  though  it  may  be  very  desirable  to  prevent  the 
thing  from  occurring  again,  does  not  afford  any 
direct  protection  to  the  public  in  the  matter  of 
the  meat  that  is  so  seized.  That  being  so,  we 
have  to  remember  that  sect.  117  is  a  penal 
section ;  it  is  a  section  which  in  the  part  of  it 
that  we  are  now  considering  imposes  a  penalty 
on  certain  persons,  and  we  have  now  to  aay 
whether  that  section — sect.  117 — taken  by  itself  as 
is  contended,  or  amended,  as  it  must  be  taken  as 
being  amended,  by  sect.  28  of  the  Act  of  1890,  is 
wide  enough  to  include  the  case  of  a  penalty  and 
to  enable  a  penalty  to  be  inflicted  upon  a  person 
who  has  deposited  for  sale,  but  whose  article  has 
not  itself  been  exposed  for  sale.  Now,  taking 
sect.  117  by  itself,  I  think  that,  whatever  may  be 
said  as  to  Barlow  v.  Terrett  (ubi  sup.),  there  is 
nothing  to  enable  us  to  answer  the  reasoning 
which  Bay,  J.  then  adopted  undoubtedly.  He 
regretted  that  he  was  obliged  in  that  case  to 
quash  the  conviction  and  let  the  appellant  off. 
That  would  point  to  his  strong  view  that  the 
statute  could  not  be  construed  in  the  way  which 
would  make  the  person  liable  to  the  penalty 
under  the  circumstances.  Therefore,  if  anything, 
it  shows  that  Day  and  Lawranoe,  J  J.  would,  if 
they  possibly  could,  have  put  upon  this  statute 
the  construction  which  counsel  for  the  respon- 
dent now  contends  for.  Now,  sect.  116  provides 
for  the  seizure  of  meat  "exposed  for  sale,  or 
deposited  in  any  place  for  the  purpose  of  sale,  or 
of  preparation  for  sale,  and  intended  for  the  food 
of  man."  Then  sect.  117,  directing  that  the 
justice  might  condemn  the  article  seized,  went 
on  to  order  it  to  be  destroyed  so  as  to  prevent  it 
from  being  "exposed  for  sale,  or  used  for  the 
food  of  men "  ;  and  then  it  went  on  to  say, 
"  and  the  person  to  whom  the  same  belongs,  or 
did  belong  at  the  time  of  exposure  for  sale,  or  in 
whose  possession  or  on  whose  premises  the  same 
was  found,  shall  be  liable  to  a  penalty,"  and  so 
forth.  Now,  the  last  words  in  this  sentence,  "  in 
whose  possession  or  on  whose  premises  the  same 
was  found,"  have  not  to  be  considered  in  this  case, 
inasmuch  as  the  meat  in  question  was  not  in  the 
possession  of  the  appellant  or  on  his  premises 
when  it  was  found  and  Beized  by  the  respondent. 
I  desire  to  say  that  I  see  no  reason  at  present  to 
doubt  the  decision  in  B laker  v.  TiUstone  (ubi  tup.), 
to  the  effect  that,  upon  a  summons  under  sect.  117 
against  a  person  for  having  in  his  possession  and 
deposited  upon  his  premises,  for  the  purpose  of 
preparation  for  sale  and  intended  for  tne  food  of 
man,  meat  which  was  unsound,  it  is  not  necessary 
to  show  that  the  defendant  had  personal  know- 
ledge of  the  condition  of  the  meat.  It  seems  to 
me  that,  having  regard  to  the  particular  language 
used  in  the  section  and  the  object  of  the  Legis- 
lature, there  is  no  reason  why  the  person  who 
has   actually  in   his  possession   that   unsound 
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article  which  is  intended  for  the  food  of 
man  should  not  be  liable  for  the  penalty, 
and  that  was  the  view  we  took  of  the  matter  in 
the  case  of  Wieland  v.  Butler -Hog  an  {ubi  sup.), 
where  we  were  able  to  distinguish  the  case  on  the 
ground  that  in  that  case  there  was  no  evidence  at 
all  of  the  meat  being  intended  for  the  food  of 
man  after  it  had  gone  bad.  Therefore  I  do  not 
think  that  the  argument  which  counsel  for  the 
respondent  has  pressed  upon  us,  that  mens  rea. 
or  guilty  knowledge,  is  necessary  for  the  whole  of 
the  section,  is  one  to  which  we  can  give  effect. 
Going  back  to  the  words  in  sect.  117,  "  and  the 
person  to  whom  the  same  belongs,  or  did  belong 
at  the  time  of  exposure  for  sale/'  it  seems  to  me, 
as  Day,  J.  has  pointed  out  in  Barlow  v.  Terrett 
(ubi  sup.),  it  may  be  that  in  the  master  of  penalty 
the  Legislature  thought  that  the  forfeiture  of 
the  meat  was  a  sufficient  punishment  unless  there 
had  been  an  actual  exposure  for  sale,  and  I  con- 
fess I  am  unable  to  read  the  words  counsel  for 
the  respondent  has*  referred  to,  "  and  the  person 
to  whom  the  same  belongs,"  as  meaning  "  belongs 
at  the  time  of  seizure."  Though  I  do  not  deny 
that  counsel  has  put  most  ingenious  cases  to 
account  for  the  following  words,  "  or  did  belong 
at  the  time  of  exposure  for  sale,"  the  more 
natural  meaning  of  that  section  Beems  to  me  to 
be  that  exposure  for  sale  is  a  condition  precedent 
before  the  penalty  can  be  inflicted  upon  any 
person  under  that  part  of  the  section.  Passing 
to  sect  28  of  the  Act  of  1890, 1  have  already 
indicated  that  if  I  had  been  able  to  read  sub- 
sect.  1  of  sect  28  as  an  enumeration  of  different 
classes  of  articles 'that  might  be  seized,  or  diffe- 
rent states  of  circumstances  under  which  articles 
might  be  seized  as  applicable  to  all  the  sections, 
I  think,  as  1  have  already  said,  it  would  be  a 
difficult  argument  to  answer.  But.  as  has  been 
pointed  out,  except  the  word  "  sold,"  the  words 
"  deposited  in  any  place  for  the  purpose  of  sale  " 
occurred  in  sect.  116,  and.  inasmuch  as  sect.  28  of 
the  Act  of  1890  extended  all  the  sections — that  is, 
sects.  116  to  119  of  the  Act  of  1875— to  all 
articles  intended  for  the  food  of  man,  and  so 
forth,  I  think  it  is  too  strong  to  say  that  the 
penal  section,  the  section  imposing  the  penalty — 
namely,  sect  117 — has  been  extended  in  the  sense 
of  doing  away  with  that  which  was,  if  1  am  right, 
a  specific  condition  precedent — namely,  exposure 
for  sale — before  a  penalty  could  be  inflicted.  I 
think  the  broad  and  the  true  view  of  sect.  28  is 
that  which  counsel  for  the  appellant  has  indicated 
—namely,  that  sect  28  merely  extends  those 
sections  of  the  Act  of  1875  to  different  articles 
not  before  included.  It  is  true  that  the  word 
"sold,"  introduced  insect  28,  does  afford  some 
ground  for  the  contention  that  articles  in  a 
different  category  were  also  to  be  dealt  with 
under  those  sections.  But  that  does  not  seem  to 
me  to  Bttengthen  the  argument  of  counsel  for 
the  respondent,  because,  if  he  is  right  in  regard 
to  the  extension  of  the  law  in  that  respect,  it  is 
an  extension  which  under  ordinary  circumstances 
is  in  the  direction  of  something  which  has 
occurred  after  the  exposure  for  sale  has  taken 
place.  Speaking  for  myself,  I  do  not  think  we 
can  altogether  disregard  the  amendment  intro- 
duced upon  this  matter  by  sect.  47,  sub-sect.  2,  of 
the  Public  Health  (London)  Act  1891  (54  &  55 
Vict.  c.  76).  In  that  sub- section  the  previous 
Act  applicable   on    this   subject — namely,    the 


Nuisances  Removal  Act  1863  (26  &  27  Vict, 
o.  117),  s.  2— had  been  amended,  and  the  words 
"or  deposit  for  the  purpose  of  sale  or  of  pre- 
paration for  sale "  were  put  in,  which  make  it 
clear  that  the  case  now  in  question  would  be  an 
offence  within  the  metropolis.  Counsel  for  the 
respondent  has  said  that  these  words  were  not 

Eut  in  the  general  Act  of  1890,  because  the 
legislature  thought  that  that  provision  already 
extended  to  other  parts  of  the  country,  and  that 
it  was  an  offence  previously  existing  in  other 
parts  of  the  country.  I  cannot  take  that  view, 
having  regard  to  what  has  been  said  as  to  the 
amending  of  the  Act  of  1890.  For  these  reasons 
I  am  of  opinion  that  the  view  taken  by  the 
learned  magistrate  was  not  the  correct  view.  I 
admit  the  case  is  one  of  great  difficulty,  but,  in 
my  opinion,  we  cannot  uphold  this  conviction. 

Kennedy,  J. — I  am  entirely  of  the  same 
opinion.  I  have  nothing  to  add  except  that  I 
should  like  to  say  that  it  is  a  very  difficult  point, 
and  the  statutes  have  left  the  matter  in  such  a 
condition  that  it  is  not  easy  to  form  any  definite 
opinion  on  anything  connected  with  this  legis- 
lation. 

Ridley,  J. — I  concur.  I  think  also  that  the 
matter  is  one  which  requires  a  minute  examina- 
tion, but  on  the  whole  I  am  satisfied  that  the 
opinion  of  the  Lord  Chief  Justice  is  right. 

Appeal   allowed    with    costs.      Conviction 
quashed. 

Solicitors  for  the  appellant,  Woodhouse  and 
Davidson,  for  J.  T.  Woodhouse,  Aske,  and  Ferens, 
Hull. 

Solicitor  for  the  respondent,  E.  Laverack,  Town 
Clerk,  HulL 


April  4  and  12, 1905. 

(Before  Lord  Alvebstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Kensit  (app.)  v.  Dean  and  Chapter  of  St. 

Paul's  (resps.).  (a) 

Ecclesiastical  law — Brawling  in  church — "  Dis- 
turbing "  clergyman  during  service — Ordination 
by  bishop  to  •  priest1 s  orders — Reading  protest 
against  candidate — Charge  of  ritualistic  prac- 
tices— "  Impediment "  to  ordination — "  Notable 
crime  " — Ecclesiastical  Courts  Jurisdiction  Act 
1860  (23  &  24  Vict.  c.  32),  s.  2. 

The  assisting  at  or  taking  part  in  the  service  in  a 
church  in  which  breaches  of  prescribed  ritual 
have  taken  place  does  not  constitute  an  "  impedi- 
ment, "  or  "  notable  crime  "  in  a  candidate  for 
priest* s  orders  within  the  meaning  of  the  exhor- 
tation in  the  form  in  the  Prayer  Book  for  the 
ordering  of  priests,  wherein  the  bishop  exhorts 
the  people  that,  if  any  of  them  know  any  "  im- 
pediment or  notable  crime  "  in  any  of  the  can- 
didates, he  is  to  come  forth  and  show  what  the 
crime  or  impediment  is. 

Case  stated  by  the  Court  of  Quarter  Sessions  of 
the  City  of  London  upon  an  appeal  to  them. 

The  appeal  to  the  City  Quarter  Sessions  was 
an  appeal  by  John  Alfred  Kensit  against  a  con- 
viction by  the  Lord  Mayor  before  the  court 
of  summary  jurisdiction  sitting  at  the  Mansion 
House    Justice   Room  on  the  4th  March  1904 

(a)  Reported  by  W.  W.  OnA,Esq.,  BarriBter-at-Law. 
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upon  an  information  laid  for  and  on  behalf 
of  the  Dean  and  Chapter  of  the  Cathedral 
Church  of  St.  Paul's  charging  Mr.  Kensit 
for  that  he  did  on  Sunday,  the  28th  Feb., 
at  the  ten  o'clock  service  at  St.  Paul's 
Cathedral,  "unlawfully  disturb  a  clergyman  in 
holy  orders,  to  wit,  the  Bight  Rev.  the  Lord 
Bishop  of  London,  then  celebrating  the  rite  of 
ordination  in  a  certain  cathedral  church,  to  wit, 
St.  Paul's  Cathedral,"  contrary  to  the  statute, 
&c.,  for  which  offence  he  was  ordered  to  pay  a 
fine  of  5Z.,  and  in  default  of  distress  to  be  im- 
prisoned for  one  day. 

Against  this  conviction  Mr.  Kensit  appealed  to 
the  quarter  sessions  of  the  city  of  London  held 
at  the  Guildhall  on  the  27th  April  1904.  The 
proceedings  were  taken  under  sect.  2  of  23  &  24 
Vict.  c.  32  (the  Ecclesiastical  Courts  Jurisdiction 
Act  1860). 

The  evidence  disclosed  that  on  Sunday,  the 
28th  Feb.  1904,  the  Bishop  of  London  was  con- 
ducting an  ordination  service,  and  was  in  front 
of  the  Communion  table. 

James  Brown,  dean's  verger,  deposed  as  fol- 
lows :— 

I  saw  Mr.  Kensit  walking  up  the  ohoir  accompanied 
by  several  others,  I  think  six.  I  heard  the  bishop  re  ad 
from  the  service-book  the  words  beginning,  "  Bat  yet  if 
there  be  any  of  yon  knowing  any  impediment  or  notable 
orime  in*  any  of  them  for  which  he  ought  not  to  be 
reoeived  into  this  holy  ministry,  let  him  come  forth  in 
the  name  of  God  and  show  what  the  orime  or  impedi- 
ment is."  Someone  asked  Mr.  Kensit  to  come  nearer 
the  bishop — I  think  he  was  Mr.  Lee,  the  ohapter  olerk. 
They  did  so.  Mr.  Kensit  had  a  paper  in  his  hand  which 
he  commenced  to  read.  The  bishop  said,  "  Unless  the 
impediment  comes  within  these  bounds  (reading  from  a 
paper)  I  shall  prosecute  yon  for  brawling."  [The 
original  document  was  produced  and  handed  to  the 
Benoh  and  initialled  by  the  chairman.  In  the  course  of 
the  argument  it  was  stated  by  counsel  to  be  an  opinion 
furnished  to  the  Bishop  of  London  by  Mr.  Lewis  Dibdio, 
KC.  when  at  the  Bar  and  before  he  became  Dean  of 
Arches,  and  the  Rev.  M.  P.  Gibson  also  deposed  on 
oath  to  the  same  effect.]  Mr.  Kensit  said :  "  Tou 
nave  not  heard  what  I  have  to  say."  He  then  read 
from  the  printed  paper  now  shown  to  me.  I  think  the 
bishop  said :  "  One  person  named  is  not  here,"  and 
added,  "  I  shall  prosecute  you  to-morrow  for  brawling." 
Some  of  his  party  also  protested,  and  they  then  all 
returned  through  the  ohoir  down  the  nave  and  out  of 
the  west  door.  The  service  then  prooeeded  to  its  con- 
clusion.   The  proceedings  created  a  commotion. 

In  the  course  of  his  cross-examination  by 
counsel  the  witness  said  : 

He  made  no  more  noise  than  that  necessarily  caused 
by  persons  hastily  coming  forward.  On  his  reaching 
the  second  name  on  the  printed  paper  the  bishop  said : 
"  That  gentleman  is  not  coming  forward."  Mr.  Kenrit 
then  desisted  reading  about  him,  saying,  "  Thank  you, 
my  Lord." 

In  the  course  of  his  re-examination  by  counsel 
the  witness  said : 

The  bishop  pointed  out  at  the  commencement  that 
matters  of  ritual  did  not  constitute  an  "  impediment." 

Amongst  those  ordained  priests  by  the  bishop 
was  included  the  Rev.  Basil  Saunders  Dyer.  The 
protest  read  with  regard  to  him  was  in  the  fol- 
lowing terms : 

I  object  to  Basil  Saunders  Dyer,  who  has  been  assist- 
ing at  St.  Matthias',  Stoke  Newington,  and  has  there 
been  guilty  of  helping  forward  the  effort  to  make  our 


beautiful  Communion  Service  resemble,  as  far  as  pos- 
sible, the  Roman  Mass.  On  Sunday  last,  in  this  church, 
Roman  vestments  were  worn,  candles  burned  when  not 
required  for  light,  distinct  aotsof  adoration  were  made  to 
the  elements,  and  out  of  a  considerable  congregation  only 
four  persons  communicated.  In  this  church  there  are  sepa- 
rate Bides  assigned  for  men  and  women,  but  the  number  of 
men  attendants  is  so  small  that  half  the  spaoe  allotted 
to  them  is  filled  with  ladies.  Seven  lamps  are  continually 
burning  before  the  so-called  altar.  There  is  a  distlnot 
Soman  request  painted  on  the  walls  of  the  Lady  Chapel, 

"  Of  your  charity  pray  for  the  souls  of ."     Then 

follow  the  names  of  four  dead  persons. 

The  rubric  in  the  Book  of  Common  Prayer 
following  the  exhortation  in  the  service  set  out 
for  the  ordering  of  priests  is  as  follows : 

And  if  any  great  orime  or  impediment  be  objected, 
"the  bishop  shall  suroease  from  ordaining  that  person 
until  such  time  as  the  party  accused  shall  be  found  dear 
of  that  orime. 

This  the  bishop  admittedly  did  not  do,  relying 
on  the  legal  opinion  furnished  to  him  that  the 
above  practices  would  not,  even  if  proved  against 
Mr.  Dyer,  constitute  an  "impediment"  within 
the  meaning  of  the  Prayer  Book. 

The  Court  of  Quarter  Sessions  considered  them- 
selves bound  by  the  opinion  of  Sir  Lewis  Dibdin 
as  to  the  meaning  of  the  word  "  impediment,"  and, 
as  Mr.  Kensit  did  not  desist  when  informed  by 
his  Lordship  that  irregularities  in  matters  of 
ritual  would  not,  even  if  proved,  constitute  an 
"impediment,"  they  affirmed  the  conviction,  as 
they  were  of  opinion  that  his  subsequent  conduct 
did  "  disturb  "  the  congregation  within  the  mean- 
ing of  23  &  24  Yict.  c.  32,  s.  2. 

if,  however,  the  court  should  be  of  opinion  that 
such  practices  as  were  alleged  in  the  case  of  Mr. 
Dyer  would,  if  proved,  constitute  an  "impedi- 
ment," then  as  the  Bishop  of  London  did  not 
surcease  until  the  complaint  could  be  heard,  as 
required  by  the  notice,  Mr.  Kensit  was  guilty  of 
no  illegal  act,  but  was  acting  strictly  within  his 
right  in  coming  forward  when  called  upon  by  the 
bishop  to  do  so  in  the  name  of  God. 

In  the  event  of  the  court  holding  that  offences 
against  ritual  or  doctrine  do  constitute  an  "  im- 
diment,"  the  conviction  was  to  be  quashed;  if 
otherwise,  the  conviction  was  to  stand. 

Attached  to  the  case  was  a  copy  of  the  con- 
viction, grounds  of  appeal,  of  the  recorder's  notes 
taken  at  the  hearing,  the  printed  protest  of  Mr. 
Kensit,  and  the  opinion  relied  on  by  the  Bishop 
of  London. 

The  protest  of  Mr.  Kensit  was  headed  "  Ordina- 
tion Protest  at  St.  Paul's  Cathedral  on  Sunday 
morning,  the  28th  Feb.  1904,"  and  began : 

I,  John  Alfred  Kensit,  feel  it  to  be  incumbent  upon 
me  to  make  very  serious  objections  to  four  out  of  the 
eight  deacons  who  are  candidates  this  morning  for  the 
office  of  presbyter  or  priest  in  our  Protestant  reformed 
Church.  I  call  the  impediments  serious,  as  they  form  a 
oomplete  betrayal  of  the  distinctive  principles  for  which 
our  martyrs  died,  and  for  whioh  the  Church  of  England 
exists.  First,  I  object  to  Basil  Saunders  Dyer  [then 
followed  the  objections  to  Mr.  Dyer  and  the  three  other 
persons  named  in  the  protest,  all  the  objections  being  on 
the  ground  of  alleged  ritualistic  practices].  In  the  face 
of  these  faots  concerning  the  four  candidates  I  have 
named,  I  call  upon  you,  my  Lord  Bishop,  to  abstain  from 
ordaining  them  to  the  Church's  ministry,  and  thus  prove 
yourself  faithful  to  your  own  consecration  vow  that  yon 
would  be  faithful  in  ordaining,  sending,  or  laying  bands 
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span  others.  To  thus  do  your  duty  would  give  assur- 
anee  to  ike  laity  of  the  diocese  that  you  intend,  by 
God's  help,  to  ohook  the  advanoe  of  sacerdotalism  and 
illegal  ritual,  and  we  might  then  begin  afresh  to  trust 
the  bishops. 

Attached  to  the  case  also  there  was  the  opinion 
of  Mr.  Lewis  Dibdin,  K.O.  (now  the  Bean  of 
Arches),  which  was  as  follows  : 

I  think  it  is  dear  that  neither  membership  of  an 
11  %Ura  High  Churoh  society,"  nor  the  candidate's  inten- 
tion to  be  ordained  on  the  title  of  an  inonmbent  who 
employs  extreme  (and  I  will  assume  illegal)  practices  in 
public  worship,  constitutes  a  "  notable  crime  "  or  an 
"impediment"  within  the  Ordinal.  It  is  obvious  that 
neither  is  a  '*  crime,"  and  " impediment"  is  a  teohnioal 
word  importing  those  disqualifications  for  orders  which 
are  either  absolute,  as  in  the  case  of  an  unbaptieed 
person,  or  only  to  be  removed  by  speoial  dispensation,  as 
bastards. 

There  was  also,  during  the  coarse  of  the  argu- 
ment, put  before  the  court  a  copy  of  the  Record 
of  the  25th  March  1904,  containing  a  joint  opinion 
of  Sir  John  Dobson  and  Sir  Herbert  Jenner, 
given  in  1843,  npon  similar  matters,  and  the 
circumstances  under  which  the  opinion  was  given, 
which  had  been  sent  to  that  paper  by  a  correspon- 
dent after  the  trial  of  Mr.  Kensit.  The  circum- 
stances were  as  follows : 

In  1843,  at  the  church  of  St.  Stephen,  the 
Bishop  of  New  York  admitted  a  Mr.  Carey,  in 
spite  of  protests  then  publicly  made  on  the 
ground  of  Romish  error,  to  the  order  of  priest- 
hood. This  action  on  the  part  of  the  bishop  led 
to  the  sending  to  England  of  certain  questions  as 
to  the  construction  of  the  rubrics  in  the  Ordinal, 
in  order  "to  obtain  the  best  legal  advice  upon 
them." 

The  case  was  taken  to  Doctors'  Commons  and 
prepared  by  proctors  and  indorsed  by  them  thus : 
"  For  the  joint  opinion  of  Her  Majesty's  Advocate 
and  Br.  Jenner." 

As  no  copy  of  the  American  Book  of  Common 
Prayer  was  at  hand,  the  opinion  was  based  upon 
the  rubrics  and  Ordinal  of  the  English  Prayer 
Book. 

The  case  and  the  opinion  in  full,  omitting 
only  lhe  quotations  from  the  Ordinal,  were  as 
follows : 

Some  difference  of  opinion  prevails  as  to  the  interpre- 
tation of  the  words  in  the  above  address  by  the  bishop, 
beginning  "  Good  people,  these  are  they  whom  we  pro- 
pose," &o.,  "  if  there  be  any  of  vou  who  knoweth  any 
impediment  or  notable  crime,"  &o. ;  and  also  as  to  the 
parties  addressed  under  the  description  "people"  or 
"congregation,"  whether  it  includes  the  clergy  present 
as  well  as  the  laity.  Tour  opinion  is  requested  on  the 
following  points : 

1st.  Does  that  call  embrace  clergymen  as  well  as  lay- 
men ?  Looking  at  the  object  the  bishop  must  be  sup- 
posed to  hare  in  view  in  making  the  call,  we  are  of 
opinion  that  clergymen  as  well  as  laymen  are 
included. 

2nd.  Kay  an  impediment  of  a  purely  doctrinal  nature, 
as  Bomiah  heresy,  for  example,  be  stated  P  We  think 
that  snob  an  impediment,  if  it  exists,  may  and  ought  to 
be  stated. 

3rd.  In  oaae  the  impediment  has  been  stated  privately 
to  the  bishop  already,  and  he  has  satisfied  himself  about 
it,  and  chooses  to  ordain,  does  that  take  away  the 
right  of  a  public  statement  ?  In  the  case  here  supposed 
we  think  that  neither  the  right  nor  the  duty  of  a 
public  statement  is  taken  away. 
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4th.  When  such  an  impediment  is  stated  under  such 
oiroumstanoee,  supposing  the  right  to  make  the  state- 
ment, may  the  bishop  proceed,  or  is  he  bound  to  suspend 
the  ordination  P  We  are  of  opinion  that  the  bishop  is 
bound  by  the  rubric  to  "  surcease  from  ordering  "  where 
the  alleged  impediment  is  of  suoh  a  nature  as  to  dis- 
qualify the  person  against  whom  it  is  objected  (if  the 
same  be  proved)  from  obtaining  priest's  orders,  notwith- 
standing any  previous  inquiries  on  the  subject.  The 
bishop  must,  however,  be  allowed  to  exeroiee  his  discre- 
tion as  to  the  effect  of  the  alleged  impediment,  and, 
unless  it  is  of  a  serious  nature,  we  see  nothing  to  prevent 
his  proceeding  with  the  ordination. 

John  Dobson,  Herbert  Jenner,  Doctors' 
Commons,  Deo.  14,  1843. 

Sect.  2  of  the  Ecclesiastical  Courts  Jurisdic- 
tion Act  1860  (23  &  24  Vict.  c.  32)  provides  as 
follows : 

Any  person  who  shall  be  gailty  of  riotous,  violent,  or 
indecent  behaviour,  in  England  or  Ireland,  in  any 
oathedral  church,  parish  or  district  churoh  or  ohapel  of 
the  Churoh  of  England  and  Ireland,  or  in  any  ohapel  of 
any  religious  denomination,  or  in  England  in  any  place 
of  religious  worship  duly  certified  .  .  .  whether 
during  the  celebration  of  Divine  service  or  at  any  other 
time,  or  in  any  churchyard  or  burial  ground,  or  who 
shall  molest,  lot,  disturb,  vex,  or  trouble,  or  by  any 
other  unlawful  means  disquiet  or  misuse  any  preacher 
duly  authorised  to  preach  therein,  or  any  clergyman  in 
holy  orders  minis teriog  or  celebrating  any  sacrament, 
or  any  Divine  service,  rite  or  office,  in  any  cathedral, 
church,  or  ohapel,  or  in  any  okurobyard  or  burial 
ground,  shall  on  oonviotion  thereof  before  two  justices 
of  the  peace  be  luble  to  a  penalty  of  not  more  than  five 
pounds  for  every  such  offence,  or  may,  if  the  justices 
before  whom  he  shall  be  onvioted  think  fit,  instead  of 
being  subjected  to  any  pecuniary  penalty,  be  committed 
to  prison  for  any  time  not  exceeding  two  months. 

By  sect.  4,  persons  so  convicted  may  appeal  to 
the  next  quarter  sessions. 

Horace  Avory,  K.C.  (ff.  C,  Biron  and  Benjamin 
Whitehead  with  him)  for  the  appellant. — The 
court  has  power  in  this  case  to  draw  inferences  of 
fact,  and  the  first  question  is  whether,  if  the 
appellant  was  wron£  in  his  view  that  there  was 
an  impediment  or  notable  crime,  he  nevertheless 
had  been  guilty  of  brawling;  and,  secondly, 
whether  these  allegations  against  a  person  about 
to  be  ordained  would  constitute  an  impediment 
or  notable  crime.  With  regard  to  the  first  point, 
what  the  appellant  did  in  this  case  did  not 
amount  to  the  offence  of  brawling.  Merely  to 
make  a  mistake  in  ecclesiastical  law  would  not 
amount  to  brawling.  The  kind  of  brawling 
referred  to  is  such  brawling  as  is  intended  by  the 
Act  5  &  6  Edw.  6,  c.  4,  which  prohibits  persons 
from  "quarrelling,  chiding,  oi  brawling"  in 
church.  The  present  case  is  not  a  case  of  brawl- 
ing of  that  kind,  but  rather  resembles  the  case 
ot  a  person  objecting  to  the  banns  of  marriage. 
Originally  the  mode  of  signifying  assent  in 
answer  to  the  bishop's  exhortation  was  by  accla- 
mation of  the  people,  but  that  was  changed  into 
the  method  of  summoning  the  people  to  make 
objections,  if  they  had  any  (Gibson's  Codex, 
vol.  I,  p.  149),  and  the  summoning  of  the  people 
to  make  objections  was  a  substitute  for  the 
acclamation.  One  of  the  allegations  against  Mr. 
Dyer  was  that  he  had  assisted  at  a  service  where 
there  were  distinct  acts  of  adoration  of  the 
elements.  That  was  an  allegation  of  something 
which  at  all  events  might  amount  to  a  "  notable 
crime."    That  this  adoration  of  the  elements  is  a 
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notable  crime  is  proved,  first,  by  a  reference  to 
arts.  25  and  28  of  the  Articles  of  Religion,  which 
say  that  the  elements  ought  not  to  be  worshipped, 
and  to  1  Eliz.  c.  2,  s.  4,  which  makes  it  a  criminal 
offence  in  terms,  and  the  person  so  offending 
may  be  convicted  either  by  the  verdict  of  twelve 
men  or  by  the  notorious  evidence  of  the  fact. 
That  makes  it  a  notable  crime.  Following  upon 
that,  the  statute  13  Eliz.  o.  12,  s.  2,  deprived 
of  ecclesiastical  promotion  persons  who  main- 
tained any  doctrine  contrary  to  the  articles. 
SLord  Alverbtone,  O.J.  referred  to  Phillimore's 
Ccolesiastioal  Law,  vol.  1,  p.  94,  as  to  "  impedi- 
ments."] By  sect.  5  of  13  Eliz.  c.  12,  a  candi- 
date for  ordination  is  required  to  fulfil  certain 
conditions  before  he  can  be  ordained,  as,  for 
instance,  he  must  profess  the  doctrine  expressed 
in  the  articles,  and  he  cannot  be  ordained  "  unless 
he  shall  first  subscribe  to  the  said  articles."  The 
candidate  must  be  able  to  subscribe— that  is, 
honestly  subscribe — the  Thirty*  nine  Articles,  and 
if  it  can  be  shown  from  his  practices  that  he  cannot 
honestly  subscribe  them,  that  is  an  impediment. 
By  the  Clerical  Subscription  Act  1865  (28  &  29 
Yict.  c.  122)  he  is  required  to  make  a  declaration 
of  assent  to  the  Thirty- nine  Articles.  That  being 
so,  must  it  not  be  an  "  impediment"  if  it  can  be 
shown  that  the  candidate  cannot  honestly  make 
that  declaration  of  assent  P  These  allegations 
would  undoubtedly  afford  good  cause  for  depriv- 
ing a  clergyman  of  his  benefice  .* 

Heywood  v.  Bishop  of  Manchester,  50  L.  T.  Rep. 
286,  at  p.  240  ;  12  Q.  B.  Div.  404,  at  p.  414. 

That  case  clearly  shows  that  the  allegations 
alleged  against  Mr.  Dyer  in  this  case  would,  if 
substantiated,  be  good  ground  for  a  sentence  of 
deprivation,  and  also  good  ground  for  a  bishop  in 
refusing  to  institute  to  a  benefice,  and  yet  it  is 
said  that  they  are  not  good  ground  for  refusing  to 
ordain  the  candidate  against  whom  they  may  be 
proved.  All  the  appellant  did  was  to  read  once, 
and  once  only,  this  protest ;  he  was  entitled  under 
the  rubric  to  read  his  protest  once  for  all,  and, 
even  assuming  that  he  was  wrong  in  his  view,  can 
it  be  said  that,  merely  because  he  persisted  in 
once  reading  this  protest,  he  was  guilty  of  an 
offence  under  the  section  P  There  was  nothing  in 
what  he  did  to  "  disturb "  the  bishop  or  the 
congregation  in  any  way.  According  to  the 
opinion  of  Sir  John  Dobson  and  Sir  Herbert 
Jenner,  these  allegations,  if  proved,  were  a  suffi- 
cient "  impediment "  within  the  rubric. 

Danckwerts,  E.G.  (C.  W.  Mathews  and  A.  B. 
Kempe  with  him)  for  the  respondents.— Assuming 
the  very  utmost  against  Mr.  Dyer,  it  was  that  he 
was  a  deacon  in  a  church  in  which  the  incumbent 
was  guilty  of  ritualistic  practices.  That  was  no 
disqualification  either  as  an  "  impediment  "  or  as 
a  "notable  crime."  Taking  the  form  of  ordering 
priests  as  given  in  the  Prayer  Book,  one  cannot 
go  outside  that  to  find  impediments,  and  when 
the  form  uses  the  words  "any  impediment  or 
notable  crime,"  it  is  explained  afterwards  by  the 
words  in  the  rubric,  "  any  great  crime  or  impedi- 
ment." There  must  be  some  impediments  as  to 
which  there  is  a  discretionary  jfower.  Then  who 
is  to  judge  P  The  very  first  thing  is  that  the 
bishop  has  to  exercise  his  discretion.  If  the  objec- 
tion be  an  absolute  bar,  then  he  ought  to  stop  the 
ordering  of  that  person ;  but  if  it  is  only  a  discre- 
tionary and  not  an  absolute  bar,  then  he  must 


exercise  his  discretion.  Suppose  that  the  bishop 
decides  that  the  objection  is  not  bond  fide,  is  he 
then  to  surcease  from  ordering  that  person  P 
Clearly  not,  and  when  in  this  case  the  bishop 
went  on  with  the  service  the  appellant  ought  to 
have  desisted.  Instead  of  desisting,  all  these 
persons  walk  up  to  the  bishop,  and  that  clearly 
was  "disturbing"  the  clergyman  and  was 
brawling  : 

Clinton  v.  Hatchard,  1  Addams,  96. 

The  "  notable  crimes  "  aimed  at  are  such  great 
crimes  as  homicide,  sodomy,  and  so  on,  and  clearly 
could  not  apply  in  such  a  case  as  the  present; 
and  a  mere  objection  on  the  ground  of  ritualistic 
practices,  even  if  proved,  does  not  constitute  an 
"  impediment."  Mr.  Kensit  in  persisting  in  going 
on  after  his  objection  was  overruled  committed 
the  offence  charged.  Heywood  v.  Bishop  of  Man- 
chester (ubi  «un.)  is  not  at  all  in  point,  as  the  man 
had  been  ordained.    He  referred  to 


Lindwood,  p.  28. 
Avory,  K.C.  in  reply. 


Our.  adv.  vuli. 


April  12. — The  judgment  of  the  court  (Lord 
Alverstone,  0. J.,  Kennedy  and  Ridley,  JJ.)  was 
read  by 

Lord  Alyerstone,  C.J. — This  is  a  special  case 
stated  by  the  quarter  sessions  of  London,  affirming 
a  conviction  by  the  court  of  summary  juris- 
diction sitting  at  the  Mansion  House,  upon  an 
information  brought  by  the  respondents,  the 
Dean  and  Chapter  of  St.  Paul's,  against  the  appel- 
lant, John  Alfred  Kensit,  for  an  offence  under 
sect.  2  of  23  &  24  Vict.  c.  32,  for  unlawfully  dis- 
turbing the  Bight  Rev.  the  Lord  Bishop  of 
London  whilst  celebrating  the  service  of  the  rite 
of  ordination  in  St.  Paul's  Cathedral,  on  the  28th 
Feb.  1904.  In  the  paper  which  was  put  in  evi- 
dence in  the  proceedings,  and  produced  before  us, 
the  appellant  stated  that  he  felt  it  incumbent 
upon  him  to  make  very  serious  objections  to  four 
out  of  the  eight  deacons  who  were  candidates  on 
the  occasion  in  question  for  the  office  of  priest 
The  paper  as  regards  Basil  Saunders  Dyer — the 
only  one  of  the  four  mentioned  in  the  paper 
who  was  in  fact  about  to  be  ordained  priest— 
was  as  follows :  "  I  call  the  impediments  seriou*, 
as  they  form  a  complete  betrayal  of  the  distinctive 
principles  for  which  our  martyrs  died,  and  for 
which  the  Church  of  England  exists.  First,  I 
object  to  Basil  Saunders  Dyer,  who  has  been 
assisting  at  St.  Matthias',  Stoke  Newington,  and 
has  there  been  guilty  of  helping  forward  the 
effort  to  make  our  beautiful  Communion  service 
resemble,  as  far  as  possible,  the  Roman  mass. 
On  Sunday  last  in  this  church  Roman  vest- 
ments were  worn,  candles  burned  when  not 
required  for  light,  distinct  acts  of  adoration  were 
made  to  the  elements,  and  out  of  a  considerable 
congregation  only  four  persons  communicated. 
In  tnis  church  there  are  separate  sides  assigned 
for  men  and  women,  but  the  number  of  men 
attendants  is  so  small  that  half  the  space  allotted 
to  them  is  filled  with  ladies.  Seven  lamps  are 
continually  burning  before  the  so-called  altar. 
There  is  a  distinct  Roman  request  painted  on  the 
walls  of  the  Lady  Chapel, '  Of  your  charity  pray 

for  the  souls  of ,   then  follow  the  nanes  of 

four  dead  persons."  The  objections  to  three  of 
the  gentlemen  named  were  read  by  Mr.  Kensit, 
but  as  regards  one,  the  seoond  name  on  the  paper, 
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on  the  name  being  mentioned,  the  lord  bishop 
said, "  That  gentleman  is  not  coming  forward  " ; 
thereupon  Mr.  Kensit  desisted  from  reading  that 
part  of  the  paper.  The  Court  of  Quarter  Sessions 
held  that  the  matters  admitted  to  have  been 
alleged  by  Mr.  Kensit  were  not  "  impediments  or 
notable   crimes"    within  the    meaning    of    the 
rubric.    The  question  raised  for  our  decision  was 
stated  in  the  following  terms:     [His  Lordship 
read  the  terms.]    In  giving  our  decision  upon 
this  case  we  think  it  right  to  decide  only  the 
point  upon  which  our  opinion  is  asked  by  the  Court 
of  Quarter  Sessions,  but  we  desire  to  add  that  we 
are  by  no  means  sure  that  there  was  not  sufficient 
eridence  of  an  offence  under  the  statute  in  that 
after  the  bishop,  who  was  conducting  the  service, 
bad  clearly  stated  to  the  appellant  that  the  matters 
which  he,  the  appellant,  proposed  to  raise  were 
not,  in   the  opinion   of  the  bishop,  objections 
which   came   within  the   rubric,   the  appellant 
persisted  in  continuing  to  interrupt  the  service 
by  reading   from   the  paper.     But,  inasmuch 
as  the   Court   of    Quarter   Sessions   have   not 
decided  against  Mr.  Kensit  upon  this  ground, 
or  upon  anything  in  connection  with  the  way  in 
which  he  made  nis  protest,  as  we  have  said,  we 
think  it  right  to  deal  only  with  the  point  raised, 
and  make  the  foregoing  observations  in  order 
that  it  may  not  be  supposed  that  we  have  formed 
an  opinion  in  favour  of  the  appellant  upon  the 
other  points  which  were  discussed  in  argument, 
but  which  were  not  raised  in  the  case.    Dealing 
now  with  the  question  raised,  we  are  clearly  of 
opinion  that  the  matters  contained  in  the  protest 
of  Mr.  Kensit  are  not  impediments  within  the 
meaning  of  the  rubric.    Mr.  Avory  in  his  argu- 
ment went  so  far  as  to  contend  that  Mr.  Dyer 
in  having  assisted  at  St  Matthias',  Stoke  New- 
ington,  as  stated  in  the  protest,  in  which  church 
distinct   acts   of   adoration  were  made   to  the 
elements,  had  been  guilty  of  a  "  notable  crime," 
and  in  support  of  his  contention  he  relied  upon 
arts.  25  and  28  of  the  Articles  of  Religion,  and 
referred  to  sect.  4  of  the  statute  1  Eliz.  o.  2,  and 
sect  5  of  13  Eliz.  c.  12.    We  are,  however,  clearly 
of  opinion  that,  even  assuming  that  proceedings 
could  be  taken  under  these  statutes  in  respect  of 
the  matters  referred  to  in  the  appellant's  protest, 
the  allegations  fall  far  short  of  anything  which 
could  be  properly  described  as  charging  a  can- 
didate with  a  "  notable  crime,"  or  alleging  that 
that  there  was  in  any  of  them  any  "  impediment." 
The  history  of  these  words  "  notable  crime  "  and 
"  impediment "  can  clearly  be  traced  in  the  ancient 
constitutions  of  the  Church,  and,  to  quote  the 
Constitution  of  Archbishop  Reynolds,  cited   in 
Lindwood,  p.  33  (see  Phillimore's  Ecclesiastical 
Law,  2nd  edit,  vol.  1,  p.  94),  would  include  such 
offences   as  are  described   in   the   words  ^ "  no 
umoniac,     homicide,     person     excommunicate, 
usurer,  sacrilegious  person,  incendiary,  or  falsifier, 
nor  any  other  having  canonical  impediment,  shall 
be  admitted  into  holy  orders."    The  word  "im- 
pediments" related  originally  to  a  number  of 
matters,  some  of  which  can  no  longer  be  regarded 
as  such,  as,  for  instance,  bastardy  and  certain 
physical  defects  as  the  loss  of  a  limb  or  eye,  but 
included  impediments  which  would  still  be  con- 
sidered as  a  bar  to  ordination,  such  as  the  fact 
that  the  candidate  was  an  unbaptised  person,  or 
was  not  of  the  requisite  age  for  the  orders  to 
which  he  proposed  to  be  ordained.     Without 


attempting  in  this  judgment  to  give  an  exhaustive 
enumeration  of  what  may  be  regarded  as 
"  notable  crimes  "  or  "  impediments,"  there  is  not 
a  trace  to  be  found  in  any  authorities  that  a  mere 
allegation  that  a  candidate  has  been  a  party  to, 
or  taken  part  in,  the  service  in  a  church  in  which 
breaches  of  prescribed  ritual  have  taken  place 
comes  within  those  words,  and,  to  answer  the 
question  submitted  to  us,  we  are  of  opinion  that 
such  practices  as  were  alleged  against  Mr.  Dyer 
would  not  constitute  an  "impediment."  It  is 
well  established  that  the  fact  that  a  claim  of  right 
is  set  up  is  no  answer  to  an  offence  under  this 
section :  (see  Asher  v.  Calcraft,  56  L.  T.  Rep.  490 ; 
18  Q.  B.  Div.  607).  In  the  course  of  the  argu- 
ment our  attention  was  called  to  the  opinions  of 
Sir  John  Dobson  and  Sir  Herbert  Jenner,  given 
in  the  year  1843.  Considered  by  itself,  we  must  not 
be  taken  to  concur  in  the  statement  in  the  second 
paragraph  that  an  impediment  of  a  purely  doc- 
trinal nature,  as  Romish  heresy,  may  and  ought  to 
be  stated,  but,  taken  as  a  whole,  the  opinion  has  no 
bearing  upon  the  case  now  before  us.  For  the 
above  reasons,  we  are  of  opinion  that  the  con- 
viction was  right,  and  that  the  appeal  must  be 
dismissed  with  costs.  Appeal  digmW. 

Solicitor  for  the  appellant,  John  Othen. 
Solicitors  for  the  respondents,  Lee,  Bolton,  and 
Lee. 


Friday,  April  14, 1905. 

Before  Lord  Alvbrstone,  C.J.,  Kennedy  and 

Ridley,  J  J.) 

Noblbtt  (app.)  v.  Hopkinson  (reap.),  (a) 

Licensing — Open  during  prohibited  hours — Pur- 
chase on  Saturday  —  Appropriation — Delivery 
on  Sunday— Licensing  Act  1874  (37  &  38  Vict. 
c.  49),  s.  9. 

Two  customers  went  to  the  licensed  premises  of  the 
respondent  during  the  time  they  were  allowed  to 
be  open,  and  asked  if  they  could  have  beer  sent 
to  them  on  Sunday  during  the  time  when  the 
premises  must  be  closed.  They  paid  for  the 
beer,  and  directly  after,  before  closing  time,  the 
beer  was  drawn  and  put  in  a  bottle  belonging  to 
the  respondent,  corked,  and  put  on  the  bar 
counter,  and  taken  about  closing  time  to  the 
stable  in  the  curtilage  of  the  licensed  premises. 
It  was  taken  during  prohibited  hours  on  Sunday 
from  tliere  and  given  to  the  barman  in  the  bar 
to  deliver  to  the  two  men  off  the  licensed  premises, 
which  was  done. 

Held,  that  an  offence  had  been  committed  within 
sect,  9  of  the  Licensing  Act  1874,  as  there  had 
been  no  appropriation  at  the  time  of  sale. 

Held  further  (Ridley,  J,  dissenting),  that  as  the 
agreement  to  deliver  was  an  essential  part  of  the 
contract,  there  was  an  offence  committed  within 
sect,  9,  even  if  there  had  been  an  appropriation. 

Case  stated  by  the  justices  of  Bury,  Lancashire, 
on  an  information  preferred  under  sect.  9  of  the 
Licensing  Act  1874  (37  &  38  Vict.  c.  49),  by  the 
appellant  against  the  respondent,  for  that  he,  the 
respondent,  on  the  6th  Nov.  1904,  being  a  licensed 
person  for  the  sale  of  intoxicating  liquors  by  retail 
in  his  house  and  premises,  did  unlawfully  open  his 
premises  for  the  sale  of  intoxicating  liquor  during 
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part  of  the  time  that  they  were  required  to  be 
closed — to  wit,  at  7.55  o'clock  in  the  morning, 
that  day  being  Sunday. 

The  respondent  is  a  licensed  victualler  and 
hold 8  an  alehouse  licence  in  respect  of  certain 
premises  occupied  by  him  and  known  as  the  Hope 
and  Anchor,  x3ol  ton-street,  Bury,  for  the  sale  by 
retail  of  intoxicating  liquor  to  be  consumed  either 
on  or  off  the  premises. 

On  Sunday,  the  6th  Not.  1904,  about  6  a.m., 
two  constables  concealed  themselves  in  a  stable 
within  the  curtilage  of  the  licensed  premises,  and 
about  7.55  a.m.  they  saw  a  man  named  John 
Westbrook,  the  respondent's  barman,  come  out 
of  the  respondent's  house  by  the  back  door  with 
a  gallon  bottle  of  beer  half  full,  and  go  out  of 
the  backyard  door  on  to  Bury  ground  in  the 
direction  of  the  firehole  of  Spencer  and  Cuer- 
dale's  Works,  and  when  close  to  the  firehole 
the  cons  tables  stopped  him  and  asked  him  what 
he  had  in  the  bottle,  and  he  replied  he  had  half  a 
gallon  of  beer  for  John  Doherty  and  Walter 
bhedwell.  Westbrook  shouted  for  Doherty 
and  Shedwell,  and  they  came  out  from  the  fire- 
hole,  and  Doherty  said  the  beer  belonged  to  him 
and  Shedwell,  and  they  had  paid  for  it  the  night 
before. 

It  was  explained  on  behalf  of  the  respondent, 
which  explanation  the  justices  accepted  as  the 
fact,  that  on  Saturday,  the  5th  Nov.  1904,  two 
men,  Doherty  and  Shad  well,  were  engaged  in 
cleaning  flues  at  Bury  ground,  and  went  to  the 
respondent's  house  during  the  time  his  licensed 
premises  were  allowed  to  be  open,  when  Doherty 
asked  respondent  if  he  could  have  half  a  gallon 
of  beer,  and  if  it  could  be  sent  down  to  them  on 
Sunday  morning,  the  6th  Nov.  1904.  Doherty 
paid  for  the  beer,  and  directly  afterwards,  before 
closing  time,  half  a  gallon  of  beer  was  drawn  and 
put  into  a  bottle  belonging  to  the  respondent,  and 
then  corked  and  put  on  the  bar  counter  by  the 
respondent's  son,  and  subsequently  taken  by  him 
about  closing  time  to  the  brewhouse  stable  within 
the  curtilage  of  the  licensed  premises,  from  where 
it  was  taken  by  him  on  the  Sunday  morning  and 
given  to  the  barman  behind  the  counter  in  the 
licensed  premises  to  deliver  to  the  two  men. 

It  was  admitted  in  evidence  by  the  respondent 
that  at  the  time  of  the  Bale  of  the  beer  on  the 
Saturday,  he  agreed  to  deliver  the  beer  during 
prohibited  hours  on  the  Sunday  to  the  two  men, 
Doherty  and  Shedwell,  and  that  the  beer  was 
delivered  during  prohibited  hours  on  the  Sunday 
by  the  barman. 

It  was  contended  on  behalf  of  the  appellant 
that  neither  the  beer  nor  the  bottle  was  specifically 
appropriated  to  the  purchaser,  and  that  the 
transaction  was  not  completed  until  delivery  was 
made  on  the  Sunday,  which,  it  was  submitted, 
was  a  material  part  of  the  transaction  of  sale, 
and  that  in  the  circumstances  the  respondent 
had  opened  his  house  for  the  sale  of  intoxi- 
cating liquor  on  the  Sunday  within  the  meaning 
of  sect.  9  of  the  Licensing  Act  1874. 

The  justices  were  of  opinion  that  the  sale  of 
the  beer  was  completed  by  payment  for  and 
appropriation  of  the  specific  goods  on  the  Satur- 
day, and  found  as  a  fact  that  the  beer  was  paid 
for,  drawn,  put  in  a  bottle,  corked  up,  and  set 
aside,  and  specifically  appropriated  on  that  day, 
and  the  property  in  the  goods  passed  under  that 
contract,  and  that  in  delivering  the  beer  during 


Erohibited  hours  the  respondent  did  not  open  hia 
ouse  for  the  sale  of  intoxicating  liquors  within 
the  meaning  of  sect.  9. 

The  question  of  law  arising  upon  the  above 
facts  was:  Were  the  justices  right  in  holding 
that,  intoxicating  liquor  having  been  ordered  of 
the  respondent,  paid  for,  and  specifically  appro- 
priated during  the  time  his  licensed  premises 
were  allowed  to  be  open,  the  fact  that  the  beer 
was  delivered  by  him  through  hia  barman  daring 
the  period  which  his  premises  were  required  to 
be  closed  constituted  no  offence  of  opening  his 
house  for  the  sale  of  intoxicating  liquor  during 
prohibited  hours  P 

By  sect.  9  of  the  Licensing  Act  1874  (37  &  38 
Vict.  c.  49) : 

Any  peraon  who  during  the  time  at  which  premiaei 
for  the  sale  of  intoxicating  liquors  are  directed  to  be 
olosed  by  or  in  pursuance  of  this  Aot,  Belle  or  eipons 
for  Bale  in  such  premises  any  intoxicating  liqaor,  or 
opens  or  keeps  open  such  premises  for  the  sale  of  intoxi- 
cating liquors,  or  allows  any  intoxicating  liquors, 
although  purchased  before  the  bonis  of  closing,  to  to 
oonsumed  in  such  premises,  shall  for  the  first  offenoe  be 
liable  to  a  penalty  not  exceeding  101.,  and  for  any  Bub- 
sequent  offence  to  a  penalty  not  exceeding  201. 

Kershaw  for  the  appellant. — There  was  no 
appropriation  of  the  beer  here,  and  there  was 
an  agreement  to  deliver  during  the  time  within 
which  the  premises  were  to  be  kept  closed.  Both 
these  are  essential  parts  of  the  contract  of  sale. 
Saunders  v.  Thorney  (78  L.  T.  Rep.  627)  ia  in 
point  here,  and  governs  this  case.  There  a  dozen 
bottles  of  beer  were  ordered  and  paid  for  on  the 
Saturday,  and  the  licensee  undertook  to  deliver 
them  on  that  day,  but  through  an  accident 
omitted  to  do  so.  On  the  following  Sunday  the 
purchaser  sent  for  two  bottles,  which  were  de- 
livered to  him  during  closing  hours,  and  it  was 
held  that  that  was  a  keeping  open  for  the  sale 
of  intoxicating  liquors  on  the  ground  that  there 
had  been  no  appropriation.  Channell,  J.  says, 
at  p.  629 :  "  I  think  a  person  opens  his  licensed 
premises  within  the  meaning  ot  the  section  when 
he  opens  them  for  the  carrying  out  of  any  mate- 
rial part  of  the  transaction  of  sale."  [Lord  Alver- 
stone,  C.J.  referred  to  Mackenzie  v.  Spear  (unre- 
ported).] That  case  was  very  different  to  this 
one,  as  the  justices  there  found  as  a  fact  that 
the  beer  was  paid  for  and  appropriated  daring 
the  time  that  the  licensed  premises  were  open, 
and  it  was  not  agreed  between  the  parties,  and  it 
was  no  part  of  the  contract  of  sale  that  the  beer 
should  be  delivered  during  the  time  that  the 
premises  ought  to  have  been  kept  closed.  The 
word  "  sale  "  must  be  widely  construed.  He  re- 
ferred to 

The  Licensing  Aot  1872  (35  &  36  Vict.  c.  94), 

s.  62; 
Pletts  v.  Beattie,  74  L.  T.  Rep.  148  ;  (1896)  1  Q.  B. 

519. 

C.  Fitch  {George  Elliott  with  him)  for  the 
respondent. — The  justices  have  found  here  as 
facts  that  the  Bale  of  the  beer  and  its  appro- 
priation were  complete  within  the  hours  at 
which  the  premises  were  rightly  open.  That 
being  so,  their  decision  was  right.  Sect  9  of 
the  Licensing  Act  1874  does  not  prohibit  the 
delivery  of  intoxicating  liquor  during  the  time  at 
which  the  licensed  premises  are  directed  to  be 
closed,  but  merely  Belling  or  exposing  for  sale, 
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opening  or  keeping  open  for  sale,  or  allowing  the 
consumption  on  such  premises.  Sale  and  delivery 
are  quite  distinct,  and  that  was  recognised  in 
PletU  v.  Beattie  (sup.).  In  Lloyd  v.  Barnett  (82 
L.  T.  Rep.  804),  eleven  being  the  closing  hour, 
after  that  five  men  were  in  the  bar  of  an  inn  with 
glasses,  some  of  which  were  not  empty.  No  drink 
had  been  drawn  arid  no  person  had  entered  the 
house  after  eleven,  but  both  doors  of  the  inn  were 
open,  and  it  was  held  that  the  premises  were  not 
kept  open  for  the  sale  of  intoxicating  liquors 
within  sect.  9  of  the  Licensing  Act  1874.  In 
Mackenzie  v.  Spear  the  beer  was  delivered  over  in 
prohibited  hours,  and  it  was  held  there  was  no 
offence. 

Lord   Alvbbstone,    O.J.— This   case   is   ex- 
tremely  near  the  line,  and  has  been  most  ably 
argued  by  Mr.  Kershaw  and  Mr.  Fitch,  and  I 
confess  that   I  have  considerable  doubt   as  to 
whether  I  have  arrived  at  a  right  conclusion, 
but  I  must  give  expression  to  the  judgment  T 
have  formed  after  hearing  those  arguments.    I 
do  not  think  I  should  gain  anything  by  further 
considering  the  matter.    Mr.  Kershaw  has  taken 
two  points.    He  says,  first,  the  delivery  of  this 
beer  on  the  Sunday  morning  was  of  the  essence 
of  the  contract  agreed  between  the  parties.    He 
says  he  is  entitled  to  draw  the  conclusion  that 
the  beer  would  not  have  been  purchased  at  all 
unless,  as  he  puts  it,  it  was  Sunday  beer — beer 
which    was    to    be    delivered    on   the    Sunday. 
Secondly,  he  says  there  was  no  sufficient  evidence 
of  appropriation  in  this  case.    All  that  is  said  is 
that  the  licensed  victualler  put  some  beer  into  a 
bottle,  half  a  gallon  or  whatever  it  was,  and  put 
it  aside  with  the  intention  of  that  beer  being 
delivered  next  morning,  as  it  was  in  fact.    There 
is  no  evidence  that  the  purchasers  assented  to 
the  appropriation  of  the  beer  by  the  licensed 
victualler  as  was  in  the  case  in  PletU  v.  Beattie 
(74  L.  T.  Rep.  148 ;  (1896)  1  Q.  B.  519)  and  in 
the  subsequent  cases  where  a  great  deal  turns 
upon  the  authority  given  by  the  purchaser  to  the 
agent  of  the  \endcr  to  appropriate  the  goods  on 
the  licensed  premises.     I  think,  although  I  have 
felt  great  difficulty  in  this  case,  that  what  we 
have  to  consider  under  sect.  9  may  be  to  a  certain 
extent  a  different  question  to  that  which  we  have 
to  consider  under  sect.  3 — viz.,  whether  the  sale 
actually  took  place.    It  seems  to  me  for  some 
purposes  the  question  may  be  different.     Mr. 
Fitch  relies  on  the  statement  that  the  property 
in  the  goods  passed  under  the  contract.     I  doubt 
whether  that  can  be  taken  as  a  finding  of  fact.    I 
think  it  is  an  inference  of  law  drawn  by  the- 
magistrates  from  the  previous    statements.      I 
think  it  is  really  material  to  see  what  the  real 
facts  were.    The  statement  of   the  contract  is 
given  in  the  case.    Two  men  went  to  the  respon- 
dent's house  during  lawful   hours,  and  one  of 
them   asked  if  he  could  have  half  a  gallon  of 
beer,  and  if  it  could  be  sent  to  him  on  Sunday 
morning,  and  I  think  from  that  it  might  be  fairly 
inferred  and  the  inference  to  be  drawn  would  be 
that  he  would  not  have  bought  the  beer  unless  it 
could  have  been  sent  out  on  Sunday  morning. 
Then   he  paid  for  it.     Then  the  statement  is 
made  to  which  I  have  referred.     "  Directly  after- 
wards, before  closing  time,  half  a  gallon  of  beer 
was  drawn  and  put  into  a  bottle  belonging  to  the 
respondent,  and  then  corked  and  put  on  the  bar 
counter  by  the  respondent's  son,  and  subsequently 


taken  by  him  about  closing  time  to  the  brew- 
house  stable  within  the  curtilage  of  the  licensed 
premises,  whence  it  was  taken  by  him  on  the 
Sunday  morning  and  given  to  the  barman."    I 
have  already  said  I  do  not  think  there  was  any 
evidence  before  the  magistrates  to    show  that 
what  was  there  being  done  was  done  under  the 
licence  or  authority  of  the  purchaser.    I  think  it 
was  done  as  an  act  of  the  vendor  to  satisfy  his 
contract.    It  was  admitted  in  evidence  that  at  the 
time  of  the  sale  of  the  beer  on  the  Saturday  he 
agreed   to    deliver   the  beer  during  prohibited 
hours  on  the  Sunday,  and  the  beer  was  delivered. 
I  understand  that  to  be  a  statement  of  it  being 
admitted  that  it  was  a  part  of  the  contract  that 
the  beer  should  be  delivered  upon  the  Sunday. 
I  am  not  going  to  shrink  from  the  more  difficult 
point ;  but  taking  the  second  point  urged  by  Mr. 
Kershaw,  I  think  he  is  right  in  saying  there  was 
no  sufficient  appropriation  of  the  beer  in  the  sense 
of  the  acts  being  done  by  the  barman  and  the 
son  of  the  respondent  being  the  agents  of  the 
purchaser,  and  I  should  come  to  the  conclusion 
that  if  the  bottle  had  been  broken  on  the  Satur- 
day night  and  Doherty  had  appeared  on   the 
Sunday  morning,  and  said,  "  Where  is  my  beer  P  " 
and  the  publican  had  said,  "  Oh,  we  are  very 
sorry,  but  it  was  broken  after  we  put  it  into  the 
bottle  last  night,"  that  the  publican  would  have 
had  no  answer,  and  could  not  retain  the  money 
without  delivering  some  more  beer.    That  is  the 
conclusion  I  should  come  to  from  that.  Therefore  I 
think  upon  Mr.  Kershaw's  second  point  there  is  not 
sufficient  evidence  on  which  the  magistrates  could 
find  appropriation.    It  is  true  they  say  the  beer 
was  paid  for,  drawn,  put  in  a  bottle,  corked  up,  and 
set  aside  and  specifically  appropriated  on  that 
day.    I  think  by  that  phrase  "  specifically  appro- 
priated by  the  publican/'  they  do  not  of  necessity 
mean  "put  aside  by  him  with  the  consent  of  the 
purchaser."    I  think  that  would  be  sufficient  to 
justify  me  in  allowing  this  appeal ;  but  I  do  not 
wish  to  ignore  the  second  question,  because  I  think 
we  ought  to  express  our  views  upon  it,  and  I  think 
it  is  a  matter  on  which  we  should  give  effect  to 
our  opinion  on  these  particular  facte.    It  really 
turns  on  whether  we  are  to  adopt  the  test  which 
was  compendiously  put  by  my  brother  Channell 
in  the  case  of  Saunders  v.  Thorney  (78  L.  T.  Rep. 
627)  in  which  he  says :  "  I  think  a  person  opens 
his  premises  within  the  meaning  of  this  section 
when  he  opens  them  for  the  carrying  out  of  any 
material  part  of  the  transaction  for  sale."  If  that 
merely  means  the  paying  for  the  goods,  then  we 
ought  to  dismiss  this  appeal;  but  if  it  means 
the    carrying  out  of    a  particular  part  of  the 
transaction  which  led  to  the  Bale,  that  is  the 
bargain    made  at   the   time   of  the  sale,  very 
different  considerations  would  arise.    Now,  what 
ought  it  to  mean  in  this  case?    I,  myself,  should 
adopt  my  brother  Ohannell's  view.    I  think  that 
if  any  part  of  the  bargain  of  sale  involves  the 
keeping  open  of  the  premises  for  the  delivery 
of  the  beer,  then  the  mischief  which  the  section 
was  intended  to  remedy  takes  place,  and  an  offence 
has  been  committed.    I  come  to  the  conclusion 
in  this  case  that  Doherty  did  bargain  that  if  he 
bought  the  beer  it  should  be  delivered  to  him 
from  the  public-house  on  the  Sunday  morning, 
and  I  think  Mr.  Kershaw  answered  me  success- 
fully when  I  asked  him  to  take  the  case  of  it  being 
actually  taken  out  of  the  bar,  and  put  in  a  part 
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of  the  premises  within  the  curtilage,  so  that  the 
premises  have  to  be  got  at  by  the  man  coming  to 
fetch  it  or  the  stuff  has  to  be  taken  out  of  it.  I 
think  that  the  mischief  which  the  statute  meant 
to  aim  at  would  take  place,  and  therefore  there 
would  be  an  offence.  I  was  very  much  pressed 
with  Mr.  Fitch' 8  argument  about  Pletta  v.  Beattie, 
and  I  can  forsee  this  decision  may  be  used  to 
suggest  difficulties  will  arise  when  we  have  to  deal 
with  questions  under  sect.  3,  as  we  shall  have. 
My  answer  to  that,  a*  far  as  it  is  material  for  the 
purposes  of  to-day,  ia  that  the  only  question 
under  sect.  3  was  whether  or  not  the  transaction 
or  sale  took  place  upon  licensed  premises,  and 
where  a  purchaser  had  authorised  a  traveller  to 
act  as  his  agent  in  the  appropriation  of  the  goods 
so  that  the  goods  would  become  at  the  risk  of  the 
purchaser  after  the  appropriation,  then  I  think, 
even  if  we  were  applying  my  brother  OhannelTs 
test,  no  material  part  of  the  transaction  of  pur- 
chase takes  place  otherwise  than  on  licensed 
premises.  With  regard  to  the  case  of  Mackenzie 
v.  Spear,  which  I  now  remember  very  well,  as  we 
have  now  seen  the  case  which  was  stated,  I 
have  no  doubt  that  the  judgment  did  proceed 
upon  the  point  which  my  brother  Kennedy  called 
attention  to,  that  there  had  been  an  ordinary 
bargain  for  sale  and  delivery  within  licensed 
hours.     The  goods  had  been  set  aside  for  the 

gurchaser  and  intended  to  be  delivered  upon  the 
aturday,  so  that  it  was  no  material  part,  or  no 
part  of  the  transactions  at  all,  that  they  should  be 
delivered  on  the  Sunday.  Then  the  purchaser 
came  and  took  them  away  on  the  Sunday  after- 
wards. I  therefore  do  not  think  that  the  deci- 
sion by  this  court  in  that  case  of  Mackenzie  v.  Spear 
laid  down  any  principle  which  prevents  me  from 
holding  that  this  bargain  to  purchase  on  Saturday 
night  conditionally  on  the  beer  being  delivered  on 
Sunday  necessitated  the  premises  being,  within 
the  words  of  sect  9,  open  for  the  sale  of  intoxi- 
cating liquor,  meaning  thereby,  open  for  the  per- 
formance of  a  material  part  of  the  bargain  made 
at  the  time  of  sale.  I  express  my  opinion  on 
the  second  point  with  diffidence,  as  I  am  not  sure 
that  my  brother  Ridley  agrees  with  me,  and  I 
admit  the  difficulty,  but,  upon  the  whole,  I  think 
upon  both  grounds  the  appeal  must  be  allowed 
and  the  case  must  go  back  to  the  magistrates  to 
convict. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  on  the  facts,  as  stated  by  the  magis- 
trates, although  they  may  show  the  intention — 
that  is  what  it  really  comes  to— on  the  part  of 
the  respondent  to  deliver  on  Sunday  the  beer 
which  he  put  into  the  bottle  and  corked  up  on 
the  Saturday  night,  he  is  not  in  a  position  to 
say  that  the  contract  for  the  purchase  of  the  beer 
was  complete  on  the  facts  stated  in  the  case 
irrespective  of  the  delivery  of  the  article  on  the 
Sunday — that  is,  during  prohibited  hours.  Here 
it  is  not  merely  an  agreement  to  deliver  during 
Sunday,  but,  on  the  finding  in  the  case,  an  agree- 
ment to  deliver  the  beer  during  the  prohibited 
hours  on  Sunday.  Of  course,  if  the  statute  is 
plain,  we  must  not  be  guided  by  what  are  obviously 
matters  of  maintaining  the  law  in  its  integrity, 
but,  it  seems  to  me,  nothing  could  be  more 
dangerous  or  more  likely  to  destroy  the  manifest 
intention  of  the  Legislature  in  creating  certain 
prohibited  hours  on  Sunday,  if  the  bargain  is  to  be 
held  to  be  good,  and  not  against  the  9th  section, 


where  a  person  comes  to  licensed  premises  and 
says,  not  "I  buy  this  beer  from  you  now,  and 
leave  it  here,"  but "  I  will  buy  half  a  gallon  of  beer, 
if  you  deliver  it  to  me  during  prohibited  hours  on 
Sunday."    If  that  does  not  mean  that  it  is  an 
opening  of  the  premises  for   sale  of  the   beer 
the  delivery  of  which  is  to  complete  the  trans- 
action, and  the  delivery  of  which  is  essential,  if 
the  publican  is  to  keep  the  price  paid  for  it  the 
night  before,  it  is  clear  the  mischief  will  arise  at 
once.     Now,     what   was   the   real   transaction 
according  to  the  case  which  the  magistrates  have 
said  to  be  a  specific  appropriation  ?    We  are  not 
now  dealing  with  the  question  of  sale  and  delivery 
of  goods,  but  with  this  section  of  an  Act  of 
Parliament  relating  to  licensed  premises,  and  I 
am  not  quite  sure  what  they  mean  by  specific 
appropriation.    But  certainly  what  happened  was 
this:  Doherty  comes  into  respondents  premises 
and  says,  "  Can  I  have  half  a  gallon  of  beer  to  be 
delivered  to  me  during  prohibited  hours  to-morrow 
— not  merely  delivery  to  me,  but  it  is  to  be  sent 
down  to  us  on  the  Sunday  morning  during  pro- 
hibited hours  ?  "    The  publican  says,  "  Yes,  yon 
can."    Thereupon  Doherty  pays  the  price  on  the 
counter  for  the  beer  to  be  delivered  to  him.     He 
does  nothing  more.     I  only  refer  to    that   in 
passing,  because  Pletts  v.  Beattie  and  those  cases 
are  on  a  different  section,  and  I  think,  speaking 
for    myself,    are  open  to   very   different    con- 
siderations.    In  PUtts   v.   Beattie   I    pause  to 
remark  that  there  was  an  appropriation  in  the 
strongest  sense,  not  only  assented  to  by  the  buyer 
beforehand  by  a  written  notice,  but  acted  upon 
by  the  seller,  who  took  certain  six  bottles  of  ale, 
labelled   them  with  the  customer's   name   and 
address,  and  placed  them  in  a  coop  or  box  with 
other  bottles  for  the  customer.    What  happens 
here  is  that  all  the  publican  does  is  to  put  half  a 
gallon  of  beer  before  closing  time  into  a  bottle 
belonging  to  him  (the  respondent),  then  the  son 
corks  it  and  puts  it  on  the  bar  counter,  and  takes 
it  into  the  brewhouse  stable,  within  the  curtilage, 
whence  it  was  taken  by  the  son  on  a  Sunday 
morning  to  give  to  the  barman  to  take  to  the 
men.    It  seems  to  me  clear  beyond  doubt  that  if 
at  any  time  before  the  delivery  of  the  beer  paid 
for  by  Doherty  on  Saturday  night— but  paid  for 
as  beer  to  be  delivered  and  sent  out  of  the  pre- 
mises during  prohibited  hours  next  morning— 
if  at  any  time  before  that  beer  reached  the  hands 
of  Doherty  at  this  pit  the  beer  had  been  spilt,  or 
the  bottle  broken  or  taken  away,  the  publican 
would  have  had  no  right  to  say,  "  I  can  retain  the 
money  you  paid  because  you  accepted  the  appro- 
priation of  a  particular  bottle  holding  this  par- 
ticular half-gallon,  and  from  the  moment  von 
asssented  to  that  it  was  a  thing  which  perished 
for  you — in  legal  language  '  perished  for  you  as 
its  master/  I  fulfilled  my  contract  on  Saturday." 
I  think  no  property  passed  in  that  sense,  because 
it  seems  to  me  that  the  bargain  was  plain,  as 
found  by  the  magistrates,  that  Borne  half-gallon  of 
beer  was  to  be  sent  down  to  them  in  the  prohibited 
hours  on  Sunday,  and  there  was  no  sort  of  accept- 
ance, such  as  "  That  is  my  bottle ;  put  that  aside 
for  me."    All  that  was  said  was  by  the  publican 
to  his  son,  "Put  by  half  a  gallon  of  beer  in  a 
bottle,   and   take   it  down  to  the  barman   for 
Doherty  to-morrow  morning  during  prohibited 
hours."    Speaking   for    myself,   I   quite  agree, 
though  I  nave  expressed  it  more  imperfectly, 
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with  what  my  Lord  has  said  on  the  first  point. 
It  seems  to  me,  whatever  the  magistrates  chose 
to  say  in  the  ease,  that  the  finding  that  there  was 
an  appropriation  of   specific   goods  is  on  the 
facts  absolutely  without  justification  so  far  as 
its  being  a  sale  out  and  out  in  the  premises  of 
a  particular  quantity  of  beer  or  beer  in  a  par- 
ticular bottle — I  mean  a  definite  body  of  beer 
called  half  a  gallon.  I  think,  myself,  if  the  premises 
are  opened  during  prohibited  hours  for  the  purpose 
of  fulfilling  a  contract  to  deliver  goods  so  ordered 
bj  quantity  only  and  to  be  delivered  by  the  seller 
in  his  bottle,  it  is  clearly  keeping  open  within 
the  section.    Though  I  quite  agree  with  what  my 
Lord  has  said,  I  should  myself  with  great  diffi- 
dence, as  my  brother  Ridley  differs,  and  with  a 
want  of  confidence  that  I  am  right,  have  gone 
further,  and  I  should  say  that  if  a  man  said, 
pointing  to  a  row  of  bottles  of  beer  on  a  shelf,  "  I 
want  to  have  those  bottles,  and  I  will  pay  for 
them  now,  and  you  are  to  deliver  them  to  me  out 
of  your  premises  to-morrow  during  a  prohibited 
hour,"  that  the  delivery  in  that  case  under  those 
circumstances  would  be— I  cannot  put  it  better 
than  my  brother  ChannelTs  language— an  essen- 
tial part  of  their  carrying  out  of  the  contract  of 
sale,  which  would  also  be  an  act  within  the 
statute.    It  is  quite  true,  as  my  brother  Wills 
pointed  out  in  the  case  of  Pletts  v.  Beattie,  that 
sale  and  delivery  are  two  distinct  elements  in  a 
contract  for  sale  of  goods.    The  delivery  may  be 
a  thing  which  is  assumed  at  the  moment.    He 
may  say,  "I  will  buy  this,"  and  nothing  said 
about  delivery  at  all,  yet  the  sale  is  none  the  less 
a  sale  of  a  distinct  article.    But,  on  the  other 
hand,  you  may  surely  have  a  contract  which  is 
like  a  oontract  for  goods  to  arrive.    It  would  be 
impossible  to  say  that  the  sale  was  independent  of 
that  happening,  which  involves  the  delivery  of 
goods.    Here,   supposing  that  he   had   bought 
twelve  bottles  which  he  happened  to  see  standing 
on  a  shelf  above  the  counter  in  the  shop,  but 
upon  the  condition  that  they  were  to  be  delivered 
to  him  the  next  day  during  a  certain  time,  and 
they  were  not  delivered  during  that  time,  he 
would  have  no  right   to  say,  "My  oontract  for 
sale  was  completed."    Certainly  a  danger  would 
arise  where  there  is,  as  there  was  in  one  of  the 
cases  which  has  been  tried,  a  completed  trans- 
action.   It  may  be  that  the  mere  fact  of  delivery 
afterwards  during  prohibited  hours  constitutes 
no  violation  of  the  statute,  as,  for  example,  in  the 
case  which  we  have  been  referred  to— Mackenzie  v. 
Spear — where  there  was  no   term  or  condition 
in  the  contract  for  delivery  during  prohibited 
hours,  but  by  accident  the  things  remained  unde- 
livered,  ana   by  accident  they  were   delivered 
during  prohibited  hours.    So,  again,  without  any 
accident,  I  am  not  prepared  to  say  that  if  a 
person  simply  said,  "  I  want  to  purchase  twelve 
Dottles  of  beer,"  without  naming  any  time  at  all, 
without  saying,  "  I  am  going  to  take  them  during 
improper  hours,"  I  am  not  prepared  to  say,  there 
being  a  genuine  sale  without  reference  to  delivery, 
that  because  the  next  day  the  publican  on  the 
customer  callirfg  and  giving  an  excuse  good,  bad, 
or  indifferent,  "  I  have  not  come  before  for  these 
goods;  will  you  let  me  have  those  twelve  bottles 
which  are  ear- marked  for  me  there  P  "  that  the 
mere  fact  of  the  handing  them  out  in  that  way,  if 
it  were  found  by  the  magistrate  to  be  unconnected 
with  the  oontract  for  sale,  would  make  the  person 


liable  as  having  kept  open  the  premises.  All  I 
say  is,  even  if  the  goods  were  specific  goods,  I  am 
not  myself  going  to  say  that  they  would  be  less 
within  the  section  if  it  were  part  of  the  bargain 
that  the  goods  should  not  only  be  specific  and 
assented  to  as  they  are  at  the  time  of  purchase, 
but  are  to  be  as  part  of  the  contract  delivered  out 
of  the  premises  during  a  time  when,  according  to 
the  9th  section,  the  delivery  would  constitute  an 
offence  within  the  Act.  Therefore  I  am  of 
opinion  that  this  decision  of  the  justices  is 
wrong. 

Ridley,  J. — I  am  not  dissenting  from  the  judg- 
ments that  have  been  delivered,  but  the  reason  I 
assent  to  them  is  that  I  think,  on  full  considera- 
tion, it  is  a  wrong  inference  from  the  facts  that 
there  had  been  an  appropriation  of  the  beer.  At 
first,  indeed,  I  thought  otherwise.  I  thought 
that  the  findings  of  the  magistrates  quite  suf- 
ficiently established  that  there  had  been  an 
appropriation  of  the  beer  that  was  bought  on  the 
Saturday  evening,  and  therefore  the  matter  was 
at  an  end  as  a  transaction,  and  that  we  were  to 
decide  this  case  upon  that  view  of  the  facts.  If 
it  had  been  so,  I  must  say  that  I  should  have 
come  to  the  conclusion  that  this  decision  of  the 
magistrates  was  right.  But,  having  come  to  the 
conclusion  that  there  was,  in  point  of  fact,  no 
appropriation,  and  for  that  purpose  I  adopt  what 
has  been  said  by  my  Lord  and  my  Drother 
Kennedy,  I  think  that  the  decision  of  the  court 
ought  to  be  the  other  way.  I  think  that  the 
appropriation  of  the  goods  is  all-important  in  a 
case  of  this  kind,  and  that,  if  the  sale  is  complete 
in  that  way  when  the  beer  is  purchased  on  the 
Saturday  night,  I  think  the  delivery  upon  the 
Sunday  morning  would  not  be  a  material  part  of 
the  sale,  and  therefore  it  would  not  come  within 
the  argument  that  has  been  put  forward  in  this 
court,  and  also,  I  think,  adopted  by  my  learned 
brothers.  Before  we  go  to  that,  I  should  like 
to  look  at  the  section,  and  see  how  it  deals  with 
the  question  of  sale.  My  brother  Kennedy 
says  that  if  there  is  a  sale,  a  term  of  which  is 
that  the  delivery  should  be  on  the  Sunday, 
or  within  prohibited  hours,  it  must  come,  and 
ought  to  come  within  the  meaning  of  sect.  9 
of  the  Act  of  1874.  That  it  ought  to  come  within 
it,  or  that  the  Legislature  ought  to  deal  with  such 
offence,  is  not  the  question.  The  question  is 
whether  J  it  has  dealt  with  such  an  offence.  I 
must  say  on  reading  that  section  it  does  not  cover 
it.  If  you  look  at  the  clauses  which  it  contains, 
particular  things  which  are  to  be  considered  an 
infringement  of  the  Act  as  to  hours  of  closing, 
you  will  find  that  the  first  is,  "  if  the  publican 
sells  or  exposes  for  sale  on  such  premises  any 
intoxicating  liquors  "  (there  must  be  a  sale — that 
is  to  say,  selling  or  exposing  for  sale  during  the 
closed  time),  "or  opens,  or  keeps  open,  such 
premises  for  the  sale  of  intoxicating  liquors  " — 
the  same  again.  I  cannot  myself  understand  how 
it  can  be  rightly  argued  upon  those  words  that 
this  beer  was  sold  upon  the  Sunday  morning. 
He  must  open,  or  keep  open,  such  premises,  not 
for  the  purpose  of  delivering  beer  which  had  been 
sold  before,  but  for  the  sale  of  intoxicating  liquors. 
That  means  assuredly  to  my  mind  the  sale  of 
intoxicating  liquors  upon  that  day.  The  second 
branch  of  it  is  this:  "  Or  allows  any  intoxicating 
liquors,  although  purchased  before  the  hours  of 
closing,  to   be   consumed   on   such   premises." 
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Certainly  this  offence,  if  an  offence  at  all,  is  not 
within  that  clause,  and  the  clause  is  of  importance, 
because  it  shows  how  the  Legislature  intended  to 
deal  with  the  case  of  a  man  who  had  sold  the  beer 
the  day  before  and  allowed  it  to  be  consumed 
afterwards,  and  in  the  case  where  he  allows  it  to 
be  consumed  on  the  premises  that  is  within  the 
Act.    Otherwise  it  seems  to  me  not.    That  is  the 
way  in  which  I  read  the  section,  and  I  think  one 
is  bound  to  read  it  according  to  the  natural  sense 
of  the  words,  and  not  according  to  that  which  we 
may  wish  to  find  in  it.    There  is  one  other  section 
to  which  I  would  allude  with  regard  to  the  sale. 
It  is  sect.  62  of  the  Licensing  Act  1872,  which 
says,  in  dealing  with  this  particular  branch  of  the 
subject  as    to  what  is  a   sale    of   intoxicating 
liquors :  "  In  proving  the  sale  or  consumption  of 
intoxicating  liquor  for  the  purpose  of  any  pro- 
ceeding relative  to  any  offence  under  this  Act,  it 
shall  not  be  necessary  to  show  that  any  money 
actually  passed  or  any  intoxicating  liquor  was 
actually  consumed,  if  the  court  hearing  the  case 
be  satisfied  that  a  transaction  in  the  nature  of  a 
sale  actually  took  place."    I  do  not  say  that  that 
phrase  is  necessarily  to  be  read  into  the  9th  sec- 
tion, which  is  the  one  under  which  the  proceedings 
were  taken  in  the  present  case,  but  it  is  on  a 
cognate  subject,  and  very  near  to  the  matter  with 
which  sect.  9  is  dealing.    Now,  was  there  a  trans- 
action in  the  nature  of   a  sale  here  upon  the 
Sunday  P    I  should  say  decidedly  not,  if  there 
had  been  an  appropriation  of   the  goods  upon 
the  previous  evening.    That  is  my  view  upon 
that  matter,  and  it  is  for  those  reasons  I  think 
that,  if  there  had  been  an  appropriation  made  out, 
this  transaction  could  not  nave  fallen  within  the 
statute.    The  matter  has  been  dealt  with  before, 
I  do  not  say  in  any  case  which  is  upon  all  fours 
with  the  present  one,  but  I  mean  the  question 
whether  delivery  which  is  to  follow  after  the 
purchase  and  sale  of   goods  is  a  part  of  that 
sale  or  not,  and  is  to  be  regarded  as   neces- 
sarily a  part  of  the  bargain  and  sale.    Among 
other  cases,  the  case  of   Saunders   v.   Tkorney 
(78    L.    T.    Rep.    627)    has    been    quoted,    in 
which  there  is  the  observation  of    my  learned 
brother  ChanneU,  who  says :  "  I  think  a  person 
opens  his  premises  within  the  meaning  of   this 
section,"  which  was  this  particular  section,  "  when 
he  opens  them  for  carrying  out  a  material  part  of 
the  transaction  of  sale."    I  agree,  but  in  that 
case  there  had  been  no  appropriation  of  the  beer, 
and  anyone,  I  think,  would  see  that  that  was  the 
main  consideration  why  Lord  Russell,  C.  J.,  with 
whom  Channell,  J.  concurred,  gave  the  decision 
which  he  did.    There  it  remained  that  the  goods 
should  be  appropriated.    Then,  indeed,  it  is  still 
a  portion  or  the  contract  of   sale,  but,  if  the 
appropriation  is  complete,  it  seems  to  me,  accord- 
ing to  the  ordinary  rules,  we  ought  to  say  that 
then  the  sale  is  at  an  end,  and  that  the  delivery 
which  is  bargained  to  take  place,  or  which  is 
arranged  to  take  place,  is  no  part  of  the  sale  itself. 
I  do  not  know  that  it  is  necessary  to  go  into  this 
subject  at  much  length,  because  I  am  aware  that, 
holding  as  I  do  that  there  was  no  appropriation 
of  the  goods,  that  is  sufficient  for  my  judgment, 
but  I  should  like  to  refer  shortly  to  the  case  of 
Pletts  v.  Beattie  (74  L.  T.  Rep.  148 ;  (1896)  1 Q.  B. 
519),  in  which  this  matter  came  very  near  to  the 
actual  decision  of  the  court.     It  was  a  case  in 
which  the  brewer  was  not  licensed  to  sell  at 


Accrington,  but  at  Burnley.  Nelson,  who  was 
the  purchaser,  said  to  the  brewer:  "Please 
supply  me  weekly  as  under  until  further  notice. 
I  assent  to  the  appropriation  by  you  to  this 
order  at  your  brewery  " — which  was  at  Burnley 
—  "of  goods  of  the  above  description  all  in 
a  deliverable  state."  In  other  words,  he  said, 
the  delivery  was  to  be  at  Burnley,  and  the 
question  arose  upon  the  proceedings  that  took 
place  whether  there  was  a  complete  sale  at 
Burnley  and  an  appropriation  of  the  goods  there, 
or  whether  the  real  delivery  of  the  goods  was  at 
Accrington.  It  is  obvious  that  they  were  to  be 
supplied  as  a  matter  of  fact  at  Accrington,  but  an 
arrangement  had  been  made  on  purpose  (as  we 
must  come  to  the  conclusion)  in  order  to  be  able 
to  say  that  by  arrangement  the  goods  were 
delivered  at  Burnley,  and  the  opinion  of  the 
court  was  delivered  upon  that  point.  Day,  J. 
says :  "  I  am  of  opinion  that  this  conviction  should 
be  quashed.  In  my  judgment  there  was  a  com- 
plete sale  at  Burnley,  and  an  appropriation  of  the 
goods  there.  Nothing  was  left  but  to  deliver  and 
pay  for  the  goods,  which  was  done  in  due  course." 
Nothing  here  was  left  but  to  deliver  the  goods  if 
there  had  been  an  appropriation  of  them.  There- 
fore it  is  clear,  I  think,  that  it  comes  within  the 
principle.  I  will  not  read  the  other  judgments  in 
the  case,  but  that  of  my  brother  Wills  is  cer- 
tainly strongly  in  point  upon  the  same  view  of 
the  case,  and  it  seems  to  me  that  it  is  law,  and  I 
think  it  is  good  law,  that  when  the  bargain  and 
sale  are  completed  by  the  appropriation  of  the 
specific  goods  thereto,  then  the  delivery,  which 
may  by  arrangement  have  to  take  place  afterwards, 
is  no  part  of  the  sale.  For  the  reasons  that  1 
have  given,  therefore,  I  agree  with  the  judgment 
of  my  Lords.  Appeal  Mowed 

Solicitors :  Snow,  Fox,  and  Higginson,  for 
Har  court  E.  Clare,  Preston;  R.  H.  Bentley, for 
Birtwistle,  Bury. 

Monday,  April  17, 1905. 

(Before  Lord  Alverstone,  G.J.,  Kennedy  and 

Ridley,  JJ.) 

Liverpool  Corporation  (apps.)  v.  West 
Derby  Union  (resps.).  (a) 

Bating  —  Free  library  —  Managed  by  committee 
under  corporation  —  Liability  to  be  rated — 
Literary  and  Scientific  Societies  Act  1843  (6  £  7 
Viet  c.  36). 

Under  statutory  powers  the  appellants  were  autho- 
rised to  establish  and  maintain  a  public  library 
and  to  appoint  a  committee  invested  with  the 
control  and  management  of  such  library.  It 
was  to  be  held  upon  trust  by  the  appellants  for 
the  benefit  of  the  inhabitants  of  L.  and  the 
neighbourhood,  and  others  resorting  thereto. 
Admission  was  to  be  free,  and  a  rate  was  to  be 
levied  for  the  purpose  of  defraying  the  expenses. 

Premises  consisting  of  reading-rooms  where  books 
and  newspapers  could  be  read,  and  a  library, 
were  established  by  the  appellants  under  these 
powers,  and,  in  addition  to  the  rate,  grants  were 
made  and  moneys  were  derived  from  other 
sources  for  their  maintenance.  They  were  open 
to  the  public  during  the  appointed  hours  without 
charge. 

(a)  Reported  by  W.  db  B.  Hkkbbrt,  Esq.,  B»rrister-ftt-Lair. 
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Held,  that  the  premises  were  not  exempt  from 

liability  to  be  rated  ;  and 
Eeld,  further,  that,  even  although  a  certificate  of 

exemption  had  been  obtained  under  the  Literary 

and  Scientific  Societies  Act  1843,  the  premises 

were  not  exempt  under  that  statute. 

Special  case  stated  by  the  Recorder  of  Liver- 
pool. 

The  appellants  were  rated  as  the  occupiers  of 
premises  consisting  of  a  free  library. 

The  premises  were  opened  as  a  free  library  on 
tbe  12  th  May  1903,  and  were  placed  by  the 
appellants  under  the  control  of  the  library  and 
museums  committee  of  the  appellant  corporation 
acting  nnder  the  provisions  of  the  Liverpool 
Library  and  Museums  Act  1852,  the  Liverpool 
Improvement  Act  1867,  the  Liverpool  Corporation 
Act  1889,  s.  7,  the  Local  Government  Board 
Provisional  Order  Confirmation  (No.  10)  Act 
1895,  8.  2,  and  the  Liverpool  Corporation  Act 
1900,  s.  30. 

By  the  Liverpool  Library  and  Museums  Act 
1852  the  council  was  to  establish  and  maintain  a 
public  library  and  museum  with  a  gallery  of 
arts,  and  power  was  given  to  sell  or  let  land  not 
wanted  for  the  purposes  of  the  Act.  They  might 
appoint  a  committee  to  be  called  the  library  and 
museums  committee,  and  delegate  to  them  such 
powers  as  they  thought  proper.  The  council  was 
to  provide  all  necessaries  proper  for  the  convenient 
use  and  enjoyment  of  the  premises,  and  the  pre- 
mises and  contents  were  to  be  held  upon  trust  for 
the  benefit  of  the  inhabitants  of  the  borough  of 
Liverpool  and  the  neighbourhood  thereof  and 
others  resorting  thereto.  Admission  was  to  be 
free  of  charge,  and  power  was  given  to  the  appel- 
lants to  levy  a  library  and  museum  rate  for  the 
purpose  of  defraying  the  expenses. 

By  subsequent  statutes  the  corporation  was 
empowed  to  make  by-laws  for  the  management 
and  regulation  of  the  premises  and  for  the  regu- 
lation of  persons  resorting  thereto,  and  penalties 
were  provided  for  their  infringement. 

By  the  Liverpool  Corporation  Act  1889  the 
appellants  were  empowered  to  establish  and  main- 
tain lending  libraries  and  reading-room9,  and 
such  establishment  and  maintenance  were  to  be 
deemed  to  be  within  the  powers  conferred  by  the 
Liverpool  Library  and  Museums  Act,  and  all  the 
provisions  of  that  Act  were,  so  far  as  the  same 
were  applicable,  to  apply  accordingly. 

The  by-laws  above  referred  to  were  to  apply 
to  the  premises  from  time  to  time  erected  under 
tbe  Act  of  1852. 

The  premises  were  established  by  the  appel- 
lants as  a  public  library  under  the  above  powers, 
and  used  by  the  public  under  regulations  made 
by  the  appellants.  They  were  open  to  the  public 
during  the  appointed  hours  without  charge  or 
hindrance  except  as  shown  in  the  regulations. 

The  appellants  from  time  to  time  appointed  a 
committee  under  the  Liverpool  Libraries  and 
Museums  Act  1852,  and  delegated  to  that  com- 
mittee the  powers  hereinafter  mentioned.  The 
committee  were  appointed  annually,  and  the 
exercise  of  the  powers  delegated  to  them  was 
subject  to  confirmation  or  rejection  by  the 
appellants. 

The  committee  consisted  in  part  of  members  of 
the  council  and  in  part  of  persons  not  members 
of  the  council. 

Mao.  Cjj.— Yol.  XXTL 


The  committee  were  invested  with  the  control 
and  management  of  all  the  public  libraries  in 
Liverpool,  including  the  premises  in  question. 

The  fund  available  to  the  appellants  and  the 
committee  for  the  maintenance  of  the  libraries 
was  at  the  time  in  question  derived  from  the 
following  sources :  (1)  A  library  and  museum  rate 
of  l$d.  in  the  pound  collected  with  the  poor  rate. 
The  money  raised  by  this  rate  can  only  be  used 
for  the  purposes  or  some  of  them  which  the  com- 
mittee is  appointed  to  manage  and  control.  (2)  A 
contribution  of  2502.  per  annum  from  the  Liver- 
pool Education  Committee,  being  part  of  the 
annual  grant  made  by  the  Imperial  Exchequer 
out  of  the  proceeds  of  national  taxes  to  that 
committee,  and  allocated  by  them  to  the  libraries 
and  museums  committee  for  the  purchase  of 
technical  books.  This  contribution  might,  if  the 
technical  instruction  committee  so  decided,  have 
been  allocated  and  used  for  other  technical 
instruction  purposes.  (3)  Moneys  derived  from  fees 
paid  by  the  public  for  admission  to  lectures  given 
on  premises  other  than  those  in  question  arranged 
and  controlled  by  the  libraries  and  museums 
committee.  (4)  Moneys  derived  from  fines  im- 
posed under  the  rales  and  regulations  in  respect 
of  books  kept  beyond  the  allowed  period. 

In  addition  to  the  books,  newspapers,  and  other 
publications  purchased  out  of  this  fund  the  appel- 
lants received  gifts  of  books  and  reports  of  socie- 
ties from  various  sources. 

All  accounts  and  expenses  incurred  by  the  com- 
mittee were  examined  and  certified  by  them  and 
paid  by  the  city  treasurer  and  debited  to  the  fund. 

The  libraries  and  museums  committee  appointed 
two  librarians  and  certain  attendants  to  clean  and 
keep  order  on  tbe  premises.  The  books  bought 
for  the  library  were  purchased  by  the  committee, 
who  also  had  the  custody  and  management  of  its 
affairs  and  of  the  premises,  subject  to  confirmation 
or  rejection  of  their  proceedings  by  the  council  as 
required  by  the  Act  of  1852. 

No  person  resided  on  the  premises.  Books, 
furniture,  and  effects  belonging  to  the  corporation 
and  held  for  the  purposes  of  the  library  were 
always  upon  the  premises.  The  premises  were  in 
the  care  of  the  librarians  and  servants,  and  open 
to  the  public  from  9  a.m.  to  9.30  p.m. 

Nothing  was  received  by  the  appellants  or  by 
anyone  in  respect  of  the  use  of  the  premises  or 
the  contents  except  certain  fines  for  detaining 
books  contrary  to  the  regulations. 

The  premises  consisted  of  a  general  reading- 
room  for  men,  a  reading-room  for  boys,  and  a 
reading-room  for  women,  and  contained  some 
8000  volumes  of  books  and  also  current  maga- 
zines, newspapers,  and  directories.  Books  and 
papers  could  be  read  on  the  premises,  or,  subject 
to  the  regulations,  books  could  be  taken  to  be  read 
outside  by  members  of  the  public  whose  respect- 
ability was  certified  by  two  Liverpool  ratepayers. 
In  the  reading-rooms  books,  newspapers,  maga- 
zines, and  directories  might  be  read  and  con- 
sulted. The  reading-rooms  were  largely  used  by 
the  public  for  reading  newspapers  and  periodicals 
of  the  lighter  kind  as  well  as  for  reading  bookB. 
They  were  also  used  by  ladies  for  reading  ladies' 
periodicals  and  by  children  for  looking  at 
children's  picture-books.  A  minority  only  of 
those  using  the  reading-rooms  did  so  for  the 
purpose  of  reading  books  or  periodicals  devoted 
to  more  serious  literature  or  science  or  fine  arts. 
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The  committee  in  1899  applied  under  the 
Scientific  and  Literary  Societies  Act  1843  for  a 
certificate  of  exemption  of  the  lands  and  buildings 
occupied  by  them  or  under  their  control  from 
payment  of  rates,  and  on  the  24th  Nov.  1899  a 
certificate  of  exemption  was  granted.  That 
certificate  was  duly  enrolled  at  the  quarter  sessions 
for  the  city. 

It  was  contended  for  the  appellants  that  they 
were  not  the  occupiers  of  the  premises,  and 
that  there  was  no  rateable  occupation  either  by 
the  appellants  or  by  the  committee,  and  that,  if 
the  committee  were  in  such  occupation  as  would 
otherwise  have  made  them  rateable  to  the  relief 
of  the  poor,  they  were  by  reason  of  the  Scientific 
and  Literary  Societies  Act  1843  exempt  from  being 
rated. 

The  questions  for  the  court  were:  (1)  Were 
the  appellants  in  occupation  of  the  premises  P 
(2)  Were  the  libraries  and  museums  committee 
in  occupation  of  the  premises  P  (3)  Were  the 
premises  in  the  rateable  occupation  of  the 
appellants  or  the  libraries  and  museums  com- 
mittee P  (4)  If  the  appellants  were  in  rateable 
occupation  of  the  premises,  were  they  exempt 
fron  rating  by  reason  of  the  Scientific  and 
Literary  Societies  Act  1843  and  the  certificate  P 
(5)  If  the  libraries  and  museums  committee 
were  in  rateable  occupation,  had  they  become 
exempt  from  rating  by  reason  of  the  last- 
mentioned  Act  and  certificate  P 

Carver,  K.C.  (F.  E.  Smith  with  him)  for  the 
appellants. — On  two  grounds  the  appellants  are 
not  rateable  in  respect  of  this  free  library.  They 
are  not  rateable  occupiers,  and  they  have  no  rate- 
able occupation.  They  also  have  no  beneficial 
occupation.    He  referred  to 

Lambeth  Overseers  v.  London  County  Council,  76 
L.  T.  Rep.  795  ;  (1897)  A.  C.  625. 

In  that  case  it  was  sought  to  rate  the  London 
County  Council  in  respect  of  Brockwell  Park, 
which  they  had  acquired  under  an  Act  of  Parlia- 
ment which  provided  that  the  council  might  pur- 
chase the  park,  and  when  they  had  acquired  it  they 
were  to  hold  and  maintain  it  as  a  park  for  the 
perpetual  use  thereof  by  the  public  for  exercise 
and  recreation.  The  House  of  Lords  held  that  if 
there  was  occupation  it  was  not  beneficial,  and 
therefore  the  London  County  Council  were  not 
rateable  in  respect  thereof.  In  Hare  v.  Putney 
Overseers  (45  L.  T.  Rep.  337 ;  7  Q.B.  Div.  223) 
it  was  held  that  the  Metropolitan  Board  of  Works 
were  not  liable  to  be  rated  for  Putney  Bridge, 
which  they  had  bought  under  statutory  powers 
from  a  company,  and  had  thrown  it  open  to  the 
public  free  of  toll.  It  was  held  that  there  was 
no  occupation,  but  even  if  there  was  occupation  it 
was  not  beneficial.  London  County  Council  v. 
Erith  and  West  Ham  (69  L.  T.  Rep.  725  ;  (1893) 
A.  C.  562)  is  not  in  point  here,  for  the  occupation 
was  beneficial.    He  also  referred  to 

Reg.  v.  St.  Pancras,  37  L.  T.  Eep.  126 ;  2  Q.  B.  Div. 

581; 
Crowther  Smith  v.  New  Forest  Union,  61  L.  T.  Eep. 

870. 

Under  the  Scientific  and  Literary  Societies  Act 
1843  (6  &  7  Yict.  c.  36)  this  library  is  exempt. 
He  also  referred  to 

Manchester  Corporation  v.  McAdam,  75  L.  T.  Rep 
229 ;  (1896)  A.  C.  500. 

This  library  is  instituted  for  the  purposes  of 


literature,  and,  even  although  the  appellants  may 
not  be  said  to  be  a  society  within  the  statute  of 
1843,  the  committee  is  such  a  society.  Under  the 
Act  it  need  not  be  wholly  supported  by  annual 
voluntary  contributions,  but  only  in  part.  The 
grant  from  the  education  committee  and  the  gifts 
of  books,  &c.,  are  sufficient  voluntary  contribu- 
tions  to  satisfy  the  Act ;  no  benefit  accrues  to  any 
member  of  the  society,  and  a  certificate  has  been 
granted.  Therefore  sect.  1  is  in  point,  for  it 
gives  an  exemption  to  land,  houses,  and  buildings 
belonging  to  any  society  instituted  for  literature 
exclusively,  either  as  tenant  or  owner,  and 
occupied  by  it  for  such  purpose,  provided  that 
the  society  is  supported  wholly  or  in  part  by 
annual  voluntary  contributions,  and  does  not,  and 
by  its  laws  may  not,  divide  any  dividend,  gift,  or 
bonus  between  its  members,  and  the  society  has 
obtained  a  certificate. 

F.  Marshall,  K.O.  (Oreer  with  him)  for  the 
respondents.  —  Lambeth  Overseers  v.  London 
County  Council  (sup.)  followed  Hare  v.  Putney 
Overseers,  and  neither  of  those  oases  are  in  point 
here,  for  they  are  essentially  different.  The 
mere  fact  that  land  or  buildings  are  held  on  trust 
for  the  public  does  not  exclude  liability  to  be 
rated.  Beneficial  occupation  does  not  mean  an 
occupation  that  is  profitable  to  the  occupier,  bat 
an  occupation  that  is  of  value  to  the  occupier. 
He  referred  to 

Jones  v.  Mersey  Docks  and  Harbour  Board,  12  L.  T. 

Bep.  643  ;  11  H.  L.  Cas.  443  ; 
West  Bromwich  School  Board  v.  West  Bromwieh 

Overseers,  13  Q.  B.  Div.  929  ; 
London  County  Council  v.  Erith  and  West  Ham, 

69  L.  T.  Bep.  725 ;  (1893)  A.  C.  562. 

These  buildings  are  capable  of  beneficial  occupa- 
tion, and  there  is  nothing  in  any  of  the  cases  to 
grevent  their  being  rated.  The  Literary  and 
cientific  Societies  Act  1843  has  no  application 
here.  These  are  not  land,  houses,  and  buildings 
belonging  to  a  society  instituted  exclusively  for 
the  purposes  of  science,  literature,  and  fine  arts. 
The  land,  houses,  and  buildings  do  not  belong  to 
the  committee,  who  are  only  appointed  for  the 
purpose  of  controlling  and  managing  the  build- 
ings. It  cannot  be  said  that  the  corporation  of 
Liverpool  are  a  "Bociety"  within  the  Act. 
Further,  the  library  is  supported  by  the  rate,  and 
not  by  voluntary  contributions.    He  referred  to 

Russell  Institution  v.  St.  Giles,  3  E.  A  B.  416. 

Kennedy,  J. — While  I  am  only  going  to  express 
my  own  judgment,  I  am  sure  we  both  feel  very 
much  indebted  to  learned  counsel  on  both  sides 
for  the  great  assistance  they  have  given  us  in  this 
case,  and  the  great  pains  they  have  taken  to 
present,  as  they  have  done,  in  the  most  lucid 
manner,  their  views  to  the  court.  I  have  come  to 
the  conclusion  myself,  thongh  1  quite  appreciate 
Mr.  Carver's  arguments  and  the  force  of  them, 
that  there  is  no  exemption  in  this  particular  case 
from  rating  of  this  public  library.  I  do  not  propose 
to  go  into  the  cases  one  by  one,  because  they  have 
been  already  so  fully  dealt  with  and  commented 
upon  by  Mr.  Carver  in  the  course  of  his  very 
valuable  argument.  But  the  position  as  it  seems 
to  me  is  this :  Here  is  a  building  with  its  furniture 
and  its  fittings,  with  its  rules  and  regulations, 
and  the  land  on  which  it  stands  that  is  unques- 
tionably controlled  by  the  corporation  of  Liver- 
pool acting  through  the  committee  which  partly 
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consists  of  actual  members  of  the  corporation 
and  partly  of  persons  appointed  by  the  corpora- 
tion from  elsewhere — not  actual  members  of  the 
corporate    body  of   the  town.     The  committee 
merely  act,  as  it  seems  to  me,  taking  the  trne 
interpretation  of  these  various  statutory  provi- 
sions and  reading  them  together,  as  persons  who 
control  and  manage  just  practically,  like    any 
other  committee  appointed  by  the  corporation, 
really  as  a  sort  of  department  for  the  purpose  of 
administration  in  the  matter  of  libraries.    That 
being  so,  the  corporation  do  a  number  of  acts 
which  would  naturally  be  the  acts  of  those  who 
are  for  the  time  being  occupiers.    Mr.  Carver 
aajs  quite  truly  that  there  are  two  arguments  in 
Lambeth  Overseers  v.  London  County  Council  (76 
L.  T.  Eep.  795 ;   (1897)  A.  0.   625),  which  are 
treated   by   the    Lord    Chancellor   and    Lord 
HerscheU,  both  of   them  great  authorities,  as 
distinct.    They  decided  there  against  the    rate- 
ability.     No  doubt  one  of   them  inverted  the 
order  of  the  arguments,  but  the  one  argument  is 
that  there  was  really  no  occupation  at  all,  and  the 
other  was  that  under  the  circumstances  there  is  no 
beneficial  occupation.    In  a  sense  it  is  clear  that 
those  two  views  are  distinct  views,  but  I  do  not 
think  that,  in  spite  of  what  I  have  heard,  you 
can  in  considering  either  of  them  leave  out  of 
sight  the  subject-matter — if  I  may  call  it  so— of 
the  rate — namely,  the  use  of  the  buildings,  and 
the  relation  of   the   public  authority  to  those 
buildings.    Now,  in  Lambeth  Overseers  v.  London 
County  Council  (sup.),  as  in  Hare  v.  Putney  Over- 
$eers  (45  L.  T.  Rep.  337 ;  7  Q.  B.  Div.  223),  there 
was  under  Parliamentary  authority  a  property 
which  was  for  all  purposes  property  of  the  public, 
and  though,  of  course,  an  Act  of  Parliament  may 
undo  what  a  previous  Act  of   Parliament  has 
done,  yet   until  there  are  statutory  alterations 
Brookwell  Park  on  the  one  hand  and  Putney 
Bridge  on  the  other  belong  to  the  public  in  the 
fullest  sense.    In  regard  to  Brockwell  Park,  there 
being  both  duties  and  rights  on  the  pait  of  the 
London  County  Council  to  manage  it,  and  see 
that  it  is  properly  looked  after,  and  no  doubt  to 
provide  for  the  maintenance  of  a  Btaff  there,  it 
is,  by  the  terms  of  the  Act  which  enabled  the 
county  council  to  purchase  it,  for  ever  and  for  all 
time  the  property  of  the  public.    It  seems  to  me, 
therefore,  that  dealing  with  the  question  of  occu- 
pation  apart   from   the  question  of   beneficial 
occupation — a  point  so  much  insisted  on  in  Mr. 
Carver's     argument — rightly    insisted    on    and 
fairly  insisted  on — even  with  regard  to  that  it 
seems  to  me  that  the  character  of  the  property 
cannot  be  left  out  of  sight,  and  that  acts  which 
might  be  in  a  sense  treated  when  you  have  pro- 
perty clearly  not  the  property  of  the  controlling 
body  in  a  sense  as  acts  merely  of  custodians 
may  none  the  leas  be  when  you  have  got  property 
which  is  really  the  property  of  the  administering 
body  treated  as  acts  both  in  the  nature  and  as 
evidence  of  an  actual  occupation.    If  the  pro- 
perty was   not   theirs  you    might   treat   them 
merely  as  custodians.    Now,  here  these  buildings 
are  bought  under  statutory  authority.     They 
happen  to  be  buildings  bought  by  the  corporation, 
but  they  might  be  buildings  leased  by  the  corpo- 
ration.   They  have  retained  the  power  whenever 
this  building  is  not  required  to  sell  it,  or  to  lease 
it,  or  to  deal  with  it  as  they  please,  and  they 
retain  a  control  over  it  which,  seeing  that  the 


property  is  not  public  but  theirs,  it  seems  to  me 
is  fairly  and  properly  under  those  circumstances 
referable  to  acts  of  occupation,  and  to  the 
character  of  an  occupier.  It  is  true  they  are 
bound  to  use  their  building  for  the  benefit  of  the 
public.  The  council  first  of  all  are  to  establish 
and  maintain  a  public  library*  which,  of  course, 
means  a  library  to  which  the  public  will  have 
access.  Then  the  statute  enacts  that,  subject  to 
the  provisions  thereinafter  contained,  the  public 
library,  museum,  and  gallery  of  arts  and  pre- 
mises used  for  the  purposes  thereof,  and  all 
articles  and  specimens  therein  shall  be  vested  in 
and  held  upon  trust  by  the  mayor,  aldermen, 
and  burgesses,  and  shall  be  managed  by  the 
council,  and  shall  at  all  times  be  kept  in  fit 
and  proper  order  for  the  benefit  of  the  inhabi- 
tants of  the  borough  of  Liverpool  and  the 
neighbourhood  thereof  and  others  resorting 
thereto.  That  seems  to  be  a  provision  which  as 
applied  to  property  acquired  whether  by  purchase 
or  lease  under  the  powers  of  the  statute  seems 
to  be  justly  referable  to  them  as  occupiers 
in  the  legal  sense  of  the  word,  and  not  merely 
as  "  custodians,"  to  borrow  the  word  of 
the  House  of  Lords  in  Lambeth  Overseers  v. 
London  County  Council.  The  very  fact  that  it  is 
only,  as  far  as  I  know  and  as  far  as  has  been 
cited  to  us,  in  those  two  special  cases  where 
property  is  the  property  of  the  public,  though 
administered  under  statutory  authority  by  some 
public  body  for  some  purpose  and  maintained, 
that  any  exemption  has  been  made  to  the  liability 
to  rates  of  property  which  public  bodies  may 
hold  with  statutory  duties  for  the  benefit  either 
of  the  public  or  portions  of  the  public,  it  seems 
to  me  to  require  the  central  fact  referred  to  so 
often  by  Lord  Halsbury  and  Lord  Hersohell  of 
the  particular  character  of  the  property  with 
which  they  were  dealing — it  requires  something 
of  that  kind  to  take  this  case  out  of  a  class  of 
cases  which  has  long  been  well  recognised.  Those 
cases  are  where  public  bodies  are  administering 
for  the  purposes  of  the  public  an  area  more 
or  less  limited,  administering  for  their  benefit, 
be  it  schools  or  other  institutions,  or  pumping 
stations  as  at  Erith,  under  public  authority  for  the 
time  being  using  it  for  public  purposes,  and 
using  a  piece  of  land  and  buildings  thereon  and 
machinery  placed  in  those  buildings.  In  all 
those  cases,  although  the  purpose  is  public  and 
although  the  public  can  require  the  ubo  of  those 
particular  things  which  are  held  by  the  public 
body  for  those  purposes,  and  can  require  them  to 
be  dealt  with  in  accordance  with  statutory  rules, 
they  are  none  the  less  subject  to  rates.  In  this 
case  it  is  property  which  unquestionably  may 
at  any  time,  when  it  is  no  longer  required  for  the 
purposes  of  the  Act,  be  sold  or  leased,  and  may 
be  the  subject  of  purchase,  and  the  fact  that  it  is 
not  for  the  time  being  anything  except  a  place 
used  subject  to  certain  regulations  for  the  public 
does  not  appear  to  me  in  itself  sufficient  to  take 
this  building  out  of  the  list  of  j  rateable  buildings 
in  respect  of  the  occupancy  of  the  corporation. 
Then  it  is  suggested,  but  not  pressed  so  much, 
though  of  course  fairly  broughx  before  us,  that 
this  place  may  be  exempt  under  provisions  of  the 
Literary  and  Scientific  Societies  Aot  1843  (6  &  7 
Yict.  c.  36)  which  was  an  Aot  to  exempt  from 
local  rates  land  and  buildings  occupied  by 
scientific  or  literary  societies.    I  think  there  are 
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many  difficulties,  at  any  rate  more  difficulties 
than  one,  in  the  way  of  any  such  contention. 
In  the  first  place  (and  that  is  sufficient  for  me) 
I  do  not  Bee  that  this  particular  society  —  if 
you  can  call  either  the  corporation  or  the  com- 
mittee in  respect  of  this  library,  museum,  and 
rooms  a  society,,  or  treat  it  as  a  society — is 
either  supporting  these  premises  wholly  or  in 
part  by  annual  voluntary  contributions.  All  that 
is  suggested  here  in  the  way  of  voluntary  contri- 
butions are  possible  gifts  of  books  from  persons 
choosing  to  give  books,  and  the  250Z.  a  year  which 
is  received  from  the  educational  authority.  It 
seems  to  me  to  call  the  latter  a  voluntary  contri- 
bution is  to  do  violence  to  the  ordinary  meaning 
of  language  which  has  an  ordinary  accepted 
meaning,  and  to  treat  a  gift  of  books  to  an  insti- 
tution as  a  voluntary  contribution  would  hardly 
seem  to  me  to  come  within  the  fair  meaning  of 
the  Act.  Therefore  there  is  the  difficulty  to 
which  Mr.  Carver  has  referred,  that,  assuming 
you  can  call  either  the  municipal  corporation  or 
the  committee  a  society  instituted  for  the  purpose 
of  science,  literature,"  or  fine  arts  exclusively, 
the  premises  woul<|  not  become  an  institution 
which  in  part,  at  any  rate,  are  for  any  one  of 
those  three  purposes,  but  they  are  for  the  general 
acquisition  of  that  knowledge  which  it  is  so 
pleasant  to  acquire  through  the  medium  of  a 
newspaper  as  to  what  is  going  on  from  time  to 
time,  and  which  is  not  either  for  literary,  scientific, 
or  artistic  purposes.  But,  be  that  as  it  may,  it 
is  sufficient  for  my  view  to  say  that  this  clearly 
does  not  fall  as  an  institution  within  the  meaning 
of  this  section.  I  am  of  opinion,  therefore,  that 
the  case  ought  to  be  decided  in  favour  of  the 
respondents. 

Ridley,  J. — I  have  come  to  the  same  conclu- 
sion, and  I  wish  also  to  express  my  acknowledg- 
ments for  the  arguments  which  we  have  heard  at 
the  Bar  upon  a  question  of  some  intricacy.  I 
have,  however,  come  to  the  conclusion,  as  I  have 
said,  that  this  rate  ought  to  be  maintained. 
I  think  that  the  premises  in  question — the  here- 
ditaments in  question  —  are  not  within  the 
meaning  of  the  decision  in  the  case  of  Lambeth 
Overseers  v.  London  County  Council,  nor  within 
the  decision  in  Hare  v.  Overseers  of  Putney.  I 
think  that,  speaking  generally,  we  may  regard 
those  two  cases  as  standing  by  themselves,  though 
there  is  another  class  of  property  which  has  been 
put  alone  with  them — namely,  sewers — which  in 
one  of  the  cases  which  came  before  the  court 
were  held  not  to  be  rateable ;  but  for  the  present 
purposes  I  think  we  must  regard  those  two  cases 
as  constituting  a  class  of  such  premises  and  such 
hereditaments  as  have  been  held  not  to  be  rateable. 
Upon  the  other  side  there  are  a  long  string  of 
decisions  since  the  case  of  Jones  v.  Mersey  Docks 
and  Harbour  Board  (12  L.  T.  Rep.  643;  11  H.  L. 
Cas.  443),  which  was  decided  in  the  House  of 
Lords,  under  which  it  has  been  decided  from 
time  to  time  that,  although  lands  are  held  for 
public  purposes,  they  are  not  on  that  account  not 
rateable.  It  was  held  otherwise  formerly,  but  since 
the  decision  in  Jones  v.  Mersey  Docks  and  Harbour 
Board  that  is  the  law  that  has  been  consistently 
followed.  When  one  is  asked  to  give  reasons 
for  this  particular  judgment,  I  think  that  the 
case  of  Lambeth  Overseers  v.  London  County 
Council  is  the  first  and  the  main  decision  to 
which  we  must  turn.    We  must  look  at  that  and 


see  how  it  was  that  in  that  case  Brockwell  Park 
was  held  to  be  incapable  of  being  rated.  It 
was  for  two  reasons ;  first  of  all,  that  there  was 
no  occupation  of  it  in  anybody,  and,  secondly, 
that,  if  there  were  any  occupation,  it  was  not  an 
occupation  of  any  benefit — it  was  not  a  beneficial 
occupation.  Brockwell  Park  was  by  statute 
placed  under  the  London  County  Council,  who 
were  under  a  perpetual  obligation  to  maintain 
and  preserve  it,  when  they  had  purchased  it, 
as  a  park  for  the  perpetual  use  of  the  public  for 
exercise  and  recreation.  The  park  itself  and  the 
land  was  held  by  them  under  that  perpetual 
obligation.  Thereupon  it  was  decided  upon 
those  facts,  both  by  Lord  Halsbury  and  Lord 
Herschell,  that  there  was  not  a  rateable  occupa- 
tion by  anybody,  because  the  public  was  the 
occupier  and  no  one  else.  As  Lord  Halsbury 
said :  "  I  do  not  think  there  is  here  a  rateable 
occupation  by  anybody."  The  public  is  not  a 
rateable  eccupier,  and  I  think  that  that  one 
sentence  disposes  of  the  case.  Lord  Herschell, 
when  he  dealt  with  that  point,  said  also :  "  More- 
over, taking  this  point  last,  I  am  not  satisfied 
that  the  county  council  are  occupiers  of  this 
park  for  rating  purposes,  though  the  legal 
possession,  no  doubt,  is  vested  in  them.  They 
seem  to  me  to  be  merely  custodians  and  trustees 
to  hold  it  and  manage  it  for  the  use  of  the 
public."  That  is,  in  other  words,  the  same  reason 
as  was  given  by  the  Lord  Chancellor.  Now, 
the  second  reason  that  was  given  was  this :  that, 
if  there  was  an  occupation  at  all,  it  was  not  an 
occupation  which  as  a  matter  of  law  could  be  a 
beneficial  one.  That  is  to  say,  as  I  understand 
the  reasoning,  it  was  an  occupation  affecting  the 
site,  affecting  the  premises,  affecting  the  heredita- 
ments in  question,  and  it  must  be  held  for  the 
benefit  of  the  public.  Thereupon,  if  it  was  held 
in  that  way  as  a  matter  of  law  and  as  a  matter  of 
compulsion,  it  was  not  a  thing  out  of  which  the 
occupant,  if  there  was  an  occupant,  could  get 
without  some  statute  which  is  beyond  the  ken  of 
the  judgment  releasing  him  from  the  obligation. 
For  that  reason  there  ceased  to  be  a  beneficial 
occupation.  Now,  those  are  the  two  reasons,  and 
they  are  given  at  some  length  by  both  the  noble 
Lords  who  gave  the  judgment;  but  Lord  Herschell, 
in  giving  his  judgment,  distinguished  and  pointed 
out  the  difference  between  the  case  with  which  he 
was  dealing  and  London  County  Council  v.  Erith 
and  West  Ham,  with  regard  to  which  I  must  say  a 
word  or  two  presently.  Perhaps  the  case  of  Rare 
v.  Putney  Overseers  ought  to  be  mentioned  at 
this  point.  That  was  a  case  which,  as  it  seems 
to  me  on  the  factB,  which  I  consider  material, 
cannot  be  distinguished  from  Lambeth  Over- 
seers v.  London  County  Council.  It  is  hardly 
worth  while  saying  that,  perhaps,  for  it  is  a 
decision  of  the  House  of  Lords;  but  what  I 
wish  to  point  out  is  this,  that  the  reason  why 
they  are  exactly  alike  is  that  there,  in  the  Hare 
v.  Putney  Overseers,  as  in  Lambeth  Overseers  v. 
London  County  Council,  there  was  an  obligation 
upon  the  Metropolitan  Board  of  Works  to  hold 
the  bridge  for  ever  for  the  benefit  of  the  public 
and  it  was  upon  that  ground  that,  in  Hare  v. 
Putney  Overseers,  the  bridge  was  held  not  to  be 
subject  to  occupation,  and  therefore  not  to  be 
rateable.  Now,  those  are  the  two  cases  which  I 
mentioned  before  as  constituting  the  authorities 
on  the  side  upon  which  Mr.  Carver  claims  that 
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his  clients    are  exempt.    Upon  the  other  side 
there  are  the  School  Board  cases  and  there  is  the 
pumping  station  case,  which,  perhaps,  it  is  most 
convenient  to  discuss,  although  there  are  many 
others  besides.    The  Erith  case,  or  the  pumping 
station  case,  was  the  case  which  was  distinguished 
in  Lambeth  Overseers  v.  London  County  Council 
from  the  decision  with  which  they  were  dealing, 
and  Lord  Herschell  says  in  reference  to  that  it 
has  no  application,  because  there  the  land  on 
which  the  pumpipg  stations  were  constructed, 
and  the  rateability  of  which  was  in  question,  was 
not  by  statute  dedicated  to  that  use.    It  was  not 
by  statute  dedicated  to  that  use,  and  it  was  not 
affected  by  any  statute  at  all,  but  there  was  a 
duty  on  the  London  County  Council  to  make 
outfall  works  which  would  get  rid  of  the  sewage, 
and  one  of  those  outfall  sewers  was,  as  long  as 
they  used  that  method  of  delivering  the  metro- 
politan sewage,  of  necessity  a  pumping  station. 
80  far  the  duty  was  one  to  the  public.    It  was  on 
behalf  of  the  public  that  the  thing  had  to  be 
done,  but  there  was  no  statute  that  dedicated 
the  pumping  station  to  that  use,  and  there  was  a 
statute  dedicating  Brockwell  Park  to  the  public 
use.    The  London  County  Council  could  place 
their  pumping  stations  where  they  pleased.   They 
could  not  take  away  Brockwell  Park  and  place  it 
where  they  pleased.      They  could  remove  the 
pumping  stations  elsewhere  at  any  time  they 
thought  fit,  or  dispose  of  them  altogether.     If 
they  adopted  some  other  method  of  dealing  with 
the  sewage  they  could  sell  it  or  let  the   land 
to  a  tenant,  because  the  use  of  it  would  be  unre- 
stricted.   There  is  the  distinction  which  existed 
between  the  two  cases.    I  do  not  say  that  the 
case  of  the  pumping  station  is  precisely  similar 
to  that  with  which  we  hare  now  to  deal,  but  my 
distinction  between  them  is  this,  that  there  was 
no  statute  dedicating  the  site  of  the  pumping 
stations  to  the  public  any  more  than  there  is  here 
a  statute  dedicating  the  site  of  these  buildings 
to  the  public.    If  it  is  true  to  Bay  that  the  London 
County  Council  could  do  away  with  the  pumping 
station  when  «they  pleased,  it  is    also  true  to 
say  that    the    corporation    of    Liverpool   could 
do  the  same  here.    It  is  a  part  of  the  obligation 
upon  them  that  they  should  continue  this  work ; 
that  there  should  be  a  library  for  the  benefit  of 
the  public  so  long  as  it  is  required.    It  is  not  a 
case  in  which  they  can    by   adopting   another 
method  of  benefiting  the  public  or  carrying  out 
the  duty  which  is  intrusted  to  them  get  rid  of 
that  which  they  are  now  doing.    But  that  does 
not  seem  to  me  to  be  a  material  distinction.    I 
think  the  distinction  between  this  case  and  the 
two  cases  relied  on  by  the  appellants  is  that 
here  there  is    no   statute   dedicating   this  site 
to  the    use    of    the    public   just    as    in    the 
pumping    station    case.      Now,    I    must    refer 
further  to  London  County  Council  v.  Erith  and 
West  Ham  (69  L.  T.  Bep.   725;   (1893)  A.  0. 
562)  in  order  to   point   to    some   observations 
which  occur  to  me  to  carry  out  the  distinction 
which  I  have  been  endeavouring  to  make.    It 
is  a  case  in  which  in  the  judgment  of  the  House 
of  Lords  a  great  many  authorities  are  cited,  and 
one  of  them  is    West  Bromwich   School  Board 
v.  West  Bromwich  Overseers  (13  Q.  B.  Div.  929). 
In  giving  judgment,  that  case  is  quoted  by  Lord 
Herschell,  who  gave  judgment  in  that  case  also, 
and  he  says  in  referring  to  it  that  the  rateability 


of  the  school  depended  upon  very  much  the  same 
considerations — not  in  words  as  the  case  with 
which  he  was  dealing,  but  using  the  same  words 
as  he  did  afterwards  from  the  case  of  London 
County  Council  v.  Erith  and  West  Ham  when  he 
was  giving  judgment  in  Lambeth  Overseers  v. 
London  County   Council— that  they  were  liable 
to  be  rated  although  the  premises  in  question 
were  used  for  public  purposes,  and  he  quoted 
Bowen,  L.J.'s  judgment,  who    dealt  with  that 
subject  in  giving  the  judgment  of  the  Court  of 
Appeal,  and  he  says  this :  "  Lord  Justice  Bowen 
said, '  I  will  assume  that  in  the  hands  of  the 
school  board  it  is  not  capable  of  being  benefi- 
cially occupied,  but  we  must  consider  whether 
it  is  capable   of  being  beneficially  occupied  in 
the  hands  of  any  other  person.     If  land  is  by 
law    struck    with    sterility    when   in   any    and 
in  everybody's  hands,  so  that  no  profit  can  be 
derived  from  the  occupation  of  it,  it  cannot  be 
rated  for  the  relief  of  the  poor,  but  if  the  school- 
house  is  not  used  by  the  school  board  for  any 
profitable  purpose,  it  by  no  means  follows  that 
the  site  of  it  must  be  sterile  in    every  other 
person's    hands.'"     Now,  according  to  the  best 
consideration    I  can  give  to  this  matter,  that 
reasoning  applies  exactly  in  the  present  case.    It 
is  adopted  by  Lord  Herschell  in  the  judgment 
which  he  was  then  giving,  and  it  seems  to  me  that 
it  does  supply  a  good  distinction  which  we  ought 
to  follow  as  between  the  two  cases  which  are  on 
one  side  of  this  question  and  the  long  string  of 
authorities  which  is  upon  the  other.    I  certainly 
think  it  would  be  an  extension  of  the  principle 
upon  which  Lambeth  Overseers  v.  London  County 
Council  and  Hare  v.  Putney  Overseers  were  decided 
if  we  were  to   hold  that  that  extended  to  the 
present  case.    It  certainly  does  not  fall  within 
the  language  which  was  used  by  the  House  of 
Lords  in  deciding  the  Brockwell  Park  case,  and 
I  should  hesitate  long  before  extending  it,  because 
I  can  conceive  that  the  tendency  of  the  deci- 
sions on  the  other    side  was  to  include  within 
the  area  of  the  rating  authority,  or  the  liability 
to    be   rated,    almost    every     property   unless 
one  can  establish  an  exemption  for  it.    Here  it 
lies  upon  those  who  say  that  the  public  library  is 
not  rateable  to  show  that  it  is  exempt,  and  I 
think,  for  the  reasons  I  have  given,  that,  although 
the  argument  is  one  well  worthy  of  considera- 
tion, according  to  my  judgment  it  is  not  well 
founded,  and  that,  as  those  two  authorities  do 
not  apply  in  their  facts  and  are  not  on  all  fours 
with  the  present  case,  we  ought  not  to  extend 
that  principle.  On  the  rest  of  the  case  and  on  the 
other  points  taken  under  the  statute  of  1843, 1  do 
not  propose  to  add  anything  to  what  my  brother 
Kennedy  has  said.  judgment  accordingly. 

Solicitors :  F.  Venn  and  Co.,  for  E.  B.  Pick- 
mere,  Liverpool;  Sharpe,  Parker,  and  Co.,  for 
Cleaver,  Hotden,  and  Co.,  Liverpool. 
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Jan.  28  and  Feb.  20, 1905. 

(Before  Lord  Alverstonb,  C.J.,  Kennedy, 
Ridley,  Ohannell,  and  Phillimobe  JJ.) 

Rex  v.  Osborne,  (a) 

Criminal  law  —  Evidence  —  Admissibility  —  In- 
decent assault — Complaint  or  statement  by  girl 
assaulted — Statement  made  in  prisoner's  absence 
—When  admissible  —  Res  gestsa —  Consent  not 
material. 

In  cases  of  rape  and  indecent  assault  a  complaint 
or  statement  by  the  woman  alleged  to  have  been 
assaulted  made  immediately  after  the  event  in 
the  absence  of  the  person  accused  is  admissible 
in  evidence,  not  merely  as  negativing  consent, 
but  as  part  of  the  res  gests,  and  as  a  collateral 
fact  consistent  with  the  woman's  story.  The 
admissibility  of  such  evidence  does  not  depend 
on  the  relevancy  of  evidence  of  consent,  and  a 
statement  by  a  girl  under  the  age  of  thirteen  is 
therefore  admissible. 

Reg.  v.  Lillyman  (74  L.  T.  Bep.  730 ;  18  Cox  C.  C. 
346 ;  (1896)  2  Q.  B.  167)  considered  and  followed. 

This  case,  stated  for  the  opinion  of  the  court  by 
the  chairman  of  the  Worcestershire  Court  of 
Quarter  Sessions,  was,  so  far  as  is  material,  as 
follows : — 

The  prisoner,  William  Henry  Osborne,  was 
indicted  for  indecently  assaulting  Keziah  Parkes. 

It  was  proved  that  the  prisoner  kept  a  fried 
fish  shop  in  Kidderminster  at  about  a  distance  of 
five  minutes'  walk  from  where  the  prosecutrix 
resided ;  that  on  the  day  in  question  Kezia  Parkes, 
a  girl  of  the  age  of  twelve  years,  with  her  sister, 
Nelly  Parkes  aged  eight,  and  a  girl  named  Mary 
Moule  aged  eleven,  went  to  the  prisoner's  shop 
about  3.30  in  the  afternoon  for  the  purpose  of 
buying  some  fried  potato  chips. 

They  had  been  in  the  habit  of  going  to  the  shop 
and  ox  selling  dripping  to  the  prisoner. 

Mary  Moule  asked  the  prisoner  if  he  wanted 
any  dripping,  and  he  replied  that  they  could  fetch 
him  some  if  they  would  come  back  at  once 
Mary  Moule  and  Nelly  Parkes  went  to  fetch  the 
dripping.  Keziah  Parkes  asked  if  she  should  go 
with  them,  but  the  prisoner  said,  "No,  stop 
with  me."  As  soon  as  the  other  girls  were  gone 
prisoner  took  Keziah  Parkes  into  the  back 
kitchen,  pulled  her  on  to  his  lap,  put  his  hand  up 
her  clothes,  and  undid  her  drawers  and  felt  her 
private  parts.  Keziah  Parkes  offered  no  resist- 
ance or  objection.  He  then  put  her  down  on  to 
the  ground  and  took  her  up  again. 

A  girl  came  into  the  front  shop  and  the  prisoner 
put  Keziah  Parkes  down.    When  the  girl  left 

Prisoner  came  into  the  kitchen  and  asked  Keziah 
'arkes  to  come  back  on  his  lap,  but  she  refused 
and  ran  off  towards  home.  On  her  way  home  she 
met  Mary  Moule  and  her  sister  coming  back  to 
the  shop.  They  asked  her  "  why  she  was  going 
home  and  why  she  did  not  wait  till  they  came 
back."  She  had  not  spoken  to  them  when  this 
question  was  asked. 

Mary  Moule  was  called  and  asked,  when  she  met 
Keziah  Parkes  in  the  street,  "  Did  you  speak  to 
her  P  "  Moule  replied,  "  Yes ;  I  asked  her  why 
she  did  not  stop  for  me."  The  question  was  then 
asked :  "  What  did  she  say  P  " 

(a)  Reported  by  A.  A.  Bjthuni,  Esq.,  B&rrister-ftt-Law. 


Counsel  for  the  prisoner  objected  to  this  ques- 
tion on  the  grounds :  First,  that  an  answer  given 
by  a  prosecutrix  to  a  question  in  a  charge  of  in- 
decent assault  could  not  be  given  in  evidence, 
as  such  an  answer  was  not  a  complaint  within  the 
meaning  of  Beg.  v.  LiUyman  (74  L.  T.  Rep.  730 ; 
18  Oox  0.  0.  346 ;  (1896)  2  Q.  B.  167) ;  and, 
secondly,  that  as  the  girl  was  under  the  age  of 
thirteen  her  consent  was  not  material  to  the 
charge,  and  consequently  any  statement  she 
made,  whether  in  reply  to  a  question  or  otherwise, 
could  not  be  given  in  evidence  as  the  rule  in  Beg. 
v.  Lillyman  applied  only  to  oases  where  want  of 
consent  is  a  material  element  in  the  charge. 

Counsel  for  the  prisoner  relied  upon  the  deci- 
sion of  B.  v.  Merry  (19  Cox  C.  C.  442),  that  an 
answer  to  a  question  was  not  a  complaint,  and 
also  on  the  decision  in  B.  v.  Kingham  (66  J.  P. 
393),  that  where  consent  is  not  a  material  element 
the  statement  of  the  prosecutrix  is  not  admissible. 

Counsel  for  the  prosecution  relied  upon  the 
decision  in  R.v.  Kiddle  (19  Cox  C.  C.  77),  where  it 
was  decided  that  the  rule  in  Beg.  v.  Lillyman 
applied  to  cases  where  the  girl  on  whom  the 
offence  was  alleged  to  have  been  committed  is  of 
such  tender  years  that  the  court  directs  her  evi- 
dence to  be  taken,  but  not  upon  oath,  and  where 
the  question  of  her  consent  was  immaterial.  * 

The  chairman,  being  of  opinion  that  the 
conduct  of  the  prosecutrix  in  running  away  home 
and  not  waiting  for  her  companions  was  part  of 
the  res  gestae,  and  that  her  statement  would  be 
evidence  of  why  she  ran  away  home,  was  of 
opinion  that  neither  the  rule  in  B.  v.  Merry  nor 
the  rule  in  B.  v.  Kingham  applied  in  this  case, 
or,  if  either  of  them  did  apply,  that  such  decisions 
were  not  in  accordance  with  B.  v.  Folley  (60  J.  P. 
569)  and  B.  v.  Kiddle  (19  Cox  C.  C.  77),  and,  in 
accordance  with  those  cases  allowed  the  question 
to  be  put. 

Moule  replied  to  the  question  why  the  prosecu- 
trix did  not  stop  for  her,  "  Because  she  did  not 
like  the  prisoner,  and  would  not  go  near  him 
again,  as  he  unbuttoned  her  drawers ;  that  was 
all  she  said." 

The  police  constable  who  arrested  the  prisoner 
swore  that  at  the  police-station,  when  prisoner 
was  in  custody,  he  told  the  prisoner  that  he  would 
be  charged  with  indecent  assault  upon  Keziah 
Parkes;  that  he  cautioned  him,  and  then  the 
prisoner  replied,  "  She  came  and  sat  on  my  lap 
herself.  She  has  done  it  many  times,  and  is  more 
to  blame  than  me/' 

In  su taming  up  to  the  jury  the  chairman  told 
them: — 

(1)  That  the  question  if  the  girl  consented  or 
not,  or  whether  she  had  allowed  the  prisoner  to 
take  indecent  liberties  with  her  or  not  on  previous 
occasions,  was  no  defence  to  the  charge ;  that  the 
question  for  them  was— Did  they  believe  that  on 
the  particular  date  prisoner  took  prosecutrix, 
either  with  or  without  her  consent,  upon  his  lap, 
put  his  hand  up  her  clothes,  and  unbuttoned  her 
drawers. 

If  so,  that  would  be  sufficient  to  sustain  the 
indictment,  but  that  they  ought  not  to  convict 
unless  in  their  opinion  there  was  corroborative 
evidence ;  that  the  only  corroborative  evidence  in 
this  case  was  the  statement  of  the  prisoner  himself 
made  to  the  police  constable,  that  the  girl  came 
herself  and  sat  on  his  lap.  If  they  believed  the 
police  constable  that  the  prisoner  said  this,  there 
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was  sufficient  corroboration  to  justify  them  in 
convicting  the  prisoner  of  an  indecent  assault  if 
they  thought  fit  to  do  so. 

He  did  not  refer  in  any  way  in  summing  up 
to  the  answer  to  the  question  which  Mary  Moule 
asked  prosecutrix,  as  in  my  opinion  it  was  not 
evidence  of  corroboration  of  the  charge — only 
evidence  to  explain  why  prosecutrix  did  not  wait 
for  the  other  children. 

The  prisoner  pleaded  Not  Guilty,  and  was 
found  Guilty  with  a  recommendation  to  mercy, 
and  judgment  was  postponed,  the  prisoner  being 
liberated  on  recognisance  bail  to  appear  and 
receive  judgment,  nimself  in  102.  and  one  surety 
in  102. 

The  questions  of  law  for  the  consideration  of  the 
court  are :  (1)  Whether  the  fact  that  a  statement 
made  by  a  prosecutrix  to  a  third  person  immedi- 
ately after  an  alleged  indecent  assault  in  answer 
to  a  question  from  such  person  prevents  such 
statement  being  given  in  evidence  in  accordance 
with  the  rule  laid  down  in  Beg.  v.  LiUyman.  (2) 
If  such  a  statement  can  be  given  in  evidence, 
although  it  is  an  answer  to  a  question,  does  the 
fact  that  the  offence  charged  is  one  where  the 
consent  of  the  prosecutrix  is  immaterial  render 
such  statement  inadmissible  P  (3)  Can  such  a 
statement  be  given  in  evidence  when  the  prose- 
cutrix does  not  state  that  the  act  charged  was 
done  against  her  will  P 

Marchant  for  the  prisoner. — The  evidence  to 
which  objection  was  taken  being  hearsay  evidence 
is  inadmissible,  unless  it  can  be  brought  within 
the  exceptional  class  of  oases  to  which  the  prin- 
ciple of  Beg.  v.  LiUyman  (sup.)  applies.  That 
case  shows  a  statement  made  in  the  absence  of  the 
accused  to  be  admissible  must  be  a  complaint 
made  immediately  after  the  alleged  assault  and 
therefore  part  of  the  res  gestae ;  and  being  a  com- 
plaint, it  is  evidence  negativing  consent.  In  this 
case,  however,  Keziah  Parkes'  statement  was  not 
a  complaint,  but  merely  part  of  a  subsequent 
conversation.  It  was,  therefore,  not  part  of  the 
ret  gestse.  It  was  not  admissible  as  evidence 
negativing  consent,  for  the  question  of  consent 
was  not  relevant.  If  consent  is  immaterial,  the 
evidence  is  immaterial  and  inadmissible.  Here 
the  prosecutrix  being  under  the  age  of  thirteen 
consent  was  not  a  question  in  the  case,  and  the 
evidence  negativing  consent  was  inadmissible. 
He  referred  to 

Reg.  v.  Merry,  19  Cox  0.  0.  442  ; 
Reg.  y.  Rowland,  62  J.  P.  459 ; 
R.  v.  Kiddle,  19  Cox  0.  C.  77 ; 
R.  y.  Kvngham,  66  J.  P.  393 ; 
R.  v.  FoUey,  60  J.  P.  569. 

/.  B.  Matthews  for  the  Grown. — The  evidence 
was  properly  admitted.  The  admissibility  of  this 
kind  of  evidence  in  this  class  of  case  does  not 
depend  upon  the  relevancy  of  consent,  it  is  admis- 
sible as  part  of  the  res  gestse.  This  was  decided 
in  the  case  of  Bex  v.  Brasier  (1  Leach,  199 ;  1  East, 
P.  0.  443),  which  was  followed  in  Beg.  v.  tallyman 
(sup.).  Beg.  v.  Rowland  is  not  an  authority  to 
the  contrary. 


Marchant  in  reply. 


Cwr.  adv.  vult. 


Feb.  20. — The  judgment  of  the  court  was  read 

Aidlbt,  J.— In  this  case  the  prisoner  Osborne 
was  tried  at  the  Worcestershire  Quarter  Sessions 


on  an  indictment  containing  two  counts ;  the  first 
for  indecent  assault,  and  the  second  for  common 
assault  on  Keziah  Parkes,  a  girl  twelve  years  old. 
It  appeared  that  Keziah  Parkes,  along  with  a 
younger  sister  and  another  girl  named  Mary 
Moule,  of  a  similar  age,  went  to  a  shop  kept  by  the 
prisoner  for  the  purpose  of  buying  chips.  Two 
of  the  girls — namely,  Moule  and  the  younger 
sister — went  out  of  the  shop  on  an  errand,  and 
during  their  absence  the  alleged  assault  was 
committed  by  him  on  Keziah.  She  then  left  the 
shop,  and  on  her  way  home  met  Mary  Moule  with 
her  sister  coming  back  to  the  shop.  Mary  Moule 
was  called  at  the  trial,  and  was  asked  when  she 
met  Keziah  Parkes  in  the  street,  "  Did  you  speak 
to  her  P  "  Moule  replied,  "  Yes ;  I  asked  her  why 
she  did  not  stop  for  me."  The  next  question 
put  to  the  witness  was,  "  What  did  she  say  ? " 
Objection  was  then  taken  for  the  prisoner  that 
the  witness's  answer  was  not  admissible  in  evi- 
dence, but  the  chairman  admitted  the  evidence. 
The  girl's  evidence  was  as  follows:  "Because 
she  did  not  like  the  prisoner  and  would  not  go 
near  him  again,  as  he  unbuttoned  her  drawers. 
That  was  all  she  said/1  The  prisoner  was  con- 
victed, and  the  point  raised  for  our  decision  is 
whether  this  ruling  was  right.  It  was  contended 
for  the  prisoner  that  the  evidence  was  inadmissible 
— first,  oecause  the  answer  made  by  the  girl  was 
not  a  complaint,  but  a  statement  or  conversation, 
having  been  made  in  answer  to  a  question ;  and, 
secondly,  because,  as  Keziah  Parkes  was  under 
the  age  of  thirteen,  her  consent  was  not  material 
to  the  charge.  As  to  the  first  point,  the  case  of 
B.  v.  Merry  (19  Cox  C.  0.  442)  was  quoted.  In 
that  case  a  question  had  been  put  to  a  girl  of  nine 
years  old  by  her  mother,  in  a  case  of  indecent 
assault,  and  the  learned  judge  ruled  that,  as  the 
proposed  evidence  was  a  statement  made  in 
answer  to  a  question,  it  was  a  conversation  and 
not  a  complaint,  and  he  declined  to  allow  it  to  be 

?;iven  in  evidence.  It  does  not  appear,  however, 
rom  the  report  what  the  question  was  that  was 
put  to  the  girl.  It  appears  to  us  that  the  mere  f  act 
that  the  statement  is  made  in  answer  to  a  question 
in  such  cases  is  not  of  itself  sufficient  to  make  it 
inadmissible  as  a  complaint.  Questions  of  a  sug- 
gestive or  leading  character  will,  indeed,  have 
that  effect,  and  will  render  it  inadmissible ;  but  a 
question  such  a9  this  put  by  the  mother  or  other 
person,  "What  is  the  matter  P  "  or  "  Why  are  you 
crying  P"  will  not  do  so.  These  are  natural 
questions  which  a  person  will  be  likely  to  put. 
On  the  other  hand,  if  she  were  asked,  "  Did  So- 
and-so  (naming  the  prisoner)  assault  youP  " 
"Did  he  do  this  and  that  to  youP"  then 
the  result  would  be  different,  and  the  state- 
ment ought  to  be  rejected.  In  each  case  the 
decision  on  the  character  of  the  question  put,  as 
well  as  other  circumstances,  such  as  the  relation- 
ship of  the  questioner  to  the  complainant,  must  be 
left  to  the  discretion  of  the  presiding  judge.  If  the 
circumstances  indicate  that  but  for  the  questioning 
there  probably  would  have  been  no  voluntary  com- 
plaint, the  answer  is  inadmissible.  If  the  question 
merely  anticipates  a  statement  which  the  com- 
plainant was  about  to  make,  it  is  not  rendered 
inadmissible  by  the  fact  that  the  questioner 
happens  to  speak  first.  In  this  particular  case 
we  think  that  the  chairman  of  quarter  sessions 
acted  rightly,  and  that  the  putting  of  this  par- 
cular  question  did  not  render  the  statement  inad- 
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missiblo.  Upon  the  second  point  it  was  contended 
that,  although  under  the  decision    of    Beg,  v. 
Lillyman  (1896)  2  Q.  B.  167)  the  particulars  of  a 
complaint  made  may,  in  some  circumstances,  be 
given  in  evidence  on  a  charge  of  rape,  that  ruling 
does  not  extend  to  a  charge  of  criminal  know- 
ledge or  indecent  assault  where,  as  in  the  present 
case,  consent  is  not  legally  material.    This  con- 
tention is  supported  by  Bex  v.  Kingham  (66  J.  P. 
393),  decided  in  1902 ;  but,  on  the  other  hand,  in 
B.  v.  Kiddle  (19  Cox  0.  0.  77),  decided  in  1898, 
it  was  ruled  that  the  decision  in  question  does 
extend  to  all  charges  of  this  character,  whether 
consent  is  a  defence  or  not.    In  Reg.  v.  Lillyman 
the  prisoner  was  charged  on  an  indictment  con- 
taining  three   counts — first,    attempt   to    have 
carnal  knowledge  of  a  girl  above  thirteen  and 
under  sixteen ;  second,  an  assault  with  intent  to 
ravish  her;   third,   an   indecent    assault.     The 
prisoner  was  found  guilty  upon  the  first  count 
only,  and  upon  that  count,  in  order  to  establish 
guilt,  it  was  not   necessary  to  prove  want  of 
consent.  But  the  prosecutrix  swore  that  what  was 
done  to  her  was  done  without  her  consent ;  and 
the  court,  in  giving  judgment,  said  that,  as  she 
had  so  deposed,  the  complaint  was  admissible. 
Two  points  were  taken  and  argued — first,  whether 
the  fact  that  the  complaint  was  made  was  evi- 
dence ;  second,  whether  particulars  of  it  could  be 
given ;  and  it  is  to  the  latter  of  these  that  the 
greater  part  of  the  judgment  relates.    This  point 
was  not  argued  before  us,  as  distinguished  from 
the  first  point  on  the  present  occasion ;  and  the 
only  question,  therefore,  for  our  determination  is 
whether,  where  consent  is  no  part  of  the  charge, 
the  complaint  is  admissible,   fey  the  judgment  in 
Beg.  v.  Lillyman  it  was  decided  that  the  com- 
plaint was  admissible,  not  as  evidence  of  the 
tacts  complained  of,  nor  as  being  a  part  of  the 
res  gestae  (which  it  was  not),  but  as  evidence  of 
the  consistency  of  the  conduct  of  the  prosecutrix 
with  the  story  told  by  her  in  the  witness-box,  and 
as  being  inconsistent  with  her  consent  to  that  of 
which  sue  complains.  Mr.  Marohant  argued  upon 
this  that  the  reasons  so  given  were  one  only, 
and  that  the  consistency  of  the  complaint  with 
the  story  given  by  the  prosecutrix  was  material 
only  so  far  as  the  latter  alleged  non-consent.    If 
however,  that  argument  were  sound,  the  words 
in  question  might  have  been  omitted  from  the 
sentence,  and  it  would  have  been  sufficient  to  say 
that  the  complaint  was  admissible  only  and  solely 
because  it  negatived  consent.    We  think,  how- 
ever, if  it  were  a  question  of  the  meaning  of 
words,  that  the  better  construction  of  the  judg- 
ment is  that,  while  the  court    dealt  with  the 
charge  in  question  as  involving  in  fact,  though 
not  in  law,  the  question  of  consent  on  the  part 
of  the  prosecutrix,  vet  the  reasons  given  for  ad- 
mitting the  complaint  were  two— first,  that  it  was 
consistent  with  her  story  in  the  witness-box ;  and, 
secondly,  that  it  was  inconsistent  with  consent. 
The  reasoning  proceeded  thus:  On  the  second 
and  third  counts  consent  was  material  in  law ;  on 
the  first  it  was  material  in  fact.     There  is  for 
this  purpose  no  difference  between  the  two.    It  is 
not,  therefore,  because  the  charge  itself  involves 
proof  of  the  absence  of  consent  that  the  evidence 
is  admissible.    On  the  contrary,  the  prosecutrix 
herself  can  make  it  evidence  by  deposing  that  she 
did  not  consent  when  that  is  no  part  of  the 
•barge.     In  other  words,  whether  non-consent 


be   legally   a  necessary  part  of   the    issue,  or 
whether,  on  the  other  hand,  it  is  what  may  be 
called  a  collateral  issue  of  fact,  the  complaint 
becomes    admissible.     But    how  does  non-con- 
sent become  a  collateral  issue   of   fact?      The 
answer  must  be,  in  consequence  of  the  story  told 
by  the  prosecutrix  in  the  witness-box.    And  the 
judgment  treats  the  two  cases  on  the  same  foot- 
ing. If  non-consent  be  a  part  of  the  story  told  by 
the  prosecutrix,  or  if  it  be  legally  a  part  of  the 
charge,  in  each  case  alike  the  complaint  is  admis- 
sible.   But,  if  that  is  so,  does  not  the  reasoning 
apply  equally  to  other  parts  of  the  story,  and  not 
merely  to  the  part  in  which  the  prosecutrix  has 
denied  consent  P    If  not,   it  seems  illogical  to 
allow,  as  the  court  did  allow,  that  the  whole  of  the 
story  may  be  given  in  evidence.    The  true  result 
is  we  think  that,  while  the  decision  in  Beg.  v. 
Lillyman  is  not  strictly  on  all  fours  with  the 
present  case,  yet  the  reasoning  which  it  contains 
answers  the   question    now  raised  for  decision. 
But,  however  that  may  be,  it  appears  to  us  that, 
in  accordance  with  principle,  such  complaints  are 
admissible,  not  merely  as  negativing  consent,  but 
because  they  are  consistent  with  the  story  of  the 
prosecutrix.    In  all  ordinary  cases,  indeed,  the 
principle  must  be  observed  which  rejects  state- 
ments made  by  anyone  in  the  prisoner's  absence. 
Charges  of  this  kind  form  an  exceptional  class 
and  in  them  such  statements  ought,  under  proper 
safeguards,  to  be  admitted.    Their  consistency 
with  the  story  told  is,  from  the  very  nature  of 
such  cases,  of  special  importance.  Did  the  woman 
make  a  complaint  at  once  P  If  so,  that  is  consistent 
with  her  story.    Did  she  not  do  so  P    That  is 
inconsistent.    And  in  either  case  the  matter  is 
important  for  the  jury.    It  is  in  accordance  with 
this  view  that  in  early  times  it  was  incumbent  on 
the  woman  who  brought   an  appeal  of  rape  to 
prqve  that  while  the  offence  was  recent  she  raised 
"  hue  and  cry  "  in  the  neighbouring  towns,  and 
showed  her  injuries  and  clothes  to  men,  and  that 
the  appellee  might  raise  as  a  defence  the  denial 
that  she  had  raised   the    hue    and    cry.     The 
passages  in  Bracton,  De  Corona,  Lib.  iii ,  fol.  147, 
and  in  the  Pleas  of  the  Crown,  Selden  Society, 
vol.  1,  Warwickshire  Byre  ad.  1221,  p.  109,  as 
also  in  the  Mirror  of  Justice,  Selden  Society, 
vol.  7,  Exceptions,  cap.  21,  p.  103,  are  interesting 
and  instructive  as  showing  that  the  distinction  in 
this  special  class  of  case  has  been  recognised  from 
the  earliest  times.    The  hue  and  cry  was  the 
phrase  used  generally  for  the  pursuit  of  a  felon ; 
but  we  have  not  found  any  other  case  than  rape 
in  which  it  was  for  the  prosecution  to  show  tbat 
they  had  raised  it,  or  in  which  it  was  a  defence 
to  show  that  it  had  not  been  raised.     It  is,  how- 
ever, right  to  refer  to  a  passage  in   Bracton, 
De  Corona,  Lib.  iii.,  fol.  139,  in  which  describes 
the  objection  made  by  an  appellee  that  the  hoe 
and  cry  had  not  been  raised  as  ista  generalis 
exeeptio  et  prima  :  (see  the  passage  referred  to  in 
the    late    Stephen,    J.'s    History   of    Criminal 
Law,  vol.  1,    p.  246).    But   it    seems  to   have 
been     specially    applicable    to    this    class    of 
case   only.     A   former   weighty    authority  for 
the  existence  of  this  exception  to  an  acknow- 
ledged general  rule  is   to   be  found  in  Hale's 
Pleas  of  the  Crown,  vol.  1,  p.  633,  where  it  is 
stated  that  the  party  ravished  is  to  give  evidence 
on  oath ;  and  her  credibility  must  be  left  to  the 
I  jury :  "  For  instance,  if  the  witness  be  of  good 
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fame,  if  she  presently  discovered  the  offence,  made 
pursuit  after  the  offender,  showed  circumstances 
and  eigne  of  the  injury  .  .  .  these  and  the 
like  are  concurring  evidence  to  give  greater  prob- 
ability to  her  testimony  when  proved  by  others 
as  well  as  herself.  But,  on  the  other  side,  if  she 
concealed  the  injury  for  any  considerable  time 
after  she  had  opportunity  to  complain  .  .  . 
and  Bhe  made  no  outcry  when  the  fact  was  sup- 
posed to  be  done,  when  and  where  it  is  probable 
she  might  be  heard  by  others ;  these  and  the  like 
circumstances  carry  a  strong  presumption  that 
her  story  is  false  or  feigned."  We  think  that 
these  words  may  be  taken  as  stating  the  law 
accurately,  and  they  indicate  that  these  complaints 
are  to  be  admitted,  not  only  because  they  bear  on 
the  probability  of  her  testimony  in  a  case  in 
which,  without  such  or  other  corroboration, 
reliance  might  be  placed  on  her  testimony.  Our 
attention  has  been  called  to  the  case  of  The  Com- 
monwealthv.  Chary  (1898, 172  Mass.  175),  decided 
by  the  Supreme  Judicial  Court  of  that  State.  In 
that  case  the  indictments  were  for  unlawfully 
abusing  a  child  under  the  age  of  sixteen  years. 
The  girl  had  made  a  complaint,  and  the  fact  was 
given  in  evidence.  No  question  arose  as  to  the 
admissibility  of  its  details ;  but  the  point  reserved 
for  the  decision  of  the  court  on  conviction  of  the 
prisoner,  was  whether  the  proof  of  the  complaint 
could  be  admitted.  The  argument  proceeded  on 
the  question  whether  it  was  too  remote  in  point 
of  time;  but  Holmes,  J.,  in  giving  the  judgment 
of  the  court,  said:  "It  is  not  argued  that  the 
common  law  in  cases  of  rape  does  not  apply :  (see 
Commonwealth  v.  Boosnell,  143  Mass.  32;  Com- 
monwealth v.  Hackett,  170  Mass.  194-196).  The 
rule  that  in  trials  for  rape  the  Government  may 
or  must  prove  that  the  woman  concerned  made 
complaint  soon  after  the  commission  of  the 
offence  is  a  perverted  survival  of  the  ancient 
requirement  that  she  should  make  hue  and  cry  as 
a  preliminary  to  bringing  her  appeal :  (Glan- 
ville  XIV.,  c.  6 ;  Bracton,  fol.  147a ;  Fleta,  c.  25, 
8.  14;  st.  4  Edw.  1,  st.  2).  Appeals  became 
obsolete,  and  left  rape  to  be  dealt  with  by  indict- 
ment before  the  development  of  the  modern 
law  of  evidence."  He  then  quotes  the  passage 
from  Hale's  Pleas  of  the  Crown,  above  set  out, 
and  says :  "  If  it  means  what  it  has  been  taken 
to  mean,  that  the  Government  can  prove  fresh 
complaint  as  part  of  its  original  case,  it  cannot 
be  justified  by  the  general  principles  of  evidence 
which  now  prevail.  .  .  .  The  evidence  is  not 
admitted  as  part  of  the  tee  gestae,  or  as  evidence  of 
the  truth  of  the  thing  alleged,  or  solely  for  the 
purpose  of  disproving  consent ;  but  for  the  more 
general  purpose  of  confirming  the  story  of  the 
ravished  woman  " :  (see  Beg.  v.  Lilly  man,  sup.). 
And  further  on  he  says :  "  The  test  is  whether, 
according  to  the  principles  of  the  exception  her 
having  made  the  complaint  tends  to  corroborate 
testimony  given  by  the  child  at  the  trial."  For 
these  reasons  the  evidence  was  in  that  case  held  to 
he  admissible.  With  that  statement  of  the  law 
we  concur.  We  are,  at  the  same  time,  not  insen- 
sible of  the  great  importance  of  carefully  observ- 
ing the  proper  limits  within  which  such  evidence 
should  be  given.  It  is  only  to  oases  of  this  kind 
that  the  authorities  on  which  our  judgment  rests 
apply ;  and  our  judgment  also  is  to  them  restricted. 
It  applies  only  where  there  is  a  complaint  not 
elicited  by  questions  of  a  leading  and  inducing  or 
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intimidating  character,  and  only  when  it  is  made 
at  the  first  opportunity  after  the  offence  which 
reasonably  offers  itself.  Within  such  bounds  we 
think  the  evidence  should  be  put  before  the  jury, 
the  judge  being  careful  to  inform  the  jury  that 
the  statement  is  not  evidence  of  the  facts  com- 
plained of,  and  must  not  be  regarded  by  them,  if 
believed,  as  other  than  corroborative  of  the  com- 
plainant's credibility,  and,  when  consent  is  in 
issue,'  of  the  absence  of  consent.  For  these 
reasons    we    think    the    conviction     should    be 

a    rmed.  Conviction  ajfiimsd. 

Solicitor  for  the  prosecution,  G.  A.  Weston, 
Kidderminster. 

Solicitors  for  the  defence,  Stallard  and  Turner, 
for  A.  Spencer  Thursfield,  Kidderminster. 
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COURT    OF    APPEAL. 

Friday,  April  7,  1905. 

(Before  Collins.  M.E.,  Stirling  and 
Mathbw,  L.JJ.) 

Jackson  v.  Wimbledon  Urban  District 

Council,  (a) 

APPEAL  FROM  THE   KING'S  BENCH   DIVISION. 

Local  government  —  Drain  or  sewer — "  Single 
private  drain  " — Line  of  pipes  draining  several 
houses  of  same  owner — Draining  into  "  single 
private  drain  "—Public  Health  Act  1875  (38  &  39 
Vict  c.  55),  «.  41 — Public  Health  Acts  Amend- 
ment  Act  1890  (53  &  54  Vict.  c.  59),  s.  19. 

A  line  of  pipes  conveying  the  drainage  of  several 
houses  all  belonging  to  the  same  owner  into  a 
"  single  private  drain"  to  which  sect.  19  of  the 
Public  Health  Acts  Amendment  Act  1890 
applies,  is  not  a  "  single  private  drain  "  within 
that  section. 

Appeal  of  the  Wimbledon  Urban  District 
Council  from  the  decision  of  the  Divisional 
Court  (Lord  Alverstone,  C.  J.,  Wills  and  Kennedy, 
J  J.)  upon  a  case  stated  by  justices. 

The  Wimbledon  Urban  District  Council  com- 
menced summary  proceedings  against  Jackson 
to  recover  the  sum  of  351 ,  the  amount  of  the 
expenses  incurred  by  the  district  council  in  re- 
laying a  main  drain  at  the  rear  of  twelve  houses 
in  Hatfield  Crescent,  Wimbledon,  and  also  the 
sum  of  131.,  being  a  proportion  of  the  expenses 
incurred  by  the  district  council  in  relaying  a 
8 ingle  private  drain  connecting  the  said  twelve 
houses,  and  other  houses  belonging  to  different 
owner*,  with  a  public  sewer. 

There  were  sixteen  houses  on  the  north  side  of 
Hartfield  Crescent,  twelve  belonging  to  Jackson, 
one  belonging  to  Holliday,  and  three  belonging 
to  Eysoldt. 

At  the  rear  of  the  twelve  houses  belonging  to 
Jackson  there  was  a  main  or  common  drain  with 
which  each  of  the  twelve  houses  was  connected 
by  means  of  branch  drains ;  the  main  or  common 

(a)  Reported  by  J.  H  Williams,  Esq  ,  B*rrister-»t-Law. 
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drain  carried  the  sewage  to  a  manhole  near  the 
back  of  the  end  house,  and  from  there  the  sewage 
was  carried  through  a  branch  drain,  which  ran 
between  the  end  house  of  the  plaintiff's  houses 
and  Holliday's  house,  to  a  publio  sewer  in  the 
street.  The  four  houses  belonging  to  Holliday 
and  Eysoldt  were  drained  by  a  common  drain  at 
the  rear  of  the  houses  which  carried  the  sewage 
to  the  manhole,  whence  it  was  carried  through 
the  branch  drain  to  the  publio  sewer. 

The  plan  set  out  in  the  report  of  the  case  in 
the  Divisional  Court  (90  L.  T.  Rep.  417)  shows 
all  the  houses  and  all  the  drains. 

All  these  drains  were  constructed  wholly  on 
private  property. 

It  was  admitted  that  the  branch  drain  from 
the  manhole  to  the  iniblic  sewer  was  a  "  single 
private  drain,"  and  there  was  no  dispute  as  to 
payment  of  the  sum  of  ISL  by  Jackson. 

The  Court  of  Appeal  sent  the  case  back  to  the 
justices  to  ascertain  the  facts  as  to  the  prior 
ownership  of  the  twelve  houses,  but  they  did  not 
state  anything  inconsistent  with  all  the  houses 
having  always  belonged  to  one  owner.  It  was 
stated  in  court  on  behalf  of  Jackson  that  all  the 
twelve  houses  had  been  built  by  one  owner  before 
1890;  that  they  had  all  been  conveyed  at  the 
same  time  by  the  original  owner  to  a  purchaser ; 
and  that  that  purchaser  had  conveyed  them  all 
at  one  time  to  Jackson. 

On  the  26th  Nov.  1902  a  written  application 
was  made  by  certain  persons  to  the  district 
council,  acting  as  the  local  authoiity  under  the 
Public  Health  Act  1875,  stating  that  drains 
belonging  to  premises  in  Hartfield-  crescent  were 
a  nuisance  and  injurious  to  health,  and  request- 
ing the  district  council  to  take  action  in  the 
matter. 

The  district  council,  acting  under  sect.  41  of 
the  Public  Health  Act  1875,  caused  their  inspector 
of  nuisances  to  inspect  the  drains.  Acting  upon 
the  report  of  their  inspector,  the  district  council 
then  gave  notice  in  writing  to  the  owners  of  the 
sixteen  houses  to  do  the  works  necessary  to  alter 
and  am  end  the  main  or  common  drains  at  the  back 
of  the  sixteen  houses,  and  also  the  branch  drain  to 
the  public  sewer. 

The  owners  of  the  four  houses  not  belonging 
to  Jackeon  executed  the  necessary  works  in 
respect  of  the  main  drain  at  the  back  of  those 
houses,  but  not  in  respect  of  the  branch  drain 
from  tbe  manhole  to  the  public  sewer. 

Jackson  did  not  comply  with  the  notice  in  any 
respect. 

The  district  council  thereupon  executed  the 
necessary  works  in  respect  of  the  main  drain  at 
the  back  of  Jackson's  twelve  houses,  and  also  in 
respect  of  the  branch  drain  from  the  manhole  to 
the  public  sewer. 

The  surveyor  of  the  district  council  then  appor- 
tioned the  expenses  in  respect  of  the  branch  drain 
amongst  the  three  owners  of  the  sixteen  houses, 
and  apportioned  the  whole  cost  of  the  works 
executed  to  the  main  drain  at  the  back  of  Jack- 
son's houses  upon  Jackson. 

Jackson  did  not  dispute  the  apportionment, 
but  refused  to  pay  after  demand  the  sum  of  351. 
in  respect  of  the  main  drain,  and  the  sum  of  131.  in 
respect  of  the  branch  drain. 

The  district  council,  having  taken  proceedings 
before  justices  to  recover  those  two  sums  from 
Jackson,  it  was  admitted  at  the  hearing  that  the 


branch  drain  from  the  manhole  to  the  public 
sewer  was  a  "  single  private  drain  "  within  sect  19 
of  the  Public  Health  Acts  Amendment  Act  1890, 
and  the  liability  to  pay  the  sum  of  13Z.  was  not 
disputed. 

The  justices  decided  that  the  main  drain  at  the 
back  of  Jackson's  house  was  a  "  single  private 
drain  "  within  sect.  19,  and  that  he  was  liable  to 
pay  the  sum  of  352. ;  and  they  stated  this  case  for 
the  opinion  of  the  court. 

The  Public  Health  Act  1875  (38  &  39  Vict 
c.  55)  provides : 

Seot  4.  "  Drain "  means  any  drain  of  and  used  for 
the  drainage  of  one  building  or  premises  within  the 
same  curtilage,  and  made  merely  for  the  purpose  of 
oommnnioating  therefrom  with  a  cesspool  or  other  like 
receptaole  for  drainage,  or  with  a  sewer  into  wbieh  the 
drainage  of  two  or  more  buildings  or  premises  oocupied 
by  different  persons  is  conveyed.  "  Sewer "  includes 
sewers  and  drains  of  every  description  except  drains  to 
which  the  word  "drain"  interpreted  as  aforesaid 
applies,  and  except  drains  vested  in  or  under  the  control 
of  any  authority  having  the  management  of  roads,  and 
not  being  a  local  authority  nnder  this  Aot 

Seot.  41.  On  the  written  application  of  any  person  to 
a  local  authority,  stating  that  any  drain,  water-closet, 
earth-oloset,  privy,  ashpit,  or  oesspool,  on  or  belonging 
to  any  premises  within  their  district  is  a  nuisance  or 
injurious  to  health  (bat  not  otherwise),  the  looal  autho- 
rity may,  by  writing,  empower  the  ir  surveyor  or  inspector 
of  nuisances,  after  twenty-four  hours  written  notice  to 
the  occupier  of  such  premises,  or,  in  ease  of  emergency, 
without  notice,  to  enter  suoh  premises,  with  or  without 
assistants,  and  cause  the  ground  to  be  opened,  and 
examine  suoh  drain,  water-oloset,  earth-closet,  privy, 
ashpit,  or  oesspool.  If  the  drain,  water-closet,  oirth- 
closet,  privy,  ashpit,  or  cesspool  on  examination  is  found 
to  be  in  proper  oondition,  he  shall  cause  the  ground  to 
be  dosed,  and  any  damage  done  to  be  made  good  as 
soon  aB  can  be,  and  the  expenses  of.  the  works  shall  be 
defrayed  by  the  looal  authority.  If  the  drain,  water- 
closet,  earth- closet,  privy,  ashpit,  or  cesspool  on  exami- 
nation appear  to  be  in  bad  oondition,  or  to  require  altera- 
tion or  amendment,  the  local  authority  shall  forthwith 
oause  notice  in  writing  to  be  giten  to  the  owner  or 
ocoupier  of  the  premises  requiring  him  forthwith  or 
within  a  reasonable  time  therein  speoified  to  do  the 
necessary  works ;  and  if  suoh  notice  is  not  complied 
with,  the  person  to  whom  it  is  given  shall  be  liable  to  a 
penalty  not  exoeeding  ten  shillings  for  every  day  dnriog 
which  he  continues  to  make  default, and  the  loctl  autho- 
rity may,  if  they  think  fit,  execute  suoh  works,  and  may 
reoover  in  a  summary  manner  from  the  owner  the  expenses 
incurred  by  them  in  so  doing,  or  may  by  order  declare 
the  same  to  be  private  improvement  expenses. 

The  Publio  Health  Acts  Amendment  Act  1890 
(53  &  54  Vict.  c.  59) : 

Sect.  19.  (1)  Where  two  or  more  houses  belonging  to 
different  ownerB  are  connected  with  a  publio  sewer  by 
a  single  private  drain,  an  application  may  be  made 
under  section  forty-one  of  the  Publio  Health  Aot  1875 
(relating  to  complaints  as  to  nuisanoes  from  drains), 
and  the  looal  authority  may  reoover  any  expenses 
incurred  by  them  in  executing  any  works  under  the 
powers  conferred  on  them  by  that  section  from  the 
owners  of  the  houses  in  such  shares  and  proportions  as 
shall  be  settled  by  their  surveyor,  or  (in  oase  of  dispute) 
by  a  court  of  summary  jurisdiction.  (2)  Suoh  expenses 
may  be  recovered  summarily  or  may  be  declared  by  the 
urban  authority  to  be  private  improvement  expenses 
under  the  Publio  Health  Acts,  and  may  be  recovered 
accordingly.  (3)  For  the  purposes  of  tills  section  the 
expression  "  drain  "  inoludes  a  drain  used  for  the  drain- 
age of  more  than  one  building. 
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The  Divisional  Court  (Lord  Alvei-stone,  O.J., 
Wills  and  Kennedy,  JJ.)  allowed  the  appeal  of 
Jackson  (90  L.  T.  Rep.  417). 

The  district  council  appealed. 

Macmorran,  K.C.  and  Qeorae  Humphreys  for 
the  appellants. — The  point  arising  in  this  case  has 
never  yet  arisen  for  decision.  It  is  not  covered  by 
the  decision  in  Thompson  v.  Eccles  Corporation  (21 
Cox  Ma*  Cas.  524 ;  91  L.  T.  Rep.  750 ;  (1905)  1 
K.  B.  110)  in  this  court,  in  which  the  earlier  deci- 
sion in  Bradford  v.  Eastbourne  Corporation  (74 
L.  T.  Rep.  762 ;  (1896)  2  Q.  B.  205)  was  approved. 
It  is  here  admitted  that  the  branch  drain  from  the 
manhole  to  the  public  sewer  is  a  "  single  private 
drain"  within  sect.  19  of  the  Public  Health  Acts 
Amendment  Act  1890.  The  drainage  of  Jackson's 
houses  is  carried  through  that  "  single  private 
drain/'  and  therefore  Jackson's  houses  are  con- 
nected with  a  public  sewer  by  a  single  private 
diain  within  the  very  words  of  sect.  19.  The 
whole  drainage  of  all  the  sixteen  houses  is  one 
system  of  drainage,  and  must  be  considered  as  a 
whole ;  the  part  connecting  with  the  public  sewer 
is  a  "single  private  drain,"  and  therefore  the 
whole  is  a  "  single  private  drain,"  draining  two  or 
more  houses  belonging  to  different  owners,  and  is 
within  sect.  19.  The  facts  of  this  case  are  not  the 
same  as  those  in  any  of  the  reported  cases,  but  it 
is  clear  that  the  case  comes  within  the  very  words 
of  sect.  19. 

Sylvaxn  Mayer  for  the  respondent. — The  branch 
drain  from  the  manhole  to  the  sewer  is  really  a 
sewer  and  not  a  "  single  private  drain ; "  and  no 
admission  that  was  made  in  respect  of  the  claim 
for  the  expenses  of  relaying  it  can  make  it  in  law 
a  "  single  private  drain."  Assuming,  however, 
that  the  branch  drain  is  a  "  single  private  drain," 
and  that  the  main  drain  at  the  back  of  Jackson's 
houses  is  a  part  of  the  same  line  of  pipes,  yet 
there  is  authority  which  shows  that  one  part  of 
the  same  line  of  pipes  may  be  a  "  single  private 
drain  "  and  the  other  part  a  "  sewer  "  : 

Bsekenham    Urban   District    Council  v.   Wool,  60 

J.  P.  490 ; 
Bradford  v.  Eastbourne  Corporation,  74  L.  T.  Rep. 

762 ;  (1896)  2  Q.  B.  205. 

In  the  present  case  the  position  is  even  stronger, 
for  here  there  are  quite  separate  and  distinct 
lines  of  pipes  along  the  back  of  Jackson's  houses 
to  the  manhole  and  from  the  manhole  to  the 
sewer.  The  case  must  be  considered  rebus  sic 
stantibus,  and  the  history  of  the  construction  and 
use  of  the  line  of  pipes  cannot  be  inquired  into 
for  the  purpose  of  determining  its  present  de- 
scription : 

Kershaw  v.  Taylor,  73  L.  T.  R*p.  274  j  (1895)  2 
Q  B.  471. 

In  fact,  these  twelve  houses  have  always  belonged 
to  one  owner,  and,  therefore,  sect.  19  has  never  at 
any  time  been  applicable  to  this  line  of  pipes. 

Macmorran,  K.C.  in  reply. — Sect.  19  was  in- 
tended to  take  away,  and  did  take  away,  some 
rights  which  previously  existed  in  respect  of  lines 
of  pipes  used  for  drainage.  The  real  question 
here  is.  What  is  the  proper  construction  of 
sect  19  P  When  once  there  is  found  a  single 
private  drain,  carrying  the  drainage  of  houses 
belonging  to  different  owners,  and  connected 
with  a  public  sewer,  then  all  the  houses  so  con- 
nected with  a  public  sewer  are  liable  to  contribute 


to  the  expense  of  amending  the  drainage  under 
sect.  19. 

Collins,  M.B. — This  is  an  appeal  from  the 
decision  of  the  Divisional  Court  upon  a  question 
arising  upon  the  construction  of  sect.  19  of  the 
Public  Health  Acts  Amendment  Act  1890.  That 
section  has  frequently  been  the  subject-matter  of 
disoussion  in  the  courts,  and  has  recently  been 
considered  in  this  court  in  Thompson  v.  Eccles 
Corporation  (21  Cox  Mag.  Cas.  524 ;  91  L.  T.  Rep. 
750 ;  (1905)  1  K.  B.  110),  when  we  approved  of  and 
followed  the  decision  in  Bradford  v.  Eastbourne 
Corporation  (74  L.  T.  Rep.  762 ;  (1896)  2  Q.  B.  205), 
which  is  the  leading  case  upon  that  subject.  In 
that  case  Lord  Russell,  O.J.  and  Wills,  J.  delivered 
elaborate  and  instructive  judgments ;  and  Wills, 
J.  was  a  party  also  in  the  decision  in  the  present 
case.  I  will  first  read  the  words  of  sect.  19. 
They  are  as  follows :  "  (1)  Where  two  or  more 
houses  belonging  to  different  owners  are  con- 
nected with  a  public  sewer  by  a  single  private 
drain,  an  application  may  be  made  under  section 
forty-one  of  the  Public  Health  Act  1875  (relating 
to  complaints  as  to  nuisances  from  drains),  and 
the  local  authority  may  recover  any  expenses 
incurred  by  them  in  executing  any  of  the  works 
under  the  powers  conferred  on  them  by  that 
section  from  the  owners  of  the  houses  in  such 
shares  and  proportions  as  shall  be  settled  by 
their  surveyor  or  (in  case  of  dispute)  by  a  court 
of  summary  jurisdiction.  (3)  For  the  purposes  of 
this  section  the  expression '  drain '  includes  a  drain 
used  for  the  drainage  of  more  than  one  building." 
Now,  in  the  present  case  there  is  what  is  admitted 
to  be  a  "  single  private  drain,"  running  from  the 
manhole  to  the  public  sewer  between  two  of  the 
houses.  On  the  right  of  that  single  private  drain 
there  are  twelve  houses  belonging  to  one  owner, 
and  on  the  left  there  are  four  houses,  three  of 
which  belong  to  one  person  and  one  to  another 
person.  That  "  single  private  drain  "  leads,  as  I 
have  said,  from  a  manhole.  Into  that  manhole 
the  four  houses  on  the  left  are  drained  by  a  single 
private  drain.  The  drainage  from  the  twelve 
nouses  on  the  right  is  also  carried  to  that  man- 
hole by  a  line  of  pipes.  From  the  manhole  the 
drainage  of  all  the  sixteen  houses  is  carried  by 
one  drain  to  the  public  sewer.  The  main  argu- 
ment on  behalf  of  the  appellants  has  been  that, 
inasmuch  as  the  sewage  of  all  the  sixteen  houses 
is  carried  for  part  of  the  way  to  the  public  sewer 
through  a  '*  single  private  drain,"  therefore  all 
the  drains  are  brought  within  sect.  19  of  the  Act 
of  1890.  It  is  contended  that  as  all  the  houses 
both  on  the  right  and  on  the  left  are  connected 
with  a  public  sewer  by  a  "  single  private  drain," 
therefore  all  the  drains  which  drain  the  houses  are 
within  sect.  19.  It  seems  to  me  that  the  short 
answer  to  that  contention  is  that  which  was  given 
in  the  the  court  below,  and  in  the  case  of  Brad- 
ford v.  Eastbourne  Corporation  (ubi  sup.).  The 
part  of  the  thing  to  be  repaired,  the  obligation  to 
repair  which  is  cast  upon  the  owner,  must  be  part 
of  a  "single  private  drain,"  and  another  part 
cannot  be  converted  into  a  "  single  private  drain  " 
simply  because  it  falls  into  a  "single  private 
drain  "  and  its  sewage  is  in  part  carried  through 
a  "single  private  drain."  The  part  which  re- 
quires to  be  repaired  must  be  itself  a  "  single 
private  drain."  If  the  line  of  pipes  at  the  back 
of  Jackson's  houses  is  not  itself  a  "  single  private 
drain,"  it  does  not  become  so  merely  because  it 
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leads  into  a  "single  private  drain."  Now,  the 
line  of  pipes  at  the  back  of  Jackson's  houses 
takes  the  drainage  of  houses  belonging  to  one 
owner  only  throughout  its  whole  length,  and  does 
not  carry  sewage  from  houses  belonging  to  dif- 
ferent owners.  Under  the  definition  contained  in 
sect.  4  of  the  Public  Health  Act  1875  this  line  of 
pipes  is  a  sewer,  unless  it  is  taken  out  of  that 
category  by  some  statutory  enactment.  Does 
sect.  19  of  the  Public  Health  Acts  Amendment 
Act  1890  so  take  it  out  ?  Sect.  19  says :  "  Where 
two  or  more  houses  belonging  to  different  owners 
are  connected  with  a  public  sewer  by  a  single 
private  drain."  As  I  have  already  pointed  out, 
that  which  is  required  to  be  done  must  be  in 
respect  of  a  "  single  private  drain,"  and,  unless 
that  is  proved,  sect.  19  does  not  apply.  In  the 
court  below  it  was  decided  that  the  fact  that 
through  part  of  its  course  to  the  public  sewer  the 
drainage  of  these  houses  was  carried  through  a 
"  single  private  drain  "  was  not  sufficient  to  make 
the  other  part "  a  single  private  drain."  That  other 
part  remains  governed  by  the  existing  law  apart 
from  the  provisions  of  sect.  19  of  the  Act  of  1890. 
Therefore,  for  the  reasons  which  were  given  in  the 
Divisional  Court,  with  which  I  entirely  agree,  I 
think  that  the  judgment  in  this  case  is  right  and 
is  consistent  with  the  decisions  in  Bradford  v. 
Eastbourne  Corporation  (ubi  sup.)  and  Thompson 
v.  Fccles  Corporation  (ubi  sup.).  The  case  was 
sent  back  by  us  in  order  to  clear  up  the  ques- 
tion whether  these  houses,  which  now  all  belong 
to  Jackson,  at  one  time  belonged  to  different 
owners.  It  is  not  necessary  for  us  to  consider 
now  what  would  be  the  effect  if  the  fact  was 
ascertained  that  they  did  once  belong  to  different 
owners.  They  now  all  belong  to  one  owner,  and 
the  case  was  decided  in  the  court  below  upon  that 
hypothesis,  and  the  onus  is  on  the  appellants  to 
prove  otherwise.  The  justices  have  not  found 
anything  which  is  inconsistent  with  the  fact  that 
the  houses  have  always  been  in  the  same  owner- 
ship. There  is  no  evidence  to  rebut  the  presump- 
tion that  they  have  always  belonged  to  one 
owner.  This  appeal  therefore  fails,  and  must  be 
dismissed. 

Stirling,  L.J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons  as  were  given  by  the  Divi- 
sional Oourt  and  have  now  been  given  by  the 
Master  of  the  Bolls. 

Mathew,  L.J. — I  ani  of  the  same  opinion. 
This  is  an  important  question.  The  argument 
for  the  appellants  was  that  the  nature  of  this 
line  of  pipes  was  changed  because  the  drainage 
from  it  passed  through  a  "single  private  drain" 
to  the  public  sewer.  It  is  clear  from  the  defini- 
tion in  the  Public  Health  Act  1875  that  this  line 
of  pipes  was  a  "  sewer  "  under  that  Act.  It  was, 
then,  a  fewer  before  the  Act  of  1890.  Has  it  ceased 
to  be  a  sewer  since  the  passing  of  that  Act  P  It 
cannot  be  so  said,  because  the  same  person  is 
the  owner  of  all  the  houses.  Therefore,  sect.  19 
of  the  Act  of  1890  does  not  apply,  and  the  old 
law  still  governs  the  matter.  This  is  therefore 
a  "sewer"  and  not  a  "single  private  drain" 
within  sect.  19.  I  agree  that  the  appeal  must  be 
dismissed.  Appeal  di8tni88ed. 

Solicitors :  for  the  appellants,  Sharpe,  Parker 
and  Co.,  for  Butterworth,  Wimbledon;    for  the 
respondent,  W.  W.  Young,  Son,  and  Ward. 


HIGH    COURT    OF   JUSTICE. 

CHANCERY  DIVISION. 

Tuesday,  April  11, 1905. 
(Before  Swinfen  Eady,  J.) 

Mayor,  &c,  op  Woolwich  v.  Gibson,  (a) 
Market — Infringement — Injunction. 

By  letters  patent  in  the  sixteenth  year  of  his  reign 
James  I.  granted  a  right  to  a  Friday  market  for 
the  town  of  W.  By  an  Act  of  48  Geo.  3,  after 
reciting  the  letters  patent,  it  was  enacted  that  it 
should  be  lawful  for  the  person  entitled  to  keep 
the  market  to  take  tollage  of  markets  holden  on 
Wednesday  and  Saturday. 

On  the  13th  June  1887  the  market  rights  were 
conveyed  and  assigned  to  the  W.  Local  Board. 
In  1888  by-laws  were  made  regulating  the  use 
of  the  market-place.  By-law  15  provided  that 
a  market  for  the  sale  of  goods,  meat,  fish,  poultry, 
provisions,  fruit,  vegetables,  plants,  flowers, 
hardware,  furniture,  apparel,  and  all  other 
goods,  merchandise,  and  marketable  commodities 
should  be  held  on  every  day  except  Sunday, 
Christmas  Day,  and  Good  Friday. 

By  a  charter  in  the  fifty -fourth  year  of  Henry  III. 
a  Tuesday  market  in  P.  was  granted,  which 
became  vested  in  Queen's  College,  Oxford,  who 
conveyed  to  the  plaintiff.  Under  seet.  19  of  the 
Local  Government  Act  1899  a  scheme  was  made 
for  W.  and  an  Order  in  Council  was  made 
extending  the  boundaries  of  W.  so  as  to  include 
P.  No  provision  was  made  for  charginq  tolls, 
but  power  to  do  so  was  given  by  the  Woolwich 
Borough  Council  Act  1903,  s.  4. 

The  plaintiffs  asked  for  an  injunction  to  restrain 
the  defendants  from  hawking,  selling,  or  offering 
or  exposing  for  sale  within  the  borough  of  W. 
(except  in  their  own  dwelling-houses  or  shops) 
any  articles  or  commodities  usually  sold  in 
public  markets  except  in  a  market-place  of  the 
borough  of  W.,  and  after  payment  of  the  tolls 
payable  to  the  plaintiffs.  Some  of  the  defen- 
dants claimed  a  right  to  sell  in  the  market  with- 
out paying  toll,  and  proved  that  they  had  sold 
without  paying  toll  for  a  number  of  years. 

Held,  that  as  the  right  to  take  tolls  was  not  given 
by  the  charter,  but  by  the  Act  of  1903,  no  right 
was  acquired  by  nonpayment  of  tolls  for  a  con- 
siderable period.  No  trace  of  the  defendants 
acquiring  a  right  advtrse  to  the  rest  of  the  world 
could  be  discovered,  and  an  injunction  must  be 
granted. 

Action. 

The  plaintiffs  claimed  to  be  the  owners  and 
entitled  to  the  control  of  a  market  at  Plumstead, 
and  sought  to  restrain  the  defendants  from  hawk- 
ing, selling,  or  offering  or  exposing  for  sale  within 
the  borough  of  Woolwich  (except  in  their  own 
dwelling-places  or  Bhops)  any  articles  or  com- 
modities usually  sold  in  public  markets  except  in 
a  market-place  of  the  borough  of  Woolwich,  and 
after  payment  of  the  tolls  payable  to  the  plaintiffs 
in  Woolwich  Market. 

The  facts  were  as  follows : — 

By  letters  patent  dated  the  1st  June,  in  the 
sixteenth  year  of  his  reign,  James  I.  granted 
that  Sir  William  Baroe  and  Hugh  Lydyard  and 
their  heirs  and  assigns  should  and  might  for  ever 
thereafter  have,  hold,  and  keep  within  the  town 

i         (a)  Reported  by  Gh  B.  Hamilton,  Em.,  B*rrf«ter-4t-L*w. 
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of  Woolwich  and  the  liberties  and  precincts  of 
the  same  one  market  day  on  Friday  in  every  week 
yearly  to  be  holden  and  kept. 

By  an  Act  of  48  Geo.  3,  after  reciting  the 
letters  patent,  it  was  enacted  that  it  should  and 
might  be  lawful  for  the  person  or  persons  who 
for  the  time  being  or  his  or  their  heirs  or  assigns 
were  entitled  unto  the  said  letters  patent  to  hold 
and  keep  a  market  in  the  said  town  of  Woolwich 
to  demand  and  take  for  his,  her,  and  their  own  use 
and  benefit  in  the  said  market  such  and  the  like 
tollage  as  he,  she,  and  they  was  and  were  enabled 
to  take  and  receive  by  virtue  of  the  said  letters 
patent  in  the  then  present  market,  and  that  such 
market  should  be  holden  on  Wednesday  and 
Saturday  in  each  and  every  week  (Christmas 
Day  and  fast  days  by  proclamation  only  excepted) 
dming  the  whole  of  such  respective  days. 

By  a  deed  dated  the  13th  June  1887  all  the 
market  rights  in  the  town  and  parish  of  Wool- 
wich were  conveyed  by  the  lord  of  the  manor  to 
the  Woolwich  Local  Board  of  Health,  the  plain- 
tiffs' predecessors. 

In  1888  by-laws  wdre  made  to  regulate  the  use 
of  the  market.  By-law  15  provided  that  a  market 
for  the  sale  of  goods,  meat,  fish,  poultry,  pro- 
TisioDs,  fruit,  vegetables,  plants,  flowers,  hard- 
ware, furniture,  apparel,  and  all  other  goods, 
merchandise,  and  marketable  commodities  should 
be  held  in  Beresford-  square,  Market-hill,  and 
Albion-road  on  every  day  throughout  the  year, 
except  Sundays,  Good  Friday,  and  Christmas 
Day. 

As  regards  Plumstead,  the  title  of  the  plain- 
tiffs was  as  follows  : — 

By  a  charter  dated  the  1st  April,  in  the  fifty* 
fourth  year  of  his  reign,  Henry  111.  granted  unto 
the  Abbot  of  St.  Augustine's,  Canterbury,  for 
the  time  being  and  to  the  convent  of  the  same 
place  {inter  alia)  that  they  and  their  successors 
for  fcver  might  have  one  market  in  their  manor 
of  Plumstead,  in  the  county  of  Kent,  every  week 
on  Tuesday  unless  that  market  were  to  the  injury 
of  neighbouring  markets. 

In  1899  the  Provost  and  Scholars  of  Queen's 
College,  Oxford,  who  claimed  that  all  interests 
in  the  charter  were  vested  in  them,  granted  the 
market  rights  to  the  plaintiffs'  predecessors  for  a 
small  consideration. 

The  London  Government  Act  1899,  s.  19,  pro- 
Tided  that  a  scheme  under  the  Act  Bhould  be 
made  for  placing  Woolwich  under  the  general 
law  applying  to  metropolitan  boroughs  and  for 
the  repeal  of  the  application  thereto  of  the  pro- 
visions of  the  Public  Health  Acts  and  other 
enactments  not  applying  to  London,  and  for  the 
application  thereto  of  the  Metropolis  Manage- 
ment Acts  1855  to  1893,  and  other  enactments 
applying  to  London,  and,  sub-sect.  2,  "  subject  to 
the  provisions  of  any  such  scheme,  this  Act  shall 
apply  to  Woolwich  in  like  manner  as  if  the  local 
board  of  health  were  an  administrative  vestry." 

On  the  15th  May  1900  an  Order  in  Council  was 
made  making  the  borough  of  Woolwich  co- 
terminous with  the  Parliamentary  borough  of 
Woolwich. 

Two  schemes  were  prepared,  one  for  Woolwich 
and  the  other  for  Plumstead. 

The  Woolwich  scheme  was  confirmed  by  Order 
in  Council  on  the  7th  Aug.  1900. 

The  Plumstead  scheme  was  confirmed  by  Order 
in  Council  on  the  9th  March  1901.    The  latter 


scheme  recited  (inter  alia)  that  under  the  charter 
granted  by  Henry  III.  to  the  abbot  and  convent  of 
St.  Augustine  the  administrative  vestry  had  vested 
in  them  a  market  now  held  in  the  main  High- 
street,  Plumstead,  and  that  by  virtue  of  the  Act 
the  market  was  transferred  to  the  council  of  the 
metropolitan  borough  of  Woolwich,  subject  to 
the  provisions  of  any  scheme  made  thereunder. 

Clause  3  of  the  scheme  provided  that 

The  powers  of  oarr>iog  on  the  market  under  the 
said  charter  of  Henry  III.  shall  be  exercisable  by  the 
ooonoil  of  the  metropolitan  borough  of  Woolwich  within 
the  parish  of  Plumstead  only,  and  the  profits  of  carrying 
on  the  market  shall  be  applied  in  defraying  the  oosta 
thereof,  and  tbe  balance,  if  any,  shall  be  credited  to 
the  parish  of  Plumstead.     ... 

There  was  no  provision  enabling  the  plaintiffs 
to  charge  tolls  in  respect  of  the  Plumstead 
market. 

By  the  Woolwich  Borough  Council  Act  1903, 
s.  4,  it  was  enacted  that  the  provisions  of  the 
letters  patent  of  J  Ames  I.  relating  to  or  autho- 
rising the  holding  of  markets  in  the  parish  of 
Woolwich  and  all  the  powers,  authorities,  rights, 
duties,  and  privileges  of  the  council  in  relation 
thereto  under  the  letters  patent  and  under  the 
Public  Health  Act  1875  and  the  London  Govern- 
ment Act  1899  and  the  London  (Woolwich) 
Scheme  1900  made  thereunder  or  otherwise, 
"  including  the  power  to  levy  tolls  and  demand 
and  take  charges  in  respect  of  such  markets," 
shall  extend  and  apply  to  the  whole  of  the 
borough,  and  all  such  letters  patent  and  Acts 
and  scheme  shall  be  read  and  nave  effect  as  if 
the  whole  of  the  borough  had  been  referred  to 
therein  instead  of  the  said  parish. 

Under  the  London  Government  Act  1899  and 
the  Municipal  Corporations  Act  1882  a  scheme 
when  sanctioned  has  the  force  of  law. 

Eve,  K.C.  and  Stuart  Moore  for  the  plaintiffs. 
— The  defendants  claim  a  right  to  sell  without 
paying  toll,  but,  as  there  was  no  right  to  take 
tolls  before  1903,  proof  that  they  sold  without 
paying  tolls  does  not  prove  the  existence  of  any 
such  right.  They  are  not  bond  fide  inhabitants  oi 
Plumstead. 

Moyeee  and  Cairns  for  the  defendants.  — 
Sect  166  of  the  Public  Health  Act  1875  provides 
that  "no  market  shall  be  established  in  pur- 
suance of  this  section  so  as  to  interfere  with 
any  rights,  powers,  or  privileges  enjoyed  within 
the  district  oy  any  person  without  his  consent." 
Mem  hers  of  the  public  were  enjoying  at  Plum- 
stead the  privilege  of  selling  without  paying 
tolls,  so  their  rights  are  saved  by  this  proviso. 
The  inhabitants  of  Plumstead  had  sold  without 
paying  tolls  for  so  long  that  it  must  be  presumed 
the  grant  vested  in  somebody  in  trcut  for  the 
inhabitants  of  the  vill. 

Stuart  Moore  replied. 

Swinfen  Eadt,  J. — The  plaintiffs  claim  a 
market  and  the  power  of  controlling  the  same, 
and  seek  to  restrain  the  defendants  from  hawk- 
ing, selling,  or  exposing  for  sale  within  the 
borough  (except  in  their  own  dwelling-houses  or 
shops)  any  articles  or  commodities  usually  sold 
in  public  markets,  except  in  a  market-place  of  tbe 
borough,  and  after  payment  of  the  tolls  due  to 
the  plaintiffs.  By  letters  patent  in  the  sixteenth 
year  of  the  reign  of  James  1.  a  right  to  a  Friday 
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market  for  the  town  of  Woolwich  was  granted. 
By  an  Act  (48  Geo.  3)  which  recites  the  letters 
patent  it  was  enacted  that  it  should  be  lawful 
for  the  person  entitled  to  keep  the  market  to 
take  tollage  on  Wednesdays  and  Saturdays.  On 
the  13th  June  1887  the  market  rights  were 
conveyed  and  assigned  to  the  Woolwich  Local 
Board.  In  1888  by-laws  were  made  regulating 
the  use  of  the  market-place,  and  by  by-law  15 
markets  for  the  sale  of  fruit  and  vegetables 
(inter  alia)  are  to  be  held  at  specified  places 
every  day  except  Sundays,  Good  Friday,  and 
Christmas  Day.  As  regards  Plumstead,  by  a 
charter  of  54  Hen.  3  a  Tuesday  market  was 
granted.  In  1899  Queen's  College,  Oxford,  who 
claimed  under  the  charter,  conveyed  their  market 
rights  to  the  plaintiffs.  By  sect.  19  of  the  Local 
Government  Act  1899  provision  is  made  for  a 
scheme  for  Wooiwich.  In  1900  an  Order  in 
Council  was  made  extending  the  boundaries. 
The  scheme  for  Woolwich  was  confirmed  by  an 
Order  in  Council  in  1900,  the  scheme  for  Plum- 
stead  by  an  Order  in  Council  in  1901.  No  pro- 
vision was  made  for  charging  tolls,  but  by  sect.  4 
of  the  Woolwich  Borough  Council  Act  1903  power 
to  levy  tolls  was  given.  Under  these  circum- 
stances it  would  seem  that  the  plaintiffs  have  the 
right  to  manage  and  control  the  market  of  Plu in- 
stead and  take  tolls.  Some  of  the  defendants 
claim  to  sell  in  the  market  without  paying  tolls. 
They   say   the    grant  was    made   in    trust  for 

*  the  inhabitants,  or  that  the  court  ougbt 
to  presume  an  ancient  franchise  which  had 
become  vested  in  trustees  or  in  somebody  in  trust 
for  the  inhabitants  of  the  vill  of  Plum  stead. 
There  was  no  right  to  take  tolls  under  the  charter, 
so  for  a  considerable  period  people  have  sold  fruit 
and  vegetables  without  paying  tolls.  Three  of 
the  defendants  claim  this  right — two  are  not 
inhabitants,  as  one  lives  at  Bexhill  and  another  at 
Woolwich.  The  third  is  a  market  gardener  who 
uses  part  of  an  old  cottage  for  stores.  I  am 
satisfied  that  these  defendants  are  not  selling  in 
exercise  of  any  such  right.  The  other  defendants 
do  not  set  up  any  right.  It  is  clear  as  a  matter 
of  fact  that  the  sales  are  made  by  the  defendants 
as  members  of  the  public  not  claiming  any  par- 
ticular right.  There  is  no  ground  for  the  assump- 
tion the  charter  vested  in  the  inhabitants. 
Persons  selling  sold  free  from  toll  because  before 
1903  no  person  was  empowered  to  take  it.  Refer- 
ence was  made  to  sect.  166  of  the  Public  Health 
Act  1875.  But  in  Fearon  v.  Mitchell  (27  L.  T. 
Rep.  33 ;  L.  Rep.  7  Q.  B.  690,  at  p.  696)  Cock- 
burn,  C.J.  says,  referring  to  sect.  50  of  21  &  22 
Yiot.  c.  98,  which  is  identical :  "  This  right  which 
the  respondent  was  enjoying  at  the  time  when 
this  market-place  was  built  was  not,  I  think,  a 
a  right  within  the  meaning  of  the  section.  It 
was  a  right  which  he  enjoyed  only  in  common 
with  the  rest  of  Her  Majesty's  subjects.  He  had 
no  exclusive  right  to  carry  on  this  business,  and 
he  had  no  greater  right  than  anybody  else  with 
suitable  premises  for  setting  up  and  carrying  on 
a  similar  business.  The  word  '  rights/  especially 
when  taken  in  conjunction  with  the  words  '  powers 
or  privileges,*  must  mean  rights  acquired  ad- 
versely to  the  rest  of  the  world  and  peculiar  to  the 
individual."    Reading  the  section  in  that  sense, 

>  there  is  no  trace  of  the  defendants  acquiring 
adversely  to  the  rest  of  the  world  any  right  what- 
ever.    Under  these  circumstances  sales  by  the 


defendants  in  the  market  without  paying  toll  are 
consistent  with  the  plaintiffs'  market  rights. 
Since  the  Act  of  1903  the  plaintiffs  have,  what 
they  had  not  before,  a  right  to  levy  tolls.  Gene- 
rally, the  defence  fails.  Manchester  claims  the 
right  to  sell,  as  do  two  others,  and  the  defence 
fails  with  the  usual  consequences.  Weeks  sold, 
but  he  alleges  the  goods  were  not  his  own,  hot  hia 
mother's.  That  is  no  answer  to  the  plaintiffs' 
action,  and  there  must  be  judgment  with  costs 
against  all  these  defendants.  As  to  Robbing, 
who  is  a  cripple  and  disposed  of  his  business  in 
Sept.  1904, 1  give  him  the  benefit  of  the  doubt  as 
he  sets  up  no  right.  Gibson  consigned  all  his 
goods  to  Cook  for  sale,  and  Cook  is  not  a  defen- 
dant, so  as  to  these  defendants  there  will  be  no 
order  and  no  costs. 

Solicitors  :  G.  T.  Courtney  Lewis ;  A.  Bryceson. 


KING'S  BENCH  DIVISION. 

Thursday,  Feb.  2, 1905. 

(Before  Lord  Alvbbstone,  C.J.,  Kennedy 
and  Ridley,  JJ.). 

Sandys  (app.)  v.  Jackson  (resp.).  (a) 

Food  and  drugs — Milk — Demand  for  sample  from 
churn — No  demand  for  milk — Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict  c.  63),  s.  6. 

An  inspector,  having  asked  the  respondent  for  a 
sample  from  certain  milk  churns,  was  supplied 
with  such  sample,  but  the  inspector  made  no 
request  in  terms  to  be  supplied  with  milk. 

A  sample  having  been  given,  it  was  found  on 
analysis  to  be  deficient  in  milk  fat. 

Held,  that  there  was  no  sale  to  the  prejudice  of 
the  purchaser  within  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act  1875. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875  for  that  he, 
the  respondent,  on  the  11th  April  1904,  did 
unlawfully  sell  to  one  Joseph  Hewitt  to  his  preju- 
dice one  pint  of  milk  which  was  not  of  the  nature, 
substance,  and  quality  demanded  in  that  it  was 
deficient  of  12  per  cent,  of  its  natural  fat. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved : — 

About  ten  in  the  morning  of  the  11th  April 
1904  Joseph  Hewitt,  an  inspector  of  nuisances 
for  the  county,  the  person  named  in  the  informa- 
tion, who  was  an  assistant  of  the  appellant,  went 
to  the  respondent's  yard  with  one  William  Henry 
Owen,  an  assistant  to  Henri  Nestle,  the  owner  of 
an  extensive  dairy  factory  about  four  miles  distant 
from  the  respondent's  yard. 

In  the  yard  were  standing  two  tin  can*.  The 
cans  were  of  the  kind  locally  known  as  "milk 
churns,"  and  they  are  hereinafter  referred  to  as 
"the  churns."  Milk  churns  are  used  generally 
for  the  conveyance  of  milk  from  farm  to  factory. 
The  churns  were  so  standing  waiting  to  be 
taken  away  to  the  factory  of  Henri  Nestle  before 
mentioned,  upon  a  dray  belonging  to  Henri 
Neat! 6  by  a  man  in  his  employ,  in  consequence 
of  an  alleged  contract  between  the  respondeat 
and  Henri  Nestle. 

The  contract  was  stated  to  be  in  writing.  II 
was  not  proved  before  the  justices. 

a,  Reported  by  W.  Dl  B.  Hkrbkbt,  Esq.,  Rtrrlater-ftt-Uv. 
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Whilst  Hewitt  and  Owen  were  standing  near  to 
the  churns  Henri  Nestles  dray  came  up  for  the 
churn*.  Upon  the  dray  drawing  up,  W.  H.  Owen 
said  to  the  respondent,  who  was  standing  by, 
"I  accept  this  as  a  place  of  delivery  of  the  two 
churns  on  behalf  of  my  firm."  Hewitt  then  said 
to  the  respondent,  "  I  am  an  inspector  under  the 
Food  and  Drugs  Acts,  and  require  to  take  samples 
from  the  milk  churns."  The  respondent  made  no 
reply.  Hewitt,  with  a  proper  stirrer,  thereupon 
stirred  up  the  contents  of  one  of  the  churns, 
and  poured  the  contents  into  a  clean  empty 
cburn,  and  then  poured  the  contents  back 
again  into  a  churn.  Into  the  last. mentioned 
churn  Hewitt  dipped  a  pint  measure,  drew  out 
a  pint  of  the  contents,  and  handed  the  pint 
measure  and  contents  to  the  respondent,  who 
handed  it  to  Hewitt,  who  then  paid  to  the 
respondent  1$<2. 

In  reply  to  a  question  put  by  the  court,  it  was 
stated  by  the  purchaser  that  there  was  no  other 
conversation,  and  that  no  other  words  passed 
between  him  and  the  respondent. 

After  the  ljci.  was  paid  the  purchaser  informed 
the  respondent  that  he  had  made  the  purchase  for 
the  milk  to  be  examined  by  the  public  analyst. 
He  then  divided  the  pint  so  taken  into  three  parts 
in  manner  required  by  the  Sale  of  Food  and 
Drugs  Act  1875,  sect.  19,  and  delivered  one  of 
such  parts  to  the  respondent  and  another  of  such 
parts  to  the  public  analyst  for  the  county  of 
Derby,  and    the  remaining  part  was  produced 

5  J.  Hewitt  before  the  justices  at  the  hearing 
the  summons. 

The  public  analyst  proved  that  the  sample  of 
milk  submitted  to  him  was  deficient  12  per  cent, 
in  natural  fat. 

The  justices  found  as  a  fact  that  no  request  in 
terms  to  be  supplied  with  milk  was  made. 

It  was  contended  for  the  appellant  that  when 
the  purchaser  said  to  the  respondent :  "  I  am  an 
inspector  under  the  Food  and  Drugs  Act  and 
require  to  take  samples  from  the  milk  churns  " 
that  amounted  to  and  was  in  fact  a  demand  for 
milk,  and  that  as  a  sample  so  taken  proved  to  be 
deficient  in  natural  fat  the  respondent  ought  to 
be  convicted. 

The  justices  were  of  opinion  that  that  conten- 
tion could  sot  be  supported  inasmuch  as  the  pur- 
chaser had  been  in  fact  supplied  with  that  which 
he  had  demanded — viz.,  a  sample  from  the  milk 
churns.  Accordingly  they  dismissed  the  informa- 
tion without  calling  upon  the  respondent  to  give 
any  evidence. 

The  information,  as  before  stated,  alleged  an 
offence  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875,  and  not  under  sect.  9  of  that  Act 
nor  under  sect.  3  of  the  Sale  of  Food  and  Drugs 
Amendment  Act  1879. 

The  justices  were  referred,  on  behalf  of  the  re- 
spondent, to  the  case  of  Lane  v.  Collins  (52  L.  T. 
Rep.  257;  4  Q  6.  Div.  193).  The  appellant  con- 
tended that  Lane  v.  Collins  could  not  now  be 
regarded  as  law,  and  referred  to  Smithies  v.  Bridge 
(87  L.  T.  Rep.  167 ;  (1902)  2  K.  B.  13)  and  the 
Sale  of  Milk  Regulations  1901. 

The  question  for  the  opinion  of  the  court  was 
whether  the  dismissal  of  the  information  was 
right  in  law. 

McCardie  for  the  appellant. 

The  respondent  did  not  appear. 


Lord  Alverstone,  O.J. — We  are  of  opinion 
that  we  cannot  in  this  case  interfere  with  the 
decision  of  the  justices.  No  doubt,  if  there  were 
other  evidence  to  show  that  there  had  been  a  sale 
of  milk  to  the  appellant  by  the  respondent  in 
consequence  of  a  demand  on  his,  the  appellant's, 
part,  we  might  have  arrived  at  a  different  conclu- 
sion. But  upon  the  facts  found  by  the  justices 
and  set  out  in  the  case  I  think  they  go  to  show  a 
taking  of  a  sample  under  sect.  3  of  the  Sale  of 
Food  and  Drugs  Act  1879  and  not  a  sale  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875. 
No  doubt,  in  selling  under  6ect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1875,  the  vendor  takes  the 
responsibility  for  what  he  sells,  and  the  facts  set 
out  in  the  case  show,  I  think,  that  the  purchaser 
obtained  what  he  demanded — that  is  to  say,  a 
sample  from  the  churn,  and  that  his  request  for 
this  sample  did  not.  amount  to  a  request  to  be 
supplied  with  milk  so  as  to  support  an  informa- 
tion under  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act  1875.  In  my  opinion  the  evidence  all  goes 
to  show  an  act  by  the  inspector,  the  present  apel- 
lant,  under  sect  3.  of  the  Sale  of  Food  and  Drugs 
Act  Amendment  Act  of  1879.  There  was  a 
demand  in  one  sense  but  not  a  demand  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875. 
In  my  opinion  we  ought  not  to  say  that  the 
justices  have  come  to  a  wrong  decision  on  the 
facts  and  so  were  wrong  in  dismissing  this  infor- 
mation under  sect.  6  of  the  Act  of  1875.  I  think 
this  appeal  fails. 

Kennedy,  J. — I  am  of  the  same  opinion. 


Ridley,  J. — I  agree. 


Appert  dismissed. 


Solicitors :  Briggs,  Clifford,  and  Finder,  Derby  ; 
T.  8.  Wilkins,  Uttoxeter. 


Thursday,  Feb.  2, 1905. 

Before  Lord  Alverstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Wilson  (app.)  v.  Fbaenley  (reap ).  (a) 

Tramway — By-law — Ticket  —  Failure  to  produce 
— Refusal  to  deliver  up — Offence. 

By  a  tramway  by  law  made  by  the  corporation  of 
8.  "  Each  passenger  when  tickets  are  issued 
shall  as  and  when  requested  to  do  so  show  his 
ticket  to  the  conductor  or  other  servant  of  the 
corporation  acting  in  performance  of  his  duty, 
and  shall  also  when  requested  to  do  so  by  the 
conductor  or  other  servant  of  the  corporation 
acting  in  the  performance  of  his  duty  deliver  up 
his  ticket  or,  in  case  of  failure  to  produce  such 
ticket,  pay  the  fare  legally  demandable  for  the 
distance  travelled  over  by  such  passenger." 

The  appellant,  a  passenger  on  one  of  the  tramcars 
of  the  corporation  of  8.,  paid  his  fare,  but 
refused  to  accept  the  ticket  tendered  by  the  con- 
ductor, on  account  of  a  condition  printed  on  the 
back  of  it.  The  ticket  fell  on  the  floor  of  the  top 
of  the  tramcar.  Later  an  inspector  asked  the 
appellant  for  his  ticket,  who  pointed  it  out  to 
him  lying  on  the  floor,  but  refused  to  take  it  up 
or  to  pay  another  penny  for  his  fare. 

Held,  that  the  appellant  had  not  committed  any 
offence  under  the  by-law. 

(a)  Reported  by  W.  dk  B.  Hubxrt,  Esq.,  B*rrister-*>L*w. 
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Cash  stated  by  the  stipendiary  magistrate  for 
the  city  of  Sheffield. 

The  respondent  is  the  tramways  manager  of 
the  City  of  Sheffield  Corporation  Tramways. 
The  appellant  is  a  member  of  the  corporation's 
council. 

Foot  complaints  were  laid  by  the  respondent 
against  the  appellant  for  breaches  of  the  corpora- 
tion's tramways  by-law  No.  9,  and  were  brought 
before  the  magistrate  on  the  14th  July  1904,  to 
be  heard,  and  a  letter  dated  the  11th  June 
1904  was  put  in  evidence  against  the  appellant. 
Two  of  the  complaints  related  to  showing  the 
passenger's  tramcar  tickets  under  by-law  No.  9, 
and  were  dismissed,  and  their  dismissal  has  not 
been  disputed.  One  of  the  other  two  complaints 
was  as  follows : 

The  information  of  Arthur  Robinson  Fearnley,  of 
the  said  oity,  tramways  manager,  who  states  that  Arnold 
Muir  Wilson,  of  Bank-street,  in  the  said  oity,  solicitor, 
on  the  11th  Jane  1904,  at  the  oity  aforesaid,  being  a 
passenger  upon  a  oar  of  the  Lord  Mayor,  aldermen,  and 
citizens  of  the  aaid  oity,  ran  by  the  said  lord  mayor, 
aldermen,  and  oitizena  on  the  Nether  Green  route  of 
the  tramway  system,  on  which  said  route  tickets  are 
issued,  unlawfully  did  not  as  and  when  requested  so  to 
do  deliver  up  his  tioket  to  Walter  Maltby,  a  servant  of 
the  aaid  Lord  Mayor,  aldermen,  and  citizens  acting  in 
the  performance  of  bis  duty,  contrary  to  the  by-laws 
duly  made  in  that  beha'f  in  pursuance  of  the  statute  in 
such  case  made  and  provided. 

The  other  alleged  that  the  appellant  did  not 
as  and  when  requested  so  to  do  deliver  up  his 
ticket  to  Walter  Maltby,  a  servant  of  the  Lord 
Mayor,  aldermen,  and  citizens,  acting  in  the 
performance  of  his  duty,  but  failed  to  produce 
the  same,  and  refused  to  pay  the  fare,  to  wit,  one 
penny,  legally  demandable  for  the  distance 
travelled  over  by  him,  contrary  to  the  by-laws 
duly  made. 

With  one  exception  the  facts  that  occurred 
were  practically  undisputed  at  the  hearing. 

It  appeared  that  the  appellant  was  a  passenger 
on  the  top  of  a  tramcar,  and  paid  to  the  tramcar 
conductor  the  proper  amount  of  one  penny  for 
his  fare.  The  conductor  thereupon  proceeded  to 
give  him  a  tramcar  tioket  of  the  usual  and  only 
kind  given  to  the  tramcar  passengers,  which  was 
similar  to  the  specimen  ticket  accompanying  the 
case. 

There  was  some  dispute  as  to  what  precisely 
happened  as  to  the  ticket.  The  conductor 
appeared  to  believe  that  he  put  the  ticket  into  the 
appellant's  hand,  and  that  the  appellant  took  it 
and  then  threw  it  on  the  floor.  The  appellant 
felt  certain  that  he  had  not  taken  it,  and  the 
ticket  was  thrown  on  to  the  floor  by  the  con- 
ductor. The  ticket  undoubtedly  got  on  to  the 
floor. 

The  magistrate  thought  the  conductor  had 
tried  to  push  it  into  the  appellant's  hand  and  let 
go  his  hold  of  it,  and  that  the  appellant  had 
closed  his  hand  and  not  taken  hold  of  it,  though 
it  may  have  touched  his  hand,  and  so  between 
them  it  dropped.  There  was  no  doubt  the  appel- 
lant openly  objected  to  taking  the  ticket,  because 
it  had  on  it  the  condition  which  is  printed  on  the 
back  of  the  specimen  ticket. 

The  condition  is : 

Important  Notice  to  Passengers.  —  Passengers  are 
being  carried  at  less  than  the  maximum  authorised 
charges,  and  every  passenger  is  notified  that  in  con- 


sideration thereof  a  passenger  is  only  carried  on  the 
terms  that  the  maximum  amount  recoverable  from  the 
corporation  on  aooount  of  any  injury  or  damages  suffered 
by  a  passenger,  and  for  which  the  corporation  is  legally 
liable,  is  251.  Exoept  as  above,  every  passenger  travel* 
at  his  own  risk.  Passengers  can  only  travel  subject  to 
being  bound  to  observe  the  by-lawa  for  the  time  being. 

It  seemed  to  the  magistrate  that,  even  if  the 
conductor  put  the  ticket  more  into  the  appel- 
lant's hand  than  the  appellant  thought  he  had, 
there  was  plainly  expressed  refusal  by  the  appel. 
lant  to  accept  a  ticket  with  the  condition  on  it, 
and  that  he  bad  not  accepted  the  ticket,  and  that 
it  had  passed  from  the  conductor  on  to  the  floor 
without  any  acceptance. 

After  the  ticket  was  on  the  floor  of  the  top  of 
the  tramcar  it  appears  to  have  lain  there,  and 
then  a  tramcar  tickets  inspector,  one  Walter 
Maltby,  came  and  aaked  the  appellant  for  his 
ticket,  and  thereupon  the  appellant  pointed  to  the 
ticket  lying  on  the  floor,  but  refused  to  take  it  up 
or  touch  it,  because  of  the  condition  on  it,  and  be 
refused  to  pay  another  penny  for  his  fare,  though 
asked  by  the  inspector  to  do  so. 

After  the  corporation  had  issued  tickets  to  pas- 
sengers upon  their  tramway  system  with  the  limi- 
tation of  liability  mentioned  on  the  12th  May 
1904,  the  appellant  gave  notice  to  the  town  clerk 
as  follows : 

I  desire  to  notify  the  tramways  committee,  through 
you,  that  I  deoline  to  receive  any  more  tickets  from  any 
conductor  on  the  oars  so  long  as  they  have  printed  on 
the  back  the  condition  seeking  to  limit  the  corporation's 
liability  to  251.  I  hope  that  other  ratepayers  will 
similarly  deoline.  Please  bring  this  letter  before  the 
committee  at  their  next  meeting,  and  acknowledge  its 
receipt. 

Such  notice  was  duly  received  and  acknow- 
ledged. 

After  that,  on  the  11th  June  1904,  the  appel- 
lant had  become  a  passenger  on  a  corporation  car 
on  a  route  on  which  tickets  were  issued,  paid  hia 
fare,  had  tendered  to  him  a  ticket  under  the  cir- 
cumstances herein  stated,  and,  subsequently, 
when  requested  so  to  do,  did  not  deliver  any  ticket 
up,  and  refused  to  repay  the  fare. 

The  appellant  on  the  11th  June  1904  wrote  the 
following  letter : 

You  will  be  saved  considerable  trouble  in  this  matter 
with  referenoe  to  evidence.  Please  take  this  letter  as 
an  unqualified  admission  by  ma  of  the  following  facts : 
This  morning  I  rode  outside  a  Nether  Green  oar,  arriving 
at  High- street  at  9.30.  The  conductor  was  No.  126.  I 
paid  my  fare  to  him,  and  he  tendered  me  a  tioket, 
F.d.  3255,  which  I  refused  to  accept  on  the  ground  of 
there  being  printed  on  the  back  the  condition  limiting 
the  corporation's  liability.  He  dropped  the  same  on  the 
roof  of  the  oar,  where  it  remained  until  inspector  No.  13 
boarded  the  oar  on  Sheffield  Moor.  He  asked  me  for 
my  ticket,  and  I  told  him  I  had  not  got  one.  He  then 
called  the  oonduotor,  and  requested  him  to  demand  a 
second  fare  from  me,  which  I  declined  to  pay.  I  told 
both  the  inspector  and  oonduotor  that  I  was  prepared 
to  aooept  a  perfectly  olean  tioket  without  this  indorse- 
ment. If  you  require  me  to  make  any  further  admissions 
I  shall  be  glad  to  do  so.  I  subsequently  took  the  tioket 
from  the  roof  of  the  oar,  and  have  it  in  my  possession 
for  production.  I  should  like  to  state  that  both  the 
oonduotor  and  inspector  were  very  courteous.  Please 
consult  me  as  to  the  date  of  the  hearing  of  the  summons. 

It  was  contended  on  behalf  of  the  respondent 
that  the  validity  of  the  condition  limiting  liability 
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was  immaterial  so  far  as  the  by-law  was  concerned, 
and  that  nnder  the  circumstances  hereinbefore 
stated  the  appellant  was  liable  to  a  penalty  for 
not  delivering  up  or  producing  his  ticket,  if  he 
had  one,  or,  alternatively,  if  he  had  not  one,  for 
refusing  to  pay  the  fare  legally  demandable  as 
above;  and,  further,  that  the  condition  was  a 
valid  one. 

The  appellant  contended  that  the  ticket,  by 
reason  of  its  indorsement,  was  a  conditional 
ticket,  and  not  a  ticket  in  the  ordinary  and  legal 
sense  of  the  term,  and  that  as  the  handling  or 
acceptance  of  the  same  might  be  construed 
against  him  as  an  acceptance  of  or  acquiescence 
in  the  condition  appearing  on  the  back  thereof, 
he  was  justified  in  law  in  refusing  to  accept  the 
same  from  the  conductor,  and  also  justified  in  law 
in  refusing  to  handle  or  produce  such  alleged 
ticket  on  such  demand  as  aforesaid,  or  to  pay  a 
farther  penny  for  such  refusal. 

The  magistrate  overruled,  as  regards  the  com- 
plaints, this  contention,  and  held  that  as  to  the 
by-law  the  appellant  was  bound  in  law  to  accept 
this  alleged  ticket,  and  to  produce  the  same  on 
such  demand  as  aforesaid,  or  in  default  to  pay  a 
farther  penny  for  such  refusal. 

The  defendant  further  contended  that  no  ticket 
had  been  issued  or  tendered  to  him  which  he  was 
bound  by  law  to  deliver  up  on  such  demand  as 
aforesaid,  but  that  a  conditional  ticket  had  been 
issued  or  tendered  to  him. 

The  magistrate  similarly  overruled  this  conten- 
tion also. 

The  appellant  further  contended  that  he  had 
not  in  law  refused  or  failed  to  deliver  up  a  ticket, 
as  no  such  ticket  had  been  issued  or  tendered  to 
him. 

The  magistrate  similarly  overruled  this  con- 
tention also. 

After  the  hearing  the  magistrate  dismissed  a 
complaint  that  the  defendant  did  not  show  his 
ticket,  and  also  a  complaint  founded  on  an  allega- 
tion that  he  did  not  show  it,  and  no  question  has 
been  raised  as  to  those  complaints. 

The  magistrate  considered  that  the  complaint 
of  the  offence  that  he  did  not,  when  requested  to 
do  so,  deliver  up  his  ticket,  and  the  complaint  of 
the  offence  that  he,  having  failed  to  produce  his 
ticket,  did  not  pay  the  fare,  were  proved  within 
the  intention  of  the  provisions  of  the  9th  by- law, 
and  on  each  complaint  he  convicted  the  appellant 
of  the  offence  complained  of  in  it,  and  inflicted  a 
nominal  penalty  of  Is.  It  seemed  to  him  that 
the  defendant  had  acted  in  all  honesty  of  purpose 
and  desire  to  call  attention  to  and  dispute  the 
legal  power  to  impose  on  passengers  the  con- 
dition which  is  printed  on  the  back  of  each  ticket, 
and  that  the  power  to  impose  it  is  well  open  to 
doubt  and  dispute ;  but  it  seemed  to  him  that, 
though  a  fit  and  proper  occasion  for  a  settlement 
of  doubt  and  dispute  about  it  would  arise  if  a 
claim  for  compensation  had  to  be  made,  and  more 
than  25Z.  honestly  asked  for,  and  more  than  25Z. 
or  less  than  a  proper  amount  was  refused,  yet  the 
purposes  for  which  powers  to  make  by-laws  are 
given  by  Act  of  Parliament,  and  for  which  the 
by-laws  have  been  made,  and  the  inferior  nature 
of  the  courts  in  which  complaints  of  breaches  of 
them  are  heard,  make  it  unlikely  that  such  a 
doubt  and  dispute  should  be  intended  to  be 
determinable  as  a  side  issue  arising  out  of  a 
question  of  compliance  with  one  of  them.    It  was 
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urged,  amongst  other  arguments,  that  by  taking 
a  ticket  with  the  condition  printed  on  it  a  person 
injures  his  position  for  objecting  to  the  condition, 
because  it  can  then  be  said  that  a  ticket  has  been 
accepted  on  which  the  condition  is  printed,  and 
so  the  condition  has  been  accepted ;  and  there 
seemed  to  him  force  in  the  argument,  but  it 
seemed  to  him  questionable  how  far  printing 
the  condition  on  the  tickets  adds  anything  to  any- 
thing caused  by  the  conspicuous  notices  of  the 
condition  that  are  placed  inside  the  cars  and  on 
the  seats  used  on  the  tops  of  the  cars ;  and  it 
also  seemed  to  him  that  a  passenger  is  indirectly 
compelled  to  take  the  ticket  as  it  is,  for  no  other 
ticket  is  issued,  and  by-law  No.  9  under  a  penalty 
indirectly  compels  acceptance  of  a  ticket,  so  that 
an  argument  of  acceptance  of  the  condition  by 
acceptance  of  a  ticket  is  overriden  by  the  accept- 
ance being  not  voluntary,  but  under  compulsion 
of  the  by-law.  It  seemed  to  him  that  the  by- 
law 9,  disregarding  all  else,  is  intended  to  enforce 
due  payment  of  fares  by  passengers  and  due 
collection  and  handing  over  of  fares  by  con- 
ductors, and  that  for  that  purpose  it  obliges  a 
passenger  to  take  a  ticket  and  to  produce  it  and 
to  deliver  it  up  when  duly  required,  and  that  if  a 

Sassenger  is  unable  to  produce  it  and  unable  to 
eliver  it  up  by  his  own  action  he  fails  to  comply 
with  the  by-law,  and  offends  against  it.  It 
seemed  to  him  that,  though  the  defendant  had 
shown  the  ticket,  he,  under  the  circumstances,  had 
not  delivered  it  up  to  and  failed  to  produce  it  to 
the  ticket  inspector,  and  had  not  paid  the  fare, 
and  had  broken  by-law  No.  9,  although  his  breach 
as  an  offence  was  of  a  trifling  character. 

The  following  is  a  copy  of  the  appellant's 
notice  of  application  to  state  a  case,  and  it 
gives  grounds  on  which  the  convictions  were 
questioned : 

I,  Arnold  Muir  Wilson,  of  Bank-street,  in  the  city  of 
Sheffield,  solicitor,  being  dissatisfied  with  your  determi- 
nation, as  being  erroneous  in  point  of  law,  of  a  certain 
information  heard  and  determined  by  you  on  the 
14th  July  1904,  wherein  I  was  charged  that  I,  on  the 
11th  June  1904,  being  a  passenger  npon  a  oar  of  the 
Lord  Mayor,  aldermen,  and  oitizens  on  the  Nether  Qreen 
route  of  their  tramway  system,  on  which  said  route 
tiokete  are  issued,  unlawfully  did  no*;,  as  and  when 
requested  to  do  so,  deliver  op  my  ticket  to  Walter 
Maitby,  a  servant  of  the  said  Lord  Mayor,  aldermen, 
and  citizens,  acting  in  the  performance  of  his  doty, 
contrary  to  the  by-laws  ordained  and  declared  by  the 
council  of  the  said  city  on  tbe  9th  Deo.  1903,  and  in 
respect  of  which  you  fined  me  tbe  penalty  of  Is.,  hereby 
apply  to  you  to  state  and  sign  a  case  setting  forth  the 
facta  and  grounds  of  your  said  determination  for  the 
opinion  thereon  of  the  High  Court  of  Justice.  The 
grounds  of  this  application  are :  That  you  were  wrong 
in  holding  that  a  ticket  had  been  issued  or  tendered  to 
me  which  I  was  bound  by  law  to  deliver  up.  That  I 
did  not  in  law  refuse  or  fail  to  deliver  up  a  ticket. 
There  was  no  evidenoe  in  lair  to  support  snob  con- 
viotion.  That  there  was  no  evidence  in  law  showing 
tickets  were  issued  on  the  said  Nether  Green  route. 
That  such  conviation  was  bid  on  the  face  of  it. 

The  question  upon  each  of  the  two  complaints 
that  have  been  set  out  in  this  case  is,  Whether 
upon  the  grounds  objected,  or  any  of  them,  it  was 
wrong  to  convict  the  appellant  P 

By-law  No.  9  is  as  follows : 

Tickets.— 9.  Each  passenger  when  tickets  are  issued 
shall  as  and  when  requested  to  do  so  show  his  ticket  to 
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the  oondaotor  or  other  servant  of  the  corporation  acting 
in  the  performance  of  his  duty,  and  shall  also  when 
requested  so  to  do  by  the  oondaotor  or  other  servant  of 
tbe  corporation  acting  in  the  performance  of  his  dnty 
deliver  np  his  ticket,  or  in  case  of  failure  to  produce 
such  ticket  pay  the  fare  legally  demandable  for  the  dis- 
tance travelled  over  by  such  passenger. 

The  appellant  in  person. 

Macmorran,  K.C.  {B air 8 tow  with  him),  for  the 
respondent. 

Lord  Alvbrstonb,  O.J. — The  informations 
here  allege  that  the  appellant  when  requested 
unlawfully  refused  to  deliver  up  his  ticket;  and, 
further,  that,  having  failed  to  produce  the  same, 
he  refused  to  pay  the  fare  legally  demandable 
for  the  distance  travelled  over  by  him.  But  in 
this  case  all  the  appellant  did  was  to  refuse  to 
accept  or  touch  the  ticket.  The  conductor  pur- 
ported to  give  it  him,  and  when  the  inspector 
came  the  appellant  pointed  to  the  ticket  on  the 
floor,  and  said,  "  There's  my  ticket/'  but  refused  to 
take  it  up  or  touch  it  That  is  no  refusal  to 
deliver  up  the  ticket,  and  I  cannot  say  that  the 
appellant  has  been  guilty  of  any  unlawful  breach 
of  by-law  No.  9,  and  the  appeal  must  be  allowed. 

Kennedy,  J.  and  Ridley,  J.  concurred. 

Appeal  allowed. 

Solicitors*.  Halse,  Trustram,  and  Co.  for 
A.  Muir  Wilson,  Sheffield ;  Richard  F.  and  C.  L. 
Smith  for  H.  Sayer,  Sheffield. 


Thursday,  March  2, 1905. 
(Before  Darling,  J.), 
Oox  v.  Truscott.  (a) 

Local  government — Borough  councillor — Disquali- 
fication— Municipal  Corporations  Act  1882  (45 
•    &  46  Vict  c.  50),  as.  12,  41. 

By  sect.  12  (1)  of  the  Municipal  Corporations  Act 
1882  •'  A  person  shall  be  disqualified  for  being 
elected  and  for  being  a  councillor,  if  and  while 
he  ...  (c)  has  directly  or  indirectly,  by 
himself  or  his  partner,  any  share  or  interest  in 
any  contract  or  employment  with,  by,  or  on 
behalf  of  the  council  ;  and  by  sect  41  (1)  "  If 
any  person  acts  in  a  corporate  office  .  .  . 
after  becoming  disqualified,  he  shall  for  each 
offence  be  liable  to  a  fine  not  exceeding  fifty 
pounds,  recoverable  by  action." 

The  defendant  was  a  town  councillor  and  trustee 
of  a  Wesley  an  chapel,  to  which  was  attached  a 
non-provided  school.  Fuel  for  warming  was 
supplied  by  the  defendant  to  the  trustees,  and 
by  arrangement  the  town  council  paid  the 
trustees  for  such  of  the  fuel  as  was  used  for  the 
purpose  of  warming  the  school  building  during 
the  time  when  it  was  used  as  a  non-provided 
school.  Orders  were  given  by  the  trustees  to  the 
defendant  on  the  4th  and  23rd  Jan.  and  the 
2nd  Feb.,  and  were  fulfilled  on  the  11th  and  25th 
Jan.  and  the  3rd  Feb.  respectively.  The  defen- 
dant voted  as  councillor  on  the  1st  and  5th  Feb., 
and  on  these  dates  the  fuel  ordered  had  not  been 
paid  for. 

Held,  that  he  was  not  disqualified  from  voting  on 
these  dates. 

(a)  Reported  by  W.  dk  B.  Herbert,  Esq  ,  Barrister-at-Law. 


Action  to  recover  penalties  under  sect.  41  of  the 
Municipal  Corporations  Act  1882  (45  &  46  Vict. 
c.  50)  from  the  defendant  for  having  voted  at 
meetings  while  interested  in  contracts  with  the 
council. 

The  plaintiff  and  defendant  were  both  members 
of  the  town  council  of  Maidenhead,  which  was,  by 
virtue  of  the  Education  Act  1902  (2  Edw.  7, 
o.  42),  the  education  authority  for  the  borough  of 
Maidenhead.  Among  the  non-provided  schools 
which  the  town  council  was  bound  to  maintain  in 
a  state  of  efficiency  was  a  school  attached  to  a 
Wesleyan  chapel.  The  school  building,  besides 
being  used  for  purposes  of  secular  instruction,  was 
also  used  for  the  purposes  of  religious  instruc- 
tion, and  for  other  purposes  connected  with  the 
chapel.  The  defendant  was  one  of  the  trustees 
of  the  chapel,  and  had  supplied  coal  and  coke  for 
the  use  of  the  chapel  and  of  the  school,  upon 
orders  given  by  the  trustees.  After  the  Educa- 
tion Act  1902  came  into  force,  an  arrangement 
was  made  by  which,  instead  of  buying  fuel  for 
the  school  themselves,  the  town  council  allowed 
the  trustees  to  buy  the  coal  and  coke  and  after- 
wards paid  the  trustees  for  such  portion  of  the 
fuel  as  was  used  for  the  purposes  of  warming  the 
school  building  when  secular  instruction  was 
carried  on  there.  Under  this  arrangement  the 
trustees  continued  to  procure  coal  and  coke  from 
the  defendant.  Orders  to  supply  coal  and  coke 
had  been  given  by  the  trustees  to  the  defendant 
on  the  4th  and  23rd  Jan.  and  on  the  2nd  Feb. 
1904,  and  the  fuel  so  ordered  was  supplied  by  the 
defendant  on  the  11  th  and  25th  Jan.  and  3rd 
Feb.  respectively.  The  defendant  voted,  as  a 
member  of  the  town  council,  at  meetings  held  on 
the  1st  and  5th  Feb.  1904,  on  which  dates  the 
coal  and  coke  had  not  been  paid  for. 

J.  Eldon  Bankes,  K.C.  (Spokes  with  him)  for 
the  defendant. — The  plaintiff  here  has  made  oat 
no  case  for  the  defendant  to  answer.  The  contract 
to  be  within  sect.  12  of  the  Municipal  Corpora- 
tions Act  1882  must  be  "  with,  by,  or  on  behalf  of, 
the  council."  That  is  not  the  case  here.  He 
referred  to 

Le  Feuvre  v.  Lankester,  3  EI.  &  Bl.  530 ; 

Nutton  v.  Wilson,  22  Q.  B.  Div.  744 ; 

Barnacle  v.  Clark,  81 L.  T.  Rep.  484  ;  (1900)  1  Q.B. 
279. 

At  the  time  the  votes  were  given  the  defendant 
had  Lo  interest  in  the  contract.  The  mere  fact 
that  the  money  had  not  been  paid  made  no  dif- 
ference.   He  also  referred  to 

Royse  v.   Birley,  20  L.  T.  Rep.  786;    L.  Rep.  4 

C.  P.  296 ; 
Letcis  v.  Carr,  36  L.  T.  Rep.  44  ;  1  Ex.  Div.  484. 

Dickens,  K.C.  and  Hohler  for  the  plaintiff. 

Darling,  J. — This  case  is  a  peculiar  one— an 
action  for  penalties,  and  it  raises  questions,  to  my 
mind,  of  very  considerable  difficulty — questions 
as  to  which  I  do  not  profess  that  my  opinion  is 
absolutely  clear.  But  still  I  think  my  opinion 
does  upon  these  points  incline  in  certain  direc- 
tions, and  I  will  give  learned  counsel  the  benefit 
of  them  for  the  purposes  of  to-day,  at  all  events. 
Now,  the  plaintiff  is  an  alderman  of  the  town 
council  of  Maidenhead,  and  the  town  council  of 
Maidenhead  have  become  the  educational  autho- 
rity by  re  ason  of  the  recent  educational  Act  of  1902. 
The  defendant  is  also  a  member  of  the  town  council 
of  Maidenhead,  and  therefore  a  member  of  the 
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educational  authority,  and  among  the  non-pro- 
vided schools  which  the  educational  authority 
has  to  maintain  in  efficiency  is  a  certain  Wesley  an 
school.  There  are  other  schools.  There  are 
Church  of  England  schools,  Roman  Catholic 
school,  and  a  Wesleyan  school,  and  all  these 
schools  the  educational  authority  has  to  maintain 
in  a  state  of  efficiency.  The  defendant  is  one 
of  the  trustees  of  the  Wesleyan  chapel,  and  the 
Wesley  an  chapel  has  attached  to  it  this  school, 
which  is  one  of  the  non-  provided  schools,  and  that 
school  was  always  used  for  giving  of  instruction, 
ordinary  secular  instruction,  during  part  of  the 
time,  and  it  was  used  for  the  purposes  of  a  chapel 
and  a  Sunday-school  giving  religious  instruction, 
and  it  was  used  for  other  purposes  connected  with 
the  chapel.  It  had  to  be,  and  has  to  be,  warmed 
and  lighted,  and  for  that  purpose  it  is  necessary 
to  have  fuel.  What  is  complained  of  here  is  not 
a  new  proceeding  at  all.  It  has  been  the  habit 
for  a  long  time  for  the  trustees  of  the  Wesleyan 
chapel  to  buy  their  coal  and  coke  of  the  defen- 
dant, and  the  way  in  which  it  was  done  is 
this :  They  send  to  defendant  an  order  in  these 
terms :  "  Wesleyan  Methodist  Chapel,  Maiden- 
head. Please  supply  two  chaldron  coal  for  schools, 
one  chaldron  coal  for  schools,  one  chaldron  coke 
for  church."  Then  the  defendant  would  send  a 
delivery  note  addressed  to  the  Wesleyan  chapel 
or  to  Wesleyan  schools  for  the  coal  which  was  to 
he  delivered  at  the  chapel  or  at  the  schools,  and 
the  bill  would  be  sent  in  to  the  trustees  of  the 
chapel,  acting  by  their  stewards,  and  they  would 
pay  it.  That  had  long,  as  I  have  said,  been  the 
course  of  dealing  between  these  people.  Then 
came  the  Education  Act  1902,  which  says :  "  The 
local  education  authority  shall  maintain  all  public 
elementary  schools  within  their  area  which  are 
necessary,  and  have  control  over  the  expenditure 
for  that  purpose,"  and  on  that  it  was  the  duty  of 
the  educational  authority,  who  was  the  town 
council  of  Maidenhead*  to  provide,  coal  for  the 
necessary  warming  of  this  school,  the  Wesleyan 
school,  in  so  far  as  the  Wesleyan  school  was  used 
for  the  purposes  of  the  educational  authority 
under  the  Education  Acts.  But  they  would  not 
he  bound  to  provide  more  coal  than  that.  They 
would  not  be  bound  to  provide,  and  they  ought 
not  to  provide,  coal  for  use  on  the  Sunday,  when 
the  place  was  used  as  a  Sunday  school ;  nor  coal 
for  warming  the  hall  or  the  building  when  it  was 
used  for  some  other  purposes  than  the  purposes 
of  the  educational  authority.  These  coals  which 
were  ordered  were  ordered  for  other  things  than 
the  absolutely  necessary  purposes  of  the  educa- 
tion authorities.  They  were  ordered  not  by  the 
education  authority;  they  were  ordered  by  the 
trustees  of  the  chapel,  and  when  they  were  ordered 
by  the  trustees  of  the  chapel  some  went  to  the 
chapel  and  some  to  the  schools.  As  to  those  that 
went  to  the  chapel  no  question  arises.  As  to  those 
that  went  to  the  schools  some  portion  was  used 
for  educational  authority  purposes  and  some 
portion  for  the  religious  purposes  of  the  trustees 
of  the  chapel.  Now,  it  is  said  that  the  defendant 
is  liable  to  a  penalty  because  he  had  become 
disqualified  by  reason  of  supplying  those  coals. 
He  had  become  disqualified  to  be  a  member  of  the 
town  council  of  Maidenhead,  of  the  educational 
authority  of  Maidenhead,  and  when  he  voted  he 
became  liable  to  a  penalty.  That  is  because  the 
41st  section  of  the  Municipal  Corporation  Act 


1882  provides  "  if  any  person  acts  in  a  corporate 
office  after  becoming  disqualified  he  shall  be 
liable  to  a  fine  not  exceeding  50/.  recoverable  by 
action."  Now,  what  has  he  done  which  it  is  said 
results  in  his  becoming  disqualified?  To  find 
that  out  you  have  to  look  at  sect.  12  of  the  same 
Act  of  Parliament,  in  which  it  enacts  :  "  A  person 
Bhall  be  disqualified  for  being  elected  "  (that  is 
not  the  case  nere)  "  and  for  being  a  councillor  " 
(that  is  the  case  here)  ''if  and  while  he  has 
directly  or  indirectly  by  himself  or  his  partner 
any  share  or  interest  m  any  contract  or  em- 
ployment with,  by,  or  on  behalf  of  the  council." 
First  of  all  there  must  be  a  contract — whether  the 
defendant  is  to  have  an  interest  in  it  or  nut,  it 
must  be  established  that  there  is  a  contract  by 
or  on  behalf  of  the  council.  What  contract  is 
suggested  P  The  only  contract  that  to  my  mind 
could  be  made  out  between  the  council  and  any- 
body would  be  a  contract  between  the  council  and 
the  trustees  of  the  chapel;  and  I  think  it  has 
been  made  out  from  the  resolution  that  has  been 
put  and  from  the  schemes  that  have  been  spoken 
of,  that  there  was  such  a  contract.  #Now,  the 
contract  being  between  the  trustees  and  the 
council,  if  the  trustees  order  goods— coal — and 
that  coal  was  handed  over  to  the  managers  of  the 
of  the  school  and  used  for  warming  the  school  in 
the  day  time,  when  it  was  used  as  an  ordinary 
secular  school,  then  I  have  no  doubt  that  if  the 
town  council  (the  education  authority)  had  refused 
to  pay  for  it,  the  trustees  could  have  sued  the 
town  council  on  the  contract,  and  could  have  re* 
covered  the  money  against  them.  Let  us  see  if  it 
can  be  made  out  that  there  is  a  contract  "  by  or  on 
behalf  of"  the  council.  Now,  the  question  is 
whether  the  defendant  here  can  be  said  to  have 
any  interest  directly  or  indirectly  in  that  contract. 
The  words  of  the  statute  are  not  that  the  contract 
shall  be  between  the  defendant  and  the  council. 
Of  course,  if  the  words  were  so,  there  is  no  con- 
tract between  him  and  the  council ;  but  the  ques- 
tion is,  is  he  directly  or  indirectly  interested  in  a 
contract  made  with,  by,  or  on  behalf  of  the 
council  P  I  think  he  is ;  I  think  he  has  an 
interest  in  that  contract.  The  contract  is  made 
between  the  council  and  the  trustees  of  the  chapel; 
the  trustees — in  order  to  carry  out  that  contract 
— must  get  the  coal  from  somewhere ;  they  con- 
tract that  the  defendant  shall  supply  it ;  and  that 
is  not  a  contract  made  each  separate  time,  but 
the  evidence  is  perfectly  plain  as  to  this,  that  it 
was  well  understood  that,  whenever  coal  was 
wanted  for  these  purposes  (which  included  the 
education  authority's  purposes),  the  defendant 
was  to  supply  it.  And  he  would  know  when  he 
got  the  order  that  some  of  this  coal  was  for  the 
educational  authority  of  which  he  was  a  member. 
Therefore  he  certainly,  to  my  mind,  has,  if  not  a 
direct  interest,  at  least  an  indirect  interest  in 
that  contract  between  the  trustees  of  the  chapel 
and  the  education  authority  of  which  he  is  a 
member.  Now,  if  that  is  made  out,  he  would  be 
disqualified  in  some  sense.  Let  us  see  in  what 
sense.  Sect.  12  does  not  say  that  he  shall  be  dis- 
qualified altogether.  It  provides :  "  A  person 
shall  be  disqualified  for  being  elected  and  for 
being  a  councillor  if  and  while  he  has  interest 
direct  or  indirect  in  any  contract  by  or  on  behalf 
of  the  council."  He  is  only  disqualified,  if  he  has 
an  interest  in  the  contract,  while  he  has  such 
an  interest.    He  gets  rid  of  his  disqualification 
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wben  he  gets  rid  of  the  contract ;  and  the  contract 
is  got  rid  of  if  the  contract  is  performed — that  is, 
if  there  is  no  more  to  be  done  at  the  time  of  the 
acts.  How  did  he  act  P  It  is  said  here  that  he 
acted  by  vote.  There  was  an  order  for  fuel  on 
the  4th  Jan.,  and  there  was  delivery  of  that  on 
the  11th  Jan.  Well,  that  contract  was  carried 
ont  as  far  as  the  defendant  was  concerned ;  and 
he  had  no  more  interest  in  it  except  this,  that  the 
trustees  of  the  chapel  owed  him  the  price.  There 
was  another  order  on  the  23rd  Jan.  and  delivery 
on  the  25th,  and  he  voted  on  the  1st  Feb.  There 
was  another  order  on  the  2nd  Feb.  and  delivery 
on  the  3rd,  and  he  voted  on  the  5th  Feb.  There- 
fore his  votes  were  given,  not  while  any  order 
remained  unfulfilled — they  were  given  when  there 
had  been  an  order,  when  the  coal  had  been 
delivered,  when  everything  had  been  done  under 
the  contract  but  to  pay  for  the  coal  which  the 
defendant  had  delivered.  His  only  interest  then 
was  that  the  trustees  should  pay.  I  think  that 
the  cases  oited  by  Mr.  Bankes  show  that,  the 
contract  having  been  fulfilled  by  the  contractor 
who  was  to  sell  the  goods,  nothing  is  left  of  that 
contract  but  to  pay  the  price,  and  that  the 
relation  of  debtor  and  creditor  is  not  such  a 
relation  as  is  contemplated  by  this  statute.  It 
seems  to  have  been  held  that  the  contract  incrimi- 
nated, if  I  may  so  describe  it,  no  longer  exists. 
If,  then,  the  defendant  had  voted  when  there  was 
a  contract  by  him  that  he  would  deliver  coal,  and 
when  he  had  not  performed  his  part  of  it,  he  would 
have  voted  while  he  was  disqualified,  but  here  I 
come  to  the  conclusion  that  he  did  not  vote  on 
either  of  the  occasions  in  question  while  he  was 
disqualified.  Under  these  circumstances,  I  think 
the  action  fails.  There  is  another  point.  It  is 
said  in  the  pleadings  that  the  defendant  had  an 
interest  directly  or  indweotly  in  a  contract  made 
with,  by,  or  on  behalf  of  the  council,  in  that  he 
6old  and  delivered  two  chaldrons  of  coke  to  the 
managers  of  the  school.  That,  I  find,  he  did  not 
do;  he  did  not  sell  to  the  managers  of  the 
school;  he  delivered  at  the  school,  perhaps  to 
the  managers  of  the  school,  but  the  orders  show 
that  he  Bold  to  the  trustees  of  the  chapel  under 
a  contract  between  himself  and  the  trustees; 
he  hod  no  contract  with  the  managers  nor  with 
the  education  authority.  I  think  there  is  a 
contract  between  the  trustees  and  the  education 
authority,  and  that  the  defendant  had  an  interest 
in  it ;  but  he  did  no  act  giving  a  right  to  any 
person  to  sue  him  for  a  penalty  while  he  was 
disqualified.  Therefore  my  judgment  will  be  for 
the  defendant.  Judgment  accordingly. 

Solicitors :  J.  M.  Haslip,  for  Martin  and  Martin, 
Reading;  Alfred  Cox  and  Son,  for  Clarke  and 
Son,  High  Wycombe. 


Tuesday,  April  11, 1905. 

Before  Lord  Alverstone,  O.J.,  Kennedy  and 

Ridley,  JJ.) 

Bex  v.  Johnson  ;  Ex  parte  Thobnely.  (a) 

Licensing  —  Populous  place  —  Exemption  from 
closing — Jurisdiction  —  Certiorari  —  Licensing 
Act  1872  (35  &  36  Vict  c.  94),  «.  26— Licensing 
Act  1874  (37  &  38  Vict.  c.  49),  «.  32. 

If  there  is  an  erroneous  decision  of  justices  on  a 
(a)  Reported  by  W.  de  B.  Hbrbbbt,  Esq..  B*rrlater-*t-.Law. 


matter  within  their  jurisdiction  either  in  fact 
or  in  law,  certiorari  will  not  lie,  but  if  there  is 
an  erroneous  assumption  of  jurisdiction  in  point 
of  law  based  upon  evidence  which  is  not  evidence 
of  any  legal  matter  that  may  be  considered  by 
them,  then  certiorari  will  lie. 
An  order  made  under  sect.  26  of  the  Licensing 
Act  1872  by  justices,  exempting  a  licensed 
victualler  from  the  provisions  of  the  Act  with 
respect  to  closing  his  premises  on  certain  days 
and  during  certain  times,  is  a  judicial  order, 
and  if  made  without  proper  evidence  and  so 
without  jurisdiction,  can  be  brought  up  on 
certiorari. 

Cause  shown  against  rules  nisi  for  writs  of 
certiorari  to  bring  up  and  quash  certain  orders 
made  by  licensing  justices  in  respect  of  certain 
licensed  premises. 

On  the  10th  Sept.  1874  the  county  licensing 
committee  made  an  order  under  sect.  32  of  the 
Licensing  Act  1874,  declaring  Upton-on-Severn, 
to  be  a  populous  place. 

The  population  of  Upton-on-Severn  was  then 
and  is  now  between  2000  and  3000. 

The  orders  permitting  the  houses  to  remain 
open  as  stated  were  continuously  renewed  after 
each  census  until  1902. 

In  Dec.  1902  the  committee  of  the  licensing 
justices,  without  hearing  evidence,  and  the 
population  being  still  between  2000  and  3000, 
revoked  these  orders. 

In  April  1903,  an  application  to  the  licensing 
sessions  for  an  order  declaring  Upton  to  be  a 
populous  place  was  refused  by  the  county  licencing 
committee. 

On  the  22nd  Oct.  1903  an  application  was 
made  to  the  justices  for  the  Upton-on-Severn 
Division  on  behalf  of  the  licensee  of  the  Lion 
Hotel  and  the  licensees  of  other  licensed  premises 
for  an  order  under  sect.  26  of  the  Licensing  Act 
1872. 

The  justices  granted  the  application,  but  they 
subsequently,  in  Feb.  1904,  revoked  that  order 
because  they  had  been  advised  that  the  order  was 
bad  on  technical  grounds. 

On  the  16th  June  1904  applications  were  again 
made  for  orders  under  sect.  26,  and  such  orders 
were  granted  in  respect  of  the  Lion  Hotel  and 
eleven  other  houses. 

Those  orders  had  expired  on  the  30th  Sept 
1904  and  had  not  since  been  renewed. 

The  justices  in  their  affidavit  stated  that  on 
the  application  for  the  order  in  question  they  had 
heard  evidence  that  it  was  desirable  to  make  the 
order  for  the  accommodation  of  a  considerable 
number  of  persons  following  lawful  trade  and 
callings  in  the  immediate  neighbourhood  of  the 
licensed  premises  in  question,  and  that  they  had 
granted  the  application  on  the  evidence  called 
before  them,  and  had  not  been  influenced  by 
other  considerations. 

The  order  which  purported  to  be  granted  under 
sect.  26  of  the  Licensing  Act  1872  was  as 
follows : 

We,  the  undersigned  justices  of  the  peace,  usually 
aoting  at  the  Petty  Sessions  for  the  Petty  Sessional 
Division  of  Upton-on-Severn,  within  which  the  premises 
the  Lion  Hotel,  hereinafter  mentioned,  are  situate,  and 
having  heard  evidence  to  show  that  it  is  necessary  and 
desirable  so  to  do  for  the  accommodation  of  a  consider* 
able  number  of  persons  following  the  lawful  trade  or 
calling  of  farmers,  tradesmen,  fruit  and  pea  dealers, 
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■arket  gardeners  in  the  immediate  neighbourhood  of 
gnob  lawful  trade  and  calling  aforesaid,  do  hereby  oon- 
■eot  to  tbe  grant  and  do  grant  an  order  exempting 
Istso  Beodtll  Bndden,  of  the  Lion  Hotel,  Upton-on- 
Sevcro,  beiog  a  person  duly  licensed  to  sell  intoxioiting 
liqnor  at  tbe  Lion  Hotel,  from  tbe  provisions  of  the 
licensing  Acts  1872-1902,  with  respect  to  the  closing  of 
the  said  premises  between  the  hoars  of  10  and  11  o'olook 
a'  night  from  the  date  hereof  nntil  the  30th  Sept.  1904. 
Giren  under  oar  band  this  16th  day  of  Jane  1903. — 
Chas.  C.  Johnson,  R.  S.  Baqnall. 

By  sect.  26  of  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94) : 

The  losal  authority  of  any  licensing  district,  npon  the 
production  of   snoh  evidence   as   saoh  authority   may 
deem  sufficient  to  show  that  it  is  necessary  or  desirable  ao 
to  do  for  the  accommodation  of  any  considerable  number 
of  persons  attending  any  publio  market  or  foil  jwing  any 
lawful  trade  or  oalling,  or  attending   any  theatre,  may 
grant,  if  such  authority  think  fit  to  any  licensed  vic- 
tualler or  licensed  keeper  of  a  refreshment   house  [or 
any  person  licensed  to  sell  beer  or  cider  by  retail  to  be 
consumed  upon  the  premises],  in  re&peot  of  premises  in 
the  immediate  neighbourhood  of  saoh  market  or  of  the 
place  where  the  persons   follow  suoh  lawful  trade  or 
calling  or  of  any  suoh  theatre  an  order  exempting  such 
person  from  the  provisions  of  this  Aot  with  respect  to 
the  closing  of   his  premises  on  suoh  days  and   during 
such  time  except  between  the  hours  of  one  and  two  of 
the  clock  in  the  morning  as  may  be  specified  in  suoh 
ord-r.    The  holder  of  an  order  under  this  section  shall 
not  be  liable  to  any  penalty  for  not  closing  his  promises 
on  auoh  days  and  during  suoh  time  as  may  be  specified 
in  suoh  order;  but  he  shall  not  be  exempt  from  any 
other  penalty  under  this  or  any  other  Aot  or  otherwise. 
A  notice  is  each  form  as  m*y  be  prescribed  by  the  local 
authority  stating  the  daj  s  and  hours  during  which  tbe 
premises  are  permitted  to  be  open  under  suoh  order  of 
exemption  shall  be  affixed,  and  kept  affixed  in  a  con- 
spicuous position  outside  the  premises,  and  if  the  holder 
of  the  order  of  exemption  make  default  in  affixing  or 
in  keeping  affixed   such   notice  in   manner  aforesaid, 
during  any  part  of  the  time  for  which  his  exemption  is 
granted,  he  shall  be  liable  to  pay  a  penalty  not  exceeding 
51.    Every  person  who  keeps  affixed  to  his  premises  any 
suoh  notice  when  he  does  not  hold  an  order  under  this 
section  shall  be  liable  fc>  a  penalty  not  exceeding  101. 
Any  suoh  local  authority  as  aforesaid  may  at  any  time 
if  it  seem  fit   to  them  withdraw  an  order  under  this 
section,  or  alter  the   same   by  way  of   extension   or 
restriction  as  suoh  authority  may  deem  necessary  or 
expedient,  so  however  as  not  to  render  any  person  liable 
to  any  penalty  for  anything    done  under  suoh  order 
before  the  holder  was  informed  of  suoh  withdrawal  or 
alteration.    The  following  person  and  bodies  of  persons 
shall  be   deemed  to  be  looal  authorities  of  licensing 
distriots  for  the  purpose  of  this  Act,  that  is  to  Bay : 

(1)  In  the  metropolitan  police  district  the  Commissioner 
of  Police  for  the  Metropolis,  subject  to  the  approbation 
of  one  of  Her  Majesty's  principal  Secretaries  of  State  ; 

(2)  in  the  city  of  London  and  the  liberties  thereof,  so 
far  as  they  are  not  included  in  the  metropolitan  police 
distriot  the  Commissioner  of  City  Police,  subject  to  the 
approbation  of  the  Lord  Mayor  of  the  said  city  ;  (3)  in 
any  other  place,  two  justices  of  the  peaoe  in  petty 
sessions  assembled. 

By  sect.  32  of  the  Licensing  Act  1874  (37  &  38 
Vict  c.  49) 


■• 


Populous  place  "  means  any  area  with  a  population 
of  not  less  than  1000,  which  by  reason  of  the  density 
of  such  population  the  county  licensing  committee  may 
by  order  determine  to  be  a  populous  plaoe.  At  a 
meeting  specially  convened  for  that  purpose  in  manner 
provided  by  any  regulations  in  that  behalf  or  in  default 
of  inch  regulations  by  the  clerk  of  the  peaoe  as  soon  as 


may  be  after  the  passing  of  this  Aot  and  not  later  than 
the  1st  Sept.  1874,  the  oounty  licensing  committee  shall 
consider  all  tbe  oases  within  their  jurisdiction  with 
respect  to  whioh  it  is  incumbent  upon  them  to  make 
orders  in  pursuance  of  this  section,  and  they  shall 
make  orders  accordingly  and  shall  speoify  therein 
the  boundaries  of  suoh  towns  or  populous  plaoes.  The 
oounty  licensing  committee  may  adjourn  any  meeting 
held  in  pursuance  of  this  section,  and  may  also  at 
any  subsequent  meeting  especially  convened  for  that 
purpose  make  with  respect  to  any  town  or  populous 
place  within  their  jurisdiction  any  like  order  not  restric- 
tive of  any  order  previously  made.  Provided  that  as 
soon  as  may  be  after  the  publication  of  each  census 
the  oounty  licensing  committee  shall  at  a  meeting  to  be 
specially  convened  for  the  purpose  revise  the  orders 
then  in  foroe  within  their  jurisdiction  constituting  areas 
either  parts  of  towns  or  populous  places,  and  may  alter 
or  cancel  any  of  the  said  orders  or  may  make  suoh 
further  orders,  if  any,  as  they  shall  deem  necessary 
to  give  effect  to  the  provisions  of  this  Aot. 

Amphlett,  K.C.  and  B.  Coventry  showed 
cause  against  the  rule. — The  justices  here  had 
power  to  make  this  order  under  sect.  26  of  the 
Licensing  Act  1872,  and  the  facts  which  they 
have  stated  show  that  they  had  that  jurisdiction. 
Even  if  that  is  not  so,  this  is  an  administrative 
function  and  not  a  judicial  one,  and  certiorari  is 
not  applicable.  No  notice  is  given  of  such  an 
application  as  this,  and  the  justices  only  hear  one 
party.  Boulter  v.  Kent  Justices  (77  L.  T.  Rep. 
288 ;  (1897)  A.  C.  556)  shows  that  the  justices  are 
a  licensing  meeting,  are  not  a  court  of  summary 
jurisdiction,  and  a  grant  or  refusal  by  them  of 
a  licence  is  not  an  order.  There  is  no  method  of 
questioning  the  discretion  of  justices.  The  present 
case  cannot  be  distinguished  in  prinoiple  from 
Beg.  v.  Sharman  (78  L.  T.  Rep.  320 ;  (1898)  1 
Q.  B.  578).    They  also  referred  to 

Reg.  v.  Bowman,  78  L.  T.  Bep.  230 ;  (1898)  1  Q.  B. 

663; 
Reg.  v.  Cotham,  78  L.  T.  Bep.  468;  (1898)  1  Q.  B. 

802. 

It  was  held  in  Beg.  v.  Manchester  Justices  (80  L.  T. 
Rep.  531;  (1899)  1  Q.  B.  571)  that  certiorari 
would  lie  to  bring  up  an  order  of  a  confirming 
authority,  but  the  ground  of  that  decision  was 
that  the  confirming  authority  was  different  from 
the  licensing  committee,  as  it  could  award  costs 
against  an  unsuccessful  objector,  though  before 
the  licensing  committee  there  was  no  litigation 
or  lis  inter  partes.  That  case  was  followed  in  Bern 
v.  Sunderland  Justices  (85  L.  T.  Rep.  183 ;  (1901) 
2  K.  B.  357).    They  also  referred  to 

Laceby  v.  Laeon,  80  L.  T.  Bep.  473 ;  (1899)  A.  C. 

222  * 
Reg.  y!  Nicholson,  81 L.  T.  Bep.  257 ;  (1899)  2  Q.  B. 

455; 
Reg.  v.  Bolton,  4  P.  &  D.  679 ;  1  Q.  B.  66 ; 
Reg.  v.  Cheshire  Justices,  8  A.  &  E.  398. 

Under  sect.  26  of  the  Licensing  Act  1872  these 
orders  are  to  be  made  by  the  local  authority  of 
any  licensing  district,  and  under  the  definition 
clause  those  local  authorities  for  the  purposes  of 
the  Act  are  to  be  in  the  metropolitan  police 
district  the  Commissioner  of  Police  for  the 
Metropolis,  in  the  city  of  London  the  Commis- 
sioner of  City  Police,  and  in  any  other  plaoe  two 
Justices  of  the  peace  in  petty  sessions  assembled, 
t  cannot  be  said  that  the  commissioners  of 
police  for  this  purpose  are  a  court  of  summary 
jurisdiction,  and,  if  that  is  so,  the  two  justices  of 
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the  peace  sitting  for  this  purpose  cannot  be  such 
a  court.  The  orders  are  merely  administrative 
orders,  and  made  by  an  administrative  and  not  a 
judicial  authority.    They  referred  to 

Hagmaier  v.  Wtllesden  Overseers,  21  Cox  Mag.  Cas. 
551 ;  90  L.  T.  Rep  683 ;  (1904)  2  K.  B.  316. 

Where  the  mischief  is  over,  as  it  is  in  this  case, 
even  although  it  may  be  a  judicial  order,  the  court 
will  not  grant  certiorari  unless  the  applicant  can 
show  peculiar  reasons.    They  referred  to 

Beg.  v.  Surrey  Justices,  L.  Rep.  5  Q.  B.  466  : 
Reg.  v.   Taunton    St.    Mary's,    3    Maule   &    Sel. 

465; 
Reg.  v.  Lord  Newborough,  20  L.   T.  Rep.   818; 

L.  Rep.  4  Q.  B.  585. 

/.  B.  Matthews,  in  support  of  the  rule. — On  the 

Soint  whether  certiorari  lies,  justices  are  in  a 
ifferent  position  to  other  bodies.  Even  where 
justices  were  acting  in  administrative  business, 
their  order  has  been  brought  up6n  certiorari.  He 
referred  to 

Case  of  Cardiff  Bridge,  1  Salk.  146 ; 
Reg.  v.  Glamorganshire,  1  Kay.  580 ; 
Rex  v.  Uttoxeter,  1  Bott.  P.  L.  292  ; 
Reg.  v.  Arhoright,  12  Q.  B.  960. 

The  case  of  Beg.  v.  Sharman  (sup.)  is  distin- 
guishable, and  its  principle  ought  not  to  be 
extended.  Under  sect.  26  the  order  is  to  be  made 
by  justices  of  the  peace  in  petty  sessions  assem- 
bled. That  is  a  judicial  order,  and  the  justices 
must  act  on  evidence.  Certiorari  therefore  lies. 
In  the  present  case  there  was  no  evidence  to  show 
that  it  was  necessary  or  desirable  for  the  accom- 
modation of  the  persons  mentioned  in  the  section 
to  make  an  order  exempting  the  premises  from 
closing. 

Lord  Alvkbstonb,  O.J. — The  question  which 
is  raised  in  this  case,  upon  one  part  of  it,  un- 
doubtedly presents  considerable  difficulty — viz., 
whether  or  not  what  the  justices  have  done  here 
could  be  questioned  upon  certiorari  at  the  time 
that  this  rule  was  moved.  Perhaps  to  clear 
matters  away  with  reference  to  the  points  which 
have  been  put  by  Mr.  Amphlett  and  supplemented 
by  Mr.  Ooventry  in  his  very  short  but  able  argu- 
ment upon  the  point,  if  this  had  been  a  case  of 
the  whole  thing  having  come  to  an  end  before 
the  rule  was  moved,  I  do  not  think  that  we  should 
interfere — certainly  not  by  mandamus.  We 
cannot  interfere  by  mandamus  in  this  case,  only 
by  certiorari.  The  only  authority  that  I  know  of 
is  the  one  to  which  Mr.  Ooventry  referred  (Beg. 
v.  Lord  Newborough  (sup.),  and  there,  as  I 
thought,  by  the  report,  and  now  find,  the  rule 
was  moved  after  the  whole  effect  of  the  order 
had  been  carried  out.  Therefore  no  proceedings 
were  taken  when  the  order  was  still  a  living, 
existing,  and  effective  one.  Strictly  speaking, 
this  rule  might  have  been  argued  in  the  month 
of  July  or  August  last  when  there  were  still 
two  months  to  run  of  the  period  over  which 
the  order  was  to  operate.  Before  I  deal  with  the 
question  of  the  certiorari,  I  had  better  state  at 
once  what  I  understand  the  facts  to  have  been.  I 
pass  by  with  one  sentence  all  that  Mr.  Amphlett 
has  told  us  about  the  previous  history  with  regard 
to  the  populous  place.  It  certainly  was  rather  an 
extraordinary  thing  that  a  place  such  as  this 
should  ever  have  been  termed  a  "  populous  place," 
but  most  certainly  if  in  any  way  it  was  thought 


by  someone  that  the  effect  of  the  recission  or 
revision  of  the  order  as  to  its  being  a  populous 
place  could  have  been  got  over  by  some  operation 
of  this  statute,  I  cannot  help  thinking  that 
whoever  for  the  time  being  formed  that  opinion 
formed  it  without    duly    considering    what  the 

furview  of  the  two  statutes  is.    Sect.  26  of  the 
jicensing  Act  1872  says:  "The  local  authority 
of  any  licensing  district" — and  in  this  case  it 
was  two  justices  of  the  peace  in  petty  sessions 
assembled — "upon  the  production  of  such  evi- 
dence as  such  authority  may  deem  sufficient  to 
show  that  it  is  necessary  or  desirable  so  to  do  for 
the  accommodation  of  any  considerable  number 
of  persons  attending  any  public  market  or  follow, 
ing  any  lawful  trade  or  calling  or  attending  any 
theatre,  may  grant,  if  such  authority  think  fit,  to 
anv  licensed  victualler,  or  licensed  keeper,  or  a 
refreshment-house  in  respect  of  premises  in  the 
immediate  neighbourhood  of  such  market  or  of  the 
place  where  the  persons  follow  such  lawful  trade 
or  calling  or  of  any  such  theatre,  an  order  ex- 
empting such  persons  from  the  provisions  of  this 
Act  with  respect  to  the  closing  of  his  premises 
on  such  days  and  during  such  time, except  between 
the  hours  of   one  and  two  of  the  clock  in  the 
morning,   as  may  be  specified  in  such    order." 
Under  that  there  is  no  question  that  in  this  case 
the  justices  have  purported  to  exempt  twelve  oat 
of  fourteen  of  the  public-houses  that  applied  in 
this  comparatively  small  township  of  Upton-on- 
Severn  for  a  period  of  six  months  from  keeping 
their  premises  closed    between  ten    and  eleven 
o'clock.     They  have  purported  to  repeal  the  pro- 
visions of  the  Licensing  Act  without,  as  it  seems 
to  me,  any  evidence  whatever  of  the  facts  or  of 
the  matters  which   they  were   allowed   to  take 
into    consideration  under  the  section.      Now,  I 
think   it   would    be   well    that    I    should  state, 
although  it  is  not  the  firefc  time  I  have  stated  it, 
what  1  understand  the  law  to  be  with  regard  to 
certiorari  generally  in  these  cases.    If   there  is 
an  erroneous  decision  of  justices  on  a  matter 
within  their  jurisdiction,  either  in  fact  or  in  law* 
no  certiorari  lies.    If  there  is  an  erroneous  assump- 
tion of  jurisdiction  in  point  of  law  based  upon 
evidence  which  is  not  evidence  of  any  legal  matter 
that  may  be  considered  by  them  certiorari  will 
lie,  and  the  existence  of  the  want  of  jurisdiction 
may  be  established  by  affidavit.     I  believe  that 
follows  from  Beg.  v.  Bolton,  and  a  number  of 
other  cases  subsequent  to  it,  where  we  had  to 
consider  this  matter,  and  I  assume  that  those 
propositions  are  those  that  we  have  to  consider 
for  the  purpose  of  to-day.    Now,  as  a  sort  of 
subordinate    class    as    Mr.  Amphlett   and  Mr. 
Ooventry    have   contended,  there    certainly  do 
exist,  and   have   grown  up   several   classes  of 
cases  where  certiorari  has  been  held  not  to  lie,  as, 
for  instance,  the  notable  one  in  Boulter  v.  Kent 
Justices,  where    the  justices  were  acting   as  a 
licensing  committee,  and  the  case  (I  only  give  it 
as  an  example)  where  the  justices  were  approving 
the  names  for  a  jury  list  (Hagmaier  v.  WiUetden 
Overseers),  and  I  have  no  douot  there  are  others. 
Mr.  Amphlett  mentioned  some,  and  I  think  Mr. 
Mathews  referred  to  the  poor  rate  cases.    There 
are  some  others  which  can  be  traced  through  the 
book 8  which  have  been  held  not  to  be  matter  for 
certiorari,  but  I  must  say  that,  apart  from  autho- 
rity, where   the  justices   are   sitting  in  petty 
sessions,  and  are  to  act  upon  evidence  which  is 
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to  be  brought  before  them  in  petty  sessions,  if 
they  go  beyond  their  jurisdiction  I  should  have 
thought  it  would  require  very  btrong  grounds  to 
come  to  the  conclusion  that  certiorari  would  not 
lie  where  an  order  has  been  made  which  they 
have  only  been  able  to  make  by  exceeding  their 
jurisdiction.  In  this  case  the  facts  bring  it 
within  one  of  those  two  propositions  which  I 
have  stated,  and  the  question  is  within  which 
one.  The  first  is  one  which  is  in  favour  of  Mr. 
Am phlett— error  of  law  and  fact  on  a  matter 
within  their  jurisdiction.  Mr.  Am  phlett  say  8, 
with  perfect  force  and  I  think  soundly,  you 
cannot  question  the  weight  of  the  evidence,  you 
cannot  question  whether  they  ought  to  have  drawn 
a  different  conclusion  of  fact.  If  there  had  been 
any  evidence  at  all  before  these  justices  of  the 
matters  which  might  fairly  be  considered  within 
this  section  then  I  think  that  this  appeal  ought 
to  be  dismissed.  Now  the  first  point  is  "any 
considerable  number  of  persona  attending  any 
public  market."  I  do  not  think  it  wants  much 
experience — it  certainly  does  not  want  much 
Worcestershire  experience — for  one  to  say  what 
those  words  relate  to.  It  is  perfectly  well  known 
that  markets  begin  some  of  them  very  early  in 
the  morning,  and  others  are  carried  on  at  late 
boors  at  night,  either  for  the  reception  or  the 
delivery  of  articles  of  food  in  the  metropolis  and 
other  places.  Tbe  business  in  fact  is  done  in  the 
late  hours  of  night  and  the  early  hours  of  morn- 
ing. It  is  not  suggested  that  there  was  in  this 
case  any  suggestion  of  evidence  of  anything 
beyond  the  use  of  the  words  "  market  gardeners," 
which  is  nothing  to  do  with  "  market "  in  that 
sen 8e.  Then,  "or  following  any  lawful  trade  or 
calling."  What  does  that  mean?  Applying  what 
I  hope  is  common  sense  to  the  matter,  it  seems  to 
one  pretty  plain  that  there  are  trades  and  busi- 
nesses which  require  to  begin  very  early  in  the 
morning  and  to  be  carried  on  until  late  at  night. 
Take,  for  instance,  railway  porters  at  some  great 
station,  or  the  arrival  of  goods  at  some  great 
depot,  where  it  is  necessary  that  refreshment 
should  be  forthcoming,  and  if  this  had  been  a  case 
in  which  the  magistrates  had  had  any  evidence 
before  them  of  it  being  necessary  for  a  particular 
public-house  to  be  open  to  accommodate  a  class 
of  people  carrying  on  a  lawful  trade,  again  we 
should  not  have  interfered.  Then,  finally,  "or 
attending  any  theatre,"  because  there  is  another 
most  laudable  class  of  people  who  attend  theatres, 
that  has  been  repealed,  but  fcv  the  purpose  I  am 
dealing  with  it  does  not  matter  whether  it  has 
been  repealed  or  not  There  is  a  laudable  class 
of  people  who  go  to  plays  whom  it  was  thought 
might  have  refreshment  after  the  performance 
at  the  theatre.  Under  these  circumstances,  it 
seems  to  me,  with  great  deference  to  the  very  fair 
and  able  way  in  which  Mr.  Amphlett  has  put  it, 
it  would  be  an  abuse  of  language  to  suggest  that 
when  the  magistrates  said  that  there  were  a 
number  of  farmers,  tradesmen,  fruit  and  pea 
dealers  and  market  gardeners — putting  them  in  as 
a  class — they  meant  a  market  or  any  particular 
trade.  What  they  did  mean  was  that  they  hoped 
by  means  of  this  section  to  allow  the  inhabitants 
of  this  small  district  to  get  drink  between  ten 
and  eleven  o'clock;  and,  further  than  that,  it 
really  is  frankly  stated  that  any  other  publican 
who  applied  would  have  the  same  privilege  given 
to  him.    It  may  have  been  very  just,  as  Mr. 


Amphlett  has  said,  but  it  shows  perfectly  plainly 
,  that  they  were  not  acting  upon  a  consideration 
of  this  particular  section.    Therefore  unlesa  the 
authorities    prevent    us  from   dealing   with  the 
matter,  I  come  clearly  to  the  conclusion  that  the 
magistrates  assumed  to  themselves  a  jurisdiction 
which  they  have  not  got — namely,  a  jurisdiction 
to  extend  the  hours  because  the  general  number 
of  inhabitants  of  the  place  desire  to  take  drink, 
and  not  because  of  the  necessities  of  the  market 
or   trade  or  calling  or  theatre  required  it.    I 
think  that  observation  is    clearly  strengthened 
when   you   notice   that  it  is   to   be   particular 
premises,  particular  hours,  and  particular  days, 
showing  that  it  is  not  meant  to  be  a  general 
order  for  every  day  of  the  week,  but  it  is  to 
be  an  order  made  in  reference  to  what  I  may 
call  the  local  circumstances  of  the   particular 
house  and  the  local  requirements  of  the  persons 
entitled  to  come  and  make  the  claim,  and  the 
adjudication  further  is  to  be  made  by  two  justices 
of   the  peace  in   petty  sessions  assembled.     I 
should  nave  thought  that,  apart  from  authority, 
there  was  no  doubt  that  the  certiorari  would  lie 
under  those  circumstances.    Now,  is  the  state  of 
the  authorities  such  that  we  ought  not  to  act  P 
A  great  many  cases  have  been  cited  to  us,  and,  no 
doubt,  will  be  cited  if  any  further  discussion  takes 
place  in  this  case,  but  I  am  bound  to  say  I  think 
there  are  certain  expressions  of  opinion  which 
accord  with  my  own  judgment,  which,  without 
being  binding  upon  us,  are  so  near  to  what  I  may 
call  directions  on  this  point  that  we  are  not  enti- 
tled to  lay  down  a  rule  differing  from  them.    I 
think,  without  saying  there  is  a  judgment  upon 
the  matter,  there  is  so  much  opinion  upon  the 
matter  which  accords  with  my  own  judgment 
that  I  think  we  ought  not  to  act  contrary  to  that 
opinion  unless  a  court  of  superior  authority  to 
our  own  says  we  are  wrong.    Reg,  v.  Sharman 
was  in  one  sense  an  authority  in  support  of  Mr. 
Amphlett;  but,  on  the  other  hand,  if  the  judg- 
ment is  looked  at  it  obviously  is  a  case  which  does 
not    lead  me  to  think  that  if  Wright,  J.   had 
decided  this  case  he  would   have  said  that   no 
certiorari  lay  in  this  case,  because  he  expressly 
excepts  the  case  of  jubtices  who  are  sitting  and 
making  a  judicial  order  and  who  are  sitting  as  a 
court.    It  has  been  so  regarded  in  all  cases  where 
that  baa  been  discussed.    But  I  think,  for  the 
purposes  of  to-day,  I  need  only  refer  to  three 
judgments  which  seem  to  me  to  lay  down  the 
proper  principle.  I  call  attention  to  the  judgment 
of  Smitb,  L.J.  in  Rex  v.  Sunderland  Justices  (at 
p.  368  of  (1901)  2  K.  B.).    It  will  be  remembered 
that  in  that  case  they  were  overruling  the  decision 
of  this  court,  we  being  bound  by  the  case  of  Reg. 
v.  Stockport  Justices  (60  J.  P.  552),  that  a  question 
of  bias  could  be  entertained,  and  that  the  par- 
ticular facts  showed  bias.    Smith,  L.J.,  referring 
to  Boulter  v.  Kent  Justices,  which  has  been  relied 
upon  in  this  case,   said :  "  I   see  no  ground  for 
extending   the  effect  of    that    decision   to   the 
present  case.    The  decision  in  Boulter  v.  Kent 
Justices  related  only  to  proceedings  before  the 
licensing  meeting.    The  House  of  Lords  held  that 
the  licensing  meeting   was  not  a  court  of  sum- 
mary jurisdiction,  and  possibly  it  may  follow, 
therefore,  that  a  certiorari  would  not  lie  to  bring 
up  proceedings  before  the  licensing  meeting.    In 
the  case  of  Beg.  v.   Manchester  Justices,  Chan- 
nell,  J.  held  that  a  certiorari  would  lie  to  bring  up 
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an  order  made  by  justices  as  the  confirming  autho- 
rity under  the  Licensing  Acts.  I  agree  with  him 
in  the  conclusion  at  which  he  there  arrived,  and 
in  the  grounds  which  he  gave  for  it.  Apart  from 
Boulter  v.  Kent  Justices  I  think  it  would  be  clear 
that  a  certiorari  would  lie  in  this  case ;  and  Yaughan 
Williams,  L.J.  in  the  passage  on  p.  370  Bays : 
"  Speaking  for  myself,  I  wish  to  go  further  and 
to  say  that  I  do  not  think  that  it  necessarily 
follows  from  the  decision  in  Boulter  v.  Kent 
Justices,  that  a  writ  of  certiorari  will  not  lie  in 
respect  of  proceedings  before  the  licensing 
meetings,  on  the  ground  that  a  certiorari  will 
only  lie  to  bring  up  the  order  of  a  court  properly 
so  called.  It  is  not  necessary  to  decide  this  point, 
but  I  can  only  say,  speaking  for  myself,  that, 
having  regard  to  the  general  principles  of  the 
common  law,  I  should  have  been  disposed  to 
think  that,  wherever  a  body  such  as  justices 
have,  under  the  provisions  of  a  statute, 
to  grant  or  withhold  a  certificate,  such  as 
a  certificate  for  a  licence,  and  it  appears  from  the 
statute  that  they  have  to  exercise  a  judicial  dis- 
cretion in  so  doing,  a  certiorari  would  lie  to  bring 
up  the  proceedings  before  them  in  the  case  01 
erroneous  exercise  or  excess  of  jurisdiction, 
whether  they  could  or  could  not  be  said  to  have 
acted  as  a  court  in  the  strict  sense  of  the  term." 
I  think  that  means  erroneous  exercise  of  juris- 
diction ;  it  is  not  erroneous  exercise  or  excess  of 
jurisdiction  ;  or  probably  it  is  an  exhaustive  way 
of  stating  the  way  in  which  the  question  of  want 
of  jurisdiction  may  be  raised.  Then  (I  will  not 
read  it)  I  myself  wish  to  found  my  judgment 
also  upon  the  reasons  of  my  brother  Channelize 
judgment  in  Bex  v.  Manchester  Justices,  It  seems 
to  me  we  have  there  three  very  learned  judges,  by 
the  opinion  of  two  of  whom  we  are  in  one  sense 
bound,  coming  to  the  conclusion  that  if  it 
be  in  the  nature  of  a  judicial  proceeding 
certiorari  would  lie.  That  Mr.  Amphlett  does 
not  seriously  disagree  with.  I  think  the  fact  that 
the  evidence  is  taken  before  them  as  a  court,  and 
taken  before  them  I  presume  upon  oath,  at  any 
rate  taken  tefore  them  as  sitting  justices  in 
petty  session*,  is  another  argument  in  support 
of  the  view  that  I  am  taking,  and  the  provisions 
that  they  shall  have  only  such  evidence  as  they 
shall  deem  sufficient  does  not  justify  tbem  in 
treating  as  evidence  of  one  set  of  facts  that 
evidence  which  has  no  bearing  whatever  upon  the 
matters  which  may  be  submitted  to  their  juris- 
diction. In  the  case  in  the  House  of  Lords  of 
Laceby  v.  Lacon  the  only  thing  that  was  said  by 
the  Lord  Chancellor  was  that  it  would  be  suffi- 
cient to  decide  the  question  when  it  arose.  He 
did  not  express  any  opinion.  I  do  not  remember 
whether  that  case  was  after  Bex  v.  Sunderland — 
I  think  it  was — but  if  it  was,  certainly  he  did 
not  express  any  opinion  contrary  to  the  view 
I  have  stated.  I  therefore  come  to  the 
conclusion  that  the  magistrates  in  this  case 
did  in  fact  exceed  the  jurisdiction  that  was 
conferred  upon  them  by  the  section,  acting  on 
evidence  which  was  no  evidence  in  relation 
to  the  only  issues  which  could  be  raised 
before  them  under  the  section.  They  were 
making  an  order  in  the  nature  of  a  judicial 
order,  and  that  order  being  made  without  juris- 
diction, the  rule  for  certiorari  should  be  made 
absolute.  The  rule  for  a  mandamus  will  of 
course  be  discharged. 


Kennedy,  J.— The  Lord  Chief  Justice  has  so 
entirely  expressed  my  view  that  I  do  not  think 
it  necessary  to  add  anything. 

Ridley,  J. — I  agree  for  the  same  reasons. 

Rules  for  certiorari  absolute. 

Solicitors :  F,  Brooke,  for  George  Coventry, 
Upton-on-Severn ;  Blundell,  Gordon,  and  Co.,  for 
8,  Thornely,  Worcester. 


Wednesday,  May  10, 1905. 

(Before  Channell,  J.) 

Durham  County  Council  v.  Mayor,  &c,  op 
West  Hartlepool,  (a) 

Local  government  —  Adjustment  —  Formation  of 
county  borough — Loss  of  profitable  area — Local 
Government  Act  1888  (51  &  52  Vict.  c.  41). 
s.32, 

The  county  council  of  D,  and  the  council  of  the 
county  borough  of  W.  H.  had  respectively  claimed 
certain  payments  in  addition  to  those  allowed  on 
an  award  made  with  regard  to  the  financial 
adjustment  to  be  made  on  the  creation  of  the 
county  borough  of  W,  H. 

The  county  council  claimed  in  respect  of  repair, 
maintenance,  and  improvement  of  (1)  county 
bridaes,  and  (2)  main  roads,  and  (3)  in  respect 
of  discontinued  contributions  and  miscellaneous 
expenses,  being  the  expenditure  of  the  county 
council  on  salaries,  registration  of  voters  other 
than  Parliamentary  ownership  voters,  law 
charges,  printing  and  stationery,  weights  and 
measures  and  health  departments,  election  and 
county  rate  basis  expenses,  petty  sessional  courts 
in  the  county  and  office  expenses,  on  the  ground 
that  owing  to  and  since  the  constitution  of  the 
county  borough  they  had  been  deprived  of,  and 
would  in  future  be  deprived  of,  all  contributions 
from  the  area  of  the  county  borough  towards  these 
expenses. 

The  council  of  the  county  borough  claimed  that 
they  should  be  paid  by  the  county  council,  in 
addition  to  the  sums  they  were  to  be  paid  under 
the  award,  sums  (4)  in  respect  of  children  in 
industrial  schools  and  reformatories,  (5)  in 
respect  of  subsidised  roads,  and  (6)  in  respect  of 
fines,  on  the  grounds  as  to  (4)  of  the  increased 
burden  thrown  on  the  area  within  the  county 
borough,  and  as  to  (5)  by  reason  of  the  loss 
which  that  area  had  sustained  by  reason  of  the 
discontinuance  of  contributions  by  the  county 
council,  and  as  to  (6)  by  reason  of  the  lost  of 
the  allocation  of  an  excess  of  fines  levied  in  the 
area,  * 

Held,  that  under  sect,  32  of  the  Local  Government 
Act  1888  items  1,  2  and  3,  as  well  as  items  4, 5, 
and  6,  were  the  subjects  of  valid  claims. 

Award  by  an  arbitrator  stated  in  the  form  of  a 
special  oa«e. 

The  borough  of  West  Hartlepool  Order  1902, 
which  was  confirmed  by  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  12) 
Act  1902,  contains  the  following  provisions  : 

Art.  2.   The  borough   (of  Wert  Hartlepool  in  that 
order  referred  to  aa  the  borough)  shall  be  constituted  a     j 
county  borough   and  all  the  provisions  of  the  (Local 
Government  Aot  1888,  in  that  order  referred  to  as  the 
Aot)   respecting  county  boroughs   shall  apply  to  the 

(a)  Reported  by  W.  db  B.  Herbert,  Esq.,  Barrlster-at-Lur. 
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borough  as  if  the  borough  had  been  named  in  the 
3rd  sohedule  to  the  Aot  and  as  if  Durham  had  been 
specified  in  that  schedule  aa  the  oounty  in  whioh  the 
borough  should  be  deemed  for  the  purposes  of  the  Act  to 
be  situate.    .    .    . 

Art.  3  (1).  An  equitable  adjustment  shall  be  made 
respecting  the  distribution  of  the  proceeds  of  the  local 
taxation  licences,  of  the  estate  duty,  and  of  the  local 
taxation  (customs  and  excise)  duties  and  respecting  all 
other  financial  relations  or  questions  between  the  ad- 
ministrative county  (of  Durham,  in  that  order  referred 
to  as  the  administrative  oounty)  and  the  borough. 
.    *    • 

(2)  Any  such  adjustment  between  the  administrative 
county  and  the  borough  shall  be  made  by  agreement 
between  the  council  of  the  administrative  oounty  and 
the  (mayor,  aldermen,  and  burgesses  of  the  oounty 
borough  of  West  Hartlepool,  acting  by  the  council,  in 
that  order  referred  to  as  the)  council  of  the  borough 
within  six  months  from  the  commencement  of  this  order. 
...  In  default  of  agreement  between  the  parties 
concerned  in  the  case  of  any  such  adjustment  as  afore- 
said the  adjustment  may  be  made  by  the  Local  Govern- 
ment  Board  or  if  that  board  think  fit  by  an  arbitrator 
appointed  by  them. 

(3)  For  the  purpose  of  any  such  adjustment  as  afore- 
said the  provisions  of  the  Aot  relating  to  adjustments 
between  administrative  counties  and  county  boroughs 
shall  apply  with  the  necessary  modifications  and  the 
Local  Government  Board  or  an  arbitrator  appointed  by 
them  as  the  case  may  be  shall  be  substituted  in  such 
provisions  for  the  commissioners  appointed  under  the 
Act,  and  notwithstanding  anything  in  the  provisions  of 
this  order  or  of  the  Aot  any  suoh  adjustment  and  the 
determination  of  any  matter  incidental  or  in  relation 
thereto  or  consequent  thereon  shall  when  made  by  the 
Local  Government  Board  be  deemed  to  be  made  by 
them  otherwise  than  as  arbitrators,  and  any  arbitrator 
appointed  by  them  shall  be  deemed  to  be  an  arbitrator 
within  the  meaning  of  seotion  62  of  the  Act,  and  the 
provisions  of  the  Aot  shall  apply  accordingly ;  Provided 
—(a)  that  in  lieu  of  sub-section  (6)  of  seotion  61  of  the 
Act  sub-sections  (1)  and  (5)  of  seotion  87  of  the  Aot 
shall  apply  to  any  inquiries  whioh  may  be  directed  by 
the  Local  Government  Board  under  this  article  and  to 
the  costs  of  suoh  inquiries ;  and  (6)  that  sub-Beotion  (6) 
of  seotion  32  of  the  Aot  shall  apply  to  any  agreement  or 
any  award  made  under  this  article. 

The  Local  Government  Act  1888  contains  the 
following  "provisions  relating  to  adjustments 
between  administrative  counties  and  county 
boroughs  " : 

32  (1).  An  equitable  adjustment  respecting  the  dis- 
tribution of  the  proceeds  of  the  local  taxation  licences 
and  probate  duty  grant,  and  respeoting  all  other  financial 
relations,  if  any,  between  each  county,  and  each  county 
borough  specified  in  the  eaid  schedule  as  being  deemed 
for  the  purposes  of  this  Aot  to  be  situate  in  that  oounty, 
shall  be  made  by  agreement,  within  twelve  months  after 
the  appointed  day,  between  the  oounoils  of  each  oounty 
and  each  borough,  and  in  default  of  any  such  agreement, 
by  the  commissioners  appointed  under  this  Aot;  and 
raoh  adjustment  shall  provide,  in  the  oase  of  any  expenses 
which  may  in  future  be  incurred  by  the  oounty  wholly 
or  partly  on  behalf  of  the  borough  for  the  liability  of 
such  borough  to  contribute,  and  save  as  provided  by 
this  Act,  any  existing  liability  to  contribute  or  to  inour 
expense  shall,  after  the  appointed  day,  cease,  and  an 
equitable  provision  for  such  cessation  shall  be  made  in 
the  adjustment.     .     .     . 

(3)  In  suoh  adjustment  regard  shall  be  had  to  the 
existing  property,  debts,  and  liabilities  (if  any)  con- 
nected with  the  financial  relations  of  the  oounty  and 
borough,  and  to  the  consideration  that  the  oounty  is 
not  to  be  placed  in  any  worse  financial  position  by 
reason  of  the  boroughs  therein  .being  constituted  oounty 
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boroughs,  and  that  a  oounty  borough  is  not  to  be  placed 
in  a  worse  finanoial  position  than  it  would  have  been  in 
if  it  had  remained  part  of  the  oounty  and  had  shared  in 
the  division  of  the  sums  reoeived  by  a  county  in  respect 
of  the  licence  duties  and  the  probate  duty  grant  as  pro- 
vided by  this  Aot,  and  to  the  amount  of  benefit  and 
value  of  the  services  whioh  the  borough  receives  in 
return  for  existing  contributions  (if  any),  and  to  all  the 
circumstances  of  each  oase  whioh  it  appears  equitable 
to  consider,  subject  nevertheless  to  the  following  pro- 
visions :     .     .     . 

(b)  If  the  borough  is  not  at  the  passing  of  this  Aot  a 
quarter  sessions  borough,  the  borough  counoil  shall 
contribute  a  proper  share  of  the  costs  of  and  incidental 
to  the  quarter  sessions  and  petty  sessions  of  the 
county,  and  of  and  incidental  to  the  coroners  of  the 
oounty  or  any  franchise  therein,  and  if  a  grant  of  a 
court  of  quarter  sessions  is  hereafter  made  to  the 
borough,  the  borough  shall  redeem  the  liability  to  such 
contribution,  on  suoh  terms  as  may  be  agreed  upon,  or, 
in  default  of  agreement,  may  be  determined  by  arbitra- 
tion under  this  Aot :     .     .     . 

(4)  In  the  adjustment  of  any  financial  relations  other 
than  the  distribution  of  the  proceeds  of  the  licences  and 
probate  duty  grant,  no  borough  wholly  or  partially 
exempt  from  contributing  to  any  object  shall  be  ren- 
dered liable  so  to  contribute  or  to  contribute  in  greater 
proportion  than  at  present. 

(5)  The  provisions  of  Part  3  of  this  Aot  with  respect 
to  the  adjustment  of  property,  income,  debts,  liabilities, 
and  expenses,  and  to  borrowing  for  the  purpose  shall 
apply  as  if  the  commissioners  under  this  Aot  were  the 
arbitrator  in  that  part  mentioned. 

(6)  Provided  that  at  any  time  after  the  end  of  five 
years  from  the  date  of  an  agreement  or  award  adjusting 
the  finanoial  relations  of  any  county  and  borough,  if  the 
council  of  either  the  oounty  or  borough  satisfy  the  Local 
Government  Board  that  the  adjustment  has  beoome 
inequitable,  and  that  the  oounoils  are  unable  to  agree  on 
a  new  adjustment,  the  board  tball  appoint  an  arbitrator ; 
and  suoh  arbitrator  shall  proceed  to  make  a  new  equit- 
able adjustment,  as  if  he  were  the  commissioners  under 
this  Aot,  and  the  provisions  of  this  Aot  shall  apply 
accordingly.  Any  new  adjustment  made  by  agreement, 
or  by  the  award  of  an  arbitrator  under  this  seotion,  may, 
after  the  expiration  of  five  years  from  the  date  of  such 
agreement  or  award,  be  altered  either  by  agreement  or 
by  arbitration  as  above  mentioned. 

(7)  Until  any  adjustment  in  pursuance  of  this  seotion 
has  oome  into  operation,  the  oounty  or  borough  council 
shall  pay  out  of  the  oounty  or  borough  fund  to  the 
borough  or  county  council,  as  the  oase  may  be,  the 
average  annual  amount  whioh  during  the  three  years 
next  before  the  appointed  day  has  been  expended 
by  the  county  for  the  benefit  of  the  borough,  or  con- 
tributed by  the  borough  to  the  oounty,  as  the  case  may 
be,  but  any  sum  so  paid  shall  be  taken  into  aooount  in 
the  making  of  the  adjustment,  and  the  adjustment 
shall  be  made  so  as  to  take  effect  as  from  the  appointed 
day. 

(8)  Any  contribution  by  a  county  borough  to  the 
oounty  in  pursuance  of  this  seotion  shall  be  required 
and  made  in  aooordanoe  with  sect.  153  of  the  Munioipal 
Corporations  Aot  1882,  and  that  section,  except  so  far 
as  relates  to  the  appointment  of  an  arbitrator,  ahull 
apply  in  like  manner  as  if  every  ouch  borough  were  a 
quarter  sessions  borough  situate  in  the  county. 

(9)  Expressions  in  this  section  relating  to  contribu- 
tions by  a  borough  to  a  county  shall  be  oonstrued  to 
include  any  sum  raised  by  the  assessment  of  the 
parishes  or  hereditaments  in  the  borough  to  the  oounty 
rate. 

By  sect.  61  of  the  Local  Government  Act  1888 
certain  persons  were  appointed  as  commissioners 
for  the  purposes  of  the  Act,  and  their  powers 
have  now  ceased. 
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Part  3  of  the  Local  Government  Act  1888 
contains  the  following  provisions  "  with  respect 
to  the  adjustment  of  property,  income,  debts, 
liabilities,  and  expenses  " : 

61  (7).  The  authority  of  the  commissioners  shall 
extend  to  the  settlement  and  the  determination  by  them, 
on  anoh  terms  and  in  such  manner  as  they,  in  their  abso- 
lute discretion,  think  most  just  and  fit,  of  the  matters 
referred  to  them,  and  also  of  all  suoh  matters  and  ques- 
tions as  are,  in  their  judgment,  incident  thereto  or  con- 
sequent thereon,  to  the  end  that  their  award  or  awards 
may  effect  a  final  settlement,  and  until  a  final  settlement 
is  made  the  authority  of  the  commissioners  shall  extend 
to  determine  the  proportions  in  whioh  payments  are  to 
be  made  to  the  councils  of  counties  and  county  boroughs 
cut  of  the  looal  taxation  account,  and  all  payments  so 
nTade  shall  be  taken  into  account  in  the  making  of  the 
adjustment. 

(8)  Every  award,  order,  and  other  instrument  made 
by  or  proceeding  from  the  commissioners,  Bhall  be  bind- 
ing and  conclusive  to  and  for  all  intents  and  purposes, 
and  shall  have  the  like  effect  as  if  it  had  been  made  by 
a  judge  of  the  High  Court  of  Justioe  in  England,  and 
shall  be  acted  on,  obeyed,  executed,  and  enforoed  by  all 
sheriffs  and  other  officers  and  persons  accordingly.  No 
suoh  award,  order,  or  other  instrument  shall  be  remov- 
able by  any  writ  or  process  into  any  of  Her  Majesty's 
courts,  and  the  commissioners'  proceedings  or  acts  shall 
not  be  liable  to  be  interfered  with  or  questioned  by  or  in 
any  court,  or  elsewhere,  by  way  of  mandamus,  prohibi- 
tion, injunction,  or  otherwise. 

62  (1).  Any  councils  and  other  authorities  affected  by 
this  Act  or  by  any  soheme,  order,  or  other  thing  made 
or  done  in  pursuance  of  this  Act,  may  from  time  to  time 
make  agreements  for  the  purpose  of  adjusting  any  pro- 
perty, income,  debts,  liabilities,  and  expenses,  so  far  as 
affected  by  this  Act  or  suoh  scheme,  order,  or  thing,  of 
the  parties  to  the  agreement,  and  the  agreement  and  any 
other  agreement  authorised  by  this  Act  to  be  made  for 
the  purpose  of  the  adjustment  of  any  property,  debts, 
liabilities,  or  financial  relations,  may  provide  for  the 
transfer  or  retention  of  any  property,  debts,  and  liabili- 
ties, with  or  without  any  conditions,  and  for  the  joint 
use  of  any  property,  and  for  the  transfer  of  any  duties, 
and  for  payment  by  either  party  to  the  agreement  in 
respeot  of  property,  debts,  duties,  and  liabilities  so  trans- 
ferred or  retained,  or  of  such  joint  user,  and  in  respeot 
of  the  salary,  remuneration,  or  compensation  payable  to 
any  officer  or  person,  and  that  either  by  way  of  a  capital 
sum,  or  of  a  terminable  annuity  for  a  period  not  exceeding 
that  allowed  by  the  commissioners  under  this  Act  or  the 
Local  Government  Board. 

(2)  In  default  of  an  agreement  as  to  any  matter 
requiring  adjustment  for  the  purpose  of  this  Act,  or  any 
matter  which,  in  case  of  difference,  is  to  be  referred  to 
arbitration,  then,  if  no  other  mode  of  making  suoh 
adjustment  or  determining  such  difference  is  provided 
by  this  Act,  Buoh  adjustment  or  difference  may  be  made 
or  determined  by  an  arbitrator  appointed  by  tho  parties, 
or  in  case  of  difference  as  to  the  appointment,  appointed 
by  the  Looal  Government  Board. 

(3)  An  arbitrator  appointed  under  this  Aot  shall  be 
deemed  to  be  an  arbitrator  within  the  meaning  of  the 
Lands  Clauses  Consolidation  Act  1845,  and  the  Acts 
amending  the  same,  and  the  provisions  of  those  Acts 
with  respect  to  an  arbitration  shall  apply  accordingly ; 
and,  farther,  the  arbitrator  may  state  a  special  case,  and 
notwithstanding  anything  in  the  said  Acts,  shall  deter- 
mine the  amount  of  the  costs,  and  Bhall  have  power  to 
disallow  as  costs  in  the  arbitration  the  costs  of  any 
witness  whom  he  considers  to  have  been  called  unneces- 
sarily, and  any  other  oosts  whioh  he  considers  to  have 
been  incurred  unnecessarily. 

(4)  Any  award  or  order  made  by  the  commissioners 
or  any  arbitrator  under  this  Aot  may  provide  for  any 
matter  for  whioh  an  agreement  might  have  provided. 


An  equitable  adjustment  was  not  made  by 
agreement  between  the  oounoil  of  the  adminis- 
trative county  of  Durham  (hereinafter  referred 
to  as  the  county  council)  and  the  mayor,  alder- 
men, and  burgesses  of  the  county  borough  of 
West  Hartlepool,  acting  by  the  council  (herein- 
after referred  to  as  the  council  of  the  county 
borough)  within  the  period  of  six  months  from 
the  commencement  of  the  Borough  of  West 
Hartlepool  Order  1902 — that  is  to  say,  from  the 
1st  Oct.  1902. 

The  Local  Government  Board,  in  pursuance  of 
their  powers  in  that  behalf,  under  their  seal 
of  office,  on  the  21st  Dec.  1904,  appointed  an 
arbitrator  to  make  such  equitable  adjustment  as 
is  authorised  by  art.  3  of  the  order  between  the 
county  and  county  borough  aforesaid. 

The  arbitrator  awarded,  in  accordance  with  an 
agreement  between  the  county  council  and  the 
council  of  the  county  borough,  certain  adjust- 
ments and  payments  which  were  set  out  in  the 
award. 

The  county  council  and  the  council  of  the 
county  borough,  respectively,  claimed  certain 
payments  in  addition  to  those  referred  to  above. 

The  particulars  of  the  claims  in  question  and 
the  facts  found  with  regard  to  them  were  as 
follows : 

The  county  council  claimed  that  they  should  be 
paid  by  the  council  of  the  county  borough,  in 
addition  to  the  above-mentioned  sums,  which 
under  the  award  are  to  be  paid  by  that  council, 
the  following  sums,  that  is  to  say — (1)  5928Z.  in 
respect  of  the  repair,  maintenance,  and  improve- 
ment of  county  bridges ;  (2)  32,610Z.  in  respect  of 
the  repair,  maintenance,  and  improvement  of 
main  roads ;  and  (3)  81747.  in  respect  of  discon- 
tinuing contributions  to  miscellaneous  expenses, 
such  expenses  (which  are  hereinafter  referred  to 
as  "  miscellaneous  expenses  ")  being  the  expendi- 
ture of  the  county  council  on  salaries,  registra- 
tion of  voters  other  than  Parliamentary  owner- 
ship voters,  law  charges,  printing  and  stationery, 
weights  and  measures  department,  health  depart- 
ment, election  expenses,  county  rate  basis  ex- 
penses, petty  sessional  courts  in  the  county  and 
office  expenses. 

The  county  council  claimed  the  sums  specified 
above  and  numbered  1,  2,  and  3,  on  the  ground 
that,  owing  to  and  since  the  constitution  of  the 
county  borough  they  have  been  deprived  of,  and 
will  for  the  future  be  deprived  of,  all  contribu- 
tions from  the  area  within  the  county  borough 
towards  the  expenses  incurred  by  them  in  respect 
of  the  several  purposes  to  which  the  claim  relates, 
and  the  liability  for  such  expenses  is  now  and 
will  continue  to  be  imposed  solely  on  the  area  of 
the  county  as  diminished  by  the  area  which  has 
been  formed  into  the  county  borough. 

It  was  admitted  by  the  council  of  the  county 
borough  that  there  are  no  county  bridges  or  main 
roads  within  the  area  of  the  county  borough,  and 
that  the  contributions  from  the  area  within  the 
county  borough  towards  miscellaneous  expenses 
have  in  past  years  prior  to  the  constitution  of  tbe 
county  borough  exceeded  the  amount  of  such 
expenses  incurred  by  the  county  council  for  that 
area. 

The  council  of  the  county  borough  claimed  that 
that  they  should  be  paid  by  the  county  council,  in 
addition  to  the  above-mentioned  sums,  which 
under  the  award  are  to  be  paid  by  that  oounoil, 
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the  following  sums,  that  is  to  Bay — (4)  3225/.  in 
respect  of  children  in  industrial  schools  and  in 
reformatories ;  (5)  32142.  in  respect  of  subsidised 
roads ;  and  (6)  305Z.  in  respect  of  fines. 

With  regard  to  the  item  numbered  4,  the  council 
of  the  county  borough  claimed  the  sum  of  32252. 
on  the  ground  that,  owing  to  and  since  the  consti- 
tution of  the  county  borough,  an  increased  burden 
has  been  thrown  on  the  area  within  the  county 
borough  in  respect  of  the  expenses  of  the  main- 
tenance of  children  in  industrial  schools  and 
reformatories,  and  that  the  burden  on  the  area 
now  comprised  in  the  county  has  been  thereby 
diminished. 

It  was  admitted  by  the  county  council  that  the 
contributions  from  the  area  within  the  county 
borough  towards  such  expenses  have  in  past 
vears  prior  to  the  constitution  of  the  county 
borough  been  much  lesB  than  the  actual  expendi- 
ture of  the  county  council  in  respect  of  the 
maintenance  of  the  children  sent  to  industrial 
schools  and  reformatories  from  that  area. 

With  regard  to  the  item  numbered  5,  the 
council  of  the  county  borough  claimed  the  said 
earn  of  32142.  on  the  ground  of  the  loss  which 
the  area  within  the  county  borough  has  sustained 
bj  reason  of  the  discontinuance  of  the  contribu- 
tions which,  prior  to  the  constitution  of  the 
county  borough,  were  made  by  the  county  council 
under  sect.  11,  sub- sect.  (10),  of  the  Local  Govern- 
ment Act  1888  towards  the  cost  of  the  main- 
tenance, repair,  enlargement,  and  improvement 
of  highways  (not  being  main  roads)  in  the  area 
within  the  borough. 

It  was  admitted  by  the  county  council  that, 
during  the  three  completed  years  next  before  the 
1st  Oct  1902,  they  made  under  the  powers  con- 
ferred on  them  by  the  said  Act  voluntary  contri- 
butions towards  the  cost  of  highways  (not  being 
main  roads)  in  the  area  within  the  county 
borough,  and  that  Bince  the  constitution  of  the 
county  borough  such  contributions  by  the  county 
council  have  necessarily  ceased. 

With  regard  to  the  item  numbered  6,  the 
council  of  the  county  borough  claimed  the  said 
sum  of  3052.,  on  the  ground  that,  prior  to  the  con- 
stitution of  the  county  borough,  the  share  of  the 
area  within  that  borough  in  the  proceeds  of  the 
fines  levied  at  petty  sessions  throughout  the 
county  was  on  the  basis  of  its  rateable  value  in 
excess  of  the  fines  so  levied. in  that  area;  that 
since  the  county  borough  was  constituted  the 
area  within  that  borough  had  lost  the  allocation 
of  that  excess,  and  that  in  consequence  an  addi- 
tional sum  is  available  for  allocation  to  the 
county. 

It  was  admitted  by  the  county  council  that 
prior  to  the  constitution  of  the  county  borough 
the  share  in  the  proceeds  of  the  said  fines  which, 
on  the  basis  of  its  rateable  value,  was  allocated 
to  the  area  within  the  county  borough,  was  in 
excess  of  the  fines  actually  levied  in  that  area. 

It  was  agreed  by  the  county  council  and  the 
council  of  the  county  borough  that  if  under  an 
adjustment  under  the  Borough  of  West  Hartle- 
pool Order  1902,  and  the  provisions  of  the  Local 
Government  Act  1888,  therein  referred  to,  either 
of  those  councils  had  a  valid  claim  against  the 
other  in  respect  of  any  of  the  items  of  claim 
above-mentioned,  in  consequence  of  the  loss  bus* 
tained  by  reason  of  the  constitution  of  the  county 
borough,   the  sum  stated  above    in  connection 


with  each  such  item  was  to  be  deemed  to  be  the 
sum  which  represented  the  amount  of  the  loss. 

The  questious  for  the  opinion  of  the  court 
were:  (1)  Whether  the  loss  sustained  by  the 
county  council  is,  under  art.  3  of  the  said  borough 
of  West  Hartlepool  Order  1902,  and  the  provi- 
sions of  the  Local  Government  Act  1888  therein 
referred  to,  the  subject  of  a  valid  claim  against 
the  council  of  the  county  borough  in  the  case  of 
any  of  the  items  of  claim  numbered  1,  2,  and  3, 
and,  if  so,  which ;  (2)  whether  the  loss  sustained 
by  the  council  of  the  county  borough  is,  under  the 
said  Order  and  provisions,  the  subject  of  a  valid 
claim  against  the  county  council  in  the  case  of 
any  of  the  items  of  claim  numbered  4,  5,  and  6, 
and,  if  so,  which  P 

Montague  Shearman,  K.C.  and  R.   Simey  for 
the  county  council. — Under  sect  32,    provision 
should    be    made    in    the  award  for  the  loss 
8U8 tained,  and  in  particular  for  these  items.     The 
case  of  Caterham  Urban  District  Council  v.  God- 
atone  Rural  District  Council  (21  Oox  Mag.  Can. 
568;  90  L.  T.  Rep.  653;  (1904)  A.  0.  171)  was 
decided  upon  sect.  62  of  the  Act  of  1888.    That 
case  overruled  two  earlier  decisions,  one  in  the 
Oourt  of  Appeal  and  another  in  the  Divisional 
Court.  Both  the  decisions  which  it  overruled  were 
decisions  on  either  Beet.  62  of  the  Act  of  1888,  or 
on  a  section  which  is  practically  the  same  words. 
Sect.  68  was  the  section  which  was  being  construed 
by  the  House  of  Lords  in  the   Caterham  case, 
and  that   section    and    the  section  in   similar 
words  in  the  Local  Government  1894,  s.  68,  were 
the  sections  being  construed  in  the  two  earlier 
cases  which  the  House  of  Lords'  decision  over- 
rules— namely,  Buckinghamshire  County  Council 
v.  Hertfordshire  County  Council  (80  L.  T.  Rep. 
85 ;  (1899)  1  Q.  B.  515)  and  Rochdale   Union  v. 
Haslingden  Union  (80  L.  T.  Rep.  146 ;  (1899)  1 
Q.  B.  540).    So  far  there  has  been  no  decision 
upon  the  effect  of  sect.  32  of  the  Act  of  1888, 
and  it  is   that  section  which  is  the  governing 
section    in    this    case.      The    really   important 
words  of  distinction  are  that  by  sect.  32  "  regard 
shall  be  had  to  the  existing  property,  debts,  and 
liabilities  (if  any)  connected  with   the  financial 
relations  of  the  county  and  borough,  and  to  the 
consideration  that  the  county  is  not  to  be  placed 
in  any  worse   financial   position    by  reason    of 
the  boroughs  therein   being   constituted  county 
boroughs,  and  that  a  county  borough  is  not  to  be 
placed  in  a  worse  financial  position  than  it  would 
have    been    if    it    had    remained  part   of    the 
county."    In  Caterham  Urban  District  Council  v. 
Qodstone  Rural  District  Council  (sup.)  the  Surrey 
Oounty  Council  had  made  an  order  taking  Cater- 
ham out  of  the  area  of  the  rural  district  council 
of  Godstone,    and  made    Caterham   an    Urban 
district.      Then    the  rural    district    council   of 
Godstone  claimed  in  respect  of   the  loss  of  the 
contribution  which  Caterham  up  to  that  time 
had  been  in  the  habit  of  making  to  the  highways 
in  the  rural  district   council   within  the    rural 
district,  on  the  ground    that  the  rates  received 
from  Caterham  in  the  past    had   exceeded  the 
amounts  which    the  rural    district   council  had 
spent  in  Caterham.      It  was  entirely  a  question 
turning  on  sect.  68  of  1894,  which  is  the  same  as 
sect.  62  of  the  Act  of    1888.      The  words  of  the 
section  in  the  Act  of  1894  are :  "  (1)  Where  any 
adjustment  iB  required   for  the  purpose  of  this 
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Act,  or  of  any  order,  or  thing  made  or  done  under 
this  Act,  then,  if  the  adjustment  is  not  other- 
wise made,  the  authorities  interested  may  make 
agreements  for  the  purpose,  and  may  thereby 
adjust" — these  are  the  important  words — "any 
property,  income,  debts,  liabilities,  and  expenses, 
so  far  as  affected  by  this  Act,  or  such  scheme, 
order,  or  thing,  of  the  parties  to  the  agreement." 
Sect.  62  of  the  Act  of  1888  provides :  "  (1)  Any 
councils  and  other  authorities  affected  by  this 
Act  or  by  any  scheme,  order,  or  other  thing  made  or 
done  in  pursuance  of  this  Act,  may  from  time  to 
time  make  agreements  for  the  purpose  of  adjust- 
ing any  property,  income,  debts,  liabilities,  and 
expenses,  so  far  as  affected  by  this  Act,  or  such 
scheme,  order,  or  thing,  of  the  parties  to  the 
agreement,  and  the  agreement  and  any  other 
agreement  authorised  by  this  Act  to  be  made  for 
the  purpose  of  the  adjustment  of  any  property, 
debts,  liabilities,  or  financial  relations  may  pro- 
vide," so  and  so.  So  that  in  neither  of  those  two 
sections  is  there  anything  in  any  way  correspond- 
ing to  the  very  wide  provision  contained  in 
sect.  32,  providing  that  regard  has  to  be  had  to 
the  consideration  that  the  county  is  not  to  be 
placed  in  any  worse  position  by  reason  of  the 
boroughs  therein  being  constituted  county 
boroughs.  Clearly  it  was  intended  by  the  Act  of 
Parliament  which  made  West  Hartlepool  a  county 
borough,  that  the  liability  of  West  Hartlepool 
constituted  by  the  special  Act  should  be  the  same 
as  if  the  borough  had  been  created  a  county 
borough  by  the  operation  of  the  Act  of  1888, 
r.  32.  To  decide  that  sect.  32  of  the  Act  of  1888 
has  not  the  construction  which  the  Durham 
County  Council  are  contending  for  would 
really  mean  to  relieve  West  Hartlepool  from 
a  very  large  liability  in  respect  of  these  con- 
tributions which  every  borough,  either  within  cr 
outside  the  county,  constituted  by  the  Act  has  to 
pay. 

Cripps,  K.C.,  Macmorran,  K.C.  and  Pritchard 
for  West  Hartlepool. — We  have  to  consider  here 
what  is  the  true  construction  of  sect.  32,  having 
regard  to  the  decision  of  the  House  of  Lords  in 
Cater  ham  Urban  District  Council  v.  Qodstone 
Rural  District  Council  (sup.).  The  subject-matter 
of  eect.  32  and  sect.  62  is  really  the  same  in  this 
respect :  that  you  have  to  consider  what  is  to  be 
done  when  you  are  splitting  up  into  two  parts  a 
local  authority  which  up  to  that  point  had  been 
only  one.  According  to  the  contention  of  the 
other  side,  if  the  county  borough  appeal's  to  be 
exceptionally  badly  treated — that  is  to  say,  if  the 
expenditure  had  been  very  slight  in  relation  to  its 
rateable  value,  the  measure  of  compensation 
would  be  correspondingly  large.  If  you  take  that 
test — namely,  that  the  worse  the  county  borough 
has  been  treated,  the  larger  the  amount  it  will 
have  to  pay — according  to  my  -learned  friend's 
contention  that  is  at  any  rate  a  very  strong 
reason  for  scrutinising  the  language  to  see  if  that 
result  is  to  be  brought  about.  What  the  House 
of  Lords  have  decided  on  sect.  62,  with  regard  to 
the  words  "  adjustment,"  and  so  on,  "  for  the 
purpose  of  adjustment  any  property,  income, 
or  debts,"  and  later  on  for  the  purpose  of  any 
property,  liabilities,  or  financial  relations  is 
that  you  have  to  deal  with  existing  conditions 
as  regards  debts,  liabilities,  or  financial  rela- 
tions, and  you  cannot  look  to  the  future  and 
estimate  that  by  what   the  conditions  will  be 


when  the  two  bodies  separate.  They  have  also 
pointed  out  that  if  you  did  look  behind  that 
and  see  what  the  effect  of  separation  would  be 
then  you  get  into  the  areas  of  compensation  as 
distinct  from  adjustment.    They  referred  to 

Re  Rochdale  Union  and  Baslingden  Union,  78  L.  T. 
Eep.  583 ;  (1898)  2  Q.  B.  206. 

[Channell,  J. — The  things  which  you  have  to 
adjust  are  these  subject-matters  that  are  here, 
income,  debts,  liabilities,  and  expenses,  but  in  the 
mode  in  which  you  will  adjust  them  you  may 
take  into  consideration  what  the  future  state  of 
things  will  be.]     Yes,  but  that  does  not  enlarge 
the  area  of  the  subject-matter  of  adjustment. 
Beading  sect.  32  there  is  no  difference  in  this 
respect  between    sect.  32  and  sect.  62.     It  is 
"equitable   adjustment,"  the  same  words.     By 
sub-sect.  3  of  sect.  32  "in  such  adjustment  * — 
which  we  Bay  is  an  adjustment  of  existing  condi- 
tions— "  regard  shall  be  had  to  the  existing  pro- 
perty, debts,  and  liabilities  (if  any)  connected 
with  the  financial  relations  of  the  county  and 
borough,  and  to  the  consideration  that  the  county 
is  not  to  be  placed  in  any  worse  financial  condi- 
tion by  reason  of  the   boroughs  therein  being 
constituted  county  boroughs  and  that  a  county 
borough  is  not  to  be  placed  in  a  worse  financial 
position  than  it  would  have  been  if  it  had  re- 
mained part  of  the  county  and  had  shared  in  the 
division  of  the  sums  received  by  a  county  in 
respect  of  the  licence  duties  and  the  probate  duty 
grant  as  provided  by  this  Act."    That  is  to  say, 
that  in  making  the  adjustment  as  regards  the 
existing  conditions  you  are  to  see  that  the  finan- 
cial position  on  either  side  was  not  affected  for 
the  worse  either  as  regards  the  county  borough 
interest,  or  as  regards  the  county  council.    It 
excludes  exactly  what  the  House  of  Lords  says 
was  excluded  under  sect.  62 ;  any  idea  of  compen- 
sation as  regards  any  advantage  which  one  side 
or  the  other  might  get  from  the  mere  rating  ques- 
tion, because  that  is  a  matter  which  arises  in  the 
future.    That  is  not  a  matter  with  which  you  are 
dealing  as  at  the  date  of  the  adjustment.    There 
is  no  difference  upon  that  point—which  we  submit 
is  the  real  ratio  decidendi  of  the  House  of  Lords 
— between  sect.  32  and  sect.  62.    Whether  you 
adjust,    having    regard    to    the    conditions,   or 
whether  you  give  compensation  because  after  the 
separation  of  the  two  parts  this  portion  inter  se 
may  have  been  altered  as  regards  the    ratio g 
capacity,  or   the  other  may  keep  constant  on 
the    separation  —  of    course    those    two    things 
are  quite  distinct —  there  is  no  difference  between 
sect.  32  and  sect.  62  on  that  point.    It  is  an 
adjustment  of  what — of  the  existing  property, 
debts,  and  liabilities  connected  with  the  financial 
relations,  and  an  adjustment  also  of  these  licences. 
The    first   point  is  what    have  you  to  adjust? 
[Channell,  J. — The  difference,  and  the  sub- 
stantial difference,  it  seems  to  me,  is  that  in 
sect.  62  you  have  got  a  distinct  subject-matter 
of  things  to  be  adjusted — in  other  words,  divided; 
whereas  in  this  sect.  32  you  have  the  much  more 
general  words,   "  respecting  all  other    financial 
relations."]     One  point    is  that  the  conditions 
which  arise  consequent  upon  the  separation,  and 
subsequent  to  the  separation,  are  not  in  them- 
selves proper  subject-matters  of  the  adjustment 
at  all.    Now,  what  is  the  subject-matter  of  ad- 
justment?   It   is    respecting   the    distribution, 


MAGISTRATES'  CASES. 


237 


K.B.  Div.]     Durham  County  Council  v.  Mayob,  &c.,  of  West  Haetlbpool.    [E.B.  Diy. 


first  of  all,  of  the  local  taxes,  licences,  and  pro- 
bate duty  grant,  "  respecting  all  other  financial 
relations. '  Those  are  all  existing  financial  rela- 
tions. They  say  that  the  operation  of  the  sepa- 
ration, or  the  fact  of  the  separation,  will  throw 
a  larger  harden  upon  them  as  regards  the  main- 
tenance of  the  highways  than  they  are  bearing 
now  because  of  the  distribution.  That  is  what 
we  say  according  to  the  House  of  Lords  deci- 
sion, and,  according  to  the  true  construction  of 
sect  32,  they  are  not  entitled  to  say.  That  is 
brought  about  by  the  act  of  separation ;  it  is  not 
an  existing  financial  relation  at  the  time  at  all,  and 
it  is  impossible  to  call  it  so.    They  referred  to 

Caterham    Urban   District    Council   v.    Oodstone 
Rural  District  Ctmncil  (sup.). 

There  is  no  word  from  the  beginning  to  end  of 
sect  32  which,  according  to  what  the  House  of 
Lords  has  said,  implies,  either  in  word  or  in 
spirit,  the  principle  of  compensation.  We  submit 
there  is  nothing  to  show  there  is  any  distinction 
between  the  substantial  ratio  decidendi  of  the  two 
cases,  and,  both  on  principle  and  on  the  House  of 
Lords  decision,  we  say  these  are  not  proper 
subject- matters  for  valid  claims. 

Montague  Shearman,  E.C.  in  reply. — I  desire  to 
explain  the  appearance  of  the  words  "  financial 
relations"  in  sect.  62.  It  is  quite  clear  where 
they  come  from.  Will  your  Lordship  look  at 
sect.  32,  sub-sect.  5  ?  Sect.  32  is  what  is  called 
part  2  of  the  Act,  and  part  2  deals  with  boroughs 
and  part  3  with  boundaries.  Part  2,  sects.  31 
to  49,  deals  with  boroughs,  and  from  50  onwards 
its  subject  relates  to  boundaries.  Sub-sect.  5  of 
sect.  32  is  this  :  "  The  provisions  of  part  3  of  this 
Act  with  respect  to  the  adjustment  of  property, 
income,  debts,  liabilities,  and  expenses,  and  to 
borrowing  for  the  purpose  shall  apply  as  if  the 
commissioners  under  this  Act  were  the  arbitrator 
in  that  part  mentioned."  Your  Lordship  notices 
there  they  refer  to  the  provisions  in  part  3  — 
that  is  in  sect.  62 — for  the  words  "property, 
income,  debts,  liabilities,  and  expenses,'1  and 
not "  financial  relations."  "  Property,  debts,  and 
liabilities  '*  are  referred  to  in  62.  I  think  it  is  quite 
clear  why  the  words  "  financial  relations  "  come 
in  at  the  middle  of  the  section  and  not  at  the 
beginning.  Then  in  part  3,  by  sect.  62  (1) :  "  Any 
councils  and  other  authorities  affected  by  this  Act 
or  by  any  scheme,  order,  or  other  thing  made  or 
done  in  pursuance  of  this  Act,  may  from  time  to 
time  make  agreements  for  the  purpose  of  adjust- 
ing any  property,  income,  debts,  liabilities,  and 
expenses,  so  far  as  affected  by  this  Act,  or  such 
scheme,  order,  or  thing,  of  the  parties  to  the 
agreement " — what  I  am  saying  is,  as  Lord  Davey 
said,  tnat  sect  62  is  wholly  procedure — "  and  the 
agreement  and  any  other  agreement  authorised 
by  this  Act  to  be  made  for  the  purpose  of  the 
adjustment  of  any  property,  debts,  liabilities,  or 
financial  relations,  may  provide  for  the  transfer 
or  retention  of  any  property,  debts,  liabilities,  or 
financial  relations  may  provide."  Sect.  32  relates 
to  sect.  62,  and,  when  sect.  62  is  made,  it  is  pro- 
cedure giving  powers.  It  says  powers  not  only  as 
to  agreements  for  debts,  liabilities,  and  income 
under  part  3,  but  also  financial  relations  under 
part  3.  My  argument  is  that  sect.  62  is  merely 
procedure,  that  the  operative  part  of  part  3  is 
sect.  59.  The  operative  part  is  not  sect.  62,  but 
it  is  sub-sect  4  (b)  of  sect  59. 


Ch  ANN  ell,  J. — In  my  view  there  is  sufficient 
difference  between  sect.  32  and  the  section  that 
was  before  the  House  of  Lords,  and  in  particular 
it  is  in  the  words  of  the  last  part  of  sub-sect  I  of 
Beet.  32.    Now,  here  it  first  of  all  says  this  is  an 
adjustment  respecting  all  other  financial  relations. 
Those  words  are  so  vague  and  so  unsatisfactory  in 
every  way ;  it  is  not  adjusting  all  other  financial 
relations,  but  an  adjustment  respecting  all  other 
financial  relations,  and  I  myself  should  be  wholly 
unable  to  put  any  definite  meaning  on  them  if 
they  stood  alone,  but  I  do  think  that  this  is 
intended  to  be  an  adjustment  of  financial  rela- 
tions   generally,  and    that    Mr.   Shearman  has 
correctly  explained  the  reason  why  those  words 
"  financial  relations  "  come  into  sect  62  as  refer- 
ring to   any   other   agreement  under  this  Act 
relating  to  financial  relations.    I  think  that  has 
a  reference  back  to  sect  32.    That  explains  the 
peculiar  way  in  which  those  words  come  in.    But 
those  words  are,  as  I  say,  extremely  vague  and 
extremely  difficult   to  construe,  but  the  words 
that  I  do  not  think  are  difficult  to  construe  are 
the  words  of  the  latter  part  of  the  sub-section : 
"  And  such  adjustment  shall  provide,  in  the  case 
of  any  expenses  which  may  in  future  be  incurred 
by  the  county  wholly  or  partly  on  behalf  of  the 
borough  for  the  liability  of  such  borough  to  con- 
tribute."   So  far  as  certain  things  before  this  are 
concerned,  a  very  large  number  of  things,  almost 
everything  had  been  done  for  the  borough  by  the 
county,  and,  as  I  pointed  out,  if  it  was  a  quarter 
sessions  borough  those  were  done  not  by  way  of 
direct  rating,  I  mean  they  were  paid  for  not  by 
way  of  direct  rating,  but  by  way  of  a  money  con- 
tribution.   This  is  expressly  relating  to  that    It 
says,  notwithstanding  this  Act,  some  things  will 
still  continue  to  be  done  by  the  county  for  the 
borough,  and  as  to  those  the  adjustment  is  to 
provide.    "And  save  as  provided  by  this  Act, 
any  existing  liability  to  contribute  or  to  incur 
expense  shall,  after  the  appointed  day,  cease,  and 
an  equitable  provision  for  such  cessation  shall  be 
made  in  the  adjustment."     That  seems  to  say 
that  you  must  provide  that  certain  things  are  to 
cease ;  for  instance,  the  liability  to  maintain  the 
roads.  I  think  there  can  be  no  doubt  that  the  Act 
provides  that  in  the  future  the  liability  to  main- 
tain the  roads  within  the  borough  is  to  be  borne 
within  the    borough,  and   the  liability  of   the 
county  to  incur  expense  in  reference  to  the  rates 
with  the  borough  is  to  cease,  and  equally  the  lia- 
bility of  the  borough  to  contribute  to  the  expenses 
of  the  county  in  respect  of  the  rates  inside  the 
county,  or  the  rates  generally,  is  to  cease.    They 
may  not  alter  that,  but  what  they  are  to  do  is  to 
make  an  equitable  provision  for  such  cessation. 
That  must  mean  that  they  are  to  take  it  into 
consideration  somehow  or  other  from  a  money 
point  of  view.    Personally  I  very  much  doubt  it 
being  right  to  capitalise  the  existing  difference 
between  the  expenditure  in  the  recent  years  and 
the  contributions  of  the  recent  years,  but  it  is  a 
matter  for  the  arbitrator  to  consider  what  is 
equitable.    That  is  a  matter  perhaps  of  personal 
opinion,  but  he  has  to  make  some  provision  upon 
the  subject,  and  that  that  is  to  be  an  equitable  one 
seems  to  me  to  be  provided  by  the  Act.    Then 
I   think   that  the   other  words   are  important 
"  In  such  adjustment  regard  shall  be  had  to  the 
existing  property,  debts,  and  liabilities  (if  any) 
connected  with   the  financial  relatione   of   the 
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county  and  borough,  and  to  the  consideration 
that  the  county  is  not  to  be  placed  in  any  worse 
financial    position    by  reason  of    the  boroughs 
therein  being  constituted  county  boroughs,  and 
that  a  county  borough  is  not  to  be  placed  in  a 
worse  financial  position  than  it  would  have  been 
if  it  had  remained  part  of  the  county  and  had 
shared  in  the  division  of  the  sums  received  by  a 
county  in  respect  of  the  licence  duties  and  the 
probate  duty  grant  as  provided  by  this  Act,  and 
to  the  amount  of  benefit  and  value  of  the  services 
which  the  borough  receives  in  return  for  existing 
contributions  (if  any)  and  to  all  the  circumstances 
of  the  case  which  it  appears  equitable  to  con- 
sider."   There  are  words  preceding  which  I  think 
pehaps  ought  not  to  have  been  left  out — about 
remaining  in  the   same   financial   condition.    I 
cannot  think  that  that  can  be  meant  to  be  limited 
with  regard  to  the  same  financial  condition  and 
in  respect  of  the  debts,  licences,  and  probate 
duty.    That  is  put  in  inartisticaUy  as  one  of  the 
things  contemplated,  but  it  is  not  confined  only 
to  that.    I  think  that  shows  that  the  scheme  was 
the  alteration  of  local  government  for  the  future, 
and  as  regards  the  late  boroughs  and  the  counties 
not  to  alter  their  financial  position  further  than 
could  possibly  be  helped.    It  was  intended,  as  it 
seems    to  me,  to  start  the  boroughs  and   the 
counties,  so  that  the  ratepayers  would  be  practi- 
cally as  nearly  as  could  be  at  starting  in  the  same 
position  as  they  had  been  in  before,  but  it  was  not 
intended  that  they  should  be  for  all  time.    It  was 
not  intended  that  account  should  be  taken  of  the 
fact   that  in  all    probability  West    Hartlepool 
would  be  a  very  growing  place,  and  that  some  of 
the  smaller  villages  in  Durham  might  not  be,  and 
things  of  that  sort,  but  it  was  intended  to  alter 
the  machinery,  and  as  between  large  boroughs 
and  the  counties  to  which  this  section  relates,  to 
start  them  as  far  as  possible  in  the  Bame  position 
as  they  were  in  before.    I  say  as  between  the 
large    boroughs  and  the    counties,  because   my 
distinct    recollection    is,  and    I    think    after    a 
decision  to  the  contrary  by  Wills,  J.,  affirmed 
afterwards  by  the  Court  of  Appeal,  it  was  held 
that  the  Btate  of  things  was  very  different  with 
regard  to  small  boroughs.    As  regards  the  large 
county  boroughs  having  their  own  county  rate  in 
place  of  their  own  machinery  it  was  intended  to 
start  them  as  far  as  possible  with  new  machinery, 
but  in  the  same  financial  position  so  far  as  you 
could  as  they  were  in  practically  at  the  time.    I 
think,  therefore,  there  was  power  to  make  an 
equitable  provision  of  some  kind  for  the  cessation 
of  the  liability  to  repair  and  maintain  county 
bridges  and  main  roads.    I  have  not  gone  through 
the  miscellaneous  expenses.    I    hope    it  is  not 
necessary  to  do  so.    They  are  grouped  together, 
and  I  should  suppose  with  such  an  arbitrator  as 
this  they  are  grouped  correctly.    I  have  not  gone 
through  them  in  detail,  and  I  have  not  had  any 
argument  in  detail  about  them.    I  think,  there- 
fore, it  was  within  the  power  of  the  arbitrator  to 
make  some  equitable  provision  in  reference  to 
these  matters.    That  being  so,  I  do  not  think  I 
can  say  that  those  sums  which  in  point  of  fact 
by  agreement  between  the  parties  have  been  taken 
can  be  set  aside  or  varied,  or  anything  else  by 
me,  although  if  they  had    been  arrived  at  by 
capitalising  the  existing  difference  between  the 
expenses  and  the  amount  produced  by  rates  I  do 
not  think  that  is  a  principle  £hat  I  should  have 


adopted  as  being  the  equitable  one  under  the 
circumstances,  but  I  do  not  think  I  have  power 
to  review  it.  I  think  that  disposes  of  the  points 
in  the  case.  I  should  desire  to  answer  question  1 : 
That  the  loss  sustained  by  the  county  in  reference 
to  the  matters  therein  referred  to  is  a  subject 
on  which  the  arbitrator  has  power  to  make  an 
equitable  provision.  That  is  how  I  desire  to 
answer  it.  I  do  not  suppose  that  that  makes  any 
real  difference.  It  is  only  to  show  the  ground  on 
which  I  put  it. 

Both  questions  answered  in  the  affirmative. 

Solicitors :  Maude  and  Tunnicliffe,  for  Ralph 
Simey,  Clerk  of  the  County  Council  of  Durham ; 
Baker  and  Co.,  for  Higson  Simpson,  Town  Clerk 
of  West  Hartlepool. 


April  14  and  May  15, 1905. 

(Before  Lord  Alverstone,  C.J.,  Kennedy 
and  Ridley,  JJ.) 

Rex  v.  Hendbeson  ;  Ex  parte  James,  (a) 

Ba  ting —  Warehouse — Occupation. 

J.  B.  M.  and  Co.  were  the  owners  of  a  warehouse 
at  L.  During  a  certain  period  the  warehouse 
was  closed  and  had  no  goods  in  it  whatever,  and 
all  the  working  appliances  such  as  scales,  weights, 
and  trucks  were  removed  and  the  water  supply 
and  hydraulic  power  was  cut  off.  A  notice  was 
exhibited  saying  the  warehouse  was  to  let,  but 
the  owners  did  not  intend  to  aUow  any  part  to 
be  used  unless  they  could  obtain  sufficient  goods 
which  would  take  up  at  least  one-half  of  the 
available  space  of  the  warehouse  and  so  make  it 
commercially  worth  their  while  to  open  the 
warehouse. 

On  an  application  for  a  distress  warrant  for  the 
rates  for  such  period  during  which  the  warehouse 
was  closed,  the  justices  found  as  a  fact  that  there 
had  been  no  occupation  of  the  warehouse  during 
that  period,  and  they  refused  the  application. 

Held,  that  the  justices  were  justified  in  so  finding. 

Bootle  Overseers  v.  Liverpool  Warehousing  Com- 
pany (85  L.  T.  Rep.  45)  followed. 

Cause  shown  against  a  rule  nisi  for  a  mandamus 
to  the  Liverpool  justices  to  state  a  case. 

On  the  hearing,  at  the  suggestion  of  the  court, 
the  rule  was  made  absolute,  and  the  affidavits 
filed  in  support  and  opposition  to  the  rule  were 
taken  as  the  case,  and  the  matter  was  argued 
accordingly. 

The  affidavit  in  support  was  as  follows : — 

I,  William  James,  of  62,  Sea  View- road,  Lisoard,  in 
the  county  of  Cheater,  one  of  the  collect  ore  appointed 
by  the  oonncil  of  the  city  of  Liverpool  to  oolleot  general 
rates,  water  rates,  and  rents,  make  oath  and  say  at 
follows : 

1.  At  a  petty  sessions  held  in  and  for  the  city  of 
Liverpool  on  the  10th  Nov.  1904  John  Henderson,  Esq., 
Thomas  Edward  Sampson,  Esq  ,  and  Charles  Frederick 
Finney,  Esq.,  three  of  His  Majesty's  justices  of  the 
peace  for  the  said  city  sitting  as  a  court  of  summary 
jurisdiction,  heard  and  determined  a  complaint  preferred 
by  me  on  behalf  of  the  said  oonncil  against  J.  D. 
Melladew  and  Son,  the  oooupiers  of  certain  warehouse 
premises,  known  as  3,  Neptune-street,  situate  within  the 
city  of  Liverpool. 

2.  My  said  complaint  was  preferred  under  the  Liver- 
pool Corporation  Aot  1893,  the  Liverpool  Corporation  Aot 
1862,  the  Liverpool  Improvement  and  Waterworks  Acts 

(a)  Beported  by  W.  di  B.  Hmbb&t,  Esq.,  B*rriiter-*t-L*w. 
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1871,  and  the  Local  Government  Board's  Provisional 
Order  Confirmation  (No.  10)  Act  1895,  a.  2,  for  tb  at  the 
■aid  J.  B.  Melladew  and  Son  were  persons  duly  rated 
snd  assessed  and  liable  to  pay  in  respect  of  the  said 
premises  certain  rates  oalled  the  general  rate  and  water 
rate  and  also  a  certain  water  rent  all  dnly  made  or  fixed 
in  and  for  the  said  city  on  the  3rd  Feb.  1904  and  also 
dnly  rated  and  assessed  and  liable  to  pay  in  respect  of 
the  said  premises  the  general  rate,  water  rate,  and  water 
rent  all  dnly  made  and  fixed  in  and  for  the  said  city  on 
the  7th  Feb.  1900,  and  that  they  had  not  for  the  space 
of  fourteen  days  after  demand  in  writing  by  me  paid 
the  amounts  due  from  them  in  respect  of  the  said  rates 
and  water  rent  made  on  the  dates  aforesaid — that  is  to 
lay,  the  sums  of  221.  9*.  lid.  and  11. 4*.  5d.  respectively, 
and  that  the  said  sums  still  remained  wholly  due  and 
unpaid. 

3.  Upon  the  hearing  of  the  said  complaint  the  said 
J.  B.  Melladew  and  Son  (hereinafter  called  the  defen- 
dants) having  appeared  pursuant  to  a  summons  in  that 
behalf,  to  show  cause  against  the  issue  of  a  distress 
warrant  to  levy  the  amount  of  the  said  rates  and  water 
rent,  it  was  admitted  by  counsel  on  their  behalf :  (1) 
That  the  said  rates  and  water  rent  had  been  dnly  made 
for  each  of  the  said  years ;  (2)  That  demands  had  been 
duly  made  for  payments  of  the  said  rates  and  water 
rents  in  each  of  the  said  years  ;  (3)  That  for  the  pur- 
pose of  the  ease  the  defendants  were  to  be  treated  as 
the  owners  of  the  warehouse  ;  (4)  That  with  the  excep- 
tion of  the  period  of  time  from  the  1st  Oot.  to  the  12th 
Deo.  in  the  year  1900,  and  from  the  25th  Feb.  to  the 
13th  July  in  year  1904,  the  defendants  were  in  occupa- 
tion of  the  said  warehouse  during  the  years  for  which 
the  said  rates  and  rents  were  made ;  (5)  That  if  the 
defendants  were  in  occupation  of  the  said  warehouse 
during  the  whole  of  the  said  years,  including  the  said 
tiro  periods,  there  was  due  and  owing  from  them  the 
sum  of  71.  4«.  5d.  in  respect  of  the  year  1900,  and  the 
ram  of  141.  4«.  3d.  in  respect  of  the  year  1904.  Counsel 
on  my  behalf  agreed  to  accept  these  figures  as  accurately 
representing  the  amounts  due  in  respect  of  the  said  two 
periods. 

4.  It  was  contended  on  behalf  of  the  defendants  that 
on  the  1st  Oot.  1900  and  the  25th  Feb.  1904  respectively 
the  defendants  ceased  to  occupy  the  said  warehouse  and 
did  not  again  oooupy  it  until  the  11th  Dec.  1900  and 
the  12th  July  1904  respectively,  and  that  therefore  the 
defendants  were  not  liable  for  the  said  rates  and  water 
rents  during  the  said  periods. 

5.  In  addition  to  those  mentioned  in  par.  3  hereof 
following  faots  were  proved  or  admitted:  (1)  That  the 
laid  warehouse  consisted  of  several  floors,  and  that  the 
defendants  carried  on  the  business  of  warehouse  keepers 
there  and  at  adjoining  and  neighbouring  warehouses  by 
letting  either  the  whole  warehouse  or  separate  floors  or 
receiving  goods  at  a  certain  rent  per  package  per  week  ; 
(2)  That  on  or  about  the  1st.  Oot.  1900  and  the 
25th  Feb.  1904,  a  letter  was  written  by  the  defendants 
to  the  superintendent-collector  of  rates  for  City  of 
Liverpool,  as  follows :  "  No.  3,  Neptune-street  and 
Dundee-street,  City. — (Warehouse)  District  No.  8. — 
Please  note  that  we  have  this  day  gone  out  of  occupa- 
tion of  above  warehouse.  We  invite  inspection. — Yours 
faithfully,  J.  B.  Melladew  "  ;  and  on  or  about  the 
12th  Deo.  1900  and  the  13th  July  1904  a  [letter  was 
written  : — "  Warehouse,  No.  3,  Neptune-street. — Will 
you  please  note  that  we  have  reopened  the  above  ware- 
house this  day. — Yours  faithfully,  John  B.  Melladew 
and  Son  " ;  (3;  That  a  bill  was  affixed  to  the  premise* 
during  each  of  the  said  periods  in  the  words  following — 
that  is  to  say :  "  To  let,  apply  to  J.  B.  Melladew  and 
Sob  " ;  (4)  That  during  the  said  periods  the  warehouse 
was  not  nor  any  rooms  in  it  let  and  no  goods  were  on  the 
premi'es,  but  that  if  roomB  had  been  wanted  they  would 
have  been  let,  and  that  if  at  any  time  daring  the  said 
period  the  defendants  had  been  offered  goods  for  storage 
msuflUnent  quantity  to  make  it  commercially  worth 


their  while — i.e.,  about  half  the  capacity  of  the 
warehouse — they  would  have  opened  the  warehouse  ; 
(5)  That  during  the  said  periods  the  supply  of 
water  at  higher  pressure  for  working  hydraulic  lift  in 
tye  warehouse  was  pursuant  to  a  notice  in  that  behalf 
given  by  the  defendants  to  the  Hydraulic  Power  Com- 
pany out  off,  the  defendant!  thereby  saving  the 
minimum  charge  payable  to  the  said  company  for 
supply  of  water  pressure  during  such  period  as  the  said 
lift  was  not  being  used  and  the  defendants  being  able  to 
get  the  supply  put  on  at  any  moment  when  goods  were 
received  upon  notice  being  given  to  the  company  ;  (6) 
That  during  the  said  period  the  weights,  scales,  and 
tracks,  three  or  fonr  in  number  used  for  trucking  and 
weighing  goods,  were  removed  to  an  adjoining  ware- 
house, but  that  the  latter  warehouse  was  next  door,  and 
that  they  were  there  very  handy  and  oould  be  got  when- 
ever wanted;  (7)  That  with  the  exception  of  the  weights, 
scales,  and  tracks,  which  had  been  moved  to  an  adjoin- 
ing warehouse  and  the  water  supply  being  cut  off,  the 
warehouse  was  ready  for  the  receipt  of  goods  at  any 
minute,  provided  the  defendants  were  offered  enough ; 
(8)  That  warehouses  are  a  class  of  property  of  which 
intermittent  user  is  characteristic  as  illustrated  by  the 
two  years  in  question ;  and  (9)  That  the  said  warehouse 
and  premises  were  assessed  at  1801.,  and  that  the  assess- 
ment committee  for  the  parish  of  Liverpool,  by  whom 
the  assessment  was  made,  had  in  making  such  assess- 
ment taken  into  account  the  intermittent  user  charac- 
teristic of  such  warehouses,  and  assessed  the  said  ware- 
house at  a  rent  from  year  to  year  of  Is.  SJ d.  per  Bquare 
yard  of  floor  space  in  expectation  of  the  warehouse  being 
from  time  to  time  empty,  instead  of  at  Is.  6d.  per 
square  yard,  at  which  it  would  have  been  assessed,  had 
the  assessment  been  made  on  the  basis  of  the  warehouse 
not  being  so  from  time  to  time  empty. 

6.  It  is  contended  on  my  behalf  that :  (a)  There  was 
no  evidence  that  the  defendants  had  ceased  to  oooupy 
the  said  warehouse  at  any  time  during  the  said  periods  ; 

(b)  That  the  defendants  had,  in  fast,  intended  to  reopen 
the  said  warehouse  whenever  they  were  offered  sufficient 
goods  to  make  it  commercially  remunerative  so  to  do, 
and  that  there  was  therefore  no  evidence  of  an  intention 
on  their  part  to  cease  to  oooupy  the  said  warehouse ; 

(c)  The  case  presented  by  the  defendants  related  only  to 
the  question  whether  the  defendants'  occupation  was 
beneficial  or  not ;  (d)  The  oourt  had  no  jurisdiction  to 
inquire  into  the  question  whether  the  defendants1  occu- 
pation was  beneficial  or  not ;  (e)  The  intermittent  user 
of  the  warehouse  was  properly  taken  into  account  in 
making  the  assessment,  and  that  if  sufficient  allowance 
bad  not  been  made  in  respect  thereof  the  defendants' 
proper  remedy  was  to  have  appealed  against  the  assess- 
ment, and  that  it  was  not  a  matter  which  the  said 
justices  oould  entertain  on  my  said  complaint;  (/)  The 
defendants  had  showed  no  sufficient  cause  against  the 
issue  of  distress  warrant. 

7.  The  justices  aforesaid  dismissed  the  said  complaint 
rejecting  my  said  conditions,  and  holding  that  during 
the  said  periods  the  said  warehouse  was  not  occupied  by 
the  defendants. 

8.  Being  dissatisfied  with  euoh  determination  as 
being  erroneous  in  point  of  law  I  applied  to  the  said 
jastioes  to  state  a  oase  setting  forth  the  facts  and 
grounds  of  such  determination  for  the  opinion  of 
this  honourable  court  pursuant  to  the  statutes  in 
that  behalf,  but  the  said  justices  refused  my  applica- 
tion, and  granted  a  certificate  that  my  application  was 
frivolous. 

The  affidavit  in  opposition  was  as  follows : — 

We,  the  sa:d  John  Henderson,  Thomas  Edward 
Sampson,  and  Charles  Frederick  Finney,  justices  of  the 
peace  for  the  city  of  Liverpool,  make  oath  and  say  as 
follows : 

1.  We  formed  the  oourt  at  which,  on  the  10th  Nov. 
1904,  an  information  was  laid  by  William  James,  a 
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oolleotor  of  rates  for  the  mayor,  aldermen,  and  citizens 
of  city  of  Liverpool  (hereinafter  called  the  informant) 
applying  for  a  distress  warrant  against  Messrs.  J.  B. 
Melladew  and  Son  (called  the  defendants)  in  respect  of 
certain  unpaid  portions  of  general  rate  and  water  rate 
for  years  1900  and  1904  for  premises  No.  3,  Neptune- 
street,  in  the  said  city,  being  a  self-contained  ware- 
house. 

2.  On  the  10th  Nov.  we  heard  all  the  evidence  offered, 
and  were  addressed  by  counsel  for  the  informant  and 
defendants  respectively. 

3.  At  the  hearing  it  was  admitted  that  the  allowance 
and  due  publication  of  the  rate  had  been  made,  and  that 
there  had  been  a  demand  and  nonpayment  of  a  portion 
of  the  rates.  It  was  further  admitted  that  the  unpaid 
balance  for  1900  was  71.  4*.  5<L,  and  for  1905  was 
141.  4s.  3d.,  and  that  if  these  sums  were  found  to  be 
due  the  defendants  were  the  persons  liable  to  pay  tLe 
same. 

4.  The  faots  which  were  proved  were  as  follows : 
(a)  That  between  the  1st  Oct.  1900  and  the  11th  Dec. 
1900  (which  is  the  period  in  respect  of  which  the 
71.  4s.  5d.  is  claimed)  the  warehouse  was  olosed  and  had 
no  goods  in  it  whatever ;  (b)  That  between  the  25th 
Feb.  1904  and  13th  July  1904  (which  is  the  period  in 
respect  of  which  the  141.  4s.  3d.  is  claimed,  the  ware- 
house was  closed,  and  had  no  goods  in  it  whatever; 
(c)  That  on  or  about  the  first  date  in  each  of  the  said 
periods  a  letter  was  sent  by  defendants  to  the  informant 
stating  that  the  defendants  had  gone  out  of  occupation 
of  warehouse,  and  that  the  inspection  of  the  informant 
was  invited ;  (d)  That  at  the  end  of  the  said  periods  the 
defendants  gave  notice  to  the  informant  that  they  had 
reopened  the  premises  for  business ;  (e)  that  during  the 
said  periods  all  the  working  appliances  (such  as  weights, 
scales,  and  truoks)  necessary  to  carry  on  the  business 
of  a  warehouse  keeper,  were  removed  from  the  premises, 
except  a  hoist  which  was  worked  by  hydraulic  power. 
The  power  necessary  to  work  the  said  hoist  was,  at  the 
request  of  the  defendants,  cut  off  during  the  periods  by 
the  company  supplying  such  power  ;  (/)  That  by  putting 
back  the  necessary  working  applianoes  and  by  making 
an  application  for  the  turning  on  or  off  the  water  for  the 
hoist  the  warehouse  could  at  any  time  be  used  for 
storing  goods  in  whole  or  in  part,  but  that  the  defendants 
did  not  intend  to  allow  any  part  of  the  Bame  to  be  used 
unless  they  could  obtain  sufficient  goods  whioh  would 
take  up  at  least  half  of  the  available  space  of  the  ware- 
house ;  (g)  That  during  the  Utter  period  the  defendants 
offered  to  allow  the  informant  to  keep  the  keys  of  the 
premises ;  (h)  That  during  the  periods  in  question  a 
notice  was  displayed  on  the  premises  as  follows :  "  To  be 
let,  inquire  John  B.  Melladew  and  Sons ;  "  and  if  any 
person  desired  to  do  so,  they  could  look  round  the  ware- 
house by  obtaining  an  order ;  and  (t)  That  the  premises 
consisted  of  a  self-contained  warehouse  of  several  floors, 
and  that  the  defendants  were  the  managers  of  this  and 
other  warehouses  on  behalf  of  the  same  owners ;  the 
understanding  as  to  management  being  that  if  the  pre- 
mises were  let  the  defendants  should  receive  10  percent, 
of  the  takings. 

5.  At  the  close  of  the  hearing  we  adjourned  the  appli- 
cation in  order  that  we  might  have  the  shorthand  notes 
of  the  evidence  and  the  arguments  transcribed  before 
giving  our  decision* 

6.  On  the  17th  Nov.  1904,  having  considered  such 
evidence  and  arguments,  we  gave  our  decision  that  we 
found  as  a  fact  that  there  had  been  no  occupation  of  the 
warehouse  during  the  said  periods,  and  we  therefore  dis- 
missed the  said  information.  The  following  transcript 
of  shorthand  notes  taken  on  that  occasion  correctly  eets 
forth  what  was  said  on  that  occasion :  "  The  Chairman  : 
We  have  arrived  at  a  unanimous  conclusion,  upon  the 
evidence  given,  that  Messrs.  Melladew  were  not  in  occu- 
pation of  the  warehouse  No.  3,  Neptune-street,  during 
the  periods  for  which  the  rates  are  claimed,  and  we  there- 
fore cannot  issue  a  distress  warrant  asked  for.    We 


consider  the  law  is  settled,  so  far  as  this  court  is  eon* 
oerned,  by  the  Bootle  oase,  and  the  matter  resolves  itself 
as  far  as  we  are  concerned  into  the  question  of  fact- 
Was  there  any  occupation  or  not  P  and  we  find  there  was 
not.  We  were  asked  to  take  into  consideration  the  fact 
that  the  assessment  was  based  upon  the  intermittent 
user  of  the  warehouse,  but  there  is  a  decision  of  the 
High  Court  whioh  states  that  assessment,  when  an 
application  is  made  for  a  distress  warrant,  and  we  have 
therefore  not  taken  that  matter  into  our  consideration. 
Mr.  Maxwell,  on  behalf  of  defendants,  asked  for  costs, 
but  the  application  was  not  pressed  in  view  of  the 
opinion  expressed  by  Mr.  Sanders,  the  magistrates' 
clerk.  Mr.  Scott,  on  behalf  of  informant,  said  that  the 
benoh  had  of  couree  appreciated  that  this  was  a  case  of 
great  importance,  one  of  the  objeots  of  whioh  was  to  test 
the  accuracy  of  the  decision  in  the  Bootle  case,  to  which 
the  bench  had  referred,  and  the  corporation  as  plaintiffs 
therefore  ask  the  benoh  to  state  a  case  in  the  usual  way. 
The  Chairman :  Are  you  quite  satisfied  that  this  it  the 
right  procedure  for  you  to  take  in  regard  to  the  matter  ? 
Mr.  Soott :  I  have  carefully  considered  it,  and  I  have 
come  to  the  conclusion  that  that  is  the  best  procedure, 
but  I  should  be  very  glad  to  hear  any  suggestion  from 
the  benoh  on  the  point.  Chairman  :  We  considered  this 
point  before  coming  into  court,  because  of  what  Mr.  Scott 
said  during  the  hearing  of  the  case.  We  are  of  opinion 
that,  as  the  question  of  occupation  is  one  of  fact  and  as 
there  is  the  Bootle  decision  to  guide  us  on  the  law  applic- 
able to  such  a  finding  of  faot,  the  law  is  not  in  doubt  so 
far  as  this  court  is  concerned.  As  to  whether  the  law 
as  it  Btands  should  be  altered  ought  not  to  be  considered 
by  us,  and  it  has  been  held  in  the  Court  of  Appeal  that 
when  justices  follow  a  previous  decision  of  the  High 
Court  on  a  case  whioh  they  consider  is  similar  they 
ought  not  to  state  a  case  for  the  purpose  of  enabling  the 
decision  of  High  Court  to  be  reconsidered  as  there  is 
another  way  in  which  they  can  make  an  application  to 
High  Court.  Mr.  Soott :  I  understand  that  the  magis- 
trates formally,  for  the  reasons  stated,  refo.se  to  state 
a  case,  and  leave  the  corporation  to  apply  for  a 
mandamus  in  the  usual  way.     The   Chairman :  Quite 


BO. 


»» 


Balfour  Broume,  K.O.  (Leslie  Scott  with  him) 
for  the  corporation  of  Liverpool. — This  case  is 
different  from  Bootle  Overseers  v.  Liverpool  Ware- 
housing  Company  (85  L.  T,  Rep.  45).  It  was  an 
entirely  different  notice  that  the  tenant  in  that 
case  gave  before  the  rate  was  made.  He  stated 
there  distinctly  that  he  did  not  intend  to  occupy 
the  premises  during  the  period  of  the  currency 
of  the  rate.  In  that  case  from  a  date  prior  to 
the  making  of  certain  rates  the  respondents  gave 
notice  to  the  appellants  that  they  intended  to 
keep  certain  warehouses  unoccupied  during  the 
current  overseers'  year  and  to  claim  exemption 
from  the  rates  in  respect  thereof.  All  goods  had 
been  removed  before  the  making  of  the  rate  and 
the  warehouses  had  not  been  used  since  that  date, 
though  they  were  advertised  in  the  list  of  ware- 
bouses  to  let  belong  to  the  respondents.  Each 
warehouse  was  one  of  a  block  through  which 
considerable  shafting  passed,  and  at  the  end  of 
block  was  a  notice :  "  For  storage  apply  to  the 
Liverpool  Warehousing  Company."  A  warehouse, 
in  respect  of  which  notice  had  been  given  to  the 
appellants,  was  still  advertised  on  the  cards  issued 
by  the  respondents,  and  they  bad  tried  to  let  it 
by  notice  affixed  on  the  warehouse,  and  it  was 
held  that  the  justices  were  justified  in  coming  to 
to  the  conclusion  that  there  was  no  occupation  of 
these  warehouses  so  as  to  render  the  respondents 
liable  to  be  rated  in  respect  thereof.  The  whole 
distinction  between  that  case  and  this  is  that 
there  it  was  found  distinctly  by  the  court  that 


MAGISTRATES'  CASES. 


241 


KB.  Div.] 


Rbx  v.  Henderson  ;  Ex  parte  James. 


[K.B.  Div. 


the  tenant  intended  not  to  use  the  warehouse 
during  the  rateable  period,  and  therefore  it  was 
assumed  that  he  was  out  of  occupation.  Here 
the  very  reverse  was  found,  and  the  tenants  have 
expressed  their  intention  to  come  in  whenever 
they  hare  goods  enough.  The  whole  point  depends 
upon  bond  fide  intention.  That  is  shown  by  the 
case  of  Mayor  of  Southend  v.  White  (83  L.  T.  Rep. 
408).  In  that  case  the  respondent  held  certain 
premises  for  a  term  of  years,  and  had  entered  into 
possession,  and  had  used  the  premises  as  a  shop. 
As  the  business  was  only  remunerative  in  the 
summer,  the  respondent  at  the  end  of  the  summer 
looked  up  and  left  the  shop  with  the  intention 
of  not  reopening  the  same  for  business  until  the 
beginning  of  the  following  summer,  and  during 
this  interval  he  had  not  in  fact  returned  to  the 
shop,  and  no  one  lived  therein.  Before  he  left 
he  removed  all  his  stook,  but  left  in  the  premises 
certain  fixtures  and  other  articles.  He  was  entitled 
under  his  lease  to  occupy  the  premises  and  carry 
on  his  business  continuously  throughout  the  year 
except  for  certain  hours  during  the  night.  A 
general  district  rate  was  made  for  the  half  year, 
daring  the  whole  of  which  the  shop  was  so  closed 
in  the  winter,  and  it  was  held  that  the  respondent 
was  in  occupation  of  the  premises  during  the  time 
they  were  so  closed,  and  was  liable  to  pay  the 
half  year's  rate  accordingly.  There  the  occupier 
of  that  shop  never  intended  not  to  occupy,  and  in 
this  case  also  the  owner  of  the  warehouse  never 
intended  not  to  occupy.  He  was  only  waiting 
until  he  got  goods  enough  to  fill  half  the  ware- 
house. In  Gage  v.  Wren  (87  L.  T.  Rep.  271)  the 
respondent  took  a  lease  of  a  house  and  fur- 
nished it  for  the  purpose  of  receiving  boarders. 
She  did  not  reside  in  the  house,  and  in  Dec.  1900 
removed  from  the  house  all  her  furniture  and 
effects  except  certain  fittings/ fixtures,  and  things 
which  she  nad  hired  from  the  previous  tenant. 
She  intended  to  return  to  the  house  in  the 
following  summer,  and  in  May  she  returned 
and  refurnished  the  house,  but,  with  the  excep- 
tion of  the  fittings  and  things  left  therein  the 
house  was  empty  from  Dec.  1900  to  May  1901. 
She  contended  that  she  was  not  liable  for  the 
general  district  rate  for  the  period  from  Dec. 
1900  to  May  1901  on  the  ground  that  during  that 
period  the  house  was  unoccupied  within  the 
meaning  of  sect  221  (2)  of  the  Public  Health  Act 
1875,  but  it  was  held  that  the  proper  inference  of 
law  was  that  the  respondent  had  the  beneficial 
occupation  of  the  house  during  the  whole  period, 
and  was  therefore  not  entitled  to  the  exemption 
in  that  section  in  favour  of  unoccupied  premises, 
but  was  liable  to  the  rate  for  the  whole  period. 
[Lord  Alvxb8TONB,  C.J — But  there,  chattels 
were  left  in  the  place. J  In  Booth  Overseers  v. 
Liverpool  Warehousing  Company  {sup.)  there  was 
found  a  bond  fide  intention  not  to  occupy,  and 
therefore  it  does  not  govern  this  case.  Here 
there  was  occupation  during  practically  the 
whole  year  because  the  tenants  intended  to  fill 
the  warehouse  whenever  they  could,  and  the  mere 
giving  notice  for  particular  days  that  it  is  empty 
does  not  take  it  out  of  occupation  although  it 
takes  it  qnt  of  user. 

Macmorran,  E.G.  (Maxwell  with  him)  for  J.  B. 
Melladew  and  Co. — The  other  side  has  confounded 
two  things,  one  is  possession  which  amounts  to 
the  right  to  occupy,  and  the  other  is  occupation. 
In  law  rateability  depends  upon  occupation  and 
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not  upon  possession.  In  Crowther  Smith  v.  New 
Forest  Union  (61  L.  T.  Rep.  870)  the  owner  was 
endeavouring  to  lot  his  land  and  had  put  up  a 
notice  to  that  effect,  but  he  had  not  actually  let 
it,  and  the  Court  of  Appeal  held  that  he  was  not 
rateable  though  he  had  the  legal  possession 
because  he  was  not  in  actual  possession,  and 
Lord  Esher  said  that  legal  possession  was  not 
enough  to  make  the  owner  the  occupier. 
Occupation  is  a  question  of  fact  and  of  degree  in 
every  case.  Intention  has  nothing  to  do  with  it, 
it  is  the  faot  of  the  occupation  of  the  premises 
which  is  the  test  of  rateability.  Occupation 
involves  and  implies  something  in  the  nature  of 
use,  and  unless  there  is  such  use  there  is  not  such 
occupation  as  makes  a  person  rateable.  This  case 
iscovered  by  the  decision  in  Booth  Overseers  v. 
Liverpool  Warehousing  Company  (sup.). 

Leslie  Scott,  in  reply,  referred  to 

Rochdale  Canal  Company  v.  Brewster,  71  L.  T. 
Rep.  243  ;  (1894)  2  Q.  B.  852. 

Lord  Alvbr8TONK,  C.J. — I  think  that  it  is  very 
important  in  this  case  that  we  should  adhere  to 
the  rule  that  where  a  case  has  been  decided  in 
this  court  and  there  is  really  no  substantial 
distinction  between  it  and  the  case  whioh  is  being 
considered  we  ought  to  follow  it.  I  therefore  do 
not  propose  to  discuss  the  merits  of  the  case  of 
Bootle  Overseers  v.  Liverpool  Warehousing  Com- 
pany  (sup.),  and,  unless  it  is  distinguished  really 
on  fair  grounds,  I  think  we  ought  to  follow  it.  I 
think  Mr.  Macmorran  has  satisfied  me,  and  Mr. 
Leslie  Scott  does  not  at  all  dispute  that  the 
question  is,  Has  there  been  occupation  during 
part  of  the  year  P  If  there  is  occupation  during 
part  of  the  year  the  person  is  entitled  to  relief 
for  the  part  of  the  year  during  whioh  he  does  not 
occupy,  and  I  think  the  distinction  must  be 
drawn  between  the  intention  to  occupy  and  the 
intention  to  use.  If  there  is  no  occupation  the 
intention  to  use  is  not  enough.  Applying  the 
case  of  Bootle  Overseers  v.  Liverpool  Warehousing 
Company,  and  accepting  it  for  the  purpose  of 
to-day  as  a  correct  enunciation  of  the  law,  what 
have  the  magistrates  found  in  the  case  P  They 
say  :  "  We  found  as  a  fact  that  there  had  been  no 
occupation  of  the  warehouse  during  the  said 
periods,  and  we  therefore  dismissed  the  said 
information.  The  following  transcript  of  the 
shorthand  note  taken  on  that  occasion  correctly 
sets  forth  what  was  said  on  that  occasion.  (The 
Chairman)  We  have  given  this  case  our  very 
special  careful  consideration,  and  have  arrived  at 
a  unanimous  conclusion  upon  the  evidence  given 
that  Messrs.  Melladew  were  not  in  occupation  of 
the  warehouse  No.  3,  Neptune-street  during  the 
period  for  which  the  rates  are  claimed,  and  we 
cannot  therefore  issue  the  distress  warrant  asked 
for.  We  consider  the  law  is  settled  so  far  as  this 
court  is  concerned  by  the  Bootle  case,  and  the 
matter  resolves  itself  so  far  as  we  are  concerned 
into  the  question  of  fact.  Was  there  any 
occupation  or  not  P  We  find  there  was  not."  It 
seems  to  me,  therefore,  that  unless  Mr.  Leslie  Scott 
can  go  the  length  of  saying  there  was  no  evidence 
of  an  absence  of  occupation  we  ought  to  follow 
the  Bootle  case.  I  express  no  opinion  on  the 
matter — feeling  myself  bound  by  the  authority-— 
but  here  you  have  got  the  fact  of  use  so  put  an 
end  to,  that,  whatever  appliances  are  required  are 
taken  out  of  the  place  and  the  water  is  cut  off. 
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I  think  it  is  going  too  far  to  say  that  there  was  no 
evidence  upon  that  question  of  fact,  it  being 
found  in  the  same  way  as  it  was  in  the  Booth 
case.  The  court  has  thought  it  conclusive  in  the 
matter,  and  I  think  therefore  that  the  appeal 
must  be  dismissed. 

Kennedy,  J. — I  do  not  discuss  the  matter. 
It  appears  to  me  impossible  to  distinguish  this, 
however  ably  Mr.  Scott  has  endeavoured  to 
persuade  me  otherwise,  from  the  Bootle  case.  I 
say  nothing  further  as  to  the  Bootle  case,  except 
that  it  binds  us. 

Ridley,  J. — I  also  think  we  are  bound  by 

the  former  decision.     It  is  true  that  the  facts 

in  this  case  are  somewhat   different,    but   the 

principle  of  the  Bootle  case,  it  appears  to  me, 

applies  to  this.    I  think  the  two  cases  stand  or 

fall  together,  and  that  therefore  the  appeal  must 

be  dismissed.  A        7  , .  ■» 

Appeal  di8mi88ed. 

Solicitors:  F.  Venn  and  Co.,  for  E.  B.  Pick- 
mere,  Liverpool ;  Whitley  and  Co.,  Liverpool. 


Feb.  13  and  18,  1905. 

(Before  Warrington,  J.) 

T.  Tilling  Limited  v.  Dick  Kerr  and  Co. 

Limited,  (a) 

Highway  —  Local  authority  —  Electrification  of 
trimways — Temporary  ratts—Damage  done  by 
contractors — Liability — Limitation  of  action — 
Public  Authorities  Protection  Act  1893  (56  &  57 
Vict.  c.  61),  s.  1 — London  County  Tramways 
(Electrical  Power)  Act  1900  (63  &  64  Vict. 
c.  ccxxxviii.),  s.  6. 

The  L.  C.  C.  entered  into  a  contract  with  D.  K. 
and  Co.  Limited,  the  defendants,  for  the  purpose 
of  adapting  certain  tram  lines  belonging  to  the 
L.  G.  V.  to  be  worked  by  electricity.  The  defen- 
dants, in  the  course  of  their  work,  for  the  purpose 
of  maintaining  the  tramcar  service  uninter- 
rupted, constructed  certain  temporary  lines  of 
rail,  which  were  in  fact  an  obstruction  to  the 
roadway,  and  caused  damage  to  the  omnibuses  of 
T.  T.  Limited,  the  plaintiffs,  using  those  roads. 

The  plaintiffs  sued  the  defendants  for  the  damage. 

The  defendants  pleaded  (1)  that  the  obstructions 
were  placed  in  the  road  under  statutory  autho- 
rity ;  (2)  that  they  were  protected  by  sect.  1  of 
the  Public  Authorities  Protection  Act  1893  (56 
&  57  Vict.  c.  61),  the  action  having  been  brought 
more  than  six  months  after  the  cause  of  action 
accrued. 

Held,  (1)  that  the  construction  of  these  temporary 
lines  by  the  defendants  was  not  authorised  by 
sect.  6  of  the  London  County  Tramways 
(Electrical  Power)  Act  1900  (63  &  64  Vict, 
c.  ccxzzviii.),  not  being  works  necessary  for 
adapting  the  tramways  to  be  worked  by  electricity, 
and  the  defendants  were  accordingly  not  pro- 
tected by  it ;  and  (2)  that  the  Public  Authorities 
Protection  Act  1893  did  not  extend  to  inde- 
pendent contractors  doing  under  contract  and 
for  their  own  profit  the  works  which  a  public 
body  was  authorised  to  do,  and  that  the  plain- 
tiffs were  entitled  to  the  relief  asked  for;  the 
amount  to  be  ascertained  by  the  official  referee. 

(a)  Reported  by  H.  M.  Charters  Maophkrbon,  Esq., 
—  Barriater-atLaw. 


Action. 

The  defendants,  a  large  firm  of  contractors, 
were  employed  by  the  London  County  Council 
early  in  tne  year  1903  to  reconstruct  and  electrify 
for  them  certain  existing  tramways  in  South 
London  in  accordance  with  the  powers  and  pro- 
Tisions  of  the  London  County  Tramways  (Elec- 
trical Power)  Act  1900,  the  London  County 
Council  (Tram  way 8  and  Improvements)  Act  1901, 
and  the  Tramways  Act  1870. 

By  a  contract  dated  the  3Lst  Dec.  1902,  the 
defendants  undertook  the  work  described  therein, 
and  in  a  specification  annexed,  at  a  certain 
price. 

The  specification  provided,  amongst  other 
things,  that  the  contract  should  include  the  pro- 
vision and  maintenance  of  all  temporary  lines, 
turnouts,  and  crossover  roads  to  be  used  during 
reconstruction,  so  as  to  interfere  as  little  as 
possible  with  the  tramway  traffic.  The  contract 
and  specification  also  contained  provisions  casting 
upon  the  defendants  the  duty  of  observing  the 
provisions  of  the  statutes  and  the  responsibility 
for  all  damage  caused  by  interference  with 
traffic  or  otherwise;  and  by  clause  13,  which 
particularly  dealt  with  the  continuance  of  the 
tramway  traffic  during  the  reconstruction,  it  was 
provided : 

The  reconstruction,  unless  specially  otherwise  ordered 
by  the  engineer,  is  to  be  oarried  out  upon  one  track  only 
for  eaoh  section  opened  at  one  time.  The  contractor* 
shall  provide  all  flash  or  raised  temporary  junctions  and 
turnouts  for  diverting  the  horse-car  traffic  so  that  it  can 
be  oarried  on  for  both  the  np  and  down  services  on  the 
track  not  in  process  of  reconstruction,  and  they  are  to 
lay  flush  or  raised  temporary  lines  as  required  between 
the  turnouts,  if  so  ordered  by  the  engineer,  to  ensure 
that  the  prooess  of  excavation,  removal  of  pipes  and 
sewers,  or  the  general  prooees  of  reconstruction  shall 
interfere  ae  little  as  possible  with  the  regular  tramway 
aer vices  along  or  orossing  the  route.  Before  any  break- 
ing up  of  the  street  is  oommenoed  tbo  tramway  traffic 
is  to  be  established  to  the  satisfaction  of  the  engineer 
and  the  tramway  manager  over  the  substituted  lines, 
and,  should  any  operation  require  any  further  provision 
of  temporary  lines  to  carry  on  the  traffic,  such  provision 
is  to  be  made  by  the  contractors  and  the  traffic  satisfac- 
torily established  without  extra  charge  before  the  work 
is  prooeeded  with. 

Clause  14  provided  that  the  traffic  was  in  no 
case  to  be  suspended  on  mora  than  one  line. 

The  plaintiffs  were  omnibus  and  carriage  pro- 
prietors owniug  a  large  number  of  public  omni- 
buses,   which   plied    for    hire    in    the  principal 
thoroughfares  of  South  London,  and  they  alleged 
that  the  defendants  in  course  of  their  operations 
had  unlawfully  obstructed  certain  thoroughfares 
by  laying  and  maintaining  upon  the  surface  of  that 
part  of  the  road  which  was  open  for  vehicular  traffic 
raised  tram  rails  in  such  a  manner  that  the  upper- 
most surface  of  such  rails  was  not  on  a  level  with 
the  surface  of  the  road,  as  required  by  the  Tram- 
way Acts,  but  projected  above  it  to  the  extent  of 
the  fall  depth  of  the  rail,  thereby  committing  a 
public  nuisance;   that  in  consequence  of    these 
obstructions  the  plaintiffs'  omnibuses  had  been 
frequently  injured.     In  addition  to  some  sixty- 
nine  specific  instances  of  accident  or  injury  given 
in  their  particulars,  the  plaintiffs  also  complained 
of  damage  caused  by  the  undue  and  extra  strain 
put   upon    their    omnibuses    when  using     these 
thoroughfares  through   being    obliged    to    con- 
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tinually  cross  and  recross  these  raised  rails ;  and 
they  farther  alleged  that  the  upkeep  of  their 
omnibuses  had  been  thereby  increased,  and  the 
depreciation  of  their  frames,  axles,  and  wheels 
had  been  accelerated. 

The  court  was  not  asked  at  the  trial  to  assess 
the  amount  of  damage  sustained  by  the  plain- 
tiffs, but  only  to  decide  the  question  of  the  lia- 
bility of  the,  defendants,  as  it  had  been  arranged 
that  in  the  event  of  the  defendants  being  held 
to  be  liable  the  actual  amount  of  damage 
suffered  should  be  the  subject  of  a  further 
reference. 

The  plaintiffs  also  alleged  that  the  defendants 
had  been  guilty  of  negligence  in  carrying  out 
their  work,  mainly  on  the  ground  that  they  had 
provided  a  set  of  temporary  raised  rails  for  carry- 
ing on  a  double  line  of  tramway  traffic  while  one 
side  of  the  roadway  was  up  for  electrification, 
instead  of  being  satisfied  to  use  only  "  crossovers  " 
to  turn  the  tram  traffic  on  to  the  existing  single 
tramline. 

The  defendants  pleaded  that  what  they  had 
done  was  only  done  in  pursuance  or  in  execution 
of  statutory  powers,  and  as  to  sixty-seven  of  the 
sixty-nine  specific  instances  of  injury,  which 
happened  six  months  before  the  issue  of  the  writ, 
they  pleaded  the  benefit  of  sect.  1  of  the  Public 
Authorities  Protection  Act  1893,  whioh  enacts  as 
follows : 

Where  after  the  commencement  of  this  Aot  any 
aotion,  prosecution,  or  other  proceeding  is  commenced 
in  the  United  Kingdom  against  any  person  for  any  aot 
done  in  pursuance,  or  exeoution,  or  intended  execution, 
of  any  Aot  of  Parliament,  or  of  any  publio  duty  or 
authority,  or  in  respect  of  any  alleged  negleot  or  default 
in  the  execution  of  any  such  act,  duty,  or  authority, 
the  following  provisions  shall  have  effect :  (a)  The 
aotion,  prosecution,  or  proceeding  shall  not  lie  or  be 
instituted  unless  it  is  oommenoed  within  six  months 
next  after  the  act,  negleot,  or  default  complained  of. 

Sect  6  of  the  London  County  Tramways 
(Electrical  Power)  Aot  1900  provides  that  the 
London  County  Council,  for  the  purpose  of  work- 
ing the  tramways  by  electrical  power,  may  {inter 
alia)  "reconstruct  or  make  such  alterations  of 
the  tramways  and  may  execute  all  such  works  on 
or  in  connection  therewith  in,  over,  or  under  the 
streets  or  roads  in  whioh  the  same  are  laid  as 
may  be  necessary  for  adapting  the  same  to  be  so 
worked." 

The  plaintiffs'  contention  on  this  was  that  the 
laying  of  temporary  raised  rails  for  the  conveni- 
ence of  the  tramway  traffic  was  not  authorised  by 
this  section  as  work  necessary  for  adapting  the 
line  to  be  worked  by  electricity. 

The  action  was  tried  with  witnesses  before 
Warrington,  J.f  sitting  as  an  additional  judge  of 
the  King's  Bench  Division.  The  result  of  the 
evidence  is  stated  in  the  judgment. 

Avory,  K.C.  and  A.  J.  Simon  for  the  plaintiffs. 
—The  defendants  were  negligent  in  the  exercise 
of  their  powers  (if  any),  and  are  liable  for  the 
damage  they  have  done  to  our  omnibuses.  They 
have  no  statutory  powers  to  justify  their  opera- 
tions, as  they  were  not,  within  the  language  of 
sect.  6  of  the  London  County  Tramways  (Elec- 
trical Power)  Act  1900,  works  "necessary  for 
adapting "  the  tramways  to  be  worked  by  elec- 
tricity, but  really  works  to  enable  the  London 
County  Council  to  carry  on  the  existing  traffic  by 
means  of  horse  power  during  the  reconstruction. 


Nor  are  the  defendants,  who  were  independent 
contractors  and  working  for  their  own  profit 
under  their  contract,  protected  by  the  provisions 
of  the  Public  Authorities  Protection  Act  1893 : 

Parker  v.  London  County  Council,  90  L.  T.  Eep. 

415  ;  (1904)  2  K.  B.  531 ; 
The  Tdun,  81  L.  T.  Rep.  10  ;  (1899)  P.  236  ; 
Qreenwell  and  another  v.  Howell  and  another,  82 

L.  T.  Eep.  183 ;  (1900)  1  Q.  B.  535 ; 
Kent  County  Council  v.  Folkestone  Corporation,  92 

L.  T.  Rep.  309  ;  (1905)  1  K.  B.  620. 

Buegg,  K.C.  and  /.  Pike  Glasgow  for  the  defen- 
dants.— The  defendants  were  clearly  acting  within 
their  statutory  powers,  and  these  were  only 
"  works  necessary  for  adapting  the  line  to  be 
worked"  by  electricity  within  the  meaning  of 
sect.  6  of  the  Aot  of  1900.  Even  if  this  were  not 
so,  they  are  within  the  protection  given  by  the 
Act  of  1893.  The  London  County  Council  would 
not  have  escaped  liability,  if  sued,  by  throwing 
the  blame  on  the  contractors : 

Penny  v.  Wimbledon  Urban  Council,  80  L.  T.  Rep. 
615;  (1899)  2  Q.  B.  72. 

The  contractors  here  were  the  agents  of  the 
council. 

Avory,  K.C.  replied. 

Feb.  18.— Washington,  J.— The  plaintiffs  in 
this  case  sue  the  defendants  for  damage  caused  to 
their  omnibuses  by  certain  obstructions  placed  in 
the  highways  over  which  they  travel  by  the  defen- 
dants. The  defence  is  twofold.  The  defendants 
say :  (1)  That  the  obstructions  were  placed  in  the 
road  under  statutory  authority;  and  (2)  that 
they  are  protected  by  the  Publio  Authorities 
Protection  Act  1893,  the  aotion  having  been 
brought  more  than  six  months  after  the  cause  of 
action  accrued.  The  plaintiffs  say  that  even  if 
the  acts  complained  of  were  done  under  the 
statutory  authority,  the  defendants  were  negli- 
gent in  the  exercise  of  their  no* ers,  and  are  there- 
fore liable.  1  find  that  negligence  is  not  proved, 
and,  therefore,  1  need  not  deal  further  with  this 
part  of  the  case.  The  London  County  Council, 
prior  to  the  year  1900,  purchased,  under  statutory 
powers,  the  South  London  Tramways  of  the 
London  Tramways  Company,  and  by  the  London 
County  Tramways  (Electrical  Power)  Act  1900 
provision  was  made  for  the  substitution  of  elec- 
trical for  horse  traction  on  their  tramways.  The 
material  section  of  this  Act  is  the  6th.  [Having 
read  the  section,  his  Lordship  continued :]  The 
special  Acts  of  the  London  Tramways  Company 
and  the  General  Tramways  Act  provide  that  the 
uppermost  surface  of  the  rail  shall  be  on  a  level 
with  the  surface  of  the  street,  and  that  the  rights 
of  the  public  to  pass  over  or  along  the  streets 
shall  not  be  abridged  save  as  in  the  Acts  pro- 
vided. For  the  purpose  of  effecting  the  con- 
version of  the  South  London  system  of  tram  wave, 
the  London  County  Council  made  a  contract  with 
the  defendants,  dated  the  31st  Deo.  1902,  by 
whioh  the  latter  undertook  the  work  described 
therein,  and  in  a  specification  annexed,  at  a  certain 
price.  The  specification  provided,  amongst  other 
things,  that  the  contract  ahould  include  the  pro- 
vision and  maintenance  of  all  temporary  lines, 
turnouts,  and  crossover  roads  to  be  used  during 
reconstruction,  so  as  to  interfere  as  little  as 
possible  with  the  tramway  traffic.  The  contract 
and  specification  also  contained  provisions  casting 
upon  the  defendants  the  duty  of  observing  the 
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T.  Tilling  Limited  v.  Dick  Kerr  and  Co.  Limited. 


[K.B.  Div. 


provisions  of  the  statutes,  and  tbe  responsibility 
for  all  damage  caused  by  interference  with  traffic 
or  otherwise.    Clause  13  of  the  specification  par- 
ticularly   provided  for  the  continuance  of  the 
tramway  traffic.    [His  Lordship  read  the  clause, 
and  continued:]    At  the  trial  a  portion  of  the 
Romney-road,  opposite  the  Royal  Naval  College 
at  Greenwich,  was  taken  as  an  example  of  what 
had  been  done  by  the  defendants.  For  the  purpose 
of  maintaining  the  traffic  on  a  double  line  of 
rails,  and  with  a  desire,  at  the  same  time,  to  inter- 
fere as  little  as  might  be  with  the  ordinary  traffic, 
the  defendants  laid  between  the  kerb  on  one  side 
of  the  road  and  the  permanent  tramway  a  tem- 
porary line  of  rails,  at  the  same  time  closing 
altogether  the  other  half  of  the  road.    The  one 
half  which  was  open  for  traffic  was  thus  occupied 
by  one  of  the  two  permanent  lines  and  by  tbe 
temporary  line.    The  temporary  lire   was  con- 
structed of  rails  with  a  bevel  on  either  side  from 
the  ground  to  the  height  of  2in.  or  thereabouts, 
and  with  a  groove  in  the  top  to  take  the  flange  of 
the  wheel ;  the  uppermost  surface  of  the  rails  was, 
therefore,  not  on  a  level  with,  but  was  above  the 
surface  of  the  street.    At  intervals  there  were 
clamps  and  nuts  projecting  above  the  surface  of 
the  raised  rails.    At  tbe  two  ends  of  each  section 
so  dealt  with,  called  a  "  turnout,"  a  junction  was 
made  between  the  temporary  line  and  the  perma- 
nent  tramway.    -  The    plaintiffs     are    omnibus 
proprietors  using  the  roads  on  which  the  work 
was  done.    I  find  as  a  fact  that  the  raised  rails 
were  an  obstruction  to  the  highway,  and  caused 
damage  to  the  plaintiffs'  omnibuses.    There  is 
evidence,  which    I    accept,  that  it  would  have 
caused  great  public  inconvenience  to  interrupt 
the  service  of  oars,  and  that  less  real  interference 
to  ordinary  traffic  is  caused  by  the  construction 
of  a  "  turnout,1'  such  as  I  have  described,  than  by 
carrying  on   the  tram  service  on  a  single  line 
with  "  crossovers  "  at  intervals.  The  first  question 
is,  Were  the  acts  of  the  defendants  authorised 
by  the  statutes  P  It  is,  I  think,  clear  that  the  acts 
of  the  defendants  would  be  a  cause  of  action  to 
the  plaintiffs,  unless  they  were  so  authorised; 
and,  further,  that  if  the  acts  in  question  are 
authorised  expressly  or  by  necessary  implication, 
the  defendants  would  be  excused,  although  the 
doing  of  them  may  occasion  a  nuisance,  public  or 
private.     It  is  contended  that  the  works  con- 
structed by  the  defendants  are  works  necessary 
for  adapting    the   tramways  to  be  worked  by 
electricity,    and   are,   therefore,    authorised  by 
sect.  6.    [His  Lordship  read  this  section  again, 
observing  that  the  words  in  question  appealed  to 
point  to  permanent  alterations,  and  not  to  tempo- 
rary expedients  for   carrying  on  the  tramway 
traffic,  and  continued:]     I   cannot   adopt   the 
defendants'   construction;    in    my   opinion  the 
works  they  have  constructed  are  not  necessary 
for  adapting  the   tramways   to  be  worked  by 
electricity,  Tout   were   necessary  (if  at  all)  for 
maintaining  the  tramcar  service  uninterrupted. 
Works  for  this  purpose  are,  in  my  judgment,  not 
covered  by  the    Act,    and    the  defendants  are 
accordingly  not  protected  by  it.     Then  arises 
the  question  whether,  as  to  causes   of   action 
arising  more  than  six  months  before  the  date 
of  the  writ,    the  action  is  barred  by  56  &  57 
Vict.  c.  61,  the  Publio  Authorities  Protection 
Act  1893.    The  full  title  is  as  follows :  "  An  Aot 
.generalise  and  amend  certain  statutory  pro- 


visions for  the  protection  of  persons  acting  in  the 
execution  of  statutory  and  other  public  duties  " ; 
and  the  first  section  runs  thus.   THU  Lordship 
read  the  section,  and  continued  :J    It  has  been 
held  that  the  protection  of  the  Aot  extends  to  the 
officers  of  a  publio  body  and  to  persons  acting 
under   their    direct    mandate    (GreenweU    and 
another  v.  Howell  and  another,  ubi  tup.);  but 
there  is  no  case    deciding  that  it  extends  to 
independent  contractors    doing  under  contract 
and  for  their  own  profit  the  works  which  the 
publio  body  is  authorised  to  do.    In  the  absence 
of  authority  I  Bhould  have  been  prepared  to  hold 
that  contractors  undertaking  work  for  their  own 
profit  are  not  within  the  protection  of  an  Act 
passed  as  this  is  "  for  the  protection  of  persons 
acting  in  the  execution  of  statutory  and  other 
public  duties."    (As  to  reading  the  title  as  part 
of  the  Act,  see  Fielding  ▼.  Motley  Corporation, 
(1899)  1  Ch.  1).    I  am  glad  to  find  that  this  view  is 
supported  by  the  decision  of  the  Court  of  Appeal  in 
Kent  County  Council  v.  Mayor,  &c.t  of  Folkestone 
(ubi  sup.).     Without  going  tnrough  the  facts  there 
in  detail,  I  may  say  that  the  question  distinctly 
arose  whether  the  statute  applied  to  the  case 
of  contractors.  V aughan  Williams,  L.  J.  said  this : 
"  But  with  reference  to  this  particular  point,  upon 
which  Darling,  J.  really  disposed  of  the  action,  I 
cannot  agree  with  him,  because,  in  my  judgment, 
the  Publio  Authorities  Protection  Aot  1893  has 
no    application    to  this    act    at   all,    and    my 
reason  for  saying  that  is  this,  that  the  contractor 
who  acted  in  this  case  was  in  no  sense  the  servant 
of   the    local    authority,   the    defendants,    the 
Folkestone  Corporation.      Homer,  L.J.  dealt  with 
the  point  as  follows :   "  In  the  first  place  it  is 
clear  to  me  that  the  Publio  Authorities  Protec- 
tion Act  1893  has  no  application  to  this  case.    It 
was  admitted,  and  rightly  admitted,  on  behalf  of 
the  respondents,  that  they  could  not  say  that  this 
was  an  action,    prosecution,  or    proceeding   in 
respect  of  any  alleged  negleot  or  default  in  the 
execution  of  an  Act  of  Parliament  or  of  a  public 
duty  or  authority.    But  they  contended  that  it 
was  an  action,  prosecution,  or  proceeding  against 
a  person,  which  includes  a  corporation,  for  an 
aot  done  in  pursuance  or  execution,  or  intended 
execution,    of   the  defendants'    publio  duty  or 
authority.    When  the  facts  of  the  case  are  con- 
sidered it  is  clear  that  this  action  does  not  fall  at 
all  within  those  words  which  I  have  just  read. 
The  damage  done  to  the  road  in  question  was 
done  by  certain  contractors,  and  those  contractors 
were  not  the  servants  or  agents  of  the  defendants 
in  doing  that  damage.     The  contractors  were 
simply  persons  who  contracted  to  deliver  certain 
stone  and  material  within  the  limits  of  the  defen- 
dants' borough  ;  and  the  way  they  should  do  that 
was  for  them,  and  not  for  the  defendants,  to  con- 
sider.   Therefore  it  certainly  could  not  be  said 
that  these  acts  were  anything  done  by  the  defen- 
dant corporation  in  pursuance  or  execution,  or 
intended  execution,  of  any  Aot  of  Parliament  or 
any   publio    duty   and  authority.     And  I  need 
scarcely  point  out  that  it  certainly  cannot  be  said 
that  the  contractors,  when  they  did  the  damage, 
were  acting  in  pursuance  or  execution,  or  intended 
execution,  of  any  Act  of  Parliament,  or  in  oonse- 
quence  of  any  publio  duty  and  authority,  for  they 
had  none.    That  shows,  to  my  mind,  that  this 
Act   has  no  application  to  the  present  case." 
Stirling,  L.J.  puts  the  case  even  more  plainly. 
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He  aaya :  M  It  is  said  that  the  Aot  of  1898  applies 
and  it  is  contended  that  this  is  an  action  brought 
for  an  act  done  in  pursuance  or  execution,  or 
intended  execution,  of  an  Aot  of  Parliament  or 
a  public  duty  or  authority;  an  act  done,  it  is 
•aid,  by  the  corporation  of  Folkestone.  Inas- 
much as  the  contractors  were  not  the  servants 
of  the  corporation,  it  certainly  was  not  done  by 
the  corporation,  and  in  my  judgment  it  was  done 
by  the  aot  of  the  contractors,  and  they  were  not 
acting  in  the  execution  of  any  public  duty  or 
authority,  but,  as  I  have  already  said,  simply  in 
performance  of  the  private  obligations  which 
arose  from  the  contract  they  entered  into  with 
the  Folkestone  Corporation.  Therefore,  in  my 
judgment,  the  Act  of  1893  does  nob  apply  at  all. 
In  my  opinion,  therefore,  the  plaintiffs  are 
entitled  to  the  relief  they  ask.  It  is  agreed  that 
the  damages  are  to  be  ascertained  by  some  form 
of  reference.  The  defendants  must  pay  the  costs 
up  to  and  including  judgment  I  propose,  there- 
fore, to  make  declaration  that  the  plaintiffs  are 
entitled  to  recover  damages  in  respect  of  the 
matters  complained  of  in  this  action,  and  to  refer 
it  to  the  official  referee  in  rotation  to  ascertain 
the  amount  of  such  damages.  The  plaintiffs  are  also 
entitled  to  costs  up  to  judgment;  the  subsequent 
costs  must  be  dealt  with  by  the  referee. 

Solicitors :  Hicklin,  Washington,  and  Pasmore ; 
William  Hurd  and  Son. 


Wednesday,  April  5, 1905. 

(Before  Lord  Alvebstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Wbddbbbubn  (app.)  v.  Smith  (resp.).  (a) 

Weights  and  measures  —  Weight  found  to  be 
unjust — Official  stamp  defaced  by  inspector— 
8eisure  of  unjust  machine  —  Prior  test  with 
local  standards — Misconduct. 

The  respondent,  an  inspector  of  weights  and 
measures,  having  found  that  certain  weights 
carried  by  a  coal  carman  were  unjust,  defaced 
the  official  stamps  thereon,  but  did  not  seize  or 
detain  them.  He  also  ascertained  that  the 
weighing  machine  carried  by  the  carman  was 
unjust  by  testing  it  with  some  56Z6.  weights 
on  the  van,  ana  nine  small  local  standard 
weights. 

Two  informations  having  been  preferred  by  the 
appellant  against  the  respondent  under  sect.  49 
of  the  Weights  and  Measures  Act  1878,  alleging 
misconduct  on  the  part  of  the  respondent, 

Held,  that  the  justices  rightly  dismissed  both 
informations. 

Weddbbbttbn  v.  Smith,  No.  1. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent,  under  sect.  49 
of  the  Weights  and  Measures  Act  1878,  for  that 
the  respondent,  being  the  inspector  of  weights 
and  measures  for  the  borough  of  Croydon,  un- 
lawfully and  in  breach  of  his  duty  tampered  with 
and  defaced  the  official  stamps  on  two  561b. 
weights,  and  thereby  misconducted  himself  con- 
trary to  the  statute. 

James  Hunt,  a  coal  carman,  was  on  the  26th 
March  1903  sent  with  a  van  load  of  coal,  and  was 

(«)  Reported  by  W.  dm  B.  Hirbibt,  Esq.,  Barriatar-et-Law. 


on  his  journey  stopped  by  the  respondent,  acting 
under  the  Weights  and  Measures  Acts  1878  and 
1889,  who,  having  ascertained  the  destination  of 
the  load  of  coal,  proceeded  to  the  house  where 
delivery  was  to  be  made  in  the  borough  of 
Croydon.  On  arrival  there  James  Hunt  produced, 
at  the  request  of  the  respondent,  the  weighing 
machine  and  weights  from  the  coal  van,  and  the 
load — namely,  five  sacks  of  coal — was  then  duly 
weighed.  During  the  weighing  of  the  coal  the 
respondent  noticed  that  the  scales  gave  variations, 
and  the  respondent  then  fixed  op  his  official  scale 
beam  (which  beam  was  duly  certified  by  the  Board 
of  Trade),  and  with  a  561b.  local  standard  weight 
tested  the  four  561b.  weights  of  the  company,  and 
found  that  two  of  the  561b.  weights  were  correct 
and  the  other  two  incorrect,  one  to  the  extent  of 
£oz.  and  the  other  to  the  extent  of  joz.  as  com- 
pared with  the  local  standard  weight. 

The  respondent  said  to  James  Hunt  that  the 
two  weights  were  incorrect,  and  he  rejected  them 
as  unjust,  and  he  caused  the  official  Btamps  thereon 
to  be  crossed  with  a  chisel,  and  so  did  deface 
them,  and  then  handed  the  said  weights  so 
rejected  and  defaced  to  the  carman,  telling  him 
they  wtre  incorrect,  and  wanted  adjusting. 

The  respondent,  in  order  to  identify  the  two 
weights  so  found  to  be  unjust  and  so  rejected, 
and  to  prevent  their  being  used  so  as  to  facilitate 
the  commission  of  fraud,  defaced  them  with  the 
chisel. 

The  office  of  the  respondent  as  inspector  of 
weights  and  measures  is  at  the  town  hall,  and  he 
attends  at  such  office  for  the  purpose  of  stamping 
and  verifying  weights. 

The  regulations  with  respect  to  inspectors  and 
the  inspection  of  weights  and  measures  and 
weighing  and  measuring  instruments  made  by 
the  council  of  the  borough  of  Croydon  on  the 
3rd  Feb.  1890,  and  approved  by  the  Board  of 
Trade  on  the  18th  Feb.  1890,  contain  the  following 
clauses : 

7.  Any  Btamps  on  rejected  weights,  measures,  and 
weighing  instruments  anoold  be  defaoed  by  the  inspec- 
tor.   No  fee  is  to  be  charged  on  rejeoted  weights,  &o. 

17.  Where  any  doubt  may  arise  as  to  the  practical 
meaning  or  construction  of  these  regulations  or  as  to 
tbe  accuracy  of  a  weight,  Ac,  the  decision  of  the  Board 
of  Trade  should  be  accepted  by  the  inspector  as  final. 

The  appellant  contended  that  the  power,  if 
anv,  of  the  respondent  to  deface  the  weights  was 
only  exercisable  upon  their  being  brought  or  sub- 
mitted to  him  for  the  purpose  of  verification; 
that  the  power,  if  any,  was  only  exercisable  by  the 
respondent  at  his  office  as  such  inspector  upon 
the  weights  and  measures  being  brought  or  sub- 
mitted to  him  thither  for  the  purpose  of  verifica- 
tion; that  upon  the  respondent  finding  the 
weights  to  be  unjust  he  ought  to  have  seized 
and  detained  the  same,  and  he  ought  to  have  laid  an 
information  or  complaint  against  the  vendors  of 
the  coal  for  having  in  their  possession  for  use  for 
trade  false  weights,  but  that  with  the  exception 
of  such  seizure  and  detention  the  manner  of 
dealing  with  the  weights  should  have  been  left  to 
a  court  of  summary  jurisdiction  to  decide  upon 
the  hearing  of  the  information  or  complaint  as 
prescribed  by  sect.  57  of  the  Weights  and  Measures 
Act  1878 ;  and  that  the  respondent  in  failing  so 
to  seize  and  detain  the  weights  and  in  failing 
to  lay  such  information  or  complaint  and  in  so 


246 


MAGISTRATES'   CASES. 


K.B.  Div.] 


Wbddbrbubn  (app.)  v.  Smith  (reap.). 


[K.B.  Dit. 


defacing  the  weights  was  guilty  of  a  breach  of 
duty  or  misconduct  within  sect.  49  of  the  Weights 
and  Measures  Act  of  1878. 

The  respondent  contended:  (a)  That  the 
weights  were  lawfully  defaced  in  pursuance  of 
regulation  No.  7  set  out  above;  (b)  that  if  the 
regulation  No.  7  did  not  authorise  the  rejection 
and  defacing  of  such  weights  the  question  was 
one  as  to  the  practical  meaning  or  construction 
of  the  regulations,  and  should  be  referred  to  the 
decision  of  the  Board  of  Trade  in  pursuance  of 
regulation  No.  17  set  out  above ;  (c)  that  to  con- 
stitute misconducts  so  as  to  be  an  offence  under 
sect.  49  of  the  Weights  and  Measures  Act  1878 
there  must  be  a  wilful  intent  to  do  wrong : 
(Moore  v.  Brompton  County  Court  Bailiff,  69 
L.  T.  Rep.  140 ;  Rayson  v.  South  London  Tram- 
ways Company,  69  L.  T.  Rep.  491 ;  17  Cox  0.  0. 
691 ;  (1893)  2  Q.  B.  204 ;  Roberta  v.  Woodward,  63 
L.  T.  Rep.  200 ;  17  Oox  0.  0. 139 ;  25  Q.  B.  Div. 
412 ;  Dickinson  v.  Fletcher,  29  L.  T.  Rep.  540 ; 
L.  Rep.  9  C.  P.  1). 

The  justices  found  as  facts  that  the  rejected 
weights  were  unjust ;  that  the  respondent  used 
some  local  standard  weights  in  testing  the  re* 
jected  weights ;  that  the  respondent  in  rejecting 
and  defacing  the  weights  acted  in  good  faith  ana 
in  the  belief  that  he  was  empowered  so  to  do  by 
the  regulations  set  forth  above;  and  that  the 
evidence  did  not  support  the  information. 

They  therefore  dismissed  the  information. 

Wbddbbbubn  v.  Smith,  No.  2. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent,  under  sects.  48 
and  49  of  the  Weights  and  Measures  Act  1878, 
for  that  the  respondent,  being  the  inspector  of 
weights  and  measures  in  the  borough  of  Croydon, 
unlawfully  seized  a  weighing  machine  without 
first  having  tested  the  same  with  local  standards, 
and  thereby  misconducted  himself  contrary  to 
the  statute. 

In  addition  to  the  facts  set  out  in  the  second 
paragraph  of  Wedderbum  v.  Smith,  No.  1  (sup.), 
the  justices  found  the  following  facts. 

The  respoudent  then  tested  the  weighing 
machine  with  the  fair  561b.  weights  of  the  com- 
pany, and  used  nine  small  local  standard  weights 
in  testing  such  weighing  machine  to  ascertain  the 
extent  to  which  such  weighing  machine  was 
unjust.  The  respondent  found  the  weighing 
machine  to  be  unjust  and  called  the  attention  of 
the  carman  to  the  unsatisfactory  condition  of  the 
weighing  machine  and  seized  the  same. 

The  respondent  then  preferred  an  information 
against  the  sellers  of  the  coal  under  sect.  25  of 
the  Weights  and  Measures  Act  1878,  for  that 
they  had  in  their  possession  for  use  for  trade 
within  the  borough  a  weighing  machine  which 
was  false  and  unjust,  which  information  was 
heard  and  determined  at  the  petty  sessions,  when 
the  justices  found  as  a  fact  that  the  weighing 
machine  was  unjust,  and  they  convicted  the 
sellers  and  imposed  a  fine. 

The  appellant  on  the  hearing  of  the  information 
against  the  sellers  was  called  as  a  witness  on 
behalf  of  the  sellers,  and  after  the  conviction  of 
the  sellers  for  the  offence  laid  against  the 
respondent  the  information  referred  to  in  the 
first  paragraph  of  this  case  as  a  common  informer. 
The  appellant  carries  on  business  as  a  soalemaker 


on  his  own  account  and  has  a  number  of  contracts 
with  traders  within  the  County  of  London, 
whereby  he  undertakes  to  keep  such  traders' 
weights  and  measures  in  order. 

The  weighing  machine  referred  to  in  the 
information  in  this  case  was  the  same  weighing 
machine  which  was  found  to  be  unjust,  and  for 
which  the  sellers  were  convicted. 

There  is  no  local  standard  weighing  machine 
or  scales. 

The  course  adopted  by  the  respondent  in 
connection  with  the  seizure  of  the  weighing 
machine  was  in  accordance  with  the  general 
practice  of  inspectors  of  weights  and  measures  in 
the  City  of  London  and  County  of  Surrey. 

The  appellant  contended  (a)  that  by  sect.  48  of 
the  Weights  and  Measures  Aob  1878  and  sect.  7 
of  the  Weights  and  Measures  Act  of  1889,  and 
the  Regulations  of  the  Borough  of  Croydon  made 
in  virtue  of  the  powers  conferred  by  sect  9  of 
the  last-named  Act,  and  approved  by  the  Board 
of  Trade,  an  obligation  was  imposed  on  the 
respondent  to  compare  the  weighing  maohine 
by  means  of  some  local  standard  as  a  condition 
precedent  to  seizing  the  same ;  and  (b)  that  the 
failure  on  the  part  of  the  respondent  so  to  com- 
pare the  machine  before  seizing  it  constituted  a 
breach  of  duty  or  misconduct  in  the  execution  of 
his  office  as  such  inspector  on  the  part  of  the 
respondent  under  sect.  49  of  the  Weights  and 
Measures  Act  1878. 

The  respondent  contended  (a)  that  sect.  48  of 
the  Weights  and  Measures  Act  conferred  a  power 
to  compare  weights  and  measures  with  some 
local  standard,  but  did  not  impose  a  dnty  to 
compare ;  (6)  that  the  words  in  that  section  "  may 
compare  every  such  weight  and  measure  with 
some  local  standard  "  did  not  apply  to  weighing 
machines,  and  that  the  word  '*  measure  "  meant 
measures  of  length  or  capacity  as  set  forth  in  the 
3rd  schedule,  part  1,  of  the  Weights  and  Measures 
Act  1878 ;  (c)  that  the  justices'  conviction  of  the 
vendors  on  the  7th  May  1904  estopped  the  appel- 
lant from  contending  either  that  the  weighing 
machine  was  not  unjust  or  that  the  same  was  not 
lawfully  seized ;  (<2)  that  the  weighing  machine 
was  tested  with  some  local  standard ;  and  (e)  that 
to  constitute  misconduct  so  as  to  be  an  offence 
under  sect.  49  of  the  Weights  and  Measures  Act 
1878  there  must  be  wilful  intent  to  do  wrong. 

The  justices  found  as  facts  that  there  was  no 
local  standard  weighing  maohine  or  scales ;  that 
the  weighing  machine  was  unjust;  that  the  re- 
spondent used  some  local  standard  weights  in 
testing  the  weighing  machine ;  that  the  respon- 
dent acted  in  good  faith  in  seizing  the  weighing 
machine ;  and  that  the  evidence  did  not  support 
the  information,  and  they  dismissed  it  accord- 
ingly. 

By  sect.  48  of  the  Weights  and  Measures  Act 
1878  (41  &  42  Vict.  c.  49)  : 

Ever j  inapeotor  under  this  Aot  authorised  in  writing 
under  the  hand  of  a  justice  of  the  peace,  also  eray 
justice  of  the  peace,  may  at  all  reasonable  times  inspeet 
all  weights,  measures,  Boales,  balances,  steelyards,  and 
weigbug  machines  within  his  jurisdiction  which  an 
nsed  or  in  the  possession  of  any  person  or  on  any  pre- 
mises for  use  for  trade,  and  may  compare  every  such 
weight  and  measure  with  some  local  standard,  and  may 
seize  and  detain  any  weight,  measure,  scale,  balanoe,  or 
steelyard  which  is  liable  to  be  forfeited  in  pursuance  of 
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this  Aot,  and  may  for  the  purpose  of  such  inspection 
enter  any  place,  whether  a  building  or  in  the  open  air, 
whether  open  or  enclosed,  where  he  has  reasonable 
orate  to  believe  that  there  is  any  weight,  measure, 
scale,  balance,  steelyard,  or  weighing  maohine  which  he 
is  authorised  by  this  Aot  to  inspect    .     .    . 

And  by  sect.  49 : 

If  an  inspector  under  this  Aot  stamps  a  weight  or 
measure  in  contravention  of  any  provision  of  this  Aot, 
or  without  duly  verifying  the  same  by  comparison  with 
a  local  standard,  or  is  guilty  of  a  breach  of  any  duty 
imposed  on  him  by  this  Act,  or  otherwise  misoonduots 
himself  in  the  execution  of  his  office,  he  shall  be  liable 
to  a  fine  not  exce?d  ng  five  pounds  for  each  offence. 

By  sect.  7  of  the  Weights  and  Measures  Act 
1889  (52  &  53  Vict.  c.  21) : 

Any  local  authority  may  provide  for  the  use  of  their 
officers  working  standards  of  measure  and  weight,  and 
soale  beams  of  such  material  and  in  such  form  as  the 
Board  of  Trade  may  approve,  and  those  standards  may, 
if  verified  in  such  manner  as  the  Board  of  Trade  from 
time  to  lime  direot,  be  used  for  the  inspection  and 
verification  of  weights  and  measures  as  if  they  were 
local  standards. 

And  by  sect.  29  (1) :  , 

Any  inspector  of  weights  and  measures  or  officer 
appointed  for  the  purpose  by  the  local  authority  may,  at 
all  reasonable  times,  enter  any  building  or  part  of  a 
building  or  other  place  in  which  coal  is  sold  or  kept  or 
exposed  for  sale,  and  may  stop  any  vehicle  carrying 
ooal  for  sale,  or  for  delivery  to  a  purchaser,  and  may 
test  any  weights  or  weighing  instruments  found  in  any 
euch  place  or  vehiole,  and  may  weigh  any  load,  sack,  or 
other  less  quantity  of  ooal,  found  in  any  suoh  plaoe  or 
vehiole,  or  which  is  in  course  of  delivery  to  any 
porobaser    ... 

Lush,  K.O.  and  Tindal  Davis.— On  the  first 
information  the  respondent  ought  to  have  been 
convicted  for  it  was  a  breach  of  his  duty,  and 
therefore  misconduct  on  his  part,  to  deface  the 
weights.  He  can  only  deface  when  the  weights 
are  brought  in  for  verification,  but  when  he 
inspects  he  can  only  seize  or  detain  and  summon 
the  user.  As  to  the  second  information,  there 
was  clear  breach  of  duty  and  misconduct,  for  the 
weights  used  were  those  rejected,  and  there  was 
no  testing  with  any  local  standard. 

Danckwerts,  K.C.  and  Colam,  for  the  respon- 
dent, were  not  called  upon  to  argue. 

Lord  Alvebstonb,  G.J. — The  contentions  put 
forward  on  behalf  of  the  appellant  in  this  case 
are  really  not  arguable  when  the  facts  are  pro- 
perly appreciated.  I  am  not  expressing  any 
opinion  as  to  whether  any  other  proceedings 
would  lie  against  the  respondent,  for  that  is  not 
the  point  here,  and  of  course  there  may  be  very 
good  answers  to  any  other  proceedings.  The 
question  here  is  whether  the  justices  upon  the 
facte  set  out  in  the  case  must  convict  the  respon- 
dent of  misconduct  under  sect.  49  of  the  Weights 
and  Measures  Act  1878.  The  only  allegation  of 
misconduct  in  the  first  case  is  that  the  respondent 
left  the  weights  in  the  possession  of  the  man  and 
did  not  retain  them,  having  previously  defaced 
scamps  upon  them.  The  duty  of  the  inspector 
depends  upon  sect.  48  of  the  Act  of  1878,  which 
authorises  every  inspector  under  the  Aot  at  all 
reasonable  times  to  inspect  all  weights,  mea- 
sures, scales,  balances,  steelyards,  and  weighing 
machines  within  his  jurisdiction  which  are  used 
or  in  the  possession  of  any  person,  or  on  the 
premises  for  use  for  trade,  and  to  compare  every 


such  weight  and  measure  with  some  local  standard, 
and  to  seize  and  detain  any  weight,  measure, 
balance,  or  steelyard,  or  weighing  machine,  which 
is  liable  to  be  forfeited  in  pursuance  of  this  Act. 
Under  this  section  the  inspector  has  power  to 
seize  and  detain ;  but  to  say  that  he  must  seize 
and  detain  a  weight  when  he  has  found  it  unjust, 
and  has  in  consequence  defaced  the  stamps  upon 
it,  is  going  too  far,  for  the  section  does  not 
impose  any  Buch  duty  upon  him,  though  it 
permits  him  to  do  so.  regulation  7  of  the 
borough  of  Croydon's  regulations,  approved  by 
the  Board  of  Trade,  contemplates  the  defacement 
of  an  unjust  weight  by  an  inspector  without 
either  obliging  him  to  seize  or  detain  it.  It 
seems  to  me  it  i8  impossible  to  hold  that  the 
justices  have  arrived  at  a  wrong  conclusion  upon 
the  facts  found  by  them.  I  should  have  come 
to  the  same  conclusion  as  they  did,  and  found 
that  there  was  no  misconduct  within  the  contem- 
plation of  sect.  49  on  the  part  of  the  respondent. 
With  regard  to  the  second  case,  I  think  the  same 
reasons  apply — namely,  that  on  the  facts  the  jus- 
tices were  justified  in  finding  that  there  wan  no 
misconduct. 

Kennedy,  J. — I  agree  that  under  the  circum- 
stances set  out  in  these  cases  there  has  been  no 
misconduct  on  the  part  of  the  respondent.  As 
weights  and  measures  may  be  seized  and  detained 
under  sect.  48  it  may  be  a  question  whether  it  is 
altogether  wise  to  leave  an  unjust  weight  in  the 
possession  of  the  person  using  it.  But  I  am  very 
far  from  saying  that  the  respondent  here  has 
been  guilty  of  misconduct  or  of  a  breach  of  duty 
imposed  on  him  by  sect.  49  of  the  Act. 

Ridley,  J.-I  agree.         Appeah  dUmUsedt 

Solicitors:  Frederick  T.  Mavoby ;  F.  C.  Lloyd, 
Croydon. 


April  5  and  6, 1905. 

(Before  Lord  Alverstone,  C.J ,  Kennedy  and 

Ridley,  JJ.) 

Teouohton  (app.)  v.  Manning  (resp.)  (a) 

Motor-ear — Driving  recklessly — Danger  to  person 
on  car— Motor  Car  Act  1903(3  Edw.  7,  c.  36), 

8.  1. 

The  appellant  having  refused  to  nay  a  toll  for  a 
motor-car,  the  respondent,  the  toll  collector,  placed 
himself  in  front  of  the  car  to  prevent  it  pro- 
ceeding. Having  been  warned  to  stand  clear, 
the  respondent,  after  the  car  was  in  motion, 
hung  on  to  the  side  of  the  car,  was  carried  along, 
and  after  having  ashed  the  appellant  to  stop  fell 
off  and  was  injured.  The  speed  of  the  car  was 
reasonable,  and  no  danger  was  caused  to  anyone 
but  the  respondent. 

The  justices  convicted  the  appellant  of  reckless 
driving  under  sect.  1  (1)  of  the  Motor  Car  Act 
1903. 

Held,  that  the  conviction  was  wrong. 

Case  stated  on  an  information  preferred  against 
the  appellant  by  the  respondent,  a  collector  of 
bridge  tolls  at  Sandwich,  for  that  the  appellant 
on  the  23rd  July  1904,  then  being  the  driver  of  a 
motor-car,  drove  such  motor-oar  recklessly,  con- 
trary to  the  Motor  Car  Aot  1903,  s.  1  (1). 

(a)  Reported  by  W.  db  B.  Hbrbbbt,  Esq.,  B*iTiaft6r-«t-L*w. 
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The  following  facts  were  proved  before  the 
justices : — 

The  appellant,  on  the  23rd  July  1904,  drove 
his  motor-car  over  Sandwich  Bridge,  crossing 
the  river  Stour,  from  the  direction  of  Ramsgate, 
being  stopped  by  the  respondent  within  a  short 
distance  of  and  before  reaching  the  toll-gate, 
situated  on  the  bridge  at  the  side  nearest  to 
Sandwich. 

No  demand  was  made  upon  the  appellant  for 
payment  of  any  toll  before  he  entered  on  the 
bridge,  although  certain  notices  were  exhibited 
in  the  roadway. 

The  appellant  was  informed  by  the  respondent 
that  a  toll  was  payable  for  the  p  assage  of  the 
bridge,  but  he  declined  to  pay,  and  told  the 
respondent  to  take  the  registered  number  of  the 
car  and  backed  it  off  the  bridge  on  the  same 
side  on  which  he  had  entered  it — namely,  the 
Bamegate  side,  and  turned  it  round  with  a  view 
to  proceeding  in  the  direction  in  which  he  had 
come. 

The  respondent  thereupon  placed  himself  in 
front  of  the  car  with  a  view  to  preventing  its  pro- 
ceeding further. 

The  appellant,  having  warned  the  respondent 
to  keep  clear,  set  the  car  in  motion. 

The  respondent  thereupon  proceeded  to  the 
near  side  of  the  car  with  a  view  to  seizing  and 
detaining  it,  or  some  part  of  it. 

The  appellant  proceeded  along  the  road 
to  Ramsgate  at  a  pace  which  was  admitted 
to  be  not  more  than  twelve  miles  an  hour, 
with  the  respondent  hanging  on  to  the  side  of 
the  car,  and  the  respondent  was  carried  213 
yards  in  that  position  with  his  heels  on  the 
ground. 

The  respondent  asked  the  appellant  to  stop, 
which  he  failed  to  do,  and  eventually  the 
respondent  let  go  the  car  and  fell  to  the 
ground  and  was  picked  up  in  an  insensible 
condition. 

The  speed  of  the  oar  while  the  respondent  was 
hanging  thereon  was  in  itself  a  reasonable  speed, 
and  no  danger  was  caused  to  any  person  other 
than  the  respondent. 

It  was  contended  for  the  respondent  that  the 
driving  away  by  the  appellant  of  Mb  motor-car 
under  the  circumstances  above  set  out  was  reck- 
less driving  within  sect.  1  (1). 

It  was  contended  on  behalf  of  the  appellant 
that  these  facts  did  not  constitute  the  offence  of 
reckless  driving  within  the  meaning  of  the 
seotion,  as  there  was  no  evidence  of  recklessness 
in  the  driving  of  the  car  by  the  appellant. 

The  justices  declined  to  go  into  the  question  of 
the  payment  of  the  toll,  and  only  considered  the 
question  as  to  whether  the  appellant  had  been 
guilty  of  recklessly  driving  the  car.  They 
overruled  the  objections  put  forward  on  his 
behalf  and  convicted  him  of  reckless  driving, 
having  regard  to  all  the  circumstances  of  the 
case. 

C.  W.  Mathews  for  the  appellant.— There  was 
no  evidence  here  of  any  offence  within  sect.  1  (1) 
of  the  Motor  Gar  Act  1903.  The  words  "  having 
regard  to  all  the  circumstances  of  the  case  "  do  not 
qualify  "  drives  a  motor-car  on  a  public  highway 
recklessly  or  negligently,"  but  refer  to  the  other 
words  of  the  seotion,  "or  at  a  speed  or  in  a 


manner  which  is  dangerous  to  the  public."    He 
referred  to : 

Smith  y.  Boon,  84  L.  T.  Rep.  593 ; 
Mayhew  v.  Button,  86  L.  T.  Rep.  18. 

The  respondent  was  a  trespasser  on  the  car  and 
was  injured  because  he  was  trespassing. 

Thorn  Drury  for  the  respondent. — There  was 
plenty  of  evidence  for  the  justices,  and  they  have 
found  as  a  fact  on  that  evidence  that  the  appellant 
was  guilty  of  reckless  driving,  having  regard  to 
all  the  circumstances  of  the  case.  These  word* 
refer  to  all  the  seotion,  and  not  only  to  driving 
at  a  speed  and  in  a  manner  dangerous  to  the 
public. 

Lord  Alvebstonb,  C.J. — This  case  raises  a 
question  of  considerable  difficulty,  which  depends 
upon  whether  there  was  any  evidence  on  which 
the  justices  could  find  that  in  the  circumstances 
there  had  been  a  reckless  driving  within  sect  1  (1) 
of  the  Act.  Now,  sect.  1  (1)  of  the  Motor  Gar 
Act  1903  provides:  "If  any  person  drives  a 
motor-car  on  a  public  highway  recklessly  or 
negligently,  or  at  a  speed  or  in  a  manner  which  is 
dangerous  to  the  public,  having  regard  to  all  the 
circumstanoes  of  the  case,  including  the  nature, 
condition,  and  use  of  the  highway,  and  to  the 
amount  of  traffio  whioh  actually  is  at  the  time,  or 
which  might  reasonably  be  expected  to  be,  on  the 
highway,  that  person  shall  be  guilty  of  an  offence 
under  this  Act."  It  is  important  to  notice  that 
the  case  finds  that  the  speed  of  the  oar  was  a 
reasonable  speed,  and  that  no  danger  was  caused 
to  anyone  but  the  respondent.  It  was  contended 
for  the  appellant  that  the  justices  were  wrong  in 
taking  into  consideration  in  connection  with  the 
charge  of  reckless  driving  the  words  "having 
regard  to  all  the  circumstances  of  the  case,"  bot 
I  think  it  is  quite  impossible  to  consider  the 
question  of  negligent  or  reckless  driving  without 
having  regard  to  the  circumstances.  It  is  said 
that  those  words  only  related  to  the  words  "  at  a 
speed  or  in  a  manner  which  is  dangerous  to  the 
public,"  but  I  do  not  think  so,  because  one  most 
consider  all  the  circumstances  of  the  case  before 
one  can  say  whether  there  had  been  negligent  or 
reckless  driving.  I  have,  however,  come  to  the 
conclusion  that  this  conviction  cannot  be  sup- 
ported, but  nothing  that  I  say  must  be  supposed 
to  support  the  view  that  the  driver  of  a  motor- 
car need  not  regard  his  obligations  under  the 
statute  where  there  is  only  one  person  in  the  road, 
whether  he  is  lawfully  there  or  not,  or  whether  he 
could  or  could  not  get  out  of  the  way.  I  think 
that  the  idea  does  prevail  among  some  motor 
<1ii  vers  that  if  they  blow  their  horn  they  are 
justified  in  going  on  at  any  rate  of  speed,  and 
that  people  are  oound  to  get  out  of  the  way. 
This  practice  was  not  universal,  but  it  does  to 
a  large  extent  prevail.  In  this  case  there  was  no 
evidence  of  any  breach  of  the  section  in  view  of 
what  was  intended  to  be  included  by  the  section, 
although  some  question  might  arise  between  the 
toll-keeper  and  the  appellant  in  regard  to  the 
latter's  conduct,  but  a  personal  grievance  as 
between  the  toll-keeper  and  the  appellant  in 
respect  of  the  latter's  conduct  is  not,  however, 
sufficient  to  constitute  evidence  of  driving  which 
was  reckless  in  itself  or  reckless  in  view  of  all 
the  circumstances  of  the  case  as  referred  to  in 
sect  1  (1)  of  the  Motor  Oar  Act  1903.  It  is 
rather  the  case  of  a  very  unfortunate  occurrence 
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which  might,  for  all  I  know,  have  been  caused  by 
want  of  reasonable  care  on  the  part  of  the  appel- 
lant towards  the  respondent,  but  we  should  be 
straining  the  sub-section  if  we  held  that  there 
had  been  a  criminal  offence  under  it  where  there 
had  been  no  reckless  driving  with  regard  to  any- 
body on  the  highway.  I  should  be  slow  to  inter- 
fere where  there  was  any  evidence  before  justices 
that  could  fairly  be  said  to  be  evidence  of  an 
offence,  but  we  ought  not  to  strain  the  statute 
and  turn  into  a  criminal  offence  a  personal 
grievance  of  the  complainant  independent  of  what 
would  be  regarded  as  reckless  or  negligent  driving 
within  the  statute. 

Kennedy,  J. — I  do  not  think  that  this  was 
within  the  section,  properly  and  fairly  read,  for  my 
view  of  the  intention  of  the  section  is  to  prevent 
misconduct  in  the  management  of  a  motor-car 
towards  the  public  who  were  outside  it  on  the 
highway.  The  section  was  not  meant  for  the 
protection  of  persons  on  the  car  itself,  bat  was 
for  the  protection  of  persons  using  the  highway. 
I  do  not  think  that  the  intention  was  to  punish 
anyone  who  was  reckless  as  regards  passengers 
on  the  car. 

Eidlk,  J.  ooncnrrod.  Appe<d  aUomd 

Solicitors :  Sandford  and  Co. ;  Hare  and  Co., 
for  F.  W.  Hardman,  Deal. 


Friday,  April  7, 1905. 

(Before  Lord  Alverstone,  O.J.,  Kennedy  and 

Ridley,  JJ.) 

Wolpendhn  (app.)  v.  McCulloch  (resp.).  (a) 
Food  and  drugs — Milk — Deficiency  in  fat — Sold 
at  from  cow— Not  tampered  with,  or  adulterated 
—SaZe  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict.  c.  63),  «.  6. 

The  appellant  woe  charged  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act  1875  for  selling 
milk  not  of  the  nature,  substance,  and  quality 
demanded,  as  such  milk  contained  only  2*81  per 
cent,  of  milk  fat. 

It  was  proved  that  there  had  been  no  adulteration 
of  or  abstraction  from  the  milk,  but  that  the 
deficiency  of  fat  was  due  to  the  cows  not  having 
been  milked  for  fourteen  hours,  and  the  fat 
becoming  absorbed  by  the  cows.  The  hours  of 
milking  adopted  by  the  appellant  were  the  hours 
usually  adopted  in  the  district 

The  justices  were  of  opinion  that  they  were  bound 
to  convict  by  the  decision  in  Smithies  v.  Bridge 
(87  L.  T.  Rep.  167 ;  (1902)  2  K.  B.  13). 

Held,  that  the  justices  ought  to  have  considered 
whether  the  milk  was  of  the  nature,  substance, 
and  quality  demanded ;  that,  unless  the  quantity 
of  milk  fat  which  was  absent  was  so  large  as  to 
point  to  an  abnormal  stale  of  things,  there  was  no 
evidence  upon  which  they  could  convict  under  the 
circumstances. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  for  that  he  sold 
a  certain  article  of  food — to  wit,  a  pint  of  milk — 
which  was  not  of  the  nature,  substance,  and  quality 
of  the  article  demanded  by  the  respondent,  the 
purchaser,  contrary  to  the  provision*  of  Beet.  6  of 
the  Sale  of  Food  and  Drags  Act  1875  (38  &  39 
Vict.  c.  63). 

(a*  Reported  by  W.  DB  B.  Hbkbirt,  Esq.,  Barrister  at  Law. 

Mag.  Cab.— Vol.  XXII. 


On  the  hearing  of  the  information  the  following 
facts  were  proved : — 

About  nine  o'clock  in  the  morning  of  the 
23rd  July  1904,  at  Bootle,  the  respondent  met 
the  appellant's  agent  delivering  milk  in  M.-road 
in  the  borough,  and  asked  to  be  supplied  with  a 
pint  of  milk,  and  was  served  by  the  appellant's 
agent  from  a  two-gallon  can,  and  the  respondent 
paid  for  the  milk  the  sum  of  2d.,  which  was  the 
recognised  price  for  new  milk. 

The  respondent  stated  that  he  purchased  the 
milk  for  analysis  by  the  public  analyst,  divided 
the  sample  into  three  parts,  and  otherwise 
complied  with  the  requirements  of  the  Acts.  The 
public  analysts  for  the  borough  gave  their 
certificate  in  the  following  terms : 

We,  the  undersigned  public  analysts  for  the  said 
borough  of  Bootle,  do  hereby  certify  that  we  reoeived 
on  the  23rd  July  1904  from  Inspeotor  H.  V.  Smith  a 
sample  of  milk  for  analysis,  and  have  analysed  the  same 
and  declare  the  result  of  our  analysis  to  be  as  follows : 
We  are  of  opinion  that  the  said  sample  oontained  the 
parts  as  under — 2*81  per  oent.  fat,  8*94  per  oeut.  other 
solids,  11'  75  per  oent.  total  solids,  and  that  it  is  slightly 
deficient  in  cream.  Observations. — No  change  had  taken 
place  in  the  constitution  of  the  sample  that  would  inter- 
fere with  the  analysis. 

It  was  proved  by  the  production  of  the  analysts* 
certificate,  and  not  disputed  by  the  appellant, 
that  the  milk  supplied  oontained  only  2*81  per 
cent,  of  fat,  and,  further,  that  the  cows  from 
which  the  milk  had  been  obtained  had  been 
milked  at  about  four  o'clock  in  the  morning  of 
the  23rd  July,  and  that  the  milk  so  sold  as  above- 
mentioned  had  not  been  tampered  with  or  adulte- 
rated in  any  way,  but  was  in  the  same  condition 
exactly  as  it  had  come  from  the  cows  at  that 
milking. 

It  was  further  proved  that  the  cows  before  the 
four  o'clock  milking  had  not  been  milked  for  at 
least  fourteen  hours — that  is  to  say,  at  about  two 
o'clock  in  the  afternoon  of  the  previous  day — and 
that  the  small  percentage  of  fat  above-mentioned 
was  accounted  tor  by  the  fact  of  that  long  interval 
between  the  two  milkings,  a  portion  of  the  fat  of 
the  milk  during  that  interval  of  fourteen  hours 
becoming  absorbed  by  the  cows. 

It  was  also  proved  that  the  hours  of  milking 
adopted  by  the  appellant — viz.,  four  o'clock  in 
the  morning  and  two  o'clock  in  the  afternoon — 
were  the  hours  usually  adopted  by  the  trade  in 
the  borough  and  also  in  the  neighbouring  city  of 
Liverpool  and  district. 

The  regulations  of  the  Board  of  Agriculture 
called  the  "  Sale  of  Milk  Regulations  1901/' 
dated  the  5th  Aug.  1901,  state  as  follows : 

(1)  Where  a  sample  of  milk  (not  being  milk  sold  as 
skimmed  or  separated  or  condensed  milk)  contains  less 
than  3  per  oent.  of  milk-fat,  it  shall  be  presumed  for  the 
purposes  of  the  Sale  of  Food  and  Drugs  Aots  1875 
to  1899,  until  the  contrary  is  proved,  that  the  milk  is 
not  genuine  by  reason  of  the  abstraction  therefrom  of 
milk-fat  or  the  addition  thereto  of  water.  (2)  Where 
a  sample  of  milk  (not  being  milk  sold  as  skimmed  or 
separated  or  condensed  milk)  contains  less  than  8'5  per 
cent,  of  milk-solids  other  than  milk-fat,  it  shall  be  pre- 
sumed for  the  purposes  of  the  Sale  of  Food  and  Drugs 
Aots  1875  to  1899,  until  the  contrary  is  proved,  that 
the  milk  is  not  genuine  by  reason  of  the  abstraction 
therefrom  of  milk-solids  other  than  milk-fat,  or  the 
addition  thereto  of  water. 
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The  justices  were  of  opinion  that  there  had  been 
no  adulteration  of  or  abstraction  from  the  milk, 
but,  having  regard  to  the  facts  proved,  they  were 
of  opinion  that  the  offence  charged  had  been 
proved  and  established,  and  that  they  were  bound 
so  to  decide  by  the  decision  of  the  High  Court  in 
the  case  of  Smithies  v.  Bridge  (87  L.  T.  Rep.  167  ; 
(1902)  2  K.  B.  13),  and  they  convicted  the  appel- 
lant. 

Horridge,  K.C.  and  Greer  for  the  appellant. — 
The  conviction  here  was  wrong,  for  the  justices 
were  not  bound  by  the  decision  in  Smithies  v. 
Bridge  (87  L.  T.  Rep.  167 ;  (1902)  2  K.  B.  13),  for 
the  circumstances  here  were  very  different  from 
that  case.  In  this  case  the  cows  were  milked 
at  the  hours  usually  adopted  throughout  the 
district.  The  justices  have  not  decided  the  point 
which  they  bhould  have  considered  —  namely, 
whether  or  not  this  milk  was  of  the  nature,  sub- 
stance, and  quality  demanded.  Smithies  v. 
Bridge  does  not  lay  down  any  hard  and  fast  rule, 
which  the  justices  seem  to  think  that  it  does. 

C.  F.  Pritchard  for  the  respondent. — There 
was  evidence  here  for  the  justices  to  find  that 
the  milk  was  not  of  the  nature,  substance, 
and  quality  demanded.  They  have  considered 
the  facts  and  applied  Smithies  v.  Bridge  to 
those  facts.  The  conviction  was  therefore 
right. 

Lord  Alvbrstonb,  O.J. — The  only  doubt  I  have 
had  in  this  case  since  the  point  has  been  clearly 
put  to  us  by  the  learned  counsel  is  whether  we 
are  quite  justified  in  quashing  the   conviction 
altogether  or  whether  we  must  send  the  case  back 
so  that  the  magistrates  may  themselves  find  as 
they  think  lit  upon  such  evidence  as  there  is ;  but 
inasmuch  as  in  my  opinion  the  magistrates*  deci- 
sion, on  the  ground  on  which  we  can  see  it  pro- 
ceeded, went  upon  a  wrong  basis,  I  think  that 
nothing  would  be  gained  by  sending  it  back  so 
that  this  particular  case  might  be  dealt  with,  as  I 
am  satisfied  the  magistrates  did  not  mean  to 
come  to  an  independent  conclusion  that  the  offence 
had  been  proved.    I  think  it  is  best  in  the  first 
instance  that  I  should  say  after  the  full  argument 
we  have  had  and  a  reconsideration  of  it,  whatever 
may  be  individual  opinions  upon  this  kind  of  case, 
as  to  which  there  is  ample  room,  of  course,  for 
difference,  I  see  no  reason  to  doubt  that  the  judg- 
ment or  the  decision  in  Smithies  v.  Bridge  (87 
L.  T.  Rep.  167  ;  (1902)  2  K.  B.  13)  was  right,  and 
that  it  laid  down  quite  a  different  rule  to  that 
which  1  think  the  magistrates  have  imagined 
in  this  case  it  laid  down.    It  was  a  very  peculiar 
case.    It  had  been  before  two  tribunals  of  fact, 
the  original  justices  and  the  justices  at  quarter 
cessions,  and  both  the  original  justices  and  the 
appeal  justices  had  come  to  the  conclusion  that 
the  offence  was  made  out,  or,  in  other  words,  had 
come  to  the  conclusion  that  the  article  supplied 
was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded.     Then,  upon   appeal,  it 
raised  this  difficult  question:    There  being  no 
de  facto  adulteration  of  the  milk  after  it  left  the 
cow  could  there  be  an  offence  under  the  statute 
in  that  state  of  circumstances  P    It  produced,  as 
those  who  have  heard  the  case  know,  a  difference 
of  opinion  whioh  may  on  such  a  point  be  not 
unnatural.    On  consideration  I  do  not  think  that 
I  should  be  disposed  to  vary  what  I  laid  down  as 
the  test:  "If,    however,   the   article   produced, 


although  it  is  produced  by  the  cow,  is  the  result 
of  an  abnormal  condition  of  things  arising  either 
from  disease,  or  as  here  from  unusual  treatment  of 
the  cow,  I  think  that  that  does  amount  to  evidence 
on  which  the  magistrates  can  find  that  the  article 
is  not  of  the  nature,  substance,  and  quality  of  the 
article  demanded."    That  meant  to  indicate  in  the 
clearest  possible  terms  that  given  milk  in  fact 
defective  in  milk- fat  it  was  a  question  of  fact  for 
the  magistrates  to  deal  with  the  matter.  Perhaps 
I  ought  to  add  that  that  was  certainly  a  very 
peculiar  case  upon  the  facts.    There  was  a  very 
large  deficiency,  no  less  than  30  per  cent.,  and 
it  was  established  that  the  person  from  whom  the 
milk  came  had  been  told  that  the  quality  of  the 
milk  would  be  poor  in  that  respect  in  consequence 
of  the  unusual  and  abnormal  way  in  which  he 
was  milking  his  cows.    Of  course,  when  I  say 
"  abnormal "  I  do  not  mean  to  refer  to  any  fixed 
rule;  I  mean  such  a  method  of  treatment  that 
the  product  is  something   different  to  what  it 
would  ordinarily  and  naturally  be.    If  the  magis- 
trates had  come  to  the  conclusion  that  Mr.  Prit- 
chard asked  us  to  say  they  have,  upon  an  inde- 
pendent question  of  fact  that  the  offence  charged 
had  been  proved  I  should  have  hesitated  very 
much  to  overrule  them  or  to    have  suggested 
we    could   do   more   than  send  the  case   back, 
but  I  do  not  think  that  is  what  they  meant. 
I    think   they    have  stated   it  very  fairly,   and 
have  said  that  looking  to    the  fact  that  there 
was  this  deficiency  and  looking  to  the  fact  that 
the  cows  were  milked  at  intervals  of  fourteen  hours 
and  ten  hours  respectively,  they  thought  they 
were  bound  by  the  decision  of  Smithies  v.  Bridge 
to  decide  in  the  way  in  which  they  did  decide.    I 
think  that  is  wrong.     They  were  not  bound  so  to 
decide ;  they  were  bound  to  consider  the  matter 
for  themselves,  and  to  say  whether  the  article, 
having  regard  to  the  way  in  whioh  it  had  been 
produced, was  of  the  feature,  substance,  and  quality 
of  the  article  demanded.    In  this  case  there  was 
a  very  small  deficiency  of  milk-fat — '19  out  of 
3.    There  was  an  excess  of  solids  other  than 
milk-fat  above  85,  and  there  was  an   express 
finding  that  there  had  been  no  adulteration  and 
that  there  had  been  no  abstraction  of  milk  fat 
The  two  points  upon  which  the  tarn  pie  is  prima 
facie  evidence  that  the  milk  is  not   genuine   by 
reason  of  the  abstraction  therefrom  of  mi  Ik- fat 
or    the    addition     thereto    of    water    are    both 
expressly     negatived.     Therefore,     unless     the 
quantity  of  milk-fat  which  was  absent   was   of 
itself    so   large    as    to    point  to    an  abnormal 
condition  of  things,   there   is   substantially    no 
evidence  on  which  the  magistrates  could  act.     I 
am  quite  clear  the  3  per  cent.,  although  it  is  a 
standard  for  poor  milk,  is  not  intended  to  be  a 
minimum,  because  the  order  of    the  Board  of 
Agriculture  says  expressly:    "It  shall  be  pre- 
sumed for  the  purpose  of    the  sale    until    the 
contrary  is  proved."     Therefore  that  the  Board 
of    Agriculture    regulation    contemplates    that 
there  may  be  milk  with  less  than  3  per  cent,  and 
still  be  genuine  is  abundantly  plain.    That  being 
so  it  seems  to  me  that  the  magistrates  ought  to 
have  asked  themselves  this  question .-    Looking" 
to  the  fact  that  there  is  this  deficiency,  and  that 
there  is  this  method  of  milking  the  cows,  is  the 
article  produced  different  in  nature,  substance, 
and  quality  from   that  asked  for.    I  have    no 
doubt  that  if  they  asked  themselves  that  question 
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they  would  have  come  to  a  conclusion  in  favour 
of  the  appellant.  I  have  no  doubt  that  they  only 
decided  otherwiee  in  consequence  of  the  view 
which  they  took  of  the  extent  to  which  Smithies 
v.  Bridge  was  binding  upon  them.  I  think, 
therefore,  there  is  no  object  in  sending  it  back. 
I  think  the  magistrates  did  proceed  upon  a  view  of 
the  law  which  is  not  in  accordance  with  the  true 
view  of  Smithies  v.  Bridge,  and  therefore  that  this 
appeal  ought  to  succeed  and  the  conviction  be 
quashed. 

Kennedy,  J. — I  am  of  the  same  opinion.    It 
appears  to   me  it  is  impossible  reasonably  to 
read  this  case  without  seeing  that  the  magistrates 
meant  to  decide  and  did  decide  in  favour  of  a 
conviction  because  they  felt  themselves  bound 
so  to    decide    by    the    case    of    Smithies    v. 
Bridge,  and  that  but  for  that  decision  they  would 
have  come  to  another  conclusion.    I  can  draw  no 
other   inference.      Therefore,   it   seems   to    me 
there  is  no  use   sending  the  case  back.    With 
regard  to  Smithies  v.  Bridge  I  am  quite  satisfied 
with   what   my    Lord   has    said,    that  without 
interfering    with    that   case    at    all    or    with- 
out wanting   to   impugn    the   justice    of    the 
decision  of  the  court,  this  case  is  not  that  case  or 
within  the  facts  of  that  decision.    It  is  quite  clear 
upon  the  facts  that  the  state  of  things  here  in 
regard  to  the  condition  of  the  milk  is  very  different 
from  the  state  of  things  there.     If  there  was 
any  question  of  fact  in  any  future  oase  with  regard 
to  what  I  may  call  abnormal  treatment,  using 
those  words  in  a  popular  sense,  of  the  animal 
and  serious  consequences  arising  from  the  treat- 
ment, namely,  a  very  serious  difference  in  the 
quality  of  the  article  tendered  or  given  to  the  buyer 
as  milk,  we  are  not  now  deciding  otherwise  than 
that  it  would  be  a  question  for  the  magistrates  to 
deal  with  as  the  court  held  they  might  deal  with 
it  in  that  case.    It  is  quite  right  they  were  bound 
by  that  case.    On  the  facte  in  this  case  the 
decision  is  founded  simply  as  it   seems  to  me 
upon  the  supposed   compulsory  application    of 
that  case  to  the  facts  of  this  case,  and  I  think 
they  would  not  have  made   that  application   in 
any  way  except  under  the  authority  which  they 
deemed   must   apply   to  the  facte  of  this  case, 
although  those  facts  are  not  the  same  as  there.    I 
think,  therefore,  that  this  appeal  must  be  allowed. 

Ridley,  J. — I  am  of  the  same  opinion.  I 
think  in  the  present  case  when  the  evidence  was 
given  of  the  result  of  the  analysis  there  was  in 
accordance  with  the  regulations  issued  by  the 
Board  of  Agriculture  a  presumption  until  the 
contrary  was  proved  that  the  milk  was  not 
genuine  by  reason  of  the  abstraction  therefrom 
of  milk  fat  or  the  additiou  thereto  of  water; 
but  in  the  evidence  that  was  given  before  the 
magistrates  it  was  proved  that  there  had  been 
no  abstraction  of  milk  fat  nor  any  addition  thereto 
of  water.    In  the  result,  therefore,  there  was  no 

S resumption  that  the  milk  was  not  genuine.  I 
o  not  think  it  follows  that  there  was  a  pre- 
sumption it  was  genuine,  but  at  all  events  there 
was  this,  that  the  matter  was  left  at  large  for 
the  consideration  of  the  magistrates.  I  feel 
pertain  that  they  would  have  come  to  a  conclusion 
in  favour  of  the  appellant  that  the  milk  was 
genuine,  and  that  it  was  of  the  nature,  substance, 
and  quality  demanded  had  it  not  been  for 
the  previous    decision   in    Smithies   v.  Bridge, 


whioh  has  been  referred  to  by  Kennedy,  J.  and 
the  Lord  Ohief  Justice.  I  can  only  say  that  it 
seems  to  me  the  case  is  different  in  its  nature  and 
in  its  facts  from  the  case  of  Smithies  v.  Bridge, 
and  that  it  is  unnecessary  any  further  to  discuss 
whether  the  decision  was  right  or  whether  it  was 
wrong,  but  it  is  certainly  a  very  different  thing  if 
you  have  to  meet  a  set  of  facts  in  whioh  to  the 
knowledge  of  the  farmer  there  is  a  special  cause 
interfering  with  the  cows  and  preventing  them 
from  giving  what  may  properly  be  called  milk  of 
the  normal  value,  ana  when  it  is  merely  a  oase  in 
whioh  the  milking  hours  are  so  divided  that  there 
are  fourteen  hours  on  one  Bide  and  ten  upon  the 
other.  I  cannot  help  thinking  that  the  magis- 
trates simply  proceeded  upon  the  idea  that  the 
former  case  made  it  necessary  for  them  to  convict 
when  in  the  absence  of  that  decision  they  would 
have  acquitted.  I  think  there  was  no  suoh  necessity 
upon  them,  and  that  therefore  the  proper  course 
is  to  say  that  this  conviction  should  oe  quashed. 

Appeal  allowed. 

Solicitors:  Rutherford,  Liverpool;  Sharpe, 
Parker,  Priiehard  and  Co.  for  J.  H.  Farmer, 
Boo  tie. 


Monday,  April  10, 1905. 

(Before  Kennedy  and  Ridley,  JJ.) 

Faulkner  v.  The  Kino,  (a) 

Criminal  law— Arraignment — Offence  after  pre- 
vious conviction — Indictment  charging  previous 
conviction  after  count  for  misdemeanour—' 
Arraignment  of  prisoner  on  count  charging  pre- 
vious conviction  in  first  instance — Error—Lar- 
ceny Act  1861  (24  &  25  Vict.  c.  96),  s.  116— 
Prevention  of  Crimes  Act  1871  (34  &  35  Vict. 
c.  112),  ss.  7,  9. 

The  provision  in  sect.  116  of  the  Larceny  Ad  1861 
regulating  the  proceedings  upon  any  indictment 
for  committing  "  any  offence  "  after  a  previous 
conviction,  and  requiring  that  the  offender  shall, 
in  the   first  instance,    be  arraianed  upon    so 
much  only  of  the  indictment  as  charges  the  sub- 
sequent  offence,    and   that    the  jury  shall    be 
charged  in  the  first  instance  to  inquire  concern- 
ing such  subsequent  offence  only,  is  a  general 
provision,  and,  notwithstanding  the  words  in  the 
beginning  of  the  section  "in  any  indictment  for 
any  offence  punishable  under    this   Act,"  the 
words  •«  any  offence  "  are  not  limited  to  "  any 
offence  punishable  under  this  Act " — that  is,  the 
Larceny  Act  1861 — but  apply  to  and  include '    e 
case  of  an  indictment  for  an  offence  not  punish- 
able under  the  Act  followed  by  a  count  charging 
a  previous  conviction,  in  which  ease  the  fact  of 
the  previous  conviction  cannot  be  put  before  the 
jury  in  the  first  instance. 
A  prisoner  was  arraigned  at  quarter  sessions  upon 
an  indictment  containing  a  count  for  the  mis- 
demeanour of  attempting  to  commit  a  larceny, 
and  also  a  count  charging  a  previous  conviction 
for  felony.  He  was  arraigned  upon  and  pleaded 
not  guilty  to  both  counts  at  the  same  time  and 
was  given  in  charge  to  the  jury  upon  both  counts, 
and  after  the  evidence  hoof  been  given,  but  before 
verdict,  objection  was  taken  by  his  counsel  to  the 
arraignment,  on  the  ground  that  the  prisoner 
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ought  not  to  have  been  arraigned  in  the  first 
instance  on  the  count    charging    the  previous 
conviction.      Effect    was    given  to    this    objec- 
tion;  the  jury  were  discharged  before  giving 
their  verdict,  and  the  prisoner  was  put  back  until 
the  next  sessions.    At  the  next  sessions  he  was 
again  brought  up  for  trial ;  there  was  no  fresh 
arraignment  of  the  prisoner  upon  the  indictment, 
but  he  was  given  in  charge  to  the  jury  upon  the 
first  count  only,   and  he  was  tried,  convicted, 
and  sentenced  upon  the  first  count  only,  the  fact 
of  the  previous  conviction  not  having  been  men- 
tioned to  the  jury. 
Held,  that,  in  arraigning  the  prisoner  in  the  first 
instance  on  the  count  charging  the  previous  con 
viction  before  he  had  been  tried  and  convicted 
on  the  count  charging  the  misdemeanour,  there 
was  a  contravention  both  of  the  general  prin- 
ciple of  law  that  the  previous  conviction  ought 
not,  in  the  absence  of  statutory  provision  to  the 
contrary,  to  be  made  known  to  the  jury  before 
conviction,  and  of  the  provisions  of  sect.  116  of 
the  Larceny  Act  1861 ;  that  it  made  no  difference 
that  the  trial  had  been  postponed  and  that  the 
fact  of  the  previous  conviction  had  not   been 
made  known   to  the  jury  who  convicted;    that 
the  defect  was  a  substantial  one,  which  was  not 
cured  by  verdict,  and  that  therefore  there  was 
error  on  the  record. 

Writ  of  error  in  proceedings  upon  an  indict- 
ment. 

The  prisoner,  the  plaintiff  in  error,  Herbert 
George  F.  Faulkner,  alleged  certain  errors  to 
have  been  committed  in  reference  to  the  record 
and  proceedings  of  the  Birmingham  Quarter 
Sessions  on  the  13th  May  1904,  when  he  was  con- 
victed upon  an  indictment  and  sentenced  to  twelve 
months'  hard  labour. 

The  prisoner  was  indicted  at  the  quarter 
sessions  for  the  city  of  Birmingham  held  in  Feb. 
1904,  upon  an  indictment  which  contained  three 
counts. 

The  first  count  of  the  indictment  charged  that 
.  he,  the  prisoner,  on  the  8th  Dec.  1903,  did  un- 
lawfully attempt  and  endeavour  feloniously  to 
steal  the  sum  of  11. 18s.,  the  moneys  of  Albert 
Grove  (the  prosecutor)  in  attempting  to  rob  a 
till. 

The  second  count  charged  an  offence  under 
sect.  7  of  the  Prevention  of  Grimes  Act  1871 — 
namely,  that  on  the  20th  Feb.  1899  at  the  quarter 
sessions  for  the  city  of  Birmingham  the  prisoner 
was  convicted  on  indictment  of  a  crime  within 
the  meaning  of  the  Prevention  of  Grimes  Act  1871 
(to  wit,  felony),  and  a  previous  conviction  of  a 
rime  (to  wit,  felony)  was  then  proved  against 
him,  and  the  prisoner  was  thereupon  on  the 
20th  Feb.  1899  sentenced  to  be  imprisoned  and 
kept  to  hard  labour  for  six  calendar  months,  and 
that  the  prisoner  within  seven  years  immediately 
after  the  expiration  of  the  sentence  passed  on 
him  for  the  last  of  such  crimes  (to  wit,  on  the 
8th  Dec.  1903  at  the  city  of  Birmingham)  was 
found  in  a  certain  place  (to  wit,  a  shop  of  the  said 
Albert  Grove  in  Dudley-road)  under  such  circum- 
stances as  to  show  that  he  was  about  to  commit 
an  offence  punishable  on  indictment  (to  wit,  felo- 
loniously  to  steal  the  moneys  of  the  said  Albert 
Grove). 

The  third  count  charged  that  before  the  mis- 
demeanour in  the   first   count   mentioned   the 


prisoner  was  convicted  of  felony  at  Stafford 
Quarter  Sessions  on  the  1st  July  1902,  so  that  the 
third  count  charged  a  previous  conviction  in  the 
ordinary  form. 

At  the  quarter  sessions  held  in  Feb.  1904  the 
prisoner  was  called  upon  to  plead  to  the  indict- 
ment in  the  second  court  presided  over  by  the 
assistant  recorder.  He  was  arraigned  upon  all 
three  counts  of  the  indictment  at  the  same  time, 
and  he  was  called  upon  to  plead  to  all  three 
counts,  and  he  pleaded  to  all  three  counts, 
pleading  "Not  guilty"  to  all  three.  The 
prisoner  was  then  given  in  charge  to  the  jury  on 
the  whole  indictment  (including  the  third  count 
charging  the  previous  conviction),  and  the  trial 
proceeded  until  the  whole  of  the  evidence  had 
been  given,  and  then,  before  the  jury  had  con- 
sidered their  verdict,  counsel  for  the  prisoner 
objected  to  the  validity  of  the  arraignment,  on 
all  three  counts,  as  being  contrary  to  the  pro- 
visions of  sect.  116  of  the  Larceny  Act  1861,  in 
consequence  of  the  irregularity  of  the  proceedings 
through  evidence  of  prior  convictions  having  been 
given. 

The  assistant  recorder,  after  consulting  with 
the  recorder,  upheld  the  objection,  and  dis- 
charged the  jury,  and  remitted  the  case  for 
trial  to  the  next  sessions.  The  prisoner  was  then 
recommitted  to  the  Easter  Sessions  and  admitted 
to  bail. 

On  the  13th  May  1904  the  prisoner  again 
appeared  for  trial  before  the  recorder.  He  was 
not  again  arraigned,  nor  was  any  fresh  plea 
taken,  and  he  was  given  in  charge  to  the  jury  on 
the  first  count  of  the  indictment  only.  The 
jury  convicted  tbe  prisoner,  and  he  was  sen- 
tenced on  the  first  count  to  twelve  months'  hard 
labour. 

The  prisoner  then  Bued  out  a  writ  of  error, 
assigning  as  grounds  of  error  that 

In  the  record  and  proceedings  aforesaid  and  also  in 
the  giving  of  judgment  against  the  said  Herbert  .  .  . 
Faulkner  there  is  manifest  error  in  this — to  wit,  that 
the  provisions  of  seot.  116  of  24  &  25  Vict.  o.  96,  ai 
extended  by  seat.  9  of  34  A  35  Viot.  o.  112,  were  contra- 
vened inasmuoh  aa  the  said  George  .  .  .  Faulkner 
was  arraigned  upon  and  called  npon  to  plead  to  and 
did  plead  to  the  three  counts  in  the  indictment  at  one 
and  the  same  time,  notwithstanding  that  the  third 
count  in  the  said  indiotment  was  a  count  charging  a 
previous  oonviotiou,  and  his  pleas  to  the  three  counts 
aforesaid  were  duly  recorded ;  therefore  in  that  there 
is  manifest  error.  There  is  also  error  in  this — to  wit, 
that  the  indiotment  and  proceedings  aforesaid  and  the 
matters  therein  contained  are  not  sufficient  in  law  to 
warrant  the  said  judgment  so  given  against  the  said 
Herbert  .  .  .  Faulkner  or  to  convict  him  of  the 
misdemeanours  or  offenoes  in  the  said  indiotment  or 
any  or  either  of  them ;  therefore  in  that  there  is  mani- 
fest error.     .     .    . 

The  Larceny  Act  1861  (24  &  25  Yict.  c  96) 
provides : 

Sect.  116.  In  any  indiotment  for  any  offenoe  punish- 
able  under  this  Act,  and  committed  after  a  previous  con- 
viction or  convictions  for  any  felony,  misdemeanour,  or 
offenoe  or  offenoes  punishable  upon  nummary  conviction, 
it  shall  be  sufficient,  after  charging  the  subsequent 
offenoe,  to  state  that  the  offender  was  at  a  certain  time 
and  place  or  at  certain  times  and  places  convicted  of 
felony,  or  of  an  indictable  misdemeanour,  or  of  an  offence 
or  offenoes  punishable  upon  summary  conviction  (as  tbe 
oase  may  be),  without  otherwise  describing  the  previous 
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felony,  misdemeanour,  offence,  or  offences  ;  and  a  oerti- 
oate  containing  the  substance  and  effect  only  (omitting 
the  formal  part)  of  the  indictment  and  oonviotion  for  the 
previous  felony  or  misdemeanour,  or  a  copy  of  any  such 
summary  oonviotion,  purporting  to  be  signed  by  the 
olerk  of  the  court  or  other  officer  haying  the  custody  of 
the  records  of  the  oourt  where  the  offender  was  first 
oonvioted,  or  to  which  such  summary  conviction  shall 
hsve  been  returned,  or  by  the  deputy  of  auoh  olerk  or 
officer  (for  which  certificate  or  copy  a  fee  of  five  shillings 
end  no  more  shall  be  demanded  or  taken),  shall,  upon 
proof  of  the  identity  of  the  person  of  the  offender,  be 
sufficient  evidenoe  of  suoh  oonviotion,  without  proof  of 
the  signature  or  official  character  of  the  person  appear- 
iog  to  have  signed  the  same ;  and  the  proceedings  Upon 
any  indictment  for  committing  any  offenoe  after  a 
previous  oonviotion  or  convictions  shall  be  as  follows — 
that  is  to  say  :  the  offender  shall,  in  the  first  instance, 
be  arraigned  upon  so  much  only  of  the  indiotment  as 
charges  the  subsequent  offence,  and  if  he  plead  not 
guilty,  or  if  the  oourt  order  a  plea  of  not  guilty  to  be 
entered  on  his  behalf,  the  jury  shall  be  charged  in  the 
first  instanoe  to  inquire  concerning  suoh  subsequent 
offenoe  only ;  and  if  they  find  him  guilty,  or  if  on 
arraignment  he  plead  guilty,  he  shall  then,  and  not 
before,  be  asked  whether  he  had  been  previously  oon- 
vioted  as  alleged  in  the  indiotment,  and  if  he  answer 
that  he  had  been  so  previously  convicted,  or  stand  mute 
of  malice,  or  will  not  answer  directly  to  such  question, 
the  jury  shall  then  be  charged  to  inquire  concerning 
suoh  previous  oonviotion  or  convictions,  and  in  such 
case  it  shall  not  be  neoessary  to  swear  the  jury 
again.    .    .    . 

The  Prevention  of  Grimes  Aot  1871  (34  &  35 
Tick  o.  112)  provides : 

Sect.  7.  Where  any  person  is  convicted  on  indiotment 
of  a  crime,  and  a  previous  oonviotion  of  a  crime  is  proved 
against  him,  he  shall,  at  any  time  within  seven  years 
immediately  after  the  expiration  of  the  sentenoe  passed 
on  him  for  the  last  of  such  crimes  be  guilty  of  an 
offenoe  against  this  Aot,  and  be  liable  to  imprisonment, 
with  or  without  hard  labour,  for  a  term  not 
exceeding  one  year,  under  the  following  oiroum- 
stanoes  or  any  of  them.  .  .  .  Thirdly,  if  he 
is  found  in  any  place,  whether  public  or  private, 
under  such  oiroomstanoes  as  to  satisfy  the  oourt 
before  whom  he  is  brought  that  he  was  about  to  commit 
or  to  aid  in  the  oommission  of  any  offenoe  punish- 
able on  indictment  or  summary  oonviotion,  or  was 
waitiog  for  an  opportunity  to  commit  or  aid  in  the 
commission  of  any  offence  punishable  on  indiotment  or 
summary  oonviotion. 

Sect.  9.  The  rules  contained  in  the  one  hundred  and 
sixteenth  section  of  the  Aot  of  the  session  h  olden  in  the 
twenty-fourth  and  twenty-fifth  years  of  the  reign  of  Her 
present  Majesty,  chapter  ninety-six,  intituled  "  An  Aot 
to  consolidate  and  amend  the  statute  law  of  England 
and  Ireland  relating  to  Larceny  and  other  similar 
offences,"  in  relation  to  the  form  of  and  the  proceedings 
upon  an  indictment  for  any  offenoe  punishable  under 
that  Aot  oommitted  after  previous  oonviotion,  shall, 
with  the  necessary  variations,  apply  to  any  indiotment 
for  committing  a  crime  as  defined  by  this  Aot  after 
previous  oonviotion  for  a  crime,  whether  the  crime 
charged  in  suoh  indiotment  or  the  crime  to  which  suoh 
previous  conviction  relates  be  or  be  not  punishable 
under  the  said  Aot  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-six. 

Sect.  20.  The  expression  "  crime*'  means,  in  England 
and  Ireland,  any  felony,  or  the  offenoe  of  uttering  false 
or  counterfeit  coin,  or  of  possessing  counterfeit  gold 
or  silver  coin,  or  the  offenoe  of  obtaining  goods  or  money 
by  false  pretences,  or  the  offenoe  of  conspiracy  to 
defraud,  or  any  misdemeanour  under  the  fifty-eighth 
section  of  the  Aot  passed  in  the  session  of  the  twenty- 


fourth  and  twenty-fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-six.  .  .  .  The  expression 
"  offence  "  means  any  aot  or  omission  which  is  not  a 
orime  as  defined  by  this  Aot,  and  is  punishable  on 
indictment  or  summary  oonviotion. 

The  prisoner  was  not  represented  upon  the 
argument,  but  Joy,  the  counsel  who  defended  him 
at  sessions,  was  allowed  to  state  the  facts  on  the 
prisoner's  behalf,  as  amicus  curiae, 

H.  H.  Joy  as  amicus  curiae. — There  is  error  on 
the  face  of  the  record,  and  the  conviction  is  bad. 
The  question  is  confined  to  tbe  first  ground  of 
error  alleged — namely,  that  by  being  arraigned 
on  the  third  count  charging  the  previous  convic- 
tion against  the  prisoner  at  the  same  time  as  he 
was  arraigned  on  the  first  two  counts,  the  pro- 
visions of  sect.  116  of  the  Larceny  Act  1861  were 
contravened.      The   prisoner    was   in    the   first 
instance  arraigned  on  all   three  counts  in  the 
indictment,  which  contravened  the  provision  in 
sect.  116  requiring  the  prisoner  to  be  arraigned  in 
the  first  instance  only  upon  so  much  of  the  indict- 
ment as  charges  the  subsequent  offence.    It  is 
said  that  sect.  116    only  applies   to    "offences 
punishable  under  this  Aot " — that  is,  the  Aot  of 
1861 — and  that  as  the  offence  charged  in  the  first 
count — namely,  an  attempt  to  commit  larceny — 
was  not  an  offence  punishable  under  that  Act, 
the  provisions  in  that  section  as  to  proving  pre- 
vious convictions  do  not  apply.    But  the  words, 
"  and  the  proceedings  upon  any  indictment  for  com- 
mitting '  any '  offence  after  a  previous  conviction 
shall  be  as  follows,"  are  perfectly  general,  and  are 
not  limited  to  offences  under  that  Aot.    No  doubt 
in  the  second  count,  upon  which  the  prisoner  was 
also  arraigned  at  the  same  time  as  on  the  first 
count,  previous  convictions  were  also  charged, 
but  no  objection  can  be  taken  to  that,  as  in  that 
case  the  previous  conviction  was  itself  a  neoessary 
ingredient  in  the  offence  under  sect.  7  of  the  Pre* 
vention  of  Crimes  Act  1871,  and  therefore  the 
offence  charged  in  the  second  count  could  not  be 
proved  unless  by  proving  the  previous  conviction, 
so  that  in  that  case  it  was  not  only  necessary  to 
charge  the  previous  oonviotion,  but  it  was  also 
necessary    to   prove   it    before   convicting   the 
prisoner  of  tbe  offence  charged  in  that  count.    In 
Bex  v.  Pen/old  (86  L.  T.  Rep.  204 ;  (1902)  1  K.  B. 
547)  it  was  held  that,  on  the  trial  of  an  indictment 
charging   the  prisoner  with    an    offenoe  under 
sect.  7  of  the  Prevention  of  Grimes  Act  1871,  the 
previous  convictions  are  a  necessary  ingredient 
of  the  offenoe,  and  may  be  given  in  evidence 
before  the  jury  in  the  first  instance.    The  case, 
however,  is  wholly  different  with  regard  to  the 
charging  the  previous  conviction  in  the  third 
count.  There  the  previous  conviction  was  charged 
simply  in  the  ordinary  form,  and  the  prisoner  was 
arraigned  upon  it  before  he  had  pleaded  guilty 
or  been  found  guilty  upon  the  other  counts.  That 
is  a  contravention  of  sect.  116  of  the  Act  of  1861, 
which  expressly  says  "  t  hat  it  is  only  if  the  j  ury  find 
the  prisoner  guilty,  or  if  on  arraignment  he  shall 
plead  guilty,  "  he  shall  then,  and  not  before,  be 
asked  whether  he  had  been  previously  convicted 
as  alleged  in  the  indictment."    That  is  a  general 

S revision.  The  prisoner's  complaint  was  that  the 
!rown,  Laving  adopted  the  course  of  putting  the 
prisoner  on  trial  on  the  first  two  counts,  had  no 
right  to  go  further  and  arraign  him  at  the  same 
time  on  the  third  count.    The  first  arraignment 
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was  a  bad  arraignment,  not  because  of  the  second 
count,  but  because  of  the  third  count.  The 
second  trial  was  all  right,  if  the  first  arraignment 
had  been  right ;  when  a  prisoner  has  pleaded  to  an 
arraignment,  then  the  arraignment  is  complete. 
The  arraignment  here  was  bad  at  first,  and,  unless 
there  were  a  fresh  arraignment,  the  subsequent 
proceedings  would  be  bad.  The  error  in  this  cose 
was  a  substantial  error  which  was  not  cured  by 
the  verdict ;  it  could  only  be  cured  by  a  new 
indictment  and  a  fresh  arraignment ;  and  where 
any  evidence  is  given  against  a  prisoner  which  is 
not  legally  admissible  the  conviction  is  bad : 

Reg.  v.  Gibson,  56  L.  T.  Eep.  367 ;  18  Q.  B.  Div. 
537. 

/.  O.  Hurst  for  the  Crown. — This  case  is  one  of 
the  utmost  technicality.  On  the  second  trial  the 
prisoner  was  given  in  oharge  to  the  jury  on  the 
first  count  only,  and  no  mention  was  made  to  the 
second  jury  who  convicted  the  prisoner  of  the 
fact  that  there  was  a  previous  conviction.  A 
writ  of  error  lies  only  for  a  substantial  defect ;  it 
lies  "  for  every  substantial  defect  appearing  on 
the  face  of  the  record  .  .  .  provided  such 
defect  is  not  cured  by  verdict":  (Archbold's 
Criminal  Pleading,  p.  252).  This  was  not  a  sub- 
stantial defect ;  even  if  it  was  a  defect  it  was 
formal  only,  and  it  is  one  which  is  cured  by 
verdict ;  and  since  1851,  by  sect  25  of  the 
Criminal  Procedure  Act  1851  (14  &  15  Vict, 
c.  100),  every  objection  for  any  formal  defect 
apparent  on  the  face  of  the  indictment  must  be 
taken  by  demurrer,  or  motion  to  quash,  before  the 
jury  are  sworn.  Even  the  failure  to  comply  with 
the  Vexatious  Indictment  Act  1859  is  not  ground 
for  a  writ  of  error  : 

Knowlden  v.  The  Queen,  10  L.  T.  Eep.  691 ;  9  Cox 
C.  C.  483. 

The  mode  of  arraigning  prisoners  is  given  at 
p.  169  in  Archbold's  Pleading,  and  it  shows  that 
there  was  no  contravention  in  this  case  of 
sect.  116  of  the  Larceny  Act  1861.  The  very  first 
words  of  the  section,  "  In  any  indictment  for  any 
offence  punishable  under  this  Act,"  show  that  the 
section  is  confined  in  its  operation  to  offences 
punishable  under  "this  Act"  — that  is,  the 
Larceny  Act  1861 — and  those  limiting  words  must 
be  taken  as  governing  the  subsequent  words  in  the 
section,  "  and  the  proceedings  upon  any  indict- 
ment for  committing  any  offence  after  a  previous 
conviction  shall  be  as  follows";  so  that  the 
words  "  any  offence  "  in  this  clause  must  be  read 
as  "any  offence  punishable  under  this  Act." 
Applying  that  in  this  case,  the  first  count  charged 
a  crime  which  was  not  an  offence  under  that 
Act;  the  offence  charged  was  an  attempt  to  steal, 
which  was  a  common  law  misdemeanour,  and  not 
an  offence  under  the  Larceny  Act.  Therefore 
sect.  116  of  the  Act  of  1861  does  not  apply.  Nor 
does  sect.  9  of  the  Prevention  of  Crimes  Act 
1871  apply.  That  section  incorporates  certain 
rules  of  procedure  under  sect.  116  of  the  Act  of 
1861  as  to  previous  convictions;  but  sect.  9 
applies  only  in  the.  case  of  crimes  as  defined 
by  "  this  Act,"  and*  therefore  does  not  apply  to 
the  offence  charged  in  the  first  count — namely, 
attempted  larceny — as  that  is  not  a  crime  within 
the  definition  of  "  crime  "  as  given  in  sect.  20  of 
the  Act  of  1871.  Sect.  9  merely  extends  the 
roles  of  procedure  given  in  sect.  116  of  the  Act 


of  1861  to  indictments  "  for  committing  a  crime 
as  defined  by  this  Act  after  previous  conviction 
for  a  crime,"  and,  by  sect.  20,  the  expression 
"crime"  does  not  include  the  offence  charged 
in  the  first  count,  nor  does  it  include  the  offence 
charged  in  the  second  count. 

Kennedy,  J. — In  our  view  this  application  in 
error  on  behalf  of  the  prisoner  ought  to  succeed, 
and  we  have  to  thank  Mr.  Joy  for  bringing  before 
us,  as  amicus  curias,  the  facts  of  the  case  and  the 
points  as  to  which  he  has  informed  us.    The 
prisoner  was  charged   on    an    indictment  con- 
taining three  charges  in  three  different  counts. 
The  first  count  charged  the  commission  of  a 
misdemeanour  in  attempting  to  commit  larceny. 
The  second  count  charged  that  after  two  previous 
convictions  for  felony  he  was  found  in  the  prose- 
cutor's shop  under  such  circumstances  as  to  abow 
that  he  was    about  to   commit  larceny,  which 
amounted  to  an  offence  under  sect.  7  of  the  Pre- 
vention of  Crimes  Act  1871 ;  and  the  third  count 
charged  that  the  prisoner  had  previously  been 
convicted  of  felony.    The  prisoner  was  arraigned 
on  that  indictment  on  all  the  three  counts,  and 
he  pleaded  to  all  the  three  counts  the  plea  of  not 
guilty.    The  trial  proceeded  and  the  evidence  was 
given,  and  then  counsel  on  behalf  of  the  prisoner 
took  the  objection  that  the  arraignment  was  bad. 
Thereupon  the  deputy  recorder,  alter  consultation 
with  the  recorder,  said  that  it  appeared  to  him 
that  the  proper  course  to  adopt  in  the  exercise  of 
his  discretion  was  to  discharge  the  jury.    The 
jury  was  accordingly  discharged,  and  the  prisoner 
was  put  in  the  position  of  having  his  case  post- 
poned till  the  next  sessions.   At  the  next  sessions 
the  prisoner  was  again  brought  up  for  trial,  and 
upon  the  same  indictment;  there  was  no  fresh 
arraignment  of  the  prisoner,  but  he  was  treated 
as  a  prisoner  who  had  already  pleaded  to  the  old 
indictment,  and  the  trial  proceeded  as  a  trial  in 
which  the  prisoner  was  arraigned  and  had  pleaded 
not  guilty.    The  prisoner,  however,  was  at  this 
trial  given  in  charge  to  the  jury  upon  the  first 
count  only,  and  he  was  found  guilty  upon  that 
count  and  sentenced  upon  it.    It  seems  to  me  to 
make  no  difference  that  this  was  a  trial  after  one 
jury  had  been  discharged,  and  we  think  that  upon 
the  ground  stated  in  the  writ  of  error — the  first 
ground — this  application  ought  to  succeed,  and 
for  this  reason,  that  there  was  no  question  that 
in  the  third  count  there  was  a  charge  of  a  pre- 
vious conviction  for  felony  openly  charged  against 
the  prisoner,  and  that  he  was  called  upon  in  the 
first  instance  to  plead  to  that  third  count.    It  is 
a  principle  of  our  law  that  for  the  ends  of  justice, 
except  where  there  is  statutory  provision  to  the 
contrary,  the  fact  of  a  previous  conviction  against 
a  prisoner  ought  not  to  be  made  known  to  the 
jury  until  after  the  prisoner  has  been  convicted. 
It  seem  8  to  me  that  that  principle  has  been 
transgressed  in  this  case,  and  that  in  an  in- 
dictment for  an  attempt  to  commit  a  larceny 
the  prisoner  had  been  charged  with  committing 
that  offence  after  a  previous  conviction.     The 
second  count  in  this  indictment  no  doubt  neces- 
sarily involved  the  allegation  in  the  indictment 
of  previous  convictions  primarily  charged  therein, 
and  according  to  the  decision  in  Rex  v.  Pen/old 
(ubi  sup.),  where  the  previous  conviction  is  a 
necessary  ingredient  of  the  offence,  as  it  was  in 
that  case  and  as  it  is  in   the  second  count  in 
this  case  under  sect.  7  of   the  Prevention  of 
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Grimes  Act  1871,  then  that  previous  conviction 
may  he  given  in  evidence  before  the  jury  in  the 
first  instance.     Therefore  if  the  prisoner  had 
been  tried  upon  that  second  count  alone  the  pro- 
ceedings would  not  have  been  irregular.    Bat  the 
main  charge  here  was  the  first  count — an  attempt 
to  commit  a  larceny.    Now,  the  difficulty  of  the 
prosecution  is  this :  Assuming  that  it  was  proper 
to  charge — as  the  prosecution  did  in  this  case — a 
previous  conviction  for  felony  in  an  indictment 
wbioh  charged  a  misdemeanour  in  attempting  to 
commit  a  larceny,  then  they  have  no  statutory 
authority  which  entitles  them  to  have  the  fact  of 
the  previous  conviction  brought  before  the  jury  by 
arraignment  in  the  first  instance,  and  it  appears 
to  me,  farther,  that  the  provision  in  sect.  116  of 
the  Larceny  Act    1861    has   been  contravened, 
which  tajs  in  terms  that,  in  proceedings  upon 
any  indictment  for  committing  any  offence  after 
a  previous  conviction  or  convictions,  "  the  offender 
shall,  in  the  first  instance,  be  arraigned  upon  so 
much  only  of  the  indictment  as  charges  the  sub- 
sequent offence,  and  if  he  plead  not  guilty    .    .    . 
the  jury  shall  be  charged,  in  the  first  instance,  to 
inquire  concerning  such  subsequent  offence  only." 
The  prisoner  had  been  arraigned  in  this  case  in 
respect  of  a  count  alleging  a  previous  conviction, 
and  it  appears  to  me  that  the  terms   of   the 
section  which  I  have  read  are  perfectly  general. 
There  has  been  in  one  sense  an  extension  of  the 

Provisions  of  that  section  by  sects.  7  and  9  of  the 
Prevention  of  Crimes  Act  1871;  but  it  appears 
to  me  that  neither  of  these  sections  shows  any- 
thing which  can  justify  the  arraignment  of  the 
prisoner  on  these  counts  of  the  indictment  in' 
the  way  in  which  he  was  arraigned.  The  mischief 
was  obvious,  and  it  was  impossible  to  say  what 
injustice  might  not  have  been  done  by  the  publi- 
cation before  the  tribunal  of  the  fact  that  there 
was  alleged  against  the  prisoner  a  conviction  for 
a  previous  offence.  If  it  is  said  that  the  last 
count  ought  not  to  have  been  inserted  at  all,  then 
it  seems  to  me  that  it  is  not  open  to  the  prosecu- 
tion so  to  allege.  The  count  was  there,  and  its 
being  put  before  the  jury  might  prejudice  the 
prisoner  in  his  defence.  It  is  said,  further,  that, 
even  if  the  arraignment  was  irregular  and  im- 
proper, after  verdict  the  defect  was  cured  by  the 
fact  of  the  conviction.  In  my  opinion,  however, 
this  was  a  substantial  defect  Except  in  oases 
where  a  statute  has  created  an  offence  which  can 
only  be  proved  in  a  way  that  involves  the  proof  of 
a  previous  conviction,  then  that  proof  cannot  be 
said  not  to  be  substantial.  I  think  that  the  pro- 
visions of  sect.  116  of  the  Act  of  1861,  treated  as 
extended  by  sects.  7  and  9  of  the  Prevention  of 
Crimes  Act  1871,  have  been  contravened,  and 
that  the  writ  of  error  ought  to  succeed  in  this 


Ridley,  J. — I  agree  with  the  judgment  just 
given,  but  I  should  wish  to  add  a  few  words.  I 
am  sensible  that  we  are  doing  what  is  unconnected 
with  the  merits  of  the  question,  and  that  the 
second  trial  which  did  take  place  was,  as  a  trial, 
properly  conducted  and  was  not  open  to  any  of 
the  objections  that  have  been  urged  during  the 
argument.  .But  the  objections  with  regard  to 
the  proceedings  which  took  place  at  the  previous 
sessions  when  the  prisoner  was  arraigned  cannot 
be  got  rid  of  by  the  argument  of  counsel  for 
the  Crown.  We  must  deal  with  the  matter  as  a 
question  of  principle  in  the  way  my  brother  has 


suggested,  and  if  we  find  that  there  is,  in  view 
of   what   is   stated  on  the  record,  a  substantive 
objection,   we   must  let   it  have  its  full  force 
without  giving  too  much   consideration  to  the 
arguments  that  in  the  result  injustice  may  be 
done.      As  to  the  way  in  which  this   offence, 
committed  after  a  previous  conviction,  ought  to  be 
charged,  I  do  not  think  that  there  is  any  enact- 
ment which  deals  with  the  mode  of  charging  a 
misdemeanour   after   a  previous  conviction  for 
felony,  except  the  provisions  in  sect.  116  of  the 
Larceny  Act  1861  and  in  sect.  37  of  the  Coinage 
Offences  Act  1861.    Up  to  that  time,  so  far  as  I 
am  aware,  there  was  no  statute  containing  any 
such  provisions ;  at  all  events,  there  is  no  mention 
of  any  such  provisions  in  any  of  the  books.    The 
first  Act  in  which  the  matter  is  dealt  with  is  the 
Criminal  Law  Act  1827  (7  &  8  Geo.  4,  c.  28),  and 
in  sect.  11  of  that  Act  there  is  |a  Igeneral  enact- 
ment with  regard  to   indictments    for  felonies 
committed  after  a  previous  conviction  for  felony. 
Under  that  Act  the  whole  inquiry  went  to  the 
jury  together,  and  the  practice  had    been   on 
the    trial    of   any  person  for   any  subsequent 
felony   to   charge   the   jury  to  inquire    at  the 
same  time  concerning  such  previous  conviction 
for    felony.      That    practice     continued    until 
the    Previous    Conviction    Act    1836    (6    &    7 
Will.    4,   c.   Ill),   which,  by   sect.    1,  declared 
that  the  subsequent  felony  was  first  to  be  tried, 
and  that  there  was  to  be  no  mention  of  the 
previous  felony  until  the  subsequent  felony  was 
tried.    That  seems  to  have  been  the  state  of  the 
law  on  this  subject  until  the  Code  of  1861  came 
into  existence,  and  then  we  come  to  sect.  116  of 
the  Act  of  1861,  which  is  set  out  in  Archbold  at 
p.  401,  where  there  is  this  note  at  the  end  of 
sect.  116 :  "  This  section  was  framed  from  7  &  8 
Geo.  4,  o.  28,  s.  11."    Now,  I  think  that  there 
ought  also  to  be  added  to  that  note  that  it  was 
framed  from  Beet.  11  of  7  &  8  Geo.  4,  o.  28,  and 
sect.  1  of  6  &  7  Will.  4,  o.  Ill,  because  it  is  rather 
from   the  latter  section  that  the  provision   in 
sect.  116  of  the  Act  of  1861  whioh  forbids  the 
giving  in  evidence  the  previous  conviction  in  the 
first  instance  is  taken,  and  from  which   it  is 
framed.    That  was  the  state  of  things  when,  in 
the  year  1861,  two  Acts  were  passed— namely, 
the  Larceny  Act  1861  and  the  Coinage  Offences 
Act  1861,  which  deal  not  only  with  previous  con- 
victions for  felony,  but   also  with  the  case  of 
certain  misdemeanours  committed  after  a  previous 
conviction  for  felony  or  misdemeanomr.    In  all 
these  cases  the  machinery  provided  by  sect.  116 
of  the  Larceny  Act  directs  positively  and  affirma- 
tively that  the  substantive  offence  is  to  be  first 
put  before  the  jury,  and  after  that  the  proof  of 
the  previous   convictions.    That  procedure  was 
recognised  in  Bex  v.  Pen/old  (ubi  sup.),  but  in 
that  case  the  distinction  was  drawn  between  the 
general  law  and  the  case  where  it  was  a  constituent 
part  of  the  offence  charged  that  the  prisoner 
should  have  been  previously  convicted ;  and  the 
court  held  that,  where  that  was  the  case,  there 
must  be  evidence  given  of  the  previous  convic- 
tions, because  otherwise  there  would  be  nothing 
against  the  prisoner  before  the  jury  at  all.    That 
procedure  was  under  the  Prevention  of  Crimes 
Act  1871,  and  is  entirely  opposite  to  the  provisions 
applicable  outside  that  Act.    In  this  case,  quite 
rightly,  an  alternative  form  of  the  misdemeanour 
charged  in  the  first  count  was  put  into  the  second 
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count.  Unfortunately,  there  being  one  count 
charging  a  previous  conviction  to  which  the 
general  law  as  to  previous  convictions  would  have 
Been  applicable,  the  procedure  adopted  in  the  first 
instance  was  that  which  applied  to  the  Prevention 
of  Grimes  Act  1871  only,  and,  with  all  the  wish 
that  I  have  to  get  over  that  difficulty,  I  do  not 
find  myself  able  to  do  so.  We  ought  to  remember 
what  was  said  by  Whiteside,  C.J.  in  the  Irish  case 
of  Beg.  v.  Maria  Fox  (10  Cox  C.  C.  502,  at  p.  505), 
and  apply  the  principle  there  laid  down,  although 
we  are  conscious  that  no  mischief  was  in  this  case 
done  to  the  prisoner.  That  mischief  might  have 
been  done  is  sufficient  for  us.  I  have  not  dealt 
with  the  point  raised  by  counsel  for  the  Crown 
as  to  whether  this  offence  was  an  offence  within 
the  Larceny  Act  or  not,  as  being  an  attempt  to 
commit  one  of  the  larcenies  dealt  with  by  the 
Act ;  but,  at  all  events,  it  seems  to  me  to  come 
within  the  latter  part  of  sect.  116,  which  sajs 
that  the  proceedings  for  proving  a  previous  con- 
viction shall  be  as  follows :  [His  Lordship  read 
the  provision  in  the  section.]  If  it  falls  within 
that  provision,  it  matters  not  whether  it  is  a  mis- 
demeanour within  the  Larceny  Act  or  not.  It 
is  not  necessary  to  decide  that  point.  For  these 
reasons  1  agree  with  the  judgment  that  has  been 
given. 

Judgment  for  the  plaintiff  in  error.     Convic- 
tion quashed. 

Solicitor    for    the   prosecution,    /.    E.    Hill, 
Birmingham. 


Wednesday,  April  12, 1905. 

(Before  Lord  Alvbrstonb,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Smith  (app.)  v.  Savaob  (resp.).  (a) 

Adulteration — Sample — Division  for  analysis — 
Article  sold  in  packets — Purchase  of  a  number 
of  packets — Mixing  contents  of  packets  and  divid- 
ing for  analysis — Sale  of  Food  and  Drugs  Act 
1875  (38  &  39  Vict.  c.  63),  s.  14. 

A  purchaser  went  into  a  grocer's  shop  and  asked 
for  cream  of  tartar,  A  box  containing  packets 
labelled  "  cream  of  tartar  "  was  produced.  The 
purchaser,  who  was  purchasing  for  the  purpose 
of  analysis,  asked  for  four  packets,  and  was  sup- 
plied with  four  packets,  which  were  all  similar 
in  size  and  outward  appearance  and  label,  and 
were  taken  from  the  same  box,  and  he  paid  4d. 
for  them.  The  purchaser  emptied  the  contents 
of  the  four  packets  into  one  place  and  then 
divided  the  whole  of  the  contents  into  three  parts 
and  sealed  them  up  ; 

Held,  that  the  purchaser  had  not  made  four  separate 
purchases,  but  had  purchased  one  article  only — 
namely,  cream  of  tartar — and  that,  as  the  contents 
of  the  four  packets  were  mixed  up  together  and 
then  divided  into  three  parts,  the  purchaser  had 
divided  "the  article" — which  was  the  cream  of 
tartar — into  three  parts  in  accordance  with  the 
requirements  of  sect.  14  of  the  Sale  of  Food  and 
and  Drugs  Act  1875,  and  that  no  objection 
could  be  taken  to  the  analysis  upon  the  ground 
that  the  provisions  of  the  section  had  not  been 
complied  with  in  that  respect. 

Mason  v.  Cowdary  (82  L.  T.  Rep-  802 ;  (1900) 
2  Q.  B.  419)  distinguished. 

(a)  Beported  by  W.  W.  Obr,  Eaq.,  Barrlater-at-Law. 


Case  stated  by  justices  of  the  peace  for  the  county 
of  Wilts,  acting  in  and  for  the  division  of  Marl, 
borough  and  Hungerford. 

At  a  court  of  summary  jurisdiction  at  Hunger- 
ford,  on  the  28th  Sept.  1904,  the  respondent, 
Henry  Savage,  a  grocer,  was  charged  upon  an 
information  preferred  by  the  appellant  (Smith), 
of  Swindon,  inspector  of  weights  and  measures 
for  the  northern  district  of  "Wilts,  for  that  he,  the 
respondent,  on  the  9th  Aug.  1904,  did  unlawfully 
sell  to  the  appellant,  to  his  prejudice  as  the  pur- 
chaser thereof,  a  certain  drag — to  wit,  four  penny 
packets  of  cream  of  tartar — which  were  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded  by  the  appellant,  such  cream  of  tartar 
containing  lead  in  the  proportion  of  three- 
fourths  of  a  grain  per  pound,  contrary  to  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875.  Upon 
the  hearing  before  the  justices  the  respondent 
was  acquitted  of  the  charge. 

The  following  facts  were  proved  or  admitted. 

The  appellant  was  the  officer  duly  appointed 
as  the  inspector  under  the  Sale  of  Food  and 
Drugs  Act  1875. 

On  the  9th  Aug.  1904  the  appellant  visited  the 
respondent's  place  of  business,  and  there  saw  the 
respondent,  who  carried  on  the  business  of  a 
grocer.  The  appellant  saw  some  packets  of 
cream  of  tartar  in  the  shop  and  asked  the  respon- 
dent if  he  sold  cream  of  tartar,  whereupon  the 
respondent  produced  a  box  containing  packets 
labelled  "  Finest  cream  of  tartar  —  98  per  cent 
bicarbonate  of  potassium,  B.  P.  1898."  The 
appellant  asked  for  four  packets,  and  was  supplied 
with  four  packets,  which  were  all  similar  in  size 
and  outward  appearance  and  label,  and  were 
taken  from  the  same  box.  He  paid  4d.  for  them, 
and  told  the  respondent  that  the  purchase  had 
been  made  for  the  purpose  of  having  it  analysed 
by  the  county  public  analyst.  The  appellant 
emptied  the  contents  of  the  four  packets  into  one 
place,  and  then  divided  the  whole  of  the  contents 
or  matter  into  three  parts  and  sealed  them  up. 
One  of  the  three  packets  was  sent  by  registered 
post  to  the  county  analyst  for  Wilts.  Another  of 
the  packets  was  handed  to  the  respondent,  and 
the  third  packet  was  retained  and  produced  to  the 
justices  by  the  appellant. 

The  appellant  said  that  cream  of  tartar  mixed 
with  bicarbonate  of  soda  was  used  in  baking 
powder,  and  also  in  the  preparation  of  cakes, 
and  was  also  used  in  the  preparation  of  eeidlitz 

Sowders,  and   in    the   preparation   of    summer 
rinks. 

The  analyst  received  the  sample  of  cream  of 
tartar  (which  then  weighed  about  l$oz.),  and  he 
certified  as  the  result  of  his  analysis : 

I  am  of  opinion  that  the  sample  oontained  the  puts 
as  under,  or  the  percentages  of  foreign  ingredient!  as 
under — namely,  that  it  oontained  lead  in  the  proportion 
of  three-fourths  of  a  grain  per  pound. 

The  analyst  was  called  in  support  of  his  certifi- 
cate, and  his  evidence  and  analysis  were  undis- 
puted. Cream  of  tartar  prepared  according  to 
the  B.  P.  should  not  contain  lead. 

The  appellant,  upon  the  above  facte,  asked  for 
a  conviction. 

The  respondent's  solicitor  raised  the  following 
point  in  answer  to  the  charge — namely,  that  the 
appellant  made  four  separate  purchases,  each 
packet  being  an  article,  and  that  the  appellant 
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did  not,  by  mixing  together  tbe  contents  of  the 
four  packets  and  then  dividing  the  substance  so 
mixed  into  three  parts,  comply  with  sect.  14  of 
the  Sale  of  Food  and  Drugs  Aot  1875  (38  &  39 
Vict,  o.  63).  In  support  of  this  argument  the 
justices  were  referred  to  the  case  of  Mason  v. 
Cowdary  (82  L.  T.  Rep.  802 ;  (1900)  2  Q.  B.  419), 
which  case  was  beard  and  decided  by  Darling 
and  Bigham,  JJ.  on  the  31st  May  1900. 

Tbe  appellant's  solicitor  contended  that  the 
respondent  should  be  convicted ;  that  the  facte  in 
this  case  were  not  similar  to  those  in  Mason  v. 
Cowdary  (ubi  sup.),  and  that  sect.  14  had  been 
properly  complied  with  in  the  present  instance, 
inasmuch  as  the  entire  purchase  had  been  properly 
divided  into  three  parts  as  the  Act  directs.  It 
was  also  pointed  out  on  behalf  of  the  appellant  that 
in  the  case  of  Mason  v.  Cowdary  (ubi  sup.), 
there  was  no  mixing  and  division  of  the  entire 
purchase,  and  that  the  words  of  the  judgment 
went  far  beyond  what  was  necessary  to  decide  that 
case,  and  could  not  be  held  applicable  to  the 
present  case. 

The  question  of  law  arising  on  the  above  state* 
ment  for  the  opinion  of  the  court  was  whether 
npon  the  facts  as  proved  and  found  by  the 
justices  as  stated  above,  the  justices  were  right 
in  so  dismissing  the  summons. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  justices  was  correct,  then  the 
dismissal  was  to  stand,  but  if  the  court  should  be 
of  opinion  to  the  contrary,  then  the  case  was 
to  be  remitted  to  the  justices  with  such  directions 
thereon  as  the  court  might  be  pleased  to  make. 

Sect  14  of  the  Sale  of  Food  and  Drugs  Aot 
1875  (38  &  39  Yict.  o.  63)  provides : 

Tin  person  purchasing*  any  artiole  with  the  intention 
of  auhmifctiog  the  same  to  analysis  shall,  after  the 
pnrebase  shall  have  been  completed,  forthwith  notify  to 
the  seller  or  his  agent  selling  the  artiole  his  intention  to 
have  the  same  analysed  by  the  public  analyst,  and  shall 
[offer  to]  divide  the  artiole  into  three  parts  to  be  then 
sad  there  separated,  and  each  part  to  be  marked  and 
staled  or  fastened  up  in  saoh  manner  as  its  nature  will 
permit,  and  shall,  if  required  to  do  so  [prooeed  accord- 
ingly, and  shall]  deliver  one  of  the  parts  to  the  seller  or 
his  agent 

By  sect  13  of  the  Sale  of  Food  and  Drugs  Aot 
1899  (62  &  63  Yict  o.  51),  the  words  above  printed 
in  brackets  were  repealed. 

H.  Gregory  for  the  appellant. — The  provisions 
of  sect  14  of  the  Sale  of  Food  and  Drugs  Aot 
1875  were  properly  oom  plied  with,  and  the 
justices  were  wrong  in  dismissing  the  summons. 
The  appellant  asked  for  four  packets  of  the 
cream  of  tartar ;  the  packets  were  all  of  the  same 
size  and  outward  appearance  and  label  and  were 
taken  from  the  same  box,  and  he  paid  4d.  for  the 
four  packets.  The  reason  he  bought  tbe  four 
packets  was  to  get  a  sufficient  quantity  to  analyse. 
The  making  up  of  the  article  in  packets  was  merely 
a  means  of  measuring  the  articles,  and  if  the 
appellant  had  asked  for  fourpenoe  worth  of  the 
article,  there  would  have  been  no  question  about 
it  The  section  says  that  the  purchaser  is  to 
divide  "the  article,  that  is,  the  article  pur- 
chased, into  three  parts,  and  so  on.  The 
appellant  strictly  complied  with  that  provision 
in  this  case.  The  article  purchased  was  cream  of 
tartar;  he  emptied  the  contents  of  the  four 
packets  into  one  place,   and  then   divided  the 
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whole  of  the  contents,  that  is,  the  whole  of  "  the 
article"  purchased,  into  three  parts,  so  that  he 
complied  with  the  section.  The  case  of  Mason  v. 
Cowdary  (82  L.  T.  Rep.  802 ;  (1900)  2  Q.  B.  419), 
which  was  relied  upon  by  the  respondent,  is  not 
in  point.  In  that  case  the  inspector  purchased 
from  the  respondent,  who  kept  a  small  general 
shop,  six  twopennv  bottles  of  camphorated  oil. 
There  was  no  mixing  of  the  contents  of  the  six 
bottles,  but  the  inspector  eimp'y  divided  the  six 
bottles  into  three  lots  of  two  bottles  each,  sealing 
each  separate  lot  of  two  bottles  in  a  separate  bag ; 
and  the  justices  were  of  opinicn  that  the  pro- 
visions of  sect.  14  bad  not  be*  n  complied  with, 
and  that  decision  was  upheld  by  Darling  and 
Bigham,  J  J.  The  ground  of  the  decision  there 
was  that  there  had  not  been  a  compliance  with 
the  provisions  of  sect  14,  in  that  the  six  bottles 
were  really  six  articles,  and  that  these  were 
required  to  be  divided  into  three  parts,  but  not 
one  of  the  articles  was  so  divided.  Darling,  J. 
says:  "He  did  not  open  any  of  the  bottles,  or 
mix  or  divide  their  contents."  That  was  really 
the  ground  of  that  decision.  The  quality  of  the  oil 
in  each  bottle  might  have  been  different.  Here, 
however,  the  four  packets  were  all  opened  and 
their  contents  mixed  up,  and  after  the  mixing  up 
the  artiole  was  divided.  That  completely  dis- 
tinguishes the  two  cases. 

H.  D.  Bonsey  for  the  respondent. — The  justices 
were  right  in  the  view  tney  took  of  the  case. 
What  the  justices  have  found  here  is  that  there 
were  four  separate  articles  purchased,  and  not 
one  artiole.  The  section  speaks  of  purchasing 
"  any  article,"  and  then  it  says  that  the  purchaser 
is  to  divide  "  the  artiole  "  purchased.  The  pur- 
chaser asked  for  four  distinct  things  just  as  if 
he  had  asked  for  four  loaves  of  bread,  and,  if  he 
had  asked  for  four  loaves  of  bread,  then  one  of 
the  loaves  would  have  had  to  be  divided.  The 
provision  in  sect.  14  is  a  provision  for  the 
protection  of  the  vendor  in  what  is  a  penal 
Act,  and  it  ought  to  be  construed  striotly 
in  favour  of  the  vendor.  The  present  case 
is  clearly  within  the  decision  in  Mason  v. 
Cowdary  (ubi  sup.).  Darling,  J.  there  said: 
"  Six  bottles  are  six  articles ;  so  here  the  four 
packets  of  cream  of  tartar  are  four  articles.  It 
cannot  be  said  that  merely  cream  of  tartar  was 
demanded;  what  was  demanded  was  the  four 
packets  of  it  To  satisfy  the  section,  one  of  the 
packets  ought  to  have  been  divided  into  the  three 
parts  and  analysed,  and  if  it  be  suggested  that 
one  of  the  packets  would  have  been  too  small,  the 
answer  is  that  it  does  not  matter  whether  the 
article  is  large  or  small  or  what  the  quantity  is ;  all 
that  has  to  be  looked  at  is  the  artiole  purchased. 
[Lord  Alvbestonb,  O.J. — Clearly  the  article 
here  was  cream  of  tartar,  and  the  respondent  sold 
it  as  cream  of  tartar.]  The  only  difference 
between  this  case  and  Mason  v.  Cowdary  (ubi 
sup.)  is  that  in  that  case  the  articles  were  sold  in 
glass  bottles,  whereas  here  they  were  sold  in 
paper  packets,  but  whether  an  article  is  sold  in  a 
glass  bottle  or  in  a  paper  packet  can  make  no 
difference.  The  justices  were  fully  justified  in 
holding  that  the  section  had  not  been  complied 
with. 

JET.  Gregory  in  reply. 

Lord  Alvbestonb,  O.J. —Upon  tbe  whole,  I 
think  that  this  appeal  must  succeed.    Some  quee- 
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tion  might  possibly  arise  in  the  case  of  diffe- 
rent articles  not  of  a  similar  name  or  of 
articles  coming  from  different  persons  being 
mixed  together  in  the  shop,  which  for  analysis 
the  purchaser  proposes  to  mix  up  in  bulk.  That, 
however,  is  not  the  case  with  which  we  have  to 
deal  here.  In  this  case  the  purchaser  asked  for 
cream  of  tartar,  which,  for  the  purpose  of  measure- 
ment, was  put  up  in  penny  packets.  Thereupon  the 
respondent  produced  a  box  containing  the  packets. 
The  appellant  then  said  he  would  take  iour  packets ; 
and  we  have  to  say  whether  because  four  packets  of 
the  same  article,  labelled  in  the  same  way  and 
sold  at  the  same  time  as  cream  of  tartar,  were 
mixed  together  and  then  divided  into  three 
parts,  there  is  a  good  objection  to  the  analysis 
that  follows.  It  seems  to  me  impossible  to  say 
that  that  is  a  good  objection.  The  ca6e  is  not 
at  all  the  same  as  the  case  of  Mason  v.  Cow- 
dory  (ubi  sup.),  where  there  was  no  mixing 
or  dividing  of  the  contents  of  each  bottle.  I 
think  in  this  case  the  magistrates  were  wrong,  and 
that  the  case  must  be  remitted  to  them  to  be 
dealt  with. 

Kennedy,  J. — I  agree. 
Ridley,  J.— I  agree. 

Appeal  allowed.    Case  remitted  to   the  jus- 
tices. 

Solicitor  for  the  appellant,  E.  Bevir,  for  Harry 
Bevir,  Wootton  Bassett. 

Solicitors  for  the  respondent,  Neve,  Beck,  and 
Kirby. 


Thursday,  April  13, 1905. 

(Before  Lord  Alyebstonb,  O.J.,  Kennedy  and 

Ridley,  JJ.) 

Woolwich  Union  (apps.)  v.  Parish  of 
Fulham  (reaps.),  (a) 

Poor  law  —  Settlement  —  Illegitimate  children- 
Removal — Wife  living  apart  from  husband — 
Settlement  of  children  umber  sixteen  living  with 
their  mother — Poor  Removal  Act  1846  (9  &  10 
Vict.  c.  66),  *.  3 — Divided  Parishes  and  Poor 
Law  Amendment  Act  1876  (39  &  40  Vict.  c.  61), 
88.  34,  35. 

Beets.  34  and  35  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1876  do  not  enable 
children*  legitimate  or  illegitimate,  under  the 
age  of  sixteen,  to  acquire  an  independent  settle- 
ment so  as  to  affect  their  status  before  they  attain 
the  age  of  sixteen,  and  do  not  overrule  the  enact- 
ment that  illegitimate  children  retain  the  settle- 
ment of  their  mother  up  to  the  age  of  sixteen. 
Sect.  35  does  not  deal  with  the  settlement  of 
children,  legitimate  or  illegitimate,  but  only 
deals  with  the  effect  of  their  residence  under 
sixteen  upon  their  status  when  they  are  over 
sixteen. 

A  wife  left  her  husband  and  cohabited  with  a  man 
named  J.,  by  whom  she  had  several  children,  and 
after  that  time  her  husband  did  not  contribute 
to  her  maintenance.  The  children  lived  in  the 
parish  of  Lambeth  with  J.  and  their  mother, 
whose  residence  in  that  parish  continued  without 
break  and  without  relief  from  the  guardians  for  a 
period  exceeding  three  years  prior  to  the  year 
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1901,  and  during  that  period  the  husband  was 
settled  in  the  Woolwich  Union.  In  1903  the 
children — all  of  whom  were  under  the  age  of 
sixteen — became  chargeable  to  another  parish  in 
which  they  had  resided  not  quite  a  year.  An 
order  of  justices  having  been  obtained  adjudging 
the  children  to  be  settled  in  the  Woolwich 
Union,  as  being  the  settlement  of  their  mother's 
husband  : 
Held,  that  the  children,  being  under  the  age  of 
sixteen  and  being  illegitimate,  took  their  mother's 
settlement;  that  the  mother,  not  having  been 
deserted  by  her  husband,  took  the  derivative 
settlement  of  her  husband,  which  was  in  the 
Woolwich  Union,  and  that  therefore  the  legal 
settlement  of  the  children  was  in  the  Woolwich 
Union,  and  not  in  the  parish  of  Lambeth. 

Case  stated  by  the  Quarter  Sessions  for  the 
Oounty  of  London,  held  at  the  Sessions-house, 
Clerkenwell,  between  the  Guardians  of  the  Poor 
of  the  Woolwich  Union  in  the  county  of  London, 
appellants,  and  the  Guardians  of  the  Poor  of  the 
Parish  of  Fulham,  in  the  county  of  London, 
respondents,  pursuant  to  the  provisions  of  sect  11 
of  the  statute  12  &  13  Yict.  c.  45. 

On  the  13th  May  1904  the  respondents  obtained 
an  order  of  two  justices  of  the  peace  for  the 
county  of  London,  whereby  it  was  adjudged  that 
the  parish  of  Charlton-next- Woolwich,  in  tbe 
Woolwich  Union,  in  the  county  of  London,  was 
tbe  place  of  the  last  legal  settlement  of  the  five 
children  Johnson,  properly  Turpin,  aged  respec- 
tively from  fourteen  years  to  about  six  years, 
paupers  chargeable  to  the  parish  of  Fulham,  and 
the  appellants  were  ordered  to  receive  and  pro- 
vide for  such  paupers.  The  appellants  appealed 
against  the  order  to  the  quarter  sessions  for  the 
county  of  London,  and  afterwards,  by  consent  of 
the  parties  and  by  the  order  of  a  judge,  a  special 
case  was  stated  between  the  appellants  and  the 
respondents,  the  parties  agreeing  that  judgment 
in  conformity  with  the  decision  of  the  court,  and 
for  the  coats  of  the  appeal  and  entering  the  judg- 
ment, might  be  entered  at  the  quarter  sessions 
according  to  the  provisions  of  the  statute. 

The  facts  stated  in  the  case  were  as  follows : 

In  or  about  the  year  1880,  William  Turpin 
married  Rosa  Clark,  and  in  or  about  the  year 
1884  Mrs.  Turpin  (the  wife)  left  her  husband, 
William  Turpin,  and  went  away  and  cohabited 
with  a  man  named  John  Johnson,  by  whom  she 
had  seven  children,  the  eldest  being  about  sixteen 
and  the  youngest  about  three  years  old.  William 
Turpin  (the  husband)  had  not  since  1884  con- 
tributed in  any  way  towards  the  maintenance  of 
his  wife,  Mrs.  Turpin.  All  the  children  were 
registered  in  the  registers  of  births  as  the  children 
of  John  Johnson. 

Five  of  the  children,  aged  from  about  fourteen 
to  six  years,  lived  with  John  Johnson  and  Mrs. 
Turpin  in  the  parish  of  Lambeth,  in  the  county 
of  London,  at  various  places  in  that  parish,  where 
the  four  younger  children  were  born  in  1895, 
1896, 1898,  and  1900  respectively. 

The  residence  of  John  Johnson  and  Mrs.  Turpin 
in  the  parish  of  Lambeth  continued  without  break 
and  without  relief  from  the  guardians  for  a  period 
exceeding  three  years. 

During  the  same  period  William  Turpin  resided 
for  a  term  of  three  years  and  upwards  at  West- 
street,  in  the  parish  of  Charlton-next- Woolwich, 
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in  the  Woolwich  Union  aforesaid,  in  such  manner 
and  under  such  oiroumstanoes  as  made  him  irre- 
movable therefrom  and  settled  therein. 

In  the  year  1903  the  paupers  became  chargeable 
to  the  pariah  of  Falham,  haTing  raided  there  not 
quite  a  year. 

On  the  13th  May  1904  an  order  of  the  justices 
was  obtained  on  behalf  of  the  respondents, 
adjudging  the  paupers  to  be  settled  in  the  appel- 
lants' union  (the  Woolwich  Union).  Notice  of 
such  order  was  duly  given  to  the  appellants,  and 
a  copy  of  the  grounds  of  removal  which  accom- 
panied such  order,  dated  the  13th  May  1904,  was 
annexed  to  and  formed  part  of  this  case. 

The  appellants  affirmed  that  the  said  five 
children  Johnson,  otherwise  Turpin,  acquired  a 
legal  settlement  in  the  parish  of  Lambeth  by 
reason  of  the  residence  therein  of  John  Johnson 
and  Mrs.  Turpin  hereinbefore  mentioned;  or  by 
reason  of  the  residence  therein  of  the  said  five 
children  Johnson,  otherwise  Turpin,  for  upwards 
of  three  years  prior  to  1901,  in  such  manner  and 
under  such  circumstances  in  each  of  sach  years 
as  would  (as  the  appellants  affirmed)  in  accord- 
ance with  the  provisions  of  the  several  statutes  in 
that  behalf  render  them  irremovable  therefrom. 

The  respondents  affirmed  that  the  paupers  took 
their  mother's  settlement,  whioh  was  (as  the 
respondents  affirmed)  the  settlement  acquired  by 
the  said  William  Turpin  under  the  circumstances 
hereinbefore  mentioned. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  tfbove  stated,  the  said  five 
children  Johnson  otherwise  Turpin,  were  settled  in 
the  parish  of  Charlton. next- Woolwich,  in  the 
Woolwich  Union  or  not.  If  the  court  should  be  of 
opinion  that  they  were  so  settled,  the  order  of  the 
justices  should  be  confirmed,  but  otherwise  it  was 
to  he  quashed. 

And  the  parties  prayed  that  judgment  in  con- 
formity with  the  decision  of  the  court  and  for 
such  costs  as  the  court  should  adjudge  herein  and 
for  the  costs  of  the  appeals  to  quarter  sessions 
and  entering  the  judgment,  might  be  entered  at 
the  quarter  sessions,  according  to  the  Act. 

The  Poor  Law  Amendment  Act  1834  (4  &  5 
Will.  4,  c.  76)  provides : 

Sect  71.  Every  child  whioh  shall  be  born  a  bastard 
after  the  passing  of  this  Aot  shall  have  and  follow  the 
aettlement  of  the  mother  of  snoh  child  until  such  child 
shall  attain  the  age  of  sixteen  or  shall  acquire  a  settle- 
ment in  its  own  right,  and  snoh  mother,  bo  long  as  she 
shall  be  unmarried  or  a  widow,  shall  be  bound  to  main- 
tain Buoh  child  as  a  part  of  her  family  until  such  child 
■hall  attain  the  age  of  sixteen  ;  and  all  relief  granted  to 
•uch  ohild  while  under  the  age  of  sixteen  shall  be  con- 
sidered as  granted  to  such  mother:  Provided  always, 
that  such  liability  of  such  mother  as  aforesaid  shall 
cease  on  the  marriage  of  such  ohild,  if  a  female. 

Sect  3  of  the  Poor  Removal  Act  1846  (9  &  10 
Vict.  c.  66)  provides : 

No  child  under  the  age  of  sixteen  years,  whether  legiti- 
mate or  illegitimate,  residing  in  any  parish  with  his  or  her 
father  or  mother,  stepfather  or  stepmother,  or  reputed 
father,  shall  be  removed,  nor  shall  any  warrant  be 
granted  for  the  removal  of  snoh  ohild  from  snoh  parish 
in  any  case  where  such  father,  mother,  stepfather,  step- 
mother, or  reputed  father  may  not  lawfully  be  removed 
from  such  parish. 

Sect.  1  of  the  Poor  Removal  Act  1848  (11  &  12 
Vict.  0,  111)  oontained  the  following  proviso, 
which  was  substituted  for  the  last  proviso  in 


sect.  1  of  the  Poor  Removal  Aot  1846,  thereby 
repealed: 

Provided  always,  that  whenever  any  person  should 
have  a  wife  or  children  having  no  other  settlement  than 
his  or  her  own,  snoh  wife  and  children  should  be  remov- 
able from  sny  parish  or  plane  from  whioh  he  or  she 
would  be  removable,  notwithstanding  any  provisions  of 
the  said  recited  Aot,  and  should  not  be  removable  from 
any  pariah  or  place  from  whioh  he  or  she  would  not  be 
removable  by  reason  of  any  provision  in  the  said  reoited 
Aot  .  .  . — the  reoited  Aot  being  the  9  ft  10  Vict. 
0.  66. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yiot  0.  61)  provides 
(under  the  heading  "  Provisions  as  to  the  law  of 
settlement  and  removal ")  : 

Sect.  34.  Where  any  person  shall  have  resided  for  the 
term  of  three  years  in  any  parish,  in  suoh  manner  and 
under  such  circumstances  in  each  of  suoh  years,  as 
would  in  aooordanoe  with  the  several  statutes  in  that 
behalf  render  him  irremovable,  he  shall  be  deemed  to 
be  settled  therein  until  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise ; 
provided  that  an  order  of  removal  in  respect  of  a 
settlement  aoquired  under  this  section  shall  not  be 
made  upon  the  evidence  of  the  person  to  be  removed, 
without  suoh  corroboration  as  the  justices  or  court 
think  sufficient. 

Sect.  35.  No  person  shall  be  deemed  to  have  derived 
a  settlement  from  any  other  person,  whether  by  parent- 
age, estate,  or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband,  and  in  the  case  of  a  ohild  under  the 
age  of  sixteen,  which  ohild  shall  take  the  settlement  of 
its  father  or  of  its  widowed  mother,  as  the  case  may  be, 
up  to  that  age,  and  shall  retain  the  settlement  so  taken 
until  it  shall  acquire  another.  An  illegitimate  ohild 
shall  retain  the  settlement  of  its  mother  until  suoh 
ohild  aoquires  another  settlement.  If  any  ohild  in  this 
section  mentioned  shall  not  have  aoquired  a  settlement 
for  itself,  or  being  a  female  shall  not  have  derived  a 
settlement  from  her  husband,  and  it  cannot  be  shown 
what  settlement  suoh  ohild  or  female  derived  from  the 
parent  without  inquiring  into  the  derivative  settlement 
of  such  parent,  such  child  or  female  shall  be  deemed  to 
be  settled  in  the  parish  in  whioh  he  or  she  was  born. 

Eav>lin$on,  K.O.  (Cox-Sinclair  with  him)  for 
the  appellants,  the  Woolwich  Union. — For  three 
reasons  the  order  appealed  against  was  wrong. 
First,  the  children  having  lived  for  over  three 
years  in  Lambeth  with  their  "  reputed  father/' 
acquired  a  settlement  of  their  own  in  Lambeth. 
Secondly,  even  if  that  is  not  so,  they  would  have 
the  settlement  of  their  mother,  ana  that  could 
not  possibly  be  Woolwich ;  if  her  settlement  be 
a  derivative  settlement  from  her  husband,  then 
her  settlement  would  be  that  of  her  husband  in 
1884,  and  the  fact  that  after  they  had  separated 
from  each  other  in  1884  he  acquired  a  fresh 
settlement  does  not  give  his  wife  that  settlement. 
Thirdly,  upon  the  facts  in  this  case,  since  they 
separated  in  1884  the  husband  has  never  in  any 
way  contributed  to  her  support  or  the  support 
of  the  children ;  that  would  constitute  desertion 
within  the  meaning  of  the  Act,  and,  that 
being  so,  she  would  have  gained  a  settle- 
ment of  her  own  in  Lambeth.  [Lord  Alyeb- 
stonb,  O.J.  —  That  point  as  to  desertion  is 
not  raised  in  the  case.]  These  children  were 
living  with  their  mother  and  their  "reputed 
father "  Johnson  for  more  than  three  years  in 
Lambeth,  and,  by  sect.  3  of  the  Poor  Removal 
Act  1846  (9  &  10  Yiot.  o.  66)  they  could  not  be 
removed  where  their  mother  or  "  reputed  father  " 
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might  not  lawfully  be  removed,  and  by  sect.  34 
of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  (1876  (39  &  40  Yict.  c.  61}  that  resi- 
denee  for  three  yearB  under  such  circumstances 
as  would  render  them  irremovable  conferred  a 
settlement  in  that  parish.  It  is  necessary  to  show 
not  only  that  they  were  irremovable  from  Lam- 
beth, which  is  shown  by  sect.  3,  but  that  they 
acquired  a  settlement  in  Lambeth,  and  that  is 
shown  by  sect.  34.  It  is  said  that  the  word 
"  person  "  in  sect.  34  does  not  apply  to  children 
under  the  age  of  sixteen,  but  by  the  decision  of 
both  the  Divisional  Court  and  the  Court  of 
Appeal  in  West  Ham  Union  v.  Holbeach  Union 
(89  L.  T.  Rep.  609 ;  (1903)  2  K.  B.  627 ;  91  L.  T. 
Rep.  304 ;  (1904)  2  K.  B.  121),  under  sect.  34  a 
child  under  the  age  of  sixteen  can,  by  three 
years'  residence  in  a  parish  with  his  parent,  acquire 
settlement  in  that  parish.  The  whole  ratio  de- 
cidendi of  the  judgments  in  that  case  was  that 
a  child  under  sixteen  could  be  a  "person" 
within  that  section.  Reg.  y.  Elvet  (2  E.  &  E. 
266)  also  shows  that  a  child  under  the  age  of  six- 
teen can  acquire  a  status  of  irremovability  and 
a  settlement,  and  in  that  case  the  child  had 
acquired  everything  before  the  age  of  sixteen. 
Then,  assuming  that  a  child  under  sixteen  can 
acquire  a  settlement  of  his  own,  these  children 
have  acquired  the  settlement  of  their  reputed 
father,  and  when  they  have  resided  with  their 
reputed  father  for  three  years  then  sect.  34 
operates.  Johnson  was  clearly  either  the  father 
or  the  reputed  father  of  the  children,  and  they 
lived  with  him  for  more  than  three  years  in 
Lambeth,  and  consequently  they  acquired  a 
settlement  in  that  parish.  It  is  a  settlement  of 
their  own  and  a  status  of  irremovability  acquired 
by  the  children  themselves,  and  there  is  nothing 
contrary  to  this  contention  in  Reigate  Union  v. 
Croydon  Union  (61  L.  T.  Rep.  733;  14  App. 
Cas.  465),  where  the  general  effect  of  this  section 
waa  determined  by  the  House  of  Lords.  [Lord 
Alverstone,  C.J. — The  question  really  comes  to 
this :  whether  illegitimate  children  living  with 
their  mother  or  their  reputed  father  can  acquire 
any  settlement  at  all  of  their  own  under  sixteen.] 
Tbe  broad  point  is  that  a  child  under  the  age 
of  sixteen  can  acquire  a  settlement  of  its  own, 
and  that  was  assumed  to  be  so  in  Bodenham 
Overseers  y.  8t.  Andrews9  Overseers  (1  E.  &  B.  465). 
It  is  said  that  there  is  something  in  sect.  35 
which  restricts  the  operation  of  sect.  34,  bub  that 
section  does  not  limit  the  express  words  of  sect.  34. 
But,  assuming  that  the  children  took  tbe  settle- 
ment of  their  mother,  then  that  was  not  Woolwich. 
In  1884  the  husband  had  a  settlement  somewhere, 
and  if  the  wife  derived  any  settlement  at  all 
from  him,  it  would  be  derived  from  him  in  1884, 
which  would  not  be  Woolwich.  He  also  referred 
to 

East  Retford  Union  v.  Strand  Union,  3  B.  &  S.  122 ; 

Reg.  v.  Inhabitants  of  Cudham,  1  E.  &  E.  409 ; 
32  L.  T.  Bep.  O.  S.  253. 

Macmorran,  K.C.  (George  Humphreys  with  him) 
for  the  respondents,  the  parish  of  Fulham. — The 
first  consideration  here  is  that  this  woman  Turpin 
must  be  taken  to  have  the  settlement  of  her 
husband  and  of  nobody  else.  The  law  as  to  that  is 
so  clearly  laid  down  that  it  is  only  necessary  to  refer 
to  it  in  Archbold's  Poor  Law  (15th  edit.),  p.  510 : 
*'  By  marriage,  the  wife  immediately  acquires  the 
settlement  of  the  husband,  if  he  have  one.    .    .    . 


And  she  continues,  during  his  life,  to  follow  his 
settlement  —  that  is  to  say,  to  acquire  every 
settlement  he  may  gain  in  his  own  right;  bat 
she  is  not  capable  of  gaining  any  settlement  by 
any  act  of  her  own  during  her  marriage,  whether 
her  husband  have  any  settlement  or  not,  unless 
she  is  deserted  by  her  husband,  in  which  case 
she  may  gain  a  settlement  by  residence  after 
her  desertion";  and  there  was  no  desertion  of 
the  wife  here.  Tbe  next  proposition  is  that 
whether  the  children  are  to  be  deemed  legitimate 
or  illegitimate  the  result  is  the  same,  if  they 
are  deemed  to  be  legitimate,  then,  being  under 
the  age  of  sixteen,  they  take  the  settlement  of 
their  father  Turpin — which  was  in  Woolwich; 
but  if  they  are  to  be  taken  as  illegitimate— 
and  the  case  finds  that  they  were  children  of 
Johnson — then  they  take  the  settlement  of  their 
mother  (seat.  71  of  the  Poor  Law  Amendment 
Act  1834,  4  &  5  Will.  4,  c.  76,  and  sect.  35  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act  1876,  39  &  40  Yict.  c.  61),  and  they  do  not 
take  that  settlement  of  their  mother  any  the 
less  because  that  settlement  is  a  derivative  one— 
that  is,  a  settlement  derived  from  her  husband. 
In  that  case  also  their  settlement  would  be  in 
Woolwich.  In  Reigate  Union  v.  Croydon  Union 
(ubi  sup,),  the  whole  matter  was  considered  in  the 
judgment  of  Lord  Watson,  which  is  the  leading 
judgment  in  the  case,  and  the  construction  of 
sect.  35  of  the  Act  of  1876  was  fully  dealt 
with  by  him,  and  he  there  points  out  that  the 
effect  of  the  second  clause  of  sect.  35  is  to 
place  illegitimate,  as  nearly  as  may  be,  on 
the  tame  footing  as  legitimate  children.  Up  to 
the  age  of  sixteen  the  illegitimate  child  follows 
the  mother's  settlement,  whatever  it  may  be, 
whether  derivative  or  not;  but  above  the  age  of 
sixteen  it  takes  its  birth  settlement  until  it 
acquires  a  new  settlement  That  is  in  no  way 
inconsistent  with  the  decision  in  West  Ham 
Union  v.  Holbeach  Union  (ubi  sup.).  The  point 
to  be  dealt  with  here  is  quite  different :  Can  an 
illegitimate  child  under  Bixteen  acquire  a  settle- 
ment of  its  own  at  all  P  It  is  submitted  that  it 
cannot  acquire  either  a  settlement  or  .a  status  of 
iriemovabiiity.  [Lord  Alverstone,  C.J-,  referred 
to  Manchester  Overseers  v.  St.  Pancras  Guardians 
(41  L.  T.  Rep.  218;  4  Q.  B.  Div.  409)0  That 
case  has  been  overruled  by  Reigate  Union  v. 
Croydon  Union  (ubi  sup.),  which  was  decided  tea 
years  later  in  1889,  and  which  is  inconsistent 
generally  with  the  St.  Pancras  case  (ubi  sup,). 
Reference  has  been  made  to  sect.  3  of  the  Poor 
Removal  Act  1846;  but  that  section  has  really 
nothing  to  do  with  this  case,  which  turns  on  the 
last  proviso  in  sect.  1,  which  words  were  repealed 
by  sect.  1  of  11  &  12  Yict.  c.  Ill,  and  le-enaoted 
as  in  that  section.  Sect.  3  is  wholly  intended  to 
prevent  the  splitting  up  or  separation  of  families, 
and  nothing  else,  and  does  not  confer  any  status 
of  irremovability  ;  and  it  means  that,  when  you 
find  children  whose  settlement  is  that  of  their 
parents,  those  children  are  removable  if  their 
parents  are  removable,  and  are  not  removable  if 
their  parents  are  not  removable.  The  remova- 
bility of  these  children  is  the  same  as  that  of  their 
mother,  and  that  is  borne  out  by  West  Ram 
Union  v.  Churchwardens  of  St.  Matthew,  Bethnal 
Green  (70  L.  T.  Rep.  818 ;  (1894)  A.  C.  230),  a 
case  which  is  in  all  respects  the  same  as  this, 
except  that  there  the  pauper  was  legitimate.   The 
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residence  of  the  children  with  their  mother  is  not 
a  residence  by  them  which  would  give  them  a 
settlement  or  a  status  of  irremovability  of  their 
own— at  &11  events,  until  they  were  sixteen. 
Therefore,  whether  the  children  are  considered 
as  legitimate  or  illegitimate,  in  either  case  their 
settlement  is  in  Woolwich.  He  also  referred  to 
Beg.  y.  Inhabitants  of  Combs,  5  E.  &  B.  802. 

Batclinson,  K.O.  in  reply. 

Lord  ALVBB8T0NB,  G.J. — In  this  case  an  order 
has  been  made  to  remove  these  children  to  the 
Woolwich  Union.    It  is  submitted  as  the  basis  of 
the  argument  that  the  order  is  wrong  only  if  the 
children  have  acquired  a  settlement  somewhere 
else.    I  have  no  doubt  troubled  myself  by  think- 
ing that  it  might  be  possible  to  deal  with  this 
question  merely  as  a  question  of  preventing  the 
removal  of  these  children  under  sect.  3  of  the 
Poor  Removal  Act  1846  (9  &  10  Yict.  o.  66),  but  I 
think,  for   the   reasons  which  counsel  for  the 
respondents  stated    and  which    counsel  for  the 
appellants  most  frankly  gave,  that  that  considera- 
tion is  not  sufficient  for  this  purpose.     We  are 
obliged  to  put  a   construction  on  sects.  34  and 
35  of  the  later   Act— the  Divided  Parishes  and 
Poor  Law  Amendment  Act    of  1876 — I    think 
after  the  interesting  and  exhaustive  argument  we 
have  had,  this  seems  to  oome  out  pretty  clearly 
that  if  Lord  Watson  has   correctly  summarised 
the  matter  in  Beigate  Union  v.  Croydon  Union 
(ubi  tup.),  as  we  must  assume  for  the  purpose  of 
this  case  that  he  has  done,  there  are  certain  clear 
landmarks    and    propositions,    some    of   which 
counsel  for  the  respondents  has  adopted,  which 
I  think  are  necessary  for  his  argument  and  which 
seem  to  be  pretty  clearly  defined — namely,  that 
the  Divided  Parishes  Act  of  1876  did  not  mean 
to  interfere  with  the  settlement  of  children  under 
the  age  of  sixteen;  that  by  re-enactment,  if  I 
may  use  that   expression,  so  far   as  legitimate 
children  are  concerned,  a  child  under  sixteen  has 
the  settlement  of  its  parent,  and  that  by  sect.  71 
ot  the  Poor  Law  Amendment  Act  1834  (4  &  5 
Will.  4,  o.  76),  an  illegitimate  child  under  sixteen 
has  the  settlement  of  its  mother.    If  those  state- 
ments of  Lord  Watson  are  correct — and  I  think 
I  should  have  oome  to  the  same  conclusion  after 
this  argument — we  need  not  trouble  ourselves 
with  the  complicated  question  which  counsel  for 
the  appellants   has  endeavoured   to    introduce, 
because  in  addition  to  the  mother  there   was 
Johnson,  the    reputed   father,    living  with  the 
mother  of   the   children.    Possibly  that  might 
have  afforded  some  ground  for  the  argument,  if 
it  had  not  been  necessary  to  deal  with  the  question 
of  settlement,  which  enables  us  to  say  that,  so  far 
as  the  settlement  of  children  under  the  age  of 
sixteen  is  concerned,  both  in  the  case  of  illegiti- 
mate children  and  in  the  case  of  legitimate  chil- 
dren, legitimate  children  have  the  settlement  of 
their  parents  and  illegitimate  children  have  the 
settlement  of  their  mother.    That  being  so,  unless 
there  is  something  which  has  altered  that  state  of 
things,  these  children  have  the  settlement  of  their 
mother,  which  was  the  settlement  of  her  husband, 
as  she  was  not  a  deserted  woman.    Counsel  for 
the  appellants  does  not  dispute    that  the  wife 
takes   the   settlement    of    her   husband,     and 
although  he  did   attempt  to   suggest  that   she 
was  a  deserted  wife,  and  therefore  had  acquired 
a  settlement  in  Lambeth  under  her  own  rights,  so 


to  speak,  when  the  facts  came  to  be  examined  it 
was  quite  clear  that   even   if  the   question  of 
desertion  were  raised  in  the  case,  there  were  no 
facts    to  enable  us  to    assume  that    there  was 
desertion  or  to   enable  that  point  to  be  clearly 
raised.     Therefore   we  have  it  that  the  mother 
had  the  settlement  of  her  husband  from  whom 
she  was  separated.     Illegitimate  children  under 
the  age  of  sixteen  have  the  settlement  of  their 
mother.    So  far,  if  counsel  for  the  appellants  iB 
not  able  to   satisfy  us  that  the  children  have 
acquired  an  independent  settlement,  this  order  is 
good.    The  question  to  be  decided  iB,  whether 
or  no,  the  effect  of  the  legislation  of  sects.  34 
and    35    of    the    Divided    Parishes    and  Poor 
Law  Amendment   Act    of    1876  is  such  as  to 
enable   children   under  the  age   of   sixteen   to 
acquire    a    settlement,    so     to    speak,    during 
the  time  which  will  be  effective  so  as  to  effect 
their  status  before  they  attain  the  age  of  sixteen. 
I  need  not  again  read  the  terms  of  sect.  34, 
which  have  been  referred  to.    There  is  no  doubt 
whatever  that  that  section  did  purport  to  give  a 
settlement  to  persons  who  had  become  irremov- 
able under  certain  circumstances.     Whether  or 
not  it  intended  by  those  words  to  include  the  case 
of  irremovability  where  there  was  a  living  with 
the  reputed  father  who  could  not  himself  give  a 
settlement,  I  think  is  extremely  doubtful.    That 
point  may  arise  at  some  future  time,  but  it  seems 
to  me  extremely  doubtful.    It  is,  however,  suffi- 
cient for  my  purpose  to  say  that  there  was  a 
large  class  of  persons  who  would  become   irre- 
movable from  the  parish  by  virtue  of  the  pre- 
ceding enactments,  and  who  would  therefore  be 
deemed  to  be  settled  therein,  so  as  to  give  opera- 
tion to  sect.  34.    Therefore  it  seems  to  me  that 
unless  the  word  "  child  "  in  the  third  paragraph 
of  sect.  35  is  to  be  construed  to  apply  to  children 
under  the  age  of  sixteen,  the  main  argument  for 
the  appellants  id  to  a  large  extent  cut  away.    I 
quite  agree  that  there  is  great  difficulty  when  we 
have  to  look  at  an  Act  which  begins  as  this  sec- 
tion does  by  destroying   or  abolishing  certain 
things,  and  then  goes  on  to  re-enact  other  things. 
There  is  no  doubt  that  children  under  the  age  of 
sixteen  are  referred  to  in  the  first  paragraph  of 
sect.  35,  and  there  is  no  doubt  that  illegitimate 
children  are  referred  to  in  the  second  paragraph, 
and  it  is  difficult  as  a  mere  question  of  construction 
to  say  why  "  any  child  "  in  the  third  paragraph 
should  not  include  all  olasses  of  children.    There 
has  been  one  argument  adduced  which  may  pos- 
sibly give  the  reason  for  the  words  "  any  child  " 
being  used.    I  think  "  any  legitimate  or  illegiti- 
mate child  "  is  one  reason  for  the  use  of  those 
words  "any  child."    But  we  have  the  distinct 
opinion  of  Lord  Watson  in  the  case  of  Beigate 
Union  v.    Croydon    Union   (61  L.    T.  Rep.,  at 
pp.  735-6;   14   App.  Gas.,  at  p.  484)   that  the 
provisions  of  the  last  clause  of  sect.  30  "  have  no 
application  to  children  under  the  age  of  sixteen, 
and  do  not  qualify  the  preceding  enactment  of 
sect.  35  to  the  effect  that  a  legitimate,  or  that  of 
4  &  5  Will.  4  to  the  effect  that  an  illegitimate, 
child  shall  continue  to  retain  its  parentage  settle- 
ment until  it  has  reached  that  age.    The  clause 
assumes  that  the  children  whose  settlements  are 
the  subjects  of  inquiry  are  not  unemancipated, 
but  are  paupers  in  their  own  right,  and  capable 
of    acquiring   a    settlement    for    themselves." 
Whether  the  judgment  of  Lord  Watson  went 
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farther  than  this  it  is  not  necessary  to  consider. 
His  extraordinary  acumen  and  great  power  of 
crystallising  the  arguments  of  cases  are  well  known 
to  all  of  us  who  have  practised  before  him ;  and 
that  is  undoubtedly  a  distinct  opinion  that  this 
enactment  relates  to  paupers  who  are  not  un- 
emancipated  and  who  are  capable  of  acquiring  a 
settlement  in  their  own  right,  and  it  is  an  express 
statement  that  it  does  nothing  in  the  way  of 
qualifying  the  direct  enactment  as  to  what 
is  to  be  the  settlement  of  children  who 
are  living  with  their  parents.  I  was  a  great 
deal  troubled  by  the  case  of  Overseers  of  Man- 
chester v.  St.  Panoras  Guardians  (ubi  sup.), 
because  that  was  a  distinct  decision  that  these 
very  words  in  sect.  35  did  not  apply  where  the 
settlement  was  derivative,  and  that  an  illegiti- 
mate child  under  sixteen  did  not  take  the  settle- 
ment of  its  mother  where  such  settlement  had 
been  derived  from  her  marriage.  If  I  had  thought 
that  the  words  were  only  to  be  held  to  apply  to 
direct  settlements  and  not  to  derivative  settle- 
ments, so  as  to  exclude  the  case  of  a  mother's 
settlement,  I  think  a  great  difficulty  would  have 
arisen ;  but  it  is  quite  clear,  as  has  been  pointed 
out,  that  that  case  of  Overseers  of  Manchester  v. 
St.  Panoras  Guardians  (ubi  sup.)  is  not  consistent 
with  the  judgment  of  Lord  Watson  in  the  Croydon 
case  (ubi  sup.),  and  I  cannot  help  thinking,  as 
counsel  for  the  respondents  has  pointed  out,  that 
Lord  "Watson  did  probably  have  that  decision  in 
his  mind  when  he  said  he  would  not  go  through 
the  oases  which  were  inconsistent  with  his  deci- 
sion. Therefore,  upon  the  construction  of  the 
sections,  as  interpreted  by  Lord  Watson's  judg- 
ment, I  think  counsel  for  the  respondents  is  right 
in  saying  that  the  section  does  not  enable  children 
under  the  age  of  sixteen  to  acquire  an  inde- 
pendent settlement.  But  it  is  said  that  we  meant 
to  decide  that  point  in  the  case  of  West  Ham 
Union  v.  Holbeach  Union  (ubi  sup.),  and  not 
unnaturally,  and  most  fairly,  the  appellants' 
counsel  relied  upon  passages  in  my  judgment 
and  upon  passages  in  the  judgment  of  my 
brother  Wills  in  this  court  (89  L.  T.  Hep. 
609 ;  (1903)  2  K.  B.  627),  which  certainly,  taken 
by  themselves,  point  to  a  wider  interpretation 
to  be  put  upon  this  section.  I  may  say,  however, 
that  that  point  was  never  suggested  to  us  in  the 
argument  of  the  case  before  us.  It  was  not  in 
the  least  necessary;  we  were  not  dealing  with 
the  case  of  children  under  the  age  of  sixteen,  and 
those  particular  sections  with  regard  to  what  was 
to  be  the  settlement  of  children  under  the  age  of 
sixteen,  were  only  referred  to  historically  for  the 
purpose  of  seeing  what  was  the  position  of  child- 
ren and  what  settlements  they  could  acquire. 
Therefore  as  an  authority  that  case  cannot  be 
said  to  govern  the  case  of  where  the  children  in 
question  are  under  the  age  of  sixteen.  It  is  only 
another  instance  of  the  importance  of  construing 
cases  with  reference  to  their  subject-matter,  and 
endeavouring  as  far  as  possible  to  use  expressions 
which  may  not  have  a  wider  bearing  than  they 
ought  to  nave.  The  difficulty  of  doing  that  in 
this  class  of  cases  everyone  will  recognise.  When 
that  case  came  to  the  Couit  of  Appeal  (91  L.  T. 
Rep.  304 ;  (1904)  2  K.  B.  121),  whether  that  point, 
as  was  highly  probable,  was  present  to  the  minds 
of  the  court,  having,  perhaps,  had  the  matter 
more  fully  argued  before  them,  or  whether  the 
point  was  raised  in  a  way  in  which  it  was  not 


raised  before  us,  there  are  many  passages  in 
which  Collins,  M.B.  in  his   most  careful  and 
elaborate  judgment  says  that  he,  at  any  rate,  was 
confining  his  decision  in  the  case  to  the  bearing 
of  the  previous  residence  upon  the  status  of  a 
person  who  was  emancipated.    Speaking  of  the 
case  of  Beg.  v.  Elvet  (ubi  sup.),  he  says,  (at  p.  128 
of  (1904)  2  K.  B.) :  "  The  case,  therefore,  appears 
to  be  an  authority  that  the  residence  of  a  child 
in  a  parish,  with  its  parent,  while  unemancipated 
— for  it  is  impossible  to  suggest  that  the  pauper 
in  that  case  was  emancipated  during  her  father's 
lifetime — may  be  relied  on  as  conferring  on  that 
ohild  after  emancipation  the  status  of  irr<smo¥a- 
bility  " ;  obviously  meaning  thereby,  and  he  was 
careful    to    say,  not   that   it   gave  at    once  a 
status  of  irremovability,  but  that  it  was   after 
emancipation  that  it  did  so.     Then,  speaking 
of  the  judgment  of  Lord  Maonaghten  in  the  case 
of  Eeigate  Union  v.   Croydon  Union  (ubi  sup.)t 
he  says  (at  p.  129) :    "  Be   puts    together   the 
period   of   the    pauper's    residence    while   un- 
emancipated and  that   of   her  residence  while 
emancipated,  and  says  nothing  from  which  it 
can   be   implied   that,  if   the  whole  period  of 
residence  had  been  prior  to  the  pauper's  attaining 
the  age  of  sixteen,  it  would  not  have  been  equally 
effective,   on  the  question  arising  after  she  had 
attained  that  age."    Then  further  down  on   the 
same  page  he  quotes  what  was  said  by  the  Lord 
Chancellor   (Lord  Halsbury)  to  this  effect  (14 
App.  Cas.,  at  p.  4S6).  "  I  have  been  unable  to  find 
in  sect.  34  any  provision,  express  or  implied, 
to  the  effect  that  an  emancipated  child  claiming 
a  settlement  under  its  provisions  is  not  to  have 
the  benefit  of  residence  whilst  it  was  under  the 
age  of  sixteen."    There  are  other  passages  to 
the  same  effect.    Homer,  L.J.  says  (at  p.  131): 
"The  principle  which  appears  to  be  there  laid 
down  is  that  a  child,  after  attaining  the  age  of 
sixteen,  may  claim  to  have  acquired  a  settlement 
by    reason   of   residence  for  three  years  in  a 
parish  before  attaining  that  age."     When  that 
case  was  before  us  in  this  court  I  may  not  have 
noticed  that   point  because  I   do  not  think  it 
was  put  before  us ;  but  it  is  now  pressed  upon  us 
that  we  decided  that  the  child  acquired  a  status 
at  once  on  three  years'  residence  independently 
of  its   mother.     I  think  there  are  many  con- 
siderations   which    are    inconsistent    with    that 
view,  as  counsel  for  the  respondents  has  pointed 
out,  because  we  have  to   work   the  matter  out 
with  the  irremovability  sections ;  and  how  can  we 
work  it  out  with  them,  as  my  brother  Kennedy 
has  pointed  out,  if  those  children  have  acquired 
a  separate  settlement  by  virtue  of  residence  for 
the  specified  period  P    I  think  it   is  now  true 
that  the  family  would  not  all  go  together,  the 
children  with  the  father  and  mother,  but  they 
would  not  be  split  up  into  seotions  according  to 
their  individual  settlements  acquired  by  them,  as 
they  would  if  the  appellants'  contention  is  right 
I  think,  therefore,  though  I  have  not  expressed  it 
as  clearly  as  I  Bhould  have  liked,  that  the  broad 
view  of  this   matter   is   that   sect.   35   did  not 
intend  to  deal  with  the  settlement  of   children, 
legit' mate    or    illegitimate,    under   the   age   of 
sixteen,  hut  only  meant  to  deal  with  what  was 
the  effect  on  the  emancipated   children  of  such 
residence,  and  that  the  cases  which  have  been 
cited  both  here    and  in  the  Court  of   Appeal 
strongly  support  the  view  that  the  positive  enact- 
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ment  that  the  illegitimate  children  retain  the 
settlement  of  their  mother  up  to  the  age  of 
sixteen,  is  still  binding  upon  us.  In  those  cir- 
cumstances it  is  admitted  that  the  mother  had  the 
settlement  of  her  husband,  and,  therefore,  I  think 
this  order  was  right.  I  may  add  that  the  very 
clear  arguments  of  counsel  on  each  side  have 
been  of  very  much  assistance  in  enabling  me  to 
arrive  at  this  decision. 

Einnbdy,  J. — I  am  of  the  Bame  opinion.  It 
seems  to  me,  after  the  very  careful  argument  of 
the  appellants'  counsel,  that  the  strength  of  his 
case  is,  to  my  mind,  practically  gone  unless  it  can 
be  made  out  that  according  to  the  law  a  child 
living  with  a  parent  for  the  period  within  the  Act 
of  1876,  can,  even  before  the  age  of  emancipation, 
which  is  sixteen,  acquire  a  settlement  indepen- 
dently. With  that  proposition,  if  it  were  estab- 
lished, he  would  have  a  strong  case ;  without  it, 
he  has  none.  That  is  what  the  matter  really 
comes  to,  and  as  it  comes  to  that,  I  have  only  to 
say  that  I  am  entirely  in  concurrence  with  my 
Lord  in  what  he  has  more  fully  and  argumenta- 
tively  expressed.  It  seems  to  me  that  there  is  no 
authority  which  compels  us  so  to  hold,  and  for 
reasons,  one  of  which  occurred  to  me  in  the  course 
of  the  argument,  referred  to  bv  my  Lord,  it  would, 
in  my  opinion,  be  unreasonable  and  inconvenient 
so  to  hold.  Therefore,  in  the  absence  of  authority, 
accepting  the  somewhat  difficult  explanation  of 
the  wording  which  the  Legislature  has  thought 
proper  to  adopt  in  the  last  clause  of  sect.  35,  and 
treating  those  words  as  referring  only  to  persons 
who  have  attained  the  age  of  emancipation,  and 
accepting  the  explanation  of  them  which  has  been 
offered  by  so  very  great  an  authority  as  Lord 
Watson  in  the  House  of  Lords,  I  think  that  the 
case  of  the  appellants  fails. 

Bidlbt,  J. — I  agree.  The  appellants'  counsel 
was  obliged  to  contend  and,  indeed,  did  very 
forcibly  contend,  that  the  children  in  question 
had  acquired  a  settlement  by  their  three  years' 
residence  in  Lambeth  with  their  parents.  But 
they  were  all  of  them  unemanoipated ;  they  were 
all  under  the  age  of  sixteen.  I  think,  if  we  look 
at  the  authoritative  decision  upon  the  construction 
of  this  section,  that  that  will  not  do.  If  there 
had  been  no  previous  authority  upon  the  subject 
I  think  the  matter  would  have  been  extremely 
arguable  from  the  point  of  view  of  the  argument 
which  the  appellants'  counsel  has  addressed  to  us 
on  the  subject.  But  when  I  rpad  the  judgment 
of  Lord  Watson  in  the  case  of  Beigate  Union  v. 
Croydon  Union  (ubi  sup.),  I  come  to  the  conclu- 
sion that  the  position  which  the  appellants' 
counsel  asks  us  to  take  up  is  entirely  inconsistent 
with  Lord  Watson's  opinion  expressed  in  that 
case.    I  therefore  agree  that  the  appeal  should  be 

8  Appeal  dismissed.    Leave  to  appeal. 

Solicitors  for   the   appellants,    Callard     and 
VuHiamy. 
Solicitor  for  the  respondents,  T.  Blanco  White. 


Monday,  April  17, 1905. 
(Before  Kennedy  and  Ridley,  JJ.) 

Barnard  (app.)  v.  Barton   and  others 

(resps.).  (a) 

Licensing — Selling  by  retail  without  a  licence— 
—  Charge  proved  —  Information  dismissed 
because  offence  of  trifling  nature—Licensing  Act 
1872  (35  &  36  Vict.  c.  94),  s.  3— Summary  Juris- 
diction Act  1879  (42  &  43  Vict.  c.  49),  s.  16. 

Selling  intoxicating  liquor  without  a  licence  for 
nine  days  is  not  an  offence  of  a  trifiinq  nature 
which  justifies  justices  in  dismissing  informa- 
tions therefor,  merely  because  the  transfer 
sessions  are  not  held  for  that  period,  and  there 
is  a  bona  fide  intention  to  apply  for  a  transfer 
of  the  licence  at  such  sessions. 

Cash  stated  on  five  informations  preferred  by  the 
appellant  against  the  respondent  for  unlawfully 
selling  intoxicating  liquor  oy  retail  which  he  was 
not  licensed  to  sell,  contrary  to  sect.  3  of  the 
Licensing  Act  1872,  and  on  two  informations 
against  two  other  persons  for  aiding  and  abetting 
that  offence  contrary  to  sect.  5  of  the  Summary 
Jurisdiction  Aot  1848. 

On  the  hearing  of  the  informations  the  fol- 
lowing facts  were  proved  or  admitted. 

On  the  13th  April  1903  Joseph  Henry  Anstey 
was  duly  licensed  to  sell  intoxicating  liquors  by 
retail  at  a  house  called  the  Fighting  Cocks. 

On  the  15th  Oct.  1904  J.  H.  Anstey  gave  up 
possession  of  the  house,  and  on  the  same  day  the 
respondent  took  possession  thereof  as  the  tenant 
of  the  brewers  who  were  the  owners  of  the  house, 
without  previously  having  obtained  any  authority 
whatever  from  the  justices  to  sell  intoxicating 
liquor  therein  by  retail. 

The  several  sales  of  intoxicating  liquor  alleged 
in  the  above  informations  to  have  been  made  by 
the  respondent  were  in  fact  made  by  him.  The 
sales  were  made  with  the  knowledge  and  consent 
and  under  the  instructions  of  the  two  other 
respondents. 

On  the  24th  Oct.  1904,  proper  notice  having 
been  given  of  such  intended  application,  J.  H. 
Anstey  applied  to  the  licensing  justices  and 
obtained  a  transfer  of  his  licence  to  the  respon- 
dent. 

The  justices  sat  only  once  a  month,  and  there 
was  no  petty  session  at  which  the  application 
could  have  been  made  for  a  temporary  transfer 
of  the  licence  to  the  respondent  between  the 
26th  Sept  and  the  24th  Oct.  1904. 

In  oases  of  transfers  of  licensed  premises 
taking  place  on  days  on  which  no  petty  sessions 
are  held  it  is  the  practice  in  some  petty  sessional 
divisions  and  in  this  division  to  apply  for  the 
temporary  transfer  at  the  next  petty  sessions. 

For  the  prosecution  it  was  contended  that, 
under  the  circumstances  aforesaid,  the  respon- 
dents, who  had  been  proved  to  have  committed 
the  offences  with  which  they  were  charged,  ought 
to  be  convicted  thereof. 

For  the  defence  it  was  contended  that  a  trans- 
fer was  applied  for  and  obtained  at  the  earliest 
opportunity  after  the  house  had  changed  hands. 
That  it  was  impossible  to  arrange  for  new  tenants 
of  licensed  houses  to  take  possession  only  on  days 
when  petty  sessions  were  held.  That  defendants 
followed  what  in  their  experience  was  the  usual 

(a)  Reported  by  W.  dm  B.  Hiebkbt,  Esq.,  Barrlater-at-Law. 
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custom,  and  did  their  best  to  comply  with  the 
law,  and  there  being  no  other  licensed  house  in 
the  parish  public  inconvenience  would  have  been 
occasioned  nad  the  house  been  closed  until  the 
transfer  had  been  obtained. 

The  justices  were  of  opinion  that  all  the 
charges  were  proved  against  all  the  respondents, 
but  considered  the  respondents  had  no  intention 
of  infringing  the  provisions  of  sect.  3  of  the 
Licensing  Act  1872,  and  that  the  offences  proved 
to  have  been  committed  were  of  so  trifling  a 
nature  that  it  was  inexpedient  to  inflict  any 
punishment,  and  thereupon  they  dismissed  all 
the  charges  under  sect.  16  of  the  Summary  Juris- 
diction Act  1879. 

(7.  E.  Jones  for  the  appellant. 

Poyser  for  the  respondents. 

Kennedy,  J. — In  my  view  this  case,  as  Mr. 
Poyser  put  it,  is  an  important  case.  It  is  very 
important  in  »my  view  not  to  limit  the  discretion 
which  the  justices  have  been  intrusted  with  by 
the  Act  of  Parliament  under  the  important  pro- 
vision of  the  16th  section  of  the  Summary  Juris- 
diction Act  1879,  which  has  been  referred  to  by 
those  who  have  administered  justice  in  this  court 
on  many  occasions,  and,  amongst  others,  on  the 
occasions  of  cases  being  before  them  which  Mr. 
Poyser  has  so  carefully  referred  to.  That  is  a 
jurisdiction  which  is  not  to  be  limited.  We  are 
not  to  exercise  a  discretion,  as  it  were,  passing  in 
review  their  discretion  if  there  is  really  any 
ground  for  that  discretion  being  exercised.  It  is 
a  discretion  which  is  conveyed  in  the  following 
terms:  "If  the  court  of  summary  jurisdiction 
think  that,  though  the  charge  is  proved,  the 
offence  was  in  the  particular  case  of  so  trifling  a 
nature  that  it  is  inexpedient  to  inflict  any  punish- 
ment, or  any  other  than  a  nominal  punishment, 
the  court,  without  proceeding  to  conviction,  may 
dismiss  the  information,  and  if  the  court  thinks 
fit  may  order  the  person  charged  to  pay  such 
damages  not  exceeding  40*.,  and  such  costs 
as  they  may  think  reasonable,  or  the  court  on 
convicting  the  person  may  discharge  him  con- 
ditionally." Now  I  quite  agree  with  Mr.  Poyser, 
and,  if  I  said  anything  to  the  reverse  at  first, 
I  certainly  now  think  he  is  quite  right  in 
pointing  out  that  there  may  be  in  a  particular 
case,  to  use  the  words  of  the  section,  something 
which  makes  the  commission  of  that  which  other- 
wise but  for  those  circumstances  would  be  serious, 
because  the  nature  of  the  offence  is  serious, 
trifling.  I  am  not  saying  that  that  is  not  so. 
The  mere  casual  breach,  if  I  may  call  it  so,  of  a 
by-law  is  in  itself,  in  its  nature  as  well  as  under 
the  concurrent  circumstances,  of  such  a  kind 
that  the  justices,  there  being  no  deliberate  inten- 
tion to  break  such  a  by-law,  might  treat  it  as 
trivial ;  but  the  words  cover  both  cases  of  offences 
in  the  particular  case  of  so  trifling  a  nature  that 
they  may  exercise  their  discretion.  In  this  case 
there  is  really  nothing  suggested  which  could 
mitigate  the  offence  or  reduoe  the  offence  to  a 
trifling  nature  if  it  was  a  serious  one.  That  is 
not  to  be  found  in  the  case.  If  there  had  been, 
then,  as  I  think  Lindley,  L  J.  says  in  the  case 
which  has  been  referred  to,  and  to  which  I  shall 
refer  in  a  moment,  it  may  be  one  would  feel 
oneself  bound  not  to  interfere  with  the  discretion 
of  the  justices.  But  it  seems  to  me  upon  what 
is  stated  that  they  had  nothing  before   them 


except  what  is  in  the  case.  Therefore  we  have  to 
see  from  the  terms  of  the  case  whether  there  has 
been  such  an  exercise  of  the  discretion  as  we 
have  no  right  to  review  or  not.  Now,  what  was 
the  nature  of  the  offence  hereP  To  my  mind 
it  was  a  very  serious  offence.  If  the  licensing 
laws  are  to  be  of  any  service  to  the  public 
order,  which  the  Legislature  has  emphatically  by 
many  statutes  held  most  important,  it  seems  to 
me  for  an  unlicensed  person  deliberately  for  nine 
days  to  carry  on  business  without  a  licence,  and 
apparently  from  the  case  do  a  considerable 
business,  is  a  serious  breach  of  the  law.  The 
most  that  can  be  said  is  that  the  respondents 
had  no  intention  of  carrying  on  the  house  other- 
wise than  reputably  and  really  applying  for  the 
transfer  when  they  got  the  opportunity  of  apply- 
ing. But  that  they  deliberately  apparently  under 
some  sort  of  an  idea  of  a  custom  did  that  which 
they  knew  the  law  did  not  justify  there  seems  to 
be  no  doubt  on  the  case  itself.  Therefoie  it 
seems  to  me  that  as  it  stands  it  is  in  its  nature 
a  serious  offence,  and  I  cannot  find  anything  in  the 
case  which  makes  it  trifling,  because  for  nine  days 
the  only  public- house  had  been  carried  on  openly 
for  all  licensed  hours,  I  think  from  the  16th  Oct. 
to  the  24th  Oct.,  by  an  unlicensed  person,  and  by 
the  instructions  of  the  brewers'  managing  direc- 
tor and  agent.  I  cannot  see  anything  which  on 
the  face  of  those  facts  makes  this  offence  triBing. 
I  cannot  see  anything  which  justifies  the  grounds 
suggested  that  they  had  no  intention  of  infring- 
ing the  provisions  of  which  they  perfectly  wed 
knew.  Under  these  circumstances  can  we  be  said 
to  be  prevented  from  saying,  as  we  have  to, 
whether  that  infringement  was  of  so  trifling  a 
nature  as  to  justify  the  course  taken,  there  being 
really  nothing  suggested  outside  this  case  ?  Can 
we  say  that  that  position  taken  up  can  be  in  ac- 
cordance with  the  law  ?  That  question  was  actually 
dealt  with  by  a  very  important  tribunal  in  the 
case  which  Mr.  Jones  cited  to  us  of  Philips  v. 
Evans  (74  L.  T.  Rep.  314;  (1896)  1  Q.  B.  305). 
The  matter  there  came  before  Lindley,  L  J.  and 
Kay,  L.J.,  sitting  together  as  the  Divisional 
Court.  There  the  justices  against  whose  deci- 
sion the  appeal  was  were  held  to  have  "had 
no  jurisdiction  to  review  the  decision  of  the 
commissioners  as  to  granting  or  withholding  a 
certificate  of  exemption,  and  that  the  offence 
of  refusing  to  take  out  a  dog  licence  was  not  an 
offence  of  a  trifling  nature  to  which  sect.  16  of 
the  Summary  Jurisdiction  Act  of  1879  would 
apply."  It  seems  to  me  the  keeping  open  of 
a  bouse  for  nine  days  and  carrying  on  trade 
there  without  a  licence  and  doing  so  inten- 
tionally (which  is  what  these  persons  ought  to 
have  been  convicted  of)  is  not  an  offence  of  a 
trifling  nature.  Of  course,  if  there  were  special 
facts  in  the  case  which  were  stated  by  the 
magistrates  as  facts  making  the  offence  trifling, 
it  is  not  part  of  our  province  to  review  then* 
decision,  but  there  are  none  such  stated  here 
except  that  there  was  the  bond  fide  intention  to 
get  a  transfer  when  the  time  came,  and  they  were 
quite  prepared  to  break  the  law  until  that  time 
came  tor  their  own  convenience.  That  is  what 
it  really  comes  to,  not  making  proper  arrange- 
ments for  the  person  who  had  been  tenant  to 
remain  or  the  going  out  did  not  take  place  until 
after  the  date  at  which  a  proper  transfer  could 
be  obtained.    It  appears  to  me  there  is  nothing 
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which  justifies  such  a  finding  of  it  being  trifling. 
In  my  opinion  the  magistrates  ought  to  have 
convicted.  It  is  not  at  all  necessary  for  us  to  say, 
nor,  speaking  for  myself,  do  I  intend  to  say,  that 
there  ought  to  have  been  a  serious  fine  inflicted. 
They  may  inflict  what  they  please.  I  do  not  say  a 
nominal  fine  because,  if  they  were  entitled  on 
account  of  the  trifling  nature  of  the  offence  to 
inflict  a  nominal  fine,  they  would  have  been 
within  sect.  16,  which  I  do  not  think  they  were. 
I  do  not  mean  there  ought  to  be  a  severe 
penalty,  but  I  do  not  see  anything  which  enabled 
them  to  treat  this  as  a  trifling  offence  nor  to 
which  they  ought  to  have  applied  the  wide  power 
of  sect.  16. 

Bidlby,  J. — I  quite  agree  with  what  my 
brother  Kennedy  has  said,  and  he  has  so  fully 
covered  the  ground  that  I  do  not  think  it  neces- 
sary to  add  any  thing.    0aMerBnMediojuMMa 

Solicitors:  F.  P.  Sutthery;  Toovey  for  Banks 
and  Hooley,  Bury  St.  Edmunds. 


Thursday,  June  8,  1905. 

(Before  Lord  Alvbbbtonb,  C.J.,  Kennedy  and 

Ridley,  JJ.) 

Musgb-ave  (app.)  v.  Kennison  (resp.).  (a) 

Motor- car — Speed  limit  in  Royal  park — Parks 
Regulation  Act  1872  (35  &  36  Vict.  c.  15),  s.  9— 
Statutory  Rules  and  Orders  1904,  No.  979,  r.  4. 

By  rule  4  of  the  Statutory  Rules  and  Orders  1904, 
No.  979 ;  "  Cars  propelled  or  drawn  by 
mechanical  means  shall  only  be  admitted  [into 
Royal  parks]  subject  to  such  regulations  as 
may  from  time  to  time  be  passed  by  the  Com- 
missioners of  His  Majesty' 's  Works  and  Public 
Buildings,  and  published  by  notice  exhibited  in 
the  parks" 

These  rules  were  made  under  the  Parks  Regu- 
lation Act  1872,  and  were  duly  laid  before 
Parliament. 

The  commissioners  published  a  notice,  which  was 
posted  at  the  parte  gates,  that  no  car  propelled  or 
drawn  by  mechanical  means  was  to  be  allowed  to 
proceed  at  a  greater  pace  than  ten  miles  per  hour. 
This  notice  was  not  laid  before  Parliament. 

Held,  that  the  regulation  contained  in  this  notice 
was  good. 

Gasb  stated  on  an  information  preferred  against 
the  appellant  by  the  respondent  for  that  he  on 
the  23rd  Jan.  1905  in  a  certain  Royal  park  called 
the  Green  Park  did  unlawfully  drive  a  certain 
motor-car  at  a  greater  speed  than  ten  miles  an 
hour  contrary  to  the  regulations  made  by  the 
Commissioners  of  His  Majesty's  Works  and  Public 
Buildings  on  the  28th  April  1904,  and  published 
by  notice  exhibited  in  the  park,  contrary  to  the 
Parks  Regulation  Act  1872. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted. 

The  appellant  drove  a  carriage  propelled  bv, 
mechanical  means  known  as  a  motor-oar  in  the 
Green  Park  on  the  23rd  Jan.  1905  at  a  greater 
speed  than  ten  miles  an  hour.  • 

A  notice  was  posted  at  the  gates  of  the  park, 
with  the  following  heading,  "  Notice  to  drivers  of 
motor-cars  and  cyclists,"  and  it  is  set  out  below. 

(«)  Reported  by  W.  db  B.  Hrhbert,  Eaq  ,  J3ar*ster-ftt-LAw. 

Mag.  Cas.— Vol.  XXII. 


Neither  the  last-mentioned  nor  any  copy  of  the 
same  had  been  laid  before  the  Houses  of  Parlia- 
ment, or  either  of  them ;  but  rules  for  the  Green 
Park  in  connection  with  the  regulations  prescribed 
by  the  Parks  Regulation  Act  1872,  known  as  the 
Statutory  Rules  and  Orders  of  1904,  No.  979,  and 
dated  the  28th  April  1904,  had  been  laid  upon  the 
table  of  both  Houses  of  Parliament  in  pursuance 
of  sect.  9  of  the  Act,  and  the  last- mentioned 
notice  contained  a  correct  copy  of  regulations 
by  the  Commissioners  of  Works  on  the  28th 
April  1904  under  the  4th  statutory  rule. 

On  behalf  of  the  appellant  it  was  contended 
(a)  that  no  rule  had  ever  been  made  under  the 
Parks  Regulation  Act  1872  limiting  the  speed 
of  a  carriage  propelled  by  mechanical  means  (a 
motor- oar)  to  ten  miles  an  hour  in  the  said  park 
or  any  park;  (6)  that  any  valid  rule  must  be 
made  under  and  by  virtue  of  and  is  pursuance 
of  sect  9  of  the  Parks  Regulation  Act  1872 ; 

(c)  that  no  other  regulation  could  be  made  under 
the  Act  of  Parliament  except  such  as  were  set 
out  in  the  1st  schedule  thereto,  and  sect.  4  of  the 
Act  was  referred  to  in  support  of  this  contention ; 

(d)  that  the  regulations  purporting  to  impose  a 
ten-mile  speed  limit  were  unauthorised,  that  the 
public  had  never  had  any  proper  notice  of  the 
intention  of  the  commissioners  to  make  or  publish 
the  same,  that  the  public  had  no  opportunity  of 
of  seeing  such  regulations  either  by  themselves 
or  their  representatives  in  the  House  of  Lords 
or  Commons;  that  the  Parks  Regulation  Act 
only  authorised  the  making  of  "  rules,"  and  that 
there  was  no  authority  for  making  "  regulations  " 
of  a  penal  nature  under  the  Aot  of  Parliament, 
and  that  there  is  no  provision  in  the  Parks  Regu- 
lation Aot  1872  for  the  prosecution  of  any  person 
doing  any  act  in  contravention  of  the  aforesaid 
regulations ;  (e)  that  the  speed  of  motor-cars  was 
dealt  with  by  the  Locomotives  or  Highways  Aot 
1896  and  the  Motor  Car  Act  of  1903,  and  that 
sect.  9  of  latter  Act  made  provision  for  a  ten- 
mile  limit  to  he  placed  on  motor-cars  under  the 
conditions  therein  set  forth  when  the  Local 
Government  Board,  after  inquiry  in  due  and 
proper  form  were  of  opinion  that  it  was  desirable 
and  necessary  that  such  a  limit  should  be  placed 
upon  the  speed  of  motor-cars,  and  that  if  it  were 
desired  to  place  any  limit  on  the  speed  of  motor- 
oars  in  the  Green  Park  the  same  should  be  done 
under  this  statute. 

On  behalf  of  the  respondent  it  was  contended 
that  the  provisions  of  the  Parks  Regulation  Aot 
1872,  and  of  the  Statutory  Rules  and  Orders  1904, 
No.  979,  were  sufficient  authority  for  making  and 
publishing  the  regulations  and  notice,  that  the 
regulations  are  valid. 

The  magistrate  convicted  the  appellant. 

The  questions  of  law  arising  for  the  opinion  of 
the  court  therefore  were :  (1)  whether  any  valid 
regulations  could  be  made  under  the  Parks  Regu- 
lation Acts  1872  save  and  except  suoh  as  appear 
in  the  1st  schedule  to  the  Act ;  (2)  whether  "  Rules 
of  the  Park,"  made  pursuant  to  sect  9  of  the 
Parks  Regulation  Act  1872,  confer  powers 
enabling  the  commissioners  to  make  other  valid 
rules  and  regulations;  (3)  whether  any  regula- 
tions so  made  bv  the  commissioners  can  be 
enforced  in  view  of  the  provisions  of  sect.  4  of  the 
Act  or  otherwise;  (4)  and  whether  any  rule  so 
made  by  the  commissioners  can  be  made  otherwise 
than  in  the  manner  prescribed  in  sect.  9  of  the  Act. 

2  M 
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custom,  and  did  their  best  to  comply  with  the 
law,  and  there  being  no  other  licensed  house  in 
the  parish  public  inconvenience  would  have  been 
occasioned  nad  the  house  been  closed  until  the 
transfer  had  been  obtained. 

The  justices  were  of  opinion  that  all  the 
charges  were  proved  against  all  the  respondents, 
but  considered  the  respondents  had  no  intention 
of  infringing  the  provisions  of  sect.  3  of  the 
Licensing  Act  1872,  and  that  the  offences  proved 
to  have  been  committed  were  of  so  trifling  a 
nature  that  it  was  inexpedient  to  inflict  any 
punishment,  and  thereupon  they  dismissed  all 
the  charges  under  sect,  lb  of  the  Summary  Juris- 
diction Act  1879. 

&  &  Jones  for  the  appellant. 

Poyaer  for  the  respondents. 

Kennedy,  J. — In  my  view  this  case,  as  Mr. 
Poyser  put  U,  is  an  important  case.  It  is  very 
important  in  »my  view  not  to  limit  the  discretion 
which  the  justices  have  been  intrusted  with  by 
the  Act  of  Parliament  under  the  important  pro- 
vision of  the  16th  section  of  the  Summary  Juris- 
diction Act  1879,  which  has  been  referred  to  by 
thoee  who  have  administered  justice  in  this  court 
on  many  occasions,  and,  amongst  others,  on  the 
occasions  of  cases  being  before  them  which  Mr. 
Poyser  has  so  carefully  referred  to.  That  is  a 
jurisdiction  which  is  not  to  be  limited.  We  are 
not  to  exercise  a  discretion,  as  it  were,  passing  in 
review  their  discretion  if  there  is  really  any 
ground  for  that  discretion  being  exercised.  It  is 
a  discretion  which  is  conveyed  in  the  following 
terms :  "  If  the  court  of  summary  jurisdiction 
think  that,  though  the  charge  is  proved,  the 
offence  was  in  the  particular  case  of  so  trifling  a 
nature  that  it  is  inexpedient  to  inflict  any  punish- 
ment, or  any  other  than  a  nominal  punisnment, 
the  court,  without  proceeding  to  conviction,  may 
dismiss  the  information,  and  if  the  court  thinks 
fit  may  order  the  person  charged  to  pay  such 
damages  not  exceeding  40*.,  and  such  costs 
as  they  may  think  reasonable,  or  the  court  on 
convicting  the  person  may  discharge  him  con- 
ditionally." Now  I  quite  agree  with  Mr.  Poyser, 
and,  if  I  said  anything  to  the  reverse  at  first, 
I  certainly  now  think  he  is  quite  right  in 
pointing  out  that  there  may  be  in  a  particular 
case,  to  use  the  words  of  the  section,  something 
which  makes  the  commission  of  that  which  other- 
wise but  for  those  circumstances  would  be  serious, 
because  the  nature  of  the  offence  is  serious, 
trifling.  I  am  not  saying  that  that  is  not  so. 
The  mere  casual  breach,  if  I  may  call  it  so,  of  a 
by-law  is  in  itself,  in  its  nature  as  well  as  under 
the  concurrent  circumstances,  of  such  a  kind 
that  the  justices,  there  being  no  deliberate  inten- 
tion to  break  such  a  by-law,  might  treat  it  as 
trivial ;  but  the  words  cover  both  cases  of  offences 
in  the  particular  case  of  so  trifling  a  nature  that 
they  may  exercise  their  discretion.  In  this  case 
there  is  really  nothing  suggested  which  could 
mitigate  the  offence  or  reduoe  the  offence  to  a 
trifling  nature  if  it  was  a  serious  one.  That  is 
not  to  be  found  in  the  case.  If  there  had  been, 
then,  as  I  think  Lindley,  L  J.  says  in  the  case 
which  has  been  referred  to,  and  to  which  I  shall 
refer  in  a  moment,  it  may  be  one  would  feel 
oneself  bound  not  to  interfere  with  the  discretion 
of  the  justices.  But  it  seems  to  me  upon  what 
is  stated  that  they  had  nothing  before   them 


except  what  is  in  the  case.  Therefore  we  have  to 
see  from  the  terms  of  the  case  whether  there  has 
been  such  an  exercise  of  the  discretion  as  we 
have  no  right  to  review  or  not.  Now,  what  was 
the  nature  of  the  offence  hereP  To  my  mind 
it  was  a  very  serious  offence.  If  the  licensing 
laws  are  to  be  of  any  service  to  the  public 
order,  which  the  Legislature  has  emphatically  by 
many  statutes  held  most  important,  it  seems  to 
me  for  an  unlicensed  person  deliberately  for  nine 
days  to  carry  on  business  without  a  licence,  and 
apparently  from  the  case  do  a  considerable 
business,  is  a  serious  breach  of  the  law.  The 
most  that  can  be  said  is  that  the  respondents 
had  no  intention  of  carrying  on  the  house  other- 
wise than  reputably  and  really  applying  for  the 
transfer  when  they  got  the  opportunity  of  apply, 
ing.  But  that  they  deliberately  apparently  under 
some  sort  of  an  idea  of  a  custom  did  that  which 
they  knew  the  law  did  not  justify  there  seems  to 
be  no  doubt  on  the  case  itself.  Therefoie  it 
seems  to  me  that  as  it  stands  it  is  in  its  nature 
a  serious  offence,  and  I  cannot  find  anything  in  the 
case  which  makes  it  trifling,  because  for  nine  days 
the  only  public- house  had  been  carried  on  openly 
for  all  licensed  hours,  I  think  from  the  16th  Oct. 
to  the  24th  Oct.,  by  an  unlicensed  person,  and  by 
the  instructions  of  the  brewers'  managing  direc- 
tor and  agent.  I  cannot  see  anything  which  on 
the  face  of  those  facts  makes  this  offence  trifling. 
I  cannot  see  anything  which  justifies  the  grounds 
suggested  that  they  had  no  intention  of  infring- 
ing the  provisions  of  which  they  perfectly  wed 
knew.  Under  these  circumstances  can  we  be  said 
to  be  prevented  from  saying,  as  we  have  to, 
whether  that  infringement  was  of  so  trifling  a 
nature  as  to  justify  the  course  taken,  there  being 
really  nothing  suggested  outside  this  case  P  Can 
we  say  that  that  position  taken  up  can  be  in  ac- 
cordance with  the  law  ?  That  question  was  actually 
dealt  with  by  a  very  important  tribunal  in  the 
case  which  Mr.  Jones  cited  to  us  of  Philips  v. 
Evans  (74  L.  T.  Rep.  314 ;  (1896)  1  Q.  B.  305). 
The  matter  there  came  before  Lindley,  L  J.  and 
Kay,  L.J.,  sitting  together  as  the  Divisional 
Court.  There  the  justices  against  whose  deci- 
sion the  appeal  was  were  held  to  have  "bad 
no  jurisdiction  to  review  the  decision  of  the 
commissioners  as  to  granting  or  withholding  a 
certificate  of  exemption,  and  that  the  offence 
of  refusing  to  take  out  a  dog  licence  was  not  an 
offence  of  a  trifling  nature  to  which  sect.  16  of 
the  Summary  Jurisdiction  Act  of  1879  would 
apply."  It  seems  to  me  the  keeping  open  of 
a  bouse  for  nine  days  and  carrying  on  trade 
there  without  a  licence  and  doing  so  inten- 
tionally (which  is  what  these  persons  ought  to 
have  been  convicted  of)  is  not  an  offence  of  a 
trifling  nature.  Of  course,  if  there  were  special 
facts  in  the  case  which  were  stated  by  the 
magistrates  as  facts  making  the  offence  trifling, 
it  is  not  part  of  our  province  to  review  their 
decision,  out  there  are  none  such  stated  here 
except  that  there  was  the  bond  fide  intention  to 
get  a  transfer  when  the  time  came,  and  they  were 
quite  prepared  to  break  the  law  until  that  time 
came  for  their  own  convenience.  That  is  what 
it  really  comes  to,  not  making  proper  arrange- 
ments for  the  person  who  had  been  tenant  to 
remain  or  the  going  out  did  not  take  place  until 
after  the  date  at  which  a  proper  transfer  could 
be  obtained.    It  appears  to  me  there  is  nothing 
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which  ju8tifie8  such  a  finding  of  it  being  trifling. 
In  my  opinion  the  magistrates  ought  to  have 
convicted.  It  is  not  at  all  necessary  for  us  to  say, 
nor,  speaking  for  myself,  do  I  intend  to  say,  that 
there  ought  to  have  been  a  serious  fine  inflicted. 
They  may  inflict  what  they  please.  I  do  not  say  a 
nominal  fine  because,  if  they  were  entitled  on 
account  of  the  trifling  nature  of  the  offence  to 
inflict  a  nominal  fine,  they  would  have  been 
within  sect.  16,  which  I  do  not  think  they  were. 
I  do  not  mean  there  ought  to  be  a  severe' 
penalty,  but  I  do  not  see  anything  whioh  enabled 
them  to  treat  this  as  a  trifling  offence  nor  to 
which  they  ought  to  have  applied  the  wide  power 
of  sect.  16. 

Ridley,  J. — I  quite  agree  with  what  my 
brother  Kennedy  has  said,  and  he  has  80  fully 
covered  the  ground  that  I  do  not  think  it  neoes- 
Btry  to  add  anything.    C(ue  remUted  to  jugHce8m 

Solicitors:  F.  P.  Sutthery;  Toovey  for  Banks 
and  Hooley,  Bury  St.  Edmunds. 


Thursday,  June  8, 1905. 

(Before  Lord  Alvkestonb,  G.J.,  Kennedy  and 

Ridley,  JJ.) 

Musgbavb  (app.)  v.  Kennison  (resp.).  (a) 

Motor-car — Speed  limit  in  Royal  park — Parks 
Regulation  Act  1872  (35  &  36  Vict.  c.  15),  a.  9— 
Statutory  Rules  and  Orders  1904,  No.  979,  r.  4. 

By  rule  4  of  the  Statutory  Rules  and  Orders  1904, 
No.  979 :  "  Cars  propelled  or  drawn  by 
mechanical  means  shall  only  be  admitted  [into 
Royal  parks]  subject  to  such  regulations  as 
may  from  time  to  time  be  passed  by  the  Com- 
missioners of  His  Majesty's  Works  and  Public 
Buildings,  and  published  by  notice  exhibited  in 
the  parks" 

These  rules  were  made  under  the  Parks  Regu- 
lation Act  1872,  and  were  duly  laid  before 
Parliament. 

The  commissioners  published  a  notice,  which  was 
posted  at  the  parte  gates,  that  no  car  propelled  or 
drawn  by  mechanical  means  was  to  be  allowed  to 
proceed  at  a  greater  pace  than  ten  miles  per  hour. 
This  notice  was  not  laid  before  Parliament. 

Held,  that  the  regulation  contained  in  this  notice 
was  good. 

Case  stated  on  an  information  preferred  against 
the  appellant  by  the  respondent  for  that  he  on 
the  23rd  Jan.  1905  in  a  certain  Royal  park  called 
the  Green  Park  did  unlawfully  drive  a  certain 
motor-car  at  a  greater  speed  than  ten  miles  an 
hoar  contrary  to  the  regulations  made  by  the 
Commissioners  of  His  Majesty's  Works  and  Public 
Buildings  on  the  28th  April  1904,  and  published 
by  notice  exhibited  in  the  park,  contrary  to  the 
Parks  Regulation  Act  1872. 

Upon  the  hearing  of  the  information  the 
following  facto  were  proved  or  admitted. 

The  appellant  drove  a  carriage  propelled  bjr 
mechanical  means  known  as  a  motor-car  in  the 
Green  Park  on  the  23rd  Jan.  1905  at  a  greater 
speed  than  ten  miles  an  hour.  - 

A  notice  was  posted  at  the  gates  of  the  park, 
with  the  following  heading,  "  Notice  to  drivers  of 
motor-cars  and  cyclists,"  and  it  is  set  out  below. 

(«)  Exported  by  W.  DB  B.  Hmbert,  Eaq  ,  £ar*«t«r-»t-L*w. 

Mag.  Oas.— Vol.  XXII. 


Neither  the  last-mentioned  nor  any  copy  of  the 
same  had  been  laid  before  the  Houses  of  Parlia- 
ment, or  either  of  them ;  but  rules  for  the  Green 
Park  in  connection  with  the  regulations  prescribed 
by  the  Parks  Regulation  Act  1872,  known  as  the 
Statutory  Rules  and  Orders  of  1904,  No.  979,  and 
dated  the  28th  April  1904,  had  been  laid  upon  the 
table  of  both  Houses  of  Parliament  in  pursuance 
of  sect.  9  of  the  Act,  and  the  last-mentioned 
notice  contained  a  correct  copy  of  regulations 
by  the  Commissioners  of  Works  on  the  28th 
April  1904  under  the  4th  statutory  rule. 

On  behalf  of  the  appellant  it  was  contended 
(a)  that  no  rule  had  ever  been  made  under  the 
Parks  Regulation  Act  1872  limiting  the  speed 
of  a  carriage  propelled  by  mechanical  means  (a 
motor-car)  to  ten  miles  an  hour  in  the  said  park 
or  any  park;  (6)  that  any  valid  rule  must  be 
made  under  and  by  virtue  of  and  in  pursuance 
of   sect  9  of  the  Parks  Regulation  Act  1872 ; 

(c)  that  no  other  regulation  could  be  made  under 
the  Act  of  Parliament  except  suoh  as  were  set 
out  in  the  1st  schedule  thereto,  and  sect.  4  of  the 
Act  was  referred  to  in  support  of  this  contention ; 

(d)  that  the  regulations  purporting  to  impose  a 
ten-mile  speed  limit  were  unauthorised,  that  the 
public  had  never  had  any  proper  notice  of  the 
intention  of  the  commissioners  to  make  or  publish 
the  same,  that  the  public  had  no  opportunity  of 
of  seeing  such  regulations  either  by  themselves 
or  their  representatives  in  the  House  of  Lords 
or  Commons;  that  the  Parks  Regulation  Aot 
only  authorised  the  making  of  "  rules,"  and  that 
there  was  no  authority  for  making  "  regulations  " 
of  a  penal  nature  under  the  Aot  of  Parliament, 
and  that  there  is  no  provision  in  the  Parks  Regu- 
lation Act  1872  for  the  prosecution  of  any  person 
doing  any  aot  in  contravention  of  the  aforesaid 
regulations ;  (e)  that  the  speed  of  motor-oars  was 
dealt  with  by  the  Locomotives  or  Highways  Aot 
1896  and  the  Motor  Car  Aot  of  1903,  and  that 
sect.  9  of  latter  Act  made  provision  for  a  ten- 
mile  limit  to  be  placed  on  motor-cars  under  the 
conditions  therein  set  forth  when  the  Local 
Government  Board,  after  inquiry  in  due  and 
proper  form  were  of  opinion  that  it  was  desirable 
and  necessary  that  such  a  limit  should  be  placed 
upon  the  speed  of  motor-oars,  and  that  if  it  were 
desired  to  place  any  limit  on  the  speed  of  motor- 
oars  in  the  Green  Park  the  same  should  be  done 
under  this  statute. 

On  behalf  of  the  respondent  it  was  contended 
that  the  provisions  of  the  Parks  Regulation  Act 
1872,  and  of  the  Statutory  Rules  and  Orders  1904, 
No.  979,  were  sufficient  authority  for  making  and 
publishing  the  regulations  and  notioe,  that  the 
regulations  are  valid. 

The  magistrate  convicted  the  appellant. 

The  questions  of  law  arising  for  the  opinion  of 
the  court  therefore  were :  (1)  whether  any  valid 
regulations  could  be  made  under  the  Parks  Regu- 
lation Acts  1872  save  and  except  such  as  appear 
in  the  1st  schedule  to  the  Act ;  (2)  whether  "  Rules 
of  the  Park,"  made  pursuant  to  sect  9  of  the 
Parks  Regulation  Act  1872,  confer  powers 
enabling  the  commissioners  to  make  other  valid 
rules  and  regulations;  (3)  whether  any  regula- 
tions so  made  by  the  commissioners  can  be 
enforced  in  view  of  the  provisions  of  sect.  4  of  the 
Act  or  otherwise;  (4)  and  whether  any  rule  so 
made  by  the  commissioners  can  be  made  otherwise 
than  in  the  manner  prescribed  in  sect.  9  of  the  Act. 
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By  the  Parks  Regulation  Act  1872  (35  &  36 
Vict.  c.  15),  s.  9 : 

Any  role  made  in  pursuance  of  the  1st  Bohednle  to 
this  Aot  shall  be  forthwith  laid  before  both  Houses  of 
Parliament,  if  Parliament  be  sitting,  or,  if  not,  then 
within  three  weeks  after  the  beginning  of  the  then  next 
ensuing  session  of  Parliament,  and  if  any  snob  rules 
shall  be  disapproved  of  by  either  House  of  Parliament 
within  one  month  after  the  aame  shall  have  been  so  laid 
before  Parliament,  snoh  rules  or  such  parts  thereof  as 
■hall  be  disapproved  of  shall  not  be  enforced. 

The  statutory  rales  and  orders  relating  to  the 
ease  were  as  follows : — 

Statutory  Bulbs  and  Orders  1904,  No.  979. 

Park. — Royal  Parks. — St.  James's  and  the 

Green  Parks. 

Rules,  dated  the  25th  April  1904,  made  by  the  Com- 
missioners of  Works  for  8t.  James's  and  the  Oreen 
Parks  in  connection  with  the  Regulations  prescribed 
by  the  Parks  Regulation  Act  1872.  (a) 

1.  No  stage  ooaoh,  omnibus,  or  hearse,  no  oart,  waggon, 
dray,  wheelbarrow,  truck,  or  other  vehicle  for  the  con- 
veyance of  merchandise  is  allowed  to  enter.  All  other 
carriages  are  admitted. 

2#  No  oattle,  sheep,  or  pigs  are  allowed  to  enter, 
except  for  pasturage. 

3.  Carriages  and  horses  are  to  enter  and  leave  the 
park  by  the  gates  aooording  to  the  notices  affixed 
thereon.  Drivers  of  all  vehicles  must  conform  to  such 
orders  for  the  regulation  of  traffic  as  may  be  given  by 
the  park  keepers  or  published  by  notice  exhibited  in  the 
parks 

4.  Carriages  may  use  the  Bird  Cage  Walk,  Constitu- 
tion Hill,  and  the  direct  roads  between  Buckingham 
G«t9  and  Marlborough  House  Gate,  and  between  Marl- 
borough House  Grate  and  Storey's  Gate.  Constitution 
Hill  may,  however,  be  closed  for  oarriage  traffic  during 
the  residence  of  His  Majesty  at  Buckingham  Palace, 
and  at  such  other  times  as  the  commissioners  may  direct. 
Cycles,  whether  meohanioally  propelled  or  other  wis*, 
and  carriages,  and  oars  propelled  or  drawn  by  mecha- 
nical means,  shall  only  be  admitted  subject  to  such 
regulations  as  may  from  time  to  time  be  framed  by  the 
Commissioners  of  His  Majesty's  Works  and  Public 
Buildings,  and  published  by  notice  exhibited  in  the 
parks.     .     .     . 

The  notice  posted  at  the  gates  of  the  park  was 
as  follows  :— 

Botal  Parks. 

Notice  to  Drivers  of  Motor-cars  and  Cyclists. 

Cycles,  whether  meohanioally  propelled  or  otherwise, 
and  carriages  and  can  propelled  or  drawn  by  mechanical 
means,  are  admitted  subject  to  the  following  regula- 
tions : — 

1.  Cycles,  whether  meohanioally  propelled  or  other- 
wise, and  carriages  and  oars  propelled  or  drawn  by 
mecbanioal  means,  are  allowed  on  all  roads  when  open 
for  oarriage  traffic. 

2.  No  cycle,  whether  meohanioally  propelled  or  other- 
wise, or  oarriage  or  oar  propelled  or  drawn  by  mechanical 
means,  is  allowed  to  proceed  at  a  greater  pace  than  ten 
miles  an  hour,  or  so  as  in  any  manner  to  endanger  or  to 
be  likely  to  endanger  the  safety,  or  so  as  to  interfere 
with  the  convenience,  of  any  person  using  the  park. 

3.  No  smoke  or  visible  vapour  shall  be  emitted  from 
any  oyole,  carriage,  or  oar  propelled  by  mechanical 
meanB  so  as  to  in  any  manner  to  endanger  or  to  be 
likely  to  endanger  the  safety,  or  so  as  to  interfere  with 
the  convenience,  of  any  person  using  the  park. 

4.  Baoing,  unauthorised  meets,  plying  for  hire,  the 
use  of  any  part  of  the  park  for  a  standing  place,  riding 

i  a)  The*e  rules  having  been  laid  before  both  Houses 
of  Parliament  for  one  month  were  not  disapproved. 


or  driving  on  the  wrong  Bide  of  the  road,  or  driving  two 
abreast,  are  forbidden. 

5.  No  person  shall  drive  or  in  any  way  use  in  the  park 
a  oarriage  or  car  propelled  by  mechanical  means  for  the 
purpose  of  instructing,  or  of  being  instructed,  in  driving, 
managing,  or  repairing  a  carriage  or  oar  of  this  descrip- 
tion. 

Dated  and  sealed  with  the  common  seal  of  the  Com- 
missioners of  Hjs  Majesty's  Works  and  Public  Buildings, 
the  28tb  April  1904. 


Schombbrq  K.  McDonnell,  Secretary. 


Any  person  doing  any  aot  in  contravention  of  these 
regulations  is  liable  to  prosecution  under  the  Parks 
Regulation  Aot  1872. 

Avory,  K.C.  and  A  M.  White  for  the  appellant. 
— The  regulations  made  by  the  Commissioners  of 
Works  limiting  the  speed  of  motor-cars  to  ten 
miles  an  hour  is  ultra  virce.  All  rales  for  the 
regulation  of  the  parks  must  be  made  under 
sect.  9  of  the  Parks  Regulation  Act  1872,  and,  as 
this  regulation  as  to  speed  has  not  been  laid 
before  Parliament,  it  in  bad.  87  the  Statutory 
Rules  and  Orders  1904,  No.  979,  the  commissioners 
have  made  a  rule  purporting  to  give  themselves 
statutory  powers.  By  that  rule  they  cannot 
overrule  the  section  of  the  Act  which  says  that 
tbe  rules  must  be  laid  before  Parliament.  The 
speed  of  motor-cars  is  regulated  by  the  Motor 
Car  Aot  1903.  There  has  been  no  publication  of 
the  rule  under  the  Rules  Publication  Aot  1893 
(56  &  57  Vict  c.  66),  and  it  is  therefore  invalid, 
as  it  is  not  within  the  exception  to  that  statute. 
They  referred  to 

Bayley    v.    Wilkinson,   10  L.   T.   Bep.   543;    16 
0.  B.  N.  S.  161. 

The  Solicitor- General  (Sir  E.  Carson,  K.C), 
Bodkin,  and  G.  B.  Askwith,  for  the  respondent, 
were  not  called  upon. 

Lord  Alverstone,  O.J.  —  I  have  not  the 
slightest  doubt  on  this  point,  and  therefore  it  ia 
nob  necessary  to  hear  any  further  argument  upon 
it.  This  question  as  to  rules  and  regulations 
in  park  8  has  been  a  very  thorny  subject  for  a 
great  many  3 ears,  as  those  who  have  had  to  do 
with  the  regulation ««  with  regard  to  meetings  very 
well  remember,  and  I  think  that  if  the  history  of 
this  matter  be  studied  Mr.  Avory  will  find  the 
reason  why  all  these  details  were  inserted  in  the 
schedule  was  for  the  purpose  of  having  what  I 
may  call  certain  specific  matters  to  be  dealt  with 
by  regulations.  Among  the  regulations  the  com- 
missioners are  allowed  to  deal  with  are  first :  No 
person  shall  drive  any  vehicle  in  the  park  except 
in  accordance  with  tbe  rules,  and  that  the  rules 
of  the  park  shall  be  deemed  to  be  the  rules  made 
by  the  Commissioners  of  Her  Majesty's  Woiks 
from  time  to  time.  They  are  to  be  laid  before 
Parliament  under  sect.  9  of  this  Act,  and  there  is 
power  of  disapproval.  The  white  paper  docu- 
ment which  is  objected  to  was  laid  before  Parlia- 
ment, and  all  conditions  of  any  statute  relating 
to  it  were  observed.  Under  the  power  contained 
in  the  white  paper  document,  if  I  may  use  that 
expression — the  statutory  rules  and  orders — the 
commissioners  have  issued  a  notice  to  drivers  of 
motor-oars  under  their  Beal.     Therefore,  every* 
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thing  has  been  done  bo  far  as  form  is  con- 
cerned, but  it  is  admitted  that  that  notice, 
dated  the  28th  April  1904,  with  regard  to  the 
speed  of  motor  cars  was  not  itself  put  in  the 
Gazette,  and  the  question  therefore  is:  Was  it 
ultra  vires  of  the  commissioners  to  have  issued 
that  notice,  and  is  the  regulation  which  sanc- 
tioned the  commissioners  doing  that  in  itself 
ultra  vires  so  as  to  make  the  notice  of  none 
effect  ?  Now,  when  we  look  at  these  rules  which 
have  been  before  Parliament,  I  really  think  it 
would  be  pressing  technical  points  to  an  absurdity 
if  we  were  to  adopt  this  suggestion.  It  is  per- 
fectly plain  that,  dealing  with  this  subject-matter, 
the  circumstances  from  day  to  day  are  not  the 
aame ;  the  conditions  vary  in  the  season,  the  con- 
ditions vary  with  public  events,  and  the  conditions 
vary  with  the  necessity  of  allowing  the  public  to 
have  the  fullest  enjoyment  of  the  parks  subject 
to  proper  regulations.  Although  Mr.  Avory,  on 
behalf  of  his  particular  olient,  has  fastened  natu- 
rally and  properly  on  the  particular  one  to  which 
he  objects,  it  really  is  an  objection  which,  if  it  is 
applied  at  all,  goes  to  the  root  of  these  regula- 
tions having  been  sanctioned  at  all.  It  is  impor- 
tant we  should  just  look  at  it.  If  one  looks  at  No.  3 
it  says :  "  Carriages  and  horses  are  to  enter  and 
leave  the  park  by  the  gates  according  to  to  the 
notices  affixed  thereon/'  Now,  there  is  nothing 
that  is  more  important  and  has  been  more  the 
subject  of  controversy  than  at  what  gates  you 
should  be  allowed  to  drive  in  and  out  of  the  parks ; 
therefore  the  particular  gates,  which  are  Known, 
are  not  determined  by  the  regulation  itself,  but 
by  notices  affixed  thereon.  Then:  "Drivers  of 
all  vehicles  must  conform  to  such  orders  for  the 
regulation  of  traffic  as  may  be  given  by  the  park- 
keepers  or  published  by  notice  exhibited  in  the 
parks."  I  will  take  it,  as  Mr.  Avory  said  with 
regard  to  the  orders  given  by  park-keepers,  it  is 
something  that  may  arise  on  the  spur  of  the 
moment—-some  accident  or  some  particular  crowd, 
but  "published  by  notice  exhibited  in  the  parks," 
mast  mean  something  that  is  to  apply  as  long  as 
the  notice  is  in  force.  Then  the  commissioners 
have  power  to  close  Constitution-hill.  I  am  not 
speaking  of  the  time  when  His  Majesty  is  in 
residence,  but  they  have  power  to  close  Con- 
stitution-hill when  they  think  right  to  do  it. 
Then  comes  the  regulation  objected  to :  "  Cars 
propelled  or  draw  by  mechanical  means 
shall  only  be  admitted  subject  to  such  regu- 
lations as  may  from  time  to  time  be  framed 
by  the  Commissioners  of  His  Majesty's  Works 
and  Public  Buildings,  and  published  by  notice 
exhibited  in  the  pants."  I  cannot  conceive  why, 
if  it  is  right  to  allow  notices  to  affect  the  gate 3 
and  to  affect  the  way  in  which  traffic  shall  go, 
they  shall  not  also  affect  the  control  of  such  a 
vehicta  as  a  motor- oar.  Regulation  9  is :  "  Bath- 
chairs  and  perambulators  are  not  allowed  on  any 
paths  where  they  are  prohibited  by  notices.1' 
That  is  a  very  thorny  subject,  as  some  who  have 
bad  to  do  with  the  parks  know.  Then :  "  No 
chairs  or  other  seats  may  be  placed  for  hire 
except  with  the  licence  of  the  Commissioners  of 
His  Majesty's  Works  and  Public  Buildings,  and 
subject  to  the  terms  and  conditions  ot  such 
licence."  That  is  absolutely  and  entirely,  of 
course,  in  the  control  of  the  commissioners. 
Then :  "  No  performance  or  representation,  either 
spoken  or  in  dumb  show,  shall  be  given  in  any 


part  of  the  parks,  unless  by  permission  of  the 
Commissioners  of  His  Majesty's  Works  and 
Public  Buildings."  Then  there  is  a  further  one, 
regulation  18:  "No  person  shall  go  on  the  ice, 
when  this  is  prohibited  by  notice,  or  on  any  part 
thereof  enclosed  by  order  of  the  commissioners, 
except  in  accordance  with  such  regulations  as 
may  from  time  to  time  be  made  by  the  commis- 
sioners in  respect  of  the  part  so  enclosed."  All 
those  powers  dealing  with  private  matters  and 
public  matters,  and  matters  of  wider  public  im- 
portance, in  my  judgment,  than  the  particular 
speed  at  which  a  motor- oar  shall  go,  nave  been 
allowed  by  Parliament  to  be — not  delegated  in  any 
improper  sense,  but  to  be  controlled  by  the  com- 
missioners, because,  as  my  brother  Ridley  pointed 
out,  a  detail  of  this  kind  cannot  be  worked  out 
unless  there  are  some  such  powers.  Therefore 
the  objection  is  not  an  objection  to  the  regula- 
tions because  this  particular  part  of  clause  4  has 
been  inserted  when  it  ought  not  to  have  been 
inserted ;  it  is  an  objection  taken  by  people  who 
object  to  that  particular  regulation  for  the  pur- 
poses of  saying  that  it  is  ultra  vires  when  there 
are  a  number  of  other  rules  or  regulations 
which  are  open  to  the  same  objection.  I  for  my 
part,  if  it  is  a  reasonable  and  proper  matter, 
should  be  very  slow  to  say  that,  when  JParliament 
has  given  its  sanction  and  there  has  been  the 
protection  of  objection  by  Parliamentary  repre- 
sentatives to  these  rules  if  they  are  objected  to,  it 
could  be  said  that  a  particular  matter  may  be 
picked  out  and  said  to  be  ultra  vires  because  it 
happens  to  be  the  particular  thing  which  some 
person  objects  to.  Now,  no  suggestion  is  made 
that  the  regulation  or  notice  published  is  un- 
reasonable or  is  improper  in  itself,  or  goes  beyond 
what  might  have  been  written  out  at  large  in 
what  I  will  call  the  statutory  rules  and  regula- 
tions. Therefore  it  seems  to  me  that  the  objec- 
tion that  rule  4,  which  sanctioned  the  commis- 
sioners making  the  regulations  for  motor-cars,  is 
ultra  vires,  is  not  a  good  one.  Then  with  regard 
to  the  last  point  taken,  that  the  regulation  with 
regard  to  speed  was  not  itself  published,  that  is 
only  another  form  of  taking  the  same  point  over 
again,  because  the  statutory  rules  appearing  on 
the  white  paper  were  published,  and  they  contain 
the  delegations  of  control  to  whioh  I  have  already 
referred.  Then,  with  regard  to  the  other  point 
which  Mr.  Avory  took  with  reference  to  sect.  9  of 
the  Motor  Car  Act,  there  being  a  power  to  limit 
speed  by  regulations  of  the  Local  Government 
Board  with  a  view  to  the  safety  of  the  public, 
and  sect.  20,  which  said  that  the  Act  should 
apply  in  the  case  of  a  roadway  to  which  people 
were  permitted  access,  it  is  said  some  argument 
may  be  deduced  from  the  fact  that  people  have 
been  convicted  under  the  Motor  Car  Act  of  going 
too  fast  in  the  park.  I  do  not  know  whether 
they  have  or  not,  and  I  do  not  express  any  opinion 
that  they  may  or  may  not  be  so  convicted.  All  I 
say  is  it  has  nothing  to  do  with  the  point  before 
us.  It  is  not  a  question  whether  it  may  be  an 
offence  under  another  statute,  but  whether  the 
regulation  that  it  may  be  made  the  subject  of 
proceedings  if  broken  is  ultra  vires.  I  am 
clear  proceedings  were  properly  taken  under 
rule  4,  and  I  am  of  opinion  that  the  regulation 
sanctioned  on  the  28th  April  1904,  and  laid  before 
Parliament,  was  a  perfectly  good  regulation,  and 
that  this  conviction  should  be  affirmed. 
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Kennedy,  J. — I  am  entirely  and  clearly  of  the 
same  opinion,  and  wish  to  add  nothing  to  what 
my  Lord  has  said. 

Ridley,  J. — I  am  of  the  same  opinion  also,  and 
I  do  not  think  I  can  usefully  add  anything  to  what 
my  Lord  baa  said.  Appe<a  dUmUted. 

Solicitors:  Firth  and  Co.;  The  Treasury 
Solicitor. 


GROWN   CASES    RESERVED. 


Saturday,  March  18,  1905. 

(Before    Lord    Alyerbtone,    C.J.,  Kennedy, 
Lawrance,  Phillimore,  and  Channell,  J  J.) 

Bex  v.  Chandra   Dharma  ;    Bex  v.  Court  ; 
Bex  v.  Hutchinson  and  Slater,  (a). 

Criminal  law — Interpretation  of  statute — Repeal 
of  limitation — Extension  of  period  fur  prosecu- 
tion—Retrospectiveness — OJjence  againtt  child 
— Unlawful  carnal  knowledge — Criminal  Law 
Amendment  Act  1885 — Prevention  of  Cruelty  to 
Children  Act  1904-48  &  49  Vict.  c.  69,  s.  5  (I)  ; 
4  Edw.  7,  c.  15,  «.  27. 

An  amendment  by  a  subsequent  statute  of  a  period 
of  limitation  prescribed  by  a  statute  is  retro- 
spective, and  applies  to  offences  committed  before 
the  amending  statute  is  in  operation. 

By  the  Criminal  Law  Amendment  Act  1885  (48  & 
49  Vict.  c.  69),  8.  5  (1),  it  is  provided  that  no 
prosecution  shall  be  commenced  for  an  offence 
under  that  sub-section  (having  unlawful  carnal 
knowledge  of  a  girl  of  or  above  the  age  of  thirteen 
years  and  under  the  age  of  sixteen  yean)  more 
than  three  months  after  the  commission  of  the 
offence. 

By  the  Prevention  of  Cruelty  to  Children  Act  1904 
(4  Edw.  7,  c.  15),  8.  27,  it  is  enacted  that  the 
limit  of  time  mentioned  in  the  proviso  to 
sect.  5  (1)  of  the  Criminal  Law  Amendment  Act 
1885  ihall  be  six  months  after  the  commission  of 
the  offence.  The  Prevention  of  Cruelty  to  Chil- 
dren Act  1904  came  into  operation  on  the  1st 
Oct  1904. 

The  prisoners  were  severally  indicted  for  offences 
under  the  Criminal  Law  Amendment  Act  1885, 
s.  5  (1),  committed  before  the  1st  Oct  1904,  and 
more  than  three  months  before  the  institution 
of  the  prosecution  against  them  ;  and  were  con- 
victed. 

Held,  that  the  Prevention  of  Cruelty  to  Children 
Act  1904  relates  to  past  Acts  as  well  as  future, 
and  that  prosecutions  could  be  instituted  for 
offences  committed  before  the  Act  came  into 
operation,  but  within  six  months  from  the  com- 
mencement of  proceedings. 

Cases  stated  respectively  by  Channell,  J..  Mr. 
Hammond  Chambers,  K.C.  as  a  commissioner  of 
assize,  and  Mr.  J.  A.  RentouJ,  K.C.  as  a  commis- 
sioner of  the  Central  Criminal  Court.  The  point 
of  law  being  the  same  in  each  case,  the  cases  were 
heard  together. 

The  prisoners  had  been  convicted  under 
sect.  5  (1)  of  the  Criminal  Law  Amendment  Act 
1885  of  having  carnal  knowledge  of  girls  under 
the  age  of  sixteen.    Each  of  these  offences  had 

(a)  lleported  by  A.  A.  Bethune,  Esq.,  Barrlster-at*Law. 


been  committed  more  than  three  months  before 
the  commencement  of  the  prosecution,  and  before 
the  coming  into  operation  of  the  Prevention  of 
Cruelty  to  Children  Aob  1904. 

By  sect.  5  of  the  Criminal  Law  Amendment 
Act  1885  (48  &  49  Yiot.  o.  69)  it  is  provided  that 
no  prosecution  shall  be  commenced  for  an 
offence  under  sub-sect.  1  of  the  section  more 
than  three  months  after  the  commission  of  the 
offence. 

By  sect.  27  of  the  Prevention  of  Cruelty  to 
Children  Act  1904  it  is  enacted  that  the  limit  of 
time  mentioned  in  the  proviso  to  sect.  5  of  the 
Criminal  Law  Amendment  Act  1885  shall  be  six 
months  after  the  commission  of  the  offence. 

The  question  for  the  opinion  of  the  court  was 
whether  this  extension  of  time  applied  to  offences 
committed  before  the  1st  Oct.  1904,  the  date  on 
which  the  Prevention  of  Cruelty  to  Children  Act 
1904  came  into  operation. 

Compton  Smith  (with  him  C.  W.  Nicholson)  for 
Chandra  Dharma. — The  statute  cannot  be  con- 
strued as  extending  the  time  during  which  a 
Prosecution  may  be  instituted  for  a  past  offence, 
'he  extension  merely  substitutes  a  period  of 
six  months  for  the  period  of  three  months  in 
cases  which  may  arise  after  the  Act  comes  into 
operation.  This  is  not  a  question  of  procedure, 
for  the  contention  of  the  prosecution  is  that 
persons  who  had  ceased  to  be  liable  under  the 
Criminal  Law  Amendment  Act  1885  before  the 
coming  into  operation  of  the  Prevention  of 
Cruelty  to  Children  Act  1904  became  again  liable 
to  prosecution  for  the  old  offence.  On  principle, 
therefore,  the  Act  ought  not  to  be  construed  as 
being  retrospective : 

Michell  v.  Brown,  1  B.  &  E.  267; 
Bacon's  Maxim*,  r.  8. 

If  two  interpretations  are  possible,  the  court  will 
adopt  that  which  is  most  favourable  to  the 
prisoner.    He  also  referred  to 

Tuck  v.  Priester,  19  Q.  B.  Div.  629  ; 
Reg.  v.  Griffiths,  (1891)  2  Q.B.  145. 

McCardie  for  Hutchinson  and  Slater. — A 
statute  cannot  be  retrospective  if  it  imposes  a 
new  disability : 

Bourke  v.  Nutt,  70  L.  T.  Rep.  639  ;  (1894)  1  Q.  B. 

725 ;  9  B.  395  ; 
Maxwell  on   the  Interpretation  of    Statutes,  3rd 

edit,  pp.  298-9. 

Here  it  is  desired  to  construe  the  statute  as 
imposing  a  liability  on  persons  who  were,  when  it 
came  into  operation,  free  from  liability. 

Oathorne  Hardy  (with  him  Percival  Hughes) 
for  Court — The  provisions  of  the  section  do 
not  deal  with  mere  procedure,  but  contain  a 
penal  enactment.  They  should  therefore  be 
construed  in  favour  of  the  prisoners. 

Hutton  and  H.  F.  Dickens,  for  the  Crown,  were 
not  called  upon. 

Lord  Alverstonb,  C.J. — We  have  none  of  us 
any  doubt  that  the  judgments  in  these  cases  were 
correct.  I  think  that,  as  was  stated  in  the  House 
of  Lords,  the  rule  is  clearly  established  that 
alterations  in  statutes  are  retrospective.  I  agree 
that  this  proposition  is  established  in  tbe  case 
cited  by  Channell,  J.  (The  Ydun,  81  L.  T.  Bep. 
10 ;  (1899)  P.  2.36),  and,  if  the  action  of  a  statute 
which  shortens  the  period  within  which  proceed- 
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jngs  may  be  taken  is  retrospective,  I  see  no  reason 
why  the  action  of  a  statute  which  lengthens  that 
period  should  not  also  be  retrospective.  If  a  new 
right  is  given,  or  a  new  disability  imposed,  then, 
of  course,  the  statute  would  not  be  retrospective. 
If  it  could  fairly  be  argued  that  a  new  offence 
had  bean  created  or  that  the  ingredients  of  the 
old  offence  were  materially  altered  by  the  new 
statute,  then  I  should  consider  that  the  statute 
was  not  retrospective.  But  here  the  offence  is 
not  altered;  the  only  alteration  effected  by  the 
statute  is  that  the  time  within  which  a  prosecu- 
tion may  be  brought  is  extended. 

Kennedy,  Lawbancb,  and  Phillimoeb,  JJ. 
concurred. 

Channeli*  J. — I  have  only  a  few  words  to 
add  as  a  mere  verbal  criticism  of  the  judgment 
of  the  Lord  Chief  Justice.  The  view  which  I 
take  is  that  a  statute  dealing  with  procedure 
applies  to  past  Acts  as  well  as  future ;  it  is  not 
that  the  Act  is  retrospective. 

Convictions  affirmed. 
Solicitors :  Bex  v.  Dharma,  Coburn  and  Co.  and 
Morion  PhiUips ;  Bex  v.  Court,  Maugham; 
Kingsford,  Dorman,  and  Co.,  for  Kingsford, 
Arrowsmith,  and  Co.,  Canterbury ;  Bex  v.  Hutchin- 
ton  and  Bex  v.  Slater,  Walker  and  Terry,  Belper. 


JUDICIAL  COMMITTEE    OF  TEE 
PBJVT  COUNCIL. 

April  12  and  May  12. 

(Present :  The  Bight  Hons.  Lords  Macnaghten, 
Davey,  and  Robertson,  and  Sir  Ford 
North.) 

Bastings  and  others  v.  Callaghan.  (a) 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  ZEALAND. 

Law  of  New  Zealand — Magistrates9  Courts  Act 
1893  (56  Vict.  No.  55)— Jurisdiction  of  stipen- 
diary magistrates. 

The  effect  of  the  Magistrates*  Courts  Act  1893  is  to 
abolish  all  separate  local  jurisdiction  in  the 
Magistrate's  Court,  and  to  make  every  stipen- 
diary magistrate  appointed  under  the  Act  a 
magistrate  throughout  the  whole  colony,  and 
therefore  any  magistrate  who  receives  in  his 
official  capacity  a  petition  presented  under  the 
Alcoholic  Liquors  Sale  Control  Act  Amendment 
Act  1895,  arid  assumes  the  duty  of  dealing  with 
it,  has  jurisdiction  to  act  in  the  matter. 

Judgment  of  the  court  below  reversed. 

Appeal  from  a  judgment  of  a  majority  of  the 
Court  of  Appeal  of  New  Zealand,  affirming  a 
judgment  of  Williams,  J.  ordering  a  writ  of  pro- 
hibition to  issue  prohibiting  Mr.  Graham,  a  sti- 
pendiary magistrate  at  Port  Chalmers,  from 
proceeding:  to  hear  a  petition  presented  under  the 
Alcoholic  Liquors  Sale  Control  Act  Amendment 
Act  1895  praying  that  the  declaration  of  the 
result  of  a  poll  taken  under  the  Act  might  be 
declared  void. 

The  facts,  and  the  Acts  of  Parliament  upon 
which  the  question  turned,  appear  sufficiently  from 
the  judgment  of  their  Lordships. 

(a)  Reported  by  0.  E.  Malden,  Esq.,  Barriiter-at-Law. 


Haldane,  K.C.  and  H.  Courthope  Munroe  ap- 
poared  for  the  appellants. 

The  respondent  did  not  appear,  and  the  appeal 
was  heard  ex  parte. 

At  the  conclusion  of  the  arguments  for  the  ap- 
pellants, their  Lordships  took  time  to  consider 
their  judgment. 

May  12. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaghten. — The  question  raised  on 
this  appeal  is  whether  Mr.  Graham,  a    stipen- 
diary magistrate  within  the  colony  of  New  Zea- 
land:, duly    appointed    under   the    Magistrates' 
Courts  Act  1893,  had  jurisdiction  to  hear  a  peti- 
tion in  the  matter  of  the  Alcoholic  Liquors  Sale 
Control  Act  Amendment  Act  1895,  which  was 
filed  in  the   office  of   the  Magistrate's  Court, 
Port  Chalmers.     The  question  turns  upon  the 
construction  of  the  Act  of  1895,  and  involves  the 
consideration  of  provisions  of  three  other  Acts, 
the  Regulation  of  Local  Elections  Act  1876,  the 
Act  of  1893,  and  the  Resident  Magistrates  Aot 
1867,  which  the  Act  of  1893  repealed.    There  was 
no  appearance  at  their  Lordship's  Bar  on  behalf 
of  the  respondent.    But,  inasmuch  as  the  ques- 
tion depends  simply  on  the  meaning  and  effect  of 
certain  statutory  provisions,  and  ss  the  argu- 
ments on  the  one  side  and  on  the  other  are  pre- 
sented very  fully  and  ably  by  the  learned  judges 
in  the  Court  of  Appeal,  who  differed  in  opinion, 
their  Lordships  are  at  less  disadvantage  than 
usual  in  dealing  with  an  appeal  ex  parte.    By 
sect.  3  of  the  Act  of  1895  it  is  provided  that  no 
licence  shall  be  granted  or  renewed  until  the 
electors  of  the  district  shall   have  determined 
whether  the  number  of  licences  in  the  district 
shall  be  continued  or  be  reduced,  or  whether  no 
licences  shall  be  granted  in  the  district.    Then 
follow  provisions  for  the  taking  of  a  licensing 
poll.    By  sect.  7  (1)  (o)  it  is  provided  that  if  the 
result  of  any  poll  is  disputed,  any  fifty  electors 
may  require  an  inquiry  to  be  held  in  manner 
provided  by  sect.  48  and  the  subsequent  sections 
of  the  Act  of  1876,  and  that  the  matter  in  dispute 
shall  be  determined  in  the  same  manner,  mutatis 
mutandis,  as  if  the  licensing  poll  were  an  electoral 
poll.    By  sect.  48  of  the  Act  of  1876  it  is  pro- 
vided that  if  within  fourteen  days  after  any  elec- 
tion any  six  electors  make  and  sign  a  declaration 
in  the  form  set  out  in  the  6th  schedule  to  the  Aot 
and  "  file  the  same  in  any  resident  magistrate's 
court  in  the  district  in  which  such  election  took 
place,  or  if  there  is  no  such  court  in  the  district, 
then  in  the  resident  magistrate's  court  nearest 
thereto,  the  resident  magistrate  of  such  court 
shall  hold  an  inquiry  as  to  the  matter  alleged 
in  such  petition."     On  the  25th  Nov.  1902  a 
licensing  poll  was  taken  in  the  electoral  district 
of  Chalmers.    The  result  of  the  poll  was  declared 
to  be  that  no  licences  should  be  granted  in  the 
said  district.    On  the  9th  Dec.  1902  the  appel- 
lants and  other  electors  of  the  electoral  district 
of  Chalmers,  being  above  fifty  in  number,  filed  a 
petition  in  the  office  of  the  Magistrate's  Court  of 
Port  Chalmers  praying  that  the  declaration  of 
the  result  of  the  poll  might  be  declared  void. 
The  petition  was  brought  before  Mr.  Graham, 
who  occasionally  sits  at  Port  Chalmers,  though 
Mr.  Carew  usually  sits  there,  while  Mr.  Graham 
is  in  the  habit  ox  presiding  at  Dunedin,  which 
is  outside  the  electoral  district  of  Chalmers.    Mr. 
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Graham  was  proceeding  to  deal  with  the  applica- 
tion when  the  respondent,  who  is  a  storekeeper 
near  Dnnedin,  and  an  elector  of  the  electoral 
district  of  Chalmers,  appeared  by  counsel  and 
objected  to  the  petition  being  heard  by  Mr. 
Graham  on  the  ground  that  he  had  no  jurisdic- 
tion in  the  matter,  and  that  the  jurisdiction  was 
vested  in  Mr.  Carew.  On  motion  before  the 
Supreme  Court  Williams,  J.  ordered  that  a  writ 
of  prohibition  should  issue  out  of  the  Supreme 
Court  prohibiting  Mr.  Graham  from  proceeding 
to  hear  the  petition.  On  appeal  the  judgment  of 
Williams,  J.  was  affirmed  by  the  Court  of  Appeal 
(Stout,  C.J.,  Connolly  and  Cooper,  JJ.),  Den- 
niston  and  Edwards,  JJ.  dissenting.  At  the 
date  when  the  Act  of  1876  was  passed  there  were 
in  the  colony  of  New  Zealand  resident  magis- 
trates appointed  and  holding  office  under  the 
Act  of  1867.  By  that  Act  the  Government 
was  authorised  to  constitute  throughout  the 
colony  districts  to  be  called  resident  magis- 
trates' districts,  and  to  appoint  for  each  dis- 
trict a  resident  magistrate  to  exercise  his  office 
therein,  who  should  hold  courts  in  and  for 
such  districts  at  such  time  and  places  as  should 
be  deemed  most  convenient  by  the  resident 
magistrate,  or  as  should  from  time  to  time  be 
appointed  by  the  governor.  The  19th  section  of 
the  Act  provided  that  the  resident  magistrate's 
court  of  any  district  should  have  jurisdiction 
only  where  the  cause  of  action  had  arisen  either 
wholly  or  in  some  material  point  within  the 
district  in  which  the  action  was  brought,  or  the 
party  sought  to  be  charged  was  residing  or 
carrying  on  business,  or  was  serfed  with  the  pro- 
cess of  the  court,  within  such  district.  The 
jurisdiction,  therefore,  of  resident  magistrates 
and  resident  magistrates'  courts  under  this  Act 
was  purely  local.  The  Act  of  1867  was  repealed 
by  the  Act  of  1893,  which  contains  the  following 
provision  in  sect.  6:  "Where  in  an  unrepealed 
Act  .  .  .  reference  is  made  to  any  Act 
repealed  by  this  Act,  or  to  any  provisions  thereof, 
or  to  any  court,  office,  or  officer  established, 
constituted,  or  appointed  under  any  Act  hereby 
repealed,  such  reference  shall  be  construed  and 
shall  operate  as  if  made  to  this  Act,  or  to  the  pro- 
visions of  this  Act  corresponding  to  the  provisions 
referred  to,  or  to  the  court,  office,  or  officer  consti- 
tuted or  appointed  under  this  Act."  By  the  Act 
of  1893  the  system  in  force  under  the  Act  of  1867 
was  entirely  changed .  Magistrates  were  no  Ion ger 
to  be  appointed  or  to  hold  office  for  particular  dis- 
tricts. There  were  no  longer  to  be  separate  courts 
with  merely  local  jurisdiction.  The  very  name  of 
the  office  was  altered.  Instead  of  resident  magis- 
trates there  were  to  be  stipendiary  magistrates 
appointed  to  hold  office  "  within  the  colony."  The 
magistrates'  court  was  no  longer  a  collection  of 
separate  courts.  It  was  to  be  one  court  throughout 
the  whole  colony.  There  is  no  provision  in  the 
Act  making  one  stipendiary  magistrate  sub- 
ordinate to  another.  Apart  from  any  question  of 
"  ordinary"  or  "extended  jurisdiction"  as  provided 
for  by  the  Act,  all  stipendiary  magistrates  are 
of  equal  rank  and  of  equal  authority.  In  this 
respect  the  magistrates'  court  has  been  assimilated 
to  the  Supreme  Court.  "Before  the  Supreme 
Court  Act,"  as  Denniston,  J.  observes, "  the  judges 
were  appointed  to  specific  districts  in  which 
alone  they  (except  under  special  circumstances) 
had  jurisdiction.    In  some  cases  two  judges  were 


appointed  to  the  same  district.  In  such  case  each 
judge  would  be  the  judge  of  such  district.    Under 
the  Supreme  Court  Act  1882  these  territorial 
appointments  were  abolished.     Every  judge  is 
appointed  and  acts  as  judge  in  every  court  in  the 
colony.    In  practice  judges  are  in  fact  resident  in 
and  act  in  separate  judicial  districts.    But  this 
does  not  affect  their  jurisdiction  or  right  to  sit 
and  act  in  any  part  of  the  colony.    The  Supreme 
Court    judge    who   in  practice  takes,  say,   the 
Wanganui  sitting  is  no  more  the  judge  of  that 
court   than   is  his  colleague "     The   opinion  of 
Edwards,  J.  is  to  the  same  effect:  "Wherever 
there  are  two  judges  or  two  magistrates,"  says 
his  Honour,  "  exercising  the  same  jurisdiction  in 
the  same  court  and  at  the  same  places,  the  work 
of  the  court  must  of  necessity  be  distributed  by 
arrangement  between  then,  but  neither  derives 
his  jurisdiction  from  such  arrangement  nor  is  his 
jurisdiction  limited  by  such  arrangement.    That 
jurisdiction  depends  entirely  upon  his  appoint- 
ment, and  it  is  general.    The  sphere  within  which 
it  is  to  be  exercised  is,  in  the  case  of  magistrates, 
undoubtedly  controlled  in    practice  by  depart- 
mental arrangements,    but    the    jurisdiction   is 
general.      Any  stipendiary   magistrate    who,  as 
part  of  hi 8  official  duty  in  accordance  with  depart- 
mental arrangements,  from  time  to  time  as  occa- 
sion requires  exercises  jurisdiction  at  any  place 
is,  in  my  opinion,  one  of  the  magistrates  of  the 
magistrate  s  court  at  that  place."   In  these  obser- 
vations their  Lordships  concur.      This  view  is 
sufficient  for  the  determination  of  the  present 
case,  because  Mr.  Graham,  as  part  of  his  official 
duty  in  accordance  with  departmental  arrange- 
ments, does  from  time  to  time  exercise  jurisdiction 
at  Port  Chalmers,  though  he  sits  there  less  fre- 
quently than  Mr.  Carew.    By  arrangement  with 
Mr.  Carew,  Mr.  Graham  has  taken  up  this  matter, 
and  is  apparently  peculiarly  qualified  to  deal  with 
it,   being  chairman  ex  officio  of  the  Licensing 
Committee  of  Chalmers  under  sect.  19  of  the  Act 
of  1895.    Their  Lordships,  indeed,  are  prepared 
to  go  further.    They  think  that  as  every  magis- 
trate is  now  a  magistrate  throughout  the  colony 
and    all    separate   local    jurisdiction    has    been 
abolished  in  the  magistrate's  court,  a  stipendiary 
magistrate  who  in  his  official  capacity  receives  a 
petition  presented  under  the  Act  of  1895  and 
assumes  the  duty  of  dealing  with  it  has  jurisdic- 
tion to  Act.    Their  Lords  nips  are  therefore  of 
opinion  that  the  appeal  should  be  allowed.    And 
they  will  humbly  advise  His  Majesty  to  allow  the 
appeal  and  dismiss  the   action  with  costs  in  the 
Supreme   Court   and    Court   of    Appeal.     The 
respondent  must  pay  the  costs  of  this  appeal. 

Solicitors  for  the  appellants,  Long  and  Gardiner. 
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COURT    OF    APPEAL. 

Tuesday,  May  23, 1905. 

(Before  Collins,  M.R.,  Mathew  and  Cozbns- 

Haedy,  L.JJ.) 

Imperial  and  Gband  Hotels  Company 
Limited  (apps.)  v.  Cheistchuech  Union 
(reaps.),  (a) 

OK  APPEAL  FROM  THE   KINO'S  BENCH   DIVISION. 

Bating  —  Poor  rate  —  Appeal  —  Objection  before 
assessment  committee — Appeal  to  next  quarter 
sessions  after  hearing  by  committee — ML  steps 
taken  within  current  year — "Next  practicable 
sessions  "—Poor  Belief  Act  1743  (17  Geo  2, 
c.  38),  s.  4  —  Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Vict.  c.  39),  s.  1. 

By  sect.  4  of  the  Poor  Belief  Act  1743  a  person 
aggrieved  by  any  rate  may  appeal  to  the  "  next 

?eneral  or  quarter  sessions  " ;  and  by  sect  1  of  the 
Jnion  Assessment  Committee  Amendment  Act 
1864  no  person  can  appeal  to  any  sessions 
against  a  poor  rate  unless  he  has  given  notice  of 
objection — which  might  be  given  "  at  any  time  " 
— to  the  assessment  committee  against  the  valua- 
tion list,  and  has  failed  to  obtain  relief 

A  poor  rate  was  made  for  the  ensuing  twelve 
months,  payable  in  two  instalments.  A  ratepayer, 
after  two  meetings  of  the  assessment  committee 
had  been  held,  and  after  payment  of  the  first 
instalment  of  the  rate,  gave  to  the  assessment 
committee  notice  of  objection  to  the  valuation 
list,  which  objection  was  heard  by  the  committee 
at  their  next  meeting.  The  ratepayer  appealed 
to  the  quarter  sessions  next  after  such  hearing 
ly  the  assessment  committee,  two  courts  of 
quarter  sessions  having  previously  been  held 
since  the  making  of  the  rate.  Objection  was 
taken  that  the  appeal  was  out  of  time,  as  the 
apptfoZ  was  not  to  the  "  next  quarter  sessions." 
The  quarter  sessions  overruled  the  objection, 
heard  the  appeal,  and  reduced  the  assessment. 

The  objection  to  the  assessment  committee  had  been 
lodged  and  determined  and  the  appeal  to  quarter 
sessions  brought  within  the  period  of  the  current 
rate  appealed  against. 

Held,  that  the  quarter  sessions  had  jurisdiction  to 
hear  the  appeal. 

Judgment  of  the  Divisional  Court  (91  L.  T.  Bep. 
691)  affirmed.  * 

Case  stated  by  Recorder  of  Bournemouth. 

At  the  quarter  sessions  for  the  borough,  on  the 
2nd  Jan.  1904,  the  appellants  appealed  against  a 
rate  made  by  the  overseers  of  the  parish,  the 
appellants  haying  objected  to  the  valuation  list 
before  a  meeting  of  the  assessment  committee 
held  on  the  12th  Nov.  1903  and  failed  to  obtain 
relief  thereat,  as  required  by  sect.  1  of  the  Union 
Assessment  Committee  Amendment  Act  1864 

When  the  appeal  was  called  on  for  hearing, 
counsel  for  the  respondents  objected  that  the 
recorder  had  no  jurisdiction  to  hear  the  appeal, 
inasmuch  as  the  appellants  had  not  appealed  to 
the  next  quarter  sessions  for  the  borough,  as 
required  by  sect.  4  of  the  Poor  Relief  Act  1743. 

'a)  Reported  by  W.  db  B.  Hj&bkrt,  E*q.,  Barri»ter-*t-L*w. 


The  rate  was  made  on  the  21st  April  1903,  to 
provide  for  expenses  to  be  incurred  before  the 
31st  March  1904,  payable  by  two  equal  instal- 
ments on  the  1st  May  and  on  the  1st  Nov.  1903 

The  assessment  committee  of  the  union  held 
meetings  for  the  purpose  of  hearing  objections 
to  the  valuation  list  on  the  15th  May,  the 
13th  Aug.,  and  the  12th  Nov.  1903,  and  quarter 
sessions  were  held  on  the  27th  June  and  the 
27th  Oct. 

The  appellants  first  gave  notice  of  objection  to 
the  valuation  list,  on  which  the  rate  was  based, 
on  the  26th  Oct.  1903,  and  this  objection  was 
heard  and  determined  by  the  assessment  com- 
mittee on  the  12th  Nov.  1903. 

The  appellants  on  the  5th  Dec.  1903  gave 
notice  of  appeal  to  the  quarter  sessions  to  be  held 
on  the  2nd  Jan.  1904.  The  appellants  had  paid 
the  first  instalment  of  the  rate,  payable  on  the 
1st  May  1903,  in  Aug.  1903,  before  they  gave  the 
notice  of  objection  to  the  valuation  list. 

The  recorder  overruled  the  objection,  being  of 
opinion  that  the  appeal  was  made  to  the  next 
quarter  sessions  within  the  meaning  of  the  Poor 
Relief  Act  1743,  s.  4,  and  the  Union  Assessment 
Committee  Amendment  Act  1864,  s.  1. 

Having  heard  the  appeal  on  the  merits  on  the 
2nd  Jan.  1904,  the  recorder  delivered  judgment 
in  favour  of  the  appellants,  and  ordered  that 
the  gross  estimated  rentals  should  be  reduced, 
but,  inasmuch  as  the  appellants  had  not  taken 
steps,  as  they  might  have  done,  to  appeal  against 
the  rate  at  an  earlier  d*te,  be  ordered  that  the 
alteration  of  the  assessment  should  only  operate 
in  respect  of  the  second  instalment  of  the  rate, 
and  refused  to  order  that  the  excess  paid  by  the 
appellants  in  respect  of  the  fiist  instalment 
should  be  refunded  to  them. 

It  was  contended  for  the  appellants  that  the 
proviso  to  sect.  1  of  the  Act  of  1864,  which  makes 
it  a  condition  precedent  to  an  appeal  that  an 
appellant  should  have  given  notice  of  objection  to 
the  assessment  committee  and  should  have  failed 
to  obtain  relief,  had  not  affected  the  duty  of  an 
appellant  under  sect.  4  of  the  Act  of  1743  to 
appeal  to  the  next  practicable  sessions  after  the 
rate,  and  that  the  appellants  had  not  done  so. 

It  was  held  by  the  Divisional  Court  (Lord 
Alverstone,  C.J.,  Kennedy  and  Ridley.  JJ.)  that 
the  appellants  had  brought  their  appeal  in  time 
(91  L.  T.  Rep.  691). 

Sect.  4  of  the  Poor  Relief  Act  1743  (17  Geo.  2, 
c.  38)  provides : 

In  case  any  person  or  persons  shall  find  him,  her,  or 
themtelves  aggrieved  by  any  rate  or  assessment  made 
for  the  relief  of  the  poor  or  shall  have  any  material 
objection  to  any  person  or  persons  being  pat  on  or  left 
ont  of  saoh  rate  or  assessment,  or  to  the  sum  oharged 
on  any  person  or  persons  therein,  or  shall  have  any 
material  objection  to  such  aooonnt  as  aforesaid,  or  any 
part  thereof,  or  shall  find    him,  her,  or  themselves 
aggrieved  by  any  neglect,  act,  or  thing  done  or  omitted 
by  the  ohnrohwardens  and  overseers  of  the  poor  or  by 
any  of  His  Majesty's  justices  of  the  peace,  it  Bhall  and 
may  be  lawful  for  such  person  or  persons  in  any  of  the 
oases  aforesaid  giving  reasonable  notioe  to  the  ohnroh- 
wardens or  overseers  of  the  poor  of  the  parish,  town- 
ship, or  place  to  appeal  to  the  next  general  or  quarter 
sessions  of  the  peace  for  the  county,  riding,  division, 
corporation,  or  franchise  where  each  parish,  township, 
or  place  lies,  and  the    justices  of    the    peace    there 
assembled  are  hereby  authorised  and  required  to  reoeive 
such  appeal  and  to  hear  and  finally  determine  the  same ; 
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bat  if  it  shall  appear  to  the  said  justices  that  reason- 
able notice  was  not  gi?en  then  they  shall  adjourn  the 
said  appeal  to  the  next  quarter  sessions  and  then  and 
there  finally  hear  and  determine  the  same. 

Sect.  2  of  the  Union  Assessment  Committee 
Act  1862  (25  &  26  Vict.  o.  103)  provided  that  the 
board  of  guardians  in  every  union  should  at  their 
first  m seeing  appoint  from  among  themselves  an 
assessment  committee  of  the  union,  and  by  sect.  18 
any  person  who  might  feel  himself  aggrieved  by 
any  valuation  list  on  the  ground  of  unfairness 
or  incorrectness  in  the  valuation  of  any  heredita- 
ments included  therein  might  at  time  after  the 
deposit  of  such  list  and  before  the  expiration  of 
twenty-eight  days  after  the  notice  of  such  deposit 
of  the  list  give  to  the  committee  a  notice  in 
writing  of  his  objection  specifying  the  grounds 
thereof,  and  by  sect.  19  the  committee  were  to 
hold  meetings  to  hear  such  objections. 

Sect.  1  of  the  Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Vict  c.  39)  pro- 
vides: 

Before  any  appeal  shall  be  heard  by  any  speoial  or 
quarter  sessions  against  a  poor  rate  made  for  any  parish 
oontained  in  any  union  to  whioh  the  Union  Assessment 
Committee  Aot  1862  applies  the  appellant  shall  give 
twenty-one  days'  notice  in  writing  previous  to  the 
speoial  or  quarter  sessions  to  whioh  suoh  appeal  is  to  be 
made  of  the  intention  to  appeal  and  the  grounds  thereof 
to  the  assessment  committee  of  suoh  union  :  Provided 
that  after  the  1st  day  of  August  next  no  person  shall  be 
empowered  to  appeal  to  any  sessions  against  a  poor 
rate  made  in  conformity  with  the  valuation  list  approved 
of  by  suoh  committee,  unleflB  he  shall  have  given  to 
suoh  committee  notice  of  objeotion  against  the  said 
list,  and  shall  have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  just;  and  which  objection,  after 
notice  given  at  any  time  in  the  manner  prescribed  by 
the  said  Aot  with  respect  to  objections,  the  committee 
Bhall  hear  with  full  power  to  oall  for  and  amend  suoh 
list,  although  the  same  has  been  approved  of  and  no 
subsequent  list  has  been  transmitted  to  them,  and  if 
they  amend  the  came  shall  give  notioe  of  such  amend- 
ment of  the  overseers,  who  shall  thereupon  alter  their 
then  current  rate  aooordingly. 

W.  G.  Byde  and  P.  M.  Francke  for  the  Christ- 
church  Union. — By  sect.  4  of  the  Poor  Belief  Act 
1743,  a  person  aggrieved  by  a  poor  rate  may 
appeal  to  the  next  general  or  quarter  sessions, 
ana  that  has  been  decided  to  mean  the  next 
practicable  sessions.  The  Union  Assessment 
Committee  Amendment  Act  1864  makes  it  a  con- 
dition precedent  to  the  right  of  appeal  to  sessions 
that  notice  of  objection  should  be  given  to  the 
assessment  committee,  and  no  relief  should  have 
been  obtained  from  them.  In  this  case  there 
were  two  meetings  of  the  assessment  committee 
and  one  sessions  before  the  notice  of  objection. 
An  appellant  must  use  expedition  in  going  to  the 
assessment  committee,  and  he  cannot  make  by 
his  own  laches  a  sessions  impracticable  which 
would  otherwise  have  been  practicable.  They 
referred  to 

Reg.  v.  Sevenoaks,  7  Q.  B.  136  ;  68  R.  R.  423 ; 
Reg.  v.  West  Riding  Justices,  31  L.  T.  Rep.  O.  S. 

232  j  E.  B.  &  E.  713  ; 
Liverpool  Oas  Company  v.  EvertontL.  Rep.  6  C.  P. 

414 ;  bo.  Reg.  v.   Recorder  of  Liverpool,  23  L.  T. 

Rep.  813 ; 
Reg.  v.  Wiltshire  Justices,  40   L.  T.  Rep.  681 ;  4 

Q.  B.  Div.  326  ; 
Reg.  v.  Great  Western  Railway,  38  J.  P.  822 ; 
Beg.  v.  Biggleswade  Union,  21  L.  T.  Rep.  494. 


Clavell  Salter,  K.C.  and  Haydon,  for  the  hotel 
company,  were  not  called  upon  to  argue. 

Collins,  M.R. — This  is  an  appeal  from  the 
judgment  of  the  Divisional  Court  on  this  point 
affirming  the  decision   of  the  learned  recorder, 
and  the  question  is  whether  the  party  appealing 
has  brought  his  appeal  in  time ;  and  that  turns 
upon  the  provisions  of  the  statutes,  going  back  to 
the  first  one  in  point — that  is,  17  Geo.  2,  c.  38. 
That,  by  sect.  4,  obliges  the  person  aggrieved  to 
appeal  to  the  next  general  or  quarter  sessions  of 
the  peace,  and  it  is  a  condition  that  he  gives 
reasonable  notice.      "  It  shall  and  may  be  lawful 
for  such  person  or  persons  in  any  of  the  cases 
aforesaid,  giving  reasonable  notice  to  the  church, 
wardens  or  overseers  of  the  poor  of  the  parish, 
&c.,  to   appeal  to  the  next  general  or  quarter 
sessions  of  the  peace  for  the  county."    That  was 
construed,  necessarily  it  seems  to    me,  having 
regard  to  the  fact  that  some  notioe  has  to  be 
given,  as  meaning  the  next  practicable  session*. 
That  is  how  the  Taw  stood  up  to  the  year  1862, 
and  in  the  year  1862  a  provision  was  introduced 
whereby  it  was  made  competent  to  the  person 
aggrieved  to  go  before     the  assessment    com- 
mittee ;  by  the  18th  section  thereof  any  overseer  or 
overseers  or  any  person  who   may  feel   himself 
aggrieved  by  any  valuation  list  on  the  ground,  Ac., 
Ac ,  may  at  any  time  after  the  deposit  as  afore- 
said of  such  list,  and  before  the  expiration  of 
twenty-eight  days  after  the  notice  of  the  deposit 
aforesaid,  give  the  commissioners  and  overseers 
notioe  in  writing  specifying  the  ground,  Ac.,  of  any 
objection.    That  proceeding  under  this  Act  was 
optional  and  was  not  compulsory.     Then  came 
the  Act   which  is   now  the  most  material,  the 
Act  of  two  years  later,    of   1864.     That  made 
it  no   longer   optional,  but   compulsory  to   go 
before  the  assessment  committee.      Sect.   1  is 
the  most  material  section.    "  Before  any  appeal 
shall  be  heard  by  any  special  or  quarter  sessions 
against  a  poor  rate  made  for  any  parish  contained 
in  any  union  to   which   the   Union    Assessment 
Committee  Act  1862  applies,  the  appellant  shall 
give  twenty-one  days'  notice  in  writing  previous 
to     the   special   or    quarter   sessions   to  which 
such  appeal  is  to  be  made  of  the   intention  to 
appeal,  and  the  grounds  thereof   to  the  assess- 
ment committee  of  such  union:    Provided  that 
after  the  1st  day  of  Aug.  next  no  person  shall  be 
empowered  to  appeal  to  any  sessions  against  a 
poor  rate  made  in  conformity  with  the  valuation 
list  approved  of  by  such   committee,  unless  he 
shall  nave   given  to   such   committee  notice  of 
objection  against  the  said  list,  and  shall  have 
failed  to  obtain  such  relief  in  the  matter  as  he 
deems  just;  and   which  objection,   after  notioe 
given  at  any  time  in  the  manner  prescribed  bv 
the  said  Act  with  respect  to  objections,  the  com- 
mittee shall  hear,    with  full   power  to  call  for 
and  amend  such  list,  although  the  same  has  been 
approved  of,  and  no  subsequent  list  has  been  trans- 
mitted to  them,  and  if  they  amend  the  same  shall 
give  notice  of  such  amendment  to  the  overseers, 
who  shall   thereupon   alter   their  then  current 
rate  aooordingly."    The  result  of  that  is  that 
taking  the  provisions  of  the  Aot  of  George  IL, 
which  in  itself  involved  a  reasonable  notioe  before 
the  appeal  to  quarter  sessions  could  be  heard, 
but  still  enacted  in  terms  that  the  appeal  must  be 
brought  at  the  next  sessions,  with  the  qualifi- 
cation that  though  it  must  be  brought  at  the 
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next  sessions  it  must  be  brought  after  a  reason- 
able notice,  which  might  involve  the  impossibility 
of  being  brought  at  the  actual  next  sessions,  there 
was  introduced   by   these   later   Acts   I    have 
mentioned  two  fresh  conditions,  one,  that  before 
going  to  the  quarter  sessions  at  all  the  aggrieved 
partr  should  go  before  the  assessment  committee 
and,  the  other,  that  he  should  go  before  the  assess- 
ment committee  with  a  given  notice — a  notice  of 
twenty-one  days.  Therefore  we  have  two  more  con- 
ditions interposed,  we  had  only  reasonable  notice 
before,  and  an  optional  right  to  go  before  the 
assessment   committee;    we   have   now   a  com- 
pulsory application  to  the  assessment  committee 
based  upon  a  notice  of  twenty-one  days,  and  still 
farther  it  provides  "  which  objection  after  notice 
given  at  any  time  in  manner  prescribed  by  the 
said  Act  the  committee  shall  hear."    So  that  in 
point  of  fact  these  conditions  precedent  are  inter- 
posed before  the  right  and  the  obligation  to  give 
notice  to  the  quarter  sessions  arises ;  therefore  I 
do  not  think  we  can  measure  the  question  whether 
there  has  been  a  failure  to  go  fc>  the  next  quarter 
sessions,    with  these    modifications    introduced, 
without  seeing  whether  the  conditions  precedent 
have  been  performed  or  not,  and  those  conditions 
precedent  it  seems  to  me  are  performed  if  they 
are  performed  according  to  the  conditions  laid 
down  by  the  legislation  which  imposes  them ;  and 
the  condition   precedent   of    going   before  the 
assessment  committee  is  in   terms   conditioned 
in  the  Act  which  imposes  an  only  limit  by  the 
words  "notice  at  any  time,"  so  that  the  person 
fulfils    these   conditions   precedent   before   his 
obligation  to  give  notice  to  the  quarter  sessions, 
it  seems  to  me,  if  he  avails  himself  of  the  latitude 
which  they  have  given  him  of  giving  his  notice  to 
the  assessment  committee  at  any  time.     It  is 
said  some  limitation  must  be  put  on  those  words, 
and   it  would  seem  as  a  matter  of   reasonable 
common  sense   that   some   limitation   must  be 
imposed.    It  seems  to  me  impossible  to  lay  down 
any  interpretation  of  what  that  rule  must  be,  and 
itseem8  to  me  in  this  case  at  all  events  that 
limitation,  if  one  could  formulate  it,  was  not 
exceeded ;  the  application  was  made  at  all  events 
during  the  time  that  the  rate  these  appellants  were 
interested  in  was  actually  current.    The  earlier 
half  had  no  doubt  been  paid,  but  as  to  the  second 
half  it  was  actually  current  at  the  time  the  notice 
was  given,  and  having  the   latitude   which   is 
conferred  by  the  terms  of  the  section  impos- 
ing the  condition   it    seems  to  me  that  there 
was  no   default   in    giving   the  notice    to   the 
assessment     committee,    and    from    the    time 
that  was  done  there  has  been   no    suggestion 
of    any    delay.     Further,  they    went    to    the 
next    practicable    quarter    sessions    after    the 
decision     of     the     assessment    committee.      I 
agree,  therefore,  with  the  decision  of  the  Divi- 
sional   Court   that   the   learned    recorder   was 
right  in  holding  that  he  had  jurisdiction.    In 
my  judgment,  therefore,  this   appeal  must  be 
dismissed. 

Mathkw,  L.J. — I  am  of  the  same  opinion.  It 
is  clearly  a  condition  precedent  to  calling  on  the 
quarter  sessions  to  exercise  its  appellate  jurisdic- 
tion that  there  shall  have  been  a  decision  of  the 
assessment  committee,  and,  when  we  turn  to  the 
terms  upon  which  that  decision  of  the  assessment 
committee  may  be  invoked,  we  find  that  the 
appellant  has  power  at  any  time  to  offer  his 
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objection  to  the  rate ;  then,  when  the  assessment 
committee  has  dealt  with  that  and  pronounced  an 
opinion  upon  it,  for  the  first  time  the  appellant  is 
in  a  position  to  go  to  the  quarter  sessions.  The 
effect  of  the  argument  that  Mr.  Ryde  addressed 
to  us,  which  certainly  was  a  very  able  one,  was 
that  the  assessment  committee  ought  not  to  have 
entertained  this  objection  because  there  had  been 
laches  and  delay.  If  they  had  done  so  they  would 
have  been  departing  from  the  language  of  the 
Act  of  Parliament,  which  gives  the  appellant  the 
right  at  any  time  to  urge  an  objection  for  their 
consideration.  That  being  so,  the  appellant 
dearly  comes  within  his  right.  But  then  it  is 
said  that  "at  any  time"  must  receive  some 
reasonable  construction.  I  quite  agree,  and  when 
the  time  comes  it  may  be  very  desirable  that  the 
court  should  say  whether  or  not "  at  any  time  " 
means  "  at  any  reasonable  time  " ;  and,  in  deciding 
what  a  reasonable  time  may  be,  it  will,  perhaps, 
be  very  desirable  that  those  objections  that  Mr. 
Byde  has  urged  as  objections,  which  might 
possibly  arise  in  some  future  case,  should  be 
entertained  by  the  quarter  sessions.  That  is  not 
the  case  here.  There  must  be  a  compliance  with 
the  terms  of  sect.  1  of  the  Act  of  1864,  and  there 
is  no  reasonable  suggestion  that  the  compliance 
here  has  not  been  sufficient.  I  also  agree  that,  in 
considering  what  is  reasonable  and  what  is  not,  it 
might  be  desirable  to  see  what  the  facts  of  the 
particular  case  may  be.  No  evidence  of  any  sort 
was  given  here.  I  see  no  reason  for  not  giving  the 
appellant  the  full  benefit  of  the  language  of  the  Act 
of  1864  I  think  therefore  the  appeal  must  be 
dismissed. 

Cozbnb-Habdy,  L.J. — I  am  of  the  same 
opinion.  Mr.  Hyde's  very  able  argument  would 
have  deserved  much  weighty  attention  if  it  had 
been  addressed  to  a  body  who  could  legislate,  but 
that,  however,  is  not  our  function.  In  substance 
what  he  really  asks  us  to  do  is  to  insert  in  that 
sect.  1  of  the  Act  of  1864  words  to  this  effect  : 
"  That  any  ratepayer  shall  not  appeal  to  quarter 
sessions  unless  ne  shall  have  given  to  such  com- 
mittee for  their  next  practicable  meeting  a  notice 
of  objection."  I  must  say  I  fail  to  see  any  justifi- 
cation for  inserting  words  like  that  in  the 
language  of  this  section.  I  think  that  the  assess- 
ment committee,  under  the  express  language  of 
that  section,  are  not  tied  down  to  any  such 
next  meeting,  but  that,  in  other  words,  they  had 
jurisdiction  if  they  thought  fit  on  the  application 
of  the  present  respondents  during  the  currency  of 
the  rate  to  allow  the  objection  which  the  respon- 
dents made.  If  the  committee  had  power  to  deal 
with  it,  it  seems  to  me  very  easy,  and  an  almost 
inevitable  step  to  hold,  that  it  was  an  application 
which  the  ratepayer  was  justified  in  making  when 
he  did,  making  it,  moreover,  as  a  necessary  step 
to  enable  him  to  appeal  to  the  quarter  sessions. 
It  is  only  necessary  to  say  that  I  desire  to  express 
no  opinion  on  the  point  as  to  what  might  happen 
in  an  extreme  case  which  Mr.  Ryde  has  put.  In 
the  present  case,  I  see  no  ground  for  differing 
from  the  view  of  the  Divisional  Court,  which  is 
that  the  learned  recorder  had  ample  jurisdic- 
tion to  deal  with  the  matter  when  it  came  before 
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HIGH    COURT    OF   JUSTICE. 


CHANCERY  DIVISION. 

May  3, 4,  5,  and  11, 1905. 

(Before  Buckley,  J.) 

Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  Swansea  v.  National  Tele- 
phone  Company  Limited,  (a) 

Telephone — Rival  systems  in  same  exchange  area 
—  Intercommunication  —  Proper  f acuities  — 
Telegraph  Act  1899  (62  &  63  Vict.  c.  38),  8.  3, 
sub- s.  1,  4,  5. 

The  3rd  section  of  the  Telegraph  Act  1899  provides 
that  where  a  company  have  before  the  passing 
of  the  Act,  under  licence  from  the  Postmaster- 
General,  provided  a  system  of  public  telephonic 
communication  in  any  exchange  area,  and  it  is 
proposed  to  grant  another  licence  to  the  local 
authority  or  to  another  company  to  provide 
public  telephonic  communication  in  the  same 
area.  Then  subject  to  certain  conditions  being 
complied  with  sub -sect.  1  confers  benefits  in 
respect  of  underground  wires,  and  sub-sect.  2  a 
benefit  by  way  of  extension  of  the  term  of  its 
licence  upon  the  existing  company,  sub- sect.  5 
confers  a  benefit  upon  the  new  company,  and 
provides  that  if  the  licence  of  the  existing  com- 
pany is  under  the  Act  extended  for  a  certain  time 
the  new  licensee  can  require  the  existing  com- 
pany under  circumstances  and  on  terms  and  con- 
ditions to  be  laid  down  by  an  order  of  the  Post- 
master-General,  to  afford  all  proper  facilities  for 
the  transmission  of  telephonic  messages  between 
persons  using  the  system  of  the  existing  company 
and  persons  using  the  system  of  the  new  licensee, 
provided  that  the  new  licensee  so  requiring  inter- 
communication shall  in  such  case  afford  similar 
facilities. 

The  Telegraph  (Telephonic  Inter-communication) 
Order  1899  provides  (art.  1)  that  the  new 
licensee  must  have  a  certain  number  of  sub- 
scribers before  it  can  demand  inter-communica- 
tion ;  (art.  4)  that  certain  terminal  charges  may 
be  made  by  the  old  company  and  the  new  licensee 
respectively ;  (art.  5)  that  the  new  licensee,  who 
requests  the  facilities,  shall  satisfy  the  Post- 
master-General that  he  has  complied  with 
art.  1. 

The  N.  T.  Company  hadbef ore  Sept.  1902  established 
a  system  of  public  telephonic  communication  in 
the  8.  area.  Under  the  Telegraph  Act  1899  the 
Postmaster- General  granted  a  licence  to  the  S. 
Corporation  over  the  same  area,  and  extended 
the  then  existing  licence  of  the  company  for  a 
period  such  as  to  call  sect.  3,  sub -sect.  5,  into 
operation. 

The  corporation  established  and  opened  their 
system,  and  made  a  request  for  inter-communi- 
cation within  sect.  3,  sub-sect.  5,  having  at  that 
time  the  number  of  subscribers  required  to  satisfy 
art.  1  of  the  order. 

The  company  refused  to  allow  the  corporation  to 
connect  with  their  system,  unless  they  provided 
junction  circuits  to  directly  connect  their 
exchange,  both  with  its  central  exchange  and 
also  with  each  of  its  subsidiary  exchanges  within 
the  area. 

(a)  Reported  by  W.  Huktsb  Bond,  Esq.,  Barrlster-afe-Law. 


Held,  that  proper  facilities  within  the  mean- 
ing of  sect.  3,  sub-sect.  5,  of  the  Telegraph 
Act  1899  were  facilities  for  using  all  the  several 
component  parts  of  the  system,  and  that  the 
object  of  the  Act  was  that  the  customer  of  each 
company  should  use  the  trunk  line  of  the  other 
company. 

Held,  also,  that  the  defendants  fiad  improperly 
refused  to  give  such  proper  facilities. 

Witness  action. 

a  The  plaintiffs  in  this  action  were  the  corpora* 
tion  of  Swansea,  who,  tinder  a  licence  from  the 
Postmaster- General,  constructed,  after  the  passing 
of  the  Telegraph  Act  1899,  a  telephonic  system  in 
the  borough  of  Swansea. 

The  defendants  were  the  National  Telephone 
Company  Limited,  who,  also  under  a  licence  from 
the  Postmaster. General,  had  a  telephonic  system 
in  the  borough  established  prior  to  the  passing  of 
the  Act. 

Under  sect.  3  of  the  Telegraph  Act  1899  and 
an  order  of  the  Postmaster- General  made  under 
it,  the  plaintiffs,  on  the  1st  Jan.  1904  required  the 
defendants  to  allow  them  to  connect  their  tele- 
phone system  with  the  existing  system  of  the 
company  at  Swansea. 

The  defendants  refused  to  allow  them  on  the 
ground  that  the  corporation  must  connect  their 
system  with  all  the  company's  subsidiary  ex- 
changes within  the  area. 

The  Telegraph  Act  1899  provides : 

Sect.  3.  (1)  Where  an  existing  company  have  before 
the  passing  of  this  Aot,  under  a  licence  from  the  Post- 
master-General, provided  a  system  of  public  telephonic 
communication  in  any  exchange  area,  and  it  is 
proposed  to  grant  anew  licence  to  a  local  authority 
or  to  another  company  to  provide  public  telephonic 
communication  in  the  same  exchange  area,  or  any  part 
thereof,  then  if  the  existing  company  consents  to  it 
being  made  a  condition  of  their  lioenoe — (a)  that  they 
will  not  give  favour  or  preference  to  any  person  whom- 
soever within  the  area  specified  in  the  new  lioenoe,  and 
will  not,  within  that  area,  as  a  condition  of  giving  a 
service,  require  from  any  person  the  grant  of  any  facility 
except  for  the  purpose  of  supplying  telephonio  com- 
munication to  that  person ;  and  (b)  that  their  charges 
shall  not,  within  the  area  specified  in  the  new  lioenoe, 
exceed  the  maximum  rateB  or  fall  below  the  minimum 
rateB  authorised  in  that  behalf  by  the  Postmaster- 
General  within  that  area — it  shall  be  a  oondition  of  the 
grant  of  the  new  lioenoe  that  where  it  is  prove  i  to  the 
satisfaction  of  the  Postmaster- General  that  the  existing 
company  have  incurred  or  contracted  to  inour,  in  the 
area  specified  in  the  new  lioenoe,  material  expenditure  in 
.laying  down  underground  wires  and  have  by  agreement 
with  any  local  authority  within  the  area  acquired  powers 
for  that  purpose,  those  powers  shall  continue  for  the 
period  specified  in  the  new  licence  for  the  duration  thereof, 
but,  subject  as  aforesaid  on  the  terms  and  conditions 
specified  in  the  agreement  (...)  except  so  far  as 
they  may  be  varied  by  any  subEe?uent  agreement  with 
the  local  authority.  (4)  Where  a  local  authority  or  a 
new  company,  under  a  licence  from  the  Postmaster- 
General,  provides  a  system  of  public  telephonio  com- 
munication in  the  whole  or  any  part  of  an  exchange 
area  in  competition  with  an  existing  company  licensed 
by  the  Postmaster-General  before  the  passing  of  this 
Act,  then  if  the  existing  company  consent  to  it  being 
made  a  oondition  of  their  licence — (a)  that  they  will 
not  give  favour  or  preferenoe  to  any  person  whomsoever 
within  the  whole  of  the  exchange  area  in  question,  and 
will  not  within  that  exchange  area  as  a  oondition  of 
giving  a  service  require  from  any  person  the  grant  of  any 
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facility  exoept  for  the  purpose  of  supplying  telephonic 
communication  to  ihat  person ;  and  (b)  that  their  charges 
shall  not  within  the  whole  of  the  exchange  area  in 
question  exceed  the  maximum  rates  and  (when  the 
company  are  empowered  by  agreement  with  the  local 
authority  to  lay  underground  wires)  shal  not  fall  below 
the  minimum  rates  authorised  in  that  behalf  by  the 
Postmaster-General  within  the  area  specified  in  the  new 
licence — the  licence  of  the  existing  company  shall  within 
the  whole  of  the  exchange  area  in  question  be  extended 
and  continue  for  the  period  specified  in  the  new  lioenoe 
of  the  local  authority  or  new  company  for  the  duration 
of  such  new  licence,  but  exoept  as  varied  by  this  Act, 
the  provisions  of  the  lioenoe  of  the  existing  company 
(...)  shall  remain  in  force.  (5)  If  the  licence  of 
an  existing  company  is  under  the  provisions  of  this  section 
extended  in  respect  of  any  exohange  area  for  a  period  of 
not  less  than  eight  yearsjbeyond  the  term  existing  at  the 
passing  of  this  Act,  the  company  shall  at  the  request  of 
any  other  licensee  of  the  Postmaster- General  providing 
public  telephonic  communication  in  the  whole  or  any 
part  of  that  exohange  area  and  under  such  oiroumstanoes 
and  on  such  terms  and  conditions  as  may,  within  six 
months  from  the  passing  of  this  Act,  be  prescribed  by 
an  order  of  the  Postmaster-General  made  with  the 
approval  of  the  Treasury,  afford  all  proper  facilities  for 
the  transmission  of  telephonic  messages  between  persons 
using  the  system  of  the  company  .  .  .  and  persons 
using  the  system  of  suoh  other  licensee,  provided  that 
the  licensee  so  requiring  inter-communication  shall  in 
such  case  afford  similar  facilities. 

The  Telegraph  (Telephonic  Inter-communica- 
tion) Order  1899  provides : 

Art.  1.  When  the  subscribers  of  the  new  licensee  at 
the  date  when  inter-communication  is  requested  equal 
or  exceed  in  number  one-fourth  of  those  of  the  company 
at  that  date  in  the  area  specified  in  the  new  lioenoe  or 
number  500,  whichever  first  happens,  but  not  before, 
mutual  inter-oommunioation  shall  be  afforded  by  the 
company  and  the  new  licensee  between  their  respective 
subscribers  and  other  persons  using  their  respective 
systems  in  the  area  specified  in  the  new  lioenoe  only. 
Suoh  inter-oommnnioation  as  aforesaid  is  hereinafter 
referred  to  as  "  restricted  inter-oommunioation." 

Art.  4.  The  company  and  the  new  licensee  may  make 
terminal  charges  not  exoeeding  the  following : — In  the 
case  of  restricted  inter-communication :  (a)  When  the 
subscribers  of  the  new  licensee  at  the  date  when  inter- 
communication is  requested  number  500,  but  are  less 
than  one-fourth  in  number  of  the  company's  subscribers 
at  that  date  in  the  area  specified  in  the  new  lioenoe, 
ljd.  per  call.  (6)  When  the  subscribers  of  the  new 
licensee  equal  or  exoeed  in  number  one-fourth  (but  do 
not  exoeed  in  number  one-half)  of  the  company's  sub- 
scribers for  the  time  being  in  the  area  specified  in  the 
new  lioenoe,  Id.  per  call,  (c)  When  the  subscribers  of 
the  new  licensee  equal  or  exoeed  in  number  one-half  of 
the  company's  subscribers  for  tbe  time  being  in  the 
area  specified  in  the  new  lioenoe,  nil. 

Art.  5.  Any  new  licensee  requesting  facilities  for 
inter-oommunioation  shall  satisfy  the  Postmaster- 
General  that  such  licensee  possesses  the  required  number 
of  ootid  fide  subscribers  actually  working. 

Art.  7.  The  term  "  subscriber "  means  any  person 
with  whom  the  company  or  the  new  licensee  (as  the 
ease  may  be)  has  entered  into  an  agreement  for  at  least 
one  year,  for  the  purpose  of  enabling  such  person  to 
communicate  from  time  to  time  with  other  persons 
through  the  medium  of  an  exohange,  and  does  not 
include  persons  using  call  offices  on  an  exohange. 

The  plaintiffs  by  their  statement  of  claim 
sought : 

1.  A  declaration  that,  under  or  by  virtue  of 
sects,  sub-sect.  5,  of  the  Telegraph  Act  1899, 
and  an  order  of  the  Postmaster- General  made 


under  it,  and  in  the  events  which  had  happened, 
the  plaintiffs  were  entitled  to  be  afforded  by  the 
defendants  all  proper  facilities  for  "restricted 
intercommunication  "  within  the  meaning  of  the 
said  order  between  the  respective  telephonic 
system  8  of  the  plaintiffs  and  defendants,  and 
that  the  defendants  were  bound  to  connect  the 
telephonio  junction  lines  which  had  been  laid  by 
the  plaintiffs  with  the  central  switchboard  in  the 
defendant's  telephone  exchange  in  the  borough 
of  Swansea,  and  by  means  of  such  connection  to 
afford  to  the  subscribers  of  the  plaintiffs  the  same 
facilities  for  such  intercommunication  as  were 
thereby  given  by  the  plaintiffs  to  the  defendants' 
subscribers. 

2.  To  have  it  determined  what  further  works 
ought  to  be  done,  and  by  whom,  for  securing 
intercommunication  between  the  respective  tele- 
phone systems  of  the  plaintiffs  and  defendants  as 
contemplated  by  sub-sect.  5,  of  sect.  3,  of  the  Act 
of  1899  and  the  order,  and  how  the  costs  of  all 
works  done  or  to  be  done  for  securing  such  inter- 
communications ought  to  be  borne. 

The  facts  are  fully  set  out  in  the  judgment. 

Buohmaster  K.C.  and  B.  J.  Parker  for  the 
plaintiffs. — The  defendant  company  have  had  a 
telephone  system  under  lioenoe  from  the  Post- 
master- General  since  1884.  But  it  is  not  an 
exclusive  lioenoe.  The  Telegraph  Act  1899  was 
passed  with  the  object  of  denning  the  conditions 
upon  which  subsequent  licensees  should  be 
admitted,  and  the  obligations  that  existing  com- 
panies would  be  under  when  subsequent  licences 
were  granted.  Sect.  3  of  the  Act  conferred  a 
benefit  (subject  to  certain  conditions)  upon  the 
defendants  by  extending  their  lioenoe,  and  sub- 
sect.  5  provides  that  if  their  licence  is  extended 
they  must  give  "proper  facilities"  for  intercom- 
munication to  the  new  licensee  under  suoh  cir- 
cumstances as  are  prescribed  by  the  Postmaster- 
General's  order.  The  defendants  have  put  every 
obstacle  in  our  way,  and  have  tried  to  prevent 
our  obtaining  the  rights  whioh  this  statue  confers 
upon  us  for  establishing  intercommunication. 
The  only  thing  that  is  necessary  for  the  purpose 
of  putting  the  two  systems  into  intercommunica- 
tion within  the  meaning  of  the  Act,  is  to  connect 
the  two  central  exchanges  at  Swansea ;  but  the 
defendants  refuse  to  do  that,  and  say  that  the 
corporation  are  bound  to  connect  their  central 
exchange  with  each  of  their  sub-exchanges.  The 
statute  says  nothing  of  the  sort,  but  that  there 
are  to  be  equal  intercommunication  facilities 
given  between  the  two  systems.  If  the  corpora- 
tion complied  with  the  defendants'  request  they 
would  be  establishing  in  effect,  subject  to  the 
question  of  the  exchanges,  an  entirely  new  system 
for  themselves.  The  object  of  the  Act  and  of 
the  order,  beyond  doubt,  as  I  submit,  is  this, 
that  where  you  have  got  two  rival  systems  work- 
ing together  in  one  area,  it  should  be  possible  to 
connect  the  two  systems  up  together  and  put 
them  under  such  circumstances  that  each  sub- 
scriber on  each  system  will  have  the  same 
facilities  as  a  subscriber  on  the  other  system,  and 
certainly  there  is  nothing  whatever  in  the  Act  to 
say  that  even  if  some  delay  might  in  the  first 
instance  arise  from  its  being  done,  that  that  will 
entitle  the  party  who  is  requested  to  afford 
facilities  to  deny  facilities.  The  corporation 
have  laid  a   cable  to  a   manhole  opposite  the 
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defendants'  main  exchange  for  the  purpose  of 
connecting  the  two  central  exchanges,  and  they 
are  prepared  to  connect  the  two  sub-exchanges  at 
Mumbles  and  at  Morriston.  The  consideration 
for  this  intercommunication  is  that  the  company's 
licence  has  been  extended ;  they  get  good  con- 
sideration for  it,  although  there  it  a  possibility  of 
inconvenience  to  the  subscribers.  Now,  take  the 
subscriber's  benefit,  he  can  communicate  with 
double  the  number  of  people,  although  he  cannot 
do  it  quite  so  rapidly.  I  submit  that  the  only 
question  is  what  are  the  "  proper  facilities  "  which 
put  the  users  of  the  one  system  into  communica- 
tion with  the  users  of  the  other  system.  The 
obvious  simple  way  to  do  this  is  to  connect  the 
central  exchanges.  With  regard  to  the  construc- 
tion of  the  Act  and  the  order,  I  agree  that  it  is 
in  a  sense  unfortunate  that  no  provision  is  made 
in  the  order  for  ascertaining  what  is  to  be  done 
and  at  whose  expense.  One  would  expect  thai  it 
would  be  referred  to  somebody  in  case  of  dispute. 
Now,  in  case  of  dispute  like  this,  as  to  what  is  a 
"  proper  facility  "  or  what  are  reasonable  facilities 
I  submit  that  the  only  way  to  determine  it  under 
the  circumstances  is  by  coming  to  the  court. 

Astbury,  K.O.,  Danchwerts,  K.O.,  and  H.  H. 
Oaine  for  the  defendants. — This  case  has  been 
opened  as  if  the  National  Telephone  Company 
had  obstructed  the  right  to  inter-communication, 
that  is  not  the  case.  The  first  duty  of  the  com- 
pany is  to  their  subscribers,  and  they  are  merely 
guarding  the  interests  of  such  subscribers.  The 
courts  have  laid  down  the  principle  that  when 
the  construction  of  an  Act  of  this  kind  comes 
before  the  court,  the  court  will  assume  that  the 
Legislature  was  fully  informed  as  to  the  tecni- 
calitiea  and  difficulties  of  the  system  with  which 
it  is  going  to  deal.  Now,  making  that  assump- 
tion, this  Act  contemplates  several  matters,  the 
first  is  that  it  shall  be  in  the  power  of  the  Post- 
master-General within  six  months  to  lay  down 
conditions  upon  which  the  inter- communication 
shall  be  brought  about.  If  he  does  not  lay  down 
those  conditions  then  inter-communication  can 
only  be  brought  about  by  agreement  between  the 
parties.  [Buckley,  J. — There  is  a  statutory 
right  to  inter-communication ;  you  cannot  have  a 
statutory  right  to  something  that  has  to  be  agreed 
upon.]  The  court  has  no  jurisdiction  to  lay  down 
terms  and  conditions,  either  they  must  be  agreed 
upon,  or  else  the  parties  must  go  to  the  court,  not 
for  the  court  to  lay  down  terms  and  conditions, 
but  to  say  whether  the  "  proper  facilities  "  offered 
by  the  existing  company  are  a  breach  of  the  Act. 
If  the  existing  company  refuse  "  protfcr  facilities  " 
then  the  court  can  grant  a  mandamus  to  order 
them  to  assent  to  inter-communication.  The 
whole  of  the  jurisdiction  of  this  court  flows  from 
sect.  5.  There  is  no  jurisdiction  to  prescribe 
terms  and  conditions,  all  the  company  has  to  do 
is  to  afford  "  proper  facilities  " ;  the  court  cannot 
order  the  company  to  do  a  particular  thing  it  can 
only  say  whether  that  whicn  they  offer  is  reason- 
able or  not : 

South-Eastern  Railway  Company  v.  Railway  Com- 
missioners, (1881)  44  L.  T.  Bep.  203 ;  6  Q,  B. 
Div.  586 ; 

Browne  and  Theobald,  3rd  edit.,  p.  405. 

In  order  to  construe  an  Act  of  Parliament  one 
must  construe  it  according  as  it  stood  at  the 
moment  it  was  passed.    And  in  arriving  at  what 


are  "  facilities "  it  must  be  borne  in  mind  what 
was  the  nature  of  telephonic  communication,  and 
how  it  was  afforded  in  1899 : 

Oas  Light  and  Coke  Company  v.  8ouih  Metropo- 
litan Qas  Company,  (1889)  62  L.  T.  Bep.  126. 

The  Postmaster- General  may  have  not  made  an 
effective  order  on  purpose,  as,  if  the  parties 
cannot  agree  there  will  never  be  an  effective 
service.  "Affording  facilities  for  transmission" 
is  an  act  that  must  be  done  from  day  to  day  and 
year  to  year.  The  couit  has  never  ordered  any- 
thing which  involves  doing  something  from  day 
to  day  for  an  indefinite  period  : 

Powell  Duffryn  Steam  Coal  Company  v.  Taff  Vale 
Railway  Company,  (1874)  30  L.  T.  Bep.  208; 
L.  Bap.  9  Ch.  App.  331,  approved  in  the  Court  of 
Appeal  in  Ryan  v.  Mutual  Tontine  Westminster 
Chambers  Association,  67  L.  T.  Bep.  820 ;  (1893) 
1  Ch.  116. 

They  also  referred  to 

National  Telephone  Company  Limited  v.  Kingston- 
upon-Hull  Corporation,  89  L.  T.  Bep.  291. 

Euckmaster,  K.O.  replied. 

Buckley,  J. — In  mv  judgment  the  defen- 
dants are  wrong,  and  the  plaintiffs  are  entitled 
to  relief.  I  cannot  at  present  formulate  the  exact 
form  of  relief  to  which  I  think  they  are  entitled. 
This  case  is,  I  am  told,  the  first  under  this  Act 
of  Parliament,  and  it  is  of  considerable  import- 
ance, no  doubt,  to  both  parties.  I  shall  put  my 
judgment  into  writing  in  order  to  express  as 
clearly  as  lies  in  my  power  the  view  which  I  take 
of  the  proper  construction  of  this  Act  of  Parlia- 

ment-  Cur.  adv.  vult 

May  11. — Buckley,  J. — This,  I  am  told,  is  the 
first  case  in  which  application  has  been  made  to 
the  court  to  construe  or  enforce  the  Telegraph 
Act  1899,  with  reference  to  intercommunication 
between  competing  telephonic  systems  within  the 
same  area.  As  the  matter  is  one  of  considerable 
public  importance,  I  reserved  my  judgment  with 
a  view  to  expressing  as  clearly  as  I  am  able  the 
view  which  I  take  of  the  Act  and  of  the  remedies 
available  for  its  enforcement.  The  3rd  section  of 
the  Telegraph  Act  1899  contemplates  a  state  of 
circumstances  in  which  an  existing  company, 
enjoying  a  non-exclusive  licence  from  the  Post- 
master-General, has  provided  a  system  of  publio 
telephonic  communication  in  an  exchange  area, 
and  it  is  proposed  to  grant  another  licence  to  the 
local  authority,  or  to  another  company,  to  provide 
publio  telephonic  communication  in  the  same 
area.  Subject  to  certain  conditions  being  com- 
plied with,  sub- sects.  1  and  4  give  the  existing 
company  certain  benefits,  the  former  a  benefit  in 
respect  of  underground  wires,  and  the  latter  a 
benefit  by  way  of  extension  of  the  term  of  its 
existing  lioenoe.  Then  follows  sub- sect.  5,  upon 
which  the  question  in  this  action  arises.  It  is  a 
sub-section  in  favour  of  the  new  licensee.  It 
provides  that  if  the  licence  of  the  existing  com- 
pany is,  under  the  Act,  extended  for  a  certain 
substantial  time  (not  less  than  eight  years),  the 
new  licensee  shall  have  the  benefit  of  a  certain 
option.  The  new  licensee  can,  by  request  ad- 
dressed to  the  existing  company,  require  the 
existing  company  to  afford  all  proper  facilities 
for  the  transmission  of  telephonic  messages 
between  persons  using  the  system  of  the  exist- 
ing company  and  persons  using  the  system  of 
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the  new  licensee,  provided  that  the  new  licensee 
to  requiring  intercommunication   shall  in  such 
case  afford    similar   facilities.    The  sub- section 
provides  that  these  facilities  shall  be  afforded 
under  such  circumstances,  and  on  such  terms 
and  conditions  as  may  within  six  months  from 
the  passing  of  the  Act   be  prescribed  by  an 
order  of  the  Postmaster- General.    It  is  obvious 
that,  if  a  right  to  intercommunication    arises, 
many  questions  may  present  themselves  as  to 
the  terms   which  may  be  fair  as  between  the 
existing  company  and  the  new  licensee  in  the 
matter.    I  may  instance  the  following :  First,  the 
question  as  to  how  the  expenses  of  connecting  the 
two  systems  are  to  be  borne  between  the  two 
companies,   or   by   one    and   which   of     them; 
secondly,  the  question  who  is  to  do  the  work  of 
making  the  connections,  whether  each  company 
can  call  on  the  other  to  do  the  necessary  work 
on  its  own  land,  or  can  without  trespass  go  upon 
the  land  of  the  other  party  for  the  purpose  of 
doing   the    work   itself;    thirdly,    the  question 
whether,  as  between  the  two  undertakings,  the 
one  ought  to  make  to  the  other  any  and  what 
payment    for     the     advantages    arising    from 
intercommunication   to   their  respective   custo- 
mers.   The  one  undertaking  might  be  of  exten- 
sive mileage,  with  a  large  number  of  exchanges, 
having  a  complicated  reticulation  of  junctions 
between  them,  and  a  large  staff  of  clerks.    The 
other  might  be  of  very  small  dimensions  in  all 
these  respects.    It  is  not  self-evident  that  inter- 
communication would  in  justice  be  given  without 
providing  for  a  payment  to  be  made  by  the  one 
undertaking  to  the  other.    As  to  all  this  and 
other  like  matters  which  might  be  suggested  the 
Act  is  silent    If  they  are  to  be  provided  for,  it 
most   be  by  the  order  which  the  Postmaster- 
General  had  power  to  make.     It  was,  I  think, 
competent  to  him  to  have  dealt  with  all  these 
under  the  words  "terms  and  conditions."     He 
might  probably  have  dealt  with  other  matters 
under  the  words  "under  such  circumstances." 
The  defendants  argued  that  under  one  or  other 
of  those    expressions   the    Postmaster- General 
could  have  done  more,  and  could  have   deter- 
mined what  are  proper  facilities,  and  that  he 
ought   to  have  done  so,  and,  further  (for  the 
argument  was  actually  carried  to  this  length), 
that,  inasmuch  as   he  has  not  done  so,  I  can- 
not   determine,   and   no   authority    can   deter- 
mine, what  are  proper  facilities,  and  that  the 
parties  must  agree  amongst  themselves  as  to 
what  they  are,  and,  failing  agreement,  the  Act 
breaks  down.    I  do  not  accede  to  the  argument 
or  any  part  of  it.    The  Postmaster-General  could 
by  his  order  determine  the  circumstances  under 
whioh,  and  the  terms  and  conditions  upon  which, 
proper  facilities  shall  be  afforded.    But  the  Act 
does  not  remit  it  to  him  to  say  what  proper 
facilities  are,  and  the  statutory  right  cannot  be  a 
right  to  that  whioh  the  parties  agree.    That  is 
equivalent  to  saying  that  there  is  no  statutory 
right,  for  either  party  could  in  that  case  defeat 
the  statute  by  refusing  to  agree.    Within  the  six 
months  the  Postmaster- General   did    make  an 
order  within  the  Act  of  Parliament.    Its  effect, 
for  any  purpose  relevant  to  the  matter  before  me, 
is  only  this,  that  by  art.  1  it  provided  that  the 
new  licensee  most  have  a  certain  number  of  sub- 
scribers before  it  could  demand  intercommunica- 
tion, and  by  art.  4  provided  for  certain  terminal 


charges  which  might  be  made  by  the  old  company 
and  the  new  licensee  respectively,  and  by  art.  5 
that  the  new  licensee  who  requested  the  facilities 
should  satisfy  the  Postmaster- General  that  he  had 
complied  with  art.  1.     The  order  did  not  deal  in 
any  way  with  any  of  the  questions  which  I  have 
said  above  would  seem  to  require  adjustment  as 
between    the   two  undertakings.    A   system  of 
publio  telephonic  communication  comprises  and 
includes,  I  think,  at  least  the  following  factors : 
First,  one  or  more  exchanges,  at  which  by  means 
of  switchboards  any  particular  subscriber  can  be 
put   into  communication  with    any  other  sub- 
scriber ;  secondly,  where  there  is  more  than  one 
exchange,  junction  or  trunk  lines  running  between 
the  exchanges ;  thirdly,  a  staff  of  persons  at  each 
exchange  to  control  the  switchboards  and  make 
the  communications ;  and,  fourthly,  separate  lines 
from  what  is  called  a  station  (that  is  to  say,  a 
customer's  residence  or  place  of  business)  to  the 
exchange  which  is  nearest  to  that  place.    The 
proper  facilities   mentioned   in  sub-sect.  5  are 
facilities  for  the  transmission  of  telephonic  mes- 
sages between  the  customers  using  the  one  sysem 
and  the  customers  using  the  other  system,  and 
those  must  be,  I  think,  proper  facilities  for  using  all 
such  of  the  several  component  parts  of  the  system, 
whioh  I  have  described,  as  are  in  a  proper  course 
of  the  business  appropriate  for  the  transmission  of 
the  messages.    If  intercommunication  is  estab- 
lished, then  the  customer  of  company  A  is  to  have 
proper  facilities  for  using  all  those  parts  of  the 
system  of  company  B  whioh  are  appropriate  for 
the  purpose  of  communicating  telephomoally  with 
the  customer  of  company  B.    It  is  singular,  no 
doubt,  that  if  undertaking  A  be  a  large  one,  with 
extensive  mileage,  a  number  of  exchanges,  a  large 
staff  employed,  and  the  like,  and   company  a  , 
an  undertaking  small  in  all  those  respects,  the 
Act  and  the  order  made  under  it  should  have 
entitled  B  to  call  upon  A  for  intercommunication 
without  providing  for  any  payment  to  be  made 
by  B  to  A  for  the  advantage.   I  see,  however,  two 

f  rounds  upon  which  this  may  not  be  unreasonable, 
'irst,  when  the  customer  of  company  A  and  the 
customer  of  company  B  enjoy  the  benefit  of  tele- 
phonic communication,  it  may  be  said  that  each 
enjoys  equally  the  reciprocal  advantage  of  hearing 
from  and  speaking  to  the  other.  The  customer 
of  company  A  has  the  right  as  between  himself  and 
his  company  to  use  all  the  appropriate  wires  and 
other  parts  of  the  system  of  company  A ;  the  cus- 
tomer of  company  6  has  a  like  right  as  regards  the 
wires  and  other  parts  of  the  system  of  company  B. 
The  intention  of  the  Act  and  order  may  be,  and,  I 
think,  is,  that  when  the  statutory  right  of  inter- 
communication has  arisen  each  of  the  two  cus- 
tomers shall  be  entitled  to  converse  over  the 
aggregate  mileage,  over  some  part  of  which  each 
has  by  contract  with  his  company  the  right  of 
communication.  Whether  this  be  so  or  not,  it 
seems  to  me  that  the  Act  and  order  have  created 
the  right,  and  that  if  the  right  to  intercommuni- 
cation has  arisen,  and  intercommunication  has 
been  established,  the  right  of  the  customer  of 
company  B  is  to  have  proper  facilities  over  every 
part  of  the  system  of  company  A,  just  as  much  as 
if  he  were  a  customer  of  company  A.  Secondly, 
it  is  noticeable  that  the  new  licensee  need  not 
request  intercommunication  unless  he  desires  it, 
so  that  no  consideration  necessarily  arises  as  to 
whether  it  would  be  fair  that  that  company  should 
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receive  a  payment,  and  that  the  existing  company 
only  becomes  bound  to  give  intercommunication 
npon  request,  if  it  has  availed  itself  of  the  right 
within  sub-sect.  4  of  having  the  term  of  its  licence 
extended,  so  that  no  consideration  necessarily 
arises  as  to  whether  it  would  be  fair  that  that  com- 
pany should  receive  a  payment.  In  other  words, 
each  company  may,  if  so  minded,  so  conduct 
itself  as  that  intercommunication  under  the  Act 
will  not  result,  so  that  it  cannot  be  said  that 
anything  unfair  is  being  imposed  upon  either 
company  if  it  does  result.  Having  said  thus 
much  upon  the  Act  of  Parliament,  I  pass  to  a 
statement  of  the  facts  on  this  case.  The  relevant 
facts  are  that  the  defendants  had  before  Sept. 
1902  established  a  system  of  public  telephonic 
communication  in  the  Swansea  area,  and  that  in 
Sept.  1902  the  Postmaster- General  granted  a  new 
licence  to  the  plaintiffs  over  the  same  area.  At 
the  same  time  the  Postmaster- General,  again 
under  the  Act,  granted  the  defendants  an  exten- 
sion of  their  then  existing  licence  for  a  period 
such  as  to  call  sect.  3,  sub- sect.  5,  into  operation. 
In  Nov.  1903  the  plaintiffs  had  established  and 
then  opened  their  system.  On  the  1st  Jan.  1904 
they  made  a  request  for  intercommunication 
within  sect.  3,  sub- sect.  5.  They  had  at  that  time 
the  number  of  subscribers  required  to  satisfy  art.  1 
of  the  order  of  the  Postmaster- General.  Before 
the  2nd  Feb.  1904  they  had,  within  art.  5  of  the 
Postmaster- General's  order,  satisfied  him  as  to 
that  fact,  and  the  defendants,  by  a  letter  of  the 
2nd  Feb.  1904,  were  informed  by  the  Postmaster- 
General  that  he  was  so  satisfied.  That  the  cor- 
poration had  the  requisite  number  of  subscribers 
is  not  now  in  dispute,  but  I  must  say  something 
farther  as  to  it,  because  it  goes  to  costs.  By  a 
letter  of  the  8th  Aug.  1904  the  defendants  waived 
any  objection  based  upon  their  allegation  that 
the  facts  were  not  as  above  stated,  and  by  another 
of  the  1st  Sept.  they  repeated  that  they  were  pre- 
pared to  accept  the  Postm  aster-  General's  certificate 
as  to  the  fact.  Notwithstanding  this,  by  par.  6  of 
the  defence  they  denied  it.  It  is  only  by  reason 
of  the  fact  that  at  the  Bar  their  counsel  again 
admitted  it  that  the  plaintiffs  have  been  relieved 
from  calling  evidence  to  prove  it.  The  defen- 
dants upon  the  correspondence  raised  various 
other  contentions  to  which  I  need  not  refer  beyond 
saying  that  I  am  satisfied,  as,  indeed,  Mr.  Gaine 
admitted  in  the  box,  that  the  defendants  desired 
to  raise  every  objection  which  could  be  (Mr. 
Gaine  says  legitimately  could  be)  put  forward 
to  prevent  the  plaintiffs  from  obtaining  the 
intercommunication  which  they  had  a  right 
to  request,  and  requested,  under  the  Act. 
The  defendants  had  received  the  benefit  of  the 
extension  of  their  licence,  but  intended  to 
put  every  obstacle  (they  say  legitimate  obstacle) 
in  the  way,  to  prevent  the  resultant  benefit  to  the 
new  licensee  of  obtaining  intercommunication. 
With  one  exception  these  objections  are  not  now 
relied  upon.  The  remaining  contention  is  that 
upon  which  arises  the  whole  question  which  I 
have  to  decide  in  the  action.  That  contention  is 
as  follows:  The  defendants  have  a  central  ex- 
change at  Swansea,  and  eleven  or  twelve  sub- 
sidiary exchanges.  After  a  contention  which 
varied  from  time  to  time,  and  which  is  to  be 
found  in  its  several  forms  in  letters  from  the 
defendants  of  the  7th  March,  the  10th  Aug.,  the 
1st  Sept.,  and  the  20th  Sept.  1904,  the  defendants, 


by  their  last  contention,  as  stated  in  the  letter  of 
the  20th  Sept.,  required  that  the  plaintiffs  should 
provide  junction  circuits  to  directly  connect  the 
plaintiffs'  exchange  in  Swansea  with  the  defen- 
dants' exchange  in  Swansea,  and  with  each  of 
nine  of  the  defendants'  subsidiary  exchanges  in 
different  parts  of  the  area,  and  junction  circuits 
to  connect  the  two  Mumbles  exchanges  and  the 
two  Morriston  exchanges.  A  reference  to  plan  A, 
which  for  the  purpose  of  illustration  has  bean 
used  in  the  course  of  these  proceedings,  is  the 
shortest  way  of  conveying  what  this  conten- 
tion involves.  There  existed  already  junction 
or  trunk  lines  running  from  Swansea  (that  is, 
from  the  defendants'  exchange  in  Swansea)  to  each 
of  these  subsidiary  exchanges.  The  defendants  say 
that  there  must  be  duplicate  junction  or  trunk 
lines  from  Swansea — that  is,  from  the  plaintiffs 
exchange  in  Swansea — to  each  of  these  same  sub- 
sidiary exchanges.  In  other  words,  they  contend 
that  every  line  running  from  Swansea  to  a  subsi- 
diary exchange  must  be  duplicated  by  laying 
another  junction  or  trunk  line  from  Swansea  to 
the  same  point.  To  make  plain  that  which  follows 
I  must  state  that  the  defendants  discriminate 
between  the  case  in  which,  after  intercommunica- 
tion is  established,  the  originating  call  comes 
from  a  customer  of  the  plaintiffs  and  that  in 
which  it  comes  from  a  customer  of  the  defen- 
dants. They  Bay  that  when  a  customer  of  the 
plaintiffs  makes  the  originating  call,  the  plaintiffs 
must  perform  upon  their  own  trunk  lines  the 
whole  service  of  the  message  until  it  reaches  that 
exchange  of  the  defendants  which  is  nearest  to 
the  station  of  the  customer  to  whom  the  call  is 
addressed,  and  they  say  that  they  are  willing  to 
accept  the  like  obligation  when  the  originating 
call  is  made  by  the  defendants'  customer.  I  fail 
to  find  any  justification  in  the  Act  of  Parliament, 
or  founded  upon  reason  or  good  sense,  for  this 
contention.  On  the  contrary,  it  seems  to  me  to 
be  directly  in  contravention  of  that  which  the  Act 
of  1899  intended  to  secure.  The  object  is  not  to 
duplicate  the  systems  so  that  each  of  the  two 
undertakings  shall  have  junction  or  trunk  wires 
running  to  every  exchange  in  the  area,  but  that 
the  customer  of  each  company  shall  use  the  trunk 
line  of  the  other  company  running  to  the  customer 
of  the  other  company  whom  he  wishes  to  address. 
A  concrete  instance  will  probably  most  readily 
convey  the  contention  put  forward.  The  plaintiffs 
have  a  junction  or  trunk  line  from  Skewen  to 
Swansea.  The  defendants  have  a  junction  or 
trunk  line  from  Swansea  to  Pontardulais.  Assum- 
ing the  plaintiffs'  exchange  at  Swansea  to  be  con- 
nected with  the  defendants'  exchange  at  Swansea, 
I  understand  the  Act  to  mean  that  the  plaintiffs' 
customer  at  Skewen  is  to  have  from  the  defen- 
dants all  proper  facilities  for  the  transmission  of 
his  telephonic  message  to  Pontardulais,  and  for 
that  purpose  to  have  the  use  of  all  the  appropriate 
parts  of  the  defendants'  system.  The  defendants 
say,  "  No,  you  are  not  entitled  to  use  our  trunk 
line  from  Swansea  to  Pontardulais  :  the  only  part 
of  our  system  which  you  shall  use  for  the  purpose 
of  this  message  shall  be  our  exchange  at  Pontar- 
dulais, our  staff  at  that  place,  and  the  subscriber's 
separate  wire  from  that  place  to  his  house.** 
There  are,  however,  other  parts  of  the  defendants* 
system  appropriate  for  use  for  telephonic  commu- 
nication from  Skewen  to  Pontardulais-— namely, 
the  defendants'  exchange  at  Swansea,  the  defen- 
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dants'  staff  at  Swansea,  the  defendants'  trunk 
line  from  Swansea  to  Pontardnlais.  The  defen- 
dants say,  "  No,  yon  have  no  right  to  use  any  of 
these  for  the  purpose  of  this  message ;  you,  the 
plaintiffs,  must  bring  the  communication  on  your 
own  wires  to  our  Pontardulais  exchange,  and  you 
cannot  require  anything  more  from  us  than  that 
we  should  from  that  point  send  it  on  to  our  sub- 
scriber." The  contention  is  extravagant  and 
directly  in  destruction,  as  it  seems  to  me,  of 
that  which  the  Act  intended  to  give.  But 
farther,  say  the  defendants,  "  Our  junction 
or  trunk  lines  are  now  fully  occupied,"  mean- 
ing by  that  expression  that  at  the  busiest 
hoar  of  the  day  they  can  carry  no  heavier 
load,  and,  of  course,  it  is  desirable  that  the  system 
shall  be  competent  to  deal  with  the  busiest  hour 
of  the  day  without  congestion.  This  is  a  matter 
to  which  consideration  is  due,  I  think,  in  the 
sense  that  an  obligation  to  give  proper  facilities 
does  not  necessarily  involve  that  the  servient 
company  shall,  at  a  moment's  notice  and  without 
reasonable  time  to  adjust  itself  to  the  new 
demand,  accept  and  deal  with  a  large  addition  of 
traffic  But  except  in  this  sense  the  considera- 
tion is  not  relevant.  The  defendants  are  bound 
to  give  to  every  intending  customer  within  the 
area  telephonic  communication  on  proper  terms. 
Their  undertaking  is  one  which,  from  its  nature, 
requires  extension  by  increase  in  the  trunk  lines 
as  traffic  develops.  The  effect  of  the  Act  is  to 
introduce  to  the  defendants,  and  to  require  them 
to  provide  for  additional  customers  who  are  en- 
titled to  service  by  virtue  of  the  provisions  of 
the  Act,  and  if  the  defendants'  lines  are  insuffi- 
cient to  carry  the  load,  then  I  apprehend  it  is 
their  business,  after,  of  course,  a  sufficiently 
reasonable  margin  of  time,  to  provide  the  lines 
necessary  for  its  transmission,  just  as  much 
as  it  would  have  been  their  business  so  to 
provide  for  any  new  customers  of  their  own. 
The  Act  nowhere  contemplates  that  the  new 
licensee  shall,  to  the  extent  of  any  deficiency  in 
the  system  of  the  existing  company  to  meet  the 
new  traffic,  increase  for  the  existing  company  the 
capacity  of  the  system  of  the  existing  company. 
Moreover,  the  defendants'  lines  are  not  con- 
gested in  the  sense  that  they  cannot  bear  a 
heavier  load  at  times,  other  than  the  busiest 
hour  of  the  day.  There  is  plenty  of  margin  at 
other  times,  and  if  inter-oommunioation  were 
established  at  once  there  would  be  a  reasonable 
possibility  of  dealing  with  the  additional  traffic, 
not  necessarily  as  speedily  as  is  desirable,  but 
nevertheless  to  the  advantage  of  the  customers, 
and  by  degrees  the  service  could  be  improved, 
when  by  increase  in  the  number  of  lines  the 
congestion  which  I  will  assume  would  at  first 
result  at  the  busiest  hour  could  be  remfoved. 
Eighty-five  per  cent,  of  the  plaintiffs'  traffic  is 
in  Swansea,  and  a  junction  between  the  Swansea 
exchanges  would  at  once  give  the  means  of 
dealing  with  this  without  raising  any  question 
of  trunk  lines  being  congested.  Throughout  the 
arguments  addressed  and  evidence  adduced  by 
the  defendants  there  has  run  a  fallacy  which  was 
continually  repeated  —  namely,  that  they  are 
being  called  upon  to  do  something  for  the  plain- 
tiffs' customers  to  the  injury  of  their  own  cus- 
tomers. When  inter- communication  is  estab- 
lished the  increased  facilities  enure  not  for  the 
plaintiffs'  customers  only,  but  for  the  defendants' 


customers  equally.  The  latter  are  able  to  enjoy 
a  facility  wnioh  they  could  not  enjoy  before— 
namely,  that  of  communicating  telephonioally 
with  persons  lying  outside  the  defendants'  ser- 
vice. Jn  the  events  which  have  happened,  the 
defendants'  customers  are  entitled  as  much  as 
the  plaintiffs'  customers  to  the  benefit  of  inter- 
communication. Every  conversation  which  takes 
place  by  way  of  inter-communication  is  a  con- 
versation to  which  a  customer  of  the  defendants 
is  necessarily  a  party,  and  of  which  he  has  the 
benefit.  Many  months  ago  the  plaintiffs,  at 
their  own  expense,  laid  from  their  Swansea 
exchange  to  a  manhole  closely  adjacent  to 
the  defendants'  Swansea  exchange  junction 
lines,  said  to  consist  of  217  pairs,  for  the  pur- 
pose of  connecting  the  two  exchanges  at  Swansea 
The  defendant  refused  to  connect  them.  The 
plaintiffs  on  the  31st  Aug.  1904,  offered  further  to 
make  connections  at  each  place  at  which  the  two 
undertakings  have  sub-exchanges  closely  adjacent 
to  each  other — namely,  at  Mumbles  and  at  Morris- 
ton,  and  they  further  offered  to  connect  any 
further  sub-exchanges  which  the  plaintiffs  might 

Srovide  in  other  parts  of  the  area  where  the  def  en- 
ants  already  had  an  exchange  if  the  defendants 
on  their  part  would  do  the  like.  The  defendants 
did  not  accede.  Their  letter  of  the  20th  Sept. 
1904,  to  which  I  have  already  referred,  constituted, 
in  my  opinion,  a  refusal  to  give  inter-communi- 
cation except  upon  the  terms  there  stated.  And 
that  refusal  was  repeated  by  Mr.  Gaine  in  the 
box.  On  the  3rd  Nov.  1904,  the  writ  was  issued. 
The  question  for  determination  is  whether  the 
defendants  have  refused  to  afford  proper  facilities. 
In  my  opinion  they  have.  But  "  then,"  say  the 
defendants,  "  the  remedy  of  the  plaintiffs,  if  any, 
is  only  in  damages ;  they  cannot  have  an  order 
that  the  defendants  do  afford  proper  facilities." 
They  so  contend  upon  two  grounds — first,  that 
this  court  cannot  determine  what  proper  facilities 
are;  and  secondly,  that  if  it  can,  an  order  to 
afford  facilities  would  involve  that  the  court 
should  enforce  the  performance  of  a  continuous 
act.  As  to  the  former  of  these,  it  may  well  be 
that  the  court  could  not  order  a  definite  number 
of  junction  lines  to  be  laid,  or  a  staff  of  a  defined 
number  to  be  employed,  or  the  business  to  be 
conducted  in  a  particular  way,  or  anything  of 
that  kind.  But  the  court  may,  in  my  judgment, 
indicate  that  a  certain  way  of  carrying  out  inter- 
oommunioation  is  the  proper  one,  leaving  it  to 
the  companies  to  determine  how,  as  matter  of 
working,  it  can  be  carried  into  effect,  and 
negatively  the  court  can  interfere  by  determining, 
as  I  have  in  the  the  former  part  of  this  judgment, 
that  a  particular  way  of  carrying  out  intercom- 
munication is  not  the  right  one.  This  is  a  course 
familiar  in  many  oases  that  might  be  adduced. 
In  cases  of  nuisance,  for  instance,  the  court  does 
not  take  in  hand  the  conduct  of  the  business 
which  is  causing  the  nuisance  and  continuously 
supervise  it  and  ensure  that  it  be  so  carried  on  as 
that  there  shall  not  be  a  nuisance.  The  court 
grants  an  injunction,  indicates  sometimes  for  the 
benefit  of  a  defendant  the  coarse  which,  upon  the 
report  of  an  expert  referee,  the  court  thinks  may 
be  adopted  to  abate  the  nuisance,  and  gives  the 
defendant  an  opportunity  to  take  that  course.  Ho 
may  take  it  with  or  without  modification,  or  refuse 
to  take  it  if  he  likes,  but  if  he  does  refuse  the  court 
holds  the  means  of  compelling  him.    So  here,  I 
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do  not  propose  to  order  the  defendants  to  give 
facilities  in  any  defined  or  exhaustive  form,  but  I 
will  indicate  what  I  think   upon  the  evidence 
they  at  least  ought  to   do,   ana  if  they  do  not, 
in  that  way  with  or  without  such  modifications 
as  the  nature    of  their  business  requires,  give 
proper  facilities,   I    shall   have    the    means  of 
enforcing  the  order.    The  details,  no  doubt,  must 
be  left  to  those  who  have  the  conduct  of  the 
undertaking,  but  the  powers  of  the  court  are  not 
rendered   nugatory  if    the  defendants  will  not 
apply  their  minds  so  to  conduct  their  undertaking 
as  to  give  effect  to  the  plaintiffs*  statutory  rights. 
As  regards  the  second,  I  am  not  pressed  with 
the  contention.    The  defendants  do  not  come  here 
to  say  that  they  refuse  to  give  inter- communi- 
cation.   On  the  contrary,  Mr.  Gaine  has  said  in 
the  box  that  if  he  cannot  legitimately  support 
any  of  the  objections  which  he  has  raised,  he  is 
prepared  to  comply  with  the  defendants'  statu- 
tory obligation  to  give  intercommunication.    The 
question  oefcween  the  parties  is,  not  whether  inter- 
communication shall  be  given,  but  how  it  shall  be 
given.    Upon  the  evidence  before  me,  I  think 
that  proper  facilities  include  the  establishment 
of  junctions  between  the  following  exchanges  of 
the  plaintiffs  and  defendants  respectively — viz., 
first,  between  the  two  exchanges  at    Swansea; 
secondly,  between   the    two   exchanges   at   the 
Mumbles ;  and  thirdly,  between  the  two  exchanges 
at  Morri8ton,  and  I  think  that  the  cost  ought  to 
be  borne  equally  by  the  parties.     The  proper 
incidence  of  the  cost  has  not  been  disputed  before 
me.     The  order  which  I  propose  to  make  will 
rot   involve  that  the  court  shall  intervene  to 
enforce  the  continuous  doing  of  a  succession  of 
acts.    The  order  will  enforce  the  establishment 
of  intercommunication.    Under  the  instruments 
which  governs  the  defendants  they  are  bound,  as 
between  themselves  and  the  Postmaster- General, 
not  to  give  favour  or  preference  to  any  person 
whomsoever   as    a   customer   of  the   company. 
They  must  serve  the  customers  of  the  plaintiffs, 
who  under  the  Act  become  entitled  to  facilities 
for  transmission  of  their  messages,  as  much  as 
the  customers  of  the  defendants  themselves.  The 
court  may  safely  leave  it  to  the   Postmaster- 
General  to  ensure  that   the   obligations  of  the 
service  shall  be  observed  after  the  intercommuni- 
cation as  been  established.    The  judgment  which 
I  pronounce  is  as  follows :  I  declare  that  under 
sect.  3  (5)  of  the  Telegraph  Act  1899  and  the 
order,  and  in  the  events  which  have  happened,  the 

Slaintiffs  are  entitled  to  be  afforded  by  the  def en- 
ants  all  proper  facilities  for  restricted  inter- 
communication within  the  meaning  of  the  order 
between  persons  using  the  defendants'  system  and 
persons  using  the  plaintiffs'  system,  and  I  declare 
that  the  defendants  have  improperly  refused  to 
give  such  proper  facilities.  There  will  be  an 
order  that  the  defendants  do  give  such  proper 
facilities,  and  there  will  be  liberty  to  apply.  The 
defendants  must  pay  the  costs  of  the  action. 
Under  the  liberty  reserved  either  party  can  apply 
to  the  court ;  and,  if  the  defendants  are  really  in 
any  difficulty  as  to  the  connections  which  they 
ought  to  make  or  the  facilities  they  ought  to  give, 
they  can  come  to  the  court  under  this  liberty  and 
not  leave  the  matter  to  be  determined  in  the  most 
inconvenient  way — viz.,  by  a  motion  for  seques- 
tration. I  may  say  for  their  guidance  that,  as  at 
present  advised,  I  think  that  junction  circuits  at 


the  three  places  which  I  have  named  and  facilities 
for  using  them  will  be,  for  the  present  at  any 
rate,  a  compliance  with  the  order;  and  experi- 
ence will  best  show  whether  anything  and  what 
fnrther  i8  wqnired.  Jvdgmentfor  the  vUinliff,. 

Solicitors  for  the  corporation,  Sharpe,  Parker. 
Pritchards,  Barham,  and  Lawford,  agents  for 
John  Thomas,  Town  Clerk,  Swansea. 

Solicitor  for  the  defendant  company,  W.  J2.  L. 
Gaine. 

KING'S  BENCH  DIVISION. 
April  10  and  11, 1905. 
(Before  Kennedy  and  Ridley,  JJ.) 

Wincanton  Bubal  District  Council  (apps.) 
v.  Pabsons  (resp.).  (a) 

Public  health — Drain  or  sewer — Nuisance — Dis- 
charging sewage  into  drain— Persons  "  by  whose 
act  or  default  the  nuisance  arises  "—Notice  to 
abate  nuisance — Public  Health  Act  1875  (38  & 
39  Vict.  c.  55),  ss.  94, 95,  96. 

The  respondent  discharged  the  sewage  from  his 
house  into  a  drain  laid  in  a  ditch  running  along- 
side between  his  premises  and  the  public  highway, 
and  this  drain  emptied  into  a  catchpit,  which 
had  been  previously  erected  by  an  adjoining 
occupier  for  the  purpose  of  receiving  the  surface 
water  from  the  highway  andpreventingsuchwater 
from  overflowing  on  to  his  premises,  and  from 
the  catchpit  there  was  a  drain  which  passed  for 
some  'distance  under  the  highway,  and  thence 
continued  through  private  property  and  ulti- 
mately emptied  into  a  stream.  The  drain,  at  a 
point  under  the  highway  and  some  few  feet 
below  the  catchpit,  became  broken,  and  the 
stoppage  caused  the  water  and  sewage  to  over- 
flow from  the  catchpit  and  cause  a  nuisance. 
The  drain  at  the  point  in  question  conveyed 
only  the  sewage  from  the  respondent's  house  and 
the  surface  water  from  the  highway.  Before  the 
respondent  sent  his  sewage  into  the  drain,  it  was 
simply  a  channel  for  carrying  off  surface  water, 
and  the  local  authority  had  never  repaired  it  as 
a  sewer.  In  proceedings  by  the  local  authority 
under  sect  94  of  the  Public  Health  Act  1875, 
against  the  respondent  as  being  "  the  person  by 
whose  act,  default,  or  sufferance  "  the  nuisance 
arose,  the  respondent  contended  that  the  drain, 
from  the  catchpit  downwards,  was  a  sewer  by 
reason  of  its  receiving  and  conveying  the  surface 
water  from  the  highway,  as  well  as  the  sewage 
from  his  own  house,  and  was  therefore  repair- 
able by  the  local  authority. 

Held,  that  the  nuisance  having  been  caused  by  the 
discharge  of  the  respondent's  sewage  into  the 
drain,  the  respondent  was  the  person  "  by  whose 
act,  default,  or  sufferance  the  nuisance  arose" 
and  was  liable  to  abate  the  same. 

Semble :  The  drain  was  not  a  sewer  at  all  within 
the  meaning  of  the  Act, 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Somerset. 

At  a  petty  sessions  held  at  Wincanton,  in  the 
county  of  Somerset,  an  information  and  com- 
plaint was  preferred  against  the  respondent  by 
the  Wincanton  Rural  District  Council  (the 
appellants),   that,   on   the  8th  July  1904,  there 

(a)  Beported  by  W.  W.  Orr,  Esq.,  BwrUtor-U-Law. 
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existed  a  nuisance  within  the  meaning  of  the 
Public  Health  Act.  1875,  at  the  Manor  Farm,  in 
the  parish  of  Charlton  Horethorne,  within  the 
district  of  the  counoil,  arising  from  a  drain  being 
defective  and  broken,  which  was  a  nuisance  and 
injurious  to  health ;  and  that  the  council,  being 
satisfied  of  the  existence  of  the  nuisance,  and 
that  the  same  was  caused  or  continued  by  the 
act,  default,  or  sufferance  of  the  respondent 
(Parsons),  did  on  the  8th  July  1904  duly  serve 
upon  the  respondent  a  notice  in  writing  requiring 
him  to  abate  the  nuisance  within  fourteen  days, 
and  for  that  purpose  to  take  up,  clean,  and 
replace  any  broken  or  defective  pipes  by  good 
glazed  stoneware  pipes,  and  properly  cement 
the  joints;  and  that  the  respondent  had  made 
default  in  complying  with  the  requisitions  of 
the  notice,  and  that  the  nuisance  was  not  abated 
in  accordance  therewith,  or,  though  temporarily 
abated,  was  likely  to  recur,  contrary  to  the  pro- 
visions in  that  behalf  of  the  Public  Health  Act 
1875. 

On  the  hearing  it  was  admitted  by  the  respon- 
dent, and  the  justices  found  as  a  fact,  that  the 
nuisance  did  exist  at  the  time  and  place  men- 
tioned, though  temporarily  abated  by  the  appel- 
lants at  the  time  of  the  hearing. 

It  was  admitted  by  both  parties,  and  the 
justices  found  as  facts,  that  the  drain  in  ques- 
tion was  laid  and  covered  over  in  a  ditch  along- 
side a  wall  belonging  to  the  premises  occupied  by 
the  respondent,  known  as  the  Manor  House,  and 
between  such  wall  and  a  highway  under  the 
control  of  the  appellants  for  a  distance  of  250ft., 
where  it  discharged  into  a  catchpit  marked  B  on 
the  plan,  and  continued  from  such  catchpit  for 
70ft.  under  a  highway  under  the  control  of  the 
defendants  to  a  spot  marked  C  on  the  plan 
annexed  to  the  case,  where  it  was  joined  by  a 
drain  from  another  house,  and  subsequently 
continued  through  private  property  for  about 
350ft.  and  emptied  into  a  stream.  That  the 
drain,  down  to  the  point  where  it  joined  the 
second  drain,  was  used  only  for  the  drainage  of 
the  respondent's  house  and  stables,  and  from 
the  catchpit  downwards  it  was  used  also  for 
carrying  off  the  surface  water  from  the  highway. 
That  the  part  of  the  drain  above  the  catchpit 
was  made  by  the  owner  or  tenant  of  the  Manor 
Farm  within  the  last  fifteen  years;  the  part 
below  the  catchpit  existed  many  years  before. 
That  the  catchpit  was  erected  sixteen  or  twenty 
Tears  ago  by  the  orders  of  the  tenant  of  the 
kennel  and  premises  situate  below  the  same  for 
the  purpose  of  preventing  the  surface  water  from 
the  highway  from  overflowing  into  his  premises. 
That  neither  the  drain  nor  catchpit  had  within 
recent  years  been  repaired  by  the  appellants,  but 
that  their  workmen  had  from  time  to  time  cleared 
away  a  grip  leading  from  the  highway  through* 
the  turf  to  the  catchpit  for  the  purpose  of  inducing 
the  surface  water  of  the  highway  going  into  the 
catchpit.  That  the  portion  of  the  drain  leading 
from  the  catchpit  had  from  some  cause  unknown 
become  broken  where  it  passed  under  the  highway 
and  about  6ft  below  the  catchpit,  and  that  this 
breakage  prevented  the  water  from  flowing  from 
the  catchpit,  where  it  collected  and  caused  the 
nuisance  complained  of. 

It  was  contended  by  the  appellants  that  the 
drain  from  the  Manor  House  aown  to  the  point 
where  it  joined  the  second  drain,  including  the 
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catchpit,  was  a  drain  within  the  meaning  of  the 
section. 

It  was  contended  by  the  respondent  that  it  was 
a  sewer  within  the  meaning  of  the  section ;  also, 
that  the  words  "  likely  to  recur  "  ought  to  have 
formed  part  of  the  summons.  On  the  latter 
point  the  chairman  remarked  that  the  summons 
could  be  amended  if  necessary,  but  the  objection 
was  not  persisted  in,  and  the  case  proceeded. 

A  plan  was  put  in  by  the  respondent  and  was 
admitted  to  be  correct  by  the  appellants. 

The  justices  dismissed  the  information  against 
Mr.  Parsons,  the  occupier,  but  they  did  not  state 
their  grounds  for  so  doing. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  acting. 

If  the  court  should  be  of  opinion  either  (1)  that 
the  nuisance  complained  of  arose  from  defective 
construction,  or  (2)  that  the  drain  or  the  broken 
part  thereof  constituted  a  sewer  or  a  part  of  a 
sewer,  within  the  meaning  of  sect.  4  of  the  Public 
Health  Act  1875,  then  the  determination  of  the 
justices,  in  dismissing  the  information,  was  to 
stand  confirmed;  otherwise,  the  court  was  to 
remit  the  case  to  the  justices  with  the  opinion 
of  the  court  thereon,  or  to  make  such  other  order 
as  to  the  court  might  seem  fit. 

By  sect.  94  of  the  Public  Health  Act  1875,  the 
local  authority,  are  required,  if  satisfied  of  the 
existence  of  a  nuisance,  to  "  serve  a  notice  on  the 
person  by  whose  act,  default,  or  sufferance  the 
nuisance  arises  or  continues,  or,  if  such  person 
cannot  be  found,  on  the  owner  or  occupier  of  the 
premises  on  which  the  nuisance  arises,  requiring 
him  to  abate  the  same  within  a  time  to  be  speci- 
fied in  the  notice,"  and  so  on ;  and  sects.  95  and  96 
enable  proceedings  to  be  taken  before  a  court  of 
summary  jurisdiction,  in  case  the  person  on  whom 
a  notice  to  abate  a  nuisance  has  been  served,  has 
made  default  in  complying  with  the  notice. 

B.  Cunningham  Glen  for  the  appellants. — The 
respondent  says  that  this  channel  was,  below  the 
catchpit,  a  sewer,  and  was  therefore  vested  in 
the  local  authority.  In  t^e  first  place,  it  is 
immaterial  whether  this  was  a  drain  or  a  sewer, 
because  the  question  is  not  whether  it  was  a 
drain  or  a  sewer,  but  whether  the  respon- 
dent was  the  person  by  whose  act,  default, 
or  sufferance  the  nuisance  arose.  Sect.  91 
of  the  Public  Health  Act  1875  sets  out  what 
things  are  to  be  deemed  to  be  nuisances 
liable  to  be  dealt  with  summarily;  sect.  94 
provides  for  the  service  of  the  notice  on 
the  person  "  by  whose  act,  default,  or  sufferance 
the  nuisance  arises  or  continues,"  and  sects.  95 
and  96  provide  for  the  proceedings  to  be  taken 
for  failure  to  comply  with  the  notice.  The 
nuisance  in  this  case  was  caused  through  the 
overflowing  of  the  catchpit  in  consequence  of  the 
stoppage  of  the  channel  immediately  below  it. 
The  respondent  had  no  right  to  discharge  his 
sewage  into  the  catchpit  so  as  to  cause  a  nuisance. 
The  person  by  whose  act  the  sewage  is  discharged 
is  the  person  who  causes  the  nuisance,  and  in 
proceedings  under  these  sections,  it  is  immaterial 
whether  such  person  had  a  legal  right  to  discharge 
his  sewage  into  this  channel : 

Brown  v.  Bussell,  18  L.  T.  Rep.  19 ;  L.  Hep.  3  Q.  B. 
251. 

In  the  second  place,  this  drain  was  not  a  Bewer  at 
all,  and  the  justices  were  wrong  in  holding  that 
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it  was.  "Drain"  and  "sewer"  are  defined  in 
sect.  4  of  the  Act  of  1875,  and  upon  that  two 
answers  may  be  given  to  the  respondent's  con- 
tention— namely,  that  the  fact  that  surface  water 
from  the  highway  is  drained  into  this  channel 
does  not  make  it  a  sewer ;  and,  secondly,  even  if  it 
is  a  sewer  by  reason  of  the  surface  water  being  dis- 
charged into  it,  it  was  a  surface  water  sewer,  into 
which  the  respondent  was  not  entitled  to  drain 
his  sewage.  Surface  water  from  a  highway  is 
not  the  same  as  water  drainage  from  a  house  or 
premises,  and  although  a  drain  which  takes  the 
sewage  of  one  house  and  the  rain  water  only  of 
another  bouse  is  a  sewer  (Silles  v.  Fulham  Borough 
Council,  83  L.  T.  Rep.  753 ;  (1903)  1  K.  B.  829), 
that  would  not  be  so  if  the  rain  water  were 
merely  surface  water  from  the  highway.  Sect.  17 
of  the  Act  also  shows  that  this  could  not  be  a 
sewer  for  the  conveying  of  ordinary  sewage.  The 
case  finds  that  this  drain  ultimately  emptied  into 
a  stream.  By  sect.  17  a  local  authority  is  not 
authorised  under  the  Act  to  make  or  use  any 
sewer,  drain,  or  outfall  for  the  purpose  of  con- 
veying sewage  into  any  stream,  so  that  this  could 
not  be  a  sewer  for  conveying  sewage,  though  it 
might  be  a  sewer  for  surface  water.  There  can 
be  no  sewer  without  a  lawful  outfall,  and  this 
drain  had  not  a  lawful  outfall  for  ordinary 
sewage,  the  outfall  being  into  a  stream.  The  re- 
spondent was  discharging  this  Be  wage  into  the 
catchpit,  and  a  drain  which  merely  ends  in  a 
oatchpit  or  cesspool  cannot  be  a  sewer.  In  that 
respect  this  case  is  very  similar  to  the  cases  of 
Meader  v.  West  Cowes  Local  Board  (67  L.  T. 
Rep.  454;  (1892)  3  Oh.  18),  Button  v.  Tottenham 
Urban  District  Council  (78L.  T.  Rep.  470),  and  Butt 
v.  Snow  (89  L.  T.  Rep.  302),  in  each  of  which  cases 
it  was  held  that  a  similar  construction  was  not  a 
sewer.  Lastly,  even  assuming  that  this  catchpit 
was  a  sewer,  the  respondent  was  not  entitled  to 
drain  his  sewage  into  it,  for  it  was  made  for  the  pur- 
pose of  receiving  surface  water  from  the  highway 
only,  and  of  preventing  that  surface  water  from 
overflowing.  That  fact  prevented  it  from  being 
a  sewer  into  which  the  respondent  had  a  right  to 
empty  his  drain,  though  it  might  be  a  sewer  for 
some  purposes : 

Kinson  Pottery  Company  v.  Poole  Corporation,  81 

L.  T.  Sep.  24 ;  (1899)  2  Q.  B.  41 ; 
Wilkinson  v.  Llandaff  and  Vinos    Powis  Rural 

District  Council,  89  L.  T.  Rep.  462 ;  (1903)  2  Ch. 

695. 

B.  Vaughan  Williams  (B.  F.  Williams,  K.C. 
and  George  I.  Phillips  with  him)  for  the  re- 
spondent. The  respondent  is  not  liable  for  any 
nuisance  that  may  have  existed  at  this  catchpit. 
It  was  a  sewer.  There  is  no  evidence  to  show 
that  he  constructed  it,  or  that  he  was  in  any  way 
responsible  for  it.  It  was  constructed  for  taking 
the  water  from  the  road,  and  it  received  in 
addition  to  the  sewage  from  the  respondent's 
premises,  the  water  from  the  road.  If  a 
person  has  a  drain  and  somebody  for  his 
own  purposes  enlarges  that  drain,  that  does 
not  necessarily  constitute  it  a  cesspool  so  as 
to  prevent  its  being  a  sewer.  The  addition  of  the 
surface  water  from  the  road  into  the  catchpit, 
which  was  already  receiving  the  drainage  of  one 
house,  constituted  the  catchpit  and  the  drain 
below  it  a  sewer.  The  first  step  is  that  this  was  a 
sewer  and  not  a  drain,  and  there  is  no  foundation 
for  saying  that  because  this  sewer  is  out  of 


order  the  respondent  is  liable.  "Sewer"  is 
defined  in  sect.  4,  and  it  includes  sewers  and 
drains  of  every  description,  except  drains  to 
which  the  word  "  drain,"  as  previously  denned, 
applies.  It  is  clear  that  this  drain  comes  within 
the  word  "sewers  and  drains  of  every  de- 
scription," and  must  be  a  sewer  unless  it  comes 
within  the  exception  of  "drains"  as  denned  in 
the  section.  "  Drain  "  is  defined  as  meaning  any 
drain  used  for  the  drainage  of  one  building,  or 
premises  within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  with 
a  cesspool  or  other  like  receptacle  for  drainage. 
It  cannot  be  said  here  that  this  piece  of  pipe 
from  the  catchpit  to  the  point  0  was  used  for 
the  drainage  of  one  building  only.  It  is  used 
for  the  drainage  of  the  water  from  the  roads 
as  well  as  for  the  drainage  of  the  respondent's 
house.  It  does  not  come  within  the  definition 
of  drain,  and  therefore  it  must  come  within  that 
of  "  sewer."  It  is  not  necessary  to  constitute  a 
drain  a  sewer  that  the  matter  it  receives  should 
be  foBcal  or  filthy  matter  or  that  the  water  should 
be  foul.  In  Ferrand  v.  Hollas  Land  and  Building 
Company  (69  L.  T.  Rep.  8,  at  p.  11 ;  (1893)  2 
Q.  B.  135,  at  p.  144),  Smith,  MR.  Gays:  "A 
sewer  need  not  necessarily  convey  sewage  matter 
to  constitute  it  a  sewer.  It  would  be  none  the  less 
a  sewer  within  the  Act  of  1875  if  it  conveyed  only 
rain  or  surface  water.  The  draining  off  of  rain 
or  surface  water,  collected  from  different 
premises  by  different  feeders  into  one  main  drain, 
would  constitute  that  main  drain  a  sewer  within 
the  meaning  of  the  Act."  A  drain  which,  in 
addition  to  the  sewage  of  one  house,  receives  the 
rain  water  only — as  in  this  case — of  other 
premises,  thereby  becomes  a  sewer : 

Stile*  v.  Fulham  Borough  Council  (ubi  sup ) ; 
Durrant  v.  Branhsome  Urban  District  Council,  76 

L.  T.  Rep.  739  ;  (1897)  2  Ch.  291 ; 
Croysdale  v.  Sunbury'On'Thames  Urban    District 

Council,  79  L.  T.  Rep.  26  ;  (1898)  2  Ch.  515,  at 

p.  519. 

The  quality  of  the  liquid  cannot  be  the  test ;  the 
test  is  whether  the  contents  come  from  two 
different  premises  or  sources.  The  moment  this 
drain  receives  any  liquid,  even  pure  water  or 
surface  water,  from  the  roads,  then  it  becomes  a 
sewer,  as  it  then  serves  two  different  purposes ; 
and,  being  a  sewer,  the  respondent  would  have 
a  right  to  drain  into  it,  and  if  there  were  a 
nuisance  he  would  not  be  liable  for  it,  as  the  duty 
of  keeping  it  in  repair  would,  under  sect.  15,  be 
upon  the  local  authority.  A  drain  cannot  be  a 
sewer  for  some  purposes  of  the  Act,  and  not  a 
sewer  for  other  purposes :  (per  Williams,  L.J.  in 
Wilkinson  v.  Llandaff  and  Dinas  Powis  Rural 
District  Council  (ubi  sup.),  where  he  says  that  if 
Kinson  Pottery  Company  v.  Poole  Corporation 
(ubi  sup.),  decided  otherwise  he  could  not  agree 
mth  it).  The  local  authority  cannot  by  taking 
proceedings  under  these  sections  get  rid  of  their 
obligation  to  repair  the  sewer: 

Wycombe   Union  v.  Parsons,  71  L.  T.  Rep.  428  ; 

(1894)  2  Q.  B.  780 ; 
Molloy  v.  Gray,  24  L.  Rep.  Ir.  258. 

B.  C.  Qlen  in  reply. 

Kennedy,  J. — In  this  case  I  think  that  the 
appellants  ought  to  succeed,  and  that  the  case 
must  go  back  to  the  justices  with  an  intimation 
of  the  opinion  of  the  court.    The  prosecution 
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was  under  sect.  94  of  the  Public  Health  Act 
1875  against  the  respondent,  Mr.  Parsons,  who 
was  the  occupier  of  a  house  called  the  Manor 
House,  described  on  the  plan  before  us,  alleg- 
ing that  there  existed  a  nuisance  within  the 
meaning  of  the  Public  Health  Act  1875,  within 
the  district,  and  that  he  had  made  default  in 
complying  with  the  requisitions  of  the  notice 
served  on  him  to  abate  the  nuisance,  and  that 
the  nuisance  was  not  abated  as  it  ought  to  have 
been.  In  other  words,  that  he  was  the  person 
who,  under  sect.  94  of  the  Act,  had  caused  and 
and  was  continuing  a  nuisance,  which  it  was  his 
duty  to  put  an  end  to ;  and  that  he  was  the  person 
by  whose  act,  default,  or  sufferance  the  nuisance 
arose  or  continued.  There  is,  in  fact,  no  doubt 
tbat  he  sent  and  was  continuing  to  send  focal 
matter  from  the  Manor  House  down  this  channel 
into  the  catchpit,  and  from  the  catchpit,  through 
the  overflow  which  had  arisen  from  some  stoppage 
below,  over  the  place,  and  so  caused  the  nuisance. 
But  for  that  the  nuisance  would  never  have  arisen ; 
and  he  could,  by  ceasing  to  send  tbat  sewage 
matter  down  this  channel  to  the  catchpit,  stop 
any  nuisance  arising.  Whether  or  not  he  chooses 
to  pot  a  stop  to  it  by  erecting  a  cesspool  on  his 
own  land,  or  by  making  repairs  to  the  portion  of 
the  channel  which  is  between  B  and  0  below  the 
catchpit,  is  for  him  to  consider,  with  this  advantage 
as  regards  repairing  the  portion  between  B  and  C 
— namely,  that  if  hereafter  he  can  make  out  that 
it  was  the  duty  of  the  public  authority  to  keep 
that  in  repair,  and  that  through  their  neglect  of 
that  duty  the  mischief  arose,  then  he  may  be 
enabled  to  recover  from  them  any  expenses  that 
he  had  incurred.  The  justices  in  giving  judg- 
ment, as  they  did,  for  the  respondent,  have  put 
their  question  in  a  form  which  does  not  appear  to 
me  to  be  a  desirable  one.  They  say  that  they 
dismissed  the  information  as  against  the  respon- 
dent, but  that  they  did  not  state  their  grounds 
for  so  doing.  I  think  they  should  have  stated 
their  grounds  for  so  doing ;  and  further,  they  go 
on  apparently  to  limit  the  way  in  which  the  court 
should  deal  with  the  matter.  In  our  view  this 
court  is  not  bound  to  deal  with  the  matter  exactly 
in  that  manner.  We  are  of  opinion  that  the 
justices  upon  the  facts  stated  in  the  case  have 

fone  wrong.  With  regard  to  the  two  grounds 
will  very  shortly  state  what  my  view  is,  and  for 
that  purpose  refer  to  the  plan  and  the  facts 
stated  in  the  case.  There  is  a  channel  from  the 
Manor  House  to  the  catchpit,  below  which  there 
is  some  breakage  or  obstruction,  the  nature 
of  which  does  not  appear,  between  the  points  B 
and  C  on  the  plan.  As  to  that  portion  between 
B  and  G  and  below  the  catchpit  it  is  not  very 
clear  either  how  it  was  originally  made,  or 
exactly  upon  whose  land  it  is.  The  suggestion 
seems  to  be  that  it  is  on  land  probably  belong- 
ing to  the  owner  of  the  Manor  House,  but 
land  over  which  the  appellant  council  have  a 
public  highway.  From  the  facts  stated  in  the 
case  there  is  no  proof  at  all  that  the  part  of  this 
channel  from  B  to  0  was  in  any  way  either 
created  originally  or  adopted  by  the  appellants  as 
a  sewer.  It  seems  to  be  stated  that  it  was  created 
by  private  persons  in  the  neighbourhood  for  a 
private  purpose,  to  prevent  water  there  collected 
on  the  surface  of  the  highway  from  overflowing 
into  adjoining  premises,  and  there  is  nothing  to 
make  that  a  sewer  unless,  it  be  that  it  receives 


surface  water  and  that  for  some  time  past  the 
occupier  of  the  Manor  House  had,  in  fact,  sent 
his  focal  matter  into  that  portion  of  the  drain 
through  the  catchpit.  I  am  not  prepared  to  say, 
under  these  circumstances,  that  any  portion  of 
this  channel  is  a  sewer  within  the  meaning  of  the 
Public  Health  Act.  It  is  a  channel  for  simply 
carrying  off  the  surface  water,  into  which  the 
respondent— and  probably  his  predecessors  also 
— has  chosen  to  send  his  focal  matter  from 
the  Manor  House,  but  which  really  ought 
not  to  have  been  used  as  a  sewer,  because 
the  effect  of  using  it  as  a  sewer  would  be 
that,  without  right  or  title  to  do  so,  the 
focal  matter  would  ultimately  be  carried  into 
the  brook  below,  into  which  there  is  no  right  to 
drain  a  sewer  on  the  part  even  of  the  local  autho- 
rity, if  they  wished  to  do  so.  I  do  not  think 
there  is  anything  in  the  authorities  cited  to  us 
to  show  that  it  is  necessary  to  hold  that,  where 
one  adjoining  owner'  creates  in  a  highway  a 
channel  for  the  purpose  of  taking  water  from  his 
premises  and  keeping  the  water  in  the  channel, 
it  can  be  constituted  a  sewer,  for  the  mainte- 
nance of  which  the  public  authority  are  solely 
responsible,  merely  because  another  owner  in  the 
neigbourhood  has  chosen  to  send  sewage  matter 
from  his  house  into  the  channel.  It  was  never 
intended  or  made  for  a  sewer,  and,  so  far  as  I  can 
see  at  present— though  I  leave  that  question  open 
for  the  further  discussion  of  the  parties — there 
is  no  evidence  that  satisfies  me  that,  as  to  the 
part  between  B  and  G,  the  public  authority  could 
from  any  point  of  view  be  responsible.  They 
have  gone  to  the  person  who  unquestionably  had 
alone  caused  the  nuisance.  It  is  not  a  case  of  his 
contributing  with  other  adjoining  owners  or 
occupiers  of  property  to  send  filth  into  this  place ; 
he  is  the  only  person  who  sends  this  focal  matter 
into  what  would  otherwise  be  only  a  surface 
channel,  and  he  had  caused  and  was  continuing 
to  cause  the  nuisance,  and  if  he  ceased  to  cause 
the  nuisance  there  would  be  none.  There  was 
some  obstruction  in  the  ohannel  under  the  high- 
way, but  how  it  was  caused  the  case  does  not 
show,  though  it  is  certainly  not  shown  to  have 
arisen  through  defective  construction ;  and  it  is 
said,  truly,  no  doubt,  that  unless  there  were  some 
block  between  the  catchpit  and  the  point  G  there 
would  possibly  be  no  nuisance  at  all ;  but,  unless 
the  respondent  is  discharged  by  the  fact  that  he 
can  show  that  there  was  a  duty  on  the  authority 
to  keep  this  portion  of  the  channel  as  a  sewer 
into  which  he  was  entitled  always  to  discharge 
his  sewage,  the  fact  that  there  was  a  block  does 
not  excuse  him  for  causing  the  mischief  which 
undoubtedly  arose  from  his  own  act,  an  act  for 
which,  so  far  as  I  can  see,  he  ought  properly  to 
be  held  responsible  on  the  facts  before  us.  The 
justices  ask  for  our  opinion,  first,  whether  the 
nuisance  complained  of  arose  from  defective  con- 
struction. Even  assuming  that  there  was  some 
fault  on  the  part  of  the  person — probably  the 
owner  of  adjoining  premises — who  constructed 
the  channel  from  B  to  0,  that  would  not  discharge 
the  present  respondent  from  the  duty  of  not 
creating  a  nuisance.  On  the  facts  before  us 
it  appears  to  me  that,  unquestionably  for  the 
purpose  of  this  case,  the  nuisance  arose  from  the 
acts  of  the  respondent.  Secondly,  the  justices 
ask  whether  the  drain,  or  the  broken  part  thereof, 
constituted  a  sewer,  or  part  of  a  sewer,  within 
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those  in  this  case.    They  were  that  the  respon- 
dents,  as  the  highway  authority,  had  themselves 
laid  down  at  the  side  of  the  highway  a  drain  for 
the  purpose  of  receiving  water  from  the  highway. 
It  was  not  the  fact,  as  it  is  in  the  present  case, 
that  the  private  owner  had  used  in  this  way  a 
ditch  not  constructed  by  the  highway  authority 
immediately  near  his  house.     In  that  case  the 
local  authority  had  laid  down  the  surface-water 
drain  themselves,  and  it  had  been  dealt  with  by 
them  before   the  private  owner    had    anything 
to  do  with  it.      In    that  case  also  there  were 
twelve  houses  or  more,  as  to  which  the  respon- 
dents, as  the  highway  authority,  had  given  per- 
mission that  the  rain  water  from  them  should  be 
turned  into  the  same  surface-water  drain.    In 
this  case  there  is  but  one  house,  or  rather  one  set 
of  premises  within  the  same  curtilage,  which  can 
be  said  to  have  used  what  corresponds  in  this 
case    to    the    surface-water  drain   in    the   case 
of  Kinson    Pottery    Company  v.    Poole    Corpo- 
ration (ubi  sup.).     Under   those   circumstances 
a  question  might  very  well  arise  under  the  defi- 
nition clause — sect.  4 — whether  this  pipe  is  not 
merely  a  drain,  whereas  the  pipe  in  the  case  of 
Kinson  Pottery  Company  v.   Poole  Corporation 
(ubi  sup.)    might  have  been  held  to  be  a  sewer, 
because    there  were    more  premises  than  those 
which  were  occupied  within  the  same  curtilage, 
which  were  drained  into  it.    That  was  not  the 
case  here,  because  the  only  water  that  came  into 
this  pipe  was  that  which  came  from  the  premises 
within   the   same    curtilage.    That  would  appa- 
rently bring  this  pipe  into  the  definition  of  drain 
and  exclude  it  from   that  of  sewer.    I  do  not, 
however,  think  it;  is  necessary  that  the  decision 
in  this  case  should  rest  on  the  distinction  between 
a  sewer  and  a  drain,  for,  having  considered  the 
matter,  I  am  prepared  to  adopt  the  judgment  of 
the  court  in    Kinson  Pottery  Company  v.  Poole 
Corporation    (ubi    sup.),  which,  as  I  have  said,  I 
think  governs  this  care.     In  that  case  Darling 
and   Ohannell,  J  J.  came  to  the  conclusion  that 
for  certain  purposes  it  might  be  that  a  surface- 
water  drain  was  a  sewer.    I  hardly  think  it  was 
so  in  this  case.    Darling,  J.  there  an  id  :  "  I  agree 
that  for  certain  purposes  the  surface-water  drain 
was  a  sewer,  but  it  is  contended  that  therefore 
the  appellants  have  a  right  to  turn  into  it  any 
refuse  they  please,  and  then  it  is  for  those  who 
own  the  sewer  to  deal  with  the  state  of  things  so 
caused.     In  my  opinion    that  is  not   the  law. 
Sect.  21  of  the  Public  Health   Act  1875  entitles 
an  owner  to  cause  his  drains  to  empty  into  the 
sewers  of  a  local  authority,  on  giving  notice  and 
complying  with  the  local  authority *s  regulations  ; 
but  that  does  not  entitle  an  owner  to  empty  all 
kinds  of  filth  into  a  small  roadside  drain,  and 
leave  the  local  authority  to  deal  with  it  as  best 
they  can,  and  moreover  here  no  notice  was  shown 
to  have  been  given.     To  hold  otherwise  would 
lead  to  an  absurd  result."    Then  Channell,  J. 
says :  "  The  argument  for  the  appellants  in  the 
present  case  anrounts  to  this,  that  anyone,  if  he 
finds  a  drain  in  a  highway,  can  turn  his  sewage 
into  it  and  say  that  it  is  a  sewer,  and  vested  in 
the  local  authority,   who    are  liable  for  the  con- 
sequences, while  he  himself  escapes  liability."    I 
agree  with  the  reasoning  in  those  judgments.     I 
think  this  is  simply  a  case  in  which  the  present 
respondent  had  done  the  very  thing  which  is  so 
denned  in  that  case.     For  these  reasons  I  think 


the  meaning  of  sect.  4  of  the  Public  Health  Act 
1875.  I  am  of  opinion  that  it  is  not  proved  to 
my  satisfaction  that  it  is  a  sewer.  Upon  the 
evidence  before  me  I  should  have  said  it  was  not 
a  sewer,  and  I  see  no  authority  in  obedience  to 
which  I  ought  to  hold  that  this  was  a  sewer  as  dis- 
tinguished from  a  drain  within  the  meaning  of  the 
Act,  merely  because  the  respondent  3ends  from  the 
manor  house  f  cecal  matter  into  it ;  and,  moreover, 
the  channel  was  originally  constructed  for  holding 
and  conveying  surface  water  only.  The  authorities 
cited  for  the  respondent,  so  far  as  they  go,  might 
justify  another  conclusion ;  but  assuming  for 
the  moment  that  for  certain  purposes  this  might 
be  treated  as  a  sewer,  still,  to  my  mind,  it  is 
certainly  not  proved  to  be  a  sewer  in  such  a  sense 
as  would,  as  a  necessary  conclusion  of  law,  oast 
the  responsibility  for  this  nuisance  upon  the 
appellants,  or  relieve  the  respondent  from  the 
duty  which,  it  seems  to  me,  is  imposed  upon 
him  to  nut  an  end  to  a  nuisance  which  he, 
through  bis  occupation  of  the  manor  house, 
has  created.  In  my  opinion,  therefore,  the  case 
must  go  back  to  the  justices  to  hear  and  deter- 
mine the  information,  with  this  intimation  of  our 
opinion. 

Ridley,  J. — I  agree  that  the  case  should  go 
back  to  the  justices  with  an  expression  of  our 
opinion  thereon.  The  finding  of  the  justices  does 
not  appear  to  me  to  be  a  logical  one ;  that  is  to 
say,  the  findings  of  fact  at  which  they  have  arrived 
do  not  necessitate  the  conclusion  that  the  summons 
ought  to  be  dismissed.  It  seems  to  me  abundantly 
clear  that,  as  a  matter  of  fact  and  quite  apart 
from  any  question  of  the  Public  Health  Acts,  the 
nuisance  was  caused  by  the  respondent.  He  was 
the  only  person  who  had  discharged  any  of  this 
sewage  into  the  particular  pipe  between  fe  and  C, 
and  it  seems  to  me  to  be  really  a  waste  of  time  to 
endeavour  to  contend,  as  counsel  for  the  respon- 
dent did,  that  in  such  a  case  as  the  present  the 
Serson  who  causes  a  nuisance  is  the  person  whose 
uty  it  is  to  mend  the  pipe.  I  am  unable  to 
follow  that  argument.  I  think  that  the  nuisance 
arose  from  the  sewage  and  that  the  sewage 
caused  the  nuisance,  and  that  it  is  the  person  who 
put  the  sewage  there  who  is  responsible  for  that 
nuisance.  That  is  the  consequence,  as  it  seems 
to  me,  of  the  act  of  the  respondent  in  this  case. 
But  we  are  bound  to  deal  with  the  matter  as  one 
arising  under  the  Public  Health  Act  1875,  and 
we  are  bound  also  by  the  decisions  upon  that 
statute.  The  main  argument  for  the  respondent 
was  that  this  was  a  sewer,  and  that,  this  being  a 
sewer  within  the  meaning  of  the  Act,  the  respon- 
sibility for  what  occurred  rested  on  those  in  whom 
the  sewer  was  vested.  I  am  not  prepared  to  say 
that  it  was  a  sewer  ;  I  do  not  think  it  was,  and  I 
agree  with  my  brother  Kennedy  in  thinking  that 
it  was  not.  One  very  substantial  objection 
to  so  holding  it  to  be  a  sewer  is  sect.  17, 
because  the  public  authority  in  this  case  is 
found  to  have  laid  it  to  communicate  with  the 
public  stream.  That  they  are  not  allowed  to 
do  under  sect.  17  if  it  were  a  sewer ;  but,  in- 
dependently of  that,  it  does  not  appear  to  me 
that  there  is  in  the  present  case  so  strong  a  col- 
lection of  facts  as  there  was  in  the  case  of  Kinson 
Pottery  Company  v.  Poole  Corporation  (ubi  sup.) 
to  induce  us  to  say  that  this  was  a  sewer.  That 
case,  in  my  opinion,  governs  the  present  one. 
The  facts   there  were  somewhat  different  from 
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the  respondent  is  liable,  tinder  sects.  94  and  95, 
as  a  person  "  by  whose  act,  default,  or  sufferance, 
the  nuisance  arises  or  continues."    I  ought,  per- 
haps, to  notice  the  subsequent  decision  in  the  case 
of  Wilkinson  v.  Llandaffand  Dinas  Powis  Rural 
District  Council  (ubi  sup.),  cited  for  the  respon- 
dent, because  in  that  case  some  remarks  were 
made  about  the  judgment   which  I  have   just 
quoted.    In  that  case,  the  facts  of  which  are  not 
identical  with  those  in  the  present  case,  a  question 
arose  upon  which  it  was  necessary  to  discuss  the 
previous  decision  in  Kinson  Pottery  Company  v. 
Poole  Corporation  (ubi  s  up.),  and  Williams,  L.J. 
said  that  the  case  of  Kinson  Pottery  Company  v. 
Poole  Corporation  was  not  a  decision  that  a  drain 
mar  be  a  sewer  for  some  of  the  purposes  of  the 
Public  Health  Acts,  and  not  for  others.    That,  I 
think,  is  perfectly  plain,  but  in  the  same  passage 
in  which  he  said  that,  he  also  said :  "  When  the 
judgments  of  the  learned  judges,  and  in   par- 
ticular that  of  Channell,  J.,  are  carefully  read,  it 
does  not  seem  to  me  that  they  did  decide  any- 
thing of  the  sort."     Nor  did  they.    Those  judges 
there  said  that  if  the  thing  was  a  sewer  it  was  a 
sewer  for  all  purposes  of  the  Public  Health  Act ; 
but  it  does  not  in  the  least  follow  that,  when 
these  sections  are  being  put  into  operation  with 
regard  to  a  nuisance,  the  fact  that  it  must  be 
regarded  as  a  sewer  within  the  meaning  of  the 
Public  Health  Act  prevents  the  authority  from 
taking  proceedings  against  anyone  who  has  been 
gailty  of  having  caused  a  nuisance  by  his  act, 
default*  or  sufferance.  In  my  opinion,  that  is  really 
the  meaning  of  the  previous  decision,  and  I  think  it 
governs  us  in  the  present  case.    I  think,  therefore, 
that  this  case  must  go  back  to  the  justices  with 
onr  opinion  thereon.  Appml  aJJowed 

Solicitor  for  the  appellants,  /.  Trevor  Davies, 
London  and  Yeovil. 

Solicitors  for  the  respondent,  Robins,  Hay,  and 
Co.,  for  Ffooks  and  Douglas,  Sherborne. 


Thursday,  April  13, 1905.  % 

(Before    Lord    Alvbbstonb,    O.J.,    Kennedy 

and  Ridley,  JJ.) 

Anderson  (app.)  t>.  Jacobs  (resp.).  (a) 

Seashore — Taking  shingle  from  —  Prohibition  by 
Board  of  Trade — Encroachment  of  sea — Erec- 
tion of  sea-wall — Owner  removing  shingle  from 
below  high-water  mark  from  land  which  formerly 
belonged  to  him — Claim  of  right — Board  of 
Trade  order — Harbours  Act  1814  (54  Geo.  3, 
c.  159),  s.  14— Harbours  Transfer  Act  1862 
(25  &  26  Vict.  c.  69),  s.  16. 

Under  the  powers  given  by  sect.  14  of  the  Harbours 
Act  1814  the  Board  of  Trade,  for  the  protection 
of  a  certain  port,  made  an  order  prohibiting  the 
taking  or  removing  of  any  shingle  from  the 
shores  or  banks  of  the  sea  between  certain  points. 
The  appellant,  acting  with  the  authority  of  the 
owner  of  land  adjoining  the  seashore,  removed 
shingle  from  the  foreshore  below  the  then  ordi- 
nary high-water  mark  and  within  the  limits 
prohibited  by  the  order,  to  another  part  of  the 
foreshore  above  high-water  mark  belonging  to 
the  same  owner,  where  it  was  used  to  form 

(a)  Reported  fcy  W.  W.  Orb,  Eaq.,  Barriater-at-Law. 


concrete  for  the  building  of  a  sea-wall  to  protect 
the  owners  adjoining  property  from  the  encroach- 
ment of  the  sea.  The  point  from  which  the 
shingle  was  taken  had  a  few  years  before  been 
the  property  of  the  owner,  but  owing  to  the 
encroachment  of  the  sea,  the  sea  now  ebbed  and 
flowed  over  the  land  at  the  point  in  question. 
The  shingle  was  removed  solely  for  the  construc- 
tion of  the  sea-wall,  and  to  prevent  any  further 
encroachment  of  the  sea  over  the  owner's  property . 
Upon  an  information  against  the  appellant  for 
removing  the  shingle  from  the  foreshore,  in 
contravention  of  the  order : 
Held,  that  an  offence  had  been  committed  against 
the  order  and  the  appellant  was  properly 
convicted,  notwithstanding  that  the  land  from 
which  the  shingle  was  taken  was  before  the 
encroachment  the  property  of  the  owner,  and 
that  the  owner  was  acting  under  a  bona  fide 
claim  of  right  to  take  the  shingle  from  one  part 
of  his  property  for  the  protection  of  another 
part  of  his  property. 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Kent. 

An  information  was  preferred  on  the  31st  Oct. 
1904  by  Thomas  Jacobs  (the  respondent),  a 
superintendent  of  police  in  the  Kent  County 
Constabulary,  against  Charles  Anderson  (the 
appellant),  for  that  he,  the  appellant,  on  the 
2nd  July  1904,  at  the  parish  of  Heme  Bay,  in  the 
county  of  Kent,  did  take  and  remove  certain 
shingle  from  the  shores  and  banks  of  the  sea 
between  the  disused  pier  at  Hampton,  Heme  Bay, 
and  a  point  one  hundred  yards  east  of  the  brook 
discharging  at  Swalecliffe  Point  and  within  the 
port  of  Faversham,  the  removal  of  shingle  or 
ballast  between  the  points  before  mentioned 
having  been  prohibited  by  an  order  of  the  Board 
of  Trade,  acting  in  pursuance  of  the  Harbours 
Act  1814  (54  Geo.  3,  c.  159),  as  amended  by  the 
Harbours  Transfer  Act  1862  (25  &  26  Yict. 
o.  69). 

This  information  was  heard  and  determined  by 
the  justices  at  a  petty  sessions  held  at  Canterbury 
on  the  5th  Nov.  1904. 

At  the  same  petty  sessions  similar  informations 
were  also  heard  and  determined  by  the  justices 
against  four  workmen  in  the  employ  of  the  appel- 
lant for  removal  of  beach  at  various  specified 
dates  between  the  19th  July  and  the  21st  Oct. 
1904. 

The  informations  were,  by  the  consent  of  all 
the  defendants,  heard  and  determined  as  one  case, 
but  no  appeal  had  been  brought  in  the  case  of  the 
four  workmen,  upon  whom  only  nominal  penalties 
were  imposed. 

The  justices  convicted  the  appellant  of  the 
offence  with  which  he  was  charged  by  the  infor- 
mation, and  fined  him  the  sum  of  52.,  and  ordered 
him  to  pay  the  sum  of  12. 16s.  6d.  for  costs. 

Upon  the  hearing  of  the  information  a  copy  of 
the  London  Gazette  of  the  22nd  Jan.  1904  was 
put  in,  containing  an  order  of  the  Board  of  Trade 
dated  the  21st  Jan.  1904,  of  which  the  following 
is  a  copy : — 

Shores  or  banks  of  the  sea  at  Swalecliffe  and  Hamp- 
ton, Heme  Bay. — Eemoval  of  materials  prohibited. — 
Whereas  the  Board  of  Trade,  acting  in  pursuance  of 
the  Harbours  Act  1814,  as  amended  by  the  Harbours 
Transfer  Aot  1862,  find  it  necessary  for  the  protection 
of  the  port  of  Faversham  to  prohibit  the  taking  or 
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removing  of  any  shingle  or  ballast  from  the  ahorea  or 
banka  of  the  aea  at  Swaleoliffe  and  Hampton,  Heme 
Bay,  between  the  now  disused  pier  at  Hampton  and  a 
point  100  yards  eaat  of  the  brook  discharging  at  Swale- 
oliffe Point,  being  within  the  said  port.  Now  the  Board 
of  Trade  do  hereby,  by  this  order,  prohibit  the  taking  or 
removing  of  any  shingle  or  ballast  from  the  ahorea  or 
banka  of  the  aea  between  the  points  above  mentioned. — 
Francis  J.  S.  Hopwood,  Secretary  to  the  Board  of 
Trade.— Dated  the  2Ut  day  of  Jan.  1904.— Note.  Any 
person  removing  shingle  or  ballast  in  contravention  of 
this  notice  is  liable,  on  oonviotion,  to  a  penalty  not 
exceeding  101. 

The  following  facts  were  proved  in  evidence 
before  the  justices :  (a)  That  the  point  from 
which  the  beach  was  alleged  to  have  been  re- 
moved by  the  appellant  was  within  the  Port  of 
Faversham  and  within  the  prohibited  limits 
mentioned  in  the  above  order;  (6)  that  in  the 
month  of  Feb.  1904  copies  of  the  Board  of  Trade 
order  were  posted  by  the  police,  the  coastguard, 
and  the  rural  district  council  at  Hampton  and  in 
the  adjoining  district ;  (e)  that,  notwithstanding 
such  notices,  on  the  2nd  July  and  almost  daily 
thereafter  up  to  the  21st  Oct.  1904,  the  appellant 
by  his  workmen  and  servants  acting  under  in- 
structions from  a  Mr.  Frederic  Ramuz  removed 
shingle  from  the  foreshore  below  ordinary  high- 
water  mark  some  considerable  distance  west- 
wards on  to  the  foreshore  above  high -water  mark, 
where  it  was  mixed  by  the  appellant's  workmen 
with  cement  to  form  concrete  for  the  construction 
of  a  sea-wall  then  in  course  of  erection  there  by 
the  appellant  on  behalf  of  Mr.  Frederic  Ramuz 
for  the  protection  of  property  lying  behind  the 
foreshore  and  admitted  to  belong  to  him  ;  (d) 
that  the  sea  had  encroached  at  the  point  in  ques- 
tion about  50ft.  within  the  last  four  years,  and  now 
ebbed  and  flowed  over  land  which  was  formerly 
the  property  of  Mr.  Frederic  Ramuz,  so  that 
that  portion  of  the  foreshore  from  which  the 
shingle  was  removed  by  the  appellant  was  no 
doubt  formerly  land  belonging  to  Mr.  Frederic 
Ramuz. 

It  was  admitted  by  the  respondent  that  such 
shingle  was  not  removed  for  the  purposes  of  sale, 
but  for  the  construction  of  the  sea-wall,  and  to 

Srevent  any  further  encroachment  of  the  sea  on 
Lr.  Ramuz's  property. 

For  the  defence  the  appellant  was  called  on 
his  own  behalf,  and  stated  that  he  was  erecting 
the  sea-wall  for  Mr.  F.  Ramuz.  He  admitted 
taking  the  shingle  from  the  foreshore  for  the 
purpose  named,  and  also  admitted  that  he  might 
have  taken  some  of  it  from  below  ordinary  high- 
water  mark. 

It  was  contended  by  the  solicitor  for  the  appel- 
lant :  1.  That  the  shingle  had  been  taken  from 
land  actually  the  fee-simple  property  of  Mr. 
Ramuz,  and  he  therefore  claimed  the  right  to 
take  the  shingle  from  one  point  of  his  property  to 
another  for  the  protection  of  his  land  adjoining, 
and  that  the  jurisdiction  of  the  justices  was 
therefore  ousted  by  a  bond  fide  claim  of  right. 
2.  That  no  offence  had  been  committed  within 
the  true  meaning  of  sect.  14  of  54  Geo.  3,  c.  159 
(the  Harbours  Act  1814). 

On  the  evidence  before  the  justices  they  found 
as  a  fact  that  the  appellant  had  removed  the 
shingle  from  the  shores  and  banks  of  the  sea  at 
Hampton,  Heme  Bay,  within  the  limits  pro- 
hibited by  the  Board  of  Trade  order.    They  also 


found  as  a  fact  that  he  had  removed  such  shingle 
from  the  foreshore  below  the  present  ordinary 
high-water  mark. 

On  this  finding,  the  justices  decided  that  the 
right  to  remove  shingle  claimed  bj  the  appellant 
was  not  a  bond  fide  right  which  could  exist  in  lav 
so  as  to  oust  their  jurisdiction  to  hear  and  deter- 
mine the  information,  and  that  he  was  guilty  of 
the  offence  with  which  he  was  charged  in  the 
information.  The  questions  for  the  opinion  of 
the  court  were:  (1)  Whether  upon  the  above- 
mentioned  facts  the  appellant  had  a  legal  right 
to  remove  the  shingle  from  the  foreshore,  not- 
withstanding the  order  of  the  Board  of  Trade; 
(2)  whether  the  justices  came  to  a  correct  deter- 
mination in  point  of  law,  and,  if  not,  what  should 
be  done  in  the  premises ;  (3)  whether  any  offenoe 
was  committed  under  the  circumstances. 

Sect.  14  of  the  Harbours  Act  1814  (54  Geo.  3, 
c.  159)  provides : 

And,  in  order  to  prevent  damage  being  done  to  the 
shores  or  banks  of  the  ports,  harbours,  or  havens  in 
this  kingdom,  be  it  further  enacted,  that  no  person  or 
persons  shall  take  any  ballast  or  shingle  from  the 
shores  or  banks,  or  any  portion  of  the  shores  or  banks, 
of  any  port,  harbour,  or  haven  of  this  kingdom,  from 
whioh  the  commissioners  for  executing  the  offioe  of 
Lord  High  Admiral  of  the  United  Kingdom  for  the 
time  being  shall  find  it  neoestary  for  the  protection 
of  snoh  port,  harbour,  or  haven,  or  the  works  thereof, 
by  order  under  their  hands,  or  the  hands  of  any 
three  of  them,  or  the  hands  of  his  or  their  seoretarj, 
and  published  in  the  London  Gazette,  shall  prohibit  the 
taking  or  removing  of  Buoh  shingle  or  ballast,  upon  pain 
of  forfeiting  for  every  snoh  offenoe  the  sum  of  ten 
pounds. 

Sect.  28  provides : 

Nothing  in  this  Aot  contained  shall  extend  or  be  con- 
strued to  extend  to  prejudice,  diminish,  abridge,  alter, 
or  take  away,  any  right  of  property,  privilege,  or  juris- 
diction, or  any  powers  of  oonservanoy,  held,  possessed, 
nsed,  exercised,  or  enjoyed,  by  any  body  oorporate  or 
politic,  or  by  any  lord  or  lords,  lady  or  ladies,  of  any  manor 
or  manors,  or  any  person  or  persons  whatsoever,  in,  to, 
upon,  or  over,  any  of  the  ports,  harbours,  havens,  roads, 
roadsteads,  sounds,  channels,  creeks,  bays,  or  navigable 
rivers  of  the  United  Kingdom,  or  to  the  banks,  shores, 
or  sides  thereof,  .  .  .  but  that  snoh  respective 
rights  of  property,  privileges,  jurisdictions,  and  powers 
of  conservanoy,  shall  be  respectively  and  exclusively 
enjoyed,  in  as  full,  ample,  and  beneficial  a  manner  in 
every  respect,  to  all  intents  and  purposes,  as  if  this  Act 
had  never  been  made,  anything  herein  contained  to  the 
contrary  notwithstanding. 

By  aect.  16  of  the  Harbours  Transfer  Act 
1862  (25  &  26  Vict.  o.  69)— under  the  heading 
"  Ballast,"  54  Geo.  3,  c.  159— sects.  14  and  16  of 
54  Geo.  3,  c.  159,  and  all  provisions  in  that  Act 
relative  thereto,  "  shall  be  read  and  construed  as 
if  the  Board  of  Trade  were  named  in  the  said 
sections  instead  of  the  Admiralty." 

J.  G.  Joseph  (Hohler  with  him)  for  the  appel- 
lant.— The  conviction  was  wrong.  It  is  submitted 
that  there  was  no  offence  within  the  Act,  because 
Mr.  Ramuz,  for  whom  the  appellant  was  acting, 
was  entitled  to  erect  a  sea-wall  for  the  protection 
of  his  property  from  the  sea,  and  for  the  reclaim- 
ing of  his  property  from  the  sea,  and  for  that 
purpose  to  take  the  shingle  from  the  beach  at  the 
place  from  which  it  was  removed.  Sect.  28  of 
54  Geo.  3,  c.  159,  expressly  reserves  all  the  rights 
and  privileges  of   the  owners  of  lands  to  the 
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banks  and  shores  of  the  sea,  which  they  had 
before  the  passing  of  the  Act.  That  applies 
here,  and  the  privilege  of  Mr.  Ramuz,  as  owner 
of  the  land,  was  that,  as  long  as  he  oould  show 
br  metes  and  bounds  what  his  property  was 
although  covered  by  the  sea,  he  was  entitled  to 
reclaim  it  from  the  foreshore  of  the  sea.  Sect.  28 
gives  him  the  right  to  save  his  property  from  the 
sea,  and  this  place  from  which  the  shingle  was 
removed  was  his  property  before  the  sea  covered 
it,  and  if  he  could  reclaim  it  from  the  sea  it 
would  be  his  property  again.  In  Moore  on  the 
Foreshore  and  Seashore  (p.  804),  there  is  given  a 
quotation  from  Dyer's  Reports  (p.  3266,  note)  as 
follows:  "If  the  sea-marks  are  gone,  so  that  it 
cannot  be  known  if  ever  there  was  land  there,  the 
land  gained  from  the  sea  belongs  to  the  King. 
But  if  the  sea  cover  the  land  at  flux  of  the  sea, 
and  retreat  at  the  reflux,  bo  that  the  sea-marks 
are  known,  if  such  land  be  gained  from  the  sea, 
it  belongs  to  the  owner."  So  Lord  Hale  lays  it 
down  that  "if  a  subject  hath  land  adjoining 
the  sea,  and  the  violence  of  the  sea  swallow  it 
up,  but  so  that  there  be  yet  reasonable  marks  to 
continue  the  notice  of  it,  or  though  the  marks  be 
defaced,  yet  if  by  situation  and  extent  of  quantity, 
and  bounding  upon  the  firm  land,  the  same  can 
be  known,  though  the  sea  leave  the  land  again,  or 
it  be  by  art  and  industry  regained,  the  subject 
doth  not  lose  his  property  .  .  .  though  the 
inundation  continue  forty  years."  The  land 
from  whioh  the  shingle  was  taken  was  formerly 
like  property  of  Mr.  Ramuz,  and  according  to  the 
above  authorities  it  was  so  still  at  the  time  in 
question,  so  that  what  the  appellant  did  he  had  a 
ngbt  to  do,  and  his  act  in  digging  the  shingle 
from  a  spot  which  a  few  years  ago  was  his  pro- 
perty, was  not  within  the  mischief  aimed  at  by 
the  Act  In  the  second  place,  what  was  being 
done  here  by  the  appellant  was  being  done  by  Mr. 
Ramuz  for  the  protection  of  the  harbour,  as  well 
as  of  his  own  property,  and  the  effect  of  it  was 
not  to  injure,  but  to  protect,  the  harbour ;  and 
be  justifies  the  doing  of  it  under  sect.  28. 

George  Humphrey  $  for  the  respondent. — The 
conviction  of  the  appellant  was  clearly  right. 
He  was  taking  the  shingle  from  the  shore  at  a 
point  which  was  admittedly  within  the  limits 
prescribed  by  the  Board  of  Trade  order.  The 
act  of  the  appellant  came  within  sect.  14  of  the 
Act,  and  the  order  of  the  Board  of  Trade,  which 
in  express  terms  prohibited  the  taking  or  removing 
of  any  shingle  from  this  place.  The  statute 
merely  gave  a  summary  remedy,  but  did  not  alter 
the  old  common  law  on  the  point.  That  law  is 
stated  in  Oallis  on  the  Statute  of  Sewers, 
pp.  90,  91,  dealing  with  Sea  Banks,  where  it  is 
said  that  the  owner  of  the  soil  cannot  justify  the 
digging  or  cutting  away  of  the  sea  bank.  What 
the  appellant  did  in  taking  away  the  shingle  to 
reclaim  his  other  property  was  contrary  to  the 
statute.    [He  was  stopped.] 

Lord  Alverstone,  0.  J.— In  this  case  it  was 
admitted  that  the  appellant  had  dug  and  removed 
shingle  from  the  foreshore  at  points  below  ordinary 
high- water  mark ;  although  it  was  also  true  that 
the  high- water  mark  had  within  the  last  three  or 
four  years  changed,  owing  to  the  encroachment  of 
the  sea  at  the  place  in  question.  The  information 
■tated  that  the  appellant  had  taken  and  removed 
certain  shingle  from  the  shores  and  banks  of  the 


sea,  between  certain  points  therein  described,  the 
removal  of  shingle  between  those  points  having 
been  prohibited  by  an  order  of  the  Board  of 
Trade.  The  justices  have  found  as  a  matter  of 
fact  that  the  appellant  had  dug  and  taken  the 
shingle  at  these  points  below  high-water  mark. 
Prima  facie,  therefore,  an  offence  had  been 
committed  by  the  appellant.  Counsel  for  the 
appellant,  howeyer,  ingeniously  contended  that, 
as  the  spot  from  which  the  appellant  took  the 
shingle  was  formerly  his,  and  that  as  he  had  a 
legal  right  to  reclaim  land  which  was  formerly 
his,  but  of  the  use  of  which  he  had  been  deprived 
by  the  encroachment  of  the  sea,  he  was  entitled 
to  take  shingle  from  that  land  to  be  used  for  that 
purpose.  Ingenious,  however,  as  that  argument 
is,  it  seems  to  be  beside  the  mark.  Whether  or 
not  the  appellant  could  lawfully  build  a  wall  for 
the  purpose  of  reclaiming  his  land  at  the  places 
where  he  had  dug  the  shingle,  it  is  not  necessary 
to  decide  in  this  case.  My  present  impression  is 
that  he  might  be  able  to  do  so.  That,  however, 
is  not  the  point  which  we  have  to  decide  in  this 
case.  It  seems  to  me  that,  it  having  been  proved 
that  the  appellant  had  committed  the  acts  com- 
plained oi,  it  is  impossible  to  say  that  the  fact 
that  the  shingle  was  used  for  the  purpose  alleged 
by  the  appellant,  prevented  those  acts  from  being 
an  offence  against  the  order  of  the  Board  of 
Trade.  I  think,  therefore,  that  the  point  taken 
by  the  appellant  was  not  a  good  one.  In  my 
opinion  an  offence  had  been  committed,  and  the 
appeal  should  therefore  be  dismissed. 

Kennedy,  J. — I  agree. 

Ridley,  J.-I  agree.  Appe<d  dismiMedt 

Solicitors  for  the  appellant,  Briggs  and  Son. 

Solicitors  for  the  respondent,  Kingsford, 
Dorman,  and  Co.,  for  Kingsford,  Arrowsmith,  and 
Wightwick,  Canterbury. 


April  12  and  18, 1905. 

(Before  Lord  Alvbrstone,  O.J.  Kennedy,  and 

Ridley,  JJ.) 

Squire  (app.)  v.  Midland  Lace  Company 
Limited  (reaps.),  (a) 
Employ  era  and  Workmen — Wagea — Deductions— 
Legality  of — Work  given  to  outworkers — Person 
not  bound  by  contract  to  do  the  work  personally 
— "  Workman99—  Truck  Act  1896  (59  &  60  Vict, 
c.  44),  a.  2.  sub-s.  1 — Truck  Amendment  Act  1887 
(50  &  51  Vict  c.  46),  a.  2— Employers  and  Work- 
men  Act  1875  (38  &  39  Vict  c.  90),  s.  10. 

The  respondents  were  lace  manufacturers  and 
occupiers  of  a  factory.  After  lace  has  been 
removed  from  the  machines  it  hoe  to  be 
" clipped"  that  ia,  the  superfluous  threads  and 
materials  have  to  be  removed,  and  there  were  in 
the  district  a  number  of  women  known  as 
clippers,  who  applied  to  the  manufacturers  for 
and  took  home  laces  to  be  clipped.  These 
clippers  were  not  employed  exclusively  by  any  one 
firm,  but  took  laces  for  clipping  from  different 
firms.  They  might  and  did  employ  other  persons 
to  assist  them  in  the  clipping y  the  firms  having 
no  control  over  them.  They  were  responsible  for 
non-return  of  the    lace,  and    they    were    paid 

(a)  Reported  by  W.  W.  Orb,  Eaq.,  Barrleter  it-Law. 


288 


MAGISTRATES'   OASES. 


E.B.  Dit.]         Squibb  (app.)  v.  Midland  Lacb  Company  Limited  (reaps.).        [K.B.  Diy. 


weekly  according  to  the  work  done.  They  were 
required  to  pay  for  any  damage  done  to  the  lace, 
and  the  course  of  business  was  well  known  in  the 
place.  Two  women  applied  for  and  obtained 
from  the  respondents  lace  for  clipping,  which 
they  took  home  and  subsequently  returned 
clipped  but  damaged,  and  a  small  sum,  not 
exceeding  the  amount  of  damage,  was  deducted 
in  each  case  for  the  damage.  One  of  the  women 
was  employed  in  the  factory  during  the  day  and 
took  the  lace  home  in  the  evening,  and  she  did 
the  clipping  at  home  assisted  by  her  daughter ; 
the  other  was  not  employed  in  the  factory,  but 
the  work  was  given  out  to  her  and  she  did  the 
clipping  at  home  herself  The  respondents  were 
not  aware  of  the  persons  who  actually  did  the 
clipping,  and  there  was  no  contract  that  the 
women  should  do  the  work  personally.  Upon 
informations  against  the  respondents  for  un- 
lawfully making  these  deductions  from  the 
wages : 
Held,  that,  as  neither  of  the  women  was  bound  by 
the  terms  of  the  contract  with  the  employers  to 
do  any  part  of  the  work  personally,  but  might 
do  it  themselves  or  give  it  to  other  persons  to 
do  for  them,  they  were  not  "workmen"  within 
the  definition  of  "workman"  in  sect.  10  of  the 
Employers  and  Workmen  Act  1875,  and  were 
therefore  not  entitled  to  the  protection  of  the 
Truck  Acts,  and  the  deductions  were  not  thereby 
unlawful. 

Case  stated  by  justices  for  the  city  of  Notting- 
ham. 

At  a  court  of  summary  jurisdiction  sitting  at 
Nottingham  on  the  10th  Aug.  1904,  the  appellant 
appeared  before  the  justices  to  support  two  sum- 
monses issued  upon  informations  laid  against  the 
respondents. 

The  first  summons  charged  that  the  respon- 
dents on  the  13th  June  1904,  in  the  city  of 
Nottingham,  being  the  occupiers  of  a  certain 
factory  within  the  meaning  of  the  Factory  and 
Workshop  Act  1901,  and  being  employers  within 
the  Truck  Act  1896,  did  unlawfully  make  a  deduc- 
tion from  the  sum  contracted  to  be  paid  to  a 
"  workman  " — to  wit,  Mrs.  Annie  Flinders,  in  that 
the  deduction  was  not  made  in  pursuance  of  such 
a  contract  as  is  required  by  sect.  2  (1)  of  the  Truck 
Act  1896. 

The  second  summons  charged  against  the 
respondents  a  like  offence,  in  like  terms,  on  the 
23rd  June  1904  as  to  a  Mrs.  Lamb. 

Upon  the  hearing  of  each  summons  the  follow- 
ing facts  were  admitted  or  proved:  (a)  The 
appellant  (Rose  Elizabeth  Squire)  was  one  of  His 
Majesty '8  inspectors  of  factories,  (b)  The  respon- 
dents were  lace  manufacturers  and  occupiers  of  a 
factory  within  the  meaning  of  the  Factory  and 
"Workshop  Act  1901,  and  would  have  been  em- 
ployers within  the  meaning  of  the  Truck  Act 
1896  if  the  last- mentioned  Act  had  applied  under 
the  particular  circumstances  of  the  cases,  (c) 
After  lace  has  been  removed  from  the  machines 
it  has  to  go  through  the  process  of  being  clipped 
—that  is,  superfluous  threads  and  material  nave 
to  be  removed,  (d)  In  the  city  of  Nottingham 
there  were  a  large  number  of  women  known  as 
clippers,  who  carried  on  the  business  of  clipping, 
and  undertook  to  get  laces  clipped,  and  with 
that  intent  applied  to  the  manufacturers  for 
and   took  lace  home  to  be  clipped,    (e)  Such 


clippers  were  not  employed  exclusively  by  any 
one  firm,  or  for  any  definite  time,  but  were  in- 
dependent, and  might  and  did  take  laces  from 
different  firms.  They  might  and  did  employ 
other  persons  to  assist  them,  the  firms  having 
no  control  whatsoever  over  them.  Clippers  might 
refuse  to  take  work,  and  having  taken  it  might 
execute  it  or  give  it  to  other  persons  to  execute, 
or  might  return  it  unexecuted,  and  the  manufac- 
turers might  refuse  to  give  them  work  as  they 
pleased.  Clippers  were  responsible  in  case  of 
non-return  of  the  lace.  {/)  Such  clippers  were 
paid  at  the  end  of  each  week,  when  the  account 
was  made  up  according  to  the  amount  of  work 
done,  (a)  The  lace  was  examined,  and  if  any 
damage  had  been  done  to  the  lace  the  clipper  was 
required  to  pay  damage  in  respect  thereof,  {h) 
This  course  of  business  had  been  in  vogue  in  the 
city  of  Nottingham  for  considerably  over  twenty, 
five  years,  and  clippers  were  generally  well  aware 
of  it.  (i)  Mrs.  Flinders  sought  to  obtain  lace  for 
clipping  from  the  respondents,  and  some  was 
handed  to  her.  She  took  it  home  and  subse- 
quently returned  it  clipped  but  damaged,  and  on 
the  13th  June  1904  a  sum  of  sixpence  was  deducted 
from  the  amount  due  to  her  for  clipping,  (j) 
Mrs.  Lamb,  under  circumstances  similar  to  the 
above,  obtained  laces  from  the  respondents  and 
returned  them  damaged ;  on  the  23rd  June  1904 
the  sum  of  sixpence  was  doduoted  for  damages  in 
respect  thereof  from  the  amount  due  to  her.  (k) 
The  respondents  were  not  aware  of  the  person  or 
persons  who  actually  did  the  clipping.  (Z)  There 
were  no  notices  posted  up  in  the  factory  of  the 
respondents  relative  to  the  alleged  offences  under 
the  Truck  Act,  nor  was  there  any  contract  in 
writing  signed  by  the  clippers,  (m)  The  deduc- 
tions did  not  exceed  the  amount  of  damage  done, 
and  were  fair  and  reasonable. 

In  the  case  of  Mrs.  Flinders  it  was  further 
proved  that  the  lace  was  given  out  to  her  only  as 
an  outworker,  that  she  had  never  worked  in  the 
factory,  and  that  she  did  the  clipping  at  home 
herself. 

In  the  case  of  Mrs.  Lamb  it  was  also  further 
proved  that  she  had  been  employed  daily  in  the 
respondents'  factory  since  the  Whitsuntide  of  the 
previous  year,  and  occasionally  after  the  factory 
closed  at  night  took  work  home  to  do ;  that  she 
knew  that  her  home  work  was  not  considered  as 
part  of  her  work  at  the  factory ;  that  she  also 
xnew  that  deductions  from  her  wages  were 
made  for  damaged  goods,  and  that  her  daughter 
assisted  her  in  the  clipping  and  did  part  of  the 
damage  in  respect  of  which  the  deduction  was 
made. 

The  respondents'  counsel  contended  that  the 
appellant  had  failed  to  prove  in  both  cases  any 
contract  of  service ;  that  the  term  "  wages "  had 
been  wrongly  used  and  was  simply  money  for 
work  done ;  that  there  was  no  contract  to  execute 
the  work  personally  and  that  neither  Mrs. 
Flinders  nor  Mrs.  Lamb  was  a  "  workman " 
within  the  definition  contained  in  sect.  10  of  the 
Employers  and  Workmen  Act  1875  (38  &  39  Vict 
c.  90). 

The  justices  being  ot  opinion  that  neither  Mrs. 
Flinders  in  the  one  case  nor  Mrs.  Lamb  in  the 
other  was  a  workman  within  the  meaning  of  the 
Truck  Act,  dismissed  both  the  summonses. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  the  determination  of  the 
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justices  in  either  or  both  of  the  cases  was  right, 
and,  if  not,  what  should  be  done  in  the  premises. 

The  Track  Act  1896   (59  &  60  Vict  o.  44) 
provides : 

Soot  2  (1).  An  employer  shall  not  make  any  contract 
with  any  workman  for  any  deduction  from  the  sum  con- 
tracted to  be  paid  by  the  employer  to  the  workman,  or 
for  any  payment  to  the  employer  by  the  workman  for  or 
in  respect  of  bid  or  negligent  work  or  injury  to  the 
materials  or  other  property  of  the  employer,  unless — 
(a)  the  terms  of  the  oontraot  are  contained  in  a  notice 
kept  constantly  affixed  at  Buoh  place  or  places  open  to 
the  workmen  and  in  snoh  a  position  that  it  may  be  easily 
teen,  read,  and  oopied  by  any  person  whom  it  affects ; 
or  the  ooofcr *ot  is  in  writing,  signed  by  the  workman  ; 
snd  (6)  the  dednotion  or  payment  to  be  made  nnder  the 
contract  does  not  exceed  theaotoal  or  estimated  damage 
or  lots  occasioned  to  the  employer  by  the  aot  or  omission 
of  the  workman,  or  of  some  person  over  whom  be  has 
control,  or  for  whom  he  has  by  the  oontraot  agreed  to  be 
responsible ;  and  (c)  the  amount  of  the  deduotion  or  pay- 
ment is  fair  and  reasonable,  having  regard  to  all  the 
eiieumetanoea  of  the  oase.  (2)  An  employer  shall  not 
make  any  such  deduotion  or  receive  any  such  payment 
unlets — (a)  the  deduction  or  payment  is  made  in  pur- 
nance  of,  or  in  accordance  with,  snoh  a  contract  as 
aforesaid;  and  (b)  particulars  in  writing  showing  the 
sets  or  omissions  in  respect  of  whioh  the  deduotion  or 
payment  is  made  and  the  amount  thereof  are  supplied  to 
the  workman  on  each  occasion  when  a  deduotion  or  pay- 
ment is  made. 

By  sect.  12,  this  Act  and  the  Track  Acts  1831 
and  1887  are  to  be  construed  together  as  one 

Act. 

By  sect.  2  of  the  Track  Amendment  Aot  1887 
(50  &  51  Vict.  c.  46)  it  is  provided : 

The  provisions  of  the  principal  Aot  [that  is,  the 
Truck  Aot  1831  (1  A  2  Will.  4,  o.  37)]  shall  extend  to, 
apply  to,  and  include  any  workman  as  defined  in  the 
Employers  and  Workmen  Aot  1875,  section  ten,  and  the 
expression  «■  artificer  "  in  the  principal  Aot  shall  be  oon- 
itraed  to  inolude  every  workman  to  whom  the  principal 
Aet  is  extended  and  applied  by  this  Aot,  and  all  provi- 
sions and  enactments  in  the  prinoipal  Aot  inconsistent 
herewith  are  hereby  repealed. 

By  seel  10  of  the  Employers  and  Workmen 
Act  1875  (38  &  39  Yict.  c  90),  it  is  provided : 

The  expression  "  workman "  does  not  inolude  a 
domestic  or  menial  servant,  but,  save  as  aforesaid,  means 
aay  person  who,  being  a  labourer,  servant  in  husbandry, 
journeyman,  artificer,  handicraftsman,  miner,  or  other- 
wise engaged  in  manual  labour,  whether  under  the  age 
of  twenty-one  years,  or  above  that  age,  has  entered  into 
or  works  under  a  oontraot  with  an  employer,  whether  the 
oontraot  be  made  before  or  after  the  passing  of  this  Aot, 
be  express  or  implied,  oral  or  in  writing,  and  be  a  oontraot 
of  serviod  or  a  oontraot  personally  to  execute  any  work 
or  labour. 

0.  S.  Robertson  (R.  Sutton  with  him)  for  the 
appellant. — The  summonses  were  for  making 
unlawful  deductions  from  the  sums  payable  to 
these  women  without  putting  up  the  requisite 
notices;  and  the  question  is  whether  these  women 
were  persons  who  came  within  the  definition  of 
"  workmen  "  in  Beet.  10  of  the  Employers  and 
Workmen  Aot  1875.  By  sect  12  of  the  Truck 
Act  1896,  that  Aot  is  to  be  construed  as  one  with 
the  Truck  Acts  1831  and  18S7.  By  sect.  2  of 
the  Truck  Aot  1887,  the  provisions  of  the 
principal  Aot  of  1831  are  made  to  apply  to  and 
include  an/    "workman"    as    defined   in  the 
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Employers  and  Workmen  Act  1875,  s.  10,  so  that 
the  definition  of  "workman"  applicable  is  that 
in  sect.  10  of  the  Employers  and  Workmen  Act 
1875.      These  persons  were  essentially    "work- 
men," and  not  contractors.     They  come  within 
the  words  in  sect.  10,    "otherwise  engaged  in 
manual  labour,"  and  they  had  entered  into  or  were 
working  under  a  contract  of  service  with  their 
employers.    The  work  done  by  these  persons  was 
part  of  the  work  and  business  of  the  factory,  and 
was  part  of  the  work  they  were  doing  for  their 
employers ;  and  nobody  was  responsible  for  the 
clipped  lace  coming  baok  except  these  persons. 
Sect.    10   of   the   Act  of  1887  shows  that  the 
provisions  of  the  Truck  Acts  are  made  to  apply 
to  many  kinds  of  work  done  at  the  persons' 
homes,  and,  although  that  does  not  include  this 
case,  it  does  include  a  class  much  more  unlikely 
to  be  workmen  than  these  persons  are,  so  that 
this  is  an  a  fortiori  case.    For  some  purposes  at 
any   rate   the   Truck   Acts    apply    where    the 
employers  have  given  out  the  work  (sect  10  of 
the  Act  of  1896).    With  regard  to  Mrs.  Lamb, 
the  case  finds  that  she  was  employed  in    the 
factory  and  occasionally  took  the  work  home,  and 
she  at  any  rate  comes  within  the  definition  in 
sect.  10.  In  Grainger  v.  Aynslev  (43  L.  T.  Rep.  608  ; 
6  Q.  B.  Div.  182)  it  was  held  that  where  a  person 
was  employed  in  manual  labour  the  mere  fact 
that  by  the  custom  of  the  trade  he  employs 
others  to  do  the  work  for  him  does  not  prevent 
him  from  being  a  "  workman  "  within  the  mean- 
ing of  sect.  10.    Applying  to  the  facts  of  this 
ease  the  language  used  by  Lindley,  J.  in  that 
case,   these  persons  were  "engaged  in  manual 
labour,"  and  they  had  entered  into  and  were 
working  under    "a    contract   of  service,    or   a 
contract  personally  to  execute  work  or  labour," 
and,  as  he  points  out,  the  fact  that  they  employ 
others  to  do  work  which  they  could  do  themselves 
does  not  prevent  them  from  being  "workmen." 
So,  in  Stuart  v.  Evans  (49  L.  T.  Rep.  138),  a 
slater  who  provided  his  own  tools  and  was  paid  by 
the  piece  was  held  to  be  a  "  workman "  within 
sect  8  of  the  Employers'  Liability  Act  1880;  and 
Brown  v.  Butterley  Coal  Company  (53  L.  T.  Rep. 
964)  carries  the  matter  a  step  further.     Fitz- 
patrick  v.  Evans  (86  L.  T.  Rep.  141 ;  (1902)  1 
K.  B.  505),  in  which  it  was  held  that  the  person 
then  in  question  was  not  a  "  workman "  in  the 
service  of  the  master  sought  to  be  made  liable, 
is  distinguishable  on  the  ground  that  there  was 
no  contract  of  service  between  them,  and  that 
was  the  ground  on  which  the  case  was  decided. 
He  also  referred  to  Bowers  v.  Lovekin  (27  L.  T. 
Rep.  O.  S.  168 ;  6  E.  &  B.  584)  and  Sharman  v. 
Sanders  (20  L.  T.  Rep.  O.  S.  247 ;  13  0.  B.  166) 
as  to  the  meaning  of  the  word  "  artificer,"  in  the 
repealed  sect  19  of  the  Truck  Act  1831,  and  to 
sects.  107,  111,  and  116  of  the  Factory  and  Work- 
shop Act  1901. 

Stanger,  K.C.  [Tinsley  Lindley  with  him)  for 
the  respondents. — The  question  is  what  is  the 
nature  of  the  oontraot,  and  whether  the  justices 
had  any  evidence  on  whioh  they  could  find  that 
these  women  were  not  within  the  definition  of 
"  workman  "  in  sect  10.  The  test  as  to  whether  a 
person  is  a  "  workman  "  or  not  is  in  the  nature 
of  the  contract  of  service.  If  the  contract  is  a 
contract  to  do  the  work  personally,  then  the  person 
is  a  workman,  but  if  the  contract  is  one  by  which 
a  person  is  to  procure  certain  work  to  be  done, 
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then  that  person  is  not  a  "  workman  "  within  the 
Act.  On  the  other  hand,  if  the  person  contracts 
to  do  the  work  himself,  then  he  is  a  workman, 
and  he  does  not  cease  to  be  a  workman  merely 
because  he  procures  that  work  to  be  done  by 
someone  else.  According  to  the  findings  as  set 
ont  in  the  case,  these  women  were  not  bound  to 
do  the  work  themselves.  If  they  were  bound  by 
their  contracts  to  do  this  work  themselves,  then 
they  would  be  within  the  Truck  Acts;  but, 
as  in  the  present  case,  where  the  persons  who 
make  the  contract  are  at  liberty  to  get  the 
work  done  by  someone  else,  then  they  are  not 
within  the  Acts.  This  distinction  as  to  being 
bound  to  do  the  work  personally  is  very  clearly 
put  by  Parke,  B.  in  Riley  v.  Warden  (2  Ex.  59, 
at  p.  68),  and  by  Maule,  J.  in  Sharman  v. 
Sanders  (ubi  sup.),  where  he  says :  "  There  must 
be  a  contract  by  which  he  binds  himself  to  do  it "  ; 
and  again:  "The  whole  context  shows  that  it 
was  only  intended  to  apply  to  those  who  are 
actually  and  personally  engaged  or  employed  to 
do  the  work."  That  was  in  reference  to  the  meaning 
of  "  artificer  » in  sect.  19  of  the  Act  of  1831.  The 
test  is,  were  these  people  bound  to  do  the  work 
themselves,  or  were  they  merely  bound  to  bring 
the  work  back  doneP  The  justices  have  found 
that  they  belonged  to  a  class  who  were  not  bound 
to  do  the  work  themselves,  but  who  were  merely 
oound  to  bring  the  work  back  done,  and  the  sole 
question  is  whether  there  was  any  evidence  to 
justify  the  finding.  Other  cases  which  show 
that  to  make  a  person  an  "  artificer  "  within  the 
meaning  of  that  section  he  must  be  bound  to 
give  his  personal  labour  in  the  performance  of 
the  work  are  Weaver  v.  Floyd  (21  L.  J.  151, 
Q.  B. ;  16  Jur.  289)  and  Ingram  v.  Barnes  (28 
L.  T.  Rep.  O.  S.  246 ;  7  E.  &  B.  115,  132).  [Lord 
Alverstone,  O.J.  —  The  judgment  of  Lord 
Campbell  in  Ingram  v.  Barnes  (ubi  sup.)  is  very 
strongly  in  the  respondents'  favour.]  Yes;  in 
that  case  the  only  contract  was  that  the  work 
should  be  done.  That  is  so  here,  and  the  contract 
is  entirely  satisfied  by  the  work  being  done  by 
someone  else.    He  referred  to 

Ex  parte  Gordon,  25  L.  J.  12,  M.  C. ;  1  Jar.  N.  S. 
683. 

Grainger  v.  Ay  rule  y  (ubi  sup.)  is  not  against  the 
respondents.  It  is  stated  (6  Q.  B.  Div.,  at  the 
bottom  of  p.  183):  "Seeing  that  the  appellant 
had  engaged  personally  to  work  for  the  respon- 
dents, the  magistrate  was  of  opinion  that  the 
appellant  was  a  workman,"  &c.,  so  that  there  was 
a  contract  to  do  the  work  personally.  The  cases 
cited  on  the  Employers'  Liability  Act  do  not  carry 
the  argument  any  further. 

Robertson  was  called  upon  to  reply  as  to  the 
effect  of  the  case  of  Ingram  v.  Barnes  (ubi  sup.). 
That  case  was  decided  on  different  words.  The 
key  note  for  determining  the  question  is  not 
personal  service,  but  manual  labour,  and  the 
words  we  have  to  look  at  in  sect.  10  of  the 
Employers  and  Workmen  Act  1875  are  "  engaged 
in  manual  labour."  These  two  women  were 
engaged  in  manual  labour,  and  they  were  entirely 
paid  by  personal  wages ;  and  they  were  therefore 
"  workmen  "  within  sect.  10.    He  referred  to 

Pillar  v.  Llynvi  Coal  and  Iron  Company,  20  L.  T. 
Eep.  923 ;  L.  Rep.  4  0.  P.  752 ;  38  L.  J.  294,  C.  P. 

Cur.  adv.  vult. 


April  18. — The  judgment  of  the  court  (Lord 
Alverstone,  0.  J.,  Kennedy  and  Ridley,  J  J.)  was 
read  by 

Kennedy,  J. — This  is  an  appeal  on  a  case  stated 
by  two  of  the  justices  of  Nottingham  against  the 
dismissal  of  a  summons  against  the  respondents 
for  an  alleged  unlawful  deduction  from  the  sum 
contracted  to  be  paid  by  the  respondents  to  a 
workwoman,  Mrs.  Annie  Lizzie  Flinders,  contrary 
to  the  provisions  of  the  Truck  Act  1896,  g.  2 
sub-s.  1,  and  against  their  dismissal  of  a  like 
summons  in  the  case  of  another  workwoman, 
Mrs.  Amy  Lamb.  The  justices  were  of  opinion 
that  neither  Mrs.  Annie  Lizzia  Flinders,  in  the  one 
case,  nor  Mrs.  Amy  Lamb,  in  the  other  case,  wan 
a  workwoman  within  the  meaning  of  the  Track 
Acts,  and  on  that  ground  dismissed  both 
summonses.  After  carefully  considering  the 
findings  of  fact  stated  in  the  case  by  which  we 
are  bound,  we  find  ourselves  unable,  in  view  of 
the  language  of  the  Acts  of  Parliament  which 
apply  to  these  cases  and  of  judicial  decisions 
which  were  given  upon  a  practically  identical 
statute,  and  which  are  binding  upon  this  ooort, 
to  hold  that  the  determination  of  the  justices 
was  erroneous  in  point  of  law.  The  definition 
of  workman  (which  includes  a  workwoman)  is 
contained  in  sect.  10  of  the  Employers  and 
Workmen  Act  1875  (38  &  39  Vict.  c.  90).  We 
may  summarise  it  for  the  purposes  of  this  case  as 
including  any  person,  not  being  a  domestic  or  a 
menial  servant,  who  being  engaged  in  manual 
labour,  has  entered  into,  or  works  under,  a  con- 
tract with  an  employer,  the  contract  being  a 
contract  of  service  or  a  contract  personally  to 
execute  any  work  or  labour.  The  material  facts 
in  relation  to  the  employment  of  "  clippers  "  in 
the  lace  trade  at  Nottingham,  generally,  are  set 
forth  in  the  paragraphs  (c)  to  (h)  of  the  case. 
[His  Lordship  read  these  paragraphs  and  con- 
tinued.] The  further  particular  facts  in  regard 
to  the  two  "clippers"  iwhose  cases  form  the 
subjeot  of  the  present  appeal  are  these.  Mrs. 
Flinders  never  worked  in  the  respondent*' 
factory.  She  applied  for  and  obtained  work  as  a 
"clipper,"  and  did  the  dipping  herself  at  home. 
Mrs.  Lamb  was  regularly  employed  in  the 
respondents'  factory  during  the  day,  and 
occasionally  took  home  dipping  work,  which  she 
knew  was  not  considered  part  of  the  work  at  the 
factory.  Her  daughter  helped  her  with  the 
clipping  work  at  home.  In  neither  case  Tere  the 
respondents  aware  of  the  person  or  persons  who 
actually  did  the  work.  It  was  further  stated  by 
counsel  that  the  clipping  work  was  entered  in  the 
wages- book  and  the  women  were  paid  weekly, 
subject  to  deductions  from  their  pay  for  damaged 
work.  We  feel  ourselves  precluded  by  authority 
from  considering,  upon  this  state  of  facts,  whether 
we  might  not  give  sect.  10  of  the  Act  of  1B75  an 
interpretation  sufficiently  liberal  to  include  these 
two  persons  as  workwomen  entitled  to  the  pro- 
tection of  the  Truck  Acts.  The  basis  of  the 
decision  of  the  Exchequer  Chamber  in  the  leading 
case  of  Ingram  v.  Barnes  (7  E.  &  B.  132),  affirming 
the  judgment  of  the  majority  of  the  Court  of 
Queen '8  Bench  (ibid.,  p.  115),  unquestionably  is 
that  to  be  a  "  workman  "  or  •'  artificer  "  within 
the  protection  of  the  Truck  Acts,  the  person  who 
contracts  to  do  work  for  an  employer  must  be  a 
person  absolutely  bound  by  the  terms  of  the 
contract  to  work   with  his  own  hands  in  the 
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performance  of  it.  The  fact  that  he  may  work, 
or  will  probably  work,  with  his  own  hands,  in  the 
performance  of  the  contract  is  insufficient.  The 
principle  of  Ingram  v.  Barnes  (ubi  sup.)  was 
distinctly  recognised  in  the  judgment  of  the 
Court  of  Common  Pleas  in  the  later  case  of 
Pillar  v.  Llynvi  Coal  and  Iron  Company  (38 
L.  J.  294,  C.  P.).  Montague  Smith,  J.,  delivering 
the  judgment  of  the  court,  said  (p.  297) : — "  The 
result  of  that  decision  [Ingram  v.  Barnes]  is  that 
a  man  is  not  an  artificer  within  the  Act  unless 
the  employer  has,  by  the  contract  of  hiring,  a 
right  to  require  his  personal  work  and  labour  in 
re' urn  for  '  wages ' — of  course  as  wages  are 
defined  by  the  Act."  In  the  present  case  the 
jastices  have  fojnd  the  employment  of  these 
women  clippers  to  be  the  employment  of  persons 
who  may  execute  the  work  or  give  it  to  other 
persons  to  execute.  In  fact  Mr?.  Flinders  herself 
executed  at  home  the  work  she  got ;  so  did  Mrs. 
Lamb,  with  the  assistance  of  her  daughter.  But 
neither  of  them  was  bound  by  the  terms  of  the 
contract  with  the  employer  to  do  any  part  of  the 
work  personally;  and  this,  as  we  have  already 
said,  appear**  to  be  established  by  the  judgments 
of  the  judges  in  the  Exchequer  Chamoer  in 
Ingram  v.  Barnes  (ubi  sup.)  to  be  essential  in 
order  to  constitute  a  workman  under  the  Truck 
Act.  It  is  true  that  Ingram  v.  Barnes  (ubi  sup.) 
was  decided  not  in  regard  to  the  Employers  and 
Workmen  Act  1875,  s.  10,  but  upon  the  inter- 
pretation of  an  earlier  Act— 1  &  2  Will.  4,  c.  37 ; 
but  the  learned  counsel  for  the  appellant  was 
unable  to  point  out  to  us,  and  we  have  Deen  unable 
to  discover  any  real  or  material  distinction  in  the 
somewhat  different  wording  of  the  two  Acts  in 
regard  to  the  definition  of  "  workman."  We  must, 
therefore,  dismiss  the  appeal.  We  do  so  with 
some  reluctance,  having  regard  to  the  facts 
disclosed  in  this  case  as  to  the  nature  of  the 
employment  and  the  position  of  the  women 
clippers,  who,  though  they  do  sometimes  employ 
assistants,  are  evidently,  as  a  class,  wage-earning 
manual  labourers,  and  not  "  contractors "  in  the 
ordinary  and  popular  sense,  or  persons  who 
"speculate  on  the  state  of  the  labour  market " ; 
and  we  venture  to  express  the  hope  that  some 
amendment  of  the  law  may  be  made,  so  as  to 
extend  the  protection  of  the  Truck  Act  to  a  class 
of  workpeople  practically  undietingaishable  from 
those  already  within  its  provisions. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Treasury  Solicitor. 
Solicitors  for  the  respondents,  Hind  and  Robin- 
son for  Wells  and  Hind,  Nottingham. 


Thursday,  April  6,  1905. 

(Before  Lord  Alverstone,  C.J.,  Kennedy  and 

Ridley,  JJ.) 
Bex  v.  Hankey  and  another,  Justices,  (a) 

Motor-car — Owner  —  Refusal  by  owner  to  give 
name  and  address  of  driver —  Conviction  of 
owner  —  Omission  in  conviction  of  allegation 
thai  driver  had  committed  an  offence — Validity 
of  conviction — Motor  Car  Act  1903  (3  Edw.  7, 
e.  36),  1. 1,  sub- 8.  3— Motor  Cars  (Use  and  Con- 
struction) Order  1904,  art  4,  r.  6. 

The  conviction  of  the  owner  of  a  motor- car  under 

i *-  ■  -    i-       ■  —    — — ■ —  --  -  • 

(a)  Reported  by  W.  W.  Obr,  Eiq.,  Barrlat«r-ftt-Lftw. 


sub-sect.  3  of  sect  1  of  the  Motor  Car  Act 
1903,  for  refusing  to  give  the  name  and  address 
of  the  driver  of  his  motor -car,  must  allege  that 
an  offence  had  been  committed  by  the  driver,  and 
if  the  conviction  does  not  contain  an  allegation 
to  that  effect,  it  is  bad  and  may  be  quashed ;  but 
it  is  not  a  condition  precedent  to  such  conviction 
that  the  driver  should  first  have  been  asked  to 
give  his  name  and  address,  or  have  given  a  false 
name  and  address. 
A  conviction  of  the  owner  of  a  motor-car  under 
%ubsect.  3,  "/or  that  he,  being  the  owner  of  a 
certain  motor-car  which  was  then  being  driven 
on  the  highway,  did  unlawfully  .  .  .  after 
due  notice  had  been  given  to  him,  refuse  to  give 
the  name  and  address  of  the  driver  who  was 
then  and  there  driving  the  same,  such  name  and 
address  being  required  in  order  that  proceedings 
might  be  taken  against  him  under  sect.  1  of  the 
Motor  Car  Act  1903  and  rule  6,  art.  4,  of 
Statutory  Rules  and  Orders  1904, "  is  bad  for  not 
sufficiently  alleging  that  an  offence  had  been 
committed  by  the  driver. 

Rule  calling  on  two  justices  of  the  peace  for  the 
county  of  Berks  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  remove  into  the 
High  Court  a  certain  record  of  a  conviction  by 
the  justices,  of  the  9th  Aug.  1904,  whereby  the 
Earl  of  Graven  was  convicted  for  that  he,  being  on 
the  2nd  July  1904  the  owner  of  a  certain  motor- 
car, No.  A  0  143,  which  was  then  being  driven 
upon  the  highway  at  Twyford,  Berks,  did  unlaw- 
fully on  the  4th  Aug.  1904,  after  due  notice  had 
been  given  to  him,  refuse  to  give  the  name  and 
ad  dree  8  of  the  person  who  was  then  and  there 
driving  the  same,  such  name  and  address  being 
required  in  order  that  proceedings  might  be  taken 
against  him  under  sect.  1  of  the  Motor  Gar  Act 
1903  and  rule  6  of  art.  4  of  the  Statutory  Rules 
and  Orders  1904. 

The  rule  was  obtained  at  the  instance  of  the 
Earl  of  Graven,  and  upon  the  following  grounds  : 
(1)  That  the  conviction  was  bad  on  the  face  of 
it,  because  it  did  not  allege  that  the  driver  had 
committed  an  offence  under  sect.  1  of  the  Motor 
Gar  Act  1903,  and  did  not  allege  that  the  driver 
had  refused  to  give  his  name  or  address  or  had 
given  a  false  name  or  address ;  and  (2)  that  the 
justices  had  no  jurisdiction  to  convict  in  the 
absence  of  evidence  to  the  above  effect. 

The  information  against  the  Earl  of  Craven  was 
laid  by  a  superindentent  of  police,  and  the 
summons,  dated  the  5th  Aug.  and  received  on  the 
6th  Aug.,  was  "for  that  you  on  the  2nd  July 
1904,  being  then  the  owner  of  a  certain  motor-car, 
No.  A  G  143,  which  was  then  being  driven  upon 
the  highway  at  Twyford,  Berks,  did  unlawfully 
on  the  4th  Aug.  1904,  after  due  notice  had  been 
given  to  you,  refuse  to  give  the  name  and  address 
of  the  person  who  was  then  and  there  driving  the 
same  in  order  that  proceedings  might  be  taken 
against  him  under  sect.  1  of  the  Motor  Gar  Act 
1 903  and  rule  6  of  art.  4  of  the  Statutory  Rules  and 
Orders  1904,  No,  315,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided " ;  and 
the  summons  required  the  defendant  to  attend 
before  the  court  at  Wokingham  on  the  9th  Aug. 

The  information  was  laid  upon  the  following 
depositions:  Mr.  Remnant,  M.P.,  said  that  on 
the  2nd  July  1904  he  signalled  to  the  defendant's 
motor-car  just  outside  Twyford,   on  the  Batb 
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road;  he  held  op  his  hand,  but  no  notice  *was 
taken,  and  the  motor- oar  did  not  stop ;  he  was 
driving  a  new  horse,  and  the  horse  shied  on  one 
side;  the  chauffeur  was  riding  between  the 
driver's  legs  [An  impossible  position  because  the 
steering  and  pedal  controls  are  there.  He  was 
probably  seated  on  the  footboard  on  the  near  side, 
as  is  usual  when  the  seats  are  occupied. — Ed.]  on 
the  car ;  and  two  other  deponents  corroborated 
this  statement. 

The  superintendent  of  police  deposed  that  he 
received  a  complaint  respecting  this  car,  No.  A  0 
143,  and  made  application  for  the  name  and 
address  of  the  driver ;  he  produced  a  certificate 
of  registration  and  also  notice  with  declaration  of 
service  taken  before  a  commissioner  for  oaths 
served  on  the  defendant ;  and  said  that  he  had 
not  received  the  name  and  address  of  the  driver, 
and  that  the  defendant  absolutely  refused  to  give 
it. 

Upon  the  hearing,  the  justices  convicted  the 
defendant,  the  conviction— which  it  was  now 
sought  to  quash — being  drawn  up  in  the  follow- 
ing form : 

The  Honourable  the  Earl  of  Craven,  of  Coombe 
Abbey,  Coventry,  Warwickshire  (hereinafter  called  the 
defendant),  is  this  day  convicted  before  this  court  for 
that  he  being  on  the  2nd  day  of  July  1904  the  owner  of 
a  oertain  motor-oar,  No.  A  C  143,  which  was  then 
being  driven  upon  the  highway  in  Twyford,  Berks,  did 
unlawfully  on  the  4th  day  of  August  1904,  after  due 
notice  had  been  given  to  him,  refuse  to  give  the  name 
and  address  of  the  person  who  was  then  and  there 
driving  the  same,  such  name  and  address  being  required 
in  order  that  prooeedings  might  be  taken  against  him 
under  sect.  1  of  the  Motor  Car  Act  1903  and  rule  6, 
article  4,  of  Statutory  Rules  and  Orders  1904.  And  it 
is  adjudged  that  the  defendant  do  for  his  laid  offence 
forfeit  and  pay  to  the  clerk  of  this  oourt  at  Woking- 
ham, Berks,  the  sum  of  101.,  and  do  also  pay  to  Charles 
Goddard,  the  informant,  the  sum  of  11.  4«.  6d.  for  oosta. 
And  it  is  ordered  that  the  said  Bums  be  paid  forthwith. 
And  if  default  is  made  in  payment  aooording  to  this 
adjudication  and  order,  it  is  ordered  that  the  sum  due 
thereunder  be  levied  by  distress  and  sale  of  defendant's 
goods,  and  in  default  of  sufficient  distress  it  is  adjudged 
that  the  defendant  be  imprisoned  in  His  Majesty's 
prison  at  Beading,  Berks,  for  the  space  of  two  months 
unless  the  said  sums  and  all  costs  and  charges  of  the 
said  distress  and  of  his  commitment  and  conveyance  to 
the  said  prison  be  sooner  paid* 

The  affidavit  of  the  Earl  of  Craven  upon  which 
the  rule  was  granted  set  out  that  he  was  the 
registered  owner  of  the  motor-car  registered 
No.  A  0  143;  that  on  the  1st  Aug.  1904  he 
received  a  letter,  dated  the  31st  July  1904,  which 
purported  to  be  signed  by  the  superintendent  of 
police  of  Wokingham,  Berks,  in  the  following 
terms: 

County  Police  Station,  Wokingham.— To  the  Bight 
Hon.  the  Earl  of  Craven. — I  hereby  give  you  notice 
that  the  name  and  address  of  the  person  who  was 
driving  your  motor-oar,  No.A  C 148,  at  Twyford,  Berks,  on 
the  2nd  July  1904  is  required  for  the  purpoee  of  taking 
prooeedings  against  him  under  section  1  of  the  Motor 
Car  Act  1903,  and  also  under  rule  6,  article  4,  of  the 
Statutory  Boles  and  Orders  1904,  No.  315.  I  therefore 
make  application  under  section  1,  sub-section  3,  to  you 
sb  registered  owner  of  the  car  to  give  the  driver's  name 
a^d  address  to  the  bearer  of  this  notioe  or  to  me. — 
(Signed)  Charles  Goddard,  Superintendent  of  Police. 

Thereupon  he  made  inquiries,  and  he  stated  that 
he  verily  believed  that  the  demand  made  npon 


him  by  the  superintendent  was  not  justified  in 
fact  or  in  law  for  (inter  alia)  the  following 
reasons: 

The  driver  of  my  motor-car  referred  to  in  the  said 
notioe  or  letter  of  the  31st  July  had  not  committed  any 
offence  at  the  date  and  place  alleged  in  the  said  letter 
under  sect.  1  of  the  Motor  Oar  Act  1903,  nor  had  the 
said  driver  committed  any  other  offence  at  the  date  and 
plaoe  alleged  in  the  said  letter  under  rule  6,  article  4.  of 
the  said  regulations  mentioned  in  the  said  letter  or  at 
all.  The  said  driver  had  not  refused  to  give  his  name 
and  address.  The  said  driver  had  not  given  a  falsi 
name  or  address.  The  said  driver  had  not  been  guilty  of 
any  offence  under  the  Motor  Car  Act  1903.  When  the 
bearer  of  the  said  notioe  or  letter  came  to  me,  he  did  not 
produce  any  evidence  or  make  any  statement  whioh 
disproved  any  of  the  above-mentioned  facts  and  reasons. 
No  sort  of  communication  was  made  by  him  to  me  to 
show  that  Ihe  said  driver  had  committed  an  offence 
under  sect.  1  aforesaid  or  under  rule  6,  article  4,  or  at 
all,  or  that  he  had  refused  to  give  his  name  or  addreai 
or  that  he  had  given  a  false  name  or  address.  The 
bearer  of  the  said  notioe  or  letter  did  not  make  any 
statement  or  communication  to  prove  that  proceedings 
were  not  going  to  be  taken  under  rule  6,  article  4, 
aforesaid  against  the  said  driver.  On  the  contrary,  I 
then  verily  believed  and  still  believe  that  proceedings 
under  rule  6,  article  4,  were  intended  to  be  taken  against 
the  driver,  and  therefore  that  I  was  not  bound  to  oomply 
with  the  application  made  to  me  as  aforesaid.  Thereupon 
I  handed  the  matter  over  to  my  solicitors  with  instroo- 
tions  to  act. 

The  applicant's  solicitors  then  wrote  the 
following  letter  on  the  5th  Aug.  to  the  super- 
intendent of  police : 

Dear  Sir,— Earl  Craven  has  forwarded  us  your  letter 
to  him  with  instructions  to  do  what  is  necessary  in  the 
matter,  and  we  shall  be  glad  if  you  will  inform  us  for 
what  offence  you  desire  to  take  proceedings  against  the 
driver  of  the  oar  the  registered  owner  of  which  yon 
allege  is  the  Earl  of  Craven. 

To  this  letter  the  following  reply  was  received 
from  the  superintendent,  dated  the  6th  Aug. : 

I  beg  to  inform  you  that  a  summons  has  been  lent  to 
Coombe  for  service  on  Earl  Craven  for  refusing  to  gife 
driver's  name. 

The  summons  having  been  issued  on  the  5th 
Aug.,  served  on  the  6th,  and  made  returnable  on 
the  9th  Aug.,  application  was  made  by  the 
defendant's  solicitors  for  an  adjournment  upon 
the  ground  that  it  was  impossible  properly  to 
prepare  the  defence  in  so  snort  a  time,  but  the 
application  was  refused,  and  the  summons  was 
heard  and  disposed  of  on  the  9th  Aug.,  the  defendant 
not  being  in  any  way  represented  at  the  hearing 
of  the  case. 

The  affidavit  then  proceeded : 

At  the  hearing  of  the  said  information  I  verily  believe 
that  no  evidence  was  adduced  that  the  driver  had  com- 
mitted any  offence  as  alleged  in  the  said  notioe  or  order 
of  the  31st  July,  or  at  all,  or  that  he  had  refused  to  give 
his  name  and  address,  or  that  he  had  given  a  false  name 
and  address.  If  any  evidence  was  adduced  on  any  of 
these  matters  it  was  wholly  insufficient,  and  oould  not 
reasonably  support  the  conviction.  Further,  I  submit 
that  the  conviction  is  on  the  face  of  it  bad,  having 
regard  to  the  Motor  Car  Act  1903,  and  the  regulations 
thereunder,  because  the  application  is  made  for  alterna- 
tive reasons,  is  bad  for  duplicity,  and  purports  to  be  made 
for  a  purpose  whioh  is  not  within  sub-sect.  3  of  seel  1 
of  the  said  Act;  because  the  conviction  is  bad  for 
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duplicity ;  because  the  oonviotion  does  not  allege  that 
the  driver  of  the  oar  had  committed  an  offence  under 
sect  1  of  the  Motor  Car  Act  1903 ;  and  because  the 
conTiotion  does  not  allege  that  the  said  motor-car  was 
unlawfully  driven.  Farther,  I  submit,  haying  regard  to 
the  special  circumstances  of  the  case,  that  the  court 
acted  oppressively  to  me  in  refusing  to  grant  an  adjourn- 
ment and  in  hearing  the  case  ex  parte,  and  they  im- 
properly exeroised  their  judicial  power  in  declining  to 
give  me  a  reasonable  opportunity  to  prepare  and  put 
forward  my  defence  both  in  law  and  on  the  facts ;  and  I 
ask  that  the  oonviotion  may  be  removed  into  this  court 
by  a  writ  of  certiorari  for  the  purpose  of  being 
quashed. 

Two  of  tbe  justices  (Mr.  Hankey  and  Mr. 
Watson)  who  convicted  the  applicant  made  an 
affidavit,  in  which  they  stated  that  the  applica- 
tion for  adjournment  made  to  the  court  was  not 
supported  by  any  evidence  except  that  the  corre- 
spondence set  out  in  the  applicant's  affidavit  was 
read  or  referred  to,  while,  on  the  other  hand,  it 
appeared  that  the  principal  witness  for  tho  prose- 
cution, Mr.  Remnant,  was  not  able  to  attend  the 
next  sitting  of  the  court,  and  that  it  would  be 
most  inconvenient  for  him  to  attend  the  court  for 
some  time,  and,  being  of  opinion  that  sufficient 
notice  had  been  given,  they  refused  the  applica- 
tion. 

Evidence  on  oath  was  then  given  by  the  said  Mr. 
J.  E.  Bemnant,  M.P.,  that  on  the  2nd  July  last  he  was 
driving  a  new  horse  near  Twyford,  Berks,  on  the  Bath 
road,  and  that  he  saw  a  motor-oar  (No.  A  C  143)  coming 
towards  him  ;  that  he  held  up  his  hand  as  a  signal  to 
the  driver  of  the  car  to  stop ;  that  no  notice  was  taken 
of  his  signal  by  the  driver,  although  the  speed  at  whioh 
the  oar  was  travelling  caused  his  horse  to  shy,  and  that 
the  oar  did  not  stop,  and  that  the  chauffeur  was  riding 
between  the  driver's  legs  [Evidently  a  mistake.  See 
note  above. — Ed.]  on  the  oar.  Sworn  testimony  tom 
also  given  by  James  Beokford,  a  gardener,  of  Twyford, 
who  stated  that  he  saw  Mr.  Bemnant  driving  on  the 
occasion  referred  to ;  that  he  saw  a  motor-oar  ooming 
along  the  Bath  road  at  a  furious  pace ;  that  he  saw  Mr. 
Bemnant  signal  to  the  driver  of  the  oar  to  stop  ;  that 
the  oar  did  not  stop,  and  that  he  thought  the  pace  at 
whioh  the  oar  was  travelling  was  about  forty  miles  an 
hour ;  and  also  by  Charles  Riokson,  who  stated  that  he 
saw  Mr.  Bemnant  signal  to  the  driver  of  the  motor-oar 
to  stop,  and  that  the  oar  was  travelling  between  thirty 
and  forty  miles  an  hour. 

Formal  evidence  was  also  given  on  oath  that  the  Earl 
of  Craven  was  the  registered  owner  of  the  oar ;  that  the 
letter  or  formal  notice  was  served  personally  upon  him, 
when  he  refused  to  give  the  information,  and  that 
Superintendent  Goddard  had  previously  to  the  31st  July 
applied  to  Earl  Craven  for  the  name  and  address  of  the 
driver  of  the  oar,  and  that  such  information  had  been 
refused. 

We  were  satisfied  by  the  evidence  before  us  that  the 
driver  of  the  oar  No.  AC  143  had  committed  an  offence 
voder  sect.  1,  sub-sect.  1,  of  the  Motor  Car  Act  1903  by 
driving  a  motor-oar  on  a  publio  highway  at  a  speed 
dangerous  to  the  publio,  having  regard  to  all  the  circum- 
stances of  the  case,  and  that  it  was  clear  that  he  might 
also  have  been  convicted  under  art.  4,  rule  6,  of  the 
Motor  Cars  (Use  and  Construction)  Order  1904  for 
refusing  to  stop  when  signalled  so  to  do  by  Mr.  Bemnant, 
who  was  driving  a  horse.  We  were  also  of  opinion  that 
if  it  was  necessary  for  the  prosecution  to  prove  a 
refusal  by  the  driver  to  give  his  name  and  address, 
which  appeared  to  us  on  the  construction  of  the  statute 
not  to  be  necessary,  such  refusal  was  proved  to  our 
satisfaction  by  the  refusal  to  stop  when  requested  so  to 
do  under  the  circumstances  detailed  by  Mr.  Bemnant  and 
the  other  witnesses  at  the  hearing. 


The  Motor  Oar  Act  1903  (3  E  iw.  7,  c,  36)  pro- 
vides : 

Sect.  1  (1).  If  any  person  drives  a  motor-ow  on  a 
public  highway  recklessly  or  negligently,  or  at  a  speed 
or  in  a  manner  whioh  is  dangerous  to  the  pnblio,  having 
regard  to  all  the  circumstances  of  the  case,  including 
the  nature,  condition,  and  use  of  the  highway,  and  to 
the  amount  of  traffic  whioh  actually  is  at  the  time,  or 
whioh  might  reasonably  be  expected  to  be,  on  the  high- 
way, that  person  shall  be  guilty  of  an  offence  under  this 
Aotr  (2)  Any  police  constable  may  apprehend  without 
warrant  the  driver  of  any  car  who  commits  an  offence 
under  this  section  within  his  view  if  he  rr fuses  to  give  his 
name  and  address  or  produce  his  licence  on  demand, 
or  if  the  motor-oar  does  not  bear  the  mark  or  marks  of 
identification.  (3)  If  the  driver  of  any  oar  who  commits 
an  offenoe  under  this  seotion  ref nses  to  give  his  name  or 
addreis,  or  gives  a  false  name  or  address,  he  shall  be 
guilty  of  an  offenoe  under  this  Act,  and  it  shall  be  the 
duty  of  the  owner  of  the  oar,  if  required,  to  give  any 
information  whioh  it  is  within  his  power  to  give,  and 
which  may  lead  to  the  identification  and  apprehension 
of  the  driver,  and  if  the  owner  fails  to  do  so  he  also  shall 
be  guilty  of  an  offenoe  under  this  Aot. 

Seot.  11  (1).  A  person  guilty  of  au  offenoe  under  this 
Act,  for  which  no  special  penalty  is  provided,  shall  be 
liable  on  summary  oonviotion  in  respeot  of  each  offenoe 
to  a  fine  not  exceeding  twenty  pounds,  or  in  the  case 
of  a  second  or  subsequent  conviction  to  a  fine  not 
exceeding  fifty  pounds,  or  in  Ihe  discretion  of  the  court 
to  imprisonment  for  a  period  not  exceeding  three 
months.  (2)  Any  person  adjudged  to  pay  a  fine 
exceeding  twenty  shillings  under  this  Aot  may  appeal 
against  the  oonviotion  in  the  same  manner  as  he  may 
appeal  if  ordered  to  be  imprisoned  without  the  option 
of  a  fine. 

The  Motor  Gars  (Use  and  Construction)  Order 
1904  (Statutory  Rales  and  Orders  1904,  No.  315), 
dated  the  9th  March  1904,  provides : 

Art  4.  Every  person  driving  or  in  charge  of  a  motor- 
oar  when  used  on  any  highway  shall  comply  with  the 
regulations  hereinafter  set  forth — namely,  .  .  .  (6) 
He  shall,  on  the  request  of  any  police  constable  in 
uniform,  or  of  any  person  having  charge  of  a  horse,  or 
if  any  such  constable  or  person  shall  put  up  his  hand  as 
a  signal  for  that  purpose,  cause  the  motor-car  to  stop 
and  to  remain  stationary  so  long  as  may  be  reasonably 
necessary. 

Cecil  WaUh  showed  cause  against  the  rule.— 
There  is  no  ground  for  quashing  the  conviction 
in  this  case.  The  conviction  was  a  conviction  of 
the  owner  of  the  motor-car  under  sect.  1,  sub. 
sect.  3,  of  the  Motor  Gar  Act  1903  for  refusing, 
when  required,  to  give  information  which  it  was 
in  his  power  to  give,  and  which  might  lead  to 
the  identification  of  the  driver,  and  it  is  sub- 
mitted that  in  so  refusing  he  committed  an 
offence  under  the  Act.  The  contention  put 
forward  on  behalf  of  the  applicant  is  that  under 
sub-sect.  3  the  owner  of  the  motor-car  cannot  be 
called  upon  to  give  the  name  or  address  of  the 
driver  until  the  driver  has  himself  refused  to 
give  his  name  or  address,  or  has  given  a  false 
name  or  address.  That  cannot  have  been  tbe 
intention  of  the  Legislature  in  passing  this  sub- 
section. The  offences  specified  in  sub-sect.  1  are 
the  driving  recklessly  or  at  a  dangerous  speed, 
and  if  the  construction  sought  to  be  placed  on 
sub-sect.  3  is  correct — namely,  that  the  owner  of 
the  car  is  not  bound  to  give  the  information 
until  the  driver  has  refused  to  give  his  name  and 
address — then  the  faster  the  driver  goes  and  the 
greater  the  offenoe  under   sub-sect.  1,  the  leas 
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chance  there  would  be  of  getting  the  same  and 
address  of  the  driver  from  the  driver  himself,  and, 
consequently,  if  the  construction  contended  for 
is  correct,  the  owner  would  not  be  bound  in  that 
case  to  give  the  name  or  address  of  the  driver. 
Art.  4,  rule  6,  of  the  Motor  Cars  Order  1904 
express]  j  provides  that  if  a  person  in  charge  of  a 
horse  puts  up  his  hand  ao  a  signal  for  the  driver 
of  the  car  to  stop,  the  driver  shall  stop ;  in  the 
present  case  there  was  a  breach  of  that  regulation 
by  the  driver.  It  cannot  be  said  that  the  section 
meant  that  you  must  first  speak  to  the  driver 
and  give  him  an  opportunity  of  giving  a  false 
name  and  address  before  you  can  apply  to  the 
owner.  When  an  accident  happens  and  the  driver 
drives  very  quickly  away  it  would  be  impossible 
to  speak  to  the  driver,  and  that  was  the  very 
difficulty  the  sub- section  was  intended  to  meet. 
Again,  the  writ  of  certiorari  is  discretionary,  and 
in  this  case  it  ought  to  be  refused  upon  the 
ground  that  the  Act  itself — in  sect.  11,  sub-sect.  2 
—  provides  the  remedy,  namely,  an  appeal 
against  the  conviction  to  quarter  sessions,  so 
that  the  owner  has  adopted  the  wrong  remedy. 
Upon  both  grounds  the  rule  ought  to  be  dis- 
charged. 

Avory,    K.C.    (Moresby    White    with    him)  in 
support  of  the  rule. — The  conviction  is  bad  on 
the  face  of  it,  and  ought  to   be  qoashed.    The 
writ  of  certiorari  is  a  writ  ex  debito  jvstitix,  when 
the  party  applying  for  it  is  a  party  aggrieved  and 
when  the  conviction  is  bad.    Quite  apart  from 
the  question  whether  the  driver  has  refused  to 
give  his  name  and  address  or  has  given  a  false 
name  and  address,  it  is  clear  on  the  construction 
of  sub-sect.  3  of  sect.  1  that  it  is  only  when  the 
driver  of  a  car  has  committed  an  offence  under 
the  Act  that  the  owner  can  be  called  upon  to 
give  the  name  and  address  of  the  driver.    The 
conviction  under  this  sub-section  ought  to  allege 
that  the  driver  has  committed  an  offence,  which 
this  conviction  does  not  do.     It  does  not  even 
state  that  it  was  alleged  that  the  driver  had 
committed  an  offence.      Unless  the  conviction 
contains  with  certainty  all    the    allegations  of 
facts  which  are  necessary  to  constitute  the  offence, 
then  it  is  bad,  and  it  is  not  sufficient  to  constitute 
this  offence  merely  to  state,  as  this  conviction 
does,  that  the  name  and  address  of  the  driver 
were  required  "  in  order  that  proceedings  might 
be  taken  against  him  "  under  the  Act,  which  was 
not  an  allegation  that  he   had  committed    an 
offence.    It  at  least  ought  to  have  said  that  the 
driver  was  alleged  to  have  committed  an  offence, 
and  before  the  justices  can  convict  the  owner 
under  sub-sect.  3  they  must  have  evidence  before 
them  that  the  driver  had  committed  an  offence. 
That  is  a  condition  precedent  to  conviction  of 
the  owner— not  that  the  driver  has  been  convicted 
of  an  offence,  but  that  he  has  committed  an 
offence ;  and  this  conviction  does  not  allege  that 
condition  precedent.    Again,  under  art.  4,  rule  6, 
of   the  order  the  owner  cannot  be  convicted; 
under  that  rule  tue  owner  cannot  be  called  on  to 
give  the  name  and  address  of  the  driver,  and, 
whether  the  driver  committed  an  offence  under 
that  rule  or  not,  the  owner  cannot  be  called  upon 
under  the  rule  to  give  the  name  aud  address 
of  the  driver,  so  that  in  refusing  to  give  the 
name  he  committed  no  breach  of  that  rule.  [Lord 
Alybbstone,  C.J.  referred  to  the  case  of  Smith  v. 
Moody  (87  L.  T.  Rep.  682 ;  (1903)  1  K.  B.  56).] 


In  that  case  it  was  held  that  a  conviction  for  ail 
offence  of  injuring  property  under  sect.  7  of  the 
Conspiracy  and  Protection  of  Property  Act  1875 
was  bad  on  the  face  of  it  in  that  it  did  not  speeifiy 
what  property  of  the  respondent  had  been  inj  ured. 
The  present  case   goes  much  further,   because 
there  is  insufficiency  in  the  description  of  the 
offence  itself.     In  tbat  case  Channell,  J.   said  : 
'•  The  principle,  however,  seems  to  be  tbat    .     .     . 
the  conviction  must  be  as  precise  as  the  summons. 
.     .     .     Therefore,  following  the  rule  tbat  the  con- 
viction must  be  aa  precise  as  an  indictment,  I 
think  that  this  conviction  is  wrou^,"  and  so  on. 
In  the  present  case  sub-sect.  1  of  sect.  1  contains 
at  least  four  offences,  and,  to  make  this  conviction, 
a  good  conviction  on  the  face  of  it,  it  ought  to 
have  alleged   an  offence  of  doing  some  one  or 
other  of  those  concrete  offences.     See  CotteriU 
v.  Lempriere  (62  L.  T.  Rep.  695 ;  24  Q.  B.  Div. 
634),  referred  to  in  Paley  on  Summary  Convic- 
tions, 8th  edit.,  pp.  223  4,  where,  under  a  by-law 
providing  that  no  smoke  should  be  emitted  from 
the    engines   so  as  to  constitute   a  reasonable 
ground  of  complaint  to  the   passengers   or  the 
public,  it  was  held  that  in  an  information  and 
(conviction  which  stated  that  the  defendant  had 
permitted  smoke  to  escape  contrary  to  the  by- 
law,  without   stating  in   terms  any  reasonable 
ground  of  complaint  to  the  passengers  or  to  the 
public,  the  statement  was  insufficient,    and  the 
conviction  bad.     The  only  way  in  which  this  con- 
viction would  be  good  would  be  by  its  containing 
a  recital  or  statement  that  the  driver  had  com- 
mitted an  offence. 

Lord  Alvbrstonb,  C.J. — I  have  with  great 
reluctance  come  to  the  conclusion  that  this  con- 
viction cannot  be  supported;  I  say  with  great 
reluctance,  because  throughout  the  argument  I 
could  not  help  feeling  that  tbere  were  no  merits 
at  all  in  the  matter.  But  it  has  been  an  established 
rule  for  a  great  many  years,  upon  which  the 
judges  have  felt  themselves  constrained  to  act, 
that  where  a  conviction  contained  matters  of 
uncertainty  it  was  bad.  In  this  case  the  offence 
with  which  the  Earl  of  Craven  was  charged  was 
in  not  giving  information  which  it  was  in  his 
power  to  give,  and  which  might  lead  to  the 
identification  of  the  driver  of  his  motor-car.  The 
first  and  perhaps  the  main  point  argued  was  that 
the  obligation  of  the  owner  of  the  motor-oar 
under  this  sub-section  did  not  arise  until  the 
driver  of  the  motor-car  had  refused  to  give  his 
name  and  address ;  in  other  words,  that  it  was 
only  a  remedy  supplementary  to  the  power  of  the 
prosecutor  to  get  the  name  and  address  from  the 
driver  himself.  I  wish  to  say  most  distinctly 
that  I  do  not  construe  the  sub-section  in  that 
way.  As  was  pointed  out  during  the  argument, 
if  tbat  had  been  the  purpose  of  the  Eection,  then 
the  language  of  tbe  section  ought  to  have  been 
quite  different;  we  should  not  have  expected  to 
find  the  word  "  and "  where  it  is  in  the  sub- 
section ;  and  any  such  construction  as  has  been 
contended  for  by  counsel  in  support  of  the 
rule  would  render  this  enactment  of  no  effect. 
The  words  of  the  sub- section  are :  "  If  the  driver 
of  any  car  who  commits  an  offence  under  this 
section  refuses  to  give  his  name  or  address,  or  give* 
a  false  name  or  address,  he  shall  be  guilty  of  an 
offence  under  this  Act."  That  in  complete  in 
itself,  and  that  constitutes  the  offence  by  the 
driver  of  refusing  to  give  bis  name  or  address. 
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or  of  giving  a  false  name  or  address.  Then  the 
sub-section  goes  on  to  say :  "  And  it  shall 
be  the  duty  of  the  owner  of  the  car,  if  required, 
to  give  any  information  whioh  it  is  within  his 
power  to  give,  and  whioh  may  lead  to  the 
identification  and  apprehension  of  the  driver, 
and  if  the  owner  fails  to  do  so  he  also  shall  be 
guilty  of  an  offence  under  this  Act."  These 
words  seem  to  me  to  create  a  fresh  offence,  and 
an  offence  on  the  part  of  a  different  person ; 
and  to  say  that  the  obligation  of  the  owner  is 
only  to  arise  in  cases  where  there  has  been  a 
refusal  by  the  driver  would  leave  out  of  sight 
altogether  cases  most  likely  to  arise  of  the  driver 
going  off  as  quickly  as  possible  and  giving  no 
opportunity  of  asking  for  his  name  and  address, 
which  would  really  reduce  this  enactment  to 
nothing  so  far  as  getting  information  is  concerned. 
Therefore  if  the  only  point  had  been  that  the 
driver  had  not  been  asked  to  give  his  name 
and  address,  and  that  consequently  no  offence 
was  committed  by  the  ewner  of  the  car,  I 
should  have  been  against  the  contention  of 
counsel  in  support  of  this  rule.  The  difficulty, 
however,  arises  from  the  allegation  in  the  convic- 
tion (whioh  follows  the  information)  that  the 
owner  of  the  car  "  did  unlawfully  on  the  4th  Aug. 
1904,  after  due  notice  had  been  given  to  him, 
refuse  to  give  the  name  and  address  of  the 
person  who  was  then  and  there  driving  the  same, 
such  name  and  address  being  required  in  order 
that  proceedings  might  be  taken  against  him 
under  sect.  1  of  the  Motor  Car  Act  1903  and  rule  6, 
art.  4,  of  Statutory  Rules  and  Orders  1904."  1 
am  not  sure  that  there  is  not  some  objection  to 
that  upon  the  ground  of  two  offences  being 
coupled  together.  It  will  be  observed  that  the 
word  coupling  these  two  offences  is  not  "  or,"  but 
"  and  " — "  and  "  "  under  rule  6,  art.  4,"  and  so  on ; 
and  the  words  immediately  preceding  are  "in 
order  that  proceedings  might  be  taken  against 
him."  At  present  it  does  not  seem  to  me  to  be 
clear  that  the  owner  of  the  car  could  be  compelled 
to  give  the  information  necessary  for  a  prosecu- 
tion under  rule  6  of  art.  4,  and  that  rather 
supports  the  argument  of  counsel  in  support  of 
the  rule.  If  that  stood  alone,  I  do  not  know  that 
the  conviction  would  be  bad.  It  does,  however, 
point  to  the  main  objection  arising  upon  the 
words  "  in  order  that  proceedings  might  be  taken 
against  him  under  sect.  1."  Looking  at  this  sub- 
section—sub-sect.  3 — and  bearing  in  mind  that 
the  information  which  the  owner  is  required  to 
give  is  to  lead  to  the  identification  and  apprehen- 
sion of  the  driver,  and  that  such  identification 
and  apprehension  are  only  wanted  for  the  purpose 
of  taking  proceedings,  the  allegation  is  very  nearly 
sufficient.  At  the  same  time,  however,  it  is  open 
to  the  view,  which  was  pressed  upon  us,  that  it 
does  not  allege  in  terms  that  an  offence  has  been 
committed  by  the  driver,  and  it  is  also  open  to 
the  ambiguity  that  the  driver  might  be  wanted 
merely  to  consider  whether  proceedings  might  be 
taken  against  him  or  not.  It  might  be  said  that 
the  more  natural  view  might  well  be  that  the 
information  was  wanted  in  order  to  enable  pro- 
ceedings to  be  taken,  but,  as  proceedings  ought 
not  to  be  taken  unless  an  offence  is  alleged  to 
have  been  committed,  it  is  posbible  to  take  the 
other  view,  and  to  hold  that  the  allegation  that 
the  information  is  wanted  in  order  that  proceed- 
ings might  be  taken  does  not  amount  to  an  alle- 


gation in  terms  that  an  offence  had  been  com- 
mitted. Still,  at  the  same  time,  bearing  in  mind 
that  a  conviction  must  be  certain  in  its  allegations 
and  have  the  same  amount  of  certainty  as  an 
indictment,  I  think  upon  the  whole  it  is  safer  to 
hold  that  this  conviction  does  not  sufficiently 
allege  that  an  offence  had  been  committed  by  the 
driver,  whose  name  was  required.  For  these 
reasons  I  come  to  the  conclusion  that  this  yule 
must  be  made  absolute  and  this  conviction 
quashed,  though  I  come  to  that  conclusion  with 
regret. 
Kennedy,  J.— I  agree. 

Ridley,  J.-I  agree.        Conviction  qua8hed. 

Solicitors  in  support  of  the  rule,  Firth  and  Co. 
Solicitors    against   the  rule,   Snow,  Fox,  and 
Higginson,  for  Cave  and  Wilson,  Bracknell. 


Jan.  30,  Feb.  3,  and  May  15,  1905. 

(Before  Lord  Alverstone,  O.J.,  Kennedy 
and  Ridley,  JJ.) 

Kieby  (app.)  v.  Assessment  Committee  of 
the  Hunslet  Union  (reaps.)  (a) 

Bating  —  Poor  rate  —  Valuation — Machinery- 
Tenant's  machinery  not  forming  part  of  free- 
hold — Basis  of  valuation — Taking  machinery 
into  account  as  enhancing  value  of  premises. 

In  valuing  for  purposes  of  poor  rate  manufacturing 
works  which  contain  machines  not  forming  part 
of  the  freehold,  but  which  have  been  placed  on 
the  premises  by  the  tenant  or  his  predecessor  for 
the  purpose  of  making  and  which  do  make  the 
premises  fit  for  the  purpose  for  which  they  are 
used,  and  which  are  tenant's  machinery,  the 
proper  basis  of  valuation  is  to  ascertain  what  is 
the  rent  which  a  hypothetical  tenant  would  give 
for  the  manufacturing  works  as  a  combination 
of  land,  buildings,  and  machines  upon  the 
assumption  that  the  tenant  would  get  for  his 
rent  the  right  to  use  such  machines  during  his 
tenancy ;  and  such  machines  ought  properly  to 
be  taken  into  account  as  enhancing  the  rental 
and  rateable  value  of  the  premises,  though  the 
value  of  such  user  is  not  necessarily  to  be  arrived 
at  by  putting  a  percentage  upon  the  cost  or  value 
of  the  machinery. 

Case  stated  by  the  Recorder  for  the  city  of 
Leeds,  upon  an  appeal  against  a  poor  rate  for  the 
township  of  Hunslet,  in  the  Hunslet  Union,  in 
the  city  of  Leeds,  heard  and  determined  at  the 
quarter  sessions  for  the  city,  held  by  adjourn- 
ment on  the  29th,  30tb,  and  31st  March  1904, 
when  the  appeal  was  allowed  and  the  rate  was 
amended  in  manner  hereinafter  appearing,  subject 
to  the  following  special  case : — 

1.  The  appellant  was  the  occupier  of  certain 
premises  known  as  the  Standard  Works,  where 
he  carried  on  the  business  of  a  general  jobbing 
engineer.  The  following  are  the  items  of  so  much 
of  the  rate  appealed  against  (which  was  made  and 
allowed  on  the  3rd  Oct.  1903)  as  related  to  the 
premises : 

No.— 2579. 

Oooupier. — Thomas  Kirby. 

Owner. — B.  Greaves  and  Sons  and  Thomas  Kirby. 

-  -  —  — — — — ^ 

(a)  Beported  by  W.  W.  Out,  Esq.,  BarrUter-At-Ltw. 
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Description.  —  Engineering  works,  and  the  land, 
bnildicga,  machinery,  and  fixed  plant  connected  there- 
with. 

Situation. — Saynor-road. 

Estimated  extent. — 9p. 

Gross  estimated  rental. — 671. 

Bateable  value  of  buildings,  &o. — 451. 

Before  the  making  of  the  rate  the  appellant 
was  assessed  in  respect  of  the  premises  at  292. 
as  the  gross  estimated  rental,  and  221.  as  the 
rateable  value. 

2.  The  premises  consisted  of  an  office,  a  model 
room,  a  fitting  shop,  a  machine  shop,  a  store,  an 
engine  room,  a  shed  and  a  yard ;  all  of  which, 
except  the  office,  model  room,  and  store,  contained 
machinery.  Some  of  the  machinery,  such  as  a 
horizontal  steam- engine,  shafting  pulleys,  steam 

Eiping,  &c,  admittedly  formed  part  of  the  freehold 
a  addition  t y  the  above  there  were  a  number  of 
machines  which  formed  no  part  of  the  freehold, 
and  which  had  been  placed  thereon  by  the  tenant 
or  his  predecessors  in  title  for  the  purpose  of 
making,  and  which  did  make,  the  premises  fit  as 
premises  for  the  particular  purpose  for  which 
they  were  used.  The  general  character  of  these 
machines  was  shown  in  the  schedule  attached  to 
this  case,  and  it  was  admitted  or  proved  to  the 
satisfaction  of  the  recorder  that,  with  one  or 
two  trifling  exceptions,  these  machines  were  not 
affixed  to  the  freehold,  but  were  merely  secured  to 
the  fixed  shafting  by  belting  in  order  to  enable 
the  machines  to  be  worked  by  the  tenant,  whose 
property  they  were.  It  was  for  the  purposes  of 
the  argument  admitted  by  counsel  on  both  sides 
that  the  machinery  set  out  in  the  schedule  was 
tenant's  machinery  within  the  meaning  of  the 
Tyne  Boiler  Works  case. 

3.  On  the  31st  Dec.  1891  the  appellant,  who 
had  been  in  occupation  of  the  premises  since 
the  year  1878,  entered  into  an  agreement  with 
Benjamin  Greaves  and  Sons,  the  owners  of  the 
premises,  to  take  the  premises  on  lease  for  a 
term  of  five  years,  from  the  1st  Oct.  1891,  at  a 
rent  of  261.  per  annum,  payable  quarterly.  By 
this  agreement,  which  was  annexed  to  and  formed 
part  of  the  case,  Benjamin  Greaves  and  Sons  (the 
lessors)  agreed  to  let  and  Thomas  Kirby  (the 
lessee)  agreed  to  take  the  whole  of  the  premises 
then  occupied  by  him  and  known  as  the  Standard 
Works,  situate  in  Say  nor- lane,  Hunslet.  The 
appellant  (the  lessee)  covenanted  to  pay  all  rates 
and  taxes,  except  the  landlord's  property  tax,  and 
the  lessors  covenanted  to  keep  the  premises  in 
good  tenantable  repair.  The  lessee  was  to  have  the 
right  to  renew  the  tenancy  for  a  further  period 
of  five  years  if  he  so  wished  at  any  time  during 
the  lease ;  and  all  foundations,  walls,  roofs,  &c., 
of  whatsoever  kind,  whether  of  stone,  brick,  wood, 
or  any  other  material  which  the  lessee  might 
during  the  term  of  this  lease  erect  for  the  con- 
venience of  his  trade  or  for  the  bearing  of 
engines  or  machinery,  were  to  belong  to  the  lessee, 
and  at  the  expiration  of  his  tenancy  under  this 
lease  or  at  any  time  during  his  tenancy  the  lessee 
was  to  have  the  right  of  taking  down  the  struc- 
tures erected  by  him,  leaving  the  premises  in  the 
same  structural  condition  as  they  were  in  at  the 
commencement  of  tlie  lease.  Since  the  expira- 
tion of  the  term  the  appellant  had  continued  to 
occupy,  and  now  occupied,  the  premises  as  a 
tenant  from  year  to  year  upon  terms  similar  to 
those  contained  in  the  above  agreement. 


4  The  appellant  contended :  (1)  That  in  valuing 
the  premises  the  value  of  the  user  of  the  machinery 
other  than  that  which  formed  part  of  the  freehold 
ought  not  to  be  considered.  (2)  That  the  machi- 
nery ought  only  to  be  taken  into  account  in  so 
far  as  its  presence — (a)  afforded  proof  that  the 
premises  were  fit  for  the  purpose  of  the  business 
carried  on  therein,  and  (6)  would  be  likely  to 
induce  a  tenant  to  give  a  higher  rent  for  the 
premises  than  he  would  give  if  the  machinery 
were  not  upon  the  premises.  (3)  That  to  rate  the 
premises  upon  the  principle  contended  for  by  the 
respondents  would  be  to  put  an  assessment  on 
machinery  other  than  that  which  formed  part  of 
the  freehold,  which  is  wrong,  because  the  said 
machinery  is  not  part  of  the  rateable  heredita- 
ment. (4)  That  machinery  of  the  class  to  which 
the  machines  belonged,  if  it  were  not  upon  the 
premises  when  a  letting  took  place  would  be 
brought  and  put  upon  the  premises  by  the  tenant 
to  whom  the  premises  were  let,  and  not  by  the 
landlord  who  let  the  premises,  and  that  therefore 
it  is  wrong  to  include  the  value  of  the  machinery 
in  the  annual  rent  which  such  tenant  would  pay 
to  such  landlord. 

5.  The  respondents  contended  that  in  inquiring 
what  was  the  gross  estimated  rental  and  the  rate- 
able value,  the  basis  of  the  problem  was  to  ascer- 
tain what  was  the  rent  which  a  hypothetical 
tenant  would  give  for  the  premises  equipped  with 
the  scheduled  machines,  and  including  the  right 
to  the  use  of  such  machines,  and  that  in  ascertain- 
ing such  rent  the  value  of  the  user  of  the  said 
machines  must  be  taken  into  account  as  enhancing 
the  rental  value  of  the  freehold.  It  was  upon  this 
principle  that  the  rateable  value  appealed  against 
had  beon  assessed. 

6.  The  recorder  held  that  in  inquiring  what 
was  the  gross  estimated  rental  and  the  rateable 
value,  the  basis  of  the  problem  was  to  ascertain 
what  was  the  rent  which  a  hypothetical  tenant 
would  give  for  the  engineering  works  as  a  combi- 
nation of  land,  buildings,  and  scheduled  machines, 
on  a  demise  which  included  the  right  to  use  the 
scheduled  machines — that  is  say,  on  the  assump- 
tion that  the  hypothetical  tenant  would  get  as 
part  of  the  consideration  for  the  hypothetical  rent 
the  right  to  use  such  machines  upon  the  premises 
during  his  tenancy.  And  that  in  this  way  the 
scheduled  machines  were  properly  being  taken 
into  account  as  enhancing  the  rental  and  rateable 
value  of  the  freehold.  He  also  held  that  the  value 
of  the  user  of  the  machinery  was  not  necessarily 
to  be  arrived  at  by  taking  the  cost  or  value  of  the 
machinery  and  putting  a  percentage  on  such 
value,  as  had  been  done  By  the  respondents' 
valuers.  [This  paragraph  was  substituted  for 
par.  6  of  the  case  as  it  originally  stood,  the  case 
having  been  remitted  during  the  argument  to  the 
recorder  for  a  fuller  finding  upon  the  point.] 

7.  A  copy  of  the  recorder's  judgment  was  an- 
nexed to  and  was  taken  as  forming  part  of  the 
case. 

8.  The  question  for  the  opinion  of  the  court  was 
whether  the  recorder  was  right  in  law  in  his  deci- 
sion as  stated  in  par.  6. 

9.  On  the  question  of  amount,  the  recorder 
reduced  the  assessment  of  the  premises  to  4SL  as 
the  gross  estimated  rental,  and  311.  as  the  rate- 
able value.  If  the  answer  to  the  question  of  law 
should  be  in  the  affirmative,  that  assessment  was 
to  stand.    If  the  answer  should  be  in  the  negative, 
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and  the  principle  contended  for  by  the  appellant 
as  stated  in  par.  4,  (1)  and  (2)  of  this  case,  is 
correct,  the  assessment  was  to  be  reduced  to  391. 
as  the  gross  estimated  rental,  and  261.  as  the 
rateable  value. 

If  the  court  should  hold  that  neither  the  prin- 
ciple of  the  recorder's  decisions  as  stated  in  par.  6, 
nor  the  principles  contended  for  by  the  appellant 
as  stated  in  par.  4  (1)  and  (2)  of  this  case,  is 
correct,  the  court  was  to  make  such  other  order 
herein  as  it  should  deem  fit. 

In  the  schedule  containing  the  description  of 
the  machines,  there  were  in  the  fitting  shop,  first 
floor,  some  seven  machines  (such  as  vertical  drill- 
ing machines,  shaping  machine,  milling  machine, 
wood  turning  lathe,  and  so  on) ;  in  the  machine 
shop,  ground  floor,  there  were  eight  machines 
(screw  cutting  gap  lathes,  boring  lathe,  boring 
machine,  grindstone,  &c);  in  the  engine  room, 
ground  floor,  there  was  one  blast  fan ;  and  in  the 
shed  there  was  one  vertical  drilling  machine. 

The  judgment  of  the  learned  recorder,  which 
formed  part  of  the  case,  was  as  follows : — 

The  appellant  in  this  oase  is  an  occupier  from  year 
to  year,  nnder  an  expired  tenancy,  of  some  engineering 
works  at  Hunslet,  at  a  rental  of  261.  per  annum,  and  he 
ia  appealing  against  an  assessment  of  671.  gross  and  451. 
rateable,  the  previous  assessment  being  291.   gross  and 
2$l.  rateable.    The  importance  of  the  oase  is  oertainly 
not  in  the  amount  involved,  but  it  has  been  fought  at 
considerable  length  for  the    purpose    of    settling    an 
important  principle  upon  which  the  assessment  of  a 
large  number  of  very  important  works  in  the  Hunslet 
Union    will    depend.    The    question    involved    is    the 
settlement  of  the  mode  in  which  machinery,  such  as 
this  is  admitted  to  be,  can  be  made  available  for  the 
purposes  of  poor  law  assessment.    Machinery  by  itself 
is  not  the  subjeot  of  rating.    If  fixed  to  the  freehold, 
either  as  the  landlord's  or  as  the  tenant's  fixture,  it  is, 
for  the  purpose  of  being' rated,  a  part  of  the  freehold, 
and    no    difficulty     arises.      Where    the    plant    and 
machinery  are  not  affixed  to  the  freehold,  bnt  have  been 
placed  on  the  premises  to  be  rated  for  the  purpose  of 
making,  and  do  make,  the  premises  fit  for  the  particular 
purpose  for  which  they  are  tned  (to  use  Lord  Esher's 
words  in  the  Tyne  Boiler  Works  case),  they  then  are 
capable  of  being  "  taken  into  account  in  ascertaining 
the  rateable  value  of  such  premises/*     In  this  case  the 
machinery  belonging  to  the  tenant,  which  is  at  present 
on  the  premises  in  question,  is  admitted  to  come  within 
the  above  category,  and  it  is  common  ground  between 
the  parties  to  this  appeal  that  this  machinery  has,  in 
some  way,  to  be  taken  into  aooount  in  arriving  at  the 
rateable  value.     The  point  that  has  been  so  strenuously 
fought  in  this  oase  is,  in  what  way  is  it  to  be  made 
available.    The  appellant  contends  that  the  value  of 
the  user  of  this  machinery  in  connection  with    the 
occupation  of  the  premises  ought  not  to  be  considered, 
but  that  the  question  of  the  benefit  must  be  limited  to 
the  advantage  derived  from  the  fact  that  the  machinery 
affords  proof  of  the  convenience  of  the  building  for  the 
purpose  of  the  business,  and  a  possible  value  from  the 
tenant  being  able  to  take  it  in  situ.    The  respondents, 
on  the  other  hand,  say  that  the   only   way   in   which 
jou  can  properly  take  machinery  into  aocount  is  by  taking 
the  hereditament  as  you  find  it,  furnished  and  equipped 
with   the  necessary  machinery,  and  ascertaining  what 
is  the  rent  which  a  tenant  from  year  to  year  will  give 
for  such  premises  as  they  stand,  inoluding,  of  course, 
the  right  to  use  what  he  finds  there.    It  is  extraordinary 
how  little  decisive   authority   there   is   on  the  point. 
The  earlier  authorities,  which  have   been   quoted,   are 
of   little    or    no    assistance  in  this  regard,  although 
exceedingly  valuable  on  the  point  as  to  what  Bort  of 
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maohinery  may  be  treated  as  adding  to  the  rateable 
value  ;  and  in  the  leading  authority  on  the  above  point, 
the  Court  of  Appeal,  in  the  case  of  the  Tyne  Boiler 
Works  Company  v.  Tynemouth  Union  (55  L.  T.   Rep. 
825 ;    18  Q.  B.  Div.  81),   carefully  and  deliberately  . 
refrained  from  expressing  any  opinion  on  the  method  by 
which  value  was  to  be  ascertained.    In  the  oase  of  Keg.  v. 
Haslam  (17  L.  T.  Eep.  0.  S.  182;  17  Q.  B.  220),  in 
dealing  with  the  oase  of  the  large  chambers  placed  upon 
the  premises  used  as  chemical  works,    Patteson,   J. 
said:  "We  do  not  think  it  necessary  in  this  case  to 
determine    whether    the    ohambers    erected    on     the 
appellants'   premises  are  or  are  not  annexed  to  the 
freehold    .     .    .    because   we    are    of     opinion    that, 
according  to  the  principle  laid  down  in  the  various  oases 
on  this  subjeot,  the  rateable  value  of  the  premises  is 
undoubtedly  increased  by  the  use  of  those  ohambers," 
showing  that  the  learned  judge  was  of  opinion  that  the 
additional  value  of  the  hereditament  was  in  reBpeot  of 
the  user  of  the  plant  in  question,  and  not  merely  in 
consequence  of  its  existence.    The  only  oase  which  oan 
be  called  a  direct  authority  on  this  point  is  the  oaee  of 
Qifford  v.  Chard  Union  (6  Times  L.  Bep.  431),  in  the 
Court  of  Appeal.    I  have,  however,  been  furnished  with  a 
print  setting  out  the  oase  as  stated  by  the  quarter  sessions, 
the  proceedings  in  the  Divisional  Court  and  in  the  Court 
of  Appeal.    It  is  most  important  to  see  what  was  the 
contention  adopted  by  the  sessions,  and  what  were  the 
questions  submitted  to  the  court.    In  paragraph  19  of 
the  case  there  are  Bet  out  the  findings  of  the  sessions. 
They  found,  first,  "  that  the  maohinery  had  been  rightly 
taken  into  consideration  in  arriving  at  the  rateable 
value,"  and,  secondly,  "  that  the  premises  Were  accord- 
ingly assessable  to  the  poor  rate  at  the  amount  at  which 
they  would  let  to  a  tenant  from  year  to  year  as  a  going 
oonoern  of  a  lace  factory  equipped  with  such  maohinery 
as  was  essential  to  its  user  as  such  factory."  There  were 
two  questions  submitted  to  the  court — first,  whether  the 
machinery  was  to  be  taken  into  account  at  all ;  secondly, 
whether,  assuming  that   it   was,    it   was    taken  into 
consideration  upon  the  proper  principle.    Now,  it  is 
clear  that  not  one  but  both  of  these  questions  would 
have  to  be  answered  if  the  first  question  was  answered 
in  the  affirmative.    The  only  point  argued  was  the  first 
one.    The  Divisional  Court  and  the  Court  of  Appeal 
answered  that  question  in  the  affirmative,  and  as  they 
affirmed  the  order  of  the  sessions  it  must  be  taken  that 
they  answered  the  second  question  in  the  affirmative 
also:    that  the   sessions   had   taken   into  aocount  the 
maohinery  on  the  proper  principle — namely,  of  a  rent 
which  would  be  paid  for  a  factory  equipped  with  such 
maohinery.    The  observations  in  the  judgment  of  Lord 
Esher  in  this  oase  in  the  Court  of  Appeal,  as  reported 
in  the  Times  Law  Reports  (ubi  sup.),  namely,  "  That 
machines,  whether  fixed  to  the  floor,  or  not,  if  necessary 
to  the  use  of  the  premises  as  suoh,  and  going  to  make 
up  the  value  for  which  the  rent  was  paid,  might  be 
taken  into  aocount  in  estimating  the  rateable  value," 
show  clearly,  to  my  mind,  that  he  was  referring  to  the 
user  of  both  premises  and  maohinery  as  the  factor  in 
production  of  the  rent.    Two  main   objections   whioh 
have  been  urged  by  Mr.  Boyle  to  the  principle  adopted 
by  the  respondents  are,  first,  that  in  adopting  it,  you 
will  be  rating  maohinery;   secondly,  that  the  tenant 
bays  the  maohinery  and  yet  has  to  pay  the  landlord 
rent  for  it.      As  to  the  first  objection,  I  think  the 
answer  is  that  to  take  the  value  whioh  maohinery  may 
add  to  the  letting  value  of  the  premises,  is  not  to  take 
the  value  of  the  maohinery ;   the  aided  rent  has   no 
fixed  relation  to  the  valne  of  the  machinery.     It  is  quite 
true  you  may  have  oases  where  the  added  value  to  the 
rent  may  very  closely  approximate  to  the  hiring  value 
of  the  maohinery ;  where,  for  instance,  the  maohinery 
is  new,  and  the  building  is  such  that  every  advantage 
is  gained  from  the  machines  by  the  construction  and 
character  of  the  building  itself — in  such  oase  you  might 
arrive  at  the  added  value  by  taking  the  hiring  value  of 
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the  machinery  on  a  percentage  basis.  But  in  most 
oaf es  it  would  not  at  all  be  the  faot  that  the  two  things 
wonld  be  the  same.  If  new  machinery  is  pnt  into  old 
and  inoonvenient  buildings  where  the  fall  benefit  of  the 
machinery  conld  not  be  gained,  no  tenant  would  give,  as 
an  addition,  a  5  per  cent,  rental  on  the  valae  of  the 
machinery,  or  calculate  the  rent  he  offered  on  any  ench 
basis.  Indeed,  the  premises  in  this  case  afford  an 
illustration  of  what  I  mean.  Evidence  has  been  given 
that,  owing  to  the  lowness  of  the  rooms,  fall  power 
cannot  be  obtained  to  drive  the  machinery,  which  has 
the  effect  of  detracting  from  the  value  of  the  machinery 
as  applied  to  this  building.  The  vice  of  the  way  in 
which  the  reoorder  dealt  with  the  valuation  in  the  case 
of  Crockett  and  another  v.  Northampton  Union  (72 
L.  J.  320,  K.  B.),  waB  that  he  had  not  considered  what 
was  the  rental  value  of  the  premises  with  the  addi- 
tion of  the  machinery,  but  had  arrived  at  the 
value  of  the  latter  independently  of  any  connection 
with  the  premises  themselves.  The  second  point 
urged  by  Mr.  Boyle  was  that  the  tenant  buys 
the  maohinery  and  yet  has  to  pay  the  land- 
lord rent  for  it.  I  think  this  involves  the  considera- 
tion of  the  facts  of  the  particular  tenancy  in  question, 
which,  I  think,  is  fallacious.  The  question  is,  not  what 
this  tenant  has  done  in  the  purchase,  or  whose  property, 
in  this  case,  the  maohinery  is.  For  rating  purposes  you 
must  take  the  premises  as  you  find  them,  permanently 
equipped  as  engineering  works,  with  all  the  necessary 
appliances  and  machines :  as  it  stands,  what  is  the  rent  ? 
and  the  answer  to  this  question  shows  you  what  is  the 
rateable  value.  .lam  of  opinion  therefore  that  the  principle 
by  which  the  rateable  value  is  to  be  ascertained  in  this 
case  is  that  oontended  for  by  the  respondents — namely, 
that  in  ascertaining  the  rent  you  must  take  into  account 
the  value  of  the  user  of  the  maohinery  as  contributing 
to  the  rental  value  of  the  freehold ;  but  in  sayiog  this  I 
am  far  from  saying  that  such  value  is  to  be  arrived  at  by 
taking  the  cost  or  value  of  the  machinery,  putting  a 
percentage  on  such  value,  and  adding  it  to  the  rent. 
The  increase  and  value  due  to  the  maohinery  may  and 
will  vary  in  each  case  owing  to  a  number  of  causes,  such 
as  I  have  indicated.  I  have  now  to  apply  these  prin- 
ciples to  the  case  before  me.  I  find  the  net  rental  value 
of  the  land,  buildings,  and  landlord's  fixtures,  without 
the  rest  of  the  maohinery,  at  211.  To  this  has  to  be 
added  what  the  tenant  would  give  by  way  of  additional 
rent  for  these  premises,  equipped,  as  they  are,  with  the 
machinery  in  them,  including  the  right  of  user.  This  I 
estimate  roughly  at  101.  a  year,  making  the  net  rateable 
value  311.  For  the  purpose  of  an  appeal,  I  may  say  that 
if  the  appellant's  contention  should  be  found  to  be 
correct,  the  rateable  value  should  stand  at  261.  I  think, 
subject  to  anything  I  may  hear,  with  regard  to  the  ques- 
tion of  costs,  as  this  case  was  fought  on  a  matter  of 
principle,  and  the  figures  are  comparatively  immaterial, 
the  respondents  are  entitled  to  their  costs. 

The  learned  recorder  gave  judgment  for  the 
respondents,  and  on  the  application  of  the  appel- 
lant consented  to  state  this  case. 

During  the  argument  of  the  case,  Lord  Alver- 
stone,  C.J.  said  that  he  wished  to  have  a  further 
explanation  of  what  was  meant  by  the  following 
passage  in  the  recorder's  judgment:  "I  am  of 
opinion  therefore  that  the  principle  by  which  the 
rateable  value  is  to  be  ascertained  in  this  case  is 
that  contended  for  by  the  respondents — namely, 
that  in  ascertaining  the  rent  you  must  take  into 
account  the  value  of  the  user  of  the  machinery  as 
contributing  to  the  rental  value  of  the  freehold." 
He  said  that  if  "  taken  into  account "  merely 
means  "taking  into  consideration  what  more  a 
man  would  give  for  this  factory  because  it  is 
equipped  with  this  machinery,"  I  think  it  is  per- 
fectly right.    If  it  means,  "  I  am  going  to  con- 


sider that  there  are  two  things,  the  machinery 
and  the  house,  and  I  am  going  to  give  to  the 
landlord  the  full  price  which  would  be  paid  to  the 
owner  of  that  machinery,  because  it  happens  to  be 
there,  and  the  man  does  not  want  to  take  it 
away,"  it  would  be  a  different  thing. 

In  answer  to  the  questions  asked  by  Lord 
Alverstone,  C.J.  the  learned  recorder,  on  the  case 
being  sent  back  to  him  for  restatement,  said : 

I  meant  by  the  words  "  taken  into  account,"  t  iking 
into  consideration  what  more  a  man  would  give  for  this 
faotory  beoausg  it  was  equipped  with  this  machinery; 
and  I  did  not  mean  what  is  suggested  in  the  second  of 
the  two  questions.  I  desire  to  add  that  what  I  meant 
and  what  I  thought  I  had  expressed  was  that  the  proper 
basis  of  assessment  is  the  rent  which  a  hypothetical 
tenant  would  give  for  the  premises  already  equipped  with 
the  necessary  maohinery  as  inoluded  in  the  demuo,  a 
rent  whioh  would  be  something  more  than  the  rent  which 
would  be  given  for  the  bare  premises  without  the 
maohinery.  The  value  of  the  machinery  was  only  taken 
by  me  into  account  as  enhancing  to  some  degree  the 
rent  of  the  premises,  and  I  have  put  no  separate  rent 
or  value  on  the  maohinery  as  snoh. 

Upon  further  argument,  the  case  was  again 
sent  hack,  when  the  recorder  substituted  par.  6  of 
the  case  for  the  previous  paragraph. 

W.  C.  Byde  for  the  appellant. — The  recorder 
has  proceeded  upon  a  wrong  basis.  He  has  really 
adopted  the  basis  of  taking  the  rent  which  cover* 
both  land,  buildings,  and  machinery  ;  in  other 
words,  that  the  tenant,  on  striking  the  bargain 
between  him  and  the  landlord,  pays  nothing  more 
than  the  rent  in  order  to  get  the  machines.  He 
has  taken  the  view  that  it  is  a  lotting  by  the 
possessor  to  a  succeeding  tenant  of  land,  build- 
ing, and  maohinery,  and  that  the  rateable  value 
is  the  rent  which  would  be  given  for  the  com- 
bination of  those  three  things.  It  is  submitted 
that  the  rateable  value  is  the  rent  which  would 
be  given  by  an  incoming  tenant  for  land  and 
buildings  if  he  has  the  opportunity  of  buying  or 
hiring  from  the  landlord  or  anybody  eke  the 
machinery  in  question.  These  cases  are  not  tried 
by  a  jury,  but  if  they  were  there  are  two  hypo- 
theses in  which  the  judge  would  have  to  direct 
the  jury,  one  being  right,  the  other  wrong. 
The  wrong  way  of  putting  the  question  would  be 
this :  What  is  the  rent  which  a  tenant  would  give 
for  these  premises  with  the  machines  there  if, 
when  he  has  given  his  rent,  he  has  nothing 
further  to  pay  to  the  outgoing  tenant  or  to  the 
landlord  or  to  anybody  else  for  the  use  of  the 
machines,  assuming  that  the  machines  are  there. 
The  right  question  would  be  this :  What  is  the 
rent  which  a  tenant  would  give  for  the  buildings 
with  the  machines  there  if  on  going  in,  over  and 
above  his  rent,  he  has  to  pay  either  to  the  land- 
lord or  to  the  outgoing  tenant,  or  to  somebody 
else,  some  price  for  the  machinery  itself.  We 
asked  the  recorder  to  say  that  the  landlord  does 
not  demise  the  machines  to  the  tenant  by  the 
hypothetical  demise  to  the  hypothetical  tenant ; 
that  the  hypothetical  tenant  over  and  above  his 
rent,  which  represents  the  rateable  value,  has 
to  pay  something  for  the  machines  to  somebody; 
but  the  recorder  ruled  that  the  rent  which 
represents  the  rateable  value  is  the  rent  which 
a  tenant  will  pay  who  has  to  pay  nothing 
further  for  his  machines.  That  is  the  ruling 
which  the  appellant  challenges.  The  real  ques- 
tion is  who  is  to   pay  for  the   machines,  and 
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whether,  as  the  respondents  contend,  the  value 
of  the  machines  is  to  be  included  in  the  hypo- 
thetical rent  to  be  paid  by  the  hypothetical 
tenant,  so  that  that  hypothetical  rent  would  be  the 
rent  which  would  be  paid  by  a  tenant  who  had 
not  to  pay  anything  for  the  machines  to  the 
outgoing  tenant  or  anybody  else  f  or  whether, 
as  the  appellant  contends,  the  hypothetical  rent 
is  to  be  nxed  on  the  basis  that  the  tenant  has 
over  and  above  his  rent  to  pay  to  the  outgoing 
tenant  or  to  somebody  else  something  for  the 
machines.  The  recorder,  in  fact,  adopted  the 
respondents'  argument,  and  included  the  rental 
value  of  the  machines ;  in  other  words,  he  has 
rated  the  machines,  and  when  he  used  the  words 
"  the  right  to  nse  "  he  meant  "  the  right  without 
farther  payment  to  uee,"  which  is  contrary  to  the 
cases.  This  was  chattel  machinery,  and  what  has 
been  done  is  really  to  rate  chattels.  He  referred 
to 

Reg.  v.  Haslam,  17  Q.  B.  220;  17  L.  T.  Rep.  0.  S. 

182; 
Reg.  y.  Inhabitants  of  Lee,  13  L.  T.  Rep.  704 ;  L. 

Rep.  1  Q.  B.  241  ; 
Chidley  v.  West  Ham  Churchwardens,  32  L.  T.  Rep. 

486; 
Tyne  Boiler  Works  Company  v.  Tynemouth  Union, 

55  L.  T.  Rep.  825 ;  18  Q.  B.  Div.  81  ; 
Oifford,  Fox,  and  Go.  v.  Chard  Union,  63  L.  T.  Rep. 

249  ;  affirmed  6  Times  L.  Rep.  431 ; 
btaiey  v.  CastUton  Overseers,  10  L.  T.  Rep.  606 ; 

5  B.  &  S.  505. 

Scott  Fox,  K.C.  (Jeeves  with  him)  for  the 
respondents. — The  real  question  is,  What  is  the 
rateable  subject,  and  our  contention  is  that  it  is 
the  land  and  buildings,  equipped  with  the 
scheduled  machines,  including  tbe  right  to  use 
the  machines,  even  "  without  further  payment " 
to  anybody.  The  rateable  subject  was,  in  the 
Tyne  Boiler  Works  case,  the  equipped  boiler 
works,  and  in  this  case  it  is  the  equipped  engi- 
neering works;  and,  as  to  the  meaning  of  the 
word  "  enhancing,"  Lord  Esher  said  in  that  case 
that  he  regarded  the  machinery,  with  which  he 
was  dealing  in  that  case,  and  which  by  agree- 
ment is  equivalent  to  the  machinery  in  this  case, 
as  included  in  the  hypothetical  demise.  The 
rating  was  only  a  rating  of  the  hereditament, 
combined  with  what  may  be  legitimately  combined 
with  it.  We  do  not  contend  that  a  rental  value 
ought  to  be  added  for  the  machinery ;  we  do  not 
rate  the  machinery  at  all,  what  we  contend  is 
that  we  merely  rate  <a  the  premises.1'  Such 
matters  as  are  not  covered  by  Lord  Esher's 
judgment  in  the  Tyne  Boiler  case,  as,  for  in- 
stance, furniture  and  the  like,  would  not  be 
included,  because  they  are  not  so  permanently 
devoted  to  the  premises  as  to  be  intended  for  the 
improvement  of  the  premises;  but  if  it  is 
machinery  which  is  within  the  class  as  designated 
by  Lord  Esher,  then  it  is  to  be  considered  in 
combination  with  the  hereditament  and  as  part 
of  the  hypothetical  demise.  That  in  terms  is 
what  Lord  Esher  said.  The  recorder  has  not 
given  the  rent  of  this  machinery,  but  he  has 
given  a  rent  for  the  combination,  and  he  was 
right  in  doing  so.  There  is  a  distinction  between 
that  which  is  part  of  the  freehold  hereditament 
and  that  which  is  part  of  the  rateable  heredita- 
ment; and,  although  these  machines  may  not 
have  been  part  of  the  freehold  hereditament,  they 
were  part  of  the  rateable  hereditament— that  is, 


the  engineering  works  as  they  stood.  It  is 
admitted  that  they  were  the  necessary  equipment 
of  an  engineering  works,  without  which  they 
would  not  be  engineering  works  at  all ;  and  if  a 
person  were  asked  what  rent  he  would  give  for 
these  works,  that  would  mean  what  rent  he  would 
give,  not  for  the  bare  buildings,  but  for  the  whole 
combination,  including  these  machines.  The  rule 
is  clearly  laid  down  by  Lord  Esher  in  the  Tune 
Boiler  case  (55  L.  T.  Rep.,  at  p.  829 ;  18  Q.  B.  Div. 
at  p.  92) :  "  I  believe  the  rule  really  to  be  that 
things  which  are  on  the  premises  to  be  rated,  and 
which  are  there  for  the  purpose  of  making,  and 
which  make  the  premises  fit  as  premises  for  the 
particular  purpose  for  which  they  are  used,  are  to 
be  taken  into  account  in  ascertaining  the  rateable 
value  of  such  premises  " ;  and  in  the  same  judg- 
ment he  deals  with  the  meaning  of  the  word 
"attached,"  and  he  distinctly  states  that,  apply- 
ing that  test  to  the  articles  in  question — ana  the 
machinery  in  this  case  is  in  the.  same  category— 
it  is  immaterial  to  inquire  whether  they  are  or  are 
not  physically  annexed  to  the  freehold,  and  that 
they  all  came  within  the  rule.  He  enlarges  the 
scope  of  "  fixture,"  and  he  includes  certain  things 
as  being  in  point  of  fact  fixtures  for  these 
purposes,  although  not  physically  attached.  That 
follows  the  judgment  of  Lord  Benman,  O.J.  in 
Beg.  v.  Quest  (7  A.  &  E.  951),  one  of  the  earliest 
cases  on  the  point.  Having  regard  to  these 
authorities,  the  judgment  of  the  recorder  was 
right.    He  also  referred  to 

Crockett  and   another  v.  Northampton  Union,  72 
L.  J.  320,  K.  B. 

Hyde  in  reply,  after  the  final  restatement  of 
the  case. — There  is  no  possible  distinction  between 
rating  the  chattels  pure  and  simple,  and  taking 
them  into  account,  as  the  recorder  has  done.  You 
are  to  take  all  that  forms  part  of  the  freehold, 
the  land,  the  building,  and  any  plant  which  is  so 
built  into  the  building  as  to  form  part  of  it ;  then 
you  are  to  ask,  will  the  tenant  give  for  that  land, 
building,  and  fixed  plant  any  higher  rent  because 
the  machines  are  there  P  If  he  will,  and  he  finds 
that  he  will  get  them  cheaper  by  reason  of  their 
being  there,  then  the  rateable  value  is  to  be  in- 
creased in  proportion,  but  they  are  not  to  be 
taken  into  account  further  than  that. 

Scott  Fox,  K.C.  was  not  called  upon  for  further 
reply. 

Lord  Alve&stone,  0.  J.— The  ultimate  boiling 
down  of  this  case  has  come  to  a  point  which! 
ventured  to  suggest  it  would  come  to  when  the 
case  was  originally  argued  before  us,  and  we  were 
urged  by  counsel  for  the  appellant  to  have  the 
case  restated  on  the  ground  that  the  recorder 
may  have  meant  something  else.  Now  that  we 
have  got  the  final  decision  of  the  recorder,  counsel 
for  the  appellant,  not  asking  the  case  to  be  again 
restated,  says  still  that  the  recorder  meant  some- 
thing else.  I  wish  to  bring  back  to  mind  what 
the  recorder  said  on  the  first  restatement,  and  I 
need  not  go  further  back  than  that.  [His  Lord- 
ship read  the  statement  as  already  set  out.]  To 
my  mind  that  was  abundantly  clear,  but  counsel 
for  the  appellant  persuaded  me  at  any  rate,  and 
perhaps  more  than  one  member  of  the  court,  that 
it  was  open  to  ambiguity.  Accordingly  the  case 
went  back  again,  and  now  this  is  the  answer :  "  I 
[  hold  that  in  inquiring  what  was  the  gross  esti- 
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mated  rental  and  the  rateable  value  the  basis  of 
the  problem  was  to  ascertain  what  was  the  rent 
which  a  hypothetical  tenant  would  give  for  the 
engineering  works  as  a  combination  of  land, 
buildings,  and  scheduled  machines  on  a  demise 
which  included  the  right  to  use  the  scheduled 
machines."  I  stop  there  because  counsel  for  the 
appellant  has  said  that  that  shows  there  is 
no  difference  between  machinery  and  buildings, 
that  there  is  no  difference  from  the  point  of  view 
of  rateability.  There  is  a  very  great  difference 
from  the  point  of  view  of  how  you  are  to  esti- 
mate the  machinery,  and  it  does  not  quite  do 
justice  to  the  learned  recorder's  statement 
to  stop  at  those  words  and  to  assume  that 
that  is  all  he  has  said.  He  goes  on :  "  That 
is  to  say,  on  the  assumption  that  the  hypo- 
thetical tenant  would  get  as  part  of  the  con- 
sideration for  the  hypothetical  rent  the  right 
to  use  such  machines  upon  the  premises  during 
his  tenancy,  and  that  in  this  way  the  scheduled 
machines  were  properly  being  taken  into  account 
as  enhancing  the  rental  and  rateable  value  of  the 
freehold.  I  also  held  that  the  value  of  the  user 
of  the  machinery  was  not  necessarily  to  be 
arrived  at  by  taking  the  cost  or  value  of  the 
machinery  and  putting  a  percentage  on  such 
value  as  has  been  done  by  the  respondents' 
valuers."  I  understand  that  to  be  an  enunciation, 
not  of  what  counsel  for  the  appellant  says  that 
he  has  rated  the  machinery,  but  that  he  has  taken 
the  machinery  into  account,  its  presence  there, 
as  enhancing  the  rateable  value.  Is  that  right  or 
is  that  wrong  P  I  cannot  give  judgment  upon 
the  matter  without  repeating  as  briefly  as  I  can 
what  I  believe  the  true  view  on  this  matter  to  be. 
It  must  be  remembered  that  this  question  has 
always  arisen  with  regard  to  machinery  which 
was  not  intended  to  be  removed  from  the  pre- 
mises, and  when  this  case  was  first  argued  before 
us  counsel  for  the  respondents  told  us  that  it 
was  agreed  that  the  machinery  in  question  all 
came  within  the  same  category  as  the  machinery 
which  was  the  subject  matter  in  the  cases  of 
Tyne  Boiler  Works  Company  v.  Tynemouth  Union 
(55  L.  T.  Rep.  825 ;  18  Q.  B.  Div.  81)  and  Laing 
v.  BUhopwearmouth  Overseers  (37  L.  T.  Rep.  781 ; 
3  Q.  B.  Div.  299).  Therefore,  no  question  arises 
here,  as  counsel  for  the  appellant  has  tried  to 
make  out,  of  the  rating  of  mere  chattels.  Now, 
is  it  right  to  take  into  account  the  presence  of 
that  machinery  as  enhancing  the  value,  where 
that  machinery  is  going  to  remain  during  the 
whole  term  of  the  demise  P  I  will  not  go  back  to 
the  case  of  Reg.  v.  Inhabitants  of  Lee  (13  L.  T. 
Rep.  704;  L.  Rep.  1  Q.  B.  241)  for  a  reason 
which  will  be  obvious ;  but  Blackburn,  J.,  a  most 
learned  judge  in  this  respect,  who  was  a  party 
to  that  decision,  when  he  came  to  Chidley  v. 
West  Ham  Churchwardens  (32  L.  T.  Rep.  486) 
said  distinctly  (at  pp.  488-9) :  "lam  not  prepared 
to  say  that  the  various  articles  described  in  the 
present  case  may  not  be  taken  into  account  as 
enhancing  the  value  of  the  premises,  but  that 
question  is  not  asked,  and  we  are  only  to  say 
whether  the  things  are  rateable."  Counsel  for 
the  appellant  says  that  he  cannot  comprehend  how 
anybody  can  understand  the  difference  or  know 
what  the  difference  is.  It  may  be  difficult  to  apply 
it  in  any  given  case,  but  Blackburn,  J.  thought 
he  saw  the  difference.  The  next  important  land- 
mark—if I  may  use  the  expression— in  these  oases 


is  Laing  v.  Bishopwearmouth  Overseers  (ubi  sup.), 
which  was  a  deliberate  attempt  by  the  parish 
valuers  on  the  one  hand  to  include  all  machinery, 
and  the  representatives  of  the  owners  on  the 
other  hand  to  prevent  any  machinery  from  being 
included  at  all,  and  to  maintain  the  position  that 
if  the  machinery  was  not  affixed  to  the  freehold 
and  merely  rested  on  the  ground  by  its  own 
weight  it  was  a  chattel.  The  point  of  that  case 
is  to  be  found  in  par.  29  of  the  statement  of  the 
special  case  (37  L.  T.  Rep.,  at  p.  783 ;  3  Q.  B.  Div., 
at  p.  303),  where  it  was  found  that  "  the  whole  of 
the  buildings,  foundations,  engines,  shafting,  and 
other  machinery  included  in  the  appendix,  were 
intended  to  be  used  in  the  shipbuilding  and 
repairing  yard,  the  subject  of  the  assessment," 
for  the  purpose  of  building  and  repairing  ships 
and  vessels,  and  so  forth.  I  need  not  read  the 
whole  of  that  paragraph.  Therefore  that  case 
pointed  out  that,  for  the  purpose  of  enhancing 
the  value,  it  was  not  the  mere  fact  that  the 
machinery  was  to  be  there,  but  that  that  ma- 
chinery, or  machinery  like  it,  was  to  be  machinery 
which  would  be,  if  I  may  use  the  expression,  a 
permanent  equipment.  That  case,  if  I  remember 
rightly,  did  not  go  to  the  Court  of  Appeal ;  but 
upon  that  case  being  decided  another  very 
vigorous  attempt  was  made  to  try  and  get  a 
reversal  of  that  decision,  and  the  case  of  Tyne 
Boiler  Works  Company  v.  Tynemouth  Union  (ubi 
sup.)  was  stated  for  that  purpose.  Now,  in  con- 
sequence of  what  has  been  said  during  the  argu- 
ment of  this  case,  that  the  Tyne  Boiler  Works 
case  only  meant  to  rate  things  which  were  affixed 
to  the  freehold,  I  must  call  attention  to  a  para- 
graph of  that  case.  It  is  said  (18  Q.  B.  Div.,  at 
p.  82) :  "  It  will  be  seen  on  referring  to  the  report 
below  that  some  of  the  machines  were  not  attached 
either  to  the  soil  or  building,  but  rested  by  their 
own  weight  on  the  ground  " — there  was  therefore 
no  question  about  those  being  attached  to  the 
freehold — "or  on  cement  or  stone  foundations 
specially  prepared  for  them  ;  while  some  of  the 
machines  were  fixed  as  described  in  the  case.  The 
object  of  the  attachment  of  the  machines  was  to 
steady  them,  and  it  did  steady  them  in  working, 
and  the  method  of  attachment  was  convenient 
when  occasion  arose  for  their  removal."  Then 
further  on  it  is  said :  "  The  respondent*  contended 
that  the  machinery  and  plant  were  necessary  to 
the  beneficial  occupation  of  the  premises  as  boiler 
works,  that  being  the  business  to  whioh  they 
were  appropriated,  and  that  they  ought  to  be 
taken  into  consideration  as  enhancing  the  rateable 
value  of  the  premises  to  which  they  were  attached." 
If  I  may  be  allowed  to  say  so,  those  words  were 
taken  from  the  judgment  of  Blackburn,  J.  in  the 
case  of  Chidley  v.  West  Ham  Churchwardens  (ubi 
sup.).  I  was  one  of  the  counsel  for  the  respon- 
dents in  that  case,  and  we  put  the  fastening 
down  which  we  thought  through  that  expres- 
sion of  Blackburn,  J.  would,  at  any  rate,  fasten 
our  legal  proposition,  and,  as  it  turned  out, 
we  were  successful.  Then  when  that  case  of  the 
Tyne  Boiler  Works  Company  came  before  the 
Court  of  Appeal,  it  was  strenuously  argued,  as  it 
has  been  in  this  case  now  before  us,  that  the 
machinery  must  be  attached  to  the  freehold,  but 
Lord  Esher,  M.R.,  in  the  passage  whioh  I  have 
read  during  the  argument  from  his  judgment, 
would  not  nave  anything  to  do  with  the  attach- 
ment argument,  but  said  (55  L.  T.  Rep.,  at  p.  829 ; 
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18  Q.  B.  Div.,  at  p.  92)  that  the  role  was,  "  that 
things  which  are  on  the  premises  to  be  rated,  and 
which  are  there  for  the  purpose  of  making,  and 
which  make  the  premises  fit  as  premises  for  the 
particular  purpose  for  which  they  are  used,  are 
to  be  taken  into  account  in  ascertaining  the  rate- 
able value  of  such  premises,"  and  he  calls  atten- 
tion to  Chidley  v.  West  Ham  Churchwardens  (ubi 
sup.),  as  being  the  case  which  had  recognised  the 
doctrine  which  he  was  then  enunciating  in  the 
Court  of  Appeal.  I  will  not  refer  again  to  my 
own  judgment  given  in  the  year  1902  in  the  case 
of  Crockett  and  another  v.  Northampton  Union 
(72  L.  J.  320,  K.  B. ;  Byde's  Rating  Appeals 
1894-1904,  p.  269),  which  was  an  attempt,  how- 
ever imperfect,  to  express  the  same  view  in  my 
own  way.  When  we  find  a  ekilled  recorder  say- 
ing distinctly :  "  1  have  not  rated  this  machinery 
as  such/*  and  that  is  what  he  says  distinctly  in 
terms  in  the  finding  which  he  has  last  sent  up  to 
us,  because  he  there  says :  "  The  value  of  the 
machinery  was  only  taken  into  account  as  in 
some  way  enhancing  the  rent,  and  1  put  no 
separate  value  on  the  machinery  as  such  "  ;  when 
we  find  him  further  stating  that  he  has  only 
considered  the  value  of  the  machinery  as 
enhancing  the  rent,  it,  at  any  rate,  is  a  statement 
that  he  has  attempted  to  solve  the  proposition, 
which  Lord  Esher  said  was  the  proper  proposition. 
I  cannot  accede  to  the  argument  for  the  appellant, 
because,  however  experienced  the  appellant's 
counsel  may  be,  he  has  told  us  that  no  man  could 
solve  the  problem :  but,  notwithstanding  that, 
someone  has  to  solve  it.  I  come  to  the  conclusion 
that  the  learned  recorder  in  his  restatement  has 
made  it  perfectly  clear,  as  I  thought  it  was  when 
the  case  was  first  opened,  that  he  has  merely 
regarded  the  presence  of  the  machinery  there 
and  its  value  as  an  element  which  would  lead  a 
tenant  to  pay  more  for  the  combined  rateable 
value — that  is  to  say,  the  land  and  buildings  and 
the  right  of  using  the  scheduled  machines  as 
enhancing  the  value  of  these  premises,  which 
would  not  have  been  enhanced  had  the  machinery 
not  been  in  the  place  at  all.  1  therefore  come 
to  the  conclusion  that  the  learned  recorder  was 
auite  right,  and  that  the  objection  taken  to  his 
finding  fails,  and  that  the  respondents  are  entitled 
to  succeed. 

Kennedy,  J. — I  am  of  opinion  that  the  case 
is  covered  by  the  decision  of  the  Court  of  Appeal 
in  the  case  of  Tyne  Boiler  Works  Company  v. 
Tynemouth  Union  (ubi  sup.). 

Bid  let,  J. — I  also  am  of  the  same  opinion. 
I  think  that  the  case  is  covered  by  the  decision 
in  the  Tyne  Boiler  Works  case  (ubi  sup.),  I  do 
not  therefore  see  any  means  of  coming  to  any 
other  conclusion  than  that  the  judgment  ought 
to  be  for  the  respondents. 

Appeal  dismissed.    Leave  to  appeal. 

Solicitors  for  the  appellant,  Vincent  and  Vincent, 
for  Day  and  Yewdall,  Leeds. 

Solicitors  for  the  respondents,  Pitman  and 
Sons,  for  Emsley,  Son,  and  Smith,  Leeds. 


May  16  and  22,  1905. 

(Before  Lord  Alvbbstone,  O.J.,  Kennedy  and 

Bidlby,  J  J.) 

Bex  v.  Tolhubst  and  othebs  (Licensing 
Justices  of  Penge) ;  Ex  parte  Fabbell. 

Bex  v.  Cox  and  othebs  (Licensing  Justices  of 
Gore  Division) ;  Ex  parte  West,  (a) 

Licensing — Renewal  of  licence — House  not  needed 
in  neighbourhood — Report  by  justices  to  quarter 
sessions — Notice  to  licence-holder — Evidence  on 
oath— Licensing  Act  1872  (35  A  36  Vict.  c.  94), 
s.  42— Licensing  Act  1904  (4  Edw.  7,  c.  23),  s.  1, 
subs.  2. 

Licensing  justices,  informing  their  opinion  under 
sub-sect.  2  of  sect.  1  of  the  Licensing  Act  1904 
"  that  the  question  of  the  renewal  of  any  par- 
ticular existing  on-licences  requires  considera- 
tion on  grounds  other  than  those  on  which  the 
renewal  of  an  existing  on-licence  can  be  refused 
by  them,"  cannot  act  merely  on  their  own  motion 
or  their  own  knowledge  and  report  a  house  to 
quarter  sessions  without  notice  being  given  to 
the  licence-holder,  though  they  are  not  neces- 
sarily to  exclude  their  own  knowledge  of  the 
locality  and  of  the  needs  of  the  neighbourhood. 

It  is  therefore  a  condition  precedent  to  the  right 
of  the  justices  to  refer  to  quarter  sessions  the 
question  of  the  renewal  of  an  existing  on-licence 
that  written  notice,  as  provided  by  sect.  42  of 
the  Licensing  Act  1872,  should  be  given  to  the 
licence-holder,  so  as  to  give  him  the  opportunity 
of  being  present,  and,  if  he  so  desires,  of  tender- 
ing evidence  in  favour  of  renewing  the  licence, 
instead  of  reporting  it  to  quarter  sessions.  The 
evidence  given  before  the  justices  must  be  given 
upon  oath,  though  there  need  not  be  detailed 
evidence  as  to  the  differentiation  between  public- 
house  and  public-house,  and  the  amount  of 
evidence  required  for  reporting  the  licence  to 
quarter  sessions  may  be  less  than  that  which 
would  be  required  if  the  justices  had  finally  to 
decide  the  question  whether  the  licence  should  be 
renewed  or  not. 

Bulbs  nisi  for  writs  of  prohibition  and  mandamus 
to  the  licensing  justices  of  the  Penge  division  of 
the  county  of  Kent. 

The  first  rule  was  for  a  writ  of  prohibition  to 
prohibit  the  licensing  justices  from  further  pro- 
ceeding in  the  matter  of  referring  to  quarter 
sessions  the  application  of  one  Arthur  J.  Farrell 
for  the  renewal  of  his  licence  of  the  Duke  of 
Edinburgh  beerhouse. 

The  second  rule  was  for  a  writ  of  mandamus  to 
the  same  justices  to  hear  and  determine  the 
application  for  the  renewal  of  the  licence  of  the 
Duke  of  Edinburgh  beerhouse  according  to  law. 

The  affidavit  of  the  applicant  Arthur  James 
Farrell,  upon  which  the  rules  were  obtained,  set 
out  the  following  facts  : — 

The  applicant  was  the  holder  of  a  justices' 
licence  authorising  the  retail  sale  of  beer  for  con- 
sumption on  the  premises  known  as  the  Duke  of 
Edinburgh  beerhouse,  Arpley-road,  in  the  Penge 
division  of  the  countv  of  fcent.  The  justices' 
licence  in  respect  of  the  premises  had  been  held 
by  him  for  a  period  of  about  three  years,  and  was 
in  force  after  the  date  of  the  passing  of  the 
Licensing  Act  1904,  and  was  an  "existing  on- 
licence  "  within  the  meaning  of  that  Act. 

(a)  Beporttd  by  W.  W.  Okb,  Eiq.,  B»rrUt«r-»t«L»w. 
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On  the  11th  Feb.  1905  the  applicant  was  Berved 
with  a  notice,  signed  by  the  clerk  of  the  licensing 
justices  of  the  Penge  division,  as  follows : 

Sir, — Take  notioe  that  tbe  justices  of  the  above 
division  require  you  to  attend  in  person  at  tbe  adjourned 
general  annual  licensing  meeting  for  the  above  division 
to  be  held  on  Tuesday,  the  21  at  day  of  February  ins 'ant, 
at  the  Court-houee,  Anerley,  at  ten  o'clock  in  the  fore- 
noon, to  apply  for  tbe  renewal  of  your  licence  for  the 
sale  of  intoxicating  liquors  in  respect  of  the  above- 
mentioned  licensed  premises,  and  that  the  special  cause 
therefor  personal  to  yourself  is  that  such  licence  is  not 
required  for  the  needs  of  the  neighbourhood  and  is 
therefore  unnecessary. — Dated  this  eleventh  day  of 
February  1905. — C.  Gordon  Liddlb,  Clerk  to  the 
Licensing  Justices. 

On  the  21st  Feb.  1905,  pursuant  to  the  above 
notice,  the  applicant  attended  the  adjourned 
general  annual  licensing  meeting  for  the  Penge 
division,  held  at  Anerley,  when  six  jastices  were 
present  and  constituted  the  meeting. 

Before  the  consideration  by  the  justices  of  the 
application  for  the  renewal  of  the  applicant's 
licence,  the  licences  of  all  the  licensed  premises 
in  the  vicinity  of  the  applicant's  beerhouse  had 
been  renewed  by  the  jastices  without  any  inquiry 
being  held  in  open  court  in  respect  of  any  such 
licences. 

The  application  of  the  applicant  was  the  first 
heard  at  the  adjourned  meeting,  and,  when 
counsel  applied  on  his  behalf  for  the  renewal  of 
his  licence,  the  justices  intimated  that  evidence 
would  be  called  in  support  of  the  above  objection 
served  on  him.  The  clerk  of  the  justices  then 
called  as  a  witness  Inspector  Sly,  an  inspector  of 
police  for  the  Penge  division.  The  inspector  was 
duly  sworn,  and  gave  the  evidence  set  forth  in  the 
affidavit  of  Charles  H.  Field,  a  clerk  to  Messrs. 
Knapp- Fisher  and  Sons,  solicitors,  filed  in  support 
of  this  application. 

The  verified  shorthand  note  of  the  evidence  of 
Inspector  Sly,  as  given  in  Mr.  Field's  affidavit, 
was  as  follows : 

I  have  made  oertain  inquiries  at  the  request  of  the 
justices.  The  house  ia  situate  in  the  Arpley-road, 
Penge,  at  the  corner  of  Evelina-road.  In  a  circle  within  a 
radius  of  one-eighth  of  a  mile,  taking  as  a  centre  the  house 
in  question,  there  are  533  inhabited  houses,  twenty-two 
uninhabited  houses,  and  a  population  estimated  upon  the 
average  of  five  persons  to  each  inhabited  house  of  2665. 
There  are  five  houses  with  full  on-licences,  two  houses 
with  beer  on-licences,  and  four  houses  with  off-licences 
within  that  one-eighth  of  a  mile  circle.  Within  a  radius 
of  one-fourth  of  a  mile  taking  the  samo  oontre,  there  are 
in  addition  four  houses  with  full  on-licences,  two  houses 
with  beer  on-licences,  and  five  houses  with  off-licences. 
I  know  the  locality,  and  with  my  knowledge  I  say  that 
it  is  a  fair  average.  I  cannot  say  what  the  population 
is.  The  house  is  close  to  the  police-station,  and  under 
frequent  supervision.  Cross-examined :  In  the  Beoken- 
ham-road,  the  Waterman's  Arms  is  in  this  district.  It 
is  a  public-house.  The  Pawleyn  Arms  and  the  Gold- 
smiths' Arms,  full  on-licences,  and  the  London  Tavern 
are  all  in  the  one-eighth  mile  radius.  These  houses  are  all 
in  the  immediate  vicinity.  All  these  licences  have  been 
renewed.  The  dwelling-houses  in  the  vicinity  of  the 
Duke  of  Edinburgh  are  principally  one  story.  I  know 
nothiog  of  the  trade  of  the  house.  The  licence  has 
been  at  the  house  about  three  years.  I  have  received 
no  complaint.  If  there  had  been  any,  I  should  have 
heard. 

It  was  further  stated  in  Mr.  Field's  affidavit 
that  he  was  also  present  in  the  court-house  at 


Brier  ley  when  the  justices  gave  their  decision  on 
the  28th  Feb.,  and  that  no  further  evidence  was 
given  before  the  justices  on  that  occasion  in  the 
matter  of  the  application  for  the  renewal  of  tbe 
licence,  and  that  the  chairman  merely  stated  that 
the  justices  had  decided  to  refer  the  question  of 
the  renewal  of  the  licence  to  quarter  sessions. 

The  applicant' 8  affidavit  further  stated  that  no 
other  evidence  was  called  before  the  jastices  in 
regard  to  the  renewal  of  his  licence,  and  counsel 
submitted  on  his  behalf  that  the  evidence  was  not 
sufficient  in  law  to  support  the  objection,  and  that 
upon  the  evidence  given,  and  in  the  absence  of 
any  evidence  showing  that  his  house  was  less 
required  by  the  needs  of  the  neighbourhood  than 
the  other  licensed  houses  in  the  same  vicinity, 
the  licences  of  which  had  all  already  been  renewed 
without  any  inquiry  in  open  court,  the  jastices 
could  not  in  law  refer  the  question  of  the 
renewal  of  his  licence  to  quarter  sessions  under 
sect.  1  of  the  Licensing  Act  1904. 

In  support  of  the  above  submission  his  counsel 
referred  particularly  to  sect.  42  of  the  Licensing 
Act  1872,  and  the  case  of  Raven  v.  Southampton 
Justices  (90  L.  T.  Rep.  94;  (1904)  1  K.  B.  430). 

The  justices,  haviDg  reserved  their  decision  in 
the  matter  of  the  licence  until  a  later  date, 
intimated  at  a  further  adjourned  meeting,  held  on 
the  28th  Feb.  1905,  that  they  had  decided  to  refer 
the  applicant's  licence  to  quarter  sessions  under 
sect.  I  of  the  Licensing  Act  1904;  aid  the 
applicant  submitted  that,  in  deciding  to  refer  his 
licence  to  quarter  sessions  in  the  manner  and 
upon  the  evidence  above  mentioned,  the  justices 
did  not  in  law  consider  his  application  for  the 
renewal  of  his  licence  in  accordance  with  the 
Licensing  Acts  1828  to  1902,  as  by  sect.  1  of  the 
Licensing  Act  1904  they  were  required  to  do,  and 
that  his  application  had  not  been  heard  according 
to  law. 

The  above  rules  were  then  obtained. 

In  the  affidavit  made  by  Mr.  Tolhurst,  chair- 
man of  the  justices,  on  behalf  of  the  justices 
he  stated  that  he  had  for  thirty- six  years 
resided  at  Beckenham,  and  for  sixteen  years 
had  been  a  justice  of  the  peace  for  the 
Penge  division,  and  one  of  the  licensing  justices; 
that  he  was  familiar  with  the  licensed  houses  in 
the  division ;  that  he  knew  the  Duke  of  Edin- 
burgh, and  was  fully  acquainted  with  its  accom- 
modation and  locality,  as  also  with  the  accom- 
modation of  the  licensed  houses  in  its  neighbour- 
hood, and  particularly  those  referred  to  in  the 
evidence  of  Inspector  Sly  ;  and  that  the  licensing 
justices  were  also  provided  with  plans  of  the 
houses  as  required  by  the  licensing  laws.  Besides 
the  knowledge  he  thus  possessed,  the  Duke  of 
Edinburgh  had  been  from  time  to  time  brought 
to  his  notice  in  connection  with  cases  brought 
before  him,  when  forming  with  others  a  court  of 
summary  jurisdiction,  and  he  knew  of  no  means 
by  which  he  could  exclude  from  his  consideration 
the  knowledge  he  possessed  as  to  the  Duke  of 
Edinburgh,  of  the  licensed  houses  in  its  neigh- 
bourhood, and  the  needs  of  the  neighbourhood, 
when  forming  an  opinion  as  to  whether  it  ought 
to  be  reported  to  the  Court  of  Quarter  Sessions  as 
not  being  required  for  the  needs  of  the  neighbour- 
hood. The  consideration  of  the  licences  in  the 
division  had  for  a  considerable  time  been  under 
the  notice  of  the  licensing  justices,  and,  had  it  not 
been  for  the  fact  that  legislation  was  proposed, 
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they  should  in  the  year  1903  have  objected  to  the 
renewal  of  this  and  other  licences  in  the  division, 
EBnot  being  required  for  the  needs  of  the  neigh- 
bourhood, and  at  the  licensing  meeting  on  the 
9th  Feb.  1904  he,  with  the  assent  of  the  other 
justices,  made  an  announcement  to  that  effect, 
and  stated  that  next  year  they  would  go  into  the 
whole  question.  Subsequently  thereto  the  whole 
of  the  licensed  houses  in  their  district  were 
personally  inspected  by  certain  of  the  justices, 
and,  after  the  matter  had  been  fully  discussed  by 
the  licensing  justices,  they  at  the  annual  meeting 
in  1905  decided  to  adjourn  the  applications  for 
renewal  in  the  case  of  certain  licensed  houses 
(including  the  Duke  of  Edinburgh).  At  the 
adjourned  meeting  on  the  21st  Feb.  1905  the 
chairman,  with  the  assent  of  the  other  justices, 
made  a  statement  that  in  the  case  of  the  fourteen 
licences  postponed  they  would  renew  nine  for  the 
time  being,  and  that  in  the  case  of  five  others 
(including  the  Duke  of  Edinburgh)  they  had 
decided  to  serve,  and  had  in  fact  served,  notices 
of  objection;  that  those  cases  would  be  further 
considered  and  a  decision  come  to  after  hearing 
the  evidence,  and  that  they  had  asked  the  police 
to  obtain  certain  information  for  them  which  they 
would  then  proceed  to  receive  on  oath.  They 
then  proceeded  to  hear  the  five  remaining  cases 
in  respect  of  which  notices  of  objection  had  been 
gi?en,  and  they  reported  four  of  these  (including 
the  applicant's  house)  as  in  their  opinion  not . 
being  required  for  the  needs  of  the  neighbour- 
hood. In  the  case  of  the  applicant's  house  no 
evidence  was  called  or  tendered  by  the  applicant, 
nor  did  he  by  evidence  or  argument  suggest  that 
there  were  not  too  many  licensed  houses  for  the 
needs  of  the  neighbourhood  around  his  house,  or 
that  any  other  house  ought  to  be  reported  in 
preference  to  his  own ;  in  three  of  the  cases  the 
applicants  called  evidence.  Having  heard  the 
evidence,  the  justices  adjourned  the  further  con- 
sideration of  the  five  cases,  and  they  gave  their 
decision  on  the  28th  Feb.,  and,  after  fully  discuss- 
ing the  matter  between  themselves,  they  decided 
to  renew  the  five  licences  (including  the  applicant's 
licence)  provisionally,  and  "refer  them  to  quarter 
sessions  under  the  provisions  of  the  Licensing 
Act  1904  on  the  ground  that  they  are  not  required 
for  the  needs  of  the  neighbourhood." 

And  I  Bay  that  in  forming  my  opinion  as  to  the 
Duke  of  Edinburgh  I  was  actuated  solely  by  the  evi- 
dence given  by  the  police  and  the  knowledge  of  the 
bouse  I  possessed  and  of  the  houses  in  the  neighbour- 
hood, both  as  to  their  oharaoter,  situation,  and  structural 
suitability,  and  the  manner  in  which,  from  my  actual 
knowledge,  the  Dnke  of  Edinburgh  compared  with  the 
other  houses  in  the  neighbourhood  whose  licences  were 
renewed.  I  respeotfully  say  that  I  could  not  form  any 
opinion  in  regard  to  the  house  other  than  that  I  have 
expressed.  In  my  opinion  the  number  of  licensed  houses 
is  atitt  in  excess  of  the  needs  of  the  neighbourhood. 

The  Licensing  Act  1904  (4  Edw.  7,  c.  23) 
provides: 

Sect.  1  (1).  The  power  to  refuse  the  renewal  of  an 
existing  on-lioence,  on  any  ground  other  than  the  ground 
that  the  licensed  premises  have  been  ill-oonduoted  or 
are  structurally  deficient  or  structurally  unsuitable,  or 
grounds  connected  with  the  oharaoter  or  fitness  of  the 
proposed  holder  of  the  licence,  or  the  ground  that  the 
renewal  would  be  void,  shall  be  vested  in  quarter 
Minions  instead  of  the  justices  of  the  licensing  district, 
but  shall  only  be  exercised  on  a  reference  from  thoee 


justices  and  on  payment  of  compensation  iu  accordance 
with  this  Act.  In  every  case  of  the  refusal  of  the  renewal 
of  an  existing  on-licence  by  the  justices  of  a  lioensing 
district,  they  shall  speoify  in  writing  to  the  applicant 
the  grounds  of  their  refusal.  (2)  Where  the  justioes  of 
a  lioensing  distriot,  on  the  consideration  by  them,  in 
accordance  with  the  Licensing  Aots  1828  to  1902,  of 
applications  for  the  renewal  of  lioenoes,  are  of  opinion 
that  the  question  of  the  renewal  of  any  particular 
existing  on-lioenoes  requires  consideration  on  grounds 
other  than  those  on  which  the  renewal  of  an  existing 
on-licence  can  be  refused  by  them,  they  shall  refer  the 
matter  to  quarter  sessions,  together  with  their  report 
thereon,  and  quarter  sessions  shall  consider  all  reports 
so  made  to  them  and  may,  if  they  think  it  expedient, 
after  giving  the  persons  interested  in  the  licensed  pre- 
mises and,  unless  it  appears  to  quarter  sessions  unneces- 
sary, any  other  persons  appearing  to  them  to  be  inter- 
ested in  the  question  of  the  renewal  of  the  licence  of 
those  premises  (including  the  justice*  of  the  lioensing 
distriot),  an  opportunity  of  being  heard  and,  subjeot 
to  the  payment  of  compensation  under  this  Act,  refuse  the 
renewal  of  any  licence  to  whioh  any  suoh  report  relates. 

The  Licensing  Act  1872  (35  &  36  Yict.  c.  94) 
provides : 

Sect.  42.  Where  a  licensed  person  applies  for  a 
renewal  of  his  lioenoe  the  following  provisions  shall 
have  effect :  (1)  He  need  not  attend  in  person  at  the 
general  annual  lioensing  meeting  unless  he  is  required 
by  the  licensing  justioeB  [for  some  special  cause  personal 
to  himself]  so  to  attend.  (2)  The  justioes  shall  not 
entertain  any  objection  to /the  renewal  of  suoh  lioenoe, 
or  take  any  evidence  with  respect  to  the  renewal  thereof, 
unless  written  notice  of  an  intention  to  oppose  the 
xenewai  of  suoh  lioenoe  [and  stating  in  general  terms 
the  grounds  of  opposition]  has  been  served  on  such 
holder  not  less  than  seven  days  before  the  commence- 
ment of  the  general  annual  lioensing  meeting.  Pro- 
vided that  the  licensing  justices  may,  notwithstanding 
that  no  notice  has  been  given,  on  an  objection  being 
made,  adjourn  the  granting  of  any  lioenoe  to  a  future 
day,  and  require  the  attendance  of  the  holder  of  the 
licence  on  such  day,  when  the  case  will  be  heard  and 
the  objeotion  considered,  as  if  the  notice  hereinbefore 
prescribed  had  been  given.  (3)  The  justioes  shall  not 
reoeive  any  evidence  with  respect  to  the  renewal  of 
suoh  licence  whioh  is  not  given  on  oath.  Subjeot  as 
aforesaid,  licences  shall  be  renewed  and  the  powers  and 
discretion  of  justices  relative  to  suoh  renewal  shall  be 
exercised  as  heretofore. 

The  words  in  brackets  were  inserted  in  this 
section  by  sect.  26  of  the  Licensing  Act  1874. 

Avory,  K.O.  (Hohler  with  him),  for  the  justices, 
showed  cause  against  the  rules. — With  regard  to 
the  writ  of  prohibition,  there  are  two  objections. 
In  the  first  place,  these  licensing  justioes  were 
not  a  tribunal  to  which  a  prohibition  can  lie, 
because  prohibition  only  lies  to  a  court  or 
tribunal  exercising  judicial  functions ;  and,  in 
the  second  place,  there  was  in  this  case  nothing 
left  for  the  justices  to  do— prohibition  will  not  lie 
after  an  act  has  been  done.  The  licensing 
justices  had  referred  the  matter  to  quarter  ses- 
sions, and  they  are  not — like  the  quarter  sessions 
— a  tribunal  to  which  prohibition  will  lie :  (Short 
and  Mellor,  p.  70).  The  proceedings  to  be  pro- 
hibited must  be  of  a  judicial  character,  and  it 
has  been  held  not  to  apply  to  a  preliminary  in- 
vestigation of  the  Local  Government  Board: 
(16  ,  p.  71).  As  the  decisions  now  stand,  certiorari 
will  not  lie  to  them,  as  they  are  not  a  court,  and 
a  fortiori  prohibition  will  not  lie.  The  only  case 
in  which  the  matter  was  discussed  was  Reg.  v. 
Local  Government  Board  (48  L.  T.  Rep.  173,  at 
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p.  181 ;  10  Q.  B.  Div.  309,  at  pp.  320-1),  but  the 
point  was  not  decided  as  to  whether  prohibition 
would  go  to  the  board.    The  utmost  to  which 
Brett,  L.J.  there  says  it  ought  to  be  extended 
is   when  the  Legislature  has  intrusted  to  any 
body  of  persons  the  power  of  imposing  an  obli- 
gation  upon    individuals.    Hera   the   licensing 
justices  are  not  seeking  to  impose  an  obligation 
on  anyone,  and  therefore  prohibition  ought  not 
to  go  to  them.    Then,  with  regard  to  the  man- 
damus,  the  merits  of  th9  case  can  undoubtedly  be 
raised  by  mandamus.    In  this  case  no  question 
arises  as  to  the  non-compliance  with  the  provi- 
sions of  sect.  42  of  the  Licensing  Act  of   1872. 
Notice   to   attend    was    given   to    the   licence- 
holder  ;  evidence  was  given  and  taken  on  oath,  so 
that  no  question  of  procedure  can  be  raised  here. 
But  it  is  said  that  there  was  not  a  sufficient  hear- 
ing of  the  case  by  the  justices  before  they  made 
their  report.    The  duties  of  the  justices  in  this 
respect  are  prescribed  by  sect.  1,  sub-sect.  2,  of 
the  Licensing  Act  1904,  which    provides   that 
where,  on  applications  for  renewals  of  licences, 
the   licensing   justices    "are  of   opinion" — not 
where  they  deoide — "  that  the  renewal  of  any 
particular  existing  on-licences  requires  conside- 
ration/' and  so  on.    The  question,  therefore,  has 
quite  a  different  aspect  from  that  which  they 
would  have  to  deal  with  if  they  had  to  finally 
deoide  as  to  the  renewal,  as  in  Raven  v.  South- 
ampton Justices  (90  L.  T.  Rep.  94 ;  (1904)  1  K.  B. 
430).    The  justices  are  not  called  upon  to  decide 
whether  the  licence  ought  to  be  renewed  or  not ; 
that  lies  with  the  quarter  sessions.    They  are 
merely   called   upon   to   say   whether,  in   their 
opinion,  that  question  as  to  the  renewal  requires 
consideration.   [Lord  Alyerstoni,  O.J.  referred 
to  Rex  v.  Farnham  Justices  (86  L.  T.  Rep.  839 ; 
B.o.  Rex  v.  Howard  (1902)  2  K.  B.  363).]    The 
chief  feature  of  that  case  was  that  the  justices 
could  act  upon  their  own  knowledge,  and  the 
court  held  that  the  fact  that  the  justices  had 
acted  upon  their  own  knowledge  was  no  objection 
to  their  giving  a  decision  in  the  case.    Even 
taking  the  words  in  sub-sect.  2,  "  in  accordance 
with  the  Licensing  Acts  1828  to  1902,"  those 
words  have  been  satisfied  in  this  case.    The  point 
in  the  Southampton   case   (ubi  sup.)    was  that 
there  was  no  evidence  to  distinguish  the  house  in 
question  from  any  other  houses  in  the  neighbour- 
hood, but  there  was  evidence  that  there  were  too 
many  houses.    Here  the  affidavit  of  the  justices 
showed  that  in  that  respect  all  that  was  required 
by  the  Southampton  case  {ubi  sun ),  or  the  Farn- 
ham case  (ubi  sup.)9  was  complied  with.    They 
had  the  plans  before  them,  and  they  could  act  on 
their  own  view  or  their  own  knowledge.    They 
have  not  to  make  out  that  they  have  acted  in 
accordance   with  the  law  as  it   was  before  the 
Act  of  1904 ;    but,  even  if  they  had,  upon  the 
affidavits  they  have  complied  with  all  the  require- 
ments of  the  previous  law.    They  were  therefore 
right. 

Frederick  Low,  K.O.  and  Bruce  Williamson  in 
support  of  the  rules. — The  effect  of  the  legislation 
is  simply  this,  that  the  licensing  justices  have  still 
to  hear  and  determine  in  the  same  way  as  before 
the  Act,  as  to  matters  within  their  jurisdiction. 
Before  the  Act  of  1904,  the  question  for  them  was, 
Shall  the  licence  be  renewed  P  Since  the  Act,  the 
question  is,  Shall  the  licence  be  reported  to  quarter 
sessions?    It  leaves  them  in  exactly  the  same 


position  as  before,  except  as  to  the  form  of  their 
decision.  The  question  is  not  the  same,  but  the 
method  in  which  the  investigation  is  to  be  con- 
ducted is  the  same.  By  the  sub- section  the  in- 
vestigation is  to  be  in  accordance  with  the  Licensing 
Acts  1828  to  1902,  and  that  applies  sect.  42  of  the 
Act  of  1872,  which  deals  with  the  procedure  the 
justices  have  to  follow  in  granting  renewals. 
There  is  no  difference  between  the  way  in  which 
they  are  to  form  their  opinion  as  to  what  they  are 
going  to  send  to  the  quarter  sessions  and  what 
they  are  going  to  decide  themselves.  The  old 
procedure  is  still  in  force,  and  the  only  difference 
is  in  the  result.  The  next  and  substantial  ques- 
tion is,  Was  there  any  evidence  upon  which 
the  justices  were  entitled  to  do  what  they  did  in 
reporting  this  house  P  It  is  submitted  there  was 
no  sufficient  evidence  to  support  the  objection. 
The  evidence  here  was  the  same  as  in  Raven  v. 
Southampton  Justices  (ubi  sup.)f  and  nothing  more, 
with  the  exception  that,  instead  of  having  a  map  as 
in  that  case,  a  polioe  officer  was  called.  They  can 
only  send  a  oase  forward  upon  some  evidence 
relating  to  the  particular  house.  The  only  sug- 
gestion is  that  the  houses  in  the  neighbourhood 
were  one-story  bouses,  which  applies  to  the 
other  houses  as  well,  and  has  nothing  to  do  with 
the  question.  There  was  no  evidence  whatever  to 
distinguish  this  house  from  any  other  house  in 
the  neighbourhood,  or  to  show  that  it  compared 
unfavourably  in  structure  or  otherwise,  and  the 
evidence  would  be  equally  applicable  to  any  of  the 
other  houses  referred  to  by  the  police  officer.  The 
words  in  sub-sect.  2,  "in  accordance  with  the 
Licensing  Acts  1828  to  1902,"  incorporate  the 
whole  procedure  of  the  Licensing  Acts,  and  either 
the  licenoe-holder  is  entitled  to  be  summoned 
under  sect.  42  with  all  the  rights  thereunder,  or 
there  need  not  be  any  investigation  at  all  and  the 
licence  may  be  forfeited  without  the  licence- 
holder  knowing  anything  about  it,  and  without 
either  giving  him  notice  or  holding  an  inquiry. 
That  could  not  be  a  consideration  of  the  oase  in 
accordance  with  the  Licensing  Acts.  The  test  as 
to  whether  sect.  42  applies  or  not  is,  Is  the 
licence-holder  entitled  to  be  present  P  If  he  is, 
then  he  is  entitled  to  notice  and  the  other  pro- 
cedure of  sect.  42  follows,  the  onus  being  upon 
the  person  objecting.  The  licensing  justices 
are  authorised  to  act  in  public  and  in  public 
only.  They  are  bound  to  give  public  notice  of. 
their  meetings  and  to  hold  a  public  inquiry,  and 
it  must  be  a  real  inquiry  in  which  they  act  judi- 
cially (8harpe  v.  Wakefield,  64  L.  T.  Rep.  180 ; 
(1891)  A.  0.  173).  With  regard  to  the  prohibition, 
if  the  applicant's  contention  is  right,  he  is  entitled 
to  prohibition  at  any  stage.  It  is  a  fallacy  to  con- 
tend that  because  it  was  held  in  Boulter  v.  Kent 
Justices  (77  L.  T.  Rep.  288 ;  (1897)  A.  0.  556)  that 
the  licensing  justices  were  not  a  court  of  summary 
jurisdiction,  therefore  they  are  not  a  body  subject 
to  prohibition.  From  the  affidavit  of  the  justices 
it  appears  that  they  claimed  to  decide  adversely 
to  the  applicant  upon  grounds  (such  as  their 
private  knowledge)  not  mentioned  publicly  in  his 
presence  at  the  meeting. 

Rex  v.  Cox  and  others  (Justices  of  the  Gore 
Division  of  Middlesex) ;  Ex  parte  West. 

The  arguments  in  this  oase  were  then  heard. 
The  applications  were  for  a  writ  of  prohibition 
to  the  licensing  justices  of  the  Gore  division  of 
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the  county  of  Middlesex  to  prohibit  them  from 
farther  proceeding  in  the  matter  of  referring  to 
the  quarter  sessions  the  application  of  John  West 
for  the  renewal  to  him  of  a  licence  for  the  sale  of 
beer  and  cider  to  be  consumed  either  on  or  off  the 
premises  known  as  the  Pleasure  Boat  at  Alperton  ; 
and  for  a  mandamus  to  the  justices  to  hear  and 
determine  according  to  law  his  application  for 
the  renewal  of  his  licence  of  the  Pleasure  Boat. 

The  affidavit  of  the  applicant,  the  holder  of  the 
licence  since  May  1901,  stated  that  on  the  3rd 
Feb.  1905 — the  date  of  the  general  annual 
licensing  meeting  for  the  Gore  division — the 
applicant  did  not  attend  at  the  meeting  as  no 
objection  was  to  his  knowledge  ever  made  to  the 
renewal  of  his  licence  on  that  date,  and  that  no 
written  or  other  notice  of  an  intention  to  oppose 
the  renewal  was  ever  served  on  him ;  that  he  was 
not  required  to  attend  by  the  justices,  and  that  he 
received  no  notice  at  any  time  requiring  his 
attendance  at  any  adjourned  meeting  as  provided 
by  the  Licensing  Acts  1828  to  1904,  and  that  he 
knew  nothing  of  the  intention  of  the  justices 
until  after  the  termination  of  the  first  meeting. 
Subsequently  to  the  3rd  Feb.  he  heard  indirectly 
that  the  justices  would  hear  an  application  by 
him  for  the  unconditional  renewal  of  his  licence 
on  the  22nd  Feb.  1905,  and  he  attended  on  the 
22nd  Feb.  for  the  purpose  of  making  such 
application,  but  the  justices  refused  to  hear  his 
application  and  announced  their  intention  of 
referring  the  matter  to  quarter  sessions.  The 
justices  also  refused  to  state  the  ground  of  their 
ref  Q8al  to  unconditionally  renew  the  licence,  but 
they  renewed  it  provisionally  pursuant  to  the 
Licensing  Act  1904;  and  the  applicant  alleged 
that  the  justices  had  under  the  circumstances 
no  jurisdiction  to  refer  his  licence  to  quarter 
sessions. 

The  justices  in  their  affidavit  stated  the  follow- 
ing facts :  On  the  28th  Dec.  1904  a  committee 
cf  the  justices  of  the  Gore  division  was  appointed 
to  view  all  the  licensed  premises  in  that  division 
and  report  to  the  justices  as  to  the  existing  on- 
licences  which  required  consideration  on  grounds 
other  than  those  on  which  the  renewal  of  an 
existing  on-licence  could  be  refused  by  them 
prior  to  the  ensuing  licensing  meeting  fixed  for 
the  3rd  Feb. 

In  accordance  with  such  resolution  the  com- 
mittee did  view  all  the  licensed  premises  in  the 
division,  and  subsequently  submitted  to  the 
justices  a  list  of  fourteen  houses  the  licences  of 
which  they  considered  it  would  be  desirable  in 
the  public  interests  on  grounds  other  than  the 
four  statutory  grounds  not  to  renew,  and  amongst 
the  houses  so  reported  were  the  licensed  premises 
known  as  the  Pleasure  Boat,  Alperton. 

At  a  private  meeting  of  the  justices,  at  which 
eleven  justices  were  present,  this  report  was  con- 
sidered, and  it  was  resolved  that  three  houses 
(of  which  the  Pleasure  Boat  was  one)  should, 
pursuant  to  sects.  1  and  2  of  the  Licensing  Act 
1904,  be  reported  to  the  quarter  (sessions  of  the 
county  upon  certain  grounds,  and  it  was  arranged 
that  in  the  court  the  clerk  should  read  out  the 
names  of  all  the  licensed  houses  in  the  division, 
and  upon  the  names  of  the  three  houses  being 
read  out  the  chairman  should  state  that  the 
justices  were  of  opinion  that  the  question  of  the 
renewal  of  each  house  required  consideration  on 
grounds  other  than  those  on  which  the  renewal 
Mao.  Cab,— Yol.  XXII. 


of  an  existing  on-licence  could  be  refused  by 
them,  and  that  the  matter  would  be  referred  to 
quarter  sessions  together  with  the  report  of  the 
justices  thereon,  and  this  course  was  followed  at 
the  general  annual  meeting  on  the  3rd  Feb.  On 
the  9th  Feb.  the  applicant's  solicitor  wrote  to  the 
clerk  of  the  justices  in  reference  to  the  matter, 

and  received  an  answer  on  the  15th  Feb. 

At  the  adjourned  licensing  meeting  on  the 
22nd  Feb.,  counsel  for  the  applicant  stated  that 
he  wished  to  make  an  application  with  regard  to 
the  Pleasure  Boat.  He  suggested  that  the  course 
pursued  by  the  justices  in  giving  notice  that  they 
would  refer  the  question  of  the  renewal  of  the 
licence  to  quarter  sessions  without  prior  notice 
to  the  holder  of  the  licence  was  wrong,  and 
he  cited  several  cases  in  support  of  his  con- 
tention. During  the  argument  counsel  was 
told  that  the  notice  of  reference  to  quarter 
sessions,  with  the  report  of  the  justices,  had 
been  already  forwarded  to  quarter  sessions,  and 
counsel  for  the  applicant  was  asked  whether, 
if  the  justices  after  considering  the  matter  were 
of  opinion  that  the  procedure  was  wrong,  counsel 
would  consent  to  the  notice  given  to  quarter 
sessions  being  withdrawn,  and  the  whole  matter 
dealt  with  de  novo  at  the  adjourned  licensing 
day  to  be  fixed.  Counsel  did  not  consent  to  that 
being  done,  and,  after  further  observations  from 
him,  the  justices  retired  to  consider  the  matter. 
They  came  to  the  conclusion  that,  looking  at  the 
Act  and  the  rules  made  thereunder,  the  course  pur- 
sued by  the  justices  at  the  general  annual  meeting 
was  right;  that  their  jurisdiction  to  consider  the 
renewal  of  the  licence  on  grounds  other  than  statu- 
tory was  taken  away  from  them  by  the  Licensing 
Act  1904,  and  that  therefore  they  had  no  power 
themselves  to  hear  and  decide  the  question,  and 
that  it  was  not  necessary  for  them  to  give  notice 
to  the  licence-holder  prior  to  the  date  of  the 
general  annual  licensing  meeting  of  their  inten- 
tion to  refer  the  question  of  the  renewal  of  his 
licence  to  quarter  sessions. 

On  the  27th  Feb.  the  applicant  served  notice  of 
appeal  to  quarter  sessions  against  the  alleged 
refusal  of  the  justices  to  grant  a  renewal  of  the 
licence.  This  appeal  came  on  before  the  quarter 
sessions  in  April,  but  was  respited  pending  the 
decision  in  this  case. 

It  was  stated  in  an  affidavit  made  by  the 
manager  of  the  lessees  of  the  beerhouse  that  the 
beerhouse  was  originally  licensed  before  1869, 
and  had  been  continuously  licensed  ever  since 
that  date ;  that  the  chairman  announced  that  the 
justices  had  decided  to  refer  the  question  of  the 
renewal  to  quarter  sessions  for  compensation; 
that  no  objection  was  made  to  the  renewal  by 
the  justices  or  any  other  person  at  the  meeting, 
nor  was  any  evidence  taken  in  respect  thereof, 
nor  did  the  justices  adjourn  the  granting  of  the 
licence  to  any  future  day  as  provided  by  the 
Licensing  Acts  1828  to  1904 ;  that  the  announce- 
ment by  the  chairman  was  the  only  reference 
made  to  the  beerhouse,  and  that  no  complaint 
had  ever  been  made  with  regard  to  the  character 
of  the  licensee  or  with  respect  to  the  house. 

Travere  Humphreys,  for  the  justices,  showed 
cause  against  the  rules. — The  facts  are  somewhat 
different  from  those  in  the  previous  case,  the 
important  difference  being  that  the  applicant  had 
had  no  notice  of  any  opposition  or  objection  to 
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the  renewal,  and  there  was  no  hearing  of  his 
application  for  renewal.  [Lord  Alverstonb, 
C.J. — Then  the  case  raises  the  point  whether  the 
licensing  justices  can  inquire  into  and  report  a 
licensed  house  to  the  quarter  sessions  without 
giving  the  licence-holder  any  notice.]  Yes.  That 
is  the  question  raised.  The  applicant  was  offered 
a  hearing,  the? justices  suggesting  that  they  should 
reopen  the  matter  and  recall  their  report  if  he 
would  waive  any  right  he  might  have  to  the 
uncontested  renewal  of  his  licence.  He  had 
appealed  to  quarter  sessions  against  the  refusal 
to  renew,  but  the  appeal  has  not  been  heard. 
First,  as  to  prohibition.  In  any  case  prohibition 
would  not  lie,  as  the  licensing  justices  had,  before 
these  rules  were  obtained,  parted  with  all  control 
over  the  matter  and  had  referred  it  to  quarter 
sessions,  and  the  applicant  knew  that  they  had 
done  so.  That  does  not  apply  to  the  mandamus, 
but,  as  to  mandamus,  if  an  appeal  lies  to  quarter 
sessions,  then  a  mandamus  will  not  lie.  The 
words  in  sub-sect.  2  of  sect.  1  of  the  Act  of  1904, 
"on  the  consideration  by  them,  in  accordance 
with  the  Licensing  Acts  1828  to  1902,  of  appli- 
cations for  the  renewal  of  licences,"  have  been 
satisfied.  Those  words  mean  and  include  not 
only  a  consideration  at  the  meeting  itself,  but 
also  a  consideration  before  the  meeting,  and  here 
there  was  a  full  and  sufficient  consideration  by  the 
justices  before  the  meeting.  [Lord  Alverstonb, 
O.J.— It  seems  to  b°>  contrary  to  natural  justice 
to  refer  a  man's  licence  without  giving  him 
notice  that  you  are  going  to  do  it.] 

George  Elliott,  for  the  applicant,  in  support  of 
the  rules. — The  applicant  was  right  in  giving 
notice  of  appeal  to  quarter  sessions,  and  in  moving 
for  these  rules.  The  notice  of  appeal  to  quarter 
sessions  had  to  be  served  within  five  days  after 
the  order  of  the  justices,  and,  in  order  to  save  his 
rights  as  to  appeal,  he  had  to  give  the  notice 
within  that  time.  This  case  does  not  depend  on 
any  question  as  to  the  sufficiency  pf  the  evidence. 
There  had  been  no  evidence  at  all,  no  hearing, 
and  no  notice  had  been  given.  Unless  the  words 
in  subject.  2,  "  in  accordance  with  the  Licensing 
Acts,"  are  meaningless,  the  facts  of  this  case 
absolutely  entitle  the  applicant  to  have  the  rule 
for  mandamus  made  absolute.  Those  words  must 
mean  that  the  licence-holder  was  put  in  the  same 
position  as  he  would  have  been  in  before  the  Act 
in  applying  for  the  renewal  of  his  licence.  He 
was  entitled  to  notice  under  sect.  42  of  the  Act  of 
1872,  and  to  all  other  rights  conferred  by  that 
section;  whereas  all  that  be  has  got  is  a  mere 
provisional  renewal,  which  is  not  the  same  thing 
as  a  renewal. 

Several  other  cases  were  argued  at  the  same 
time,  in  some  of  which,  such  as  Beg.  v.  Britt  and 
others,  Justices  of  Maidstone,  no  notioe  was  given 
to  the  licence-holder ;  in  others,  notioe  had  been 
given  and  a  hearing  had  taken  place  before  the 

JU8tioe8-  Cur.  adv.  vult. 

May  22. — The  judgment  of  the  court  (Lord 
Alverstone,  G.J.,  Kennedy  and  Ridley,  JJ.)  was 
read  by  Lord  Alverstone,  C.J. : — In  these  cases 
rules  nisi  have  been  granted  calling  upon  the 
licensing  justices  in'  a  number  of  instances  to 
show  cause  why  writs  of  prohibition  should  not 
issue  to  prevent  them  from  taking  any  further 
proceedings  in  a  matter  of  certain  reports  which 


they  propose  to  make  to  quarter  sessions  in 
respect  of  applications  for  the  renewal  of  certain 
licences.  Rules  nisi  for  mandamus  were  granted 
at  the  same  time  calling  upon  the  same  justices 
to  hear  and  determine  the  applications  for 
renewal.  We  think  it  doubtful  whether  pro- 
hibition is  the  right  remedy;  as,  however,  the 
same  point  is  raised  upon  the  applications  for 
writs  of  mandamus,  it  is  unnecessary  to  decide  this 
point  on  the  present  occasion,  and  in  the  event  of 
it  being  necessary  to  decide  it  on  any  future 
occasion  it  must  be  taken  that  we  have  expressed 
no  opinion  upon  it  now.  The  point  raised  on 
behalf  of  those  for  whom  the  rules  were  moved  is 
that  the  justices  had  not  before  them  any  evidence 
sufficient  to  justify  them  in  making  reports  to 
the  quarter  sessions  in  respect  of  the  licensed 
houses  in  which  the  applicants  for  the  roles  were 
interested.  This  was  the  ground  of  the  appli- 
cations in  Nos.  39,  40,  43,  51,  52,  53,  and  54.  In 
the  cases  numbered  47,  48,  and  58-65  inclusive 
a  further  point  was  raised — viz.,  that  no  notice 

Eursuant  to  sect.  42  of  the  Act  of  1872  as  amended 
y  the  Act  of  1874  had  been  given  to  the 
applicants  for  renewal  to  attend  before  the 
licensing  justices.  The  questions  really  depend 
upon  the  construction  which  should  be  placed 
on  sub-sect.  2  of  sect  1  of  the  Licensing  Act 
1904;  but  in  order  to  appreciate  the  point  it 
will  be  convenient  to  consider  the  statutory 
enactments  prior  to  that  date.  By  sect.  42  of 
the  Act  of  1872  as  amended  by  the  Act  of  1874 
it  was  provided  that  where  a  licensed  person 
applies  for  a  renewal  of  his  licence  he  need  not 
attend  in  person  unless  he  is  required  by  the 
licensing  justices  so  to  do  for  some  special  cause 
personal  to  himself ;  that  the  justices  shall  not 
entertain  any  objection  to  the  renewal  of  such 
licence  or  take  any  evidence  in  respect  of  the 
renewal  thereof  unless  written  notioe  of  an 
intention  to  oppose  the  renewal  of  such  licence, 
stating  in  general  terms  the  grounds  of  opposition, 
has  been  served  on  such  holder  not  less  than 
seven  days  before  the  commencement  of  the 
general  annual  licensing  meeting,  with  the  proviso 
that  the  licensing  justices  may,  notwithstanding 
that  no  notice  has  been  given,  upon  an  objection 
being  made  adjourn  the  granting  of  a  licence  to 
a  future  day,  and  require  the  attendance  of  the 
holder  of  the  licence  when  the  case  is  to  be  heard 
and  the  objection  considered.  Sub-sect.  3  pro- 
vides that  the  justices  shall  not  receive  any 
evidence  with  respect  to  the  renewal  of  such 
licence  which  is  not  given  on  oath.  The  decisions 
in  Sharps  v.  Wakefield  (64  L.  T.  Rep.  180;  (1891) 
A.  0. 173)  and  Bex  v.  Howard  (86  L.  T.  Rep.  839; 
(1902)  2  K.  B.  363)  establish  that  a  notice  under 
the  proviso  to  sub-sect.  2  of  sect.  42  may  be  given 
by  the  direction  of  the  justices  themselves,  and, 
further,  that  the  question  whether  the  licence 
should  be  renewed,  having  regard  to  the  wants  and 
requirements  of  the  neighbourhood  and  the 
number  of  licensed  houses  therein,  is  one  of  the 
grounds  which  the  justices  were  entitled  to 
consider  upon  the  question  of  renewing  any 
particular  licence.  This,  so  far  as  it  is  necessary 
to  refer  to  it  for  the  purpose  of  the  case  before 
us,  was  the  position  of  matters  at  the  time  of  the 
passing  of  the  Act  of  1904.  That  Act  by  sub- 
sect.  1  of  sect.  1  confined  the  power  of  the 
licensing  justices  to  refuse  renewal  to  certain 
specified  grounds,   which   do   not   include  the 
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question  of  the  necessity  for  the  houses,  having 
regard  to  the  requirements  of  the  district,  and 
sub-sect.  2  provided  that  where  the  justices  of.  a 
licensing  district  on  the  consideration  by  them  in 
accordance  with  the  Licensing  Acts  1828  to  1902 
of  applications  for  the  renewal  of  licences,  are  of 
opinion  that  the  question  of  the  renewal  of  any 
particular  existing  on-licence  requires  considera- 
tion on  grounds  other  than  those  "  on  which  the 
renewal  of  an  existing  on-licence  can  be  refused 
by  theiu  they  shall  refer  the  matter  to  quarter 
sessions,  together  with  their  report  thereon."  It 
is  upon  these  words  that  the  question  arises.  It 
is  contended  by  counsel  on  behalf  of  the  justices 
showing  cause  against  the  rules  that  the  justices 
may  act  on  their  own  motion  and  rely  solely  on 
their  own  knowledge,  that  it  is  no  longer 
necessary  for  them  to  require  the  attendance  of 
any  licence- holder  in  respeot  of  whoee  house  they 
propose  to  report  or  to  direct  any  notice,  under  sub- 
sect.  2  of  sect.  42  of  the  Aot  of  1872,  to  be  given 
to  the  holders  of  such  houses,  and  that  the 
justices  need  not  take  evidence  upon  oath  when 
the  renewal  of  any  existing  on-licence  requires 
consideration  on  grounds  other  than  those  on 
which  the  renewal  can  be  refused  by  them.  We 
summarise  these  contentions,  not  that  they  all 
arise  in  every  case,  but  that  they  were  urged  in 
one  or  other  of  the  cases  as  being  the  true  posi- 
tion of  the  licensing  justices  under  this  section. 
On  the  other  hand,  it  was  contended  in  support 
of  the  rules  that  the  justices  must  pursue  the 
coarse  which  they  would  have  followed  under 
sect.  42  of  the  Act  of  1872  as  amended  by  sect.  26 
of  the  Act  of  1874,  and  give  notice  to  all  the 
applicants  who  are  holders  of  the  licences  of  the 
houses  upon  which  they  propose  to  report,  and 
hear  all  the  evidence  as  though  they  were  them- 
selves deciding  under  the  old  law  the  question 
whether  the  licence  should  be  renewed.  It  will 
be  convenient  to  deal  first  with  the  cases 
numbered  47,  48,  and  58-65  inclusive,  in  which  no 
notice  had  been  given  to  the  licensed  holders.  We 
are  clearly  of  opinion  that  the  justices  ought  not 
to  make  a  report  respecting  any  house  without 
giving  notice  to  the  licensed  holder  and  giving 
him  an  opportunity  of  attending  and,  if  he  desires, 
of  tendering  evidence.  This  seems  to  us  to  be 
clear,  not  only  on  principle,  but  from  a  considera- 
tion of  the  previous  legislation.  The  report  may 
certainly  affect  and  alter  the  position  of  the 
licensed  holder  and  in  many  cases  his  property. 
The  objection  that  the  house  is  not  required  may 
be  raised  by  an  opponent,  independently  of  the 
justices  themselves.  In  that  case  the  Act  of  1872 
clearly  provides  that  notice  must  be  given  to 
the  licensed  holder.  Sub-sect.  2  of  sect.  1  of  the 
Act  of  1904  directs  the  justices  to  report  whether 
on  the  consideration  by  them  in  accordance  with 
the  Licensing  Acts  1828  to  1902  on  the  applica- 
tions for  the  renewal  of  licences  they  are  of 
opinion  that  the  question  requires  consideration. 
It  seems  to  us  that,  inasmuch  as  the  question 
relating  to  a  particular  house  can  be  raised  by  an 
opponent,  and  that  the  occasion  referred  to  would, 
but  for  the  Act  of  1904,  only  arise  where  notice 
had  been  given,  the  language  of  sub-sect.  2  is  not 
sufficient  to  alter  the  existing  law,  which  the  new 
legislation  nowhere  repeals,  which  law  requires 
that  notice  should  be  given.  Further,  the  know- 
ledge that  the  particular  house  is  not  required  for 
the  needs  of  the  district  may  be  brought  to  the 


notice  of  the  justices  for  the  first  time  by  the 
evidence  given  on  behalf  of  an  objecting  opponent. 
As  the  justices  would  certainly  have  to  hear  any 
evidence  tendered  by  a  person  objecting,  it 
seems  plain  on  general  principles  that  the  person 
who  or  whose  property  is  affected  by  such 
evidence  must  have  the  opportunity  of  tendering 
evidence  in  favour  of  renewing  the  licence,  instead 
of  referring  the  matter  to  quarter  sessions.  We 
do  not  see  how  the  justices  could  properly  con- 
sider the  question  of  whether  the  renewal  of  any 
particular  licence  requires  consideration  on  other 
grounds  without  at  least  giving  the  opportunity 
to  the  licensee  of  putting  before  them  any 
evidence  which  he  considers  bears  upon  that 
question.  In  the  cases,  therefore,  in  which  no 
notice  was  given  to  the  licensed  holders  we  are 
clearly  of  opinion  that  the  proceedings  were 
not  regular,  and  that  the  rule  for  mandamus 
should  be  made  absolute.  In  the  cases  numbered 
39,  40,  43,  and  51-54  inclusive,  notice  was  given  to 
the  licensed  holders  pursuant  to  sub-sect  2  of 
sect.  42,  and  the  question  in  these  cases  is  whether 
evidence  must  be  taken  before  the  licensing 
justices  can  make  a  report,  and  whether  there 
was  sufficient  evidence  in  any  of  these  oases  to 
justify  the  justices  in  making  such  a  report.  In 
our  opinion  the  true  position  of  the  justices  differs 
somewhat  from  that  which  was  urged  before  us 
on  either  side.  It  must  be  remembered  that  the 
condition  precedent  to  their  making  a  report  is 
that  they  shall  be  of  opinion  that  the  renewal  of 
an  existing  licence  requires  consideration  on 
grounds  other  than  those  on  which  the  licence 
can  be  refused  by  them.  This  is  obviously  a 
somewhat  different  question  from  that  which  the 
quarter  sessions  have  to  consider  —  namely, 
whether  a  particular  house  shall  be  selected  as 
the  house,  or  one  of  a  number,  in  respect  of  which 
the  renewal  of  the  licence  requires  consideration ; 
but  we  see  nothing  to  alter  the  existing  law  that 
the  justices'  opinion  upon  this  question  is  to  be 
based  upon  evidence,  and  that  such  evidence 
must  be  taken  upon  oath,  and  liberty  given  to 
the  applicant,  the  holder  of  the  licence,  to  cross- 
examine  the  deponent,  and  to  call  evidence  in 
favour  of  his  application.  The  amount  of  evi- 
dence, however,  which  may  be  sufficient  for  the 
purpose  of  enabling  the  justices  to  form  the 
opinion  indicated  in  the  section  may,  in  our 
judgment,  be  properly  treated  as  different  from 
the  amount  whioh  could  be  regarded  as  sufficient 
if  they  had  to  decide  judicially  whether  or  not 
the  particular  licence  should  be  renewed  or  re- 
fused. It  will  not,  we  think,  be  necessary  in  all 
cases  for  them  to  have  detailed  evidence  with 
regard  to  the  differentiation  between  public-house 
and  public-house,  as  the  majority  of  the  court 
thought  was  necessary  in  the  case  of  Raven 
Southampton   Justices    (90    L.  T.   Rep.  94; 


v. 


(1904)  1  K.  B.  430).  There  the  quarter  sessions 
had  to  consider  the  same  question  as  will  arise 
before  the  Committee  of  Quarter  Sessions  under 
the  Act  of  1904  —  namely,  whether  they  will 
decline  to  renew  the  licence  of  each  particular 
house  in  respect  of  which  a  report  is  made.  Evi- 
dence of  the  character  of  the  district,  the  locality 
of  the  public- house  and  of  the  public-houses,  and 
the  number  of  public-houses  in  the  district,  might 
be  quite  sufficient  to  justify  the  justices  in  making 
a  report  to  quarter  sessions  that  the  question  of 
the  renewal  of  any  particular  licences  requires 
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consideration  on  grounds  other  than  those  on 
which  the  licensing  justices  can  act  It  was 
suggested  in  argument  in  opposition  to  the  rules 
that  in  making  a  report  the  justices  might  act  on 
their  own  knowledge  and  information  only,  and 
without  any  evidence  given  before  them.  In  our 
opinion,  it  was  not  intended  that  in  forming  an 
opinion  as  to  whether  they  shall  make  a  report 
they  should  exclude  their  own  knowledge  of  the 
locality  upon  suoh  questions  as  the  character  of 
the  neighbourhood,  the  amount  of  population, 
and  the  habits  of  the  inhabitants.  It  seems  to  us, 
for  the  reasons  expressed  by  Collins,  M.R.  in  Bex 
v.  Howard  (1902)  2  K.  B.,  at  p.  376),  that  it  cannot 
have  been  the  intention  of  the  Legislature  that 
the  justices  should  divest  themselves  of  such 
knowledge,  or  determine  the  question  solely  on 
materials  provided  by  the  individual  who  happens 
to  object.  But  this  seems  to  us  to  be  an  entirely 
different  matter  from  that  which  we  have  to  con- 
sider, and,  in  our  opinion,  is  consistent  with  the 
view  that  notice  must  be  given  to  the  licensed 
persons  whose  licences  will  be  affected,  and  in  so 
far  as  the  opinion  of  the  justices  is  formed  upon 
facts  with  regard  to  a  particular  house,  those 
facte  should  be  proved  before  them  by  evidence 
upon  oath,  so  as  to  give  the  licensed  person  an 
opportunity  of  testing  them  and  of  himself  giving 
evidence  if  he  so  desires  to  do.  It  only  remains 
to  be  considered  whether,  in  the  cases  with  which 
we  are  now  dealing  (Nob.  39,  40,  43,  51,  52,  53, 
and  54),  there  was  sufficient  evidence  before  the 
justices  to  enable  them  to  make  a  report.  In 
each  case  they  had  evidence  as  to  the  number  of 
public-houses,  the  amount  of  population,  and  the 
character  of  the  neighbourhood;  in  each  case 
the  applicants  for  the  licences  were  present,  and 
had  the  opportunity  of  cross-examining  and 
calling  further  evidence,  and,  in  our  opinion, 
therefore,  the  justices  in  these  cases  acted  in 
accordance  with  the  view  of  the  law  which  we 
have  already  expressed,  and  it  was  not  necessary 
for  them  before  reporting  to  go  further  and  inquire 
into  the  matters  which  it  may  be  necessary  for 
quarter  sessions  to  consider  when  they  approach 
the  question  as  to  whether  the  licences  of  any 
particular  houses  should  not  be  renewed.  In 
those  cases,  therefore,  the  rules  must  be  dis- 
charged. As  has  already  been  stated,  the  rule 
nisi  for  a  writ  of  prohibition  must  be  discharged 
in  all  the  cases. 

Bute  for  mandamus  discharged  in  Bex  v. 
Tolhurst  and  others;  made  absolute  in 
Bex  v.  Cox  and  others. 

Solicitors  (in  Bex  v.  Tolhurst  and  others)  for 
the  applicant,  Knapp-Fisher  and  Sons;  for  the 
respondent  justices,  Church,  Adams,  and  Prior, 
for  C.  0.  Liadle,  Anerley. 

Solicitors  (in  Bex  v.  Cox  and  others)  for  the 
applicant,  Harry  Wilson  and  Co.;  for  the 
respondent  justices,  Sharpe,  Parker,  Pritchards, 
Barham,  and  Lawford. 


Wednesday,  April  12,  1905. 

(Before  Lord  Alverstone,  0. J.,  Kennedy  and 

Ridley,  JJ.) 

Southwabk  Union  (apps.)  v.  Citi  of  London 

Union  (resps.).  (a) 

Poor  law — "  Desertion  "  of  wife  by  husband — Mi*. 
conduct  of  wife —  Wife  sent  away  for  a  time  by 
husband — Promise  by  husband  to  take  wife 
back  on  her  reforming — Allowance  to  wife- 
Settlement  by  residence — Irremovability — Poor 
Bemoval  Act  1861  (24  &  25  Vict.  c.  55),  s.  3. 

A  married  woman  living  with  her  husband  had 
given  way  to  intemperance.  She  had  frequently 
pawned  her  husband's  goods  to  get  drink,  and 
had  conducted  herself  in  a  manner  which  ren- 
dered it  impossible  for  her  husband  to  keep  a 
respectable  home  for  his  children.  In  Oct.  1895 
her  husband  found  that  a  distress  was  being 
levied  in  his  house  for  the  rent,  and  that  his  wife 
had  again  spent  the  money  given  her  for  paying 
the  rent.  The  husband  thereupon  told  her  that 
he  could  not  put  up  with  that  state  of  things 
any  longer,  that  he  and  she  must  part  for  a 
time,  and  that  she  would  have  to  find  some  other 
lodging,  and  that  he  would  allow  her  8s.  a  week 
so  long  as  she  kept  straight ;  that  she  must  do 
her  best  to  get  rid  of  her  drunken  habits,  and 
that  if  she  reformed  they  could  live  together 
again ;  and  she  could  take  with  her  enough  fur- 
niture to  furnish  a  room  for  herself  They 
accordingly  separated,  and  he  never  took  her 
back  again.  He  continued  to  pay  the  weekly 
allowance  for  about  a  year,  when  he  discovered 
that  she  had  committed  adultery  with  another 
man.  He  then  stopped  the  allowance,  and 
neither  knew,  nor  took  steps  to  find  out,  when 
she  was,  and  he  contributed  nothing  further  to 
her  maintenance.  She  cohabited  with  another 
man  for  several  years  in  the  S.  Union  until 
1903,  when  she  was  found  wandering  in  L.  in  a 
state  of  lunacy,  and  was  removed  to  a  lunatic 
asylum  in  the  L.  Union. 

Upon  an  application  by  the  L.  Union  against  the 
S.  Union  for  the  expenses  incurred,  the  quarter 
sessions  adjudged  that  the  wife  had  been 
"  deserted  "  by  her  husband  within  the  meaning 
of  sect.  3  of  the  Poor  Bemoval  Act  1861,  and 
that  after  her  "  desertion  "  she  had  resided  for 
twelve  months  and  upwards  in  the  S.  Union, 
and  was  exempt  from  removal  therefrom,  and 
they  affirmed  an  order  of  justices  whereby  the  8. 
Union  were  ordered  to  pay  the  L.  Union  the  sum 
specified  in  the  order. 

Held  (Bidley,  J.  dissenting),  upon  the  authority 
of  Beg.  v.  Maidstone  Union  (41 L.  T.  Bep.  586  ; 
5  Q.  B.  Div.  31),  that  the  wife  had  been 
"  deserted  "  by  her  husband  within  the  meaning 
of  sect.  3,  and  was  irremovable  from  the  S. 
Union,  and  that  the  order  of  quarter  sessions 
was  therefore  right. 

Case  stated  by  the  quarter  sessions  of  the  oitj  of 
London  on  the  hearing  of  an  appeal  by  the 
guardians  of  the  poor  of  the  Southwark  Union 
against  an  order  made  on  the  18th  Dec.  1903  by 
two  aldermen  and  justices  of  the  city  of  London 
whereby  it  was  adjudged  that  the  place  from 
which  one  Ellen  Evans  (properly  Boff),  a  pauper 
lunatic  (herein  called  Ellen  Boff),  was  on  the 
29th  July  1903  irremovable  was  in  the  Southwark 

(a)  Reported  by  W.  W.  Ore,  Esq.,  Barriater-at-Law. 
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Union,  in  the  county  of  London,  and  whereby  the 
guardians  of  the  poor  of  the  Sonthwark  Union 
were  ordered  to  pay  to  the  guardians  of  the  poor 
of  the  City  of  London  Union  the  sums  specified 
in  the  order. 

The  facte  as  stated  in  the  case  were  as  follows : 
Ellen  Ron!  was  the  lawful  wife  of  Frederick  Roff, 
to  whom  she  was  married  in  Aug.  1886.  From 
the  date  of  the  marriage  they  resided  and 
cohabited  at  Fitzallan-street,  in  the  parish  of 
Lambeth  (which  was  not  within  the  South  war  k 
Union),  until  the  12th  Oct.  1895. 

Previously  to  that  date  (the  12th  Oct.  1895) 
Ellen  Roff  had  given  way  to  habits  of  intemper- 
ance, and  had  been  habitually  drunk;  she  had 
frequently  pawned  her  husband's  goods  in  order 
to  get  drink,  and  had  neglected  the  children  of 
the  marriage,  of  whom  there  were  four.  She 
had  on  several  occasions  spent,  for  purposes  other 
than  that  for  which  it  was  intended,  money  given 
to  her  by  her  husband  in  order  to  pay  the  rent  of 
the  house,  and  had  conducted  herself  in  a  manner 
which  rendered  it  impossible  for  her  husband  to 
keep  a  respectable  home  for  his  children. 

On  the  12th  Oct.  1895  the  husband,  upon  his 
return  home  from  work,  found  that  a  distress 
was  being  levied  upon  his  goods  at  Fitzallan- 
street,  for  the  nonpayment  of  rent ;  and  that  his 
irife  had  again  spent  in  obtaining  drink  money 
given  her  for  the  purpose  of  paying  his  rent.  The 
husband  thereupon  told  his  wife  that  he  would  not 
put  up  with  this  state  of  things  any  longer,  and 
that  he  and  she  must  part  for  a  time,  and  that  she 
would  have  to  find  some  other  lodging,  and  he 
would  allow  her  the  sum  of  8s.  a  week  as  long  as 
she  kept  straight ;  that  she  must  do  her  utmost 
to  get  rid  of  her  drinking  habits,  and  that  if  she 
reformed  he  and  she  could  live  together  again ; 
and  she  could  take  enough  furniture  to  furnish  a 
room. 

The  distress  was  withdrawn  by  arrangement 
between  the  husband  and  his  landlord,  and  the 
wife  remained  at  Fitzallan-  street  until  she  found 
another  lodging.  She  remained  for  ten  days, 
daring  which  period  her  husband  occupied  a 
separate  bedroom  with  one  of  his  children. 

On  the  22nd  Oct  1895  the  wife  left  Fitzallan- 
street,  taking  with  her  sufficient  furniture  to 
furnish  a  bedroom.  The  husband  also  left  Fitz- 
allan-street  on  the  same  date  (the  22nd  Oct. 
1895),  taking  with  him  his  four  children  and  the 
remainder  of  his  furniture.  He  has  since  the 
22nd  Oct.  1895  resided  separately  from  his  wife, 
and  has  never  cohabited  with  her  since  the  12th 
Oct.  1895. 

From  the  22nd  Oct.  1895  the  husband  allowed 
his  wife  the  weekly  sum  of  8*. ;  these  payments 
were  made  through  the  medium  of  one  H.  D.,  a 
brother-in-law  of  the  wife,  who  resided  in  the 
Sonthwark  Union,  near  her  residence. 

A  few  weeks  after  the  22nd  Oct.  1895  the 
husband  met  his  wife  by  accident  at  the  house  of 
her  aunt.  At  the  wife's  request  the  husband 
said  that  he  would  take  her  back  if  she  would 
mend  her  ways;  but  her  subsequent  conduct 
showed  no  improvement,  and  he  never  did  take 
her  back. 

For  eleven  months  subsequently  to  the  22nd 
Oct  1895  the  husband  continued  to  pay  the 
allowance  through  her  brother-in-law  to  his  wife, 
at  the  end  of  which  time  the  husband,  upon 
being  informed   that   his  wife  appeared  to  be 


in  the  family  way  (whioh  information  afterwards 
proved  to  be  well  founded),  and  was  constantly 
associating  with  men  in  public- houses,  and 
especially  with  one  J.  H.,  took  steps  to  arrange 
a  meeting  with  his  wife  at  her  brother-in-law's 
house. 

In  pursuance  of  such  arrangement  he  went 
to  her  brother-in-law's  house,  but  his  wife  did 
not  come  to  meet  him.  He  then  informed  her 
brother-in-law  that  he  would  no  longer  contribute 
to  the  support  of  his  wife.  Subsequently,  on  the 
same  day,  his  wife  followed  him  to  a  public-house 
in  the  neighbourhood  of  her  brother-in-law's 
house,  and  he  was  asked  by  her  why  he  had 
stopped  her  allowance.  He  then  taxed  her  with 
her  infidelity,  and  she  did  not  deny  the  fact  of 
such  infidelity.  She  was  at  that  time  visibly 
pregnant  with  a  bastard  child,  of  which  she  was 
delivered  about  three  months  afterwards.  He 
thereupon  went  away,  and  from  that  date  made 
her  no  further  allowance,  and  neither  knew  nor 
took  any  steps  to  ascertain  her  whereabouts. 
Except  that  he  visited  at  the  asylum  since  the 
commencement  of  these  proceedings,  the  husband 
never  saw  his  wife  nor  contributed  to  her  main- 
tenance or  had  anything  to  do  with  her  from  the 
time  when  he  met  her  in  the  public-house  afore- 
said. 

The  husband   was  sincerely  attached  to  his 
wife,    and    the    quarter    sessions    accepted    his 
evidence  to  the  effect  that  if  she  reformed  her 
drinking  habits  he  would  gladly  have  resumed  • 
cohabitation  with  her. 

Shortly  after  the  interview  in  the  public-house 
and  the  stoppage  of  the  weekly  payment,  the 
wife  went  to  reside  with  J.  H.,  at  Stanhope- 
buildings,  Redcros s -street,  also  in  St.  Saviour's 
Union  (that  is,  South wark  Union),  and  resided 
continously  with  J.  H.  as  his  wife  at  Stanhope- 
buildings,  and  afterwards  at  Mowbray-buildings, 
Redcross-  street,  in  the  South  wark  Union,  from 
the  month  of  Sept.  1896  to  the  19th  July  1903. 

On  the  19th  July  1903  the  wife  left  her  rooms 
in  which  she  was  residing  with  the  said  J.  H.  at 
Mowbray-buildings,  in  the  South  wark  Union,  and 
was  found  on  that  day  wandering  in  the  city  of 
London  in  a  state  of  lunacy. 

On  the  29th  July  1903  she  was  removed  by  order 
of  an  alderman  and  justice  of  the  peace  of  the  city 
of  London  as  a  lunatic  to  the  City  of  London 
Lunatic  Asylum,  at  Stone,  in  the  county  of 
Kent. 

On  the  18th  Dec.  1903  the  order  of  that  date 
was  made,  against  which  notice  of  appeal  dated 
the  18th  March  1904  was  given  by  the  guardians 
of  the  poor  of  the  Sonthwark  Union  to  the  guar- 
dians of  the  poor  of  the  City  of  London  Union. 

On  behalf  of  the  appellants  it  was  contended 
in  support  of  the  notice  of  appeal  that  the  wife 
had  never  been  deserted  by  her  husband,  and  that 
she  had  not  become  irremovable  under  sect.  3  of 
the  Poor  Removal  Act  1861  from  the  South  wark 
Union  by  reason  of  her  residence  in  that  union. 

On  behalf  of  the  respondents  it  was  contended 
that  the  wife  had  been  deserted  by  her  husband, 
and  that  during  the  residence  at  Redcross-street, 
in  the  Sonthwark  Union,  she  was  a  married 
woman  who  had  been  deserted  by  her  husband, 
and  who  had  after  his  desertion  resided  in  the 
Southwark  Union  as  for  a  period  of  twelve  months 
and  upwards  in  such  a  manner  as  would,  if  she 
had  been  a  widow,  have  rendered  her  exempt  from 
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removal  from  that  union  at  the  time  she  was  sent  ' 
to  the  asylum. 

The  justices  found  as  facts  that  the  wife  was 
deserted  by  ber  husband,  and  that  after  she  had 
been  deserted  she  had  resided  for  the  space  of 
twelve  months  and  upwards  in  the  South  war  k 
Union  in  such  a  manner  as,  had  she  been  a  widow, 
would  have  rendered  her  irremovable  from  the 
South wark  Union,  and  they  accordingly  affirmed 
the  order  of  adjudication,  and  dismissed  the 
appeal  with  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  there  was  evidence  upon  which  they  could 
find  as  aforesaid. 

Sect.  3  of  the  Poor  Removal  Act  1861  (24  &  25 
Yict.  c.  55)  provides : 

Where  a  married  woman  shall  Have  been  or  shall 
be  deserted  by  her  husband,  and  shall  after  his  desertion 
reside  for  three  years  in  Buoh  a  manner  as  would,  if 
she  were  a  widow,  render  her  exempt  from  removal,  ehe 
shall  not  be  liable  to  be  removed  from  the  parish  wherein 
she  shall  be  resident  unless  her  husband  return  to  oobabit 
with  her. 

The  order  appealed  against  was  made  under 
sect.  294  of  the  Lunacy  Act  1890  (53  &  54  Yict. 
c.  5). 

/.  B.  Matthews  for  the  appellants. — The  order 
appealed  against  was  wrong,  and    the  quarter 
sessions  had  no  evidence  before  them  on  which 
they  could  draw  the  inference  that  this  man  had 
deserted  his  wife.    Under  the  circumstances  of  the 
case  there  was  no  "  desertion  "  within  the  meaning 
of  sect.  3  of  the  Poor  Removal  Act  of  1861.    The 
case  finds  that  it  was  the  wife  who  by  her  own 
gross  misconduct  caused  the  separation,  and  that 
she  had  conducted  herself  in  such  a  manner  as 
rendered  it  impossible  for  the  husband  to  keep  a 
respectable  home  for  his  children.    At  the  time 
when  he  and  she  separated,  he  did  all  that  he 
could  possibly  do  for  her ;  he  allowed  her  8s.  a 
week  out  of  his  small  wages,  and  he  took  and  pro- 
vided for  the  children.    It  is  expressly  found  that 
he  was  sincerely  attached  to  his  wife,  and  the 
quarter  sessions  accepted  his  evidence  to  the  effect 
that  if  she  reformed  he  would  gladly  have  re- 
sumed cohabitation  with  her.    Those  findings  are 
important  as  showing  that  the  husband  had  not 
intended  the  separation  to  be  final,  but  that  he 
intended  to  resume  cohabitation  with  his  wife 
upon  her  reforming  her  conduct.    He  recognised 
his  duty  to  maintain  her  and  he  did  maintain  her, 
and  his  allowance  to  her  only  ceased  on  his  dis- 
covering that  she  was  misconducting  herself  with 
another  man.    His  duty  to  maintain  her  ceased 
upon  that.    There  was  absolutely  no  blameworthy 
conduct  on  his  part ;  and  there  must  be  blame- 
worthy conduct  on  the  part  of  the  husband  to  con- 
stitute legal  "  desertion  "  for  poor  law  purposes. 
The  wife  must  in  effect  be  turned  out  of  nis  home 
by  his  wrongdoing,  and  here  there  was  no  reason- 
able evidence  of  desertion  on   his    part,  as  it 
was   she  who  put  an  end  to   the  matrimonial 
tie.   The  mere  ceasing  to  pay  the  allowance  did  not 
amount  to  desertion,  as  she  was  then  cohabiting 
with  another  man.    In  Reg.  v.  Coohham  Union  (9 
Q.  B.  Div.  522),  in  circumstances  similar  to  the 
present,  it  was  held  that  there  was  no  "  desertion  " 
within  the  meaning  of  sect.  3.    As  it  was  there 
put  by  Field,  J.,  the  question  is  what  act  of  the 
husband  amounted  in  law  to  a  desertion  of  his 
wife,  and  he  pointed  out  that  a  desertion  must  be 


a  leaving  of  somebody  or  something.    Here  there 
was  no  act  of  the  husband  whioh  amounted  to 
desertion  and  there  was  no  leaving  of  the  wife  by 
the  husband,  and  he  did  not  absent  himself  from 
the  conjugal  home.    Cave,  J.  there  distinguishes 
the  previous  case  of  Beg.  v.  Maidstone  Union  (5 
Q. B.  Div.  31 ;  so.  Maidstone  Union  v.  Medway 
Union,  41  L.  T.  Rep.  586),  in  which  it  had  been 
held  that  there  had  been  "desertion."    Beg.  v. 
Maidstone   Union    {ubi  sup.)    is  distinguishable 
from    the    present   case.      There    the   husband 
on    account    of    his   wife's    misconduct  turned 
her    out   of    his    house    and    made    no    pro- 
vision  whatever    for    her,    and    the    judgment 
of  Cockburn,  O.J.   is   chiefly  based   upon   that, 
as  he  says  (5  Q.  B.  Div.,  at  p.  33) :  "Re  leaves  her 
to  provide  for  herself,    and  she   has  therefore 
necessarily  to  arrange  for  a  separate  residence." 
Manisty,  J.  in  the  same  case  says  that  the  section 
must  be  taken  to  mean  that  "  where  a  woman  is, 
whether  rightfully  or  wrongfully,  sent  away  by 
her  husband  so  as  to  be  left  as  a  free  woman,  she 
can  so  reside  as  to  gain  a  settlement  apart  from 
him."    A  woman  does  not  become  a  free  woman 
where  the  separation  is  under  such  circumstances 
as  these,  as  the  husband  adequately  provides  for 
her    support.    That    case    therefore     does     not 
govern  the  present  case,  nor  does  the  case  of  Reg. 
v.  St.  Mary,  Islington  Overseers  (22  L.  T.  Rep. 
654 ;  L.  Rep.  5  Q.  B.  445),  where  it  was  held  that 
the  conduct  of  the  husband  amounted  to  deser- 
tion, but  where,  it  also  appeared,  that  the  husband 
had  not  made  any  allowance  to  the  wife  until  he 
was  compelled  to  do  so,  and  then  he  only  allowed 
her  2t.  6<2.  a  week.     "  Desertion  "  in  this  section 
is  strongly  akin  to  desertion  under  sect.  3  of  the 
Vagrancy  Act  (5  Geo.  4,  c.  83) ;  and  in  Rex  v. 
Flintan  (1  B.  &  Ad.  227)  it  was  held  that  a  man 
was  not  liable  to  a  penalty  under  that  section  for 
neglecting  and  refusing  to  maintain  his  wife  who 
had    left    him    and    had    committed    adultery, 
although  he  himself  had  been  guilty  of  adultery 
since  her  depaiture. 

22.  Cunningham  Olen  for  the  respondents. — 
There  was  abundant  evidence  in  this  case  upon 
which  the  quarter  sessions  could  come  to  the  con- 
clusion that  the  husband  had  deserted  his  wife 
within  the  meaning  of  this  section,  and  their  deci- 
sion that  there  was  desertion  is  right.   The  object 
of  these  Poor  Law  statutes  in  early  limes  was 
always  considered  as  not  punitive  in  any  way,  but 
as  enacted  in  aid  of  the  poor,  and  to  prevent  them 
from  being  moved  from  place  to  place  if  they 
became  chargeable.    Therefore  it  is  that,  in  the 
case  of  Beg.  v.  Maidstone   Union  (ubi  sup.),  the 
court  put  the  widest  construction  upon  these  pro- 
visions, and  adopted  a  wide  meaning  for  the  word 
"  desertion  "  in  this  section.    It  is  immaterial,  so 
far  as  the  wife's  separate  residence  is  concerned, 
whether  she  was  rightfully  or  wrongfully   sent 
away  by  her  husband  (per  Manisty,  J.  in  Reg.  v. 
Maidstone    Union,  ubi  sup.) ;    and  therefore,  in 
considering  the  question  whether  there  has  been 
"  desertion  "  within  the  meaning  of  sect.  3,  it  is 
no  answer  to  say  that  the  wife  may  have  been 
guilty  of  gross  misconduct,  and  that,  in  conse- 
quence of  such  misconduct,  the  husband  turned 
her    out  of    his  house.    It  is    also    immaterial 
whether  the  desertion  may  be  considered  as  com- 
plete when  the  husband  broke  up  the  home  or 
when  he  refused   further  to  maintain   her.    If 
there  were  desertion  in  either  case  it  would  be 
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sufficient.  The  meaning  of  desertion  is  this,  that 
wherever  there  is  a  disruption  of  the  marital 
relation  by  either,  that  constitutes  desertion. 
The  desertion  in  this  case  commenced  when  the 
wife  was  turned  out  of  the  house,  and  was  com- 
pleted when  the  husband  refused  to  support  her 
or  contribute  any  longer  to  her  maintenance.  In 
Chudley,  v.  Chudley  (69  L.  T.  Rep.  348,  617)  it 
was  held  by  the  Court  of  Appeal,  affirming  the 
decision  of  the  Divisional  Court,  that,  on  facts 
absolutely  similar  to  the  present,  there  was  deser- 
tion by  the  husband  within  the  meaning  of  sect.  1 
of  the  Married  Women  (Maintenance  in  Case  of 
Desertion)  Act  1886 ;  and  there  the  case  of  Reg. 
v.  Leresche  (65  L.  T.  Rep.  602 ;  (1891)  2  Q.  B. 
418)  was  distinguished,  upon  the  ground  that  in 
that  case  there  was  in  the  first  instance  a  separa- 
tion by  agreement  between  the  parties,  and  that 
they  were  living  apart  under  a  separation  deed. 
Here  there  was  no  agreement  between  the  parties 
to  live  apart  It  was  for  the  quarter  sessions, 
who  had  the  witnesses  before  them,  to  arrive  at 
and  to  construe  what  the  intention  of  the  husband 
was  when  he  turned  his  wife  out  of  his  house, 
and,  so  far  as  the  facts  are  concerned,  this  couvt 
ought  to  take  the  findings  of  the  justices.  The 
appeal  was  rightly  dismissed  by  the  quarter 
sessions,  upon  the  authority  of  Reg.  v.  Maidstone 
Union  (ubi  sup.)t  which  absolutely  governs  this 
case. 

J.  B.  Matthews  in  reply. — In  a  case  such  as  the 
present,  where  the  husband  has  the  honest  inten- 
tion of  taking  his  wife  back  again  when  she 
reforms  her  conduct,  it  cannot  be  said  that  he 
"  deserts "  her  within  the  meaning  of  sect.  3  of 
this  Act.  In  Frowd  v.  Frowd  (90  L.  T.  Rep.  175 ; 
(1904)  P.  177)  Barnes,  J.  said:  "'Deserted'  does 
not  mean  any  and  every  separation,  without  con- 
sidering how  such  separation  has  been  brought 
about." 

Ridley,  J. — In  this  case  the  facts  as  found  are 
these.  The  separation  for  the  first  period  of  time 
during  which  the  husband  and  wife  lived  apart 
came  about  in  this  way :  that  she  was  a  person 
of  drunken  habits ;  that  upon  one  occasion,  when 
she  had  as  usual  spent  the  money  in  drink  instead 
of  paying  the  rent,  her  husband  told  her  that  he 
would  not  put  up  with  that  state  of  things  any 
longer,  and  that  they  must  part  for  the  time  and 
she  would  have  to  find  some  other  lodgings,  and  he 
would  allow  her  8s.  a  week  so  long  as  she  kept 
herself  straight ;  that  she  must  do  her  utmost  to 
set  rid  of  her  drunken  habits ;  and  she  could  take 
furniture  enough  to  furnish  a  room  for  herself. 
After  ten  days  she  left  and  took  the  furniture, 
and  received  from  her  husband,  actually  for  a 
period  of  about  eleven  months,  8s.  a  week.  But 
after  that  period  she  was  guilty  of  adultery,  and 
went  away  and  lived  with  the  adulterer  until  July 
1903.  It  is  further  stated  in  the  case  that  her 
husband  was  sincerely  attached  to  his  wife,  and 
the  magistrates  accepted  his  evidence  to  the 
effect  that  if  she  reformed  her  habits  he  would 
gladly  resume  cohabitation.  The  question  arises 
whether,  in  the  circumstances,  the  wife  was 
"  deserted  "  within  the  meaning  of  sect.  3  of  the 
Poor  Removal  Act  1861.  I  think  the  answer  to 
that  question  turns  upon  the  consideration  of  two 
cases.  The  first  is  Reg.  v.  Maidstone  Union  (ubi 
ntb.)t  where  the  facts  were  these :  The  wife  com- 
mitted adultery  and  left  her  husband's  house  for 
three  months,  but  returned  to  him,  and  this 


occurred  on  three  different  occasions.  After  that 
she  left  again  on  several  occasions,  and  her 
husband,  being  informed  of  her  misconduct, 
accused  her  of  it.  She  admitted  it,  and  there- 
upon he  told  her  to  leave  the  house.  It  was  the 
case  of  misconduct  on  the  part  of  the  wife,  and  of 
her  husband  showing  her  the  door  and  telling  her 
to  go.  In  coming  to  his  decision,  Cockburn,  C.J. 
said  this :  "  The  order  of  the  sessions  must  be 
quashed,  for  I  think  there  was  such  a  desertion 
of  the  wife  by  her  husband  as  brought  the  case 
within  24  &  25  Viot.  c.  55,  s.  3.  This  section 
enables  a  wife  who  has  been  deserted  by  her 
husband,  and  has  resided  for  the  prescribed 
period  apart  from  him,  to  acquire  a  status  of 
irremovability.  In  the  present  case,  the  husband, 
having  discovered  that  his  wife  had  repeatedly  been 
guilty  of  adultery,  ordered  her  to  leave  his  house. 
She  did  so,  and  resided  apart  from  him.  Now,  I 
cannot  think  that  such  a  residence  can  be  con- 
sidered a  constructive  residence  with  her  husband. 
Did  she  then  reside  apart  from  him  under  circum- 
stances of  desertion  P  I  think  that  we  must  hold 
that  she  did.  There  was,  perhaps,  no  desertion 
in  the  ordinary  acceptation  of  the  word ;  but  the 
statute  must  be  taken  to  mean  that,  where  the 
husband  permanently  gives  up  the  society  of  his 
wife  and  continues  to  live  in  a  different  place 
apart  from  her,  she  shall  be  looked  upon  as  a 
different  person  from  what  she  would  otherwise 
be,  for  she  resides  where  she  does  for  her  own, 
and  not  for  any  marital  Durpose."  If  the  facts  in 
this  case  were  identical  with  those  in  Reg.  v.' 
Maidstone  Union  (ubi  sup.),  that  case  would  bind 
us  in  this  court;  but  it  seems  to  me  they  are 
not  identical.  In  that  case  the  wife  had  been 
ordered  to  the  door  and  told  to  leave  the  house 
for  good.  There  was  an  eud  of  it.  In  the  sen- 
tence in  the  judgment  of  Cockburn,  C.  J.,  whiok 
I  have  just  read,  where  he  speaks  of  the  case 
"  where  the  husband  permanently  gives  up  the 
society  of  his  wife  and  continues  to  live  in  a 
different  place  apart  from  her,"  I  think  "per- 
manently" is  the  important  word;  and  I  think 
it  means  that  the  husband  has  said,  "  I  will  have 
no  more  to  do  with  you  at  all;  you  and  I  part 
for  ever."  If  that  is  the  meaning  of  the  judg- 
ment, it  seems  to  me  that  the  facts  of  this  case 
are  not  the  same  as  those  in  the  Maidstone  case 
(ubi  sup.).  It  is  not  a  case  in  which  there  has 
been  a  permanent  arrangement  that  the  two  shall 
live  apart,  but  a  case  in  which  the  husband, 
desiring  to  avoid  arriving  at  such  a  decision, 
has  said  :  "  You  are  suffering  from  this  evil  and 
drunken  habit;  get  rid  of  it  and  we  will  live 
together  again.  I  give  you  the  opportunity." 
That  is  not  the  same  case  as  that  of  a  man  who 
finds  his  wife  guilty  of  immoral  conduct,  and  says : 
"  You  and  I  part  lor  ever."  Ought  we,  therefore, 
to  follow  the  case  of  Reg.  v.  Maidstone  Union  (ubi 
sup.)  P  I  think  the  facts  certainly  are  different. 
I  think,  perhaps,  it  is  important  also  to  remember 
in  this  matter,  that,  even  in  the  case  of  Reg.  v. 
Maidstone  Union  (ubi  sup.),  the  court  had  some 
difficulty  in  arriving  at  the  decision  that  there  was 
desertion  even  then,  for  Cockburn,  O.J.  there  said 
"  there  was,  perhaps,  no  desertion  in  the  ordinary 
acceptation  of  the  term."  If  there  were  not,  in 
the  ordinary  acceptation  of  the  term,  desertion  in 
that  case,  how  can  there  be  in  the  present  case  H 
Instead  of  deserting  her,  what  the  husband 
wished  to  do  was  to  give  his  wife  a  ohanoe  of 
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reforming  the  conduct  I  have  mentioned,  and  to 
take  the  earliest  opportunity,  if  it  should  ever 
happen,  of  taking  her  back  again.     I  think  if 
there  was  no  desertion  in  the  Maidstone  case  (ubi 
sup.)  in  the  ordinary  acceptation  of  the  word, 
there  certainly  was  none  here ;  and  if  there  were 
not,  then  I  do  not  think  we  ought  to  give  the 
word  "  desertion  "  an  unnatural  meaning,  unless 
there  be  some  previous  authority  which  obliges 
us  to  do  so.    The  other  case  is  Beg.  v.  Cookham 
Union  (ubi  sup.),  and  there  the  facts  are  of  a 
different  character  from  those  in  the  Maidstone 
case  {ubi  sup.),  as  well  as  from  those  in  the  present 
case.    There  the  husband  found  reason,  to  sus- 
pect his  wife  of  intimacy  with  other  men.    She 
came  home  the  worse  for  drink,  found  the  door 
locked,  forced  her  way  in,  and  was  threatened  to 
be  locked  in   by  her  husband  in  the  morning. 
He  went  out,  and  when  he  returned  he  found  his 
wife  had  gone,  and  she  had  taken  part  of  the 
furniture.     She  went  away  with  the  adulterer, 
and  lived  with    him  until    his    death  in  1879. 
In    that    case    the   court    held    there    was    no 
desertion,  because  it  was  not  a  case  in  which 
the  husband    had  deserted    the   wife,  but    one 
in  which  the  wife  had  deserted  the  husband,  for 
it  was  she  who  had  gone  off  with  the  man.    It 
was  not  the  husband  who  had  turned  her  out  of 
doors,  but  it  was  she  who  had  deliberately  gone 
away  of  her  own  accord  with  the  adulterer ;  and 
therefore  the  case  was  to  be  regarded  as  one  in 
which  the  wife  had  deserted  her  husband,  and  not 
as  one  in  which  the  husband  had  deserted  the 
wife.    In  his  judgment  Cave,  J.  in  that  case  said: 
"  Ordinarily  speaking,  a  husband  may  be  said  to 
desert  his  wife  when  he  absents  himself  from  the 
conjugal  home,  and  abandons  his  wife  without 
any  intention  of  returning  to  cohabitation.    In 
Beg.  v.  Maidstone  Union  [ubi  sup.)  the  husband 
did  not  absent  himself  from  the  conjugal  home, 
but  turned  his  wife  out  because  she  had  committed 
adultery,  and  refused  to  receive  her  back;  and 
the  court  held  that  there  had  been  such  a  deser- 
tion of  her  by  him  as  to  bring  the  case  within 
24  &  25  V ict.  c.  55,  s.  3.    Here  we  are  asked  to  go 
further  and  to  Bay  that,  where  the  wife  departs 
from  the  conjugal  home  of  her  own  free  will,  and 
remains  absent  for  six  years,  living  a  life  of  pro- 
fligacy in  the  meantime,  the  husband  is  guilty  of 
deserting  his  wife.    There  was  abundant  evidence 
that  the  wife  deserted  her  husband ;  but  I  am  of 
opinion  that  there  was  no  evidence  at  all  that  the 
husband  deserted  her."    I  think  that  applies  to 
the  second  period,  as  it  has  been  called,  in  this 
case.    It  was  the  act  of  the  wife  that  she  bioke 
the  agreement ;  that,  instead  of  remaining  faithful 
to  her  husband,  she  became  unfaithful  and  went 
off  with  the  other  man.     I  think  that  falls  within 
the  words  I  have  just  read,  and  it  is  a  case  in 
which  she  deserted  him,  and  he  did  not  deBert 
her.    Now,  it  is  true,  if  it  be  merely  a  question 
of  inference  from  the  facts,  that  we  ought  not 
to    interfere  with  the  decision  of   the  justices 
upon  such  a  matter  as  that;  but  it  seems  to 
me   that    there  are   certain    things    which    can 
be    gathered    from    the    facts    in    the   present 
case    which     make    it    clear    to    me    that    the 
justices    in   their  decision  have  misapplied  the 
rules.    For  these  reasons  I  think  that  this  order 
was  wrong. 

Kennedy,  J. — Though  I  quite  appreciate  the 
arguments  the  other  way,  I  come  to  the  con- 


clusion that  this  decision  was  right.     I  cannot 
distinguish  the  case  in  principle  from  Reg.  v. 
Maidstone  Union  (ubi  sup.)t  but  I  think  it  right, 
since  there  is  a  difference  of  opinion  in  the  court, 
not  merely  to  say  that  I  think  it  is  undistinguish- 
able  without  giving  my  reasons.     In  the  first 
place,  I  think  we  ought  to  approach  this  case  with 
the  view  expressed  by  Field,  J.  very  clearly  in 
Beg.  v.   Cookham    Union  (ubi  sup.).      He  there 
says  (9  Q.  B.  Div.,  at  p.  527):  "I  quite  agree 
with  Mr.  Lancaster  that  it  is  not  for  us  to  draw 
the  inferences  of  fact  which  the  sessions  ought  to 
have  drawn,  and  that,    if  there  is  evidence  on 
both  sides,  and  the  sessions  have  found  in  accord- 
ance with  their  view  of  the  weight  of  the  evi- 
dence, it  is  not  for  us  to  reverse  their  finding 
or  to  interfere  in  any  way  with  it.*'     Now,  the 
question  here  is,  Are  the  justices,  who  seem  to 
have  been  naturally,  with  regard  to  the  facts, 
desirous  of  finding  all  they  could  in  favonr  of  the 
man,  so  clearly  wrong  in  the  inferences  which 
they  have  drawn,  because  they  so  clearly  based 
their  decision   upon  wrong    principles,  that  we 
ought  to  reverse  their  decision?     1  think  not. 
With  regard  to    the  meaning  of  desertion   in 
the  statute,  Field,  J.  says  in  Beg.  v.   Cookham 
Union  (ubi  sup.) :  "  The  word  '  desertion '  is  to 
be  found  in  Acts  of  Parliament  wholly  uncon- 
nected with  the  poor  law ;  for  instance,  in  the 
Divorce  Act  (20  &  21  Vict.  c.  85),  s.  16 ;  and  there 
it  has  received  a  judicial  interpretation,  as  in 
Tlwmpsonv.  Thompson  (31  L.  T.Rep.  O.  S.  302 ; 
27  L.  J.  65,  P.  &  M.) :  *  If  the  husband  wilfully 
absents  himself  from  the  society  of  his  wife  in 
spite  of    her  wish/      With  that  definition,  as 
applied  to  the  subject  there  under  discussion ,  I 
cordially  agree ;  but  I  by  no  means  say  it  can  be 
applied  in  its  entirety  to  this  Act,  for  I  agree 
with  Mr.  Lancaster  that  'desertion'  in  an  Act 
of  Parliament  relating  to  separation  and  divorce 
is  not  necessarily  applicable  to  *  desertion '  in  an 
Act  relating   to  the  management  of  the  poor. 
The   language  of  every  statute  must  be   read 
according  to  its  subject-matter.    Nevertheless,  I 
feel  some  difficulty  in  giving  the  word  *  desertion ' 
here  a  better  interpretation  than  that  given  to 
it  by  the  Judge  Ordinary  in  Thompson  v.  Thomp- 
son (ubi   sup.)."     Is   there  any  doubt   in  this 
case  ?    To  my  mind  there  is  none.    The  definition 
applied  by  Field,  J.  is :  "  If  the  husband  wilfully 
absents  himself  from  the  society  of  his  wife  in 
spite  of  her  wish."    Now,  the  facts  are  these : 
The  woman  was  a  drunkard.      She  made   her 
husband's  home  miserable  by  her  indulgence  in 
drink,  and  the  expenditure  on  drink  of  her  hue- 
band's  money,  which  should  have  been  paid  for 
rent  to  maintain  the  bouse.    While  marital  law 
remains  marital  law,  the  fact  remains  that  that 
constituted  no  ground,  from  any  point  of  view  as 
I  understand  the  law,  for  the  husband  deserting 
her  and  leaving  her  to  live  the  life  of  a  feme  sole. 
which  he  does  if  he  remains  in  the  house  and  sends 
her  away.    That  he  did  that  in  this  case  there  is  no 
doubt.    It  is  so  stated  in  a  paragraph  of  the  case. 
I  have  no  doubt  he  meant  to  do  what  was  right 
for  the  sake  of  his  children ;  and  no  question  at 
all  arises  here  as  to  motives.    The  question  is, 
Did  he,  in  fact,  say  "  go  "  P    There  is  no  doubt 
he  did.    It  has  been  said  by  my  brother  Ridley 
he  did  not  say  "  go  for  ever."  A  man  very  rarely 
says  that.    He  merely  said  in  effect  "  go."     But 
I  I  do  not  think  it  makes  any  difference  that  he 
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says, "  Go,  and  if  yon  reform  you  can  live  with 
me  again."    It  leaves  the  matter  in  the  control  of 
the  man  who  sends  the  woman  away  to  shift  for 
herself,  subject  to  an  allowance  he  will  give  her. 
He  eays  in  effect,  "  If  I  ever  consider  yon  a  fit 
person  to  live  with  me  and  my  children  you  can 
come  back."    But  it  is  remarkable  in  this  case 
there  is  no  fixed  time,  and  no  time  ascertainable 
by  reference  to  any  date,  on  which  he  will  consider 
her  application  to  return.    He  says,  "  If  I  think 
jou  have  reformed  you  can  come  back."    For  all 
practical  purposes,  he  says,  unless  he  can  think 
her  fit  at  some  time  to  come  back,  she  is  not  to 
come.     Assuming  it  to  be  a  perfectly  honest 
thing,  as  the  justices  have  found,  that  he  was 
anxious  to  have  her  back  again,  is  that  not  a 
desertion  within  the  principle  of  Beg.  v.  Coohham 
Union  (ubi  sup.)?    Field,  J.  there  said:  "The 
object  of  the  Act  is  this,  that  where  a  husband 
has  by  his  desertion  of  her  reduced  the  wife  to 
the  condition  of  a  feme  sole,  she  shall  not  be 
deprived  of  the  advantage  of  gaining  a  settle- 
ment as  a  feme  sole,  or  be  liable  to  be  removed  to 
»     the  place  of  settlement  of  a  husband  who  has 
treated  her  in  that  way."    Taking  that  to  be  so, 
this  woman  left  the  husband's  house  to  shift  for 
herself,  with  a  promise  of  8s.  a  week  so  long  as 
she  remained  chaste,  and  with  the  permission  on 
the  part  of  the  husband  to  furnish  a  bedroom 
when  she  could  find  herself  a  roof.    I  think  also 
this  case  comes  within  the  judgment  of  Oookburn, 
C.J.  in  Beg.  v.  Maidstone  Union  (ubi  sup.),  where 
he  says:  "There  was,  perhaps,  no  desertion  in 
the  ordinary  acceptation  of  the  word,  but  the 
statute  must  be  taken  to  mean  that,  where  the 
husband  permanently  gives  up  the  society  of  his 
wife,  and  continues  to  live  in  a  different  place 
apart  from  her,  she  shall  be  looked  upon  as  a 
different  person  from  what  she  would  otherwise 
be,  for  she  resides  where  she  does  for  her  own, 
and  not  for  any  marital  purpose."    I  quite  agree 
that  the   word   "permanently"   there,    as   the 
learned  judge  no  doubt  intended,  is  a  word  to 
which  great  importance  ought  to  be  attached.    If 
in  this  case  the  husband  had  said  to  his  wife,  "  I 
shall  send  you  away  to  the  seaside  and  allow  you 
8*.  a  week  for  a  change  of  air  to  go  and  live  with 
your  father  and  mother,  which  will  take  you  out 
of  your  drunken  associations  and  you  can  come 
back  at  the  end  of  a  month  or  two  months  if  you 
like ;  I  will  allow  you  8s.  a  week,  but  you  must 
not  come  here  till  then,"  then  I  think  the  facts 
would  have  been  such  as  Oookburn,  O.J.  antici- 
pated when  he  used  the  word  "permanently." 
There  would  have  been  a  temporary  separation. 
Again,  if   he  had  said,   "If  you   go  into  this 
inebriates'  home  for  which  I  have  got  permission 
on  jour  behalf,  and  when  the  doctor  says  you  are 
quite  right  my  doors  are  open  to  you  again,"  and 
sue  had  gone  to  this  home,  I  think  there  it  could 
not  be    held   that    there    was    a    permanent 
separation.    But  here  he  says  :  "  Go,  you  are  not 
fit  to  live  with  me;    but  if  at  some  time  you 
should  reform  you  may  come  back,  and  if  in  the 
meantime  you  live  a  decent  and  chaste  life  I  will 
allow  you    through   your    brother-in-law    8s.    a 
week."    Such  words  seem  to  me  to  fall  within  the 
principle  and  spirit  of  the  Maidstone  case  (ubi 
eup.\  and  it  is  very  difficult  to  say  that  the 
justices  on  the  question  of  fact  were  not  entitled 
to   find   as   they  did.    In  the,  case  ql  ^Beg.  v. 
Coohham     Union   (ubi   tup.)    the    facta     were 
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different,  because  there,  instead  of  the  husband 
leaving  the  wife,  the  wife  left  the  husband.  The 
husband  never  turned  her  out  at  all,  but  when  he 
came  home  at  night  he  found  that  his  wife  had 
gone  and  had  taken  furniture  and  clothes  and 
she  went  and  lived  elsewhere ;  in  fact  she  left  him. 
I  think  Cave,  J.  was  right  when,  after  dealing 
with  the  Maidstone  case,  he  said :  "  Here  we  are 
asked  to  go  further  and  to  say  that,  where  the  wife 
departs  from  the  conjugal  home  of  her  own  free 
will,  and  remains  absent  for  six  years,  living  a 
life  of  profligacy  in  the  meantime,  the  husband  is 
guilty  of  deserting  his  wife."  In  my  view, 
we  ought  not  to  reverse  the  decision  of  the 
justices. 

Lord  Alverstonb,  0.  J. — Very  able  arguments 
have  been  given  in  this  case  which  show  that 
there  is  obviously  room  for  argument  on  one  side 
and  on  the  other.    There  is  certainly  authority, 
in  my  opinion,  that  the  husband  in  this  case 
has  not  deserted  the  wife  in  the  ordinary  sense, 
but  I  think  the  principles  we  have  to  apply, 
already  recognised  in  the  two  cases  which  nave 
a  bearing  on  this    matter,  will    not   allow  us 
to  decide  the  case  from  the  point  of  view  of 
public  opinion  as   to  what  is  desertion.     We 
are,  for  the  purposes  of   this  Act,  bound   by 
the  rule  laid  down  in  Beg.  v.  Maidstone  Union 
(ubi  sup.).    Of  course,  it  must  not  be  forgotten 
that  there  is  no  question  in  this  case  as  to  any 
liability  being  put  upon  the  husband  in  conse- 
quence of  his  act.    The  whole  question  is  as  to 
which  of  the  two  unions  shall  pay  for  the  main- 
tenance of  this  woman.    Now,  the  justices  have 
found  as  a  fact  that  this  woman  was  deserted  by 
her  husband.    I  think,  however,  that,  notwith- 
standing that  finding  of  fact,  we  are  entitled, 
under  Order  LIX.,  r.  7,  of  the  Rules  of  the 
Supreme  Court,  to  draw  inferences  from  the  evi- 
dence which  the  justices  ought  to  have  drawn ; 
but,  at  the  same  time,  I  agree  entirely,  as  my 
brother  Ridley  said  in  the  course  of  his  judg- 
ment, that  we  ought  not  to  come  to  a  different 
conclusion  from  the  justices  unless  we  can  really 
see  that  they  have  gone  wrong  on  the  point  of 
law,  and  have  not  properly  directed  themselves. 
There  are  only  three  oases  which  have  anything 
to  do  with  this  matter.    The  first  case  is  Bea.  v. 
St.  Mary,  Islington,  Overseers  (ubi  sup.),  which 
need  not  be  referred  to  at  any  length,  because 
that  was    obviously  the   case   of   the  husband 
leaving  the  wife.    In  that  case  the  allowance  to 
the  wife  was  made,  not  voluntarily,  but  by  the 
order  of  some  court.    I  mention  it  because  it  was 
contended  by  counsel  for  the  appellants  in  this 
case  that  the  fact  of  this  allowance  being  made 
would  enable  the  court  to  put  a  different  con- 
struction on  the  act  of  the  husband  as  to  what 
took  place  when  the  wife  left  his  home.    I  cannot 
agree  with  that.    There  is  not  the  slightest  evi- 
dence of  a  leaving  by  agreement.    There  is  no 
evidence  that  he  agreed  to  pay  her  8s.  a  week. 
The  whole  statement  of  the  case  with  regard  to 
the  8s.  a  week  is  that  he  allowed  his  wife  that  sum 
through  the  medium  of  his  brother-in-law,  and, 
undoubtedly,  when  he  found  out  that  she  was 
misconducting  herself  he  stopped  that  allowance. 
I  need  not  go  through  the  facts  again.    They  are 
very  simple  for  the  purposes  of  this  case,  and 
have  been  clearly  stated  by  my  brothers.    But  I 
wish  to  say  why  I  think  it  is  not  possible  for 
us   to  review   this  finding  of  fact.     It  is,  of 
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course,  important  in  this  court,  in  all  oases 
where  there  is  an  appeal,  that  we  should  follow 
the  previous  decipions  in  order  to  make  them 
uniform,  and  if  a  decision  has  been  laid  down 
and  we  think  the  principle  of  it  is  right,  we 
ought  not  to  fritter  that  principle  away  or 
apply  it  differently  unless  there  is  a  very  clear 
case  of  being  able  to  bring  it  within  some  prin- 
ciple or  another  which  can  be  applied,  and  which 
is  not  inconsistent  with  the  case.  When  we  come 
to  the  cases  of  Beg.  v.  Maidstone  Union  (ubi  sup,) 
and  Beg.  v.  Coohkam  Union  (ubi  sup.),  I  think  we 
can  find  the  principle  laid  down  which  we  should 
adopt.  To  make  what  I  say  on  this  particular 
point  quite  clear,  I  will  read  these  words  of  Oock- 
burn,  O.J.  in  Beg.  v.  Maidstone  Union  (5  Q.  B. 
Div.,  at  p.  33) :  "  There  was,  perhaps,  no  desertion 
in  the  ordinary  acceptation  of  the  word,  but  the 
statute  must  be  taken  to  mean  that,  where  the 
husband  permanently  gives  up  the  society  of  his 
wife  and  continues  to  live  in  a  different  place 
apart  from  her,  she  shall  be  looked  upon  as  a 
different  person  from  what  she  would  otherwise 
be,  for  she  resides  where  she  does  for  her  own, 
and  not  for  any  marital  purpose.  In  the  con- 
struction of  the  section  it  is  immaterial  whether 
the  husband  is  misconducting  himself,  or  whether 
he  leaves  her  in  consequence  of  her  misconduct. 
His  residence  is  no  longer  connected  with  hers. 
He  leaves  her  to  provide  for  herself,  and  she  has 
therefore  necessarily  to  arrange  for  a  separate 
residence."  Manisty,  J.  says :  "  I  am  of  the  same 
opinion.  I  think  we  ought  not  to  put  too  narrow 
a  construction  on  24  &  25  Vict,  o.  55,  s.  3,  and 
that  it  must  be  taken  to  mean  that  where  a 
woman  is,  rightfully  or  wrongfully,  sent  away  by 
her  husband  so  as  to  be  left  as  a  free  woman,  she 
can  so  reside  as  to  gain  a  settlement  apart  from 
him,  unless  he  returns  to  cohabit  with  her."  On 
such  matters  as  pauper  questions,  both  these 
learned  judges  must  be  admitted  to  be  judges  of 
great  authority,  and,  in  my  opinion,  they  laid 
down  principles  which  must  be  applied  in  the 
construction  of  this  particular  statute.  The  same 
question  came  before  Field  and  Gave,  JJ.  in  Beg. 
v.  Cookham  Union  (ubi  sup.),  upon  which  the 
appellants'  counsel  very  naturally  relies.  All  I 
desire  to  see  is  whether  they  laid  down  any  prin- 
ciple on  the  statute.  Field,  J.  says  (9  Q.  B.  Div., 
at  p.  527) :  "  The  object  of  this  Act  is  this,  that, 
where  a  husband  has  by  his  desertion  of  her 
reduced  the  wife  to  the  condition  of  a  feme  sole, 
she  shall  not  be  deprived  of  the  advantage  of 

gaining  a  settlement  as  afeme  sole,  or  be  liable  to 
e  removed  to  the  place  of  settlement  of  a 
husband  who  has  treated  her  in  that  way."  It  is 
perfectly  true  that  the  learned  judge  in  that  expo- 
sition of  the  law  used  the  expression  "  has  by  his 
desertion,"  but  it  seems  to  me  that  in  that 
passage  the  expression  must  mean  ignoring  and 
leaving  her,  because  he  proceeds  to  say,  "re- 
duced the  wife  to  the  condition  of  a  feme  sole  " ; 
and  he  goes  on  to  quote  the  definition  of  desertion 
which  my  brother  Kennedy  read :  "  If  the  hus- 
band wilfully  absents  himself  from  the  society 
of  his  wife  in  spite  of  her  wish."  I  agree  with 
my  brother  Kennedy.  I  think  that  that  is  the 
real  test,  and  that  it  was  fulfilled  in  this  case. 
Gave,  J.  in  the  same  case  said  (9  Q.  B.  Div., 
at  p.  529) :  "  Ordinarily  speaking,  a  husband 
may  be  said  to  desert  his  wife  when  he  absents 
himself  from  the  conjugal  home,  and  abandons 


his  wife  without  any  intention  of  returning  to 
cohabitation."  That  enunciation  of  the  prin- 
ciple is  covered  in  this  case,  and  would  show 
that  the  justices  had  legal  ground  in  forming 
the  conclusions  whioh  in  fact  they  did,  but  for 
one  particular  point  which  counsel  for  the  appel- 
lants relies  on — namely,  that  the  husband  ex- 
pressed great  affection  for  his  wife,  and  wished 
she  should  return  some  day,  and  that  he  had 
told  her  and  said  to  the  brother-in-law  that  if 
she  would  mend  her  ways  he  would  take  her 
back ;  but  she  never  did.  I  think,  for  the  pur- 
poses of  this  statute,  that  really  could  not  make 
any  difference.  I  agree  with  the  way  in  which 
it  has  been  put  by  my  brother  Kennedy.  When 
we  find  the  marital  relations  determined  by  the 
act  of  the  husband,  in  my  opinion  the  court  can 
come  to  the  conclusion  that  there  was  a  deser- 
tion. I  may  say  that  I  was  very  much  struck 
with  my  brother  Ridley's  judgment,  and  I  am 
by  no  means  sure  that  I  have  come  to  the  right 
conclusion  in  this  case;  but  I  think  we  are 
bound  by  the  principle  contained  in  Beg.  v. 
Maidstone  Union  (ubi  sup.),  and  I  am  unable  to 
differentiate  the  present  case  in  the  ingenious 
and  able  way  in  which  my  brother  Ridley  did. 
That  being  so,  I  am  driven  to  say  that  we 
are  not  bound  to  hold  snob  a  view  on  these 
findings,  and  I  therefore  think  the  appeal 
should  be  dismissed  with  costs,  bat  with  leave 

to  appeal,    j^^x  dismissed.    Leave  to  appeal. 

Solicitor  for  the  appellants,  Howard  Charles 
Jones. 

Solicitors  for  the  respondents,  Bex  worthy  s  and 
Barnard. 


Wednesday,  May  17, 1905. 

(Before  Lord  Alvebstone,  O.J.,  Kennedy  and 

Ridley,  JJ.) 

Rex  v.  Dbinkwateb  and  others    (Licensing 
Justices  of  Coventry) ;  Ex  parte  Wincott.  (a) 

Licensing — Bemoval  of  licence  to  new  site  — 
Application  for — Conditions — Money  payment 
in  respect  of  monopoly  value — Jurisdiction  of 
justices  to  impose  conditions  upon  application 
for  provisional  removal  of  licence— Licensing 
Acts  1872  (35  &  36  Vict.  c.  94), «.  50,  and  1874 
(37  A  38  Vict.  c.  49),  «.  22— Licensing  Act  1904 
(4  Edw.  7,  c.  23),  s.  4,  subs.  2. 

An  order  of  licensing  justices  sanctioning  the 
removal  of  an  existing  on-licence  to  new  premise* 
is  not  a  grant  of  a"  new  on-licence  "  within  the 
meaning  of  sect.  4,  sub-sect.  2,  of  the  Licensing 
Act  1904,  and  therefore,  upon  an  application 
for  the  provisional  removal  of  an  existing  on- 
licence  to  new  premises  about  to  be  erected,  the 
licensing  justices  have  no  power  to  impose  the 
conditions,  either  as  to  requiring  a  money  pay- 
ment in  respect  of  monopoly  value  or  otherwise, 
which  they  nave  power  under  that  sub-section  to 
impose  when  granting  a  new  licence. 

The  justices,  however,  nave  still  the  same  discretion 
as  to  allowing  or  refusing  the  removal,  and  Ouy 
not  only  may,  but  ought  to  take  into  considera- 
tion the  question  whether  the  removal  is  one 
which  would,  by  licensing  the  new  premise*, 
deprive  the  public  of  the  monopoly  value  which 
would  be  preserved  to  them  if  instead  of  the 

(a)  Baparttf  by  W.  W.  Oer,  Eaq.,  BMTifttar-«t-Lav. 
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removed,  a  new  licence  had  been  applied  for  and 
granted  in  respect  of  the  premises ;  and  they 
have  a  discretion  to  refuse  the  removal  if  they 
think  that  the  new  premises  are  such  that  there 
would  be  a  monopoly  value  attaching  to  the  grant 
of  a  new  licence  to  them9  and  that  they  ought 
not  to  sanction  the  removal  unless  in  some  way 
that  pecuniary  gain  was  secured  to  the  public. 

Bulb  for  a  mandamus  to  the  licensing  justices 
of  the  city  of  Coventry,  commanding  them  to 
hold  an  adjournment  of  the  general  annual 
licensing  meeting,  and  to  proceed  to  hear  and 
determine,  pursuant  to  the  statutes  in  that  behalf, 
the  application  of  Arthur  Wincott  for  the 
removal  of  the  licence  of  the  Hare  and  Hounds 
Inn  to  a  certain  house  and  premises  intended  to 
be  erected  and  constructed  upon  a  piece  of  land 
in  another  street. 

In  the  affidavit  of  the  applicant  the  following 
facts  were  set  out. 

At  the  general  annual  licensing  meeting  for 
the  city  of  Coventry  on  the  8th  Feb.  1905,  the 
licensing  committee  heard  and  determined  an 
application  made  by  the  applicant  that  the  licence 
theretofore  granted  in  respect  of  a  house  in  Far 
Gosford-street,  in  the  city  of  Coventry,  known  as 
the  Hare  and  Hounds  Inn,  might  be  removed  to 
a  certain  house,  intended  to  be  called  by  the  same 
name,  about  t  j  be  erected  and  constructed  upon  a 
piece  of  land  situate  at  Bramble-street. 

The  application  was  made  under  sect.  50  of 
the  Licensing  Aot  1872  and  sect.  22  of  the 
Licensing  Act  1874  for  the  provisional  removal 
of  the  existing  full  publican's  licence  from  the 
existing  site,  of  which  premises  the  applicant 
was  one  of  the  owners,  to  the  house  about  to  be 
erected  on  the  new  site,  of  which  premises  also 
the  applicant  was  one  of  the  owners. 

Evidence  was  given  in  support  of  the  appli- 
cation that  the  proposed  removal  of  the  licence 
would  be  to  the  interest  and  for  the  benefit  of  the 
inhabitants  of  the  district  in  which  the  new 
premises  were. 

No  objection  was  raised  either  by  the  licensing 
justices  or  by  any  other  persons  that  the  re- 

Suirements  of  the  Licensing  Acts  had  not  been 
nly  complied  with,  or  that  the  application  was 
not  legally  and  properly  presented  to  the  justices 
for  their  determination  upon  the  merits.  No 
objection  or  opposition  was  raised  to  the  making 
of  the  order  of  provisional  removal  save  upon  the 
legal  ground  herein  mentioned. 

It  was  contended  on  behalf  of  the  applicant 
that  the  order  for  provisional  removal  asked  for 
was  not  an  application  for  a  new  licence,  and 
that  no  conditions  in  accordance  with  sect.  4, 
sub-sect.  2  (a)  and  (b),  of  the  Licensing  Act  1904, 
as  to  the  monopoly  value,  should  be  attached 
to  the  order  for  provisional  removal,  or  to  the 
licence  when  removed. 

The  licensing  justices,  being  advised  that  the 
application  for  removal  was  in  effect  an  application 
for  a  new  licence,  and  that  they  had  no  juris- 
diction to  make  the  order  of  removal  except  by 
way  of  granting  a  new  licence,  dismissed  the 
application  and  rejected  the  applicant's  con- 
tention. 

The  applicant  submitted  that  the  justices  had 
jurisdiction  to  make  an  order  for  the  provisional 
removal  of  the  licence  in  accordance  with  his 
application,  and  that  such  application  was  not  in 


effect  an  application  for  a  new  licence  or  subject 
to  the  conditions  to  be  attached  to  a  new  licence 
under  the  provisions  of  sect.  4,  sub-sect.  2  (a)  and 
(fc),  of  the  Licensing  Act  1904;  and  he  asked 
that  the  justices  might  be  ordered  to  hear  and 
determine  his  application  in  accordance  with  the 
terms  thereof  and  in  pursuance  of  the  provisions 
in  the  Licensing  Acts  1872  and  1874  relating  to 
the  provisional  removal  of  licences,  and  to  hear 
and  determine  his  application  according  to  law 
as  an  application  for  an  order  for  the  provisional 
removal  of  an  existing  licence,  and  not  as  in 
effect  an  application  for  the  grant  of  a  new 
licence. 

The  affidavit  made  by  Mr.  Drink  water,  the 
chairman  of  the  committee  of  licensing  justices 
for  the  city,  on  behalf  of  himself  and  the  other 
justices,  stated  as  follows : — 

Notices  had  been  served  on  the  clerk  of  the 
licensing  justices  in  respect  of  two  intended  ap- 
plications by  Arthur  Wincott  (the  applicant)  for 
certain  premises  in  Bramble-street  not  yet  con- 
structed, one  being  for  a  provisional  grant  of  a 
licence  pursuant  to  sect.  22  of  the  Licensing  Aot 
1874,  and  the  other  being  for  an  order  to  sanction 
the  provisional  removal  of  a  licence  under  sect.  50 
of  the  Licensing  Act  1872  and  sect.  22  of  the 
Licensing  Act  1874  of  the  Hare  and  Hounds  Inn, 
situate  in  Far  Gosford-street,  to  the  premises  in 
Bramble-street.  The  licence  to  the  existing  pre- 
mises was  an  alehouse  licence.  The  application 
for  a  provisional  grant  of  a  licence  for  the  new 
premises  was  withdrawn  and  no  evidence  was 
offered  in  support  of  it,  but  evidence  was 
tendered  for  the  applicant  in  support  of  his 
application  for  an  order  sanctioning  the  removal 
of  the  licence. 

Upon  the  evidence  before  them,  the  justices 
considered  that  a  case  had  been  made  out  for  the 
provisional  grant  of  a  licence  to  premises  to  be 
constructed  in  Bramble- street,  and  that  the 
removal  or  doing  away  with  the  licence  to  the 
premises  in  Far  Gosford-street  would  be  an 
advantage.  Although  they  had  no  specific  evi- 
dence on  the  point,  they  were  satisfied  from  their 
own  knowledge  of  the  district  that  the  removal  of 
the  licence  to  the  new  premises  to  be  constructed 
would  be  a  very  great  pecuniary  gain  to  the 
applicant,  and  they  were  not  disposed  to  make  an 
order  sanctioning  the  removal  of  the  licence 
unless  the  pecuniary  gain  so  acquired  should  be 
secured  in  the  interests  of  the  public. 

It  was  contended  on  behalf  of  the  applicant 
that  they  had  no  power  to  attach  any  con- 
ditions as  to  requiring  payment  of  the  monopoly 
value  on  the  making  of  an  order  sanctioning  the 
removal  of  a  licence. 

They  were  advised,  however,  that  they  had  the 
same  power  to  make  an  order  sanctioning  the 
removal  of  such  licence  as  they  had  to  grant  a 
new  licence,  and,  as  licensing  justices  in  the  grant 
of  a  new  on-licence  have  power  to  attach  to  the 
grant  of  the  licence  such  conditions  both  as  to 
payments  to  be  made  and  as  to  any  other  matters 
as  they  think  proper  in  the  interests  of  the  public, 
they  considered  that  an  order  sanctioning  the 
removal  of  such  on-licence  should  not  be  made 
unless  some  such  conditions  should  be  attached  to 
the  order  requiring  (inter  alia)  a  payment  to  be 
made  by  the  applicant.  They  did  not  go  into  the 
question  of  amount,  as  they  had  no  evidence 
before  them   to  enable  them  to   fix   what  the 
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amount  should  be.  As  the  applicant  wished  an 
order  sanctioning  the  removal  free  of  all  condi- 
tions as  to  payment,  they  refused  the  application, 
and  at  the  same  sessions  the  licence  for  the  pre- 
mises in  Far  Gosford-street  was  renewed. 

The  certified  minute  of  the  decision  of  the 
justices  which  was  contained  in  the  applicant's 
affidavit  was  as  follows : 

We  are  of  opinion  that,  upon  the  facte  proved,  the 
removal  of  the  Hare  and  Hounds  to  the  proposed  new 
site  would  be  of  public  advantage,  and  should  be  per- 
mitted by  the  licensing  justices.  Acting,  however,  upon 
the  opinion  of  their  legal  adviser,  the  licensing  justices 
consider  they  cannot  make  the  order  asked  for  of 
provisional  removal  except  as  upon  an  application 
for  a  new  licence.  The  law  point  raised  by  the 
applicant's  counsel  is  important,  and  the  justices 
will  help  the  applicant  in  any  way  possible  to  obtain 
a  decision  of  the  High  Court  thereon  by  mandamus  or 
otherwise. 

Sect.  50  of  the  Licensing  Act  1872  (35  &  36 
Vict.  o.  94)  provides : 

Lioenoes  may  be  removed  from  one  part  of  a  licensing 
district  to  another  part  of  the  same  district,  or  from  one 
licensing  district  to  another  licensing  district  within 
the  same  county,  in  manner  following :  The  application 
for  an  order  sanctioning  removal  shall  be  made  by  the 
person  desiring  to  be  the  holder  of  the  lioenoe  when 
removed,  and  shall  be  made  at  a  general  annual  licensing 
meeting,  or  any  adjournment  thereof,  to  the  justices 
authorised  to  grant  new  lioenoes  in  the  lioensing  dis- 
trict in  whioh  the  premises  are  situated  to  which  the 
lioenoe  is  to  be  removed.  Notice  of  the  intended  appli- 
cation shall  be  given  in  the  same  manner  as  notice  1b 
given  of  an  application  for  the  grant  of  a  new  lioenoe. 
A  copy  of  the  notice  shall  be  personally  served  upon  or 
sent  by  registered  letter  to  the  owner  of  the  premises 
from  which  the  lioenoe  is  to  be  removed  and  the  holder 
of  the  lioenoe,  unless  he  is  also  the  applicant.  The 
justioes  to  whom  the  application  is  made  shall  not  make 
an  order  sanctioning  such  removal  unless  they  are 
satisfied  that  no  objection  to  such  removal  is  made  by 
the  owner  of  the  premises  to  whioh  the  lioenoe  is 
attached,  or  by  the  holder  of  the  lioenoe,  or  by  any 
other  person  whom  such  justioes  shall  determine  to 
have  a  right  to  object  to  the  removal.  Subject  as 
aforesaid,  such  justioes  shall  have  the  same  power  to 
make  an  order  sanctioning  such  removal  as  they  have 
to  grant  new  licences ;  but  no  such  order  shall  be  valid 
unless  confirmed  by  the  confirming  authority  of  the 
lioensing  district. 

Sect  22  of  the  Lioensing  Act  1874  (37  &  38 
Vict.  o.  49)  provides : 

Any  person  interested  in  any  premises  about  to  be 
constructed  or  in  oourse  of  construction  for  the  purpose 
of  being  used  as  a  house  for  the  sale  of  intoxicating 
liquors  to  be  consumed  on  the  premises  may  apply  to 
the  lioensing  justioes  and  to  the  confirming  authority 
for  the  provisional  grant  and  confirmation  of  a  lioenoe 
in  respect  of  such  premises ;  and  the  justioes  and  con- 
firming authority,  if  satisfied  with  the  plans  submitted  to 
them  of  such  honee,  and  that  if  such  premises  had  been 
actually  oonstruoted  in  accordance  with  such  plans  they 
would,  on  application,  have  granted  and  confirmed 
such  a  lioenoe  in  respect  thereof,  may  make  suoh 
provisional  grant  and  order  of  confirmation  accord- 
ingly.   .    .     . 

The  Licensing  Act  1904  (4  Edw.  7,  c.  23)  pro- 
vides: 

Sect.  4  (1).  The  power  of  the  county  lioensing 
committee  to  confirm  new  lioenoes  and  any  other 
power  of  that  oommittee  shall  be  transferred  to  quarter 
sessions.  (2)  The  justioes,  on  the  grant  of  a  new  on-lioenoe, 
may  attach  to  the  grant  of  the  lioenoe  such  conditions, 


both  as  to  the  payments  to  be  made  and  the  tenure  of 
the  lioenoe  and  as  to  any  other  matters,  as  they  think 
proper  in  the  interests  of  the  publio ;  subject  as  follows : 

(a)  Suoh  conditions  shall  in  any  case  be  attached  as, 
having  regard  to  proper  provision  for  suitable  premises 
and  good  management,  the  justioes  think  best  adapted 
for  securing  to  the  publio  any  monopoly  value  whioh  is 
represented  by  the  difference  between  the  value  whioh 
the  premises  will  bear,  in  the  opinion  of  the  justioes, 
when  licensed,  and  the  value  of  the  same  premises  if 
they  were  not  lioensed.  Provided  that,  in  estimating 
the  value  as  lioensed  premises  of  hotels  or  other  premises 
where  the  profits  are  not  wholly  derived  from  the  sale 
of  intoxicating  liquor,  no  increased  value  arising  from 
profits  not  so  derived  shall  be  taken  into  consideration. 

(b)  The  amount  of  any  payments  imposed  under  con- 
ditions attached  in  pursuance  of  this  section  shall  not 
exceed  the  amount  thus  required  to  secure  the  monopoly 
value. 

Avory,  K.C.  and  William  Mackenzie,  on  behalf 
of  the  justices,  showed  cause  against  the  rule. — 
The  sole  question  is  whether  upon  an  application 
for  the  removal  of  an  existing  on-licence  from 
the  old  premises  to  a  new  site  the  justices  have 
the  same  power  under  the  Licensing  Act  1904  to 
impose  conditions  as  to  payment  in  respect  of 
monopoly  value  as  they  have  under  sect.  4,  sub- 
sect.  2,  in  granting  new  on-licenoes.  Sect.  50  of 
the  Licensing  Act  1872  gives  the  justices  power 
to  remove  a  licence  to  new  premises,  and  sect.  22 
of  the  Licensing  Act  1874  gives  them  power  to 
make  a  provisional  grant  of  a  licence  in  respect 
of  premises  about  to  be  built.  By  seot.  4,  sub- 
sect.  2,  of  the  Licensing  Act  of  1904 — which  by 
sect.  10  is  to  be  construed  as  one  with  the 
Licensing  Acts  1828  to  1902 — the  justices,  "  on 
the  grant  of  a  new  on-licence,"  may  attach  to  the 
grant  of  the  licence  suoh  conditions,  both  as  to 
the  payments  to  be  made,  and  so  on,  as  they 
think  proper  in  the  interests  of  the  publio ;  and 
the  question  is  whether  those  words  "on  the 
grant  of  a  new  licence"  cover  the  grant  of  a 
provisional  removal  of  an  existing  on-licence. 
Although  there  were  two  applications  before  the 
justices,  the  parties  are  agreed  that  this  applica- 
tion  to  foHhe  provisional  removal  of  the 
licence ;  and  the  justices  say  that  on  the  evidence 
before  them  a  case  had  been  made  out  for  the 
provisional  removal,  and  that  they  were  willing 
to  grant  it,  but  they  state  that,  having  evidence 
before  them  that  the  new  premises  would  be  of 
much  more  value  to  the  applicant  than  the  old, 
they  thought  that  it  was  a  proper  case  in  which 
to  require  a  payment  in  respect  of  the  monopoly 
value,  whioh  the  applicant  refused  to  accept.  It 
must  be  conoeded  that  before  the  Act  of  1904  the 
justices  could  not  have  imposed  a  money  payment 
as  a  condition  of  removal  (Beg.  v.  Bowman,  78 
L.  T.  Rep.  230;  (1898)  1  Q.  B.  663) ;  but  it  is 
submitted  that  they  can  now  impose  it  under 
sect.  4,  sub-sect.  2,  as  a  condition  of  removal.  It 
is  in  fact  an  application  for  a  new  lioenoe.  By 
seot.  50  of  the  Act  of  1872,  the  application  for 
the  removal  is  to  be  made  to  the  lioensing 
justices  at  their  annual  meeting  sitting  to 
grant  new  lioenoes;  the  same  notice  has  to  be 

given  as  upon  an  application  for  a  new 
oence,  and  that  section  puts  the  removal 
exactly  on  the  same  footing  as  a  new  licence ;  the 
justices  are  to  have  the  same  power  in  granting 
it  as  in  the  case  of  new  licences,  and  are  to 
deal  with  it  exactly  as  a  new  licence,  including 
the  confirmation  of  the  order  for  removal,  as  in 
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the  case  of  a  new  lioence,  which  confirmation  is 
not  necessary  in  renewals.  By  sect  74  of  the 
Act  of  1872,  the  definition  of  "new  lioence" 
(which  has  been  slightly  amended  by  sect.  32  of 
the  Act  of  1874)  is  a  "licence  granted  at  a 
general  annual  licensing  meeting  in  respect  of 
premises  not  theretofore  licensed.  .  .  .  The 
removal  order  comes  within  that  definition.  Here 
there  was  a  licence  to  be  granted  to  premises 
about  to  be  constructed,  and  therefore  not 
already  licensed  for  the  sale  of  intoxicating 
liquor,  and  the  application  for  the  removal  was 
an  application  for  a  new  licence.  If  an  applicant 
came  for  a  new  licence  and  said  he  would  sur- 
render one  or  more  existing  licences  for  it,  then 
undoubtedly  the  justices  would  have  jurisdiction 
in  granting  the  new  licence  to  impose  a  money 
payment ;  out  it  is  contended  for  the  applicant 
that  if,  instead  of  surrendering  the  old  licence, 
the  applicant  merely  asks  for  its  removal  to  the 
new  premises,  then  they  would  have  no  power  to 
impose  a  money  payment.  Asking  for  the 
removal  from  the  old  premises  is  in  substance 
asking  for  the  grant  of  a  new  licence  to  the  new 
premises,  with  an  offer  to  surrender  the  licence 
attached  to  the  old  premises.  *  The  justices  have 
power  to  impose  this  payment  on  the  grant  of 
new  licences,  and  there  is  no  reason  why  they 
should  not  have  the  same  power  with  regard  to 
removals;  and,  although,  with  regard  to  other 
conditions  their  power  is  discretionary,  inasmuch 
as  they  "  may  "  attach  such  conditions,  yet  as  to 
the  condition  of  imposing  monopoly  value  they 
have  no  suoh  discretion — the  words  being,  such 
conditions  "shall"  in  any  case  be  attached. 
The  justices  were  therefore  right  in  holding  that 
they  had  power  to  impose  this  condition  as  to 
payment  of  the  monopoly  value;  and  if  it  were 
otherwise  the  public  would  altogether  lose  that 
benefit. 

Pickford,  K.C.  (Bodkin,  Bruce  Williamson, 
and  H.  Maddocks  with  him)  for  the  applicant  in 
support  of  the  rule. — The  account  of  the  decision 
of  the  justices  as  given  in  their  affidavit  does 
rot  quite  correspond  with  the  certified  copy  of 
the  minute  which  was  read  by  the  justices'  clerk 
as  their  decision,  and  which  was  exhibited  to  the 
applicant's  affidavit.  The  justices  had  no  power 
to  attach  the  conditions  appropriate  to  the  grant 
of  a  new  lioence  to  an  order  sanctioning  the 
removal  of  an  existing  licence.  The  repealed  Act 
of  1871  (the  Intoxicating  Liquors  (Licences 
Suspension)  Aot  1871)  contained  the  first  statu- 
tory reference  to  removals,  and  in  that  Act  we 
have  the  clear  distinction  between  new  licences 
and  removals  of  existing  licences.  That  Act  was 
to  restrict  the  issue  of  "  new  licences,"  and  so  on, 
and  in  sect.  1  it  placed  restriction  on  the 
grant  of  new  licences.  In  sect.  2  it  dealt 
with  removals,  and  gave  the  justices  power  to 
remove  existing  licences.  That  removal  of  exist- 
ing licences  was  treated  as,  and  was  in  fact, 
an  entirely  distinct  thing  from  the  granting 
of  new  licences,  and  had  ever  since  been  so 
regarded.  The  effect  of  that  Act  of  1871  was 
that  the  justices  could  not  grant  new  licences, 
but  could  order  the  removal  of  old  licences,  so 
that  from  that  time  down  to  1904  there  were  two 
perfectly  well-known  and  distinct  things — namely, 
the  grant  of  a  new  lioence,  and  the  removal  of  an 
old  licence.  The  Act  of  1872  gave  the  justices 
back  the  power  of  granting  new  licences  and 


continued  their  power  of  sanctioning  the  removal 
of  existing  licences,  the  latter  being  by  sect.  50  of 
that    Act.      That    section    began    by    saying 
"  licences  may  be  removed,"  and  the  part  which 
the  justices  performed  was  simply  described  as 
making   "  an  order  sanctioning  the  removal " ; 
but  in  no  part  of  the  Act  is  it  spoken  of  as  a 
licence,  or  as  a  grant  or  as  the  granting  of  a 
licence.     It  is  in  their  discretion  to  make  the 
order;  they  are  not  bound  to  do  so.    The  con- 
cluding words  of  sect.  50,  that  "  the  justices  shall 
have  the  same  power  to  make  an  order  sanctioning 
removal  as  they  have  to  grant  new  licences,"  do 
not  mean  that  they  are  to  have  the  same  powers 
in  relation  to  the  one  as  to  the  other.    In  that  last 
clause  the  two  things  are  contrasted ;  there  is  a 
difference  in  substance  and  a  difference  in  the 
language  used;   one  is  spoken  of  as  "an  order 
sanctioning  removal,"  and  the  other  as  the  grant 
of  a  "new  licence."    The  two  things  are  kept 
distinct  throughout  the  whole  legislation  down  to 
and  including  1904,    and   the   applications  are 
distinct.    When  it  is  said  that  the  power  of  the 
justices  is  to  be  the  same  in  ordering  a  removal 
as  in  granting  a  new  licence,  that  only  means, 
for  instance,  that  if  it  were  an  old  beerhouse  the 
justices  would  have   only  the    same  power    to 
refuse  to  remove  as  to  refuse  to  renew ;  but  the 
"  same  power  "  does  not  mean  the  same  power  to 
impose  conditions.     Taking  the  definition  of  a 
"  new  licence,"  this  does  not  come  within  it.    The 
distinction  between  the  two  things,  a  grant  of  a 
new  licence  and  an  order  sanctioning  the  removal 
of  an  existing  licence,  is  very  clearly  put  in  the 
case  of  Laceby  v.  Lacon  and  Co.  (80  L.  T.  Rep. 
473;    (1899)  A  0.  222).     The  decision  of  the 
House  of  Lords  in  that  case  is  founded  upon  the 
distinction  between   the  two    things,   which    is 
pointed  out  by  all  the  learned  Lords,  and  the 
applicant's  contention  is  put  very  clearly  bv  Lord 
Morris    where    he   says:     "The   Act   of   1872 
contemplates  licences  being  obtained  and  granted 
under  three  sets  of  circumstances.    By  sect.  40 
it  contemplates  the  grant  of  new  licences;    by 
sect.  42  it  contemplates  the  grant  of  renewals; 
and  by  sect.  50  it  contemplates  the  grant  of  a 
'  removal '  of  a  licence,  which  I  would  understand 
from  the  use  of  the  words  '  removal  of  the  licence ' 
to  refer  to  a  licence  then  in  ease.    .    .    .    There 
are  three  different  applications  dealt  with  by  the 
statute.    There  are  three  different  sets  of  notices 
to  be  given  by  the  statute ;  there  are  three  different 
results  to  be  arrived  at  by  the  statute.    The  first 
is  renewal,  the  second  is  a  grant  of  a  new  lioence, 
and  the  third  is  an  order  for  removaL"    This  was 
not  a  creation  of  a  new  licence  at  all,  but  a  dealing 
with  an  existing  licence,  and  the  great  object  of 
the  Aot  of  1904  was  to  put  existing  licences  on  a 
different   footing  to   new   licences.      [He   was 
stopped.] 

Lord  ALVEBSTONB,  O.J.— In  my  opinion  this 
rule  must  be  made  absolute.  If  the  case  had 
come  before  us  solely  upon  the  materials  which 
were  before  my  learned  brothers  when  the  rule 
was  moved,  I  think  the  case  would  be  almost 
too  clear  for  argument,  because  the  ground  of 
the  decision  of  the  justices,  as  stated,  which 
was  the  first  thing  read  to  us  by  Mr.  Pickford, 
and  which  I  did  not  happen  to  be  acquainted 
with,  because  I  had  no  Knowledge  of  the  case 
before  it  was  argued  to-day,  is  in  these  words, 
"  We  are  of  opinion  that,  upon  the  facts  proved, 
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the  removal  of  the  licence  of  the  Hare  and 
Hounds  to  the  proposed  new  site  would  he  a 
public  advantage  and  should  be  permitted  by  the 
justices,  but,  acting  upon  the  opinion  of  our 
legal  adviser,  we  are  ox  opinion  that  we  cannot 
make  the  order  asked  for  of  provisional  removal, 
except  as  upon  an  application  for  a  new  licence." 
In  other  words,  that  was  a  distinct  decision  that 
the  old  law  in  regard  to  removal  was  altered, 
and  that  the  application  to  remove  from  one 
bouse  to  a  place  which  had  not  been  previously 
licensed  could  only  be  dealt  with  as  an  applica- 
tion for  a  new  licence.  I  think  that  obviously 
goes  too  far.  I  think  there  are  clearly  estab- 
lished two  parallel  lines,  one  removal  and  the 
other  application  for  a  new  licence ;  and  to  say 
that  in  every  case  of  removal  no  question  of  pro- 
perty value  may  arise,  and  no  question  of  new 
and  improved  conditions  may  arise — in  fact  it  may 
be  a  desirable  thing  to  get  a  licence  away  from  a 
place  where  there  are  a  great  many  to  a  village 
even  with  less  advantages  where  there  are  only 
one,  or  even  none  at  all — to  say  that  that  can 
only  be  dealt  with  by  way  of  application  for  a 
new  licence  as  if  the  premises  had  not  had  a 
licence  at  all  would  be  repealing  the  whole  of  the 
removal  legislation,  which  I  think  £oes  much  too 
far.  The  case  is  altered  to  a  certain  extent  from 
that  point  of  view  by  the  affidavit  of  Mr.  Drink- 
water  on  behalf  of  the  justices.  I  confess  I  have 
great  difficulty  in  reconciling  that  affidavit  with 
what  was  read  out ;  but  it  may  be  as  Mr.  Avory 
says,  what  they  meant  to  say  was  that  they  must 
deal  with  the  question  of  removal  upon  the  same 
basis  and  from  the  same  point  of  view  as  in  the 
case  of  granting  a  new  licence.  Therefore  there 
is  not  the  same  amount  of  contradiction  as  Mr. 
Piokford  suggested.  When  the  affidavit  was 
read  they  said  they  were  advised  they  had  the 
same  power  to  make  an  order  sanctioning  the 
removal  as  of  granting  a  new  licence,  and  further, 
they  had  previously  said  that  they  were  not  dis- 
posed to  make  an  order  unless  the  pecuniary 
gain  so  acauired  should  be  seoured  in  the  interests 
of  the  public.  In  any  view,  however,  I  think  the 
state  of  the  law  at  present  with  regard  to  this 
matter  is  this :  There  were  two  parallel  lines  of 
legislation — one  with  reference  to  removal,  and 
the  other  with  reference  to  the  granting  of  a  new 
licence.  I  agree  that  to  a  great  extent  the  same 
considerations  had  to  govern  the  one  and  the 
other — the  public  convenience,  desirability  that  it 
should  go,  fitness  of  premises,  fitness  of  the 
applicant,  and  other  considerations.  I  am  not 
going  into  those  specifically,  but  I  am  only 
speaking  of  them  generally,  without  consideration 
of  what  statutory  limits  there  were,  if  there  were 
any,  to  what  the  justices  might  do  in  one  case  or 
the  other.  Undoubtedly  sect.  50  does  say,  "  sub- 
ject as  aforesaid,  such  justices  shall  have  the 
same  power  to  make  an  order  sanctioning  such 
removal  as  they  have  to  grant  a  new  licence." 
I  think  there  is  something  in  the  view  presented 
by  Mr.  Pickford,  that  as  that  was  the  enabling 
section,  words  of  that  kind  were  required,  and  it 
falls  short  ot  the  contention  of  Mr.  Avory  that 
the  "  same  power  "  means  that  they  are  to  order 
removal  under  all  the  circumstances  exactly  in 
the  same  way  as  they  are  to  order  a  new  licence. 
Similarly  sect.  22  of  the  Act  of  1874  whioh  varied 
that  section  does  not  seem  to  me  to  destroy  the 
argument  that  there  were,  in  connection  with 


provisional  grants  and  in  connection  with  the 
removal  of  a  licence  to  new  premises,  parallel 
lines  of  powers  whioh  the  justices  exercised  with 
an  absolute  discretion  in  the  case  of  removal. 
Now,  when  you  come  to  the  Act  of  1904, 
it  involves  difficulties  of  construction;  but  it 
must  be  construed  largely  with  reference  to  the 
main  object  and  intent  of  it,  which  was  to  give  a 
value  to  existing  licences,  and  secure  them  to  the 
licence- holder,  and  to  give  the  public  the  benefit 
of  increased  value  due  to  a  new  licence.  Sub- 
sect.  2  of  sect  4  says :  "  The  justices  on  the  grant 
of  a  new  on-licence  may  attach  to  the  grant  of 
the  licence  such  conditions  as  to  the  payments  to 
be  made  and  the  tenure  of  the  licence  and  as  to 
any  other  matters  as  they  think  proper  in  the 
interests  of  the  public."  Therefore  the  language 
does  not  point  obviously  to  the  question  of  re- 
moval. I  think  it  is  an  argument  fairly  to  be 
considered  that  if  they  had  meant  to  bring  both 
classes  of  jurisdiction  into  one  section,  and  make 
them  subject  to  one  condition,  you  would  have 
expeoted  to  have  found  some  such  words  as 
"  either  on  the  granting  of  a  new  on-licence,  or  the 
removal  of  an  existing  on-licence,"  and  although 
the  interpretation 'clauses  have  not  much  bearing 
upon  the  main  object,  yet  the  interpretation 
clause  in  the  Act  of  1904  supports  that  view, 
because  a  distinction  is  drawn  between  existing 
on-licences  and  on-licences  that  were  not  existing 
at  the  time  of  the  Act  Then,  I  think,  the  point 
to  which  we  ventured  to  call  attention  in  the 
course  of  the  argument  is  not  without  weight  in 
considering  whether  this  Bection  does  relate  to 
and  include  the  case  of  removal.  The  matter  to 
be  considered  under  sub-sect.  2  (a)  is  the  ques- 
tion of  the  monopoly  value  represented  by  the 
difference  between  the  value  the  premises  would 
bear  when  licensed  and  the  value  when  not 
licensed.  It  is  a  little  diffioult  to  see  how,  if  that 
is  the  problem  to  be  solved  and  dealt  with, 
the  element  of  the  removed  licence  having  been 
surrendered  could  properly  enter  into  the  calcu- 
lation. The  public  were  not  intended  to  get 
the  benefit  of  the  difference  between  the  value  of 
the  premises  as  unlicensed  and  the  value  of  the 

S remises  as  licensed,  on  the  granting  of  a  new 
oence,  and  in  addition  the  benefit  of  the  value 
of  the  surrendered  licence.  Without  suggesting 
that  that  is  conclusive,  it  seems  to  me  to  point 
to  the  fact  that  removal  of  an  existing  licence 
involves  considerations  different  from  those  whioh 
arise  in  the  question  of  granting  a  new  licence ; 
and  to  support  the  argument  that  we  ought  not 
to  construe  those  words  "granting  a  new  licence" 
as  equivalent  to,  and  including,  removal  simply 
because,  by  earlier  legislation,  the  same  powers 
were  given  to  justices  to  grant  removal  as  there 
were  to  grant  new  licences.  I  therefore  think 
that  upon  the  main  question  which  has  been 
argued  before  us,  on  application  for  removal  the 
justices  have  not  the  power  to  impose  the  con- 
ditions whioh  they  have  power  to  impose  when 
granting  a  new  licence.  1  wish,  however,  to  say 
that  I  do  not  want  anything  I  have  said  to  suggest 
or  to  indicate  that  the  justices  have  not,  when  the 
question  of  removal  is  before  them,  a  discretion 
as  to  whether  they  will  allow  the  removal,  and, 
speaking  for  myself,  I  think  they  ought  to  take 
into  consideration  when  they  are  asked  to  grant 
a  removal  whether  or  not  it  is  a  substantial 
removal  under  circumstances  which  would  deprive 
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the  public  by  licensing  the  new  premises  of  that 
value  which  belongs  to  them,  and  which  would  be 
preserved  to  them  if  a  new  licence  had  been 
applied  for  in  respect  of  the  premises.  That  is 
one  of  the  circumstances  that  they  ought  to  take 
into  their  consideration.  It  must  not  be  thought, 
therefore,  that  we  in  any  way  suggest  that  they 
have  not  a  discretion  to  refuse  the  removal  upon, 
among  other  grounds,  the  ground  that  the  new 
premises  are  such  that  the  removal  of  the  licence 
to  them  will  be,  to  use  the  justices'  own  language, 
conferring  a  very  great  pecuniary  gain  upon  the 
applicant,  and  tbat  they  ought  not  to  sanction 
removal  unless  the  pecuniary  gain  is  secured  in 
some  way  to  the  public.  That  is  a  matter  for 
them  to  take  into  their  consideration.  It  seems 
to  me  it  is  taken  into  their  consideration  from 
the  point  of  view  of  refusing  the  removal,  or 
granting  it,  but  does  not  empower  them  to 
impose  conditions  which  they  have  not  the 
power  to  impose.  I  think,  therefore,  the  rule 
must  be  made  absolute.  The  justices  must 
deal  with  this  question  of  refusing  the  removal, 
or  granting  it,  on  its  merits  when  it  comes  before 
them. 

Kennedy,  J. — I  agree  entirely  with  the  views 
expressed  by  my  Lord.  The  only  thing  I  want 
to  say  for  myself,  and  my  Lord  for  himself 
has  expressed  his  opinion  upon  it,  is  that  we 
are  not  saying  that  the  justices  are  bound  to 
sanction  the  removal.  I  concur  in  those  remarks 
made  by  my  Lord  so  fully  as  well  as  with  the 
rest  of  his  judgment  that  I  need  add  nothing 
more. 


Ridley,  J. — I  agree. 


Rule  absolute. 


Solicitors  for  the  applicant,  Godden,  Son,  and 
Holme,  for  Band  and  Hatton,  Coventry. 

Solicitors  for  the  justices,  Nicholson,  Graham, 
Graham,  and  Beasley,  for  Montague  S.  Wilks, 
Coventry. 


April  18  and  May  29, 1905. 

(Before  Kennedy  and  Ridley,  JJ.) 

Austin    Friars   Steam  Shipping    Company 
Limited  (apps.)  v.  Strack  (resp.). 

Same  (apps.)  v.  Strack  and  others  (resps.).  (a) 

Shipping  —  Seaman  —  Wages  —  Agreement  for 
ordinary  voyage — Carriage  of  contraband  of  war 
— Termination  of  voyage  by  capture  of  ship — 
"  Loss  "  of  ship — Right  of  seaman  to  wages  and 
damages — Merchant  Shipping  Act  1894  (57  &  58 
Vict.  c.  60),  s.  158. 

A  seaman  entered  into  an  agreement  with  the 
owners  of  a  British  ship,  and  signed  articles  to 
serve  as  a  seaman  on  board  the  ship  on  a  trading 
voyage  to  the  East  and  to  different  ports  in  the 
Hast,  the  voyage  not  to  exceed  two  years,  and  to 
end  at  a  final  port  of  discharge  in  the  United 
Kingdom.  During  the  course  of  the  trading  war 
broke  out  between  Russia  and  Japan,  and  after 
the  declaration  of  war  the  ship  was  employed  in 
trading  between  ports  in  Japan  ana  Korea, 
carrying  railway  material,  which  had  been 
declared  contraband  of  war  by  both  the  Russian 
and  Japanese  Governments.  While  on  one  of  these 
voyages,  with  this  contraband  of  war  on  board, 

(a)  Reported  by  W.  W.  Obe,  Kaq.,  Barrlster-at-Law. 


the  vessel  was  seized  by  a  Russian  gunboat  and 
was  taken  as  a  prize  of  war,  and  the  vessel  and 
her  cargo  were  confiscated  by  a  prize  court.  The 
master  Knew,  but  the  crew  did  not,  that  the  ship 
was  carrying  contraband  of  war.  The  crew 
were  sent  back  to  London,  via  St.  Petersbura, 
and  suffered  considerable  hardships  on  the 
journey  through  insufficiency  of  food  and  sleeping 
accommodation.  The  seaman  claimed  wages  up 
to  the  time  of  arrival  in  London,  and  also 
damages  for  breach  of  the  agreement. 
Held,  that  the  capture  of  the  ship  was  not  a  "  loss  " 
of  the  ship  within  the  meaning  of  sect.  158  of  the 
Merchant  Shipping  Act  1894 ;  that  the  termina- 
tion of  the  voyage  was  not  "  by  reason  of  the 
loss "  of  the  ship  within  the  meaning  of  that 
section,  but  was  by  reason  of  the  act  of  the  owners 
in  carrying  contraband  of  war,  and  that  in  con- 
sequence the  character  of  the  voyage  and  its  risk 
and  danger  were  altered,  and  that  there  was 
therefore  a  breach  of  the  agreement  by  the  owners 
which  entitled  the  seaman  to  his  wages  up  to  the 
date  of  his  arrival  in  London  and  to  damages. 

Two  cases  stated  by  an  alderman  and  justice  of 
the  peace  for  the  oity  of  London,  sitting  as  a 
court  of  summary  jurisdiction  at  the  Guildhall 
Justice  Room,  the  first  being  as  to  the  wages  of 
a  seaman  and  the  second  as  to  damages. 

1.  On  the  10th  Sept.  1901  the  respondent 
(Johannes  Strack)  took  out  a  summons  under 
sect.  164  of  the  Merchant  Shipping  Act  1894, 
against  the  appellants,  claiming  a  sum  of 
352.  2s.  2d.,  balance  of  wages  alleged  to  be  due 
from  them  in  respect  of  his  services  as  a  seaman 
on  board  the  steamship  Cheltenham  from  the 
24th  Nov.  1903  to  the  30th  Aug.  1904,  and  con- 
tinuing wages  up  to  the  date  of  final  settlement 
under  sect.  131  of  the  Merchant  Shipping  Act 
1894. 

On  the  16th  Sept.  1904  the  parties  attended 
before  the  magistrate  on  the  summons,  when  the 
appellants  admitted  the  respondent's  olaim  up  to 
the  2nd  July  1901  (which  they  had  always  been 
willing  to  do). 

The  claim  was  amended  accordingly,  and,  after 
hearing  the  matter,  the  summons  was  adjourned 
till  the  17th  Sept.,  on  which  day,  the  appellants 
having  in  the  meantime  paid  the  respondent's 
wages  up  to  the  2nd  July  1904,  the  magistrate 
gave  judgment  for  the  respondent  and  adjudged 
the  appellants  to  pay  the  balance  of  wages  up  to 
the  30th  Aug.  1904— namely,  91.  13s.  4i. — and  the 
sum  of  162. 16s.  for  costs. 

2.  The  following  facts  were  either  admitted  or 
proved  before  the  magistrate : — 

(a)  The  respondent  was  a  seaman  who  at  the 
time  of  the  matters  hereinafter  mentioned  was 
serving  as  a  seaman  on  board  the  British  steam- 
ship Cheltenham.  The  appellants  were  the 
owners  of  the  Cheltenham. 

(b)  The  respondent  on  the  24th  Nov.  1903 
signed  on  the  articles  of  the  Cheltenham,  then  at 
Bremer  haven,  to  serve  as  boatswain  on  the  vessel 
at  the  rate  of  52.  per  month.  The  articles  of 
agreement,  so  far  as  is  material,  were  as  follows : 

The  several  persons  whose  names  are  hereto  sub- 
scribed and  whose  descriptions  are  contained  herein, 
and  of  whom  five  are  engaged  as  sailors,  hereby  agree 
to  serve  on  board  the  said  ship  in  the  several  capacities 
expressed  against  their  respective  names  on  a  voyage 
from  Bremerhaven  via  port   in    Bristol  Channel    to 
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amount  should  be.  As  the  applicant  wished  an 
order  sanctioning  the  removal  free  of  all  condi- 
tions as  to  payment,  they  refused  the  application, 
and  at  the  same  sessions  the  licence  for  the  pre- 
mises in  Far  Gosford-street  was  renewed. 

The  certified  minute  of  the  decision  of  the 
justices  whioh  was  contained  in  the  applicant's 
affidavit  was  as  follows : 

We  are  of  opinion  that,  upon  the  facta  proved,  the 
removal  of  the  Hare  and  Hounds  to  the  proposed  new 
site  would  be  of  public  advantage,  and  should  be  per- 
mitted by  the  licensing  justices.  Acting,  however,  upon 
the  opinion  of  their  legal  adviser,  the  lioenaing  justices 
oonsider  they  cannot  make  the  order  asked  for  of 
provisional  removal  except  as  upon  an  application 
for  a  new  licence.  The  law  point  raised  by  the 
applicant's  counsel  is  important,  and  the  justices 
will  help  the  applicant  in  any  way  possible  to  obtain 
a  decision  of  the  High  Court  thereon  by  mandamus  or 
otherwise. 

Sect.  50  of  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94)  provides : 

Licences  may  be  removed  from  one  part  of  a  licensing 
district  to  another  part  of  the  same  district,  or  from  one 
licensing  district  to  another  licensing  district  within 
the  same  county,  in  manner  following :  The  application 
for  an  order  sanctioning  removal  shall  be  made  by  the 
person  desiring  to  be  the  holder  of  the  lioence  when 
removed,  and  shall  be  made  at  a  general  annual  licensing 
meeting,  or  any  adjournment  thereof,  to  the  justices 
authorised  to  grant  new  licences  in  the  licensing  dis- 
trict in  whioh  the  premises  are  situated  to  which  the 
licence  is  to  be  removed.  Notice  of  the  intended  appli- 
cation shall  be  given  in  the  same  manner  as  notice  is 
given  of  an  application  for  the  grant  of  a  new  lioenoe. 
A  oopy  of  the  notice  shall  be  personally  served  upon  or 
sent  by  registered  letter  to  the  owner  of  the  premises 
from  which  the  lioenoe  is  to  be  removed  and  the  holder 
of  the  lioenoe,  unless  he  is  also  the  applicant.  The 
justices  to  whom  the  application  is  made  shall  not  make 
an  order  sanctioning  such  removal  unless  they  are 
satisfied  that  no  objection  to  such  removal  is  made  by 
the  owner  of  the  premises  to  whioh  the  lioenoe  is 
attached,  or  by  the  holder  of  the  lioenoe,  or  by  any 
other  person  whom  such  justices  shall  determine  to 
have  a  right  to  object  to  the  removal.  Subject  as 
aforesaid,  suoh  jnstioes  shall  have  the  same  power  to 
make  an  order  sanctioning  suoh  removal  as  they  have 
to  grant  new  licences ;  but  no  suoh  order  shall  be  valid 
unless  confirmed  by  the  confirming  authority  of  the 
Hocusing  district. 

Sect  22  of  the  Licensing  Act  1874  (37  &  38 
Vict.  o.  49)  provides : 

Any  person  interested  in  any  premises  about  to  be 
constructed  or  in  course  of  construction  for  the  purpose 
of  being  used  as  a  house  for  the  sale  of  intoxicating 
liquors  to  be  consumed  on  the  premises  may  apply  to 
the  lioensing  justices  and  to  the  confirming  authority 
for  the  provisional  grant  and  confirmation  of  a  lioenoe 
in  respect  of  suoh  premises ;  and  the  jnstioes  and  con- 
firming authority,  if  satisfied  with  the  plans  submitted  to 
them  of  suoh  house,  and  that  if  suoh  premises  had  been 
actually  constructed  in  accordance  with  such  plans  they 
would,  on  application,  have  granted  and  confirmed 
suoh  a  lioenoe  in  respect  thereof,  may  make  suoh 
provisional  grant  and  order  of  confirmation  accord- 
ingly.   .    .    . 

The  Licensing  Act  1904  (4  Edw.  7,  c  23)  pro- 
vides: 

Sect.  4  (1).  The  power  of  the  oounty  licensing 
committee  to  confirm  new  lioenoes  and  any  other 
power  of  that  committee  shall  be  transferred  to  quarter 
sessions.  (2)  The  justices,  on  the  grant  of  a  new  on-lioenoe, 
may  attach  to  the  grant  of  the  lioenoe  suoh  conditions, 


both  as  to  the  payments  to  be  made  and  the  tenure  of 
the  lioenoe  and  as  to  any  other  matters,  as  they  think 
proper  in  the  interests  of  the  publio ;  subject  as  follow*: 
(a)  Such  conditions  shall  in  any  case  be  attached  u, 
having  regard  to  proper  provision  for  suitable  premisei 
and  good  management,  the  justices  think  best  adapted 
for  securing  to  the  public  any  monopoly  value  which  is 
represented  by  the  difference  between  the  value  which 
the  premises  will  bear,  in  the  opinion  of  the  jastioei, 
when  lioensed,  and  the  value  of  the  same  premises  if 
they  were  not  lioensed.  Provided  that,  in  estimating 
the  value  as  lioensed  premises  of  hotels  or  other  premises 
where  the  profits  are  not  wholly  derived  from  the  sale 
of  intoxicating  liquor,  no  increased  value  arising  from 
profits  not  so  derived  shall  be  taken  into  consideration. 
(6)  The  amount  of  any  payments  imposed  under  con- 
ditions attached  in  pursuance  of  this  section  shall  not 
exceed  the  amount  thus  required  to  secure  the  monopoly 
value. 

Avory,  K.C.  and  William  Mackenzie,  on  behalf 
of  the  justices,  showed  cause  against  the  rule.— 
The  sole  question  is  whether  upon  an  application 
for  the  removal  of  an  existing  on-licence  from 
the  old  premises  to  a  new  site  the  justices  have 
the  same  power  under  the  Licensing  Act  1904  to 
impose  conditions  as  to  payment  in  respect  of 
monopoly  value  as  they  have  under  sect.  4,  sub- 
sect.  2,  in  granting  new  on-licences.    Sect  50  of 
the  Licensing  Act  1872  gives  the  justices  power 
to  remove  a  licence  to  new  premises,  and  sect  22 
of  the  Licensing  Act  1874  gives  them  power  to 
make  a  provisional  grant  of  a  lioence  in  respect 
of  premises  about  to   be  built.     Bv  sect.  4,  sub. 
sect  2,  of  the  Licensing  Act  of  1904 — which  by 
sect.  10   is    to   be  construed  as  one  with  the 
Licensing  Acts  1828  to  1902 — the  justices,  "  on 
the  grant  of  a  new  on-licence,"  may  attach  to  the 
grant  of  the  licence  such  conditions,  both  as  to 
the  payments  to  be  made,  and  so  on,  as  they 
think  proper  in  the  interests  of  the  public;  and 
the  question  is  whether  those  words  "on  the 
grant  of  a  new  lioence"  cover  the  grant  of  a 
provisional  removal  of   an  existing  on-licence. 
Although  there  were  two  applications  before  the 
justices,  the  parties  are  agreed  that  this  applica- 
tion was  for  the   provisional   removal   of  the 
licence ;  and  the  justices  say  that  on  the  evidence 
before  them  a  case  had  been  made  out  for  the 
provisional  removal,  and  that  they  were  willing 
to  grant  it,  but  they  state  that,  having  evidence 
before  them  that  the  new  premises  would  be  of 
much  more  value  to  the  applicant  than  the  old, 
they  thought  that  it  was  a  proper  case  in  which 
to  require  a  payment  in  respect  of  the  monopoly 
value,  which  the  applicant  refused  to  accept    It 
must  be  conoeded  that  before  the  Act  of  1904  the 
justices  could  not  have  imposed  a  money  payment 
as  a  condition  of  removal  (Beg.  v.  Bowman,  78 
L.  T.  Rep.  230;  (1898)  1  Q.  B.  663) ;  but  it  is 
submitted  that  they  can  now  impose  it  under 
sect  4,  sub-sect  2,  as  a  condition  of  removal   It 
is  in  fact  an  application  for  a  new  lioenoe.   By 
sect.  50  of  the  Act  of  1872,  the  application  for 
the   removal   is   to   be  made   to  the  licensing 
justices   at    their   annual    meeting    sitting  to 
grant  new  licences;  the  same  notice  has  to  be 

given  as  upon  an  application  for  a  new 
oenoe,  and  that  section  puts  the  removal 
exactly  on  the  same  footing  as  a  new  licence ;  the 
justices  are  to  have  the  same  power  in  granting 
it  as  in  the  case  of  new  licences,  and  are  to 
deal  with  it  exactly  as  a  new  lioenoe,  including 
the  confirmation  of  the  order  for  removal,  as  in 
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the  case  of  a  new  lioence,  which  confirmation  is 
not  necessary  in  renewals.  By  sect  74  of  the 
Act  of  1872,  the  definition  of  "new  lioence" 
(which  has  been  slightly  amended  by  sect.  32  of 
the  Act  of  1874)  is  a  "licence  granted  at  a 
general  annual  licensing  meeting  in  respect  of 
premises  not  theretofore  licensed.  .  .  .  The 
removal  order  comes  within  that  definition.  Here 
there  was  a  licence  to  be  granted  to  premises 
about  to  be  constructed,  and  therefore  not 
already  licensed  for  the  sale  of  intoxicating 
liquor,  and  the  application  for  the  removal  was 
an  application  for  a  new  lioence.  If  an  applicant 
came  for  a  new  licence  and  said  he  would  sur- 
render one  or  more  existing  licences  for  it,  then 
undoubtedly  the  justices  would  have  jurisdiction 
in  granting  the  new  licence  to  impose  a  money 
payment;  but  it  is  contended  for  the  applicant 
that  if,  instead  of  surrendering  the  old  lioence, 
the  applicant  merely  asks  for  its  removal  to  the 
new  premises,  then  they  would  have  no  power  to 
impose  a  money  payment.  Asking  for  the 
removal  from  the  old  premises  is  in  substance 
asking  for  the  grant  of  a  new  licence  to  the  new 
premises,  with  an  offer  to  surrender  the  licence 
attached  to  the  old  premises.  ♦  The  justices  have 
power  to  impose  this  payment  on  the  grant  of 
new  licences,  and  there  is  no  reason  why  they 
should  not  have  the  same  power  with  regard  to 
removals;  and,  although  with  regard  to  other 
conditions  their  power  is  discretionary,  inasmuch 
as  they  "  may  "  attach  such  conditions,  yet  as  to 
the  condition  of  imposing  monopoly  value  they 
have  no  such  discretion — the  words  being,  such 
conditions  "shall"  in  any  case  be  attached. 
The  justices  were  therefore  right  in  holding  that 
they  had  power  to  impose  this  condition  as  to 
payment  of  the  monopoly  value;  and  if  it  were 
otherwise  the  public  would  altogether  lose  that 
benefit 

Piekford,  K.C.  (Bodkin,  Bruce  Wttliameon, 
and  A.  Maddoeke  with  him)  for  the  applicant  in 
support  of  the  rule.— The  account  of  the  decision 
of  the  justices  as  given  in  their  affidavit  does 
rot  quite  correspond  with  the  certified  copy  of 
the  minute  which  was  read  by  the  justices'  clerk 
as  their  decision,  and  which  was  exhibited  to  the 
applicant's  affidavit  The  justices  had  no  power 
to  attach  the  conditions  appropriate  to  the  grant 
of  a  new  licence  to  an  order  sanctioning  the 
removal  of  an  existing  licence.  The  repealed  Act 
of  1871  (the  Intoxicating  Liquors  (Licences 
Suspension)  Act  1871)  contained  the  first  statu- 
tory reference  to  removals,  and  in  that  Act  we 
have  the  clear  distinction  between  new  licences 
and  removals  of  existing  licences.  That  Aot  was 
to  restrict  the  issue  of  "  new  licences,"  and  so  on, 
and  in  sect  1  it  placed  restriction  on  the 
grant  of  new  licences.  In  sect  2  it  dealt 
with  removals,  and  gave  the  justices  power  to 
remove  existing  licences.  That  removal  of  exist- 
ing licences  was  treated  as,  and  was  in  fact, 
an  entirely  distinct  thing  from  the  granting 
of  new  licences,  and  had  ever  since  been  so 
regarded.  The  effect  of  that  Act  of  1871  was 
that  the  justices  could  not  grant  new  licences, 
but  could  order  the  removal  of  old  licences,  so 
that  from  that  time  down  to  1904  there  were  two 
perfectly  well-known  and  distinct  things — namely, 
the  grant  of  a  new  licence,  and  the  removal  of  an 
old  licence.  The  Aot  of  1872  gave  the  justices 
back  the  power  of  granting  new  licences  and 


continued  their  power  of  sanctioning  the  removal 
of  existing  licences,  the  latter  being  by  sect  50  of 
that    Act.      That    section    began     by    saying 
"  licences  may  be  removed,"  and  the  part  which 
the  justices  performed  was  simply  described  as 
making   "  an   order  sanctioning  the  removal " ; 
but  in  no  part  of  the  Act  is  it  spoken  of  as  a 
licence,  or  as  a  grant  or  as  the  granting  of  a 
licence.     It  is  in  their  discretion  to  make  the 
order;  they  are  not  bound  to  do  so.    The  con- 
cluding words  of  sect  50,  that  "  the  justices  shall 
have  the  same  power  to  make  an  order  sanctioning 
removal  as  they  have  to  grant  new  lioences,"  do 
not  mean  that  they  are  to  have  the  same  powers 
in  relation  to  the  one  as  to  the  other.    In  that  last 
clause  the  two  things  are  contrasted ;  there  is  a 
difference  in  substance  and  a  difference  in  the 
language  used;   one  is  spoken  of  as  "an  order 
sanctioning  removal,"  and  the  other  as  the  grant 
of  a  "new  licence."    The  two  things  are  kept 
distinct  throughout  the  whole  legislation  down  to 
and  including  1904    and   the   applications  are 
distinct.    When  it  is  said  that  the  power  of  the 
justices  is  to  be  the  same  in  ordering  a  removal 
as  in  granting  a  new  licence,  that  only  means, 
for  instance,  that  if  it  were  an  old  beerhouse  the 
justices  would  have   only  the    same  power    to 
refuse  to  remove  as  to  refuse  to  renew ;  but  the 
"  same  power  "  does  not  mean  the  same  power  to 
impose  conditions.     Taking  the  definition  of  a 
"  new  licence,"  this  does  not  come  within  it    The 
distinction  between  the  two  things,  a  grant  of  a 
new  licence  and  an  order  sanctioning  the  removal 
of  an  existing  licence,  is  very  clearly  put  in  the 
case  of  Laceby  v.  Lacon  and  Co.  (80  L.  T.  Rep. 
473;    (1899)  A.  0.  222).     The  decision  of  the 
House  of  Lords  in  that  case  is  founded  upon  the 
distinction  between   the  two    things,   wnioh    is 
pointed  out  by  all  the  learned  Lords,  and  the 
applicant's  contention  is  put  very  clearly  by  Lord 
Morris   where   he   says:     "The   Act   of   1872 
contemplates  licences  being  obtained  and  granted 
under  three  sets  of  circumstances.    By  sect  40 
it  contemplates  the  grant  of  new  licences ;    by 
sect.  42  it  contemplates  the  grant  of  renewals; 
and  by  sect  50  it  contemplates  the  grant  of  a 
'  removal '  of  a  licence,  which  I  would  understand 
from  the  use  of  the  words  '  removal  of  the  lioence ' 
to  refer  to  a  licence  then  in  ease.    .    .    .    There 
are  three  different  applications  dealt  with  by  the 
statute.    There  are  three  different  sets  of  notices 
to  be  given  by  the  statute ;  there  are  three  different 
results  to  be  arrived  at  by  the  statute.    The  first 
is  renewal,  the  second  is  a  grant  of  a  new  licence, 
and  the  third  is  an  order  for  removal"    This  was 
not  a  creation  of  a  new  lioence  at  all,  but  a  dealing 
with  an  existing  licence,  and  the  great  object  of 
the  Aot  of  1904  was  to  put  existing  licences  on  a 
different   footing  to   new   lioences.      [He    was 
stopped.] 

Lord  ALVBRSTONi,  G.J. — In  my  opinion  this 
rule  must  be  made  absolute.  If  the  case  had 
come  before  us  solely  upon  the  materials  which 
were  before  my  learned  brothers  when  the  rule 
was  moved,  I  think  the  case  would  be  almost 
too  clear  for  argument,  because  the  ground  of 
the  decision  of  the  justices,  as  stated,  which 
was  the  first  thing  read  to  us  by  Mr.  Piekford, 
and  which  I  did  not  happen  to  be  acquainted 
with,  because  I  had  no  knowledge  of  the  case 
before  it  was  argued  to-day,  is  in  these  words, 
"  We  are  of  opinion  that,  upon  the  facts  proved, 
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Scrutton,  K.C.  (Dawson  Miller  with  him)  for 
the  appellants. — The  first  ease  is  as  to  wages,  and 
sect.  158  of  the  Merchant  Shipping  Act  1894  is 
the  section  upon  which  that  question  turns. 
Before  the  Merchant  Shipping  Act  the  seaman 
was  not  entitled  to  wages  unless  freight  was 
earned.  Sect.  157  of  the  Act  provides  that  the 
right  to  wages  shall  not  depend  on  the  earning  of 
freight.  Sect.  158  gives  the  seaman  a  greater 
right,  and  gives  him  a  right  to  wages  up  to  the 
time  of  the  termination  of  the  service  where  such 
termination  is  caused  by  reason  of  the  "  wreck  or 
loss "  of  the  ship,  although  no  freight  has  been 
earned.  The  capture  of  the  ship  was  a  "  loss  " 
of  the  ship  within  the  meaning  of  that  section. 
The  time  when  the  ship  was  captured  was  the  time 
when  the  ship  was  "lost"  to  the  owners,  and  by 
sect.  158  the  wages  are  to  cease  on  the  wreck  or 
loss  of  the  ship.  That  is  the  whole  point  so  far 
as  the  wages  are  concerned,  and  the  contention 
for  the  respondent  that  there  was  no  wreck  or 
loss  of  the  ship  and  that  therefore  the  wages 
went  on  is  not  well  founded.  Then  the  second 
case  is  as  to  damages,  and  as  to  that,  as  there 
was  no  breach  of  the  agreement,  there  was 
nothing  in  respect  of  which  the  respondent  could 
claim  damages.  In  the  section  "loss"  is  dis- 
tinguished from  "  wreck,"  and  it  means  anything 
which  deprives  the  owner  of  the  possession  of  the 
ship,  which  the  capture  in  this  case  did.  The 
act  of  capture  defeated  the  rights  of  the  seaman 
and  put  an  end  to  his  wages :  (The  Friends,  4  Gh. 
Bob.  143).  The  carrying  of  contraband  of  war 
is  not  an  offence  against  the  law  of  nations  or 
the  law  of  this  country ;  it  is  not  illegal  by  the  law 
of  this  country :  (Ex  parte  Chavasse ;  Be  Orate* 
brook,  12  L.  T.  Rep.  249 ;  34  L.  J.  17,  Bk.).  The 
decision  of  Lord  Westbury,  L.O.  in  that  case 
shows  that  this  was  a  perfectly  lawful  voyage. 
She  was  carrying  railway  material,  and  was 
engaged  in  a  trade  that  could  lawfully  be  carried 
on.  The  case  of  The  Justitia  (57  L.  T.  Bep.  816 ; 
12  P.  Di v.  145)  is  an  altogether  different  case  from 
the  present,  and  is  quite  distinguishable.  In  that 
case  damages  were  awarded  to  the  seamen,  but  it 
was  entirely  owing  to  the  fact  that  they  had 
incurred  hardships  through  the  vessel  being 
employed  for  purposes  other  than  those  contem- 
plated by  the  agreement.  The  seamen  were,  in 
fact,  employed  for  quite  a  different  service  from 
that  which  the  agreement  contemplated,  whereas, 
in  the  present  case,  the  seaman  was  employed 
precisely  as  contemplated  by  the  agreement,  and, 
as  the  agreement  entered  into  was  for  a  lawful 
voyage  and  a  lawful  trade,  the  loss  falls  upon 
the  seaman,  the  shipowners,  and  cargo  alike. 
The  decision  of  the  magistrate  was  therefore 
wrong.  The  Malta  (2  Haggard,  158)  was  also 
referred  to. 

Robson,  K.C.  (Pilcher  with  him)  for  the  respon- 
dent.— The  question  is  not  whether  it  is  lawful 
to  carry  contraband  or  not,  but  whether,  when  a 
shipowner  enters  into  a  contract  with  a  seaman, 
he  is  entitled  to  put  pn  the  seaman  risks  never 
contemplated  by  the  contract.  The  agreement  in 
this  case  was  for  an  ordinary  commercial  voyage, 
and  the  employers  had  no  right  to  change  that 
voyage  into  a  voyage  for  the  carrying  of  contra- 
band of  war,  and  the  case  finds  that  the  cargo  was 
contraband  of  war.  It  was  the  carrying  of  rail- 
way material  for  the  construction  of  railways  for 
the  conveyance  of  Japanese  troops.    That  change 


from  the  agreed  voyage  necessarily  involved 
greater  risks  and  dangers  to  the  seamen  than 
they  had  agreed  to.  The  respondent  was  entitled 
to  treat  as  a  breach  of  the  contract  the  appellants' 
employment  of  him  on  a  voyage  which  would 
expose  him  to  greater  danger  than  he  originally 
had  reason  to  anticipate  when  he  entered  into  the 
service — that  is,  to  dangers  other  than  the  ordi- 
nary perils  of  the  sea.  By  so  doing,  and  by 
deliberately  putting  their  ship  in  peril  of  capture, 
as  they  did,  they  became  liable  to  the  seamen 
in  damages  (The  Justitia,  vbi  sup.),  and  also 
for  the  wages  until  their  arrival  in  London: 
(Burton  v.  Pinkerton,  16  L.  T.  Rep.  419 ;  17  L.  T. 
Bep.  15;  L.  Bep.  2  Ex.  340).  Kelly,  G.B.  in 
that  case  said  (16  L.  T.  Bep.,  at  p.  424)  that, 
as  war  had  broken  out  between  Peru  and  Spain, 
it  was  a  breach  of  the  contract  with  the  seaman 
to  place  the  vessel  under  the  orders  of  a  Peruvian 
who  was  causing  her  to  act  in  concert  with 
two  Peruvian  ships  of  war,  "and  so  exposing 
the  crew  to  the  danger  at  any  moment  of  the 
loss  of  their  liberty  or  of  their  lives."  That 
applies  precisely  in  this  case,  as  the  master  deli- 
berately put  his  ship  in  peril  of  capture.  In 
O'Neil  v.  Armstrong,  Mitchell,  and  Co.  (73  L.  T. 
Bep.  178 ;  (1895)  2  Q.  B  70,  418)  it  was  held  by 
the  Court  of  Appeal  that,  as  the  continuation  of 
the  voyage  would,  through  the  breaking  ontof 
war  between  Japan  and  China,  have  exposed  the 
seaman  to  greater  risks  than  those  which  he  con- 
tracted to  run,  the  seaman  was  justified  in  leaving 
the  ship,  and  was  entitled  to  recover  the  stipu- 
lated sum,  notwithstanding  that  the  voyage  was 
not  completed.  Charles,  J.,  in  delivering  the 
judgment  of  the  Divisional  Court  in  that  case 
(72  L.  T.  Bep.,  at  p.  778;  (1895)  2  Q.  B..  at  p.  77), 
said  that  the  captain's  action  in  going  on  wit  h  the 
voyage  after  war  had  broken  out  cettainly 
increased  the  risk  incidental  to  an  ordinary 
voyage,  and,  "apart  from  any  question  of  ille- 
gality," entitled  the  plaintiff  to  treat  his  conduct 
as  a  breach.  That  clearly  shows  that,  apart  alto- 
gether from  the  question  of  legality  or  illegality, 
the  increased  risk  was  a  breach  of  the  agreement 
Under  the  proclamation  of  the  Government  the 
respondent's  duty  was  not  to  go  on  if  the  vessel 
was  carrying  contraband  of  war.  [Kbknbdt,  J. 
— How  do  you  make  the  wages  run  up  to  the 
30th  Aug.,  the  date  of  arrival  in  London?] 
Under  sect.  134.  The  vessel  was  captured  owing 
to  the  act  of  the  owner  himself,  and  therefore  the 
owner  himself,  by  putting  the  vessel  and  crew 
under  a  risk  not  contemplated  by  the  parties,  has 
brought  about  the  state  of  things  which  ter- 
minated the  contract,  and,  that  act  being  "  the 
wrongful  act  or  default  of  the  owner  or  master, 
the  seaman's  wages  shall  oontinae  to  run  and 
be  payable  until  the  time  of  the  final  settlement 
thereof."  The  master  was  bound  to  send  the 
respondent  home ;  during  all  that  time  his  wages 
were  running,  as  he  was  not  bound  to  treat  the 
contract  as  determined,  and  under  sect.  134  he 
was  entitled  to  his  wages  until  the  30th  Aug. 
He  is  also  entitled  to  damages.  In  both  the 
cases  referred  to  there  was  a  claim  for  damages 
as  well  as  a  claim  for  wages.  Under  sect.  136  the 
seaman,  on  the  settlement  of  his  wages,  is  bound 
to  sign  a  release,  but  in  the  present  case  the 
respondent  was  justified  in  refusing  to  sign  on 
account  of  his  claim  for  damages.  Clearly  there 
wa*«aot  a  "  loss  "  or  "  wreck  "  of  the  vessel  within 
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the  meaning  of  sect.  158,  as  what  is  relied  upon 
as  the  "  loss  "  of  the  vessel — namely,  the  capture 
—was  brought  about  by  the  appellants'  own  act 
in  sending  contraband  of  war  to  a  port  of  a 

belligerent. 

Dawson  Miller  in  reply. — "  Loss  "  or  "  wreck  " 
within  sect.  158  means  loss  or  wreck  however 
caused.  As  to  the  question  of  damages,  the  oases 
cited  of  Burton  v.  Pinkerton  (ubi  sup.),  CNeU  v. 
Armstrong,  Mitchell,  and  Co.  (ubi  sup.),  and  The 
Juiiitia  (ubi  sup.)  were  all  cases  where  illegality 
under  the  Foreign  Enlistment  Acts  came  in,  and 
where  the  seaman  was  asked  to  carry  out  a  con- 
tract which  was  in  fact  illegal.  In  the  present 
case  the  respondent  must  be  taken  to  have  entered 
for  »  Toyage  which  was  lawful.     Cw  ^  ^ 

May  29. — The  judgment  of  the  court  (Kennedy 
and  Ridley,  JJ.)  was  read  by 

Ridley,  J. — These  were  two  cases  stated  for 
the  opinion  of  the  court  by  a  justice  of  the  peace 
for  the  city  of  London,  the  first  relating  to  a 
claim  for  wages  made  by  a  seaman  under  the 
Merchant  Shipping  Act  1894,  and  the  latter  to  a 
claim  for  damages  in  respect  of  the  same  employ- 
ment made  by  him  under  the  Employers  and 
Workmen  Act  1875,  as  amended  by  43  &  44  Yict. 
c  16,  8. 11.    It  appears  that  Strack,  the  seaman, 
on  the  24th  Nov.  1903,  signed  on  the  articles  of 
the  British  steamship  Cheltenham,  belonging  to 
the  appellants,  and   then  at    Bremerhaven,  as 
boatswain  at  the  rate  of  52.  per  month,  upon  an 
agreement  the  material  part  of  which  was  as 
follows :  [His  Lordship  then  read  the  terms  of 
the  agreement  and  the  whole  of  the  facts  as  set 
out  in  the  case,  and  proceeded :]    On  the  1st  Sept. 
1904  Strack  and  other  members  of  the  crew  issued 
a  summons  under  43  &  44  Yict.  o.  16,  s.  11, 
claiming   damages   against   the  appellants   for 
breach  of  the  agreement  contained  in  the  ship's 
articles ;  and  upon  this  summons  the  magistrate 
awarded  102.  to  Strack  and  to  each  of  the  crew. 
On  the  10th  Sept.  1904  Strack  took  out  a  summons 
under  sect.  164  of  the  Merchant  Shipping  Act 
1894,  claiming  the  sum  of  35Z.  2s.  2d.,  for  balance 
of  wages  due  up  to  the  30th  Aug.,  and  for  con- 
tinuing wages  up  to  the  date  of  final  settlement 
under  sect.  134  of  that  Act.    At  the  hearing  on 
the  16th  Sept.  the  appellants  admitted  the  claim 
up  to  the  2nd  July,  and  the  special  case  states 
that  the  summons  was  adjourned  for  the  claim  to 
be  amended.    The  appellants  then  paid  the  wages 
due  up  to  the  2nd  July  1904 ;  and  on  the  further 
hearing  on  the  17th  Sept.  the  magistrate  gave 
judgment  for  the  balance  remaining   due   for 
wages     between     the     two     dates  —  namely, 
91.  13s.  Ad.,   and    costs;    but    he    declined    to 
allow  a  claim  for  anything  after  the  30th  Aug. 
on  the   ground   that   there   was   then  a  bond 
jide  dispute  within   the  meaning   of  sect.  134. 
It  was  argued  for  the  appellants  that  the  ship 
when    she    was  taken  was    "lost"  within   the 
meaning  of  sect.  158  of  the  Merchant  Shipping 
Act  1894  and  that  Strack  was,  therefore,  entitled 
to  wages  only  up  to  that  date — that  is  to  say, 
the  2nd  July  1904.    By  that  section :  "  Where  the 
service  of  a  seaman  terminates  before  the  date 
contemplated  in  the  agreement  by  reason  of  the 
wreck  or  loss  cf  the  snip    ...    he  shall  be 
entitled  to  wages  up  to  the  time  of  such  termina- 
tion, but  not  for  any  longer  period.'*    It  seems  to 


us  very  doubtful  whether  the  word  "  loss  "  would 
in  any  case  include  a  capture  such  as  this,  which 
is  not  in  the  same  category  as  wreck,  fire,  or 
stranding,  or  such  terminations  of  a  voyage  as 
are  brought  about  by  the  perils  of  the  sea.  But 
however  that  may  be,  it  seems  clear  that  the 
section  was  not  intended  to  include  cases  where 
the  service  terminates  not  owing  to  capture  by  the 
King's  enemies,  but  from  the  wilful  action  of  the 
captain  and  owners,  and  not  resulting  either 
directly  or  indirectly  from  any  peril  or  hurt  affect, 
ing  the  ship  itself  or  preventing  the  continuance  of 
the  voyage.  The  case  of  O9 Neil  v.  Armstrong,  Mit. 
cheU,  and  Co.  (73  L.  T.  Eep.  178 ;  (1895)  2  Q.  B.  70, 
418)  was  referred  to  on  the  argument,  and  appears 
to  us  to  have  a  decided  bearing  upon  the  ques- 
tion before  us.  In  that  case  the  plaintiff  shipped  as 
fireman  on  a  torpedo- ship  constructed  by  the 
Japanese  Government  by  the  defendants  for  a 
voyage  to  Yokohama.  The  ship  left  the  Tyne 
on  the  31st  July  1894,  and  war  was  declared 
between  Japan  and  China  on  the  3rd  Aug. 
The  plaintiff  became  aware  of  this,  and  at 
Aden,  after  a  proclamation  had  been  read  on 
board  warning  the  crew  against  any  breach  of 
the  Foreign  Enlistment  Act  1870,  he  and  his 
fellow  sailors  left  the  ship  and  were  sent  home 
by  the  Board  of  Trade.  The  plaintiff  sued  for 
balance  of  wages,  and  for  damages  for  non-fulfil- 
ment of  the  contract.  The  nominal  defendants 
accepted  responsibility  for  the  satisfaction  of  the 
plaintiffs  claim  to  the  extent  of  the  liability,  if 
any,  of  the  captain  of  the  vessel.  It  was  held  in 
the  Queen's  Bench  Division  and  in  the  Court  of 
Appeal  that  the  plaintiff  was  entitled  to  recover 
both  wages  and  damages,  inasmuch  as  the 
defendants  admitted  responsibility  for  the  captain 
of  a  vessel  whose  owners  (represented  for  the 
purpose  of  the  action  by  the  defendants)  had  by 
the  declaration  of  war  altered  the  character  of 
the  voyage  during  its  continuance,  and  exposed 
the  plaintiff  and  crew  to  dangers  greater  and 
other  than  those  originally  anticipated.  It  was 
not  a  case  in  which  something  had  occurred 
beyond  the  control  of  either  party,  such  as  was 
Appleby  v.  Myers  (16  L.  T.  Rep.  669 ;  L.  Rep. 
2  0.  r.  651),  by  which  the  voyage  had  been 
terminated,  but  a  case  in  which  its  discontinuance 
resulted  directly  from  the  action  of  the  owners. 
There  the  risk  was  altered  because  after  the  out- 
break of  hostilities  the  Japanese  vessel  of  war 
became  liable  to  capture  by  the  enemy,  and  for 
that  outbreak  of  hostilities  the  owners  were 
responsible.  In  the  present  case  the  risk  was 
altered  because  after  the  outbreak  of  hostilities 
between  Japan  and  Russia  the  captain,  acting 
for  and  as  agent  for  the  owners,  and  therefore 
the  owners,  undertook  a  venture  materially, 
different  from  the  character  of  the  voyage  in 
regard  to  which  the  seaman's  contract  was  made. 
They  knew  (although  the  crew  did  not)  that  rail- 
way material  had  been  declared  to  be  contraband 
when  they  chartered  the  vessel  for  the  voyages,  on 
one  of  which  she  was  seized  and  captured:  (see 
Burton  v.  Pinkerton,  16  L.  T.  Rep.  419 ;  17  L.  T. 
Rep.  15 ;  L.  Rep.  2  Ex.  340).  It  is  true  that  the 
carrying  of  contraband  is  not  illegal  (Ex  parte 
Chavasse;  Be  Qrazebrooh,  12  L.  T.  Rep.  249; 
34  L.  J.  17,  Bk.),  but  merely  exposes  the  neutral 
who  engages  in  such  a  venture  to  the  risk  of 
seizure  ana  confiscation  ;  but  the  question  does 
not  turn  upon  the   legality  or  illegality  of  the 
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voyage  and  its  object,  but  upon  whether,  after 
its  inception,  the  risk  and  danger  are  materially 
varied  by  any  alteration  in  its  conditions  for 
which  the  owners  are  responsible.  It  seems  clear 
that,  when  the  owners  engaged  in  the  business  of 
carrying  cargo  which  they  knew  to  be  contraband, 
they  did  so  alter  the  conditions  of  the  voyage. 
That  was  the  cause  of  its  termination,  and  not  a 
"  loss  "  of  the  ship  within  the  meaning  of  sect.  158 
of  the  Merchant  Shipping  Act.  In  O'Neil  v.  Arm- 
strong, Mitchell,  and  Co.  (ubi  sup.)  the  plaintiff 
was  entitled  by  the  articles  to  the  lump  sum  of 
SOL  on  arriving  at  Yokohama,  and  having 
received  a  portion  of  that  sum  on  account  the 
court  gave  him  judgment  for  the  balance.  Upon 
this  contract  Strack  was  entitled  to  be  paid  at 
the  rate  of  5Z.  a  month  till  his  arrival  in  the 
United  Kingdom — that  is  to  say,  the  30th  Ang. 
We  are  of  opinion  that  the  magistrate's  decision 
in  awarding  the  balance  due  up  to  that  date  was 
right.  In  regard  to  damages,  there  was  jurisdic- 
tion, in  the  view  which  we  nave  already  expressed 
as  to  the  breach  of  contract,  to  award  damages 
(see  The  JustiHa,  57  L.  T.  Rep.  816 ;  12  P.  Div. 
145),  and  we  see  no  reason,  considering  the  hard- 
ships involved  in  the  homeward  journey  of  the 
crew,  in  holding  that  the  amount  awarded  in  the 
present  case  is  in  point  of  amount  unreasonable. 

Appeals  dismissed  in  both  cases. 

Solicitors  for  the  appellants,  BottereU  and 
Boche. 

Solicitors  for  the  respondents,  Pattinson  and 
Brewer. 


CROW*    CASES    BE8EBVSD. 


April  8  and  May  10, 1905. 

(Before  Lord  Alvebstone,  G.J.,  Lawbancb, 
Kennedy,  Ohannell,  and  Phillimobb, 
JJ.) 

Bex  v.  Tideswell.  (a) 

Criminal  law — Larceny — Sale  of  goods  in  bulk — 
Fraud  —  Conspiracy  —  Fraudulent  conspiracy 
with  servant  of  vendor — Delivery  of  quantity 
greater  than  quantity  sold — False  receipt. 

A  purchaser  of  goods  sold  out  of  bulk  commits 
larceny  if  he,  by  a  fraudulent  arrangement  with 
the  servant  of  the  vendor,  obtains  possession  of  a 
greater  quantity  than  that  which  the  vendor  nas 
agreed  to  sell. 

The  prosecutors,  E.  and  Sons  Limited,  had  from 
time  to  time  quantities  of  residual  products  for 
sale.  They  had  for  many  years,  whenever  they 
had  an  accumulation  of  such  matters,  agreed 
with  T.  that  he  should  buy  the  products  at  a 
fixed  price  per  ton. 

On  the  occasions  charged  in  the  indictment,  T. 
had  agreed  to  buy  casters9  ashes  at  a  price  per 
ton. 

It  was  the  duty  of  K.,  a  servant  of  E.  and  Sons 
Limited,  to  weigh  the  ashes,  deliver  them  into 
trucks  provided  by  T,  to  make  an  entry  in  a 
book  showing  the  amount  so  delivered,  and  to 
make  out  a  receipt  to  be  signed  by  the  purchaser 
stating  the  amount  delivered. 

In  pursuance  of  a  fraudulent  arrangement  between 
A.  and  T.,  K.  delivered  two  quantities  of  ashes 

(•)  Reported  by  A.  A.  Bbthunb,  Esq.,  BarristeMU-lAW. 


to  T.,  but,  with  the  knowledge  of  T.  in  each  case, 
made  out  the  receipts  for  a  quantity  less  than  the 
quantity  delivered,  the  result  being  that  T. 
obtained  more  ashes  than  the  quantity  for  which 
he  paid  E.  and  Sons  Limited. 
Held,  that  T.  was  properly  convicted  of  larceny  of 
the  quantity  delivered  in  excess  of  the  quantity 
stated  in  the  receipts. 

Case  stated  by  the  chairman  of  the  Staffordshire 
Quarter  Sessions. 

1.  At  the  adjourned  general  quarter  sessions  of 
the  peace  for  the  county  of  Stafford  holden  at 
Stafford  on  the  1st  Dec.  1904,  Thomas  Tideswell 
was  tried  before  me  on  an  indictment  charging 
him :  (a)  With  feloniously  stealing,  taking,  and 
carrying  away  1  ton  lOcwt.  of  casters'  aehee  on 
the  23rd  Jan.  1904,  the  property  of  Allen  Everitt 
find  Sons  Limited;  (b)  with  receiving  the  said 
goods  on  the  date  aforesaid  well  knowing  them 
to  have  been  stolen ;  (e)  with  feloniously  stealing, 
taking,  and  carrying  away  1  ton  6cwt.  of  casters' 
ashes  on  the  21st  April  1904,  the  property  of  the 
said  Allen  Everitt  and  Sons  Limited;  and  (d) 
with  feloniously  receiving  the  last- mentioned 
goods  on  the  said  date  well  knowing  them  to  have 
been  stolen. 

2.  It  was  proved  that  the  prisoner  had  been  a 
customer  of  Allen  Everitt  and  Sons  Limited  for 
a  number  of  years,  purchasing  waste  and  residual 
metal  products  from  them.  A  man  named 
Ephraim  Kaye  was  employed  by  Allen  Everitt 
and  Sons  Limited  as  general  metal  weigher,  and 
it  was  his  duty  to  weigh  out  waste  and  residuals 
to  customers,  and  to  enter  in  a  book  called  the 
residual  metal  book  a  record  of  such  weights,  for 
the  purpose  of  enabling  the  customers  to  be 
charged  in  the  books  of  the  company  with  the 
proper  weights.  It  was  also  the  duty  of  Ephraim 
Kaye  to  keep  another  book,  called  the  receipt 
book,  in  which  he  took  from  the  customers  signed 
receipts  for  the  weights  of  waste  and  residuals 
taken  by  them. 

3.  On  the  23rd  Jan.  1904  Ephraim  Kaye 
weighed  and  delivered  into  trucks  of  the  railway 
company  a  quantity  of  casters'  ashes,  a  residual 
metal  product,  the  property  of  Allen  Everitt  and 
Sons  Limited,  weighing  in  fact  32  tons  13cwt. 
Ephraim  Kaye  made  out  a  receipt  for  these 
casters'  ashes  by  the  prisoner  in  his  receipt  book, 
describing  them  as  weighing  31  tons  3cwt.  only, 
and  this  receipt  was  on  the  23rd  Jan.  signed  by 
the  prisoner,  who  was  charged  with  that  amount 
only  in  the  books  of  the  company.  On  the  20th 
and  23rd  Jan.  1904  the  prisoner  made  out  two 
consignment  notes  to  the  railway  company  in  his 
own  handwriting  for  19  tons  9cwt.  and  13  tons 
4cwt.  respectively  of  casters'  ashes,  amounting 
together  to  32  tons  13cwt. 

4.  On  the  21st  April  1904  Ephraim  Kaye 
weighed  and  delivered  into  two  trucks  of  the 
railway  company  a  quantity  of  casters'  ashes, 
the  property  of  Allen  Everitt  and  Sons  Limited, 
weighing  in  fact  12  tons  16cwt.  2qrs.  The 
prisoner  on  the  20th  April  signed  a  receipt 
made  out  by  Ephraim  Kaye  in  his  receipt 
book  for  11  tons  10c wt.  2qrs.  only,  and  was 
charged  with  that  weight  in  the  books  of  the 
company.  The  prisoner  on  the  21st  April  made 
out  a  consignment  note  to  the  railway  company 
in  his  own  handwriting  for  12  tons  16cwt.  ef 
casters'  ashes. 
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5.  Ephraim  Kaye  (who,  on  being  charged  with 
the  afore-mentioned  felonies  before  magistrates  at 
petty  sessions,  pleaded  guilty  and  was  sentenced 
to  three  months'  imprisonment)  was  called  on 
behalf  of  the  prosecution,  and  stated  that  he 
entered  the  lesser  weights  in  the  residual  metal 
book  and  receipt  book  intentionally,  and  that  be 
kept  a  private  book,  to  which  he  referred  at  the 
trial,  in  which  he  entered  all  the  correct  weights  of 
goods  weighed  out  to  the  prisoner,  who  obtained 
these  said  correct  weights  from  him  or  through 
being  present  at  the  time  they  were  entered. 
He  said  that  he  had  no  previous  arrangement  or 
understanding  with  the  prisoner  that  he  was  to  be 
charged  for  less  casters'  ashes  than  were  to  be 
sent,  and  that  he  could  not  say  he  had  ever  told 
the  prisoner  that  he  was  being  charged  for  less 
than  the  actual  weights  on  any  occasion,  and  that 
there  was  no  understanding  as  to  any  particular 
deduction  from  weights,  though  (he  added)  deduc- 
tions were  as  a  matter  of  fact  made,  but  the 
prisoner  had  previously  and  from  time  to  time 
given  him  sums  of  money  as  a  reward  for  these 
services  generally,  though  not  as  a  payment  in 
respect  of  any  particular  transaction.  All  the 
casters'  ashes  that  were  put  into  the  railway 
company's  trucks  were  loaded  in  the  ordinary 
course  of  business  between  Allen  Everitt  and 
Sons  Limited  and  the  prisoner. 

6.  On  this  evidence  it  was  objected  by  counsel 
for  the  prisoner  that  the  indictment  was  not  sup- 
ported by  the  evidence,  on  the  ground  that  there 
was  no  proof  of  the  larceny  or  receiving  by  the 
prisoner  of  any  specific  goods. 

7.  I  overruled  the  objection,  but  consented  to 
reserve  the  point  for  the  consideration  of  the 
Court  for  Grown  Oases  Reserved.  I  told  the 
jury  that,  if  they  believed  the  evidence  for  the 
prosecution,  their  duty  was  to  find  the  prisoner 
guilty.  The  jury  found  the  prisoner  guilty,  and 
he  was  sentenced  to  six  months'  imprisonment  in 
the  second  division,  and  was  released  on  bail 
pending  the  decision  of  the  point  reserved. 

On  the  argument  the  court  remitted  the  case 
to  the  quarter  sessions  for  restatement  on  the 
following  points :  (a)  Was  there  any  previous  or 
contemporary  contract  between  the  prisoner 
and  Everitt  and  Sons  Limited  or  any  authorised 
agent  or  servant  of  Everitt  and  Sons  Limited 
other  than  Kaye,  either  for  the  sale  of  these 
ashes  or  the  sale  of  any  quantities  of  ashes  P  (6) 
Was  there  any  contract  between  the  prisoner  and 
Kaye  for  the  sale  of  the  ashes  on  either  of  the 
dates  laid  in  the  indictment  P 

The  statement  of  the  quarter  sessions  on  these 
points  was  that  the  evidence  did  not  disclose  any 
such  contract.  And  that  the  course  of  business 
between  the  prisoner  and  Everitt  and  Sons 
Limited  had  for  many  years  been  that  when 
Everitt  and  Sons  Limited  had  an  accumulation 
of  waste  residuals  or  ashes  they  sent  for  the 
prisoner,  who  saw  the  managing  director  and 
arranged  verbally  with  him  to  buy  so  much  as  he 
should  require  of  the  bulk  at  so  much  per  ton. 
No  specific  quantities  would  be  mentioned,  the 
understanding  being  that  the  quantities  purchased 
should  be  defined  by  the  weighing.  The  ashes 
the  subject  of  the  indictment  formed  part  of  one 
of  these  accumulations. 

VacheU  for  the  prisoner. — The  contention  is 
that  the  prisoner  in  each  case  defrauded  Everitt 


and  Sons  Limited  of  the  price  of  one  ton  of 
casters'  ashes.  But  the  offence  with  which  he  is 
charged  is  stealing  the  actual  ashes.  The  result 
of  tbe  transaction  between  the  managing  director 
of  Everitt  and  Sons  Limited  and  the  prisoner 
was  that  the  prisoner  was  entitled  to  receive  so 
much  casters'  ashes  as  should  be  weighed  and 
delivered  to  him.  Kaye  when  he  weighed 
32  tons  13c wt.  was  acting  properly,  and  at  that 
moment  the  property  in  the  ashes  passed  to  the 

Erieoner.  The  ashes  then  belonged  to  the  prisoner 
y  virtue  of  the  Sale  of  Goods  Act,  s.  3.  Subse- 
quently the  prieooer  and  Kaye  conspired  to 
defraud  Everitt  and  Sons  Limited,  which  is  not 
the  offence  charged  in  the  indictment.  There 
cannot  be  larceny  of  undefined  goods.  The  whole 
hulk  of  32  tons  13  cwt.  was  weighed  at  one  operation. 
A  purchaser  of  part  with  knowledge  of  the  fraudu- 
lent transaction  could  not  be  convicted  of  receiving 
stolen  goods : 

Bex  v.  Lloyd- Jones,  8  C.  A  P.  288. 

The  prisoner  did  not  obtain  possession  of  any  of 
the  ashes  by  a  trick,  and  there  was  no  larceny. 
He  referred  to 

Russell  on  Crimes,  6th  edit.,  vol.  2,  p.  142,  Parker** 
case ;  p.  141,  Hardy's  case. 

B.  W.  Coventry  for  the  prosecution.  —  No 
property  passed  except  in  so  much  of  the  ashes 
as  were  charged  to  the  prisoner.  There  was  a 
fraudulent  arrangement  between  Kaye,  and  the 
prisoner  that  Kaye  should  deliver  more  ashes 
than  he  had'  authority  to  deliver.  Kaye,  in 
delivering  more  ashes  than  the  amount  with  which 
he  charged  the  prisoner,  exceeded  his  authority 
as  the  agent  of  Everitt  and  Sons  Limited.  There- 
fore no  property  passed  in  the  excess,  and  the 
prisoner  in  taking  the  excess  committed  larceny. 
There  may  have  been  larceny  of  the  whole 
amount,  for,  the  transaction  being  fraudulent,  it 
is  doubtful  whether  any  property  passed,  and,  if 
there  was,  the  prisoner  was  properly  convicted  of 
larceny  of  part.    He  referred  to 

Beg.  v.  Middleton,  28  L.  T.  Rep.  777  ;  12  Cox  C.  C. 

260  ;  L.  Rep  2  C.  C.  38 ; 
Reg.  v.  HoUis,  49  L.  T.  Rep.  572  ;  15  Cox  C.  C.  345  ; 

12  Q.  B.  Div.  25 ; 
Reg.  v.  Hornby,  1  C.  A  K.  305 ; 
Reg.  v.  Burton,  6  Cox  C.  C.  293. 

VacheU  in  reply.— There  was  no  fraud  until 
after  the  property  had  passed.  The  property 
passed  as  soon  as  the  sale  was  completed  by  the 
weighing  and  delivery  of  tbe  ashes.  The  fraudu- 
lent transaction  was  subsequent  and  could  not 
vitiate  the  previous  transaction. 

Lord  Alverstonb,  G.J. — On  the  question  as 
originally  stated  in  the  case  I  had  some  little 
doubt.  As  stated  then  the  point  raised  at  the 
Bar  was  that  the  alleged  larceny  was  in  the  first 
case  a  larceny  of  one  unparticularised  ton  of 
ashes  out  of  an  amount  of  thirty-two  tons,  and 
in  the  second  a  larceny  of  one  ton  out  of  an 
amount  of  twelve  tons,  and  that,  inasmuch  as  the 
amounts  alleged  to  have  been  stolen  could  not  be 
specified  nor  identified,  a  conviction  for  larceny 
could  not  be  supported.  But  in  the  course  of  the 
argument  it  appeared  to  the  court  that  there 
should  be  a  further  statement,  in  order  that  we 
might  be  enabled  to  consider  whether,  whatever 
fraud  or  criminal  offence  might  have  been  com- 
mitted by  the  prisoner  by  arrangement  with 
Kaye,  he  had  committed  the  crime  of  larceny. 
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voyage  and  its  object,  but  upon  whether,  after 
its  inception,  the  risk  and  danger  are  materially 
varied  by  any  alteration  in  its  conditions  for 
which  the  owners  are  responsible.  It  seems  clear 
that,  when  the  owners  engaged  in  the  business  of 
carrying  cargo  which  they  knew  to  be  contraband, 
they  did  so  alter  the  conditions  of  the  voyage. 
That  was  the  cause  of  its  termination,  and  not  a 
"  loss  "  of  the  ship  within  the  meaning  of  sect.  158 
of  the  Merchant  Shipping  Act.  In  CrNeil  v.  Arm- 
strong, Mitchell,  ana  Co.  (ubi  sup.)  the  plaintiff 
was  entitled  by  the  articles  to  the  lump  sum  of 
SOL  on  arriving  at  Yokohama,  and  having 
received  a  portion  of  that  sum  on  account  the 
court  gave  him  judgment  for  the  balance.  Upon 
this  contract  Strack  was  entitled  to  be  paid  at 
the  rate  of  hi.  a  month  till  his  arrival  in  the 
United  Kingdom — that  is  to  say,  the  30th  Aug. 
We  are  of  opinion  that  the  magistrate's  decision 
in  awarding  the  balance  due  up  to  that  date  was 
right.  In  regard  to  damages,  there  was  jurisdic- 
tion, in  the  view  which  we  nave  already  expressed 
as  to  the  breach  of  contract,  to  award  damages 
(see  The  Justitia,  57  L.  T.  Rep.  816 ;  12  P.  Div. 
145),  and  we  see  no  reason,  considering  the  hard- 
ships involved  in  the  homeward  journey  of  the 
crew,  in  holding  that  the  amount  awarded  in  the 
present  case  is  in  point  of  amount  unreasonable. 

Appeals  dismissed  in  both  cases. 

Solicitors  for  the  appellants,  BottereU  and 
Roche. 

Solicitors  for  the  respondents,  Pattinson  and 
Brewer. 
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April  8  and  May  10, 1905. 

(Before  Lord  Alverstone,  G.J.,  Lawbancb, 
Kennedy,  Ghannell,  and  Phillimobe, 
JJ.) 

Rex  v.  Tideswbll.  (a) 

Criminal  law — Larceny — Sale  of  goods  in  bulk — 
Fraud  —  Conspiracy  —  Fraudulent  conspiracy 
with  servant  of  vendor — Delivery  of  quantity 
greater  than  quantity  sold — False  receipt. 

A  purchaser  of  goods  sold  out  of  bulk  commits 
larceny  if  he,  by  a  fraudulent  arrangement  with 
the  servant  of  the  vendor,  obtains  possession  of  a 
greater  quantity  than  that  which  the  vendor  nas 
agreed  to  sell. 

The  prosecutors,  E.  and  Sons  Limited,  had  from 
time  to  time  quantities  of  residual  products  for 
sale.  They  Mid  for  many  years,  whenever  they 
had  an  accumulation  of  such  matters,  agreed 
with  T.  that  he  should  buy  the  products  at  a 
fixed  price  per  ton. 

On  the  occasions  charged  in  the  indictment,  T. 
had  agreed  to  buy  casters*  ashes  at  a  price  per 
ton. 

It  was  the  duty  of  K.,  a  servant  of  E.  and  Sons 
Limited,  to  weigh  the  ashes,  deliver  them  into 
trucks  provided  by  T,  to  make  an  entry  in  a 
book  showing  the  amount  so  delivered,  and  to 
make  out  a  receipt  to  be  signed  by  the  purchaser 
stating  the  amount  delivered. 

In  pursuance  of  a  fraudulent  arrangement  between 
A.  and  T.,  K.  delivered  two  quantities  of  ashes 

(a)  Reported  by  A.  A.  BrratrN b,  Esq.,  Barrister-ftf-Law. 


to  T.j  but,  with  the  knowledge  of  T.  in  each  cmse, 
made  out  the  receipts  for  a  quantity  less  than  the 
quantity  delivered,  the  result  being  that  T. 
obtained  more  ashes  than  the  quantity  for  which 
he  paid  E.  and  Sons  Limited. 
Held,  that  T.  was  properly  convicted  of  larceny  of 
the  quantity  delivered  in  excess  of  the  quantity 
stated  in  the  receipts. 

Case  stated  by  the  chairman  of  the  Staffordshire 
Quarter  Sessions. 

1.  At  the  adjourned  general  quarter  sessions  of 
the  peace  for  the  county  of  Stafford  holden  at 
Stafford  on  the  1st  Dec.  1904,  Thomas  Tideswell 
was  tried  before  me  on  an  indictment  charging 
him :  (a)  With  feloniously  stealing,  taking,  and 
carrying  away  1  ton  lOowt.  of  casters'  ashes  on 
the  23rd  Jan.  1904,  the  property  of  Allen  Everitt 
snd  Sons  Limited ;  (6)  with  receiving  the  said 
goods  on  the  date  aforesaid  well  knowing  them 
to  have  been  stolen ;  (c)  with  feloniously  stealing, 
taking,  and  carrying  away  1  ton  6cwt.  of  casters' 
ashes  on  the  21st  April  1904,  the  property  of  the 
said  Allen  Everitt  and  Sons  Limited ;  and  (d) 
with  feloniously  receiving  the  last- mentioned 
goods  on  the  said  date  well  knowing  them  to  have 
been  stolen. 

2.  It  was  proved  that  the  prisoner  had  been  a 
customer  of  Allen  Everitt  and  Sons  Limited  for 
a  number  of  years,  purchasing  waste  and  residual 
metal  products  from  them.  A  man  named 
Ephraim  Kaye  was  employed  by  Allen  Everitt 
and  Sons  Limited  as  general  metal  weigher,  and 
it  was  his  duty  to  weigh  out  waste  and  residuals 
to  customers,  and  to  enter  in  a  book  called  the 
residual  metal  book  a  record  of  such  weights,  for 
the  purpose  of  enabling  the  customers  to  be 
charged  in  the  books  of  the  company  with  the 
proper  weights.  It  was  also  the  duty  of  Ephraim 
Kaye  to  keep  another  book,  called  the  receipt 
book,  in  which  he  took  from  the  customers  signed 
receipts  for  the  weights  of  waste  and  residuals 
taken  by  them. 

3.  On  the  23rd  Jan.  1904  Ephraim  Kaye 
weighed  and  delivered  into  trucks  of  the  railway 
company  a  quantity  of  casters'  ashes,  a  residual 
metal  product,  the  property  of  Allen  Everitt  and 
Sons  Limited,  weighing  in  fact  32  tons  13cwi 
Ephraim  Kaye  made  out  a  receipt  for  these 
casters'  ashes  by  the  prisoner  in  his  receipt  book, 
describing  them  as  weighing  31  tons  3cwt.  only, 
and  this  receipt  was  on  the  23rd  Jan.  signed  by 
the  prisoner,  who  was  charged  with  that  amount 
only  in  the  books  of  the  company.  On  the  20th 
and  23rd  Jan.  1904  the  prisoner  made  out  two 
consignment  notes  to  the  railway  company  in  bis 
own  handwriting  for  19  tons  9cwt.  and  13  tons 
4cwt.  respectively  of  casters'  ashes,  amounting 
together  to  32  tons  13cwt. 

4.  On  the  21st  April  1904  Ephraim  Kaye 
weighed  and  delivered  into  two  trucks  of  the 
railway  company  a  quantity  of  casters'  ashes, 
the  property  of  Allen  Everitt  and  Sons  Limited, 
weighing  in  fact  12  tons  16cwt.  2qrs.  The 
prisoner  on  the  20th  April  signed  a  receipt 
made  out  by  Ephraim  Kaye  in  his  receipt 
book  for  11  tons  lOcwt.  2qrs.  only,  and  was 
charged  with  that  weight  in  the  books  of  the 
company.  The  prisoner  on  the  21st  April  made 
out  a  consignment  note  to  the  railway  company 
in  his  own  handwriting  for  12  tons  16cwt  ex 
casters'  ashes. 
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5.  Ephraim  Kaye  (who,  on  being  charged  with 
the  afore-mentioned  felonies  before  magistrates  at 
petty  sessions,  pleaded  guilty  and  was  sentenced 
to  three  months'  imprisonment)  was  called  on 
behalf  of  the  prosecution,  and  stated  that  he 
entered  the  lesser  weights  in  the  residual  metal 
book  and  receipt  book  intentionally,  and  that  he 
kept  a  private  book,  to  which  he  referred  at  the 
trial,  in  which  he  entered  all  the  correct  weights  of 
goods  weighed  out  to  the  prisoner,  who  obtained 
these  said  correct  weights  from  him  or  through 
being  present  at  the  time  they  were  entered. 
He  said  that  he  had  no  previous  arrangement  or 
understanding  with  the  prisoner  that  he  was  to  be 
charged  for  less  casters'  ashes  than  were  to  be 
sent,  and  that  he  could  not  say  he  had  ever  told 
the  prisoner  that  he  was  being  charged  for  less 
than  the  actual  weights  on  any  occasion,  and  that 
there  was  no  understanding  as  to  any  particular 
deduction  from  weights,  though  (he  added)  deduc- 
tions were  as  a  matter  of  fact  made,  but  the 
prisoner  had  previously  and  from  time  to  time 
given  him  sums  of  money  as  a  reward  for  these 
services  generally,  though  not  as  a  payment  in 
respect  of  any  particular  transaction.  All  the 
casters*  ashes  that  were  put  into  the  railway 
company's  trucks  were  loaded  in  the  ordinary 
course  of  business  between  Allen  Everitt  and 
Sons  Limited  and  the  prisoner. 

6.  On  this  evidence  it  was  objected  by  counsel 
for  the  prisoner  that  the  indictment  was  not  sup- 
ported by  the  evidence,  on  the  ground  that  there 
was  no  proof  of  the  larceny  or  receiving  by  the 
prisoner  of  any  specific  goods. 

7.  I  overruled  the  objection,  but  consented  to 
reserve  the  point  for  the  consideration  of  the 
Court  for  Crown  Oases  Reserved.  I  told  the 
jury  that,  if  they  believed  the  evidence  for  the 
prosecution,  their  duty  was  to  find  the  prisoner 
guilty.  The  jury  found  the  prisoner  guilty,  and 
he  was  sentenced  to  six  months'  imprisonment  in 
the  second  division,  and  was  released  on  bail 
pending  the  decision  of  the  point  reserved. 

On  the  argument  the  court  remitted  the  case 
to  the  quarter  sessions  for  restatement  on  the 
following  points :  (a)  Was  there  any  previous  or 
contemporary  contract  between  the  prisoner 
and  Everitt  and  Sons  Limited  or  any  authorised 

r'»  or  servant  of  Everitt  and  Sons  Limited 
than  Kaye,  either  for  the  sale  of  these 
ashes  or  the  sale  of  any  quantities  of  ashes  P  (6) 
Was  there  any  contract  between  the  prisoner  and 
Kaye  for  the  sale  of  the  ashes  on  either  of  the 
dates  laid  in  the  indictment  P 

The  statement  of  the  quarter  sessions  on  these 
points  was  that  the  evidence  did  not  die  dose  any 
such  contract.  And  that  the  course  of  business 
between  the  prisoner  and  Everitt  and  Sons 
Limited  had  for  many  years  been  that  when 
Everitt  and  Sons  Limited  had  an  accumulation 
of  waste  residuals  or  ashes  they  sent  for  the 
prisoner,  who  saw  the  managing  director  and 
arranged  verbally  with  him  to  buy  so  much  as  he 
should  require  of  the  bulk  at  so  much  per  ton. 
No  specific  quantities  would  be  mentioned,  the 
understanding  being  that  the  quantities  purchased 
should  be  defined  by  the  weighing.  The  ashes 
the  subject  of  the  indictment  formed  part  of  one 
of  these  accumulations. 

VacheU  for  the  prisoner. — The  contention   is 
that  the  prisoner  in  each  case  defrauded  Everitt  I 


and  Sons  Limited  of  the  price  of  one  ton  of 
casters'  ashes.  But  the  offence  with  which  he  is 
charged  is  stealing  the  actual  ashes.  The  result 
of  the  transaction  between  the  managing  director 
of  Everitt  and  Sons  Limited  and  the  prisoner 
was  that  the  prisoner  was  entitled  to  receive  so 
much  casters'  ashes  as  should  be  weighed  and 
delivered  to  him.  Kaye  when  he  weighed 
32  tons  13cwt.  was  acting  properly,  and  at  that 
moment  the  property  in  the  ashes  passed  to  the 

Erisoner.  The  ashes  then  belonged  to  the  prisoner 
y  virtue  of  the  Sale  of  Goods  Act,  s.  3.  Subse- 
quently the  prieooer  and  Kaye  conspired  to 
defraud  Everitt  and  Sons  Limited,  which  is  not 
the  offence  charged  in  the  indictment.  There 
cannot  be  larceny  of  undefined  goods.  The  whole 
hulk  of  32  tons  13  cwt.  was  weighed  at  one  operation. 
A  purchaser  of  part  with  knowledge  of  the  fraudu- 
lent transaction  could  not  be  convicted  of  receiving 
stolen  goods : 

Bex  v.  Lloyd-Jones,  8  C.  A  P.  288. 

The  prisoner  did  not  obtain  possession  of  any  of 
the  ashes  by  a  trick,  and  there  was  no  larceny. 
He  referred  to 

Russell  on  Crimes,  6th  edit.,  voL  2,  p.  142,  Parker?* 
case ;  p.  141,  Hardy1*  ease. 

B.    W.    Coventry    for  the    prosecution.  —  No 
property  passed  except  in  so  much  of  the  ashes 
as  were  charged  to  the  prisoner.     There  was  a 
fraudulent  arrangement   between  Kaye,  and  the 
prisoner  that  Kaye    should  deliver    more  ashes 
than  he    had'  authority   to  deliver.    Kaye,    in 
delivering  more  ashes  than  the  amount  with  which 
he  charged  the  prisoner,  exceeded  his  authority 
as  the  agent  of  Everitt  and  Sons  Limited.    There- 
fore no  property  passed  in  the  excess,  and  the 
prisoner  in  taking  the  excess  committed  larceny. 
There  may  have    been   larceny    of    the    whole 
amount,  for,  the  transaction  being  fraudulent,  it 
is  doubtful  whether  any  property  passed,  and,  if 
there  was,  the  prisoner  was  properly  convicted  of 
larceny  of  part.    He  referred  to 

Beg.  v.  Middleton,  28  L.  T.  Rep.  777 ;  12  Cox  C.  C. 

260  ;  L.  Rep  2  C.  C.  38 ; 
Beg.  v.  Hollis,  49  L.  T.  Rep.  572  ;  15  Cox  C.  C.  345  ; 

12  Q.  B.  Div.  25 ; 
Beg.  v.  Hornby,  1  C.  A  K.  305 ; 
Beg.  v.  Burton,  6  Cox  C.  C.  293. 

VacheU  in  reply. — There  was  no  fraud  until 
after  the  property  had  passed.  The  property 
passed  as  soon  as  the  sale  was  completed  by  the 
weighing  and  delivery  of  the  ashes.  The  fraudu- 
lent transaction  was  subsequent  and  could  not 
vitiate  the  previous  transaction. 

Lord  AijVkrstone,  O.J. — On  the  question  as 
originally  stated  in  the  case  I  had  some  little 
doubt.    As  stated  then  the  point  raised  at  the 
Bar  was  that  the  alleged  larceny  was  in  the  first 
case  a  larceny  of  one  unparticularised   ton   of 
ashes  out  of  an  amount  of  thirty-two  tons,  and 
in  the  second  a  larceny  of  one  ton  out  of  an 
amount  of  twelve  tons,  and  that,  inasmuch  as  the 
amounts  alleged  to  have  been  stolen  could  not  be 
specified  nor  identified,  a  conviction  for  larceny 
could  not  be  supported.    Bat  in  the  course  of  the 
argument  it  appeared  to  the  court  that  there 
should  be  a  further  statement,  in  order  that  we 
might  be  enabled  to  consider  whether,  whatever 
fraud  or  criminal  offence  might  have  been  com- 
mitted   by  the  prisoner    by    arrangement   with 
Kaye,  he  had  committed  the  crime  of  larceny. 
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a  purpose  beyond  what  the  statute  contemplated 
is  nothing  to  the  purpose.  I  think  that  the 
judgment  of  Joyce,  J.  should  be  restored.  With 
respect  to  the  costs  of  this  litigation,  I  cannot 
overlook  the  fact  that  the  local  authority  made 
a  blunder,  and  interfered  with  the  footway. 
That  has  now  been  put  right,  but  in  the  first 
instance  led  to  the  litigation.  Then,  I  think 
that  the  negotiation  and  correspondence  was  not 
as  candid  as  it  should  have  been,  and  I  think, 
therefore,  that  neither  side  in  this  controversy 
should  have  any  costs. 

Lord  Macnaohten.  —  My  Lords :  At  the 
southern  or  lower  end  of  Parliament- street,  just 
before  you  come  to  Bridge- street,  where  in  con- 
sequence of  recent  improvements  there  is  a  dis- 
tance of  about  100ft.  between  the  opposite 
buildings,  the  appellants,  as  the  sanitary  authority 
of  the  city  of  Westminster,  have  constructed 
public  lavatories  and  other  conveniences  for  the 
use  of  persons  of  both  sexes.  These  conveniences 
are  placed  under  the  ground  in  the  middle  of  the 
street,  as  far  removed  as  possible  from  the 
buildings  on  either  side.  The  plan  of  the  con- 
struction is  this :  On  each  side  of  the  roadway 
there  is  an  entrance,  5ft.  9in.  wide,  protected  by 
railings  and  leading  by  a  staircase  of  the  same 
width  to  a  passage  or  subway,  10ft.  wide  and 
8ft.  high,  which  runs  the  whole  way  across  on  a 
level  with  the  underground  conveniences.  Out 
of  this  subway  there  are  openings — two  for  men 
and  one  for  women — into  spacious  chambers, 
where  the  usual  accommodation  (politely  described 
as  lavatories  and  cloakrooms)  is  provided  on  a 
large  and  liberal  scale.  All  the  arrangements 
seem  to  have  been  designed  and  carried  out  with 
due  regard  to  decency  and  with  every  possible 
consideration  for  the  comfort  of  wayfarers  in  need 
of  such  accommodation.  The  London  and  North- 
Western  Railway  Company  are  the  owners  of  a 
large  and  valuable  block  of  buildings  on  the  east 
side  of  Parliament-street,  having  a  frontage  to 
Parliament-street  and  a  frontage  to  Bridge-street, 
with  vaults  under  the  pavement  in  Parliament- 
street,  and  a  claim,  for  what  it  is  worth,  to  the 
soil  beneath  the  roadway  up  to  the  midline  of 
the  street.  They  took  objection  to  the  sanitary 
works  constructed  by  the  corporation  and  sought 
to  have  them  removed.  They  put  their  case 
alternatively  as  a  case  of  trespass  or  of  obstruc- 
tion to  the  highway  causing  special  damage. 
The  corporation  relied  on  their  statutory  powers 
under  the  Public  Health  (London)  Act  1891, 
which  authorises  them  to  construct  such  public 
sanitary  conveniences,  and  vests  in  them  for 
the  purpose  the  subsoil  of  the  road,  exclusive  of 
the  footway.  When  the  parties  came  to  trial  it 
was  found  that  owing  to  some  mistake  or  inadvert- 
ence the  works  of  the  corporation  had  encroached 
on  the  footway.  Joyce,  J .,  before  whom  the  case 
was  tried,  ordered  the  corporation  to  remove  the 
encroachment,  but  made  no  order  as  to  costs.  On 
appeal  by  the  plaintiffs,  the  court  ordered  the 
corporation  to  "  pull  down  and  remove  the  whole 
of  the  staircase,  railings,  and  other  works  placed 
by  the  defendants  upon  the  lands  of  the  plaintiffs 
other  than  the  conveniences  in  the  pleadings  men- 
tioned, and  such  further  portion  of  the  construc- 
tion as  the  court "  might,  "  upon  application, 
sanction  as  a  proper  approach  to  the  said  con- 
veniences." The  order  was  to  be  suspended 
pending  an  appeal  to  this  House,  and  the  corpo- 


ration were  to  pay  the  costs  of  the  action  and  of 
the  appeal.  The  corporation  have  acquiesced  in  the 
order  of  Joyce,  J.  Their  only  contention  now  is  that 
the  order  of  the  Court  of  Appeal  is  wrong.   There 
can  be  no  question  as  to  the  law  applicable  to  the 
case.    It  is  well  settled  that  a  public  body  invested 
with  statutory  powers  such  as  those   conferred 
upon  the  corporation  must  take  care  not  to  exceed 
or  abuse  its  powers.    It  must  keep  within  the 
limits  of  the  authority  committed  to  it.     It  must 
act  in  good  faith.     And  it  must  act  reasonably. 
The  last  proposition  is  involved  in  the  second,  if 
not  in  the  first.    But  in  the  present  case  I  think 
that  it  will  be  convenient  to  take  it  separately. 
Now,  looking  merely  at  what  has  been  done — at 
the  work  as  designed  and  actually  constructed— 
it  seems  to  me  that,  apart  from  the  encroachment 
on  the  footway,  it  is  impossible  to  contend  that 
the  work  is  in  excess  of  what  was  authorised  by 
the  Act  of  1891.    The  conveniences  themselves, 
extensive  as  the  accommodation  is,  have  not  been 
condemned  by  the  Court  of  Appeal  or  even  attacked 
in  the  evidence.     Then  the  entrance  from  the 
roadway  is  only  5ft.  9in.  wide ;  so  is  the  staircase. 
It  is  in  evidence  that  a  width  of  4ft.  6in.  is  "  neces- 
sary "  in  order  to  enable  two  persons  to  pass  on 
the  staircase.  The  witness  who  gave  that  evidence 
was  pressed  to  say  that  "  under  ordinary  circum- 
stances 4ft.  6in.  to  5ft.  would  be  a  wide  entrance 
for  a  thing  of  this  sort."    "  No,"  he  replied,  "  not 
ample.    You  want  to  give  a  minimum  of  5ft.,  if 
you  can,  and  more  than  that.    You  would  give 
6ft.  if  you  had  got  plenty  of  space."    So  the 
entrance     actually    provided    which    has    been 
condemned  by  the  Court  of  Appeal,  and,  as  I 
think,  without  evidence,  is  just  9in.  wider  than 
the  minimum  width  which  the  only  witness  ex- 
amined on  the  point  says  ought  to  be  provided, 
and  3in.  narrower  than  what  he  thinks  should  be 
allowed  if  space  permits.   It  seems  rather  a  strong 
measure  to  invoke  the  powers  of  the  court  in  so 
trifling  a  matter,  especially  considering  that  the 
excess,  if    excess    there    be,   cannot    make  the 
slightest  practical  difference  to  the  respondents. 
Then  I  come  to  the  subway,  which  has  not  been 
opened  to  the  public  as  yet.    Now,  there  is  not  a 
scrap  of  evidence  tending  to  show  that  there  is 
anything  improper  or  suspicious  about  the  sab- 
way.    One  witness  was  asked  if  he  had  "ever 
known  an  approach  to  a  convenience  which  was 
10ft.  wide  except  this."    He  said  he  had  not,  and 
there  the  matter  dropped.    But  then  no  instance 
could  be  given — at  any  rate,  no  instance  was  given 
— of  a  convenience  so  large  placed  in  the  centre 
of  a  street  so  wide  and  approached  from  either 
side.     If  it  is  permissible  to  construct  a  con- 
venience approachable  from  either  Bide  of  a  wide 
street,  you  cannot  prevent  the  public  from  using 
the  subway  as  a  thoroughfare.    I  should  think  it 
most  unlikely  that  it  would  be  largely  used,  if  used 
at  all,  by  persons  not  desirous  of  availing  them- 
selves of   the  convenience.     But  it  is  possible; 
Yaughan  Williams,  L.J.  thinks  it  more  tnan  pos- 
sible.   He  has  "no  doubt,  apart  from  the  con- 
veniences, the  subway  at  the  present  moment  is 
a  con  siderable  convenience  to  pedestrians."  There 
Beems  to  be  no  experience  to  guide  one  on  the 
point.    And  so  the  corporation  were,  I  think,  not 
to  be  blamed  for  making  provision  in  order  to 
obviate  crushing  and  jostling  in  a  place  where 
crowding  iB  (to  say  the  least)  not  convenient.  I  have 
not  forgotten  that  there  are  two  passages  in  the 
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evidence  which  one  of  the  learned  Lords  Justices 
quotes  at  length,  and  all  the  members  of  the  court 
appear  to  rely  on  them.    It  seems  that  the  chair- 
man of  the  works  committee  admitted  that  this 
tunnel  (as  it  has  been  called),  10ft.  wide  and  8ft. 
high,  was  "both  an  approach  and  a  subway." 
That  seems  to  have  been  thought  a  very  damaging 
admission.    Of  course,  it  was  a  subway.    It  was 
a  subway  capable  of  being  used  as  a  thoroughfare 
It  would  have  been  a  subway  if  there  had  been 
no  thoroughfare.    For  my  part,  I  do  not  quite 
understand  all  this  play  upon  words.    Then  there 
was  another  passage  in  the  evidence  supposed  to 
be  more  damaging  still,  in  which  a  witness  said 
that  he  did  "  not  see  any  necessity  for  10ft."    It 
would,  he  admitted,  be  "  a  waste  of  space  and  a 
waste  of  money."    But  if  you  look  at  the  context, 
it  is  perfectly  clear  that  the  learned  Lord  Justice 
was  under  a  misapprehension.    The  witness  was 
not  referring  to  the  subway,  which  was  10ft.  wide. 
He  was  not  thinking  of  the  subway.  The  questions 
put  to  him  both  by  the  learned  counsel  and  by  the 
judge  were  addressed  to  the  entrance  and  stair- 
ease,  to  which  very  different  considerations  apply. 
It  was  not  suggested  that  there  was  any  notice, 
or  any  intention  of  putting  up  a  notice,  directing 
the  public  to  this  subway  as  a  means  of  crossing. 
The  entrance,  which  was  of  the  usual  limited 
dimensions,  did  not  of  itself  offer  any  invitation 
to  the  public  to  enter  for  the  purpose  of  crossing 
the  roadway.    Then  I  come  to  the  question  of 
want  of  good  faith.    That  is  a  very  serious  charge. 
It  is  not  enough  to  show  that  the  corporation 
contemplated  that  the  public  might  use  the  sub- 
way as  a  means  of  crossing  the  street.    That  was 
an  obvious  possibility.  It  cannot  be  otherwise  if  you 
have  an  entrance  on  each  side  and  the  communi- 
cation is  not  interrupted  by  a  wall  or  a  barrier  of 
some  sort.    In  order  to  make  out  a  case  of  bad 
faith  it  must  be  shown  that  the  corporation  con- 
structed this  subway  as  a  means  of  crossing  the 
street  under  colour  and  pretence  of  providing 
public  conveniences  which  were  not  really  wanted 
at  that  particular  place.    That  was  the  view  of 
their  conduct  taken  by  the  Court  of  Appeal.   "  In 
my  judgment,"  says  Yaughan  Williams,  L. J.,  "  it 
is  not  true  to  say  that  the  corporation  have  taken 
this  land  which  they  have  taken  with  the  object 
of  using  it  for  the  purposes  authorised  by  the 
Legislature.     You    are    acting    mala  fide"    he 
added,  "  if  you  are  seeking  to  acquire  and  acquir- 
ing lands  for  a  purpose  not  authorised  by  the 
Act  of  Parliament."    So  you  are ;  there  can  be 
no   doubt   of    that.    The  other    learned    Lords 
Justices  seem  to  take  the  same   view   of    the 
conduct  of  the  corporation.    Now  this,  as  I  said, 
is  a  very  serious  charge.   A  gross  breach  of  public 
duty,  and  all  for  a  mere  fad !    The  learned  judge 
who  tried  the  case  had  before  him  the  chairman 
of  the  works  committee.    That  gentleman   de- 
clared that  hie  committee  considered  with  very 
great  care  for  a  couple  of  years  or  more  the  ques- 
tion of  these  conveniences  in  Parliament-street. 
He  asserted  on  oath  that "  the  primary  object  of 
the  committee  was  to  provide  these  conveniences." 
Why  is  this  gentleman  not  to  be  believed  P    The 
learned  judge  who  saw  and  heard  him  believed  his 
statement    The  learned  judges  of  the  Court  of 
Appeal  have  discredited  his  testimony,  mainly,  if 
not  entirely,  on  the  ground  of  two  letters  about 
which  he  was  not  asked  a  single  question — one 
written  by  the  surveyor  of  the  parishes  of  St. 
Mao.  Cab.— Vol.  XXII. 


Margaret's  and  St.  John's  under  the  city  engineer 
of  Westminster,  the  other  by  a  person  acting  for 
the  acting  town  clerk.  The  letter  of  the  surveyor 
was  a  foolish  letter,  which  the  writer  seems  to 
have  thought  clever.  The  letter  of  the  temporary 
representative  of  the  acting  town  clerk,  if  you 
compare  the  two  letters,  seems  to  have  derived 
its  inspiration  from  the  same  source.  I  cannot 
conceive  why  the  solemn  statement  of  the  chairman 
of  the  committee  should  be  discredited  on  such 
a  ground.  I  do  not  think  that  there  is  anything 
in  the  minutes  tending  to  disprove  his  testimony. 
I  agree  with  Joyce,  J.  that  the  primary  object  of 
the  council  was  the  construction  of  the  conveni- 
ences with  the  requisite  and  proper  means  of 
approach  thereto  and  exit  therefrom.  I  have  felt 
more  difficulty  with  regard  to  the  question 
whether  the  corporation  have  acted  altogether 
reasonably,  "  with  judgment  and  discretion,"  as 
Turner,  L.J.  puts  it  in  a  well-known  case.  It 
seems  to  me  that,  when  a  public  body  is  exercis- 
ing statutory  powers  conferred  upon  it  for  the 
benefit  of  the  public,  it  is  bound  to  have  some 
regard  to  the  interest  of  those  who  may  suffer  for 
the  good  of  the  community.  I  do  not  think  it 
right — I  am  sure  that  it  is  not  wise — for  such  a 
body  to  keep  its  plans  secret  and  carry  them  into 
execution  without  fair  and  frank  communication 
with  those  whose  interests  may  possibly  be  preju- 
diced or  affected.  I  cannot  help  thinking  that,  if 
the  engineer  of  the  corporation  and  the  engineer 
of  the  railway  company  nad  been  put  into  commu- 
nication, some  modification  of  plan  might  have 
been  suggested  which  would  have  obviated  all 
this  litigation  and  expense,  and  all  the  litigation 
and  expense  yet  to  come  if  the  Court  of  Appeal  is 
to  take  upon  itself,  as  it  proposes  to  do,  the  func- 
tions of  a  sanitary  authority  and  determine  the 
precise  dimensions  of  approaches  to  such  a  place 
as  this.  The  surveyor  thought  it  politic  and  not 
unworthy  of  his  position  as  an  officer  of  a  great 
public  bodyto  try  to  throw  dust  in  the  eyes  of 
his  correspondent.  I  do  not  suppose  that  the 
officials  of  the  railway  company  were  put  off  their 
guard  by  the  answer  whioh  he  sent.  I  have  no 
doubt  that  they  knew  perfectly  well  what  the  cor- 
poration proposed  to  do.  But  still,  the  mode  in 
which  they  were  met  prevented  anything  like  a 
free  interchange  of  ideas  between  these  two  bodies 
for  their  mutual  advantage.  The  result  of  these 
considerations  to  my  mind  is  that,  if  at  the  trial 
the  respondents  had  suggested  any  practical  mode 
of  altering  or  amending  the  plans  that  would  have 
obviated  the  inconvenience  whioh  the  works  as 
executed  must  cause  to  them,  I  should,  speaking 
for  myself,  have  been  disposed  to  think  that  an 
injunction  ought  to  have  been  granted  to  secure 
that  object.  Unfortunately,  the  respondents 
chose  to  stand  aloof,  and  have  given  no  assistance 
to  the  court.  Under  these  circumstances  I  think 
there  is  no  alternative  but  to  allow  the  appeal, 
and  to  restore  the  judgment  of  Joyce,  J.  But  I 
think  there  ought  to  be  no  costs  either  here  or  in 
the  Court  of  Appeal. 

Lord  Jambs  of  Hereford. — My  Lords:  In 
this  case  the  London  and  North- Western  Railway 
Company  seeks  by  injunction  to  restrain  the 
defendants,  the  present  appellants,  from  main- 
taining a  certain  tunnel,  staircase,  and  railings, 
and  other  works  upon  land  in  Parliament-street, 
Westminster.  The  facts  upon  which  the 
questions   in   issue   depend    may,    I    think,  be 
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summarised  as  follows :  [His  Lordship  went 
through  the  facts  and  evidence  as  set  out  above, 
and  in  greater  detail  in  the  reports  in  the  courts 
below,  and  continued  as  follows:]  Now  upon 
these  facts  it  seems  to  me  to  be  clear  that  the 
intention  of  the  local  authority  was  to  construct 
two  distinct  objects,  a  convenience  with  an 
approach  and  a  subway.  It  is  true  that  a  portion 
of  the  subway  would  be  used  as  the  approach  to 
the  convenience,  but  the  subway  would  also  be 
used  by  those  who  did  not  intend  to  visit  the 
convenience,  but  only  desired  to  cross  free  of  danger 
from  one  side  of  Parliament-street  to  the  other. 
It  is  also  clear  that  in  consequence  of  this  double 
user  the  subway  was  made  of  4ft.  greater  breadth 
takn  would  have  been  necessary  if  only  an 
approach  to  the  convenience  had  been  constructed. 
Such  being  a  summary  of  the  facts  before  your 
Lordships,  it  is  necessary  to  consider  with  what 
legal  powers  the  appellants  and  their  predecessors 
were  invested  so  as  to  authorise  the  construction 
of  the  works  in  question.  Inasmuch  as  the 
soil  of  the  respondents  has  been  taken  without 
their  sanction  for  the  purposes  of  the  works,  the 
appellants  must  show  legal  authority  for  such  an 
act.  By  sect.  44  of  the  Public  Health  Act 
{London)  1891,  power  was  conferred  upon  sanitary 
authorities  to  provide  and  maintain  public 
conveniences,  and  in  order  to  carry  out  the 
exercise  of  the  power,  the  subsoil  of  any  road 
(required  for  the  purpose)  was  vested  in  the 
sanitary  authority.  This  is  the  only  legislative 
authority  under  which  a  justification  for  the  act 
done  is  alleged.  It  will  be  noted  that  there  is  no 
legislative  power  given  to  local  authorities  to 
construct  subways.  Now,  I  agree  in  the  view 
that  has  been  taken  that  the  powers  to  construct 
a  convenience  under  the  Act  of  1891  of  necessity 
include  a  power  to  construct  an  approach  thereto. 
And  so  the  question  to  be  solved  seems  to  be 
thus  formulated.  Was  the  so-called  tunnel  an 
approach  to  the  convenience  only,*  or  was  it 
something  more  P  (1)  Was  it  a  subway  distinct 
from  the  approach,  or  (2)  was  it  a  subway  in 
combination  with  the  approach  used  for  two 
distinct  purposes  P  In  my  judgment  the  con- 
struction in  question  comes  within  one  or  other 
of  the  two  latter  alternatives.  Possibly  within 
the  first,  certainly  within  the  second.  If  this 
finding  on  the  facts  be  correct,  the  works,  so 
far  as  they  constitute  the  subway,  are  con- 
structed without  legal  authority.  The  Legis- 
lature has  not  thought  it  right  to  confer  on  local 
bodies  the  power  to  oompulsorily  take  land  or 
impose  rates  for  the  purpose  of  constructing  sub- 
ways. In  this  case  some  land  has  been  taken 
which  would  not  have  been  required  if  the 
approach  had  not  been  enlarged  into  a  subway, 
and  an  unauthorised  burden  has  been  imposed 
upon  the  ratepayers  in  consequence  of  this 
enlargement.  Thus  it  is,  in  my  opinion,  that  the 
appellants  have  acted  beyond  their  powers  and 
without  justification.  I  have  only  to  add  that  the 
reasons  for  their  judgment  given  by  the  Lords 
Justices  in  the  Court  of  Appeal  appear  to  me  to 
be  unanswerable,  and  I  therefore  think  that  those 
judgments  ought  to  be  affirmed  and  this  appeal 
dismissed. 

Lord  Lindley. — My  Lords:  By  the  Public 
Health  of  London  Act  1891,  sect.  44,  the  appel- 
lants were  authorised  to  provide,  and  make,  and 
maintain   public   lavatories    and    sanitary  con- 


veniences in  situations  where  they  might  deem 
the  same  to  be  required,  and  they  were  authorised 
to  defray  the  expense  of  providing  the  same,  and 
of  aoy  damage  occasioned  to  any  person  by  the 
erection  and  construction  thereof,  as  if  such  an 
expense  was  an  expense  of  sewerage.  Further, 
for  the  purpose  of  such  provision  the  subsoil  of 
any  road,  exclusive  of  the  footway  adjoining  any 
building,  was  vested  in  the  appellants.  I  cannot 
doubt  that  under  this  authority  they  could  law- 
fully construct  lavatories  and  sanitary  conve- 
nienoes  in,  on,  or  under  any  road  in  their  district, 
provided  that  they  did  not  interfere  with  any 
footway  adjoining  any  building,  or  with  the  soil 
under  any  such  footway.  No  particular  size  or 
form  of  convenience,  or  mode  of  access  to  an 
underground  convenience,  is  prescribed,  and  I  see 
no  reason  why  a  convenience  should  not  be  made 
under  a  road,  with  an  underground  access  to  it 
on  each  side  of  the  road.  The  size  and  position 
of  the  convenience  and  of  the  access  are  left  to 
the  discretion  of  the  appellants,  and  in  the  exer- 
cise of  that  discretion  the  locality,  the  amount  of 
traffic,  and  the  class  of  people  likely  to  use  the 
conveniences,  would  naturally  have  to  be  con- 
sidered. The  cost  is  left  to  the  good  sense  of  the 
appellants,  and  I  am  not  aware  of  any  authority 
to  show  that  the  High  Court  can  properly  grant 
an  injunction  to  restrain  a  public  body,  authorised 
to  make  a  particular  work  for  some  public 
purpose,  from  exercising  its  authority,  on  the 
ground  that  in  the  opinion  of  the  court  the  work 
being  made  is  larger,  or  handsomer,  and  more 
costly  than  it  need  have  been.  Still  less  can  a 
mandatory  injunction  be  properly  granted  in  such 
a  case.  Matters  of  detail,  of  taste,  and  of  expense 
in  executing  works  authorised  by  statute  are  left 
to  the  constructing  authority,  and  their  decision 
on  such  matters  is  not  open  to  review  in  an  action 
for  an  injunction,  unless  the  court  is  of  opinion 
that  the  statutory  authority  is  a  mere  cloak  .to 
screen  a  really  unauthorised  work.  The  case 
before  your  Lordships  is  not  of  that  description. 
Whether  an  expense  unnecessarily  incurred  in 
constructing  authorised  work  could  be  disallowed 
by  an  auditor,  or  be  thrown  in  some  other  war 
on  the  person  who  incurred  it,  is  a  matter  which 
your  Lordships  have  not  to  consider  on  the 
present  occasion,  and  1  say  no  more  about  it 
But  the  foregoing  observations,  favourable  as 
they  are  to  the  appellants,  do  not  exhaust  tbe 
case.  Other  matters  have  also  to  be  considered. 
Where  a  person  is  authorised  by  statute  or  by 
the  common  law  to  do  what,  apart  from  such 
authority,  would  be  unlawful,  e.g.,  to  commit  a 
trespass,  and  the  authority  is  conferred  for  some 
distinct  and  definite  purpose,  and  is  abused  by 
being  used  for  some  other  and  different  purpose, 
the  person  abusing  it  is  treated  as  a  wrongdoer 
from  the  beginning,  and  not  only  as  a  wrongdoer 
in  respect  of  what  can  be  proved  to  have  been  in 
excess  of  his  authority.  It  is  presumed  against 
him  that  the  abuse  of  his  authority  shows  an 
intention  from  the  first  to  commit  an  unlawful 
act  under  colour  of  a  lawful  authority.  This 
general  principle  was  established  in  the  well-known 
case  known  as  the  Six  Carpenters'  case  (8  Rep. 
146  a),  on  which  there  is  an  instructive  comment 
in  the  first  volume  of  Smith's  Leading  Gases. 
Counsel  for  the  respondents  urged  that  this  prin- 
ciple was  applicable  to  the  present  case,  and 
i  deprived  the  corporation  of  any  defence  which 
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they  might  have  had  if  they  had  not  exceeded 
their  authority.  In  one  respect  the  appellants 
did  clearly  exceed  their  authority,  for  they  inter- 
fared  with  the  foot  pavement  and  the  land  under 
it,  a  thing  which  they  had  no  right  to  do. 
This,  however,  was  pat  right  by  the  injunc- 
tion granted  by  Joyce,  J.  The  argument 
had  the  charm  of  novelty,  but  no  authority 
was  cited  for  applying  the  principle  of  the  Six 
Carpenters9  case  to  such  a  case  as  this.  I  never 
hoard  of,  and  I  cannot  find,  any  instance  of  an 
iu  junction  being  granted  to  restrain  the  com- 
pletion of  works  authorised  by  statute  simply 
liecanse  the  authority  which  authorised  them  had 
been  exceeded,  if  the  excess  was  abandoned,  and 
satisfaction  for  the  injury  caused  by  it  had  been 
made  either  by  payment  of  money  or  by  restora- 
i  ion  in  fact.  In  the  absence  of  any  such  authority 
1  cannot  accede  to  the  argument  of  the  learned 
counsel.  The  consequences  would  be  most  un j  u st, 
and  contrary  to  settled  principles  of  equity. 
Still  less  would  it,  in  my  opinion,  be  in  accordance 
with  the  principles  on  which  mandatory  iu  junc- 
tions are  granted  to  compel  the  corporation  to 
undo  work  done  which,  apart  from  the  excess, 
can  be  shown  to  be  within  their  statutory  autho- 
rity. The  respondents  naturally  rely  very  strongly 
on  the  minutes  of  the  proceedings  of  the  con- 
structing authority,  and  on  the  letters  written  by 
their  officials,  and  on  the  evidence  given  by  Mr. 
Weaver  at  the  dose  of  his  cross-examination. 
They  contended  that  the  sanitary  conveniences 
were  constructed  in  order  to  make  a  subway, 
whioh  without  them  could  not  lawfully  be  made. 
Bat  I  do  not  think  that  the  minutes  and  letters 
are  sufficient  to  prove  that  the  subway  as  con- 
structed was  in  fact  unauthorised  bv  statute. 
On  this  part  of  the  case  I  do  not  think  it  neces- 
sary to  say  more  than  that  I  concur  in  the  obser- 
vations of  Lord  Macnaghten.  Having  regard  to 
those  minutes  and  letters,  I  also  am  of  opinion 
that  the  costs  should  be  dealt  with  as  proposed 
by  him.  Although  the  appellants  succeed  in 
their  appeal  they  have  only  themselves  to  thank 
for  the  litigation  which  they  provoked. 

Order  appealed  from   reversed.      Order  of 
Joyce,  J.  restored  without  costs. 

Solicitors  for  the  appellants,  Alien  and  Son. 
Solicitor    for     the    respondents,     C.    Be    J. 
Andrewes. 
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(Before  Vaughan  Williams,  Bombs,  and 

Stirling,  L.JJ.) 

Attobnby-Gbnkbal  (on  Relation  of  Monmouth- 
shire County  Council)  and  Monmouthshire 
Couhtt  Council  v.  Scott  (No,  2).  (a) 

APPEAL  FROM  THB  KING'S   BENCH  DIVISION. 

Highway — Locomotives — Traction  engine — Injury 
to  road — Public  nuisance — Injunction — Dejault 
of  local  authority — Locomotive  Act  1861  (24  & 
25  Vict.  e.  70),  s.  13— Locomotives  Act  1898  (61 
and  62  Vict.  c.  29),  s.  6. 

The  Attorney-General,  on  the  relation  of  a  county 

(a)  Reported  by  W.  C.  Bus,  Esq.,  Barristar-at-Law. 


council,  brought  an  action  for  an  injunction  to 
restrain  the  defendant  from  using  a  traction 
engine  upon  a  certain  highway,  which  was 
repairable  by  the  relators,  in  such  a  way  as,  by 
damaging  or  obstructing  the  highway,  to  cause  a 
public  nuisance. 

At  the  trial  the  judge  found  as  a  foci  that  the  con* 
dition  of  the  road  was  not  caused  primarily  by 
the  defendant's  traction  traffic,  but  partly  by  the 
traction  traffic,  partly  by  the  continued  stone 
haulage  by  carts  and  horses,  partly  by  the 
ordinary  troffic,  and  partly  by  the  weather,  but 

>  primarily  and  chiefly  by  the  failure  of  the 
county  council  to  maintain  the  road  in  a  fit  state 
to  bear  the  traffic — including  the  traction  traffic 
— which  was  not  more  unusual  or  onerous  than 
they  ought  to  have  expected  to  come  upon  it; 
and  that  when  the  reconstruction  of  the  road, 
then  nearly  finished,  was  completed,  if  ordinary 
care  was  used  by  the  county  council  to  keep  it  in 
repair,  there  would  be  no  appreciable  risk  of  the 
traction  engine  cutting  up  the  reconstructed 
road  so  as  to  render  it  so  dangerous,  or  im- 
passable, or  incommodious  as  to  constitute  a 
public  nuisance. 

Held  (affirming  the  decision  of  Jelf,  J.),  that  the 
injunction  ought  not  to  be  granted. 

Appeal  from  a  decision  of  Jelf,  J.  in  an  action 
brought  by  the  Attorney-General  on  the  relation 
of  the  Monmouthshire  County  Council,  for  an 
injunction  to  restrain  the  defendant  from  using 
traction  engines  upon  a  certain  highway,  which 
was  repairable  by  the  relators,  in  such  a  way  as, 
by  damaging  or  obstructing  the  highway,  to  cause 
a  public  nuisance. 

The  facts  are  sufficiently  stated  in  the  judgment 
of  Jelf ,  J.  delivered  on  the  2nd  July  1904. 

A.  T.  Lawrence,  K.C.,  Maemorran,  K.C.,   and  • 
J.  B.  Atkin  for  the  plaintiffs. 

Arthur  Powell,  K.C.,  R.  Cunningham  Glen,  and 
A.  A.  Bethune  for  the  defendant. 

Jelf,  J. — This  action  is  brought  by  the  Attorney- 
General  on  the  relation  of  the  Monmouthshire 
County  Council,  for  a  perpetual  injunction  "to 
restrain  the  defendant,  his  servanto  or  agents, 
from  using,  or  causing  or  procuring  to  be  used, 
any  locomotive,  or  otherwise  conducting  traffic, 
upon  the  highway  leading  from  Caldicott  to 
Magor,  situate  in  the  parish  of  Llanvihangel 
Boggiett,  in  the  County  of  Monmouth,  in  such  a 
way  as  by  damage  to  or  obstruction  of  the  said 
highway  to  cause  a  public  nuisance."  In  accord- 
ance with  the  requirement  of  the  Attorney- 
General  usual  in  such  cases,  the  Monmouthshire 
jCounty  Council  are  added  as  co-plaintiffs  solely 
in  order  to  make  them  the  responsible  parties 
in  the  action.  The  writ  was  issued  on  the  7th 
Dec.  1903.  By  an  order  of  Phillimore,  J.,  dated 
the  19th  Dec.  1903,  an  interim  injunction  was 

f ran  ted  substantially  in  the  terms  of  the  claim, 
'his  order  was  affirmed  by  the  Court  of  Appeal 
on  the  12th  Jan.  1904  (89  L.  T.  Rep.  727;  (1904) 
1  K.  B.  404).  How  far,  if  at  all,  my  judgment 
and  discretion  are  fettered  by  the  judgments  of 
Collins,  M.B.  and  Mathew  and  OozenB-Hardy, 
L.JJ.  in  that  interlocutory  proceeding,  1  will 
disc u  88  later  on.  The  locus  in  quo  is  a  section 
(898  yards  in  length)  of  a  main  road  repairable 
by  the  county  council  and  leading  from  Caldicott 
to  Magor.  The  defendant  was  a  hauler,  and  the 
complaint  of   the  county  council  was  that    he 


382 


MAGISTRATES'  CASES. 


Ot.  of  App.]     Att.-Gen.  &  Monmouthshire  County  Council  «.  Scott  (No.  2).    [Ct.  of  App. 


hauled  stone  with  a  traction  engine  and  trucks 
over  the  main  road  from  a  neighbouring  quarry 
belonging  to  a  Mrs.  Hillier  by  contract  with  her, 
and  also  from  a  neighbouring  quarry  of  his  own, 
in  such  a  way  as  to  cut  up  that  section  of  the 
main  road,  and  render  it  dangerous  and 
practically  impassable  both  for  vehicles  and 
pedestrians.  His  hauling  from  those  quarries 
was,  as  to  his  own  quarry,  by  a  public  road 
belonging  to  the  Chepstow  District  Council,  and 
as  to  Mrs.  Hillier's  quarry  by  a  private  road, 
in  each  case  on  to  the  same  section  of  th* 
main  road,  and  thence  by  another  district  council 
road  to  the  Severn  Tunnel  Junction  railway 
station  for  the  purpose  of  carriage  by  railway 
to   certain  blast    furnaces  where  there    was  a 

freat  demand  for  the  stone  in  question, 
his  traffic  by  the  defendant's  traction  engine 
began  on  the  2nd  May,  and  went  on  till  it  was 
stopped  by  the  interim  injunction  of  the  19th  Dec. 
1903.  An  attempt  was  made  by  the  defendant 
after  the  injunction  was  granted  to  use  the  trac- 
tion engine  with  less  weights,  without  infringing 
the  injunction ;  but  this  was  immediately  followed 
bv  threatened  proceedings  for  attachment,  and 
since  the  18th  Jan.  1904*  the  use  of  the  traction 
engine  over  the  locus  in  quo  has  been  entirely 
abandoned.  The  traction  engine  and  trucks  used 
by  the  defendant,  and  the  weights  carried  thereby, 
were  in  all  respects  strictly  in  conformity  with 
the  regulations  of  the  Locomotives  Acts.  There 
was  no  evidence  that  the  engine  and  trucks  were 
improperly  constructed  or  driven  or  handled,  or 
that  the  traffic  was  conducted  wantonly  or  reck- 
lessly, or  otherwise  than  in  the  honest  and  bond 
fide  exercise  of  the  defendant's  legitimate  business. 
x?or  was  it  the  county  council's  case  that  this 
traffic  constituted  a  public  nuisance  in  regard  to 
smoke  or  noise,  or  likelihood  to  frighten  horses, 
or  in  any  other  way  except  cutting  up  and  injuring 
the  roadway.  Nor  was  it  contended  that  any 
single  passage  of  the  engine  and  loaded  trucks 
over  the  road  was  unlawful  or  a  nuisance;  but 
it. was  alleged  that  the  frequency  of  the  journeys 
with  heavy  loads  constituted  or  created  a  public 
nuisance.  Quarrying  of  stone  had  been  for  many 
years  a  recognised  industry  of  the  district,  and 
for  several  years  the  defendant  had  hauled  stone 
with  carts  and  horses  from  Mrs.  Hillier's,  and 
from  another  neighbouring  quarry  belonging  to  a 
Mr.  Perry,  over  the  section  of  the  road  in  ques- 
tion to  the  Severn  Tunnel  Junction  railway 
station,  though  he  did  not  begin  hauling  from 
his  own  quarry  (by  carts  as  well  as  by  traction 
engine)  till  May  1903.  The  only  way  for  such 
traffic  to  go  was  by  the  section  of  road  in  question.* 
Long  before  the  year  1902  the  haulage  of  stone 
by  traction  engines  had  become  common  through- 
out England  and  Wales,  and,  though  the  evidence 
was  conflicting,  1  find  as  a  fact  that  both  for  long 
and  short  distances  such  traction  was  more 
economical  than  carriage  by  horses  and  carts,  and 
that  the  prohibition  to  use  such  traction  over  the 
locus  in  quo  is,  and  will  be  if  continued,  a  trade 
loss  to  the  defendant,  especially  as  his  rivals  in 
the  trade  are  combining  to  obtain  a  private  rail- 
way line  instead  of  using  this  main  road;  from 
the  use  of  which  line  he  will  be  excluded. 
The  trial  lasted  five  days,  and  a  number  of  wit- 
nesses were  called  before  me  on  both  sides.  The 
-evidence  was  of  a  conflicting  character  as  to  the 
nature  and  construction  of  the  main  road  in 


question;  as  to  the  repairs  done  to  it  by  the 
county  council ;  as  to  the  state  of  the  road  before 
May  1902,  when  the  haulage  of  stone  was  by  carts 
and  horses,  as  compared  with  its  state  after  the 
use  of  the  traction  engine  and  trucks  began ;  as 
to  the  sort  of  traffic  which  the  county  council 
might  have  expected  to  come  upon  the  road ;  as 
to  the  effect  of  the  use  of  the  traction  engine, 
and  as  to  the  state  of  the  road  between  May  1902 
and  the  present  time,  and  especially  at  the  time 
when  this  action  was  commenced  and  the  injunc- 
tion against  an  alleged  public  nuisance  asked 
for.  The  evidence,  generally  speaking,  on  the 
part  of  the  county  council  was  to  the  effect  that 
the  road  had  been  a  fairly  good  country  road,  fit 
for  ordinary  traffic,  and  that,  though  the  stone 
haulage  by  carts  and  horses  had  made  it  rutty,  it 
was  not  till  the  traction  engine  traffic  began  that 
it  became  very  bad,  and  that  especially  through 
the  wet  year  1903  it  got  steadily  worse,  notwith- 
standing the  efforts  of  the  county  council  to  keep 
it  in  repair,  and  that  towards  the  end  of  1903  it 
was  almost  impassable,  and  was  dangerous  to  life 
and  limb.  For  the  defendant,  on  the  other  hand, 
the  evidence  was  to  the  effect  that  the  road  before 
May  1902  was  already  in  a  bad  condition ;  that 
there  was  no  such  substantial  change  for  the 
worse  when  the  traction  engine  began  to  be  used, 
as  alleged  by  the  count?  council,  but  in  some 
respects  the  traction  traffic  rendered  it  better  by 
flattening  the  ruts ;  that  the  cause  of  the  deteriora- 
tion of  the  road  was  due  partly  to  the  weather 
and  the  ordinary  traffic,  but  mainly  to  the  neglect 
of  the  county  council  to  repair  it  and,  where 
necessary,  to  reconstruct  it,  and  to  the  improper 
way  in  which  they  did  at  last  begin  to  reconstruct 
it  in  Oct.  1902,  and  to  the  dilatoriness  with  which 
they  carried  out  the  reconstruction,  not  having 
even  now  finished  it ;  that  the  road  was  not  in 
Dec.  1903  impassable  or  dangerous,  and  that  no 
public  nuisance  existed ;  and  that,  now  that  the 
reconstruction  is  nearly  complete,  or,  at  least, 
when  the  reconstruction  is  complete,  the  road 
will  be  fit,  if  ordinary  care  is  taken  of  it  by  toe 
county  council,  for  the  resumption  of  the  defen- 
dant's traction  traffic  without  causing  any  damage 
to  the  road.  I  think  the  evidence  on  the  part  of 
the  relators  was  exaggerated,  and  that  some  of 
the  witnesses,  notably  the  rector  of  the  parish, 
one  of  the  chief  movers  in  the  matter,  were 
actuated  in  a  great  measure  by  dislike  of  traction 
engines  in  general  in  regard  to  noise,  smoke, 
and  frightening  of  horses,  incidents  of  the  use 
of  these  engines,  none  of  which  in  themselves 
(in  the  case  of  a  properly  constructed  and  drivtm 
engine),  however  distasteful  to  individuals,  could 
probably  at  the  present  day  be  successfully  made, 
nor  were  they  in  this  case  attempted  to  be  made, 
the  subject  of  an  indictment  or  proceeding  by  the 
Attorney- General  as  for  a  public  nuisance.  The 
truth  probably  lies  between  the  extreme  views  of 
the  witnesses  on  either  side.  I  am  not  satisfied 
that  there  was*  so  great  a  change  for  the  worse, 
dating  from  or  from  soon  after  the  traction 
traffic  began,  as  was  alleged  by  the  relator*. 
But  I  think  it  is  established  that,  on  the  7th 
Deo.  1903  (the  date  of  the  writ),  and  for  some 
time  previously  the  road  had  become,  by  a  com- 
bination of  causes  to  be  mentioned  presently,  in 
a  very  rough  and  muddy  condition  and  very 
incommodious  for  traffic  of  all  kinds,  rendering 
necessary  the  use  of  great  care  by  the  public, 
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particularly  at  night,  though,  in  view  of  the  fact 
that  no  accident  was  shown  to  have   occurred, 
notwithstanding  that  the  traffic  had  continued 
over  the  road  during  the  whole  of  the  years  1902 
and  1903,  1  am  not  satisfied  that  the  road  was  at 
any  time  before  action  actually  dangerous  to  life 
and  lim  b.  Nevertheless,  I  think  the  condition  above 
described  would,  if  primarily  caused  by  the  acts 
of  the  defendant,  render  him  liable  to  be  indicted 
for  a  public  nuisance.    In  Hawkins'  Pleas  of  the 
Crown  (vol.  1, 8th  edit.,  p.  700)  I  find  in  sect.  10 
these  words :    "  There  is  no  doubt  but  that  all 
injuries  whatsoever  to  any  highway,  as  by  digging 
a  ditch  or  making  a  hedge  over-thwart  it,  or  by 
laying  logs  of  timber  on  it,  or  by  doing  any  other 
act  which  will  render  it  less  commodious  to  the 
King's  people,  are  public  nuisances  at  common 
law.      Also  in  Yentris'  Reports  (p.  4)  I  find  this : 
"Sir  Thomas  Griesly's   case    (Mich.    Anno.  20 
Car.  2).    Information  against  him  for  stopping  of 
the  highway,  the  word  was  obstrwpabat.    It  was 
proved  in  evidence  that  he  plougned  it  up ;  and 
resolved,  it  did  well  maintain  the  information." 
The  cases  are  also  collected  in  Russell  on  Crimes 
(vol.  1,  6th  edit.,  p.  785).    As  to  lawful  acts  done 
so  as  to  become  a  nuisance,  see  Thorpe  v.  Brumfitt 
(L.  Rep.   8  Ch.  App.   650),  Attorney- General  v. 
Brighton  and  Hove  Co-operative  Supply  Associa- 
tion (81    L.  T.    Rep.  762 ;   (1900)  1   Ch.   276), 
St.  Helens   Chemical    Company   v.    Corporation 
of  St.    Helens    (34    L.    T.    Rep.    397  ;    1     Ex. 
Div.  196),  and  Lambton   v.  Hellish  (71    L.    T. 
Rep.    385 ;    (1894)    3    Ch.    163).      See   as    to 
obstruction  by  traction  engine  in  order  to  be 
indictable    having  to    be   substantially    greater 
than  that  caused  by  carts,  Reg.  v.  Chittenden 
(15  Cox  C.C.  725).    But  it  must  be  noted  that  in 
that  case  injury  to  the  roadway  was  not  esta- 
blished.   The  condition  of  this  road  was,  however, 
as  I  find  as  a  fact,  not  caused  primarily  by  the 
defendant's  traction  traffic,  but  partly   by  the 
traction  traffic,  partly   by   the  continued  stone 
haulage    by  carts    and    horses,  partly    by    the 
ordinary  traffic,  and  partly  by  the  weather,  but 
primarily  and  chiefly  by  the  failure  of  the  county 
council  to  maintain  the  road  in  a  fit  state  to  bear 
the  traffic,  including  the  traction  traffic,  which 
was  not  more  unusual  or  onerous  than  they  ought 
to  have  expected  to  come  upon  it,  and  to  the 
careless  and  dilatory  way  in  which  they  proceeded 
with  the  reconstruction  of  the  road  decided  upon 
by  them  in  Oct.  1902,  and  as  to  part  not  yet 
finished.    Also,  I  find  that,  though  the  difficulties 
of  reconstructing  the  road  by  the  county  council 
were  increased  by  the  traction  engine  running  on 
the  partly  completed  road,  they  never  asked  the 
defendant  to  discontinue  the  use  of  the  engine 
temporarily  till  they  could  complete  the  road; 
and,  further,  that  now  that  the  reconstruction  is 
nearly  completed,  very  little,  if  any,  damage  would 
in  future    be  done   by  the    resumption  of  the 
defend  ant's  traction  traffic;  and  that  when  the 
reconstruction  is  completed,  which,  according  to 
the  statement  of  the  county  council,  will  be  in  a 
month  from  the  last  day  of  the  hearing — that  is, 
the  20th  June — there  will  be  no  appreciable  risk 
of   the  traction  engine  cutting  up  the    recon- 
structed road,  at  all  events  not  to  the  extent  of 
rendering  it   (if  ordinary  care  is  used  by  the 
county  council  to  keep  it  in  repair)  so  dangerous 
or  impassable  or  incommodious  as  to  constitute  a 
.public  nuisance.    Now,  after  the  decision  of  the 


Court  of  Appeal,  I  think  it  is  too  late  to  argue 
(except  in  the  House  of  Lords)  that  the  13th 
section  of  the  Locomotives  Act  1861  (24  &  25  Vict, 
c.   70),  which  provides:   ''Nothing  in  this  Act 
contained  shall  authorise  any  person  to  use  upon 
a  highway  a  locomotive  engine  which  shall  be  so 
constructed  or  used   as   to  cause  a  public  or 
private  nuisance ;  and  every  such  person  so  using 
such  engine  shall,  notwithstanding  this  Act,  be 
liable  to  an  indictment  or  action,  as  the  case  may 
be,  for   such  ubo    where,  but  for   the  passing 
of   Act,  such    indictment  or   action    could   be 
maintained" — applies   only  to    nuisances  other 
than    those    caused    by   injury   to    the   high- 
way, as  to  which  the  Act  prescribes  a  remedy 
by  compensation  for  extraordinary  traffic:  (see 
Highways   and  Locomotives  (Amendment)  Act 
1878  (41  &  42  Vict.  c.   77),  s.  23).    Nor  do  I 
think  that,  even  independently  of  the  decision  of 
the  Court  of  Appeal,  such  an  argument  could 
succeed,  because,  before  the  Act  a  user  in  itself 
lawful  might  become  a  nuisance  if  exercised  in  such 
manner  or  with  such  frequency  as  to  make  the 
road  dangerous  :  (Thorpe  v.  Brumfitt  (ubi  sup.).  It 
was,  however,  urged  by  counsel  for  the  plaintiffs 
that  the  Court  of  Appeal  intended  to  prevent  the 
defendant  from  setting  up   the  failure  of  the 
county  council  to  provide  and  maintain  a  sufficient 
road  as  being  the  real  primary  cause  of    the 
mischief  instead  of  his  traction  engine.    On  this 
point  I  think  the  Court  of  Appeal  and  Philli- 
more,  J.  only  intended  to  enforce  the  interim 
injunction  in  order  to  protect  the  public  in  a  case 
of  apparently  imminent  danger  by  prescribing  the 
status  quo  pending  the  investigation  of  the  facts 
and  of  the  rights  of  the  parties.    I  do  not  think, 
to  take  an  extreme  instance,  in  a  case  where  the 
road  authority  is  really  wholly  to  blame  for  the 
road  being  unfit  to  bear  the  traffic  which  they 
ought  to  expect  upon  it,  that  the  first  person  who 
brings  any  traffic  upon  it,  however  proper  for  the 
road  as  it  ought  to  be,  and,  in  fact,  breaks  it 
down  because  it  is  unfit,  can  be  indicted  for  a 
nuisance  as  causing  or  creating  it  unless  he  does 
it  deliberately,  knowing  that  this  will  be  or  will 
probably  be  the  result ;  still  less  that  he  can  be 
in  such  a  case  perpetaally  enjoined  in  an  action 
by  the  Attorney- General  on  the  relation  of  the 
defaulting  authority  from    ever    bringing  such 
traffic  on  the  road  again;   nor  do  I  think  the 
Court  of  Appeal  meant  so  to  hold.    See,  as  to 
the    duty  of    the    road  authority    to    maintain ' 
the  road  according  to  an  up-to-date  standard, 
Beg.  v.  Henley  (10  L.  T.  Rep.  O.  S.  110 ;  2  Cox 
C.  C.  334},  Wallington  v.  Hoshins  (per  Field,  J., 
43  L.  T.  Rep   597,  601 ;  6  Q.  B.  Div.  206,  215), 
Hemsworth  Rural   District   Council    v.   Mickle- 
thvoaite  (cited  to  me  from  shorthand  notes),  Reg. 
v.  High  Halden  (1   F.  &  F.  678) ;  and  as  to  an 
injunction  not  being  granted  unless  it  is  just  and 
equitable  in  such  a  case,  see  Kirkheaton  Local 
Board  v.  Ainley  (67  L.  T.  Rep.  209 ;  (1892)  2  Q.  B. 
274).      In  that  case  Bowen,   L.J.  makes  a  dis- 
tinction, which  I  do  not  wish  to  lose  sight  of, 
between    an  action    brought  by  the  Attorney- 
General  representing  the  public,  and  an  action 
brought  by  the  local  board  by  themselves  alone. 
He  says  (1892)  2  Q.  B.  285,  286) :  "  Again,  cases 
have   been  referred  to  in  which  the  Attorney- 
General  represented  the  Crown  in  asking  for  an 
injunction  against  nuisances.      I  do  not  think 
these    cases  have  any  bearing  on  the  present. 
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The  Attorney-General    represents    the   Crown 
and     the     public,    and    the    conduct    of    the 
relator   has   not    necessarily    any   bearing    on 
the  matter;    unless  in  some  way  the  position 
of  the  Attorney-General  is  tainted  by  the  con- 
duct of  the  relator  there  is  no  reason  why  he 
should  not  succeed  as  representing  the  interests 
of  the  public,  whatever  the  conduct  of  the  relator 
may  have  been."    Then  later  on  he  says ;    "  It  is, 
I  think,  matter  for  the   consideration    of   the 
court  whether  the  plaintiffs'  conduct  is  such  as 
to  make  it  unjust  that  the  order  should  be  made 
at  their  instance,  and  if  so  on  the  general  prin- 
ciples of  justice,  the  court  ought  to  say  that 
whoever  else  may  be  aggrieved  and  entitled  to 
complain,  it  does  not  lie  in  the  mouth  of  the  local 
board  to  do  so."    I  have  not  lost  sight,  there- 
fore, of  the  distinction  between  the  case  when  the 
Attorney- General  representing  the  public  comes 
forward,  and  the  case  where  the  Attorney- General 
has  not  given  his  sanction  to  the  action — that  is 
to  say,  where  it  is  not  for  the  public ;  but  I  cannot 
help  thinking  that  the  court,  in  granting  or  with- 
holding the  injunction,  which  is  more  or  less  a 
discretionary  power,  must  have  regard  to  such 
considerations  as  those  which  appear  in  this  case. 
It   should   not   be   forgotten   that   the  county 
council  might  have  placed  restrictions  upon  the 
use  of  locomotives  on  the  road  by  passing  oy-laws 
under  sect.  6  of  the  Locomotives  Act  189§  (61  &62 
Yict.  o.  29).    This  they  have  not  done.    Even  if 
the  defendant  could  have  been  rightly  indicted 
or  temporarily  enjoined  in  respect  of  an  inten- 
tional user  by  him  of  the  road  as  it  existed 
towards  the  end  of  1903  so  as  to  create  a  nuisance, 
although    that   nuisance  would  not   have  been 
caused    but   for   the   default   of    the    highway 
authority,  it  by  no  means  follows*  that  when  that 
defaulting  authority  has  put  or  is  putting  the 
road  into  a  proper  state  presumably  fit  for  this 
traffic,  the  defendant  should  at  his  peril  be  per- 
petually enjoined  from  bringing  this  traffic  upon 
it,  when  it  is  or  ought  to  be  so  fit,  as  to  create  a 
nuisance.    He  ought  not,  in  my  judgment,  to  be 
perpetually  enjoined,  unless  he  has  shown  an 
intention  to  continue  to  act  unlawfully,  which,  as  I 
find  as  a  fact,  he  has  not  shown.     Whether  he 
has  been  or  will  be  liable  to  contribute  specially 
to  the  maintenance  of  the  road,  owing  to  extra- 
ordinary traffic,  is  a  question  as  to  which  I  express 
no  opinion.    There  was  a  further  point  taken  by 
•the  defendant   to  the  effect    that  the   county 
council  had  made  no  definite  complaint  of  the 
use    of    the    traction    engine   from    May    1902 
till     Oct.    1903    (which     is     true),    and     that 
laches    alone  was    an  answer    to    this   action. 
I  incline    to   think,  however,   that    the  maxim 
Nullum  tempua  oceurrit  Regi  prevents  laches  by 
itself    being    successfully    set    up    against   the 
Attorney- General,    and    the   case    of    Attorney- 
General  v.    Sheffield    Gas    Consumer*9   Company 
(3  D.  M.  &  G.  304)  is  not,  when  examined,  an 
authority  to  the  contrary.    But  for  the  reasons 
already  given,  and  exercising  my  discretion  in 
the  matter,  I  think    the    perpetual    injunction 
asked  for  should  be  refused.    As  regards    the 
counter-claim  for  a  declaration  as  to  the  duty  of 
the  county  council   to  repair  the  road   to   the 
extent  mentioned  therein,   that  counter-claim  is 
not   brought   under   the  aegif  of  the  Attorney- 
General,  and  is,  on  the  contrary,  s«t  up  against 
him.    It    was    sought    to    be    supported    under 
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Order  XXV.,  r.  5,  which,  while  not  countenanc- 
ing applications  for  declarations  "in  the  air, 
yet  does  seem  to  sanction  the  granting  of  & 
declaration  as  to  the  future  in  cases  where  it  is 
definite  and  useful.  But  it  is  not  the  practice  to 
grant  it  if  it  is  embarrassing  or  useless  for  any 
good  purpose,  and  I  think  that  is  the  case  here, 
especially  as  the  extent  of  the  obligation  of  the 
county  council  may  vary  very  considerably  at 
different  dates  and  under  different  circumstance*. 
The  defendant's  counsel  felt  the  force  of  these- 
oonsiderations,  and  ultimately  agreed  to  raise  his 
contention  as  to  the  duty  of  the  county  council 
by  way  of  argument  in  opposition  to  the  claim, 
and  to  drop  it  as  a  counter-claim.  The  counter- 
claim was  accordingly  treated  by  both  parties 
practically  as  struck  out,  and  I  order  it  to  be 
struck  out  without  costs.  As  to  the  claim,  I 
give  judgment  for  the  defendant,  with  costs 
against  the  county  council,  refusing  the  perpetual 
injunction  claimed,  and  so  dissolving  the  interim 
injunction,  subject  only  to  the  undertaking  by  the 
defendant  given  to  me  in  open  court  that,  if  the 
injunction  were  dissolved,  he  would  undertake 
not  to  use  the  road  with  his  traction  engine  till 
the  expiration  of  the  month  within  which  the 
county  council  say  the  reconstruction  will  be 
completed — namely,  by  the  20th  July  inst,  and  I 
give  liberty  to  apply. 

From  this  decision  the  plaintiffs  appealed. 

Asquith,  K.C.,  Maemorran,  K.C.,  and  /.  R. 
Athin  for  the  plaintiffs. 

Arthur  Powell,  K.C.,  R.  Cunningham  Glen,  and 
A.  A.  Beihune,  for  the  defendant,  were  not  called 
on. 

Yauohan  Williams,  L.J. — I  think  we  cannot 
interfere  with  the  findings  of  fact  by  the  learned 
judge.  The  findings  of  fact  upon  the  affidavit 
evidence,  which  were  sufficient  to  justify  the 
granting  of  the  interim  injunction,  do  not  of 
course  in  any  way  determine  what  the  findings 
are  to  bo  at  the  trial.  One  need  not,  therefore,  be 
surprised  that  the  Court  of  Appeal  dealt  with  the 
evidence  merely  as  establishing  prima  facie  a 
nuisance ;  but  they  expressly  said  that  that  find- 
ing was  not  to  forecast  the  result  of  the  trial  or 
to  prejudice  or  prevent  a  full  and  untrammelled 
trial  of  the  case  when  it  should  come  to  be  heard 
at  length  on  viva  voce  evidence.  The  question  is 
whether  the  evidence  establishes  that  the  defen- 
dant by  the  use  of  a  traction  engine  of  great 
weight,  drawing  trucks  with  heavy  loads  in  them, 
has  turned  the  road  into  a  condition  in  which  it 
is  unfit  for  public  user,  or  in  which  public  user 
hac%  keen  rendered  substantially  less  convenient. 
Now,  1  look  to  see  what  are  the  facts  found  by 
Jelf,  J.  The  principal  findings  of  fact  are  as 
follows :  [His  Lordship  then  read  them  from  the 
judgment  of  Jelf,  J.,  and  continued:]  It  seems 
to  me  that  unless  those  findings  can  be  displaced 
the  conclusion  is  inevitable,  that  it  is  not  the  fact 
that  this  traction  engine  has  created  a  nuisance 
on  the  highway.  It  is  not  true  that  a  public 
nuisance  has  been  caused  by  the  defendant,  to 
quote  the  words*  of  Collins,  M.R.  in  this  case 
when  it  was  formerly  before  the  Court  of  Appeal* 
"  by  the  use  of  traction  engines  of  great  weight 
drawing  trucks  of  considerable  weight  with  heavy 
loads  in  them  "  upon  the  road.  IS  o  doubt  every 
user  by  tbe,  public  of  a  road  with  heavy  traffic 
more  or  less  affects  the  surface  of  the  road.    On 
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the  facts  it  must  be  taken  that  the  traction  engine 
more  or  leas  affected  the  surface  of  the  road ;  but 
I  can  see  nothing  in  the  finding  of  Jelf,  J.,  and 
nothing  in  the  evidence,  to  lead  me  to  suppose 
that  the  use  of  the  traction  engine  caused  the 
condition  of  the  road.  The  fact  of  the  matter  is 
that  there  is  an  increased  general  traffic  on  this 
road,  caused  partly,  no  doubt,  by  the  new  line 
of  the  Great  Western  Railway  through  the  Severn 
Tunnel  to  the  Severn  Tunnel  Junction  Station, 
and  also,  no  doubt,  it  has  been  increased  by  the 
new  use  to  which  this  limestone  is  put  with  suoh 
great  advantage.  But  it  seems  to  me  there  is 
nothing  to  lead  us  to  the  conclusion  that  this 
condition  of  the  road  was  created  especially 
by  the  traction  engine.  One  knows,  and  there  is 
the  finding  of  the  learned  judge,  that  the  prin- 
cipal cause  here  was  this :  that  when  the  local 
authority  thought  fit  to  improve  their  road  for 
the  purpose  of  meeting  this  generally  increased 
traffic  unfortunately  the  weather  was  very  bad ; 
there  was  an  extraordinary  amount  of  wet,  and 
this,  coupled  with  the  fact  that  the  stone  which 
the  local  authority  first  used,  having  been  a  gift 
to  them  by  some  of  the  people  in  the  neighbour- 
hood, was  of  this  limestone  character  and  very 
soft,  and  therefore  liable  to  be  affected  by  the 
wet  conditions.  I  think  the  conclusion  of  the 
learned  judge  cannot  be  disturbed.  It  is  not  the 
fact  that  the  user  of  these  traction  engines  has 
caused  this  condition  of  the  road  or  any  nuisance, 
and  therefore  this  appeal  must  be  dismissed  with 
costs. 

Bombr,  L.J. — I  also  think  we  cannot  differ 
from  the  finding  of  fact  of  tbe  learned  judge. 
The  finding,  to  my  mind,  at  any  rate,  amounts  to 
this :  that  the  plaintiffs  have  failed  to  establish  to 
the  satisfaction  of  the  judge  that  the  defendant, 
by  his  acts,  committed  a  public  nuisance  on  this 
highway. 

Stirling,  L.J. — I  am  entirely  of  the  same 
opinion,  and  for  the  reasons  which  have  been  given 
by  my  Lords. 

Solicitors  for  the  appellants,  Taylor,  Rowley, 
Lewi*,  and  Davis,  agents  for  H.  S.  Gustard,  New- 
, port,  Monmouthshire. 

Solicitors  for  the  respondent,  Hicks,  Davis,  and 
Hunt. 
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May  16, 17, 18,  23,  24,  25,  30,  31;  June  1, 
July  11,  12,  and  29, 1905. 

(Before  Kbkewich,  J.) 

Attorney- General  v.  Dorchester 
Corporation,  (a) 

Nuisance — Statutory  powers — Liability  of  local 
authority— Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  ss.  17,  27,  299— Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  9) 
Act  1900  (63  &  64  Vict.  c.  clxxviii.)— Dorchester 
Order  1900,  art.  21. 

A  Local  Government  Order  confirmed  by  statute 
enacted  that  it  should  be  the  duty  of  a  corpora- 
tion within  a  fixed  time  to  proceed  to  carry  out 
works  for  the  disposal  of  sewage  approved  by  the 
Local  Government  Board,  and,  in  the  event  of 

(a)  Reported  by  C.  F.  Dunoajt,  Esq.,  BuTtetar-at-L*w. 


the  corporation  not  so  proceeding,  that  they 
might  oe  compelled  to  proceed  in  manner  pro- 
vided by  sect.  299  of  the  Public  Health  Act  1875, 
which  section  empowers  the  Local  Government 
Board  to  enforce  performance  of  duty  by  default- 
ing local  authorities  by  writ  of  mandamus. 

Sect.  27  of  the  Public  Health  Act  1875  empowers 
local  authorities  to  construct  works  for  the  dis- 
posal of  sewage,  "  provided  that  no  nuisance  be 
created." 

The  corporation  proceeded  to  construct  sewage 
works  approved  by  the  Local  Government  Board. 

Upon  action  brought  for  an  injunction  to  restrain 
the  corporation  from  creating  a  public  and 
private  nuisance  by  smell,  and  also  from  sending 
an  effluent  of  improperly  treated  sewage  from 
their  works  into  a  natural  stream  in  breach  of 
sect.  17  of  the  Public  Health  Act  1875  ; 

Held,  that  the  corporation  had  created  both  a  public 
and  a  private  nuisance  by  their  works,  and  that 
as  their  local  order  was  merely  a  direction  to 
them  to  exercise  their  powers  under  sect.  27  of 
the  Public  Health  Act  1875,  an  injunction  must 
be  granted. 

The  principle  laid  down  in  London,  Brighton,  and 
South  Coast  Railway  v.  Truman  (54  L.  T.  Ren. 
250;  11  App.  Cos.  45)  and  East  Fremantle 
Corporation  v.  Annois  (85  L.  T.  Rep.  732 ;  (1902) 
A.  U.  213)  not,  therefore,  applicable. 

Held,  also,  fhat  the  affluent  was  a  breach  of  sect.  17 
of  the  Public  Health  Act  1875  for  which  an 
action  was  maintainable  by  the  Attorney- 
General,  but,  the  breach  having  Been  remedied, 
no  injunction  was  granted. 

Attorney-General  v.  Cockermouth  Local  Board 
(30  L.  T.  Rep.  590;  L.  Rep.  18  Eq.  172) 
followed. 

Action  by  the  Attorney- General,  at  the  relation 
of  B.  B.  Talbot  and  B.  B.  Talbot,  against  the 
corporation  of  Dorchester. 

The  writ  was  issued  on  the  29th  Sept.  1904. 

The  plaintiff  the  Attorney-General  claimed  an 
injunction  to  restrain  the  corporation  (1)  from 
maintaining,  working,  and  carrying  on  certain 
works  and  land  for  the  treatment  and  disposal  of 
the  sewage  of  the  borough  of  Dorchester,  a  town 
of  9500  inhabitants,  so  as  to  cause  a  public 
nuisance  by  smell  affecting  the  inhabitants  of  the 
borough ;  and  (2)  from  conveying  or  permitting  to 
be  conveyed  untreated,  or  improperly  treated, 
sewage  from  their  works  into  a  natural  stream, 
the  river  Frome. 

The  plaintiff  B.  B.  Talbot,  who  was  the  owner 
and  occupier  of  a  house  and  grounds  of  about 
seven  acres,  called  Syward  Lodge,  which  he  pur- 
chased in  1888,  also  claimed  an  injunction  to 
restrain  the  corporation  from  maintaining  and 
carrying  on  their  works  so  as  to  cause  a  nuisance 
to  him,  and  damages  for  injury  suffered. 

In  1883  the  Dorchester  Corporation  obtained  a 
provisional  order  (the  Dorchester  Order  1883,  duly 
confirmed  by  the  Local  Government  Boards 
Provisional  Orders  Confirmation  (No.  4)  Act  1883, 
46  &  47  Vict.  o.  135)  enabling  them  as  urban 
sanitary  authority  for  the  borough  to  purchase 
compulsorily  under  the  Lands  Clauses  Acts 
certain  lands  for  the  purpose  of  receiving,  storing, 
disinfecting,  and  distributing  or  otherwise  dis- 
posing of  the  sewage  of  tbe  borough. 

In  1884  the  corporation  accordingly  acquired 
three  acres  of  land  for  the  purpose,  but  did  not 
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then  proceed  to  execute  any  works  pending 
inquiries  as  to  the  best  method  of  disposing  of 
the  sewage  of  the  borough. 

In  1899  the  corporation  purchased  by  agree- 
ment another  seven  acres  adjoining  the  three 
acres  already  acquired. 

On  the  30th  Dec.  1899  the  Local  Government 
Board  authorised  the  corporation  to  borrow 
17,0002.  for  sewage  works,  and  on  the  7th  Aug. 
1900  approved  plans  and  sections  for  a  drainage 
scheme  and  sewage  works  on  what  is  known  as 
the  International  system. 

On  the  9th  Nov.  1900  the  Dorchester  Order 
1900  (duly  confirmed  by  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  9) 
Act  1900,  63  &  64  Vict.  c.  clxxviii.)  came  into 
operation  whereby  the  boundaries  of  the  borough 
were  extended,  and  it  was  also  by  art.  21  thereof 
enacted  as  follows :  * 

It  shall  be  the  duty  of  the  corporation  within  six 
months  after  the  commencement  of  this  order  to  proceed 
to  carry  ont  and  execute  works  for  the  disposal  of  the 
sewage  of  the  borough  approved  by  tbe  Local  Govern* 
ment  Board  and,  in  the  event  of  the  corporation  not 
proceeding  with  snob  works  within  snob  period  as  afore- 
said or  not  proceeding  with  the  same  with  dne  diligence, 
the  requirements  of  this  article  may  be  enforced  in  manner 
provided  by  sect.  299  of  the  Public  Health  Act  1875  as  if 
this  article  were  an  order  of  the  Local  Government 
Board  limiting  the  time  for  the  performance  by  the 
corporation  of  their  duty  in  that  behalf  and  the  corpora- 
tion had  not  performed  the  duty  hereby  imposed  within 
the  time  limited  in  the  order. 

Sect.  299  of  the  Public  Health  Act  1875 
provides : 

Where  complaint  is  made  to  the  Local  Government 
Board  that  a  local  authority  has  made  default  in  pro- 
viding their  disiriot  with  insufficient  sewers  or  in  the 
maintenance  of  existing  sewers,  or  in  providing  their 
district  with  a  supply  of  water  ...  or  that  a  local 
authority  has  made  default  in  enforcing  any  provisions 
of  this  Act  whioh  it  is  their  duty  to  enforce,  the  Local 
Government  Board,  if  satisfied  after  dne  inquiry  that 
the  authority  has  been  guilty  of  the  alleged  default, 
shall  make  an  order  limiting  the  time  for  the  performance 
of  their  duty  in  the  matter  of  snoh  oomplaint.  If  such 
duty  is  not  performed  by  the  time  limited  in  the  order, 
snoh  order  may  be  enforced  by  writ  of  mandamus,  or 
the  Local  Government  Board  may  appoint  some  person 
to  perform  such  duty,  and  shall  by  order  direct  that  the 
expenses  of  performing  tbe  same  .  .  .  shall  be  paid 
by  the  authority  in  default.     .    .    . 

In  1901  work  was  accordingly  commenced,  but 
was  stopped  to  await  further  inquiries  into  drain- 
age systems,  which  led  to  a  resolution  to  adopt 
the  bacterial  or  septic  system  of  treatment  of 
sewage  instead  of  the  International,  and,  it 
appearing  that  more  land  and  additional  works 
would  be  required,  on  the  22nd  July  1902  the 
corporation  obtained  an  order  (the  Dorchester 
Order  1902,  duly  confirmed  by  the  Local  Govern- 
ment Board's  "Provisional  Orders  Confirmation 
(No.  2)  Act  1902,  2  Edw.  7.  c.  lzxix.)  empowering 
them  to  take  compulsorily  additional  lands  for 
the  disposal  of  sewage. 

On  the  15th  Sept.  1902  the  Local  Government 
Board  sanctioned  plans  and  sections  for  sewage 
works  upon  the  bacterial  system,  and  on  the  14th 
Oct.  1902  authorised  the  corporation  to  borrow 
an  additional  7500J.  for  sewage  works. 

In  1903  the  corporation  under  their  order  of 
3902  acquired  an  additional  nine  acres  adjoining 
the  lands  alieady  purchased. 


The  corporation  now  proceeded  to  carry  out 
their  works,  in  the  course  of  doing  which  they 
made  several  alterations,  partly  owing  to  remon- 
strances from  persons  who  alleged  that  they  were 
creating  a  nuisance. 

It  appeared  that  these  further  alterations  were 
approved  by  the  Local  Government  Board,  but 
in  some  cases  after  the  alterations  had  been  made. 

The  works  were  finally  completed  on  the  17th 
March  1904,  when  the  sewage  of  the  borough  was 
treated  therein  and  then  discharged  by  an  outlet 
into  the  river  Frome,  a  small  non-navigable 
stream. 

Before  the  construction  of  these  works  the 
borough  of  Dorchester  was  drained  by  sewers 
which  led  the  sewage  without  any  treatment  or 
purification  into  the  river  Frome  about  100  yards 
above  the  new  outlet. 

Under  the  Public  Health  Acts  the  corporation 
were  obliged  to  take  into  their  new  system  all 
sewage  formerly  sent  into  the  old  system,  included 
in  whioh  was  a  certain  amount  of  brewery  waste. 

The  total  area  of  the  lands  purchased  by  the 
corporation  for  their  sewage  works  amounted  to 
about  nineteen  acres,  of  which  the  three  acres 
purchased  in  1884  lay  within  the  boundary  of  the 
borough  and  the  remainder  without  it. 

The  lands  lay  to  the  east  of  the  borough,  being 
distant  about  one  mile  from  the  centre  of  it. 
Syward  Lodge,  the  plaintiff  Talbot's  property, 
was  situate  about  150  yards  west*  south-west  of 
the  nearest  part  of  the  lands. 

By  their  statement  of  claim  the  plaintiffs 
alleged  that  the  defendant  corporation  were  the 
urban  sanitary  authority  for  Dorchester  and 
the  owners  of  works  and  lands  for  the  treatment 
of  the  sewage  of  the  borough,  whioh  works  and 
lands  were  situate  partly  within  and  partly  with- 
out  the  boundary  of  the  borough ;  that  they  had 
duly  applied  for  and  obtained  in  1902  the  sanction 
of  the  Local  Government  Board  for  the  construc- 
tion of  the  works  and  also  for  the  acquisition  of 
such  of  the  land  upon  which  the  works  were 
plaoed  as  was  without  tbe  boundary  of  the  borough 
and  had  constructed  the  works  and  were  treating 
the  sewage  of  the  borough  upon  the  works  and 
land ;  that  they  had  constructed  and  were  main- 
taining the  works  and  treating  the  sewage 
conveyed  there  and  disposing  of  the  effloent 
from  the  sewage  after  it  had  been  so  treated  at 
the  works  so  negligently  and  improperly  that 
they  had  caused  to  issue  from  the  works  and 
lands  offensive,  poisonous,  and  unwholesome 
vapours  so  as  to  be  a  public  nuisance  to  the 
inhabitants  of  Dorchester  and  also  a  private 
nuisance  to  the  plaintiff  Talbot.  In  this,  respect 
the  plaintiffs  alleged  that  the  works  had  been 
constructed  by  virtue  only  of  the  powers  given  by 
sect.  27  of  the  Public  Health  Act  1875,  which 
provides : 

For  tbe  purpose  of  receiving,  storing,  disinfecting, 
distributing,  or  otherwise  disposing  of  sewage,  any  loesl 
authority  may  (1)  construct  any  works  within  their 
district,  or  (subject  to  the  provisions  of  this  A.ot  as  to- 
sewage  works  without  the  district  of  tbe  local  authority) 
without  their  district ;  and  (2)  contract  for  the  use  of, 
purchase,  or  take  on  lease  any  land,  buildings,  engines, 
materials,  or  apparatus  either  within  or  without  their 
district ;  and  (8)  contract  to  supply  for  any  period  not 
exceeding  twenty-five  years  any  person  with  sewsge, 
and  as  to  the  execution  and  costs  of  works,  either 
within  or  without  their  district,  for  the  purposes  of  snob 
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■apply-    Provided  that  no  nuisance  be  created  in  the 
exordia  of  any  of  the  powers  given  by  this  section. 

And  that  the  defendant  corporation  were  there- 
fore liable  for  the  nuisance  created,  as  such 
nuisance  was  plainly  prohibited  by  the  section. 

The  plaintiffs  further  alleged  that  the  defen- 
dant corporation  conveyed,  and  were  conveying, 
sewage  and  filthy  water  from  the  outfall  of  their 
workB  into  the  natural  stream  or  watercourse— 
the  river  Frome — in  contravention  of  sect.  17  of 
the  Public  Health  Act  1875,  which  provides : 

Nothing  in  this  Act  shall  authorise  any  local  authority 
to  make  or  use  any  sewer,  drain,  or  outfall  for  the 
purpose  of  conveying  sewage  or  filthy  water  into  any 
aataral  stream  or  watercourse,  or  into  any  canal,  pond, 
or  lake,  until  snoh  sewage  or  filthy  water  is  freed  from 
all  exorcmentitious  or  o  her  fonl  or  noxious  matter,  snoh 
m  would  affect  or  deteriorate  the  purity  and  quality  of 
the  water  in  such  stream  or  wateroourse,  or  in  such 
canal,  pond,  or  lake.  * 

The   defendant  corporation    by  their  defence 
denied  that  they  had  constructed  or  were  main- 
taining their  works  or  disposing  of  the  effluent 
therefrom  negligently  or  improperly,  or  that  they 
were  causing  either  a  public  or  a  private  nuisance, 
but  that,  if  there  were  any  nuisance,  it  was  neces- 
sarily incidental  to  the  construction  and  mainte- 
nance of  such  works,  particularly  during  the  early 
working,  and  was  only  temporary.    They  alhged 
that  the  sewage  works  complained  of  were  the 
works  for  the  disposal  of  the  sewage  of   the 
borough,    approved   by  the  Local  Government 
Board,  which  were  prescribed  by  art.  21  of  the 
Dorchester  Order  1900,  and  had  been  executed 
and  were  maintained  by  them  under  the  express 
directions  of  that  order  as  confirmed  by  statute, 
and  under  the  best  engineering  advice,  and  with  all 
proper  skill  and  caution.    They  further  denied 
that  they  had  committed  a  breach  of  sect.  17  of 
the  Public  Health  Act  1875  in  respect  of  the 
effluent  from  their  sewage.    They  alleged  that 
they  were  compelled'  under  the  Public  Health 
Acts  to  take  all  the  sewage  previously  sent  into 
the  old  system,  and  that  their  present  effluent 
was   certainly   an    abatement   of   the  nuisance 
caused  by  the  old  effluent. 

There  was  no  reply. 

P.  O.  Lawrence,  K.C.  (with  him  Macmorran, 
K.C..  Clavell  Salter,  K.C,  and  Longstaffe)  for  the 
plaintiffs. — The  defendant  corporation  are  enabled 
to  carry  out  their  works  solely  by  virtue  of  the 
powers  given  tbem  by  sect.  27  of  the  Public 
Health  Act  1875.  They  allege  that  they  are 
compelled  to  carry  them  out  under  art.  21  of  the 
Dorchester  Order  1900,  and  are  therefore  pro- 
tected from  any  action  by  that  statutory  authority ; 
hut  really  that  article  merely  directs  them  to 
carry  out  their  works  under  sect.  27  of  the  Public 
Health  Act  1875,  by  which  section  they  are 
expressly  made  liable  for  nuisance.  Moreover,  the 
works  as  carried  out  have  not  been  approved  by 
the  Iiocal  Government  Board.  It  is  not  therefore 
necessary  to  prove  negligence  if  we  prove  nuisance. 
The  Attorney- General  is  entitled,  without  the 
necessity  of  proving  injury,  to  an  injunction  to 
restrain  the  breach  of  sect.  17  of  the  Public 
Health  Act  which  we  allege  has  been  committed. 

Evidence  having  been  heard, 

Danckwerts,  K.C.  (with    him    Stewart- Smith, 
K.C.  and  Sargant)  for  the  defendant  corporation. 
— No  nuisance  is  proved,  public  or  private.    By 
Mao.  Cab.— Vol.  XXII. 


their  statement  of  claim  the  plaintiffs  allege  we 
are  not  liable  unless  we  are  guilty  of  negligence, 
and  that  they  have  failed  to  prove.  The  works 
as  constructed  have  been  approved  by  the  Local 
Government  Board.  We  were  under  the  absolute 
statutory  compulsion  of  art.  21  of  the  Dorchester 
Order  1900  to  carry  out  these  works,  and  we  are 
therefore  protected : 

East  Fremantle  Corporation  v.  Annoit,  85  L.  T. 

Rep.  732 ;  (1902)  A.  C.  213 ; 
London,  Brighton,  and  South   Coast  Railway  v. 

Truman,  54  L.  T.  Bep.  250  ;  11  App.  Cas.  45. 

In  Metropolitan  Asylums  District  Managers  v. 
HiU  (44  L.  T.  Rep.  653;  6  App.  Cas.  193) 
and  Canadian  Pacific  Railway  v.  Parke  (81 
L.  T.  Rep.  127 ;  (1899)  A.  C.  535)  the 
statutory  authority  was  permissive  only,  and 
not  imperative  as  here.  Lord  Watson  sayB  in 
Canadian  Pacific  Railway  v.  Parke  :  "  Where- 
ever  according  to  the  sound  construction  of  a 
statute  the  Legislature  has  authorised  a  pro- 
prietor to  make  a  particular  use  of  his  land, 
and  the  authority  given  is  in  the  strict  sense 
of  law  permissive  merely  and  not  imperative, 
the  Legislature  must  be  held  to  have  in- 
tended that  the  use  sanctioned  is  not  to  be  in 
prejudice  of  the  common  law  right  of  others." 
In  National  Telephone  Company  v.  Baker 
(68  L.  T.  Rep.  283 ;  (1893)  2  Ch.  186)  a  tramway 
a  company,  as  it  was  acting  under  provisional 
order,  was  held  not  liable  for  nuisance  occasioned 
by  escape  of  electricity.  [Kekbwich,  J.  referred 
to  Eastern  and  South  African  Telegraph  Company 
v.  Cape  Town  Tramways  (86  L.  T.  Rep.  457  j 
(1902)  A.  C.  381).]  If  there  is  a  nuisance  it  is 
transitory,  andno  injunction  will  be  granted : 

Attorney- General  Y.  Preston  Corporation,  13  Times 
L.  Bep.  14. 

We  have  not  committed  a  breach  of  sect.  17  of  i the 
Public  Health  Act  1875.  That  section  empowers  us 
to  send  drainage  into  a  stream  if  purified,  and  it 
is  certainly  purified  in  comparision  with  the 
former  effluent.  We  are  obliged  to  take  all  the 
drainage  formerly  sent  into  the  old  system  under 
sect.  21  of  the  Public  Health  Act  1875,  and  what 
really  may  cause  some  nuisance  is  this  brewery 
waste.  The  river  Frome  itself  became  a  sewer 
when  the  old  outfall  was  made  into  it : 

West  Riding  of  Yorkshire  River  Board  v.  Oaunt, 
1902, 1  L.  G.  B.  133. 

Sect.  17  is  merely  a  clog  upon  our  power  to  make 
sewers  under  sect.  16 ;  the  only  persons  affected  are 
riparian  owners.  No  public  right  is  affected,  so 
the  Attorney  -General  cannot  interfere.  No 
damage  has  been  proved  except  a  slight  injury  to 
the  fish  on  the  20th  Nov.  1894 : 

Harrington  (Earl)  v.  Derby  Corporation,  92  L.  T 

Bep.  153;  (1905)  1  Ch.  205; 
Attornty-Gejieral   v.   London   and   North-Western 

Railway  Company,  81  L.  T.  Bep.  649;  (1900) 

1  Q.  B.  78. 

Stewart- Smith,  K.C. — There  is  a  defined  obliga- 
tion upon  us  to  do  these  works,  and  if  we  do  not 
do  them  we  are  liable  to  a  mandamus  : 

Attorney- General    v.    Clerhenwell    Vestry,    (1891) 

3  Ch.  527  ; 
Attorney -General  v.  Acton  Local  Board,  47  L.  T. 

Bep.  510  ;  22  Ch.  Div.  221 ; 
Reg.  v.  8taines  Union,  69  L.  T.  Bep.  714  ; 
Canadian    Pacific    Railway    Company    v.  ,Parke 

(ubi  sup.), 
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Macmorran,  K.C.  in  reply. — TheBe  works  w^re 
carried  out  under  sect.  27  of  the  Public  Health 
Act  1875.  Art.  21  of  the  private  Act  merely  says, 
"  Do  your  duty  under  sect.  27  within  a  fixed  time 
and  to  our  satisfaction."  It  is  clear  that  there 
is  a  ifuisance,  although  it  may  be  not  so  bad  as  it 
was.  As  to  the  breach  of  sect.  17  of  the  Public 
Health  Act  1875,  it  is  no  answer  to  say  that  the 

Present  effluent  is  better  than  the  old  effluent, 
'he  contravention  of  a  statutory  prohibition 
gives  the  Attorney- General  a  right  to  obtain  an 
injunction  without  the  necessity  of  proving  injury 
to  the  public : 

Attorney -General  v,  Cockermouth  Local  Board,  30 
L.  T.  Rep.  590  ;  L.  Sep.  18  Eq.  172  ; 

Attorney -General  v.  Shrewsbury  (Kingsland)  Bridge 
Company,  46  L.  T.  Sep.  687  ;  21  Ch  Div.  752  ; 

Attorney -General  v.  London  and  North-Western 
Railway,  81  L.  T.  Bep.  649;  (1900)  1  Q.  B.  78. 

Ail  injunction  should  be  granted  even  if  it  be  sus- 
pended : 

Attorney-General  ▼.  Willesden  District  Council,  12 
Times  L.  Bep.  528. 

I  admit,  if  there  is  an  absolute  statutory  obliga- 
tion under  art.  21  to  do  these  works,  we  cannot 
get  an  injunction,  but  that  is  not  the  right  con- 

btruotion'  Cur.  adv.  vult. 

Kbeewich,  J. — The  first  thing  to  be  done  is  to 
decide  whether  the  existence  of  a  nuisance  has 
been  proved  or  not.  There  is  a  question  whether, 
if  proved,  the  nuisance  is  actionable  in  point  of 
law,  but  the  question  of  fact  must  first  be  deter- 
mined. This  was  challenged  on  behalf  of  the 
defendants  on  the  ground  that  the  question  is  not 
raised  by  the  pleadings,  and  it  is  necessary  to  see 
how  the  matter  stands.  It  is  alleged  in  the 
statement  of  claim  that  the  defendants  have 
constructed  and  are  maintaining  their  works  and 
are  treating  the  sewage  conveyed  there  and  are 
disposing  of  the  effluent  from  such  sewage  so 
negligently  and  improperly  that  they  have  caused 
a  public  and  private  nuisance,  and  it  is  said  that 
the  plaintiffs  case  therefore  depends  on  negli- 
gence in  construction  and  maintenance,  and  that, 
unless  it  can  be  proved  that  there  is  a  nuisance 
arising  from  this  particular  cause,  no  relief  can 
be  granted.  It  u  ay  be  that  the  learned  counsel 
who  settled  the  statement  of  claim  did  not  fully 
recognise  the  force  of  the  rule  of  pleading  attri- 
buted to  Sir  William  Follett:  "Always  plead 
broadly,  for  you  never  know  what  you  may  have 
to  aigue";  but  I  think  it  would  be  doing  him 
injustice  to  restrict  the  meaning  of  his  language 
within  the  narrow  limits  contended  for  by  the 
defendants.  It  is  to  be  observed  that  he  claims 
an  injunction  to  restrain  the  defendants  from 
maintaining,  working,  and  carrying  on  their  said 
works  in  such  a  maimer  as  to  cause  a  nuisance, 
without  s»ving  anything  about  negligence,  and 
that  the  defeudants  in  their  defence,  after  tra- 
versing negligence,  join  issue  on  the  question  of 
nuisance  in  tact.  The  defendants'  counsel,  at 
any  rate,  full}  understood  that  the  question  of 
nuisance  «»r  m»  uuinance  in  fact  was  intended  to 
be  raised  The  writ  was  issued  on  the  29th 
Sept.  1904  Hiid  strictly  the  question  is  whether 
there  wh  1  nuittauce  at  that  date,  but  it  would 
not  be  ta  jr.fa.torj  to  decide  that  only.  It  might 
have  been,  aud  indeed  it  was,  seriously  argued 
that  the  i  un-auoe  was  of  a  temporary  character, 


and  if  the  court  had  found  that  there  was 
sufficient  nuisance  to  justify  the  issue  of  the 
writ,  but  that  it  had  not  been  continued,  the 
measure  of  relief  would  have  been  quite  different 
from  what  I  am  prepared  to  hold  it  to  be.  It  is 
common  ground  that  there  was  a  nuisance,  both 
public  and  private,  when  the  works  were  first 
started  in  the  spring  of  1904.  It  may  be  that 
this  was  inevitable  in  the  sense  that  no  skill  in 
construction  or  management  could  have  prevented 
it,  but  whether  this  be  so  or  not  it  is  unnecessary 
for  me  to  determine.  The  fact  remains  that 
there  was  for  some  time  a  serious  nuisance. 
Improvements  were  suggested  by  the  defendants' 
advisers,  and  it  is  but  fair  to  them  to  say  that 
they  endeavoured  to  obtain  the  best  advice,  and 
that  the  improvements  advised  were  adopted.  It 
is,  I  think,  clear  on  the  evidence  that  these 
improvements  did  much  good,  and  that  thereafter 
the  nuisance  was  not  so  serious  or  so  constant  as 
before;  but  it  is  in  my  judgment  equally  clear 
that  the  nuisance  was  not  got  rid  of,  and  continued 
up  to  the  date  of  the  issue  of  the  writ.  It  is  said 
that  during  all  this  time  the  works  were  passing 
through  an  experimental  stage,  and  that  if  the 
plaintiffs  had  waited  awhile  they  would  havu  had 
no  cause  of  complaint.  But  the  evidence  shows 
that  the  experimental  stage  has  not  yet  been 

Eassed,  or,  at  any  rate,  that  complete  efficiency 
as  not  yet  been  attained,  and  it  is  impossible 
to  say  that  the  plaintiffs  ought  to  have  waited 
three  months  or  six  months  longer  than  they 
in  fact  did.  The  evidence  certainly  is  that 
during  the  rest  of  the  year  1904,  and  during 
that  period  of  1905  which  it  covers,  there  has 
been  a  large  diminution  both  in  the  intensity  and 
constancy  of  the  nuisance ;  but  it  has  not  wholly 
disappeared,  and  I  have  cogent  and  trustworthy 
evidence  of  its  continuance  until  the  spring  of  tii 
present  year.  Something  must  be  said  about  the 
cause  of  it,  but  for  the  moment  I  am  not  con- 
cerned with  that.  I  am  merely  dealing  with 
the  question  of  fact,  nuisance  or  no  nuisance 
public  and  private,  and  on  that  I  am  compelled 
by  the  evidence  to  jjive  my  verdict  for  the  plain- 
tiffs. To  what  is  this  nuisance  attributable  ?  I  d  j 
not  deem  myself  bound  to  express  a  definite 
opinion  on  this  question  beyond  saying  that  it  U 
undoubtedly  due  to  the  sewage  brought  by  the 
defendants  to  their  works,  in  which  I  for  thU 
purpose  include  the  land,  and  there  treated  by 
them.  And  I  should  say  no  more  on  the  8ubje.it 
but  that  it  was  urged  on  behalf  of  the  defendants 
that  the  nuisance  is  inherent  in  the  system  and  is 
therefore  inevitable.  In  my  judgment  that  is  no 
defence  if  true,  but  I  am  not  satisfied  that  it  is 
true.  Some  witnesses  certainly  expressed  an 
opinion  to  that  effect,  but,  taking  the  evident  as) 
a  whole,  that  is  not  the  proper  conclusion.  I  as* 
by  no  means  satisfied  that,  assuming  the  syBtoai 
to  be  theoretically  perfect,  it  has  worked  toperf 
tion.  I  am  not  convinced  that  the  works  at  pre-J 
sent  constructed,  including  the  land,  are  s 
cient  properly  to  treat  the  entire  amount 
sewage  with  which  the  defendants  have  to  deal 
or  that  the  nuisance  is  not  in  great  measure  di 
to  the  inability  of  the  works  to  cope  with 
demands  made  upon  them.  The  capacity  of  t 
works  to  deal  with  more  than  an  estimated  a 
which  must  be  and  is  frequently  exceeded 
to  me  a  blot,  not  on  the  system,  but  in  the  way  i 
which  that  system  is  carried  out,  and  the  neoeesit 
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of  diverting  on  to  the  storm- water  beds  and  so 
on  to  the  land  sewage   which  has  never  been 
purified  in  the  works  properly  so-called  is  to  my 
mind  conclusive  proof  that  those  works  are  not 
sufficient  for  the  purpose  for  which  they  were 
designed.    Probably  the  best  method  of  disposing 
of  the  sewage  so  as  to  avoid  nuisance  has  yet  to 
be  determined,  but  the  evidence  points  to  the 
conclusion  that  works  constructed  on  a  larger 
scale  ought  to  be  sufficient  for  the  purpose,  and 
probably  would  be  so  even  without  the  addition 
of  land,  except  perhaps  for  the  purpose  of  meeting 
extraordinary  emergencies.   It  seems  unnecessary 
for  me  to  say  more  on  this  subject.    It  would 
answer  no  useful  purpose  for  me  to  attempt  an 
analysis  of  the  evidence ;  to  criticise  that  of  dif- 
ferent witnesses,  or  to  compare  the  statements 
made  by  them,  and  to  attribute  to  such  state- 
ments their  proper  weight  and  value.    Through- 
out the  prolonged  trial  I  gave  the  witnesses  my 
beet  attention,  and,  the  shorthand  writer  relieving 
me  from  the  necessity  of  taking  notes  myself, 
I  was    able  to  follow  them  in   their  frequent 
reference  to  the  cartoon  hanging  on  the  wail  of 
the  court,  which  has  been  of  incalculable  advan- 
tage to  me  as  well  as  to  all  others  concerned,  and 
since  the  trial  I  have  leisurely  read  through  the 
notes  of  evidence  and  endeavoured  thoroughly  to 
digest  them.    My  conclusions  are  the  result  of 
that  process,  and  they  would  not  be  improved  by 
detailed  reasoning.    It  is  argued  on  behalf  of  the 
defendants  that  the  plaintiffs'  witnesses  fell  into 
gross  exaggeration,  and  there  is  at  least  some 
truth  in  that.     I  never  knew  a  case  of   this 
character  in  which  the  plaintiff's  evidence  could 
not  justly  be  accused  of  exaggeration.    But  the 
exaggeration  is  not  wholly  on  one  side,  and,  if  one 
has  to  make  considerable  allowance  for  exaggera- 
tion when  weighing  the  evidence  of  those  who 
deposed  to  an  overpowering  smell,  one  is  obliged 
also  to  make   some  allowance  in  weighing  the 
evidence  of  those  to  whom  no  smell  at  all  was 
perceptible  under  circumstances  that  rendered  it 
difficult  to  believe  that  such  was  really  the  case. 
I  shall  follow  the  same  course  in  dealing  with 
another  question  of  fact,  to  which  I  now  turn. 
The  plaintiffs  allege  that  the  defendants  convey 
through  their  sewers  into  the  river  Frome  sewage 
or  filthy    water,   such  as  is  prohibited  by  the 
Public  Health  Act  1875,  s.  17,  to  be  conveyed 
into  any  such  natural  stream  or  watercourse,  and 
again  I  have  to  determine  the  question  of  fact 
whether  this  allegation  is  proved  or  not.    Before 
the  construction  of  the  new  works,  sewage  was 
conveyed  into  the  river  Frome  at  the  point  known 
as  the  old  outfall.    With    that,  and  the  evils 
attributable  to  it,  I  am  not  dealing.    The  old 
outfall  is   no   longer   used    by  the  defendants 
for   the   purpose    of  conveying  sewage,  and  I 
take  it  to  be  distinctly  proved  that  no  offence 
against    the    Act    is    now    committed    there, 
or   has   been    committed  there  for   some  time 
past.    In  connection  with  their  works,  includ- 
ing the  land  operations,   the    defendants  have 
constructed  a  new  outfall,  and  there  they  dis- 
charge into  the  river  Frome  the  effluent  from 
their  works.     Part   of   this  effluent   has  gone 
through  the  works  properly  so  called  and  also 
through  the  land,  but  part  has  gone  through  the 
land  only,  and  has  had  no  further  purification 
than  the  land  itself  affords.    There  can  be  no 
doubt  that  during  the  early  stages  of  the  defen- 


dants' works  the  effluent  was  by  no  means  good, 
and  I  take  it  to  be  proved  that  at  the  date  of  the 
issue  of  the  writ  of  the  29th  Sept.  1904  it  had 
not  sufficiently  improved  to  be  devoid  of  offence 
against  the  statutory  prohibition  to  which  I  have 
referred.  I  hold  the  plaintiffs  to  have  been  right 
in  point  of  fact  at  that  date.  But  the  evidence 
shows  that  the  improvement  in  the  effluent  which 
was  noticeable  after  the  works  had  been  in  opera- 
tion a  few  months  increased  as  time  went  on, 
probably  in  great  measure  by  reason  of  increased 
means  of  purification,  nnd  that  in  the  spring  of 
the  present  year  it  had  become  unobjectionable. 
I  am  not  forgetting  the  accident  to  the  fish  of 
the  20fch  Nov.  1904,  but,  putting  that  aside.  I 
think  that  there  has  been  no  cause  of  complaint 
under  this  head  for  many  mouths  past.  As 
regards  this,  the  evidence  of  the  fishermen,  which 
otherwise  renders  no  assistance,  is  useful,  but  the 
more  valuable  evidence  is  afforded  by  analysts. 
There  are  two  questions  of  fact  which,  according 
to  my  view,  do  not  fall  for  decision,  but  which, 
having  regard  to  all  the  circumstances  of  the 
case,  cannot  properly  be  passed  unnoticed.  In  the 
first  place  it  is  alleged  by  the  defendants  that,  if 
they  have  in  fact  created  a  nuisance,  that  is  not 
due  to  any  negligence  on  their  part  either  in  the 
construction  or  in  the  maintenance  of  their  works. 
The  plaintiffs  at  an  early  stage  of  the  trial  said 
that  they  attached  no  importance  to  this,  and  it 
may  be  that  they  have  not  exerted  themselves  to 
prove  negligence;  but  the  point  is  distinctly 
raised  by  the  statement  of  claim,  and  with  equal 
distinctness  met  by  the  defence.  Taking  the 
evidence  as  it  stands  (and  of  course  I  must  do 
that),  there  is  no  proof  of  negligence,  and,  indeed, 
so  far  as  that  is  possible,  negligence  has  been 
disproved.  I  pay  no  attention  to  what  may  be 
termed  preventible  accidents,  by  which  I  mean 
such  accidents  as  are  sure  from  time  to  time  to 
occur  in  works  of  thin  character,  especially  when 
they  are  new  themselves,  and  the  operators  are 
not  familiar  with  them — accidents,  that  is,  which 
could  only  be  prevented  by  care  in  excess  of  that 
which  can  reasonably  be  demanded.  That  the 
works  have  proved  inefficient  is  not  in  itself 
evidence  of  negligence,  and  I  am  satisfied  that  the 
defendants  and  their  agents  have  done  their  best 
to  construct  the  works  according  to  competent 
advice,  and,  having  constructed  them,  to  make 
them  operate  efficiently  so  far  as  circumstances 
permitted.  Their  employment  of  new  advisers 
wben  they  found  that  there  was  cause  for  com- 
plaint, and  their  promptitude  in  adopting  the 
measures  then  recommended,  strongly  support 
this  conclusion.  Secondly,  there  is  a  question 
whether  as  a  matter  of  fact  the  works  as  con- 
structed and  maintained  have  been  sanctioned 
by  the  Local  Government  Board.  It  is  reason- 
ably clear  that,  at  any  rate  until  recently,  all  the 
alterations  had  not  received  that  sanction,  and  I 
can  pay  no  attention  to  the  fact  (if  fact  it  be) 
that  orders  made  at  a  time  when  the  action  was 
in  course  of  trial  have  sanctioned  alterations 
which  had  before  that  been  made  without 
sanction.  The  fact  that  from  time  to  time  addi- 
tional powers  of  borrowing  money  have  been  giv*n 
is,  I  think,  wholly  unimportant.  The  defendants 
say  that  all  these  alterations  are  improvements 
— that  is,  have  enabled  them  to  deal  with  the 
sewage  more  efficiently,  and  make  further  pro- 
gress towards  avoiding  a  nuisance,  than  would 
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have  been  possible  if  they  had  adhered  to  the 
original  plans.  This  is  probable  enough,  and,  to 
some  extent  at  least,  mast,  I  think,  be  trae. 
Nevertheless,  the  alterations  are  not  trifling,  and 
I  should  entertain  some  difficulty  in  allowing  the 
defendants  to  succeed  on  the  ground  that  their 
alterations  are  improvements  if  I  thought  there 
was  any  real  question  in  the  case  whether  the 
works  had  received  the  sanction  of  the  Local 
Government  Board.  It  will  be  seen  in  the  sequel 
that  in  my  judgment  there  is  no  such  question. 
But,  inasmuch  as  another  court  might  take  a 
different  view,  or,  at  any  rate,  arguments  else- 
where might  be  directed  to  the  question  whether 
the  defendants'  works  have  been  sanctioned  or 
not,  I  deem  it  worth  while  to  mention  that  in  my 
opinion  that  question  is  not  open  on  the  plead- 
ings as  they  stand.  The  statement  of  claim — 
whether  inadvertently  or  not  I  cannot  say — seemB 
to  me  to  treat  the  defendants'  works  as  sanc- 
tioned; and  the  defendants,  having  in  their 
defence  pleaded  that  the  sewage  works  com- 
plained of  in  this  action  have  been  executed  and 
are  being  maintained  under  the  express  direction 
of  the  order  there  mentioned  as  confirmed  by  the 
statute,  the  statement  of  claim  remains  unamended 
and  there  has  been  no  reply.  Having  regard  to 
all  that  passed  at  the  trial,  I  should,  as  at  present 
advised,  give,  without  hesitation,  leave  to  amend 
the  pleadings,  in  order  directly  to  raise  this  ques- 
tion, if  in  my  opinion  it  were  necessary  to  decide 
it.  In  all  cases  of  this  class  one  meets  with  a 
plea  to  the  effect  that  the  nuisance  alleged,  if  it 
exists  at  all,  is  due  to  some  cause  other  than 
that  of  which  the  plaintiffs  complain.  The 
blame  is  here  thrown  on  brewery  waste.  It  is 
proved  that  large  quantities  of  brewery  waste 
are  discharged  into  the  sewers  at  irregular  times 
and  in  irregular  quantities,  and  that  is  done 
under  a  prescriptive  right,  so  that  the  defen- 
dants are  incompetent  to  prevent  it.  It 
is  further  proved  that  the  brewery  waste 
thus  discharged  adds  much  to  the  difficulties 
which  the  defendants  encounter  in  disposing  of 
the  sewage.  The -admixture  of  this  waste  with 
sewage  seems  to  produce  a  smell  more  offensive 
than  sewage  alone,  and  the  process  of  purification 
seems  to  be  slower  and  more  uncertain.  On  the 
other  hand,  the  smell  of  brewery  waste  alone  is 
not  so  strong  as  that  of  sewage,  and  does  not 
carry  so  far.  It  is  unfortunate  for  the  defendants 
that  their  burdens,  already  sufficiently  heavy, 
should  be  thus  increased,  but  I  cannot  regard 
that  as  any  excuse  for  the  creation  of  a  nuisance 
if  otherwise  they  are  responsible  for  one.  The 
nuisance  is  the  result  of  their  works,  and  of  the 
treatment  in  those  works  of  what  is  delivered  there 
by  their  sewers.  It  may  be  increased  by  the 
addition  of  the  brewery  waste,  but  it  is  to  a  large 
extent,  and  I  think  mainly,  caused  by  the  sewage, 
and  I  cannot  hold  them  excused  because  with  that 
sewage  they  perforce  mix  something  else.  There 
is  one  poirt  made  by  the  defendants  which  has 
really  been  disposed  of  by  what  has  been  already 
said,  but  it  was  so  strongly  enforced  in  argument 
that  it  deserves  special  notice.  The  defendants 
say  that  at  most  the  nuisance  created  by  them  is 
of  a  temporary  character,  and  that  it  is  not  the 
practice  of  the  court  to  gprant  an  injunction,  or, 
indeed,  any  relief  at  all,  in  respect  of  a  tempo- 
rary nuisance.  With  the  general  proposition  I 
agree,  and  there  is  no  occasion  to  refer  to  the 


|  cases  cited,  but  I  cannot  regard  this  nuisance  as 
temporary.  It  has  already  endured  for  a  long 
period,  and,  although  a  great  improvement  is 
observable,  I  cannot  find  as  a  fact  that  it  has  yet 
ceased  or  within  a  reasonable  period  is  likely  to 
cease  altogether.  The  works  are  admitted  to  be 
still  in  an  experimental  stage,  and  under  certain 
circumstances  which  as  regards  the  direction  of 
the  wind  and  the  state  of  the  atmosphere  are  sure 
to  recur,  and  as  regards  other  things  are  extremely 
likely  to  recur,  I  cannot  anticipate  the  early  and 
entire  removal  of  the  nuisance  without  many 
alterations  of  and  additions  to  the  works  which 
must  necessarily  occupy  considerable  time.  I 
will  anticipate  an  application  to  suspend  the 
enforcement  of  the  injunction  which  1  propose 
to  grant  by  saying  that  such  application  will  be 
reasonable  and  ought  to  receive  the  attention  of 
the  court,  but  I  cannot  on  that  ground  withhold 
a  grant  of  injunction.  I  am  now  at  libeitjto 
turn  to  the  main  question  of  law,  which  is  the 
most  important  feature  of  the  case.  In  order 
properly  to  consider  it  I  must  assume  that  a 
nuisance  public  and  private  created  by  the  works 
of  the  defendants  has  been  established.  The  de- 
fendants 8a y  that  such  nuisance  is  not  actionable. 
One  of  the  learned  counsel  for  the  defendants 
stated  that  they  were  under  absolute  compulsion 
to  execute  these  works — these  very  works — and 
that  if  they  failed  to  execute  them  they  were 
liable  to  a  mandamus  to  compel  them  to  do  so. 
The  other  counsel  for  the  defendants  put  the 
case  somewhat  differently.  He  said  that  in  this 
case  there  is  a  positive  duty  upon  the  corporation 
to  do  the  works  in  this  particular  manner — that 
it  is  a  defined  obligation  and  not  merely  permis- 
sive— and  he  illustrated  the  distinction  by  a  refe- 
rence to  Canadian  Pacific  Railway  Company 
v.  Parke  (ubi  sup.).  Undoubtedly  the  first  pas- 
sage in  the  headnote,  which  is  taken  from  the 
judgment,  delivered  by  Lord  Watson,  does  draw 
this  distinction,  but  it  is  misleading  without 
reference  to  the  context.  Lord  Watson  is  dealing 
with  the  two  cases  of  Metropolitan  Asylums 
District  Managers  v.  Hill  (ubi  tup.)  and  London, 
Brighton,  and  South  Coast  Railway  Company 
v.  Truman  (ubi  sup.)t  and  pointing  out  why 
the  principle  applied  in  the  former  case  did 
not  govern  the  latter.  As  regards  the  latter 
cafie,  he  says  that  the  House  of  Lords  held  that 
the  provisions  of  the  Act  there  under  considera- 
tion which  related  to  the  acquisition  and  use  of  a 
yard  by  a  railway  company  were  intended  by  the 
Legislature  to  be  imperative  in  the  same  sense  as 
its  provisions  relating  to  the  use  of  the  railway. 
This  indicates  what  was  meant  by  the  distinction 
between  permissive  and  imperative,  and  shows,  I 
think,  that  the  suggestion  of  absolute  compulsion 
raises  a  false  issue.  For  a  general  statement  of 
the  law  I  will  content  myself  with  quoting  one 
passage  from  Lord  Blackburn  in  London,  Brigh- 
ton, and  South  Coast  Railway  Company  v.  Truman 
(ubi  sup.),  and  one  passage  from  a  judgment  in 
the  Privy  Council  delivered  by  Lord  Macnaghten 
in  East  Fremantle  Corporation  v.  Annois  (ubi 
sup.).  There  are  other  passages  in  the  judg- 
ments of  the  first  of  these  two  cases  deserving 
special  attention,  but  in  London*  Brighton*  and 
South  Coast  Railway  Company  v.  Truman  (ubi 
sup.)  Lord  Blackburn  sayB :  "I  do  not  think 
there  can  be  any  doubt  that  if  on  the  true 
construction  of  a  statute  it  appears  to  be  the 
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intention  of  the  Legislature  that  powers  should 
be  exercised,  the  proper  exercise  of  which  may 
occasion  a  nuisance  to   the  owners   of  neigh- 
bouring land,  and  that  this  should  be  free  from 
liability  to  an  action  for  damages  or  an  injunc- 
tion to  prevent  the  continued  proper  exercise  of 
these  powers,  effect  must  be  given  to  the  inten- 
tion of  the  Legislature."    And  in  the  other  case 
Lord  Macnaghten,  in  delivering  the  judgment  of 
the  Privy  Council,  says :  "  If  persons  in  the  posi- 
tion of  the  appellants  acting  in  the  execution  of 
a  public  trust  and  for  the  public  benefit  do  an  act 
which  they  are  authorised  by  law  to  do,  and  do 
it  in  a  proper  manner,  though  the  act  so  done 
works  a  special  injury  to  a  particular  individual, 
the  individual  injured  cannot  maintain  an  action." 
In  each  of  these  cases,  and  in  each  of  the  passages 
cited,  reference  is  made  only  to  the  right  of  an 
individual  to  maintain  an  action,  but  no  attempt 
was  made  in  argument  to  distinguish  between 
a    case    of     the    Attorney*  General    suing    on 
behalf  of  the  public  and  that  of   an  individual 
seeking     to    maintain    a    private    right,    and 
I  apprehend  that  no    such   distinction  is  pos- 
sible.   Do  the  facts  of  this  particular  case  bring 
it  within  that  principle,  or  is  it  not  governed  by 
the  decision  in  Metropolitan   Asylums  District 
Managers  v.  Hill  (ubi  sup.)t  about  which  I  will  say 
no  more,  because  the  real  question  is  not  so  much 
whether  that  decision  governs  it  as  whether  it  falls 
to  be  decided  according  to  the  principle  stated 
in  the  other  authorities  to  which  reference  has 
been  made  ?    If  it  does  not  the  defence  fails.    It 
is  necessary  to  consider  the  position  of  the  defen- 
dants.   They  are  a  sanitary  authority  having  all 
the  powers  conferred  on  such  an  authority  by  the 
Public  Health  Act  1875,  but  acting  subject  to  the 
limitations  and  restrictions  impobed  by  that  Act. 
These  limitations    and  restrictions    are  for  the 
most  part  concerned  with   the   construction   of 
works  beyond  the  borough,  the  acquisition  of  land, 
and  the  power  of  borrowing  money,  but,  impor- 
tant as  they  are,  they  need  not  be  specified.  There 
is,  however,  one  restriction  which  must  be  care- 
folly  noticed.     Sect.  27  of  the  Act  enables  them 
to  construct  any  works  within  their  district,  or, 
sublet  to  the  provisions  of  the  Act,  without  their 
district,  but  provides  that  as  regards  this  power 
and  other  powers  given  by  the  same  section  no 
nuisance  shall  be  created  by  the  exercise  of  them. 
If,  therefore,  the  defendants  purport  to  exercise  a 
power   given    by    the   Act    they  cannot   plead 
immunity  from  an  action  for  nuisance  on  the 
ground  that  such  nuisance  is  authorised  by  statute, 
for  it  is  in  express  terms  plainly  prohibited.    It 
really  was  not  contended  that  down  to  the  year 
1900  anything  had  been  done  to  interfere  with 
this  prohibition.     The  Local  Government  Board 
had  sanctioned  the  defendants'  purchase  of  land 
ior   the   purpose    of   sewage   works,    they   had 
approved  plans  of  the  works  according  to  a  par- 
ticular scheme,  and  later  the  substitution  of  an 
entirely  different  scheme,  and  further,  they  had 
sanctioned  the  borrowing  of  money  for  the  pur- 
pose of  enabling  the  works  to  be  constructed,  but 
they  at  no  time  and  in  no  manner  purported  to  do 
more  than  to  enable  the  defendants  by  means  of 
their  sanction  to  exercise  the  powers  conferred  on 
them  by  the  Act  of  1875  in  the  manner  and  to 
the  extent  not  permissible  without  such  sanction. 
The  fact  that  the  provisional  order  and  the  Act 
-of  Parliament  confirming  it  form  part   of  the 


machinery  of  this  sanction  did  not  in  the  slightest 
degree   affect  the  situation.     But  in  1900  some- 
thing different  occurred,  and  this  is  the  turning 
point  of  the  defendants'  case.     They  were  then 
endeavouring  to  enlarge  the  limits  of  the  borough, 
and    the  aid  of   the  Local  Government   Board 
being  required,  that  board  took  advantage  of  the 
opportunity  to  insist  on  their  making  the  much- 
needed  and  long-delayed  provision  for  disposal  of 
sewage.     By  art.  21  of  the  provisional  order  of 
that  year,    which   was    confirmed   by   the    Act 
of  Parliament,  it  was  provided  that   it    should 
be   the    duty    of     the    corporation   within   six 
months  after  the  commencement  of  that  order  to 
proceed  to  carry  out  and  execute  works  for  the 
disposal  of  sewage  of  the  borough  approved  by 
the  Local  Government  Board.    There  is  more  to 
which  attention  must  be  called,  but  let  me  pause 
here  to  consider  what  was  intended.    It  is  a  ques- 
tion of   construction  of   language,  and  on  the 
solution  of    that    question   depends   the   other, 
whether  the    defendants'  contention  is  right  or 
not.    They  say  that  they  were  under  an  obliga- 
tion to  submit  plans  for  the  approval  of  the  Local 
Government  Board,  and  that,  having  obtained 
such  approval,  they  were  under  the  further  obli- 
gation to  execute  works  according  to  the  plans  so 
approved.    I  do  not  so  read  the  article.    In  my 
judgment  the  true  meaning  of  it  is  that  they 
were  bound  to  carry  out  and  execute  works  for 
the  disposal  of  the  Bewage  of  the  borough,  and 
that  here  the  statutory  obligation  ceased.    No 
doubt  they  would  not  have  performed  their  obli- 
gation to  execute  works  if  these  works  were  not 
approved  by  the  board,  but  that  is  only  a  condi- 
tion of  the  efficiency  of   the  works.    The  test 
whether  they  had  properly  done  what  they  were 
ordered  to  do  is  not  by  itself  part  of  the  obliga- 
tion imposed.    The  rest  of  the  article  provides 
that  in  the  event  of  the  corporation  not  proceed- 
ing with  such  works  within  the  limited  period  or 
not  proceeding  with  the  same  with  due  diligence 
the  requirements  of  the  article  maybe  enforced 
in  manner  provided  by  sect.  299  of  the  Public 
Health    Act    1875.    It   is  to  be  observed  that 
nothing  here  is  said  about  the  approval  of  plans, 
but  only  the  execution  of  works  is  contemplated ; 
and  it  seems  to  me  that  on  the  true  construction 
of  the  article  as  a  whole  what  is  empowered  to  be 
there  enforced  is  the  execution  of   the  proper 
works,  and  no  mora.    It  is  true  that  on  an  appli- 
cation under  sect.  299  a  question  might  arise 
whether  such  works  as  had  been  executed  were 
approved  by  the   Local  Government  Board  or 
not ;  but  the  possibility  of  such  a  question  does 
not,  I  think,  affect  the  construction  of  the  article. 
The  statutory   obligation   is  to  carry  out  and 
execute  .works  for  the  disposal  of  sewage,  and  no 
more.    Bead  in  this  way,  the  article  really  means 
that  the  defendants  shall  within  the  time  limited 
exercise  the  powers  conferred  on  them  by  the  Act 
of  1875 ;  and  the  approval  of  the  Local  Govern- 
ment Board  is  merely  an  incident  to  such  exer- 
cise ;  it  in  nowise  removes  the  prohibition  not  to 
create  a  nuisance.    The  question  arising  under 
the  17th  Bection  of  the  Public  Health  Act  1875 
must   be   treated   separately.    The  defendants' 
view  is  that  this  provision  is  only  intended  to 
interfere  with  the  right  which  the  local  authority 
would  otherwise  have  had  to  do  what  is  here 
prohibited,   or,  to  use  the  words  of  thn  argu-  . 
inent,    that   the   section  is  a   fetter  upon   the. 
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violation  of  private  rights.  It  cannot  be  sug- 
gested that  any  private  right  of  Mr.  Talbot  is 
violated,  and  if  the  view  expressed  be  sound 
it  follows  that  Mr.  Talbot  has  no  right  of 
action.  So  far  so  good.  Mr.  Talbot  makes  no 
complaint  under  this  section.  But  it  is  further 
said  on  behalf  of  the  defendants  that  this 
statutory  provision  is  not  a  matter  which  con- 
cerns the  public  at  all,  and  that  therefore  the 
Attorney-General  equally  has  no  right  of  action. 
I  am  unable  to  follow  this  argument.  If  it  is  a 
matter  which  does  not  concern  the  public,  the 
Attorney-General  cannot  sue ;  but  there  I  think 
the  defendants'  case  breaks  down.  It  is  not  for 
the  court  to  inquire  why  it  seemed  good  to  the 
Legislature  to  forbid  a  local  authority  to  make 
or  use  any  sewer,  drain,  or  outfall  for  the  purpose 
of  conveying  sewage  or  filthy  water  into  any 
natural  stream  or  watercourse  without  the 
purification  mentioned  in  the  section;  but,  in 
providing  that  nothing  in  the  Act  should  authorise 
that  which  would  have  been  otherwise  permissible, 
the  Legislature  seems  to  me  to  have  distinctly 
forbidden  it,  and  it  must,  I  think,  be  concluded 
that  it  was  forbidden  on  public  grounds. 
Reference  was  made  to  the  case  of  Attorney - 
General  v.  London  and  North-Western  Railway 
Company  (ubi  sup.)  as  supporting  the  defendants' 
view ;  and,  if  once  it  is  conceded  that  the  pro- 
vision was  made  without  reference  to  any  public 
right  or  matter  but  merely  for  the  security  of 
a  private  interest,  it  is  not  difficult  to  quote 
passages  from  the  judgments  in  that  case  favour- 
able to  the  argument ;  but  otherwise  it  really  is 
not  in  point.  Many  cases  might  be  quoted  on 
the  other  side;  but  it  is  sufficient  to  refer  to 
Attorney- General  v.  Cockermouth  Local  Board 
(ubi  sup.),  which,  be  it  observed,  was  distinctly 
recognised  as  an  authority  in  the  other  case  by 
the  Court  of  Appeal.  The  substance  of  the  case 
now  cited  may  be  summed  up  in  a  few  words 
quoted  from  the  judgment  of  Sir  George  Jessel : 
"I  am  of  opinion  that  the  defendants  have 
infringed  the  terms  of  the  Act  of  Parliament, 
and  that  if  they  take  the  privilege  at  all  they 
can  only  take  it  subject  to  such  terms  as  are 
imposed  by  the  Act  of  Parliament."  If  the 
Attorney -General  is  entitled  to  sue,  it  is  not 
contended  that  it  is  incumbent  upon  him  to  allege 
or  prove  injury.  Disobedience  to  the  statutory 
provision  is  enough  to  maintain  the  action. 
Having  expressed  my  opinion  on  the  facta  and 
the  law,  it  remains  to  consider  what  form  the 
judgment  should  take.  It  will  be  convenient,  in 
the  first  instance,  to  make  declarations,  and  as 
regards  the  public  and  private  nuisance  there  is 
no  difficulty.  They  may  follow  the  language  of 
the  claim  for  injunctions  in  these  particulars,  and 
there  will  be  injunctions  in  like  terms.  Damages 
are  asked  by  the  plaintiff  Talbot  in  respect  of 
the  private  nuisance.  I  have  no  materials  for 
assessing  those  damages,  and  I  understand  it  to 
be  agreed  that  I  shall  not  attempt  to  assess  them. 
There  must  be  a  reference  either  to  chambers  or 
to  some  referee,  and  that  reference  can  follow  the 
language  of  the  declaration  as  regards  private 
nuisance.  There  is  more  difficulty  about  the 
claim  under  sect.  17  of  the  Public  Health  Act 
1875.  I  will  make  a  declaration  following  the 
language  of  that  section,  to  the  effect  that  the 
defendants  have  conveyed  sewage  and  filthy 
water  into  the  river  Frome,  but  as  regards  this  1 


do  not  think  it  right  to  grant  an  injunction.  The 
evidence  satisfies  me  that  the  effluent  is  now  open 
to  no  objection  on  this  ground,  and  there  can  be 
no  reason  for  granting  an  injunction,  unless  it  is 
found  in  the  probability  of  the  present  state  of 
things  being  altered  for  the  worse.  I  do  not 
apprehend  that  as  likely  to  occur  so  long  as  the 
defendants  use  their  best  endeavours  to  avoid  it, 
and  that  they  will  do  this  I  do  not  for  a  moment 
doubt.  Accidents,  of  course,  may  happen,  and 
the  accident  of  the  20th  Nov.  1904  might  be 
urged  as  a  reason  for  anticipating  their  recur- 
rence  and  providing  against  it.  In  McMurray  v. 
Cadwell  (6  Times  L.  Rep.  76)  1  had  to  consider  how 
the  court  ought  to  deal  with  a  case  of  possible 
accident  viewed  from  the  light  of  an  accident 
already  occurred.  I  see  no  reason  to  depart  from 
what  is  there  laid  down,  and  there  is  no  occasion 
to  add  to  or  repeat  it.  Suffice  it  to  say  that  here 
the  risk  of  accident  is  not  imminent,  and  if  an 
accident  occurs  there  is  no  reason  to  suppose 
that  it  will  produce  serious  consequences.  Under 
these  circumstances  it  would  be  wrong  to  grant 
an  injunction,  but  I  must  give  the  plaintiffs 
liberty  to  apply  to  give  effect  to  the  declaration 
if  the  necessity  arises.  The  defendants  must  pay 
the  costs  of  the  action. 

Solicitors :  for  the  plaintiffs,  H.  S.  Clutton  and 
Johnson;  for  the  defendants,  Chester,  Broome, 
and  Griffiths,  for  Lock,  Reed,  and  Lock,  and  A.  G. 
8ymond8,  Town  Clerk,  Dorchester. 


July  26,  27,  and  Aug.  8, 1905. 

(Before  Swinfbn  Eadt,  J.) 

Pescod  t7.  Mayor,  <fec.,  of  Westminster,  (a) 

Metropolis — Street  widening — Souse  severance—' 

Right  of  corporation. 

By  an  indenture  dated  the  24&h  March  1887 
certain  'premises  were  demised  for  twenty -one 
years  from  the  2hth  March  1887  at  the  rent  of 
7502.  By  an  indenture  dated  the  1st  Sept  1891 
the  lease  was  assigned  to  the  plaintiff,  who  since 
that  date  used  the  premises  for  his  business  as  a 
tailor. 

On  the  13th  June  1905  the  plaintiff  was  served 
with  notice  under  Michael  Angela's  Taylor's  Act 
(57  Geo.  3,  c.  29)  that  the  premises  project  into  and 
obstruct  or  prevent  the  corporation  of  W.  from 
widening  the  street  P.,  and  requiring  him  to 
treat  for  the  sale  of  the  premises  to  the  corpora- 
tion of  W. 

The  plaintiff  alleged  that  the  notice  to  treat  was  in 
fact  given  at  the  request  of  the  London  County 
Council,  and  that  it  was  intended  to  throw 
23ft.  of  the  plaintiff's  premises  into  the  road- 
way and  assign  the  residue  to  an  hotel  company. 
The  plaintiff  alleged  that  the  back  portion  of  his 
premises  constituted  a  valuable  site  for  business 
purposes,  and  that  he  was  desirous  of  retaining 
his  interest  therein.  He  asked  for  a  declaration 
that  the  adjudication  that  the  premises  projected 
into  P.  was  wrong  and  ultra  vires,  and  for  an 
injunction  restraining  the  defendants  from  pro- 
ceeding under  the  notice  to  treat.  The  defence 
was  that  if  22ft.  6tn.  were  cut  off  only  20ft. 
would  be  left,  and  that  it  would  be  impossible  to 
cut  off  22ft  Gin.  from  the  front  of  the  building 
without  pulling  %t  entirely  down. 

(•)  Reported  by  Gh  B.  Hamiliom,  Esq.,  BtrrUter-at-Ltw. 
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Meld,  that  the  defendants  had  bond,  fide  adjudi- 
cated that  the  whole  house  was  essential  to  the 
widening  of  P.,  and  that  the  action  must  be 
dismissed  with  costs. 

Action. 

By  an  indenture  dated  the  24th  March  1887, 
and  made  between  Charles  Edward  Clifford  of 
the  one  part  and  the  Waterloo  House  and  Swan 
and  Edgar  Limited  of  the  other  part,  the  shop 
and  premises  on  the  ground  floor,  with  the  base- 
ment beneath  the  shop,  and  one  room  and  a 
studio  on  the  entresol-floor,  forming  part  of 
No.  30,  Piccadilly,  were  demised  for  twenty-one 

?ears  from  the  25th  March  1887  at  the  rent  of 
501 

By  an  indenture  dated  the  1st  Sept.  1891  the 
lease  was  assigned  to  the  plaintiff,  who  since  that 
date  used  the  premises  for  the  purpose  of  his 
business  as  a  tailor. 

On  the  13th  June  1905  the  plaintiff  was  served 
with  notice  under  57  Geo.  3,  c.  29,  that  the 
premises  project  into,  obstruct,  and  prevent  the 
corporation  of  Westminster  from  widening  the 
street  called  Piccadilly,  and  requiring  him  to 
treat  for  the  sale  of  the  premises  to  the  corpora- 
tion of  Westminster. 

The  plaintiff  alleged  that  the  notice  to  treat 
was  in  fact  given  at  the  request  of  the  London 
County  Council,  and  that  it  was  intended  to 
throw  22ft.  of  the  plaintiff's  premises  into  the 
roadway  and  assign  the  residue  to  an  hotel 
company. 

The  plaintiff  alleged  that  the  back  portion 
of  his  premises  constituted  a  valuable  site  for 
business  purposes,  and  that  he  was  desirous  of 
retaining  nis  interest  therein. 

The  plaintiff  asked  for  a  declaration  that  the 
adjudication  that  the  premises  projected  into 
Piccadilly  was  wrong  and  ultra  vires,  and  for  an 
injunction  restraining  the  defendants  from  pro- 
ceeding under  the  notice  to  treat. 

The  defence  alleged  that  No.  30.  Piccadilly,  was 
an  old  house.  If  22ft.  6in.  was  thrown  into  the 
street  a  depth  of  only  20ft,  would  be  left.  It 
would  be  impossible  to  cut  off  22ft.  6in.  from  the 
front  of  the  building  without  pulling  it  entirely 
down. 

Macmorran,  K.C.  and  Chubb  for  the  plaintiff. 
— The  notice  to  treat  is  not  bond  fide.  It  pur- 
ports to  be  given  by  the  corporation  of  West- 
minster, but  it  is  really  given  on  behalf  of  the 
London  County  Council.  It  is  admitted  that  the 
'whole  of  the  plaintiff's  premises  are  not  required 
for  widening  the  street.  He  is  entitled  to  carry 
on  his  business  in  the  part  which  is  not  required, 

bat  there  is  a  contract  to  sell  this  part  to  an  hotel 
oompany. 

Eve,  K.C.  and  Methold  for  the  defendants. — It 
is  impossible  to  take  22ft.  6in.  off  an  old  house 
and  leave  a  depth  of  20ft.  without  pulling  down 
the  whole  house.  It  is  not  like  the  removal  of  a 
porch,  which  would  not  involve  a  substantial 
alteration  of  the  character  and  condition  of  the 
house : 

Gordon  v.  Vestry  of  8t.  Mary  Abbotts,  Kensington, 
71  L.  T.  Rep.  196 ;  (1896)  2  Q.  B.  742. 

Ton  can  take  part  only  of  a  piece  of  land : 

Oard  v.  Commissioners  of  Sewers  of  the  City  of 
London,  52  L.  T.  Rep.  827 ;  28  Ch.  Div.  513. 


If  a  porch,  conservatory,  or  cellar  can  be  removed 
without  substantially  destroying  the  house  as  a 
house,  that  can  be  taken.  But  if  a  substantial 
proportion  is  taken  by  the  authority,  so  that  the 
use  of  the  house  is  substantially  injured  and  can 
no  longer  be  enjoyed  as  it  was  before,  then  the 
whole  must  be  taken : 

Gibbon  v.   Paddington  Vestry,  83  L.  T.  Rep.  136 
(1900)  2  Ch.  794. 

The  remainder  of  the  premises  after  22ft.  6in.  had 
been  thrown  into  the  street  would  be  useless  to 
the  lessee : 

Aldis  r.  Corporation  of  the  City  of  London,  80  L.  T. 
Rep.  683 ;  (1899)  2  Ch.  169. 

They  also  cited 

Fearnley  v.  Limehouse  Board  of  Works,  80  L.  T. 

Rep.  351 ; 
Fearnley  v.  Limehouse  Board  of  Works,  64  J.   P. 

328; 
Teuliere  v.  Vestry  of  8t.  Mary  Abbotts,  Kensington, 

53  L.  T.  Rep.  422 ;  30  Ch.  Div.  642. 

Attwater  for  the  Piccadilly  Hotel  Company 
who  were  interested  in  the  building  scheme. 

Thomson  for  Notaras,  an  underlessee  of  the 
plaintiff  of  part  of  the  premises. 

Macmorran  replied.  Cur  adv  vuli 

Aug.  8. — Swtnfen  Eadt,  J. — The  plaintiff  is 
the  lessee,  for  a  term  of  which  about  two  and  a 
half  years  are  unexpired,  of  the  basement,  ground 
floor,  and  entresol  of  a  house,  No.  30,  Piccadilly, 
where  he  carries  on  the  business  of  a  tailor  and 
breeches  maker,  under   the   name  of  Nicholls 
and  Co.    He  has  sublet  part  of  the  basement  and 
ground  floor  to  Mr.  Notaras,  a  tobacconist,  for 
the  residue  of  the  term,  with  a  nominal  exception. 
The  defendants  claim  to  take  the  plaintiff's  pre- 
mises under  Michael  Angelo  Taylor's  Act,  for  the 
purpose  of  widening  Piccadilly,  and  duly  served 
a  notice  to  treat  dated  the  10th  June  1905.    The 
plaintiff  alleges  that  the  adjudication  made  by 
the  defendants,  that  the  whole  of  the  house  No.  30 
would  be  necessary  for  that  purpose,  was  wrong 
and  ultra  vires,  and  he  asks  for  an  injunction  to 
restrain  the  defendants  from  proceeding  under 
their  notice  to  treat.    The  plaintiff  alleges  that 
the  defendants  require  only  part  of  the  house  for 
street  widening — namely,  a  strip  extending  back- 
wards   from     the    Piccadilly    front    for   about 
22ft.  6in. — and  that  he  is  willing  to  sell  that  part, 
and  cannot  be  required  to  sell  the  whole.    He 
also  alleges  that  the  abjudication  of  the  defen- 
dants that  it  is  necessary  to  take  the  whole  house 
was  not  made  bond  fide,  the  defendants  having 
previously  agreed  to  resell  to  the  P.  and  B.  Syndi- 
cate Limited,  now  the  Piccadilly  Hotel  Limited, 
the  portion  not  actually  required  for  street  widen- 
ing.   On  the  hearing  of  the  plaintiff's  interlocu- 
tory motion  it  was  objected  that  the  plaintiff 
in  any  case  had  a  right  of  pre-emption  under 
sect.  96  of  the  Act,  and  this  was  conceded  by  the 
defendants,  which  explains  why  the  point  was 
not  farther  raised  at  the  trial.     The  defendants 
insisted  at  the  trial  that  for  the  purpose  of  the 
street  widening  it   was  necessary   to    take  the 
whole  house.    The  plaintiff's  premises  at  No.  30, 
Piccadilly,  consist  of  the  following  particulars: 
(I)  On  the  ground  floor  two  shops,  having  a  total 
frontage  to  Piccadilly  of  18f r.  and  a  total  depth 
of  64ft.,  the  width  of  the  back  being  25ft  for  a 
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depth  of  about  32ft. ;  (2)  the  basement  beneath 
the  whole  of  the  ground  floor ;  and  (3)  a  large 
room  of  about  650  superficial  area  at  the  back  of 
the  premises  on  the  entresol  floor,  the  nearest 
side  of  such  room  to  the  street  being  26ft.  there- 
from.   The  plaintiff  has  not  any  interest  in  the 
front  portion  of  the  entresol  floor,  nor  in  the  first, 
second,  third,  and  fourth  floors   of   the  house 
fronting  Piccadilly,  except  in  respect  of  a  claim 
to  flues  and  to  a  ciBtern  for  water,  which  I  will 
mention  presently.     Fronting   Piccadilly  there 
are  four  floors  above  the  entresol,  with  a  separate 
entrance,   part   of   the    same    house,    although 
numbered  separately,  and  all  the  upper  floors 
extend  not  only  over  the  two  shops  of  the  plaintiff, 
but  over  this  separate  entrance  adjoining,  the  total 
width  of  the  entire  building  on  the  Piccadilly 
front  being  about  25ft.    At  the  extreme  rear  the 
premises  do  not  rise  above  the  entresol  floor, 
which  is  lighted  by  two  skylights  as  well  as  by 
windows.      This  back   addition  extends    about 
24ft.  or  25ft.  to  the  rear  of  the  main  building. 
The  plaintiff  contends  that  it  is  pby eically  possible 
to  pull  down  and  remove  so  much  of  the  entire 
building  as  lies  to  the  south  of  a  line  shown  m 
red  ink  on  the  plans,  and  which  is  22ft.  6in.  back 
from  Piccadilly.    This  is  the  new  building  line  of 
Piccadilly.     He  contends  that  so  much  of  tbe 
building  as  is  north  of  that  line  must  be  left 
standing,  at  all  events  that  portion  in  which  he 
is  interested,  that  care  must  be  taken  in  pulling 
down  the  front  portion,  so  as  to  support  pro- 
perly the  back  portion  left  standing.    The  result 
of  doing  what  the  plaintiff  contends  for  would 
be  to  leave  a  portion  of  the  house  25  ft.  wide  by 
about  18ft.  deep  resembling  a  tower  of  four  floors, 
with  the  whole  front  removed  and  exposed  and  no 
means  of  access  to  it,  as  the  Btaircase  is  in  the 
front  portion  to  be  pulled  down,  and  there  is  not 
sufficient  room  to  erect  a  fresh  staircase.    Some 
of  the  witnesses  described  this  portion  as  about 
18ft.  square,  but  this  is  a  mistake.    The  width  of 
the  building,  so  far  as  the  plaintiff's  interest 
extends,  is  only  18ft.  on  the  Piccadilly  front; 
but  the  entire  width  of  the  building,  including 
the  separate  entrance  to  the  floors,  and  the  width 
of  the  upper  floors,  is  25ft.,  as  plainly  appears 
from  the  model  verified  by  Mr.  Andrew  Young. 
This  tower,  25ft.  by  18ft.,  would  be  of  no  use 
whatever.    Mr.  Alexander  H.  Turner,  an  experi- 
enced house  agent  now  carrying  on  business  in 
South  Audley- street,  but  formerly  of  Piccadilly, 
nearly  opposite  the  premises  in  dispute,  a  witness 
called  by  the  plaintiff,  said  that  he  could  not  even 
suggest  any  manner  in  which  the  rear  portion  of 
the  four  floors  could  be  utilised,  after  the  front 
portion   had  been  removed  in  the  manner  pro- 
posed by  the  plaintiff.    The  conclusions  of  fact 
to  which  1  come  are  that  it  would  be  physically 
possible  to  pull  down  the  front  portion  and  leave 
the  rear  portion  standing,  but  that  the  cost  of  so 
doing  would  be  very  excessive — that  it  could  not 
be  done  without  entering  upon  every  floor  of  the 
rear  portion  remaining  standing,    and  placing 
struts  and  ties  to  uphold  it,  when  the  front  part 
had  been  removed,  and  also  entering  upon  the 
adjoining  land   each    side    and  placing  raking 
shores  there  to  afford  the  rear  portion  external 
support,  and  that  the  opinion  of  Mr.  Stenning,  the 
architect  and  surveyor,  was  well  founded  that  when 
thiB  had  been  done  the  district  surveyor  would  im- 
mediately come  in  and  condemn  the  back  portion  as 


a  dangerous  structure.  It  was  also  put  in  evidence 
that  the  plaintiff  has  another  action  pending  in 
this  court  against  the  Piccadilly  Hotel  Company 
Limited,  who,  he  alleges,  have  acquired  the  lease- 
hold interest  in  the  whole  house,  subject  to  his 
own  underlease  of  a  part.     That  company,  he 
alleges,    have   acquired   and   pulled    down  the 
building*  surrounding  No.  30,  and  to  a  small 
extent  have  commenced  the  demolition  of  No.  30. 
He  claims  that  the  premises  in  his  lease  are 
heated  by  means  of  four  fireplaces,  all  provided 
with    chimney   flues    passing   up    through  the 
building  (some  six  stories  in   height)  above  the 
roof,  and  that  the  premises  are  provided  with  a 
water  supply  by  means  of  a  cistern  placed  imme 
diately  under  the  roof,  with  pipes  passing  down 
through  the  building  to  the  plaintiff's  said  pre- 
mises, providing  him  with  an  excellent  supply  of 
water  at  high  pressure.     The  plaintiff  in  that 
action  claims  an  injunction  to  restrain  any  inter- 
ference  with  the  upper  portion  of  the  premises 
No.  30  so  as  to  interfere  with  his  chimneys  and 
flues,    water   tanks,   and    supply    pipes.      The 
position,  therefore,  is  that  the  rear  portion  would 
be   useless   and   probably   dangerous    to   leave 
standing,  but  that  the  plaintiff  is  seeking  to 
restrain  its  being  pulled  down,  as  thereby  damage 
would  be  occasioned  to  the  easements  and  appur- 
tenances of  his  premises.    There  are  other  diffi- 
culties in  the  plaintiff's  way.    If  the  front  portion 
only  of  his  premises  is  acquired,  there  must  be  & 
considerable  time  when  he  will  be  totally  excluded 
from  his  premises  by  reason  of  the  danger  involved 
in  pulling  down,  and  when  this  is  completed  he 
would  be  out  off  from  access  to  the  public  street 
until  the  roadway  and  path  can  be  formed  and 
made  into  a  fit  state  to  throw  open  to  the  public. 
The  defendants  explained  that  they  have  to  con- 
struct vaults  under  the  path,  and  to  turn  arches 
over  them,  and  the  headway  above  the  arches 
where  the  men  will  be  working  is  too  low  to 
allow  of  wooden  gangways  being  placed  in  position 
so  as  to  give  temporary  access  to  the  plaintiff's 
shop  over  the  heads  of  the  workmen  engaged. 
The  plaintiff  based  his  case  upon  this — that  as 
the  whole  ground  area  proposed  to  be  taken  under 
the  notice  to  treat  was  not  intended  to  be  thrown 
into  the  public  roadway,  the  defendant  must  be 
restricted  to  the  part  actually  intended  to  be  so 
dealt  with,  as   he  was  willing   to    convey  that 
part  only.    In  my  opinion,  the  plaintiff  has  not 
any  absolute  right   to  restrain  the  defendants 
from  taking  more  land  than  is  intended  to  be 
actually  dedicated  to  the  public.     The  statute 
contemplates  that  they  may  take  more — sect  80 
empowers  the  local  authority  to  lay  the  sites  of 
houses,  walls,  and  buildings,  and  also  other  lands, 
tenements,  and  hereditaments  acquired  by  them 
"  or  so  much  thereof  as  they    .    .     .    shall  think 

E roper,  into  the  said  streets  or  public  places." 
iord  Chelmsford  pointed  out  in  Thomas  v.  Daw 
(15  L.  T.  Rep.  200 ;  L.  Rep.  2  Oh.  1,  at  p.  7)  that 
the  words  "  or  so  much  thereof  "  must  be  construed 
to  apply  to  houses  as  well  as  to  lands,  otherwise 
this  absurdity  would  follow — that  the  commis- 
sioners would  be  imperatively  bound  to  lay  the 
whole  of  the  sites  of  the  houses  into  the  streets. 
Again,  sect.  96  of  the  Act  enables  the  local 
authority  to  resell  lands  purchased  by  them,  after 
they  have  first  been  offered  for  sale  to  the  persons 
from  whom  they  were  purchased.  This  also 
shows  that  the  statute  contemplated  that  they 
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might  take  more   land   than   the  actual  strip 
required  for  Btreet  widening.    In  my  judgment 
the  question  which  I  have  to  determine  is  whether 
the  defendants  have  honestly  and  in  good  faith 
adjudged  that  the  whole  of  the  house  or  building 
No.  30  projects  into,  or  obstructs,  or  prevents 
them  from  altering,#widening,  or  extending  Pic- 
cadilly, and  that  the  possession,  occupation,  and 
purchase  of  the  whole  of  the  house  will  be  neces- 
sary for  that  pnrpose.    That  is  the  adjudication 
which  the  defendants  have  made,  and  I  have 
arrived  at  the  conclusion  that  they  have  done 
this  in  good  faith  and  that  in  their  view  the 
possession,  occupation,  and  purchase  of  the  whole 
building  will   be  necessary  to  enable 'them  to 
widen  Piccadilly  as  they  propose.    The  position 
and  dimensions  of  the  building,  the  structural 
arrangement   of   its  contents,  the  considerable 
portion  of  its  site  actually  intended  to  be  thrown 
into  the  public  street,  and  the  subdivision  of  the 
house  into  portions  held  for  different  terms,  with 
the  claim  to  chimneys  and  flues  going  up  the  full 
height  of  the  building,  and  to  a  water-cistern  at 
the  top  with  service  pipes  from  it,  all  point  to  the 
wisdom  and    prudence    of   the   course  adopted 
by  the  defendants.     With   this,  however,  I  am 
not  concerned.     If,  however,  it  were  necessary 
for  me  to  form  a  judgment  as  to  whether  the 
possession,  occupation,  and  purchase  of  the  whole 
building  were  necessary  to  enable  the  defendants 
to  widen  Picaddilly  to  the  extent  proposed,  I 
should  decide  that  question  in  the  affirmative. 
It  was  insisted  by  the  plaintiff  that,  as  a  matter 
of  law,  the  defendants  could  not  take  compul- 
sorily  more  than  the  site  intended  to  be  thrown 
into  the  street,  if,  as  was  the  case,  he  was  willing 
to  part  with  that  portion.    Such  a  rule,  if  it 
existed,  would   be   productive   of   the  greatest 
inconvenience    where   a  house   is    divided   into 
different  floors   which,  or    parts  of  which,  are 
leased  separately,  and  where  some'  of  the  lessees 
might  require  the  whole  of    their    interest    to 
be  purchased,  while  others  took  the  opposite  view 
ana  claimed  to  retain  everything  not  intended  to 
be  thrown  into  the  street.    Moreover,  such  a  rule 
would  enable  the  owner  of  a  very  limited  interest 
in  a  small  part  only  of  a  house  to  require  that 
part  to  be  left,  although  the  removal   of  the 
portion  necessary  to  be  pulled  down  might  render 
the  whole  of  the  rest  of    the   house  perfectly 
useless.    The  language   of   the  Act  itself  does 
not    afford     any    support    for    Buck   an   argu- 
ment.   In  Teuliere  v.  Vestry  of  St.  Mary  Abbotts, 
Kensington    (ubi    sup.),    Pearson,    J.    put    the 
case     of    a     vestry    taking    so    much    of    the 
buildings  that  the  portion  left  was  a  mere  wall, 
or  a  staircase  and  one  or  two  kitchens,  and  Baid 
that  it  would  be  unreasonable  as  regards  the 
owners  for  the  vestry  not  to  take  the  whole,  and 
as  regards  the  vestry  to  make  them  pay  for  all 
damage  by  severance.    He  certainly,  therefore, 
took  the  view  that  if  only  a  small  portion  of  the 
building  was  left,  not  actually  required  for  the 
street,  the  owner  would  have  no  right  to  restrict 
the  vestry  to  the  portion  intended  for  the  street, 
and  to  make  the  vestry  pay  compensation  for 
severance.  Again,  in  Gordon  v.  Vestry  of  St.  Mary 
Abbotts,  Kensington  (ubi  sup.),  it  was  said  by  the 
present  Master  of  the  Rolls,  at  p.  754:  "If  a 
particular  part  of  a  house  can   be  pointed  to 
which  the  vestry,  bond  fide,  find  is  the  only  part  I 
which  obstructs  the  improvement,  and  that  part  1 
Mag.  Cas.— Vol.  XXII. 


is  separable  from  the  house,  so  that  it  can  be 
removed  without  destroying  the  house  as  a 
house,  then  I  should  say  that  there  is  nothing 
to  prevent  the  vestry  from  compulsorily  taking 
that  part  only.  If,  on  the  other  nan  d,  the  thing, 
in  respect  of  which  they  form  their  judgment 
that  it  obstructs  and  is  necessary  to  be  removed, 
is  so  indissolubly  linked  with  the  whole  fabric 
of  the  house  that,  in  the  opinion  of  the  jury,  it 
cannot  be  removed  without  practically  destroying 
the  identity  of  the  house  as  a  house,  then  I 
think  the  vestry  are  not  entitled  to  say  that 
'part  thereof  only  obstructs  or  that  'part 
thereof '  only  is  necessary  to  be  removed  for  the 
purpose  of  the  improvement.  Under  those  cir- 
cumstances I  am  of  opinion  that  the  vestry 
could  not  stop  short  of  taking  the  whole."  In 
the  present  case  it  is  quite  clear  that  the  portion 
of  the  building  which  is  necessary  to  be  removed, 
to  lay  the  site  of  it  into  the  street,  is  so  indis- 
solubly linked  with  the  whole  fabric  of  the  house 
that  it  cannot  be  removed  without  practically 
destroying  the  identity  of  the  house  as  a  house. 
The  identity  is  altogether  gone  when  nearly  two- 
thirds  of  the  main  building  is  removed  and  four 
upper  floors  are  left  as  a  mere  shell  with  no 
means  of  access  and  no  space  to  make  one. 
Under  these  circumstances  I  the  defendants  could 
not  stop  short  of  taking  the  whole.  I  may  add 
that  when  once  the  conclusion  of  fact  has  been 
arrived  at,  that  it  is  essential  for  the  defen- 
dants to  acquire  the  whole  building  for  the 
purpose  of  widening  Piccadilly,  the  adjudication 
of  the  defendants  to  that  effect  does  not  become 
ultra  vires,  nor  can  mala  fides  be  attributed  to 
the  defendants,  because,  before  the  date  of  the 
adjudication,  an  arrangement  had  been  come  to 
with  regard  to  the  resale  of  so  much  of  the  site 
of  the  building  as  was  not  required  for  street 
widening.  So  far  as  the  plaintiff's  interest  is 
concerned  this  is  subject  to  his  right  of  pre- 
emption ;  and  upon  the  facts  it  is  dear  that  the 
defendants  are  not  putting  in  force  their  compul- 
sory powers  colourably  only  as  regards  street 
widening  in  respect  of  any  part  of  the  building. 
There  is  no  ground  for  the  contention  that  as 
regards  the  rear  portion  the  ostensible  purpose 
of  the  defendants  is  not  the  real  one,  and  that 
the  real  purpose  is  to  resell  the  back  portion  to 
the  hotel  company.  I  am  quite  satisfied  that  the 
real  purpose  of  the  defendants,  the  purpose  for 
which  their  compulsory  powers  are  being  used 
— honestly  and  bond  fide — is  to  acquire  the  whole 
building  for  the  purpose  alone  of  street  widen- 
ing. The  result  is  that  the  action  fails,  and 
must  be  dismissed  with  costs. 

Solicitors:  Mead  and  Son;  W.  A.  jblaxland; 
Ashurst,  Morris,  Crisp,  and  Co. ;  Jennings,  Sonf 
and  Allen. 
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June  7,  8,  July  17, 18,  and  Aug.  11, 1905. 

(Before  Joyce,  J.) 

Elsdon  v.  Mayor,  &c.f  of  Hampstead.  (a) 

Local  government  —  Metropolis  —  New  street  — 
Paving  expenses — Apportionment  among  fronta- 
gers— Property  "  bounding  or  abutting  " — Inter- 
vention of  court — Declaratory  judgment — Metro- 
polis Local  Management  Acts  1855  (18  &  19 
Vict.  c.  120),  s.  105,  and  1862  (25  &  26  Vict. 
a  102),  s.  77. 

In  1901  the  council  of  the  metropolitan  borough  of 
H.  resolved  to  pave  a  new  street  in  the  borough 
known  as  G.-gardens,  and  apportioned  the 
expenses  among  the  frontagers. 

The  street  and  the  land  on  both  sides  of  it  had 
formerly  been  the  property  of  a  waterworks  com- 
pany, which  had  in  1881  conveyed  the  land  on 
the  west  side  to  the  C.  trustees,  and  had  sub- 
sequently  conveyed  the  land  on  the  east  side 
toE. 

The  apportionment  of  1901  included  houses  facing 

to  another  road,  erected  on  the  land  of  the  C. 

trustees,  gardens  or  grounds  belonging  to  which 

houses  extended  to  G. -gardens,  though  separated 

from  it  in  some  places  by  the  remains  of  a 

fence.    It  also  included  E  9s  property. 

The  council,  however,  subsequently  entertained 
doubts  whether  the  land  on  which  the  fence  stood 
belonged  to  the  C.  trustees,  and  in  1904  they 
rescinded  their  former  apportionment  and  made 
a  new  one,  not  including  the  property  of  the  C. 
trustees,  and  assessing  only  a  nominal  sum  on 
the  land  on  which  the  fence  stood. 

In  an  action  by  E.  against  the  council  for  a  decla- 
ration that  the  apportionment  of  1904  was 
invalid,  and  that  no  valid  apportionment  had 
been  made,  with  consequential  relief : 

Held,  on  the  documentary  and  other  evidence, 
that  the  property  of  the  C.  trustees  bounded  or 
abutted  on  the  new  street,  and  ought  to  have 
been  included  in  the  apportionment  of  1904, 
which  was  therefore  invalid;  and  that  the  plain, 
tiff  could  maintain  an  action  for  a  declaration  to 
this  effect,  notwithstanding  Grand  Junction 
Waterworks  Company  v.  Hampton  Urban  Dis- 
trict Council  (78  L.  T.  Rep.  673;  (1898)  2  Ch. 
331). 

Trial  of  action. 

On  the  10th  Oct.  1901  the  defendants,  the 
council  of  the  metropolitan  borough  of  Hamp- 
stead, passed  a  resolution  under  sect.  105  of  the 
Metropolis  Local  Management  Act  1855  and 
sect.  77  of  the  Metropolis  Local  Management  Act 
1862  that  a  portion,  834ft.  llin.  in  length,  of  a 
new  street  called  Qondar-gardens,  within  the 
borough,  should  be  paved  in  the  manner  men- 
tioned in  the  resolution,  and  that  the  estimated 
expenses,  amounting  to  2040Z.  2*.  8d.t  should  be 
apportioned  to  and  charged  upon  the  owners  of 
the  houses  and  land  forming  or  bounding  or 
abutting  on  suoh  portion  in  manner  in  the  resolu- 
tion mentioned,  the  apportionment  being  at  the 
rate  of  11.  3s.  per  foot  of  frontage. 

The  land  upon  which  the  new  street  stood  and 
that  for  a  considerable  distance  on  each  side  of  it 
had  formerly  belonged  to  the  Grand  Junction 
Waterworks  Company,  who  had  erected  a  wooden 
fence  across  the  land  in  a  direction  generally  from 
north  to  south. 


(«)  Reported  by  H.  W,  Law,  Esq.,  Bani«tar-ftt-L*w. 


In  1881  the  company  sold  and  conveyed  to  the 
trustees  of  the  will  of  a  Mr.  H.  P.  Cotton  (in  this 
report  referred  to  as  the  Cotton  trustees)  all  the 
land  on  the  west  side  of  the  fence, M  together  with 
all  and  singular  buildings,  fences,  hedges,  ditches, 
drains,  ways,  paths,  passages,  mines,  minerals, 
commons,  common  of  pasture,  rights,  profits,  pri- 
vileges, advantages,  and  appurtenances  whatsoever 
to  the  said  hereditaments  hereby  conveyed  or 
intended  so  to  be  or  any  part  thereof  belonging 
or  in  anywise  appertaining  or  with  the  same  or 
any  part  thereof  now  or  heretofore  demised,  used, 
occupied,  or  enjoyed."  The  Cotton  trustees  then 
proceeded  to  grant  leases  of  the  land  thus  con- 
veyed to  them  up  to  the  boundary  between  what 
they  had  purchased  and  the  land  retained  by  the 
waterworks  company ;  and  houses  were  erected  on 
the  land  thus  leased,  facing  on  to  another  parallel 
road  named  Sarre-road,  out  with  gardens  or 
grounds  at  the  back  extending  down  to  the 
fence,  on  the  east  side  of  which  the  new  street 
"  Gondar-gardens  "  had  subsequently  been  con- 
structed. 

Several  of  the  houses  had  openings  with  gates 
on  to  the  pavement  or  side  walk  (all  of  which 
had  not  been  flagged)  of  Gondar-gardens;  bat 
portions  of  the  old  fence  still  remained  between 
the  gardens  and  the  street  in  a  dilapidated  state, 
standing  on  a  strip  of  land  less  than  a  foot  in 
width. 

The  waterworks  company  had  afterwards 
conveyed  land  on  the  east  side  of  the  fence  to 
the  plaintiff,  Miss  Elsdon;  and  she  was  the 
owner  and  in  receipt  of  the  rack  rents  of  houses 
erected  on  this  land,  one  of  which  houses  stood 
on  the  west  side  of  Gondar-gardens  and  the 
remainder  on  the  east. 

The  apportionment  of  Oct.  1901  comprised  both 
the  plaintiff's  houses  and  those  of  the  Cotton 
trustees  facing  on  to  Sarre-road,  together  with  the 
other  premises  and  land  on  both  sides  of  Gondar- 
gardens.  The  sum  assessed  on  the  Sarre-road 
nouses  was  over  5004.  The  various  properties 
were  described  in  it  and  the  respective  sums  doe 
from  them  apportioned  to  them ;  but  the  owners 
were  not  named  or  otherwise  specified,  and  in 
some  oases  (not  those  of  the  plaintiff's  houses  or 
the  Sarre-road  houses)  property  was  described 
simply  as  "  garden  ground  "  or  "  land." 

Before  the  paving  works  had  been  completed 
it  was  suggested  on  behalf  of  the  owners  or 
occupiers  of  the  Sarre-road  houses  that  the  strip 
of  land  on  which  the  fence  stood  belonged  to  the 
waterworks  company,  and  that  the  Sarre-road 
houses  therefore  did  not  abut  upon  Gondar- 
gardens  ;  and  the  defendants,  acting  on  this  view, 
passed,  on  the  3rd  March  1904,  a  resolution  pur- 
porting to  rescind  the  resolution  and  apportion- 
ment of  the  10th  Oct.  1901. 

On  the  14th  April  1904  they  passed  a  fresh 
resolution  apportioning  the  expenses  in  manner 
mentioned  therein. 

This  new  apportionment,  while  it  included  the 
property  of  the  plaintiff  on  the  east  side  of 
Gondar-gardens  and  other  property  on  that  side, 
and  also  the  house  belonging  to  the  plaintiff  and 
other  property  on  the  west  side,  did  not  include 
any  of  the  Sarre-road  houses ;  and  "  land  upon 
which  old  fence  stands  "  on  the  west  side  web 
assessed  at  10s.  only. 

The  sum  to  be  raised  being  the  same  as  before, 
the  5002.  odd  formerly  assessed  on  the  Sarre-road 
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houses  was  placed  upon  the  property  in  Gondar- 
gardens. 

In  Dee.  1904  the  defendants  served  notice  on 
the  plaintiff's  tenants,  under  sect.  96  of  the  Metro- 
polis Local  Management  Act  1862,  to  pay  their 
rents  to  them ;  and  orders  were  subsequently 
made  by  the  justices  directing  the  tenants  to  pay 
the  soma  claimed. 

On  the  6th  Feb.  1905  the  plaintiff  commenced 
this  action,  claiming  a  declaration  that  the 
apportionment  of  the  14th  April  1904  was  invalid 
and  that  no  valid  apportionment  had  been  made, 
an  injunction  restraining  the  defendants  from 
demanding  or  receiving  payment  of  the  appor- 
tioned expenses  from  her  tenants,  an  injunction  to 
restrain  the  defendants  from  exercising  any  of  the 
powers  conferred  upon  them  by  the  Metropolis 
Local  Management  Acts  in  respect  of  a  valid 
apportionment,  and  repayment  of  any  moneys 
recovered  or  received  from  the  plaintiff's  tenants 
in  pursuance  of  such  apportionment. 

Younger,  K.C.  and  MarieUi  for  the  plaintiff. 
—The  apportionment  is  no  real  apportionment  at 
all,  but  mere  caprice  or  negligence  on  the  part  of 
the  defendants.  If  they  are  right,  they  could  put 
the  whole  cost  of  the  work  on  the  frontagers  most 
likely  to  be  able  to  pay,  for  the  10s.  is  purely 
nominal,  and  it  is  as  though  the  land  on  which 
the  fence  stands  had  been  exempted  from  the 
apportionment,  which  is  beyond  the  powers  of  the 
oouncil: 

Williams  v.  Wandsworth  Board  of  Works,  1    Q.  B. 

Div.  211 ; 
Hampstead  Corporation  v.  Midland  Railway  Com- 

pony,  91  L.  T.  Rep.  661  ;  (1904)  2  K.  B.  802. 

In  the  latter  case  the  very  council  who  are  defen- 
dants here  obtained  a  declaration  that  a  similar 
strip  of  ground  was  liable  to  be  assessed.  But  in  fact 
the  Sarre-road  houses  abut  on  the  street.  The 
apportionment  is  not  bona  fide,  and  the  court  will 
give  relief  against  it. 

Macmorran,  K.O.  and  Gourihope-Munroe  for 
the  defendants. — The  local  authority  are  entitled 
to  adopt  any  principle  they  please  in  making  the 
apportionment : 

Metropolitan  District  Railway  Company  v.  Vestry 
of  tulkam,  73  L.  T.  Rep.  330 ;  (1895)  2  Q.  B. 
443. 

And  that  principle  cannot  be  questioned  before 
any  tribunal : 

Nesbitt  v.  Greenwich  Board  of  Works,  32  L.  T.Bep. 
762 ;  L.  Rep.  10  Q.  B.  465. 

And  see  also 

Grand  Junction  Waterworks  Company  v.  Hampton 
Urban  District  Council,  78  L.  T.  Rep.  673; 
(1898)  2  Ch.  331 ; 

Livingstone  v.  Westminster  Corporation,  (1904)  2 
K.  B.  109. 

The  former  apportionment  was  a  perfectly  good 
one ;  but  the  authority  have  power  to  rescind  it 
and  make  a  new  one  if  the  works  have  not  been 
completed: 

Bishop  t.  Wandsworth  Board  of  Works,  82  L.  T. 
Rep.  766. 

It  is  the  strip  of  land  on  which  the  fence  stands, 
not  the  Sarre-road  houses,  that  abut  on  the  street ; 
and  the  authority  were  entitled  to  assess  it  at 
1Q§.  They  may  put  all  but  a  nominal  sum  on  the 
property  of  which  they  know  the  owners. 


I 


Younger,  K.O.  in  reply.— Barlow  v.  Vestry  of 
Kensington  (55  L.  T.  Rep.  221 ;  11  App.  Gas. 
257)  and  Grand  Junction  waterworke  Company 
v.  Hampton  Urban  District  Council  (ubi  sup.) 
show  that  the  court  has  jurisdiction  to  review 
such  an  apportionment  as  this,  and  to  restrain  the 
defendants  from  receiving  payment  from  the 
plaintiff's  tenants  under  the  order  of  the  magis- 
trates.   The  plaintiff's  only  remedy  is  to  come  to 

thooourt-  Cur.adv.vult. 

Aug.  11. — Joych,  J. — The  105th  section  of  the 
Metropolis  Local  Management  Act  1855  (18  &  19 
Yict.  c.  120)  contains  provisions  for  the  paving  of 
new  streets ;  and  empowers  the  veBtry  or  board 
(in  this  case  the  corporation  of  Hampstead),  if 
they  deem  it  necessary  or  expedient  that  a  new 
street  should  be  paved,  to  pave  the  same ;  and 
provides  that  the  owners  of  the  houses  forming 
such  street  shall,  on  demand,  pay  to  the  autho- 
rity the  amount  of  the  estimated  expenses,  the 
amount  to  be  determined  by  the  surveyor  for  the 
time  being  of  the  vestry  or  board.  Then  a  later 
Act,  the  Metropolis  Local  Management  Act  1862 
(25  &  26  Yict.  c.  102),  provides  in  sect.  77  that, 
where  the  vestry  exercises  the  powers  under  the 
section  I  have  already  quoted,  the  owners  of  the 
land  bounding  or  abutting  on  such  street  shall  be 
liable  to  contribute  to  the  expenses  of  paving  the 
same,  as  well  as  the  owners  of  houses  therein, 
provided  that  the  authority  may  charge  the 
owners  of  land  in  a  leas  proportion  than  the 
owners  of  houses;  and  that  any  such  costs  and 
expenses,  Ac.,  shall  be  apportioned  by  the  vestry 
or  board,  and  be  recoverable  in  the  way  provided 
by  the  section,  and  that  any  such  amount  shall 
be  recoverable  from  the  present  or  any  future 
owner,  and  so  on.  Now,  some  time  since  the 
borough  of  Hampstead  proceeded  to  exercise 
these  powers  with  respect  to  a  new  street,  or  part 
of  a  new  street,  known  as  Gondar-gardens,  within 
the  borough.  [His  Lordship  then  read  the  terms 
of  the  resolution  of  the  borough  oouncil  of  the 
10th  Oct.  1901,  and  continued:]  Now,  such 
resolution  appears  to  me  to  be  right  and  proper 
in  every  respect  so  far  as  I  can  make  out,  subject 
only  to  this,  that  it  did  not  name  the  persons  to 
be  charged,  or  specify  them  otherwise  than  in 
the  manner  I  have  stated,  by  a  general  descrip- 
tion of  owners  and  a  description  of  the  premises 
the  owners  of  which  were  to  pay.  Apart  from 
the  words  of  the  Act,  this  description  appears 
to  me  to  be  indefinite  and  to  involve  serious 
elements  of  uncertainty.  For  instance,  there  is 
an  apportionment  against  property  described 
simply  as  "garden  ground,  139t.  4s.  4d."  and, 
lower  down,  against  "land,  4192.  2«.,"  without 
any  further  specification  or  description  whatsoever 
in  reference  to  such  garden  ground  or  land.  This 
observation,  no  doubt,  does  not  apply  equally 
to  the  houses  in  Sarre-road,  because  they  are 
described  as  houses  known  as  No.  8,  and  other 
houses  known  as  No.  So- and- so  in  that  road. 
But  for  the  fact  that  Mr.  Macmorran,  who,  of 
course,  has  a  very  great  experience  in  these 
matters,  assured  me  that  that  was  the  ordinary 
mode  of  making  apportionments,  I  should  have 
doubted  whether  this  so-called  apportionment 
was  not  bad  for  uncertainty.  I  should  have 
thought  that  either  the  owners  should  have  been 
referred  to  by  name,  or  that  at  least  the  lands 
ought  to  have  been  specified  so  that  there  should 
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be  no  possible  question  as  to  where  or  what  they 
were.  Now,  Sarre-road  is  a  street  which  may  be 
described  generally  as  lying  to  the  west  of  and 
generally  parallel  to  the  portion  of  Gondar- 
gardens  with  respect  to  which  the  question  in  this 
action  arises.  The  houses  in  Sarre-road  front 
to  and  are  numbered  in  that  road.  There  are 
gardens  or  grounds  at  the  back  which  extend 
down  to  Gondar-gardens,  and  would  appear  to 
any  ordinary  observer — and  I  may  say  that  I  have 
taken  the  opportunity  of  looking  at  the  locus  in 
quo  myself — to  abut  upon  the  new  street.  Several 
have  openings  with  gates  to  and  from  the  foot 
pavement  or  side  walk,  because  it  is  not  yet  com- 
pletely flagged ;  in  fact,  very  little  of  it  is  flagged 
on  the  western  side  of  the  street.  Now,  there  is 
or  was  an  old  wooden  fence,  at  present  much 
dilapidated,  and  in  parts  no  longer  existing, 
between  the  site  of  the  new  street  and  the  ground 
at  the  back  of  the  Sarre-road  houses  belonging 
to  them.  The  apportionment  I  have  mentioned 
having  been  made,  the  inhabitants  or  owners  of 
these  houses  in  Sarre-road  started  the  ingenious 
theory  that  their  tenements  did  not  abut  upon 
Gondar-gardens  by  reason,  as  they  alleged,  that 
the  narrow  strip  of  land,  really  less  than  a  foot 
in  width,  upon  which  the  old  fence  between  the 
gardens  of  the  houses  in  Sarre-road  and  the  new 
street  stood  or  used  to  stand  did  not  belong  to  them, 
but  to  someone  else — namely,  the  Grand  Junction 
Waterworks  Company.  Thereupon,  on  the  14th 
April  1904,  the  council,  having  rescinded  the 
resolution  of  Oct.  1901  making  the  first  appor- 
tionment, made  another  apportionment.  This  it 
is  asserted  by  their  counsel  they  were  entitled 
to  do  so  long  as  the  work  remained  uncom- 
pleted— that  is,  so  long  as  it  remained  unexecuted ; 
and  I  was  referred  to  Bishop  v.  Wandsworth 
Board  of  Works  (82  L.  T.  Rep.  766),  a  decision  of 
Ridley,  J.  Having  regard  to  this  case,  counsel 
for  the  plaintiff,  while  not  admitting  the  decision 
to  be  correct,  did  not.  argue  to  the  contrary 
before  me,  but  assumed  that,  as  a  court  of  first 
instance,  1  should  follow  the  decision  of  Ridley,  J. 
Of  course,  if  the  apportionment  made  by  the  autho- 
rity were  determined  to  be  invalid,  no  one  could 
question  that  a  fresh  apportionment  could  be 
made.  This  new  apportionment  omits  all  mention 
of  the  houses  in  Sarre-road,  and  inserts  instead 
"land  upon  which  old  fence  stands";  and  it 
purports  to  charge  the  owner  or  owners  of  the 
land,  whatever  it  may  be,  so  referred  to  with  the 
nominal  sum  of  10s.,  the  difference  between  this 
and  the  aggregate  sum,  more  than  5002.,  charged 
on  the  houses  in  Sarre-road  by  the  original  appor- 
tionment being  thrown  upon  the  owners  of  other 
properties  in  Gondar-gardens.  Some  of  these 
properties  belong  to  the  plaintiff,  who  very 
naturally  objects  to  have  the  assessment  of  her 
property  materially  increased  in  this  manner.  It 
was  admitted  by  oounsel  for  the  defendants  that 
by  the  expression  "land  upon  which  old  fence 
stands,"  which  is  the  only  description,  it  was 
intended  to  refer  to  the  strip  of  land  which  was 
alleged  to  intervene  between  the  property  of  the 
Sarre-road  owners  and  the  new  street.  Upon 
investigation  1  am  satisfied  that  there  is  no 
foundation  in  fact  for  the  theory  that  the  gardens 
or  grounds  of  the  houses  ia  Sarre-road  are  cut 
off  from  the  new  street  cal&L  Gondar-gardens 
by  any  intervening  strip  oWland  whatsoever, 
either  belonging  to  the  Grand  Junction  Water- 


works Company  or  to  any  person  other  than  the 
owners  of  the  houses  in  Sarre-road.  The  facte 
are  that  the  land  upon  which  the  new  street 
stands,  and  that  for  a  considerable  distance  on 
each  side  (in  particular  extending  on  the  west  up 
to  Sarre-road  and  so  including  the  site  of  the 
houses  in  that  road  and  their  gardens  or  grounds 
at  the  back),  formerly  belonged  to  the  waterworks 
company.  Across  this  land,  in  a  direction 
generally  from  north  to  south,  they  erected  the 
wooden  fence,  now  dilapidated,  of  which  1  have 
spoken.  In  1881  the  company  sold  and  conveyed 
to  the  Cotton  trustees  all  the  land  on  the  west  side 
of  this  old  fence.  [His  Lordship  read  the  general 
words  in  the  conveyance,  and  continued:]  I 
cannot  doubt  that  by  this  conveyance  the  land  on 
the  west  up  to  at  least  the  centre  line  of  the  fence, 
and  so  as  to  include  the  western  half  thereof,  if 
indeed  it  did  not  include  the  eastern  half  also— 
that  is,  the  whole — passed  to  the  Cotton  trustees; 
and  in  any  view  of  the  case  this  conveyance 
passed  the  western  half  of  the  fence  and  con- 
ferred certain  •  rights  in  the  eastern  half  of  the 
fence,  for  the  entire  fence  served  and  was  required 
to  keep  in  all  the  cattle  of  the  purchasers  and  to 
exclude  those  of  the  vendors ;  and  the  vendor* 
could  not,  having  regard  to  the  terms  of  the 
conveyance  which  I  have  read,  afterwards  remove 
or  destroy  any  part  of  this  fence  to  the  obvious 
detriment  of  the  parties  under  the  conveyance. 
The  Cotton  trustees  proceeded  to  grant  leases  of 
the  lands  thus  purchased  by  and  conveyed  to 
them  up  to  the  boundary,  whatever  it  was,  between 
what  they  purchased  on  the  west  and  the  land 
retained  by  their  vendors,  the  waterworks  com- 
pany, on  the  east.  These  are  the  leases  of  the 
houseB  and  premises  in  Sarre-road ;  and  the  water- 
works company  have  conveyed  to  the  present 
plaintiff  their  land  on  the  east  side,  of  the  fence 
up  to  the  same  boundary.  This,  in  my  opinion, 
ia  the  true  construction  of  the  conveyance  and 
of  the  leases.  The  new  street,  Gondar-gardens, 
as  laid  out  on  the  west  comes  up  to  the  self -same 
boundary — that  is  to  say,  the  old  wooden  fence 
or  the  centre  line  thereof.  There  is  no  inter- 
vening strip  belonging  to  or  claimed  by  the  water- 
works company  or  anyone  else.  1  hold  as  & 
matter  of  fact  that  if  the  houses  in  Sarre-road 
are  not  houses  fronting  the  new  street,  still 
the  lands  of  the  Cotton  trustees  demised  to 
the  lessees  of  the  houses  in  Sarre-road  do 
within  the  meaning  of  that  term  in  the  statutes 
bound  or  abut  upon  the  new  street,  and  so  were 
liable  to  have,  and  ought  to  have,  some  portion 
of  the  expenses  of  paving  apportioned  upon 
the  owners  in  common  with  the  other  owners 
in  the  new  street.  It  was  contended  before  me 
that  if  the  corporation  could  not  discover  or 
found  difficulty  in  ascertaining  who  the  owners 
of  some  of  the  houses  or  lands  forming  or 
abutting  upon  the  new  street  were,  they  might 
apportionate  the  whole  of  the  expenses,  or  all  but 
a  nominal  sum,  upon  the  owners  whom  they  did 
know.  This  appears  to  me  to  be,  to  say  the 
least  of  it,  a  somewhat  startling  proposition. 
What  the  Acts  provide  is  that  the  expenses  shall 
be  apportioned  upon  the  owners  of  the  houses 
forming  and  the  land  abutting  upon  the  street; 
not  such  as  the  authority  may  happen  to 
know  or  may  happen  to  be  able  without 
any  trouble  to  discover.  Then  it  was 
said,  and   authorities   were   cited  for   it,  that 
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the  court  could  not  question  or  refuse  the 
principle  upon  which  the  apportionment  was 
made,  if  it  was  made  bond  fide.  That  may  be 
so  as  among  the  several  persons  liable ;  but  the 
apportionment,  whatever  may  be  the  principle 
(if  any)  adopted  in  making  it,  must  be  made  upon 
the  right  people,  including  all  liable ;  none  can  be 
left  out.  If  the  properties  of  the  lessees  in  Sarre- 
road  abut  on  the  new  street,  as  in  my  opinion 
they  do,  some  portion  of  the  expenses  must  be 
apportioned  upon  them.  It  was  suggested,  I 
think,  also  that,  if  the  site  of  the  fence, 
or  part  of  the  site  of  the  fence,  between 
the  Sarre-road  houses  and  Gondar- gardens  did 
belong  to  the  lessees  of  those  houses,  still  the 
apportionment  upon  the  land  on  which  the  old 
fence  stands  complied  with  the  provisions  of  the 
Acta,  and  was  in  point  of  fact  an  apportionment 
upon  the  lands  abutting  upon  the  new  street.  This 
suggestion,  if  made,  does  not  to  my  mind  deserve 
serious  consideration.  The  apportionment  is  to 
be  made  upon  the  houses  forming  and  the  lands 
abutting  upon  the  new  street.  It  is  not  to  be 
made  upon  the  fences  or  the  sites  of  the  fences 
in  front  of  those  properties  where,  as  here,  there 
is  not  any  intervening  strip,  the  property  of  a 
third  person.  In  my  opinion  the  apportionment 
of  the  14th  April  1904  is  illegal  ana  invalid,  and 
under  the  peculiar  circumstances  of  this  case  I 
think  that,  notwithstanding  what  was  said  by 
Stirling,  L.J.  (then  Stirling,  J.)  in  Grand 
Junction  Waterworks  Company  v.  Hampton 
Urban  District  Council  (78  L.  T.  Rep.  673 ;  (1898) 
2  Ch.  331),  this  is  a  case  in  which  an  action  can 
be  maintained  and  ought  to  be  allowed  to  be 
maintained  for  a  declaratory  judgment,  whether 
any  consequential  relief  is  or  could  be  claimed  or 
not  Therefore  I  declare  that  the  apportionment 
objected  to  is  illegal  and  invalid.  [His  Lordship 
gave  the  plaintiff  liberty  to  apply  as  she  might 
be  advised  for  an  injunction  if  the  apportionment 
were  sought  to  be  enforced  and  generally,  and 
ordered  the  defendants  to  pay  the  costs  of  the 
action.] 

Solicitors  for  the  plaintiff,  Last  and  Sons. 
Solicitor  for  the  defendants,  A.  P.  Johnson. 


KING'S  BENCH  DIVISION. 

May  29  and  30,  1905. 
(Before  Jblp,  J.) 

WEDNE8BURY    COBPOBATION    V.  LODGE  HOLBS 

Collieby  Company  Limited,  (a) 

Highways — Repairs — Mines  under  highway — Sub- 
sidence of  highway  by  working  mines  under- 
neath — Highway  vested  in  urban  authority — 
Liability  of  mineowner  to  restore  highway- 
Proper  measure  of  damages — Cost  of  restoring 
highway  to  original  level — Public  Health  Act 
1875  (38  &  39  Viet.  c.  55),  s.  U9—Highways  and 
Locomotives  {Amendment)  Act  1878  (41  &  42 
Vict.  c.  77),  s.  27. 

Where  a  mineowner  in  working  his  mines  under  a 
highway,  which  is  vested  in  an  urban  authority 
under  sect.  149  of  the  Public  Health  Act  1875, 
brings  down  the  highway  and  causes  a  subsidence 
of  the  same  by  such  working,  the  wrban  authority 
are  not  necessarily  entitled  to  recover  from  the 
mineowner  the  cost  to  them  of  restoring  the  road 

(•)  Beported  by  W.  W.  Obb,  Esq.,  Barrister-ftt-L*w. 


to  its  former  level ;  and  in  such  case  the  proper 
measure  of  damages  payable  by  the  mineowner 
is  the  cost  to  the  urban  authority  of  making  the 
road  as  commodious  to  the  public  as  it  was 
before,  and  not  the  cost  of  restoring  the  road  to 
its  former  level. 

Further  consideration  in  an  action  tried 
before  Jelf ,  J.,  at  Birmingham,  without  a  jury,  a 
special  jury  having  been  discharged  by  consent. 

The  action  was  brought  by  the  plaintiffs,  the 
corporation  of  Wednesbury,  for  damages  to  a 
road  or  highway  in  the  borough  caused  by  the 
defendants  working  and  getting  their  mines  and 
minerals. 

The  statement  of  claim  set  out  that  the  plain- 
tiffs were  the  urban  authority  for  the  borough  of 
Wednesbury,  and  had  vested  in  them  a  certain 
disturnpiked  road  or  highway  within  the  borough 
known  as  Dangerfield-lane ;  that  the  defendants 
were  the  lessees  of  the  coal  mines  and  minerals 
under  the  road  and  adjacent  thereto,  and  in  the 
years  1902  to  1904  they  so  worked  and  got  their 
mines,  and  so  negligently  worked  and  got  them, 
that  they  caused  the  road  to  sink  several  feet 
below  its  original  level  for  a  length  of  about 
280  yards,  and  broke  up  and  greatly  damaged  the 
surface ;  that  the  plaintiffs  had  necessarily 
expended  about  405Z.  in  repairing  the  road  and 
restoring  it  to  its  former  level,  bat  by  reason  of 
the  adjoining  land  having  also  sunk  and  of  the 
defendants  having  refused  to  allow  the  plaintiffs  to 
put  embankments  on  the  defendants'  land  on  either 
side  of  the  road  to  support  it  when  raised,  the  plain- 
tiffs had  to  reduce  the  width  of  the  metalled  sur- 
face thereof  by  3£ft.  to  the  further  damage  of  the 
Elaintiffs ;  and  that,  by  reason  of  the  defendants 
aving  so  let  down  the  road  the  plaintiffs  had 
also  been  put  to  the  cost  of  371.  15s  ,  for  the  sink- 
ing of  a  dumb  well  at  the  upper  end  of  the  road 
to  catch  storm  water  and  domestic  refuse  water, 
and  prevent  it  from  flooding  the  surface  thereof. 
The  plaintiffs  claimed  500Z.  damages. 

In  their  defence  the  defendants  denied  any 
negligence  in  working  the  mines,  and  said  that 
they  worked  the  mines  under  the  road,  as  they 
were  entitled  so  to  do,  in  a  proper  and  usual 
manner,  and  that  by  reason  of  the  workings  the 
road,  together  with  the  surrounding  land,  was 
lowered  in  a  general  and  gradual  manner,  and 
(save  for  the  slight  damage  to  the  surface)  so  as 
to  cause  no  injury  to  the  road  and  no  interrup- 
tion or  impediment  to  the  passage  of  the  public 
over  the  same ;  that  the  lowering  of  the  road  did 
slightly  break  and  damage  the  surface  of  the 
same,  and  the  defendants  alleged  that,  so  far  as 
such  breaking  and  damage  was  caused  by  the 
defendants,  it  could  have  been  repaired  without 
raising  the  road  to  its  original  level,  and  that  the 
repairs,  including  a  proper  provision  for  draining 
the  surface  of  the  road,  could  have  been  executed 
at  a  cost  of  601.,  which  they  brought  into  court  in 
respect  thereof. 

They  further  pleaded  that,  in  pursuance  of 
sects.  18  to  27  of  the  Waterworks  Clauses  Act 
1847  (10  &  11  Vict.  c.  17)  and  the  Public  Health 
Act  1875  (Support  of  Sewers)  Amendment  Act 
1883  (46  &  47  Vict.  c.  37),  the  defendants,  on  or 
about  the  27th  March  1902,  gave  notice  in  writing 
to  the  plaintiffs  of  the  intention  of  the  defen- 
dants to  work  the  mines,  but  the  plaintiffs  did 
not  within  thirty  days  after  such  notice  state 
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their  willingness  to  treat  with  the  defendants  for 
the  payment  of  compensation  for  the  mines, 
whereupon  it  became  lawful  for  the  defendants  to 
work  the  mines  in  a  usual  manner  and  without 
doing  wilful  damage;  that  the  sinking  of  the 
dumb  well  referred  to  in  the  claim  (if  ever  it  was 
done,  and  if  it  became  necessary  for  the  purposes 
alleged,  which  facts  were  denied)  became  neces- 
sary through  injury  to  the  sewers  and  other  sani- 
tary works  of  the  plaintiffs  caused  by  the  defen- 
dants woiking  their  mines  after  the  notice  above 
mentioned,  and  in  a  usual  and  proper  manner, 
wherefore  the  defendants  submitted  that  they 
were  not  liable  in  respect  of  those  matters. 

The  defendants,  whilst  denying  all  liability 
beyond  the  601.  paid  into  court,  brought  a  further 
sum  of  201.  into  court. 

At  the  trial  it  was  admitted  by  the  defendants 
that  their  mining  operations  had  caused  the  road 
at  the  part  in  question  and  the  land  surrounding 
it  to  sink  to  a  considerable  extent,  and  that  the 
plaintiffs  had  a  cause  of  action  against  them  in 
respect  thereof ;  and  the  only  dispute  was  as  to 
the  measure  of  damages  recoverable  by  the 
plaintiffs. 

The  plaintiffs  said  that  the  cost  of  doing  the 
work  came  to  440Z.,  and  after  allowing  a  deduc- 
tion of  35Z.  for  the  repair  of  the  Burface  in  the 
ordinary  way,  if  there  had  been  no  subsidence, 
they  claimed  a  sum  of  4052.,  which  they  said  they 
had  actually  incurred  in  raising  and  restoring  the 
road  as  nearly  as  possible  to  its  original  level, 
which  sum  included  the  cost  of  putting  in  retain- 
ing walls  to  raise  the  road  above  the  surrounding 
land,  which  remained  at  the  sunken  level,  and  the 
cost  of  fences  to  protect  the  public  from  the 
danger  of  falling  over. 

It  was  not  disputed  on  the  part  of  the  defen- 
dants that,  if  the  plaintiffs  were  entitled  to 
recover  on  the  basis  that  the  defendants  were 
liable  for  the  cost  of  restoring  the  road  to  its 
original  level,  the  sum  of  4052.  claimed  by  them 
was  substantially  correct,  and  the  learned  judge 
found  as  a  fact  that  upon  that  basis  400Z.  was  a 
fair  sum  for  the  plaintiffs  to  recover — that  is,  if 
they  were  entitled  to  recover  the  cost  of  restoring 
the  road  as  nearly  as  possible  to  its  original 
level. 

The  defendants,  however,  contended  that  that 
was  not  the  proper  measure  of  damages,  but 
that  the  proper  basis  was  the  cost  of  making  the 
road  as  commodious  to  the  public  as  it  was  before 
and  they  said  that  for  a  sum  of  652.  the  road* 
could  be  made  as  commodious  to  the  public  as 
before. 

The  plaintiffs'  evidence  was  that  upon  that 
hypothesis  it  would  require  a  sum  of  95£  to  make 
the  road  as  commodious  to  the  public  as  it  was 
before,  but  upon  that  basis  the  learned  judge 
found  that  at  all  eventB  the  sum  of  SOL  paid  into 
court  was  sufficient. 

Sect.  149  of  the  Public  Health  Act  1875  (38  & 
39  Vict.  c.  55)  provides : 

All  streets,  being  or  which  at  any  time  become  high- 
ways repairable  by  the  inhabitants  at  large  within 
any  urban  district,  and  the  pavements,  stones,  and 
other  materials  thereof,  and  all  building?,  implements, 
and  other  things  provided  for  the  purposes  thereof,  shall 
vest  in  and  be  under  the  control  of  the  urban  authority. 
The  urban  authority  Bhall  from  time  to  time  oanse  all 
such  streets  to  be  levelled,  paved,  and  repaired  .  .  . 
as  occasion  may  require  ;  they  may  from  time  to  time 


cause  the  soil  of  any  such  street  to  be  raised,  lowered, 
or  altered  as  they  may  think  fit,  and  may  place  and 
keep  in  repair  fences  and  posts  for  the  safety  of  foot 
passengers.     ... 

Sect.  27  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Vict.  c.  77) 
— under  the  heading  "Saving  for  Minerals"— 
provides : 

Notwithstanding  anything  contained  in  seotion  sixty- 
eight  of  the  Public  Health  Act  1848,  or  in  section  one 
hundred  and  forty -nine  of  the  Public  Health  1875,  all 
mines  and  minerals  of  any  description  whatsoever  under 
any  die  turnpike  d  road  or  highway  which  has  or  shall 
become  vested  in  an  urban  sanitary  authority  by  virtue 
of  the  said  sections,  or  either  of  them,  shall  belong  to 
the  person  who  would  be  entitled  thereto  in  ease  such 
road  or  highway  had  not  become  so  vested,  and  the 
person  entitled  to  any  such  mine  or  minerals  shall  have 
the  same  powers  of  working  and  of  getting  the  same 
or  other  minerals  as  if  the  road  or  highway  bad  not 
become  vested  in  the  urban  sanitary  authority,  but  so 
nevertheless  that  in  such  working  and  getting  no  damage 
shall  be  done  to  the  road  or  highway. 

Hugo  Yowng,  K.C.  and  C.  F.  Vachell  for  the 
plaintiffs. — So  far  as  the  highway  is  concerned 
the  defendants,  although  they  have  a  right  to 
work  the  minerals  under  the  highway,  have  no 
right  to  let  down  the  roadway  so  as  to  destroy  a 
road  which  is  public  property.  The  statutory 
power  with  reference  to  working  and  getting 
minerals  under  a  disturnpiked  road  or  highway, 
is  contained  in  sect.  27  of  the  Highways  and 
Locomotives  (Amendment)  Act  1878,  which  puts 
the  matter  quite  clearly  and  which  provides  that 
the  mines  under  the  highway  remain  the  property 
of  the  owner,  and  that  the  owner  can  work  and 
get  the  same  in  the  same  manner  as  if  the  road- 
way had  not  become  vested  in  the  urban  authority, 
and  the  Bection  has  this  important  provision  with 
regard  to  the  working,  "  but  so  nevertheless  that 
in  such  working  and  getting  no  damage  shall  be 
done  to  the  road  or  highway."  That  shows  that 
the  owner  of  the  mines  cannot  work  the  mines  so 
as  to  damage  the  highway.  The  Public  Health 
Act  1875  had  —in  sect.  149 — vested  all  these  roads 
in  the  urban  authorities,  and  sect.  27  of  the  Act 
of  1878  was  paBBed  for  the  purpose  of  settling  the 
question  as  to  what  extent  the  roads  were  so 
vested.  It  is  not  disputed,  therefore,  that  the  de- 
fendants have  a  right  to  work  their  mines  under 
the  highway,  but  as  they  have  damaged  the  high- 
way they  must  pay  for  such  damage.  Up  to  this 
point  there  is  really  no  difference  between  the 
parties,  and  the  only  question  is,  upon  what  basis 
the  defendants  are  to  pay.  We  submit  that  the 
proper  measure  of  damages  is,  and  the  plaintiffs 
are  entitled  to  recover,  the  whole  cost  of  restoring 
the  road  to  its  original  level.  The  road  is  vested 
in  the  plaintiffs  under  sect.  149,  and  by  such 
vesting  they  have  a  proprietary  light  in  the  high- 
way, whioh  puts  them  in  the  same  position  as  a 
private  owner  with  regard  to  the  subsidence  of 
his  property  by  the  working  of  mines  underneath. 
It  is  said  for  the  defendants  that  they  may  let 
down  this  road,  and  that  instead  of  being  a  level 
road  they  may  leave  it  so  that  the  public  would 
have  to  go  down  into  the  hollow  or  valley  so 
caused  and  up  again.  If  that  were  so,  the  plain- 
tiffs could  not  without  great  expense,  if  at  all,  get 
the  water  away  from  the  road,  and  they  could  not 
properly  repair  it  and  make  it  a  proper  and  con- 
venient road  for  public  use  without  restoring  the 
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level.  The  upkeep  of  the  road  would  become 
much  more  expensive,  and  there  would  always  be 
an  accumulation  of  water  at  the  bottom  of  the 
road  which  it  would  be  most  difficult  to  get  rid  of 
and  which  would  render  the  traffic  most  difficult 
for  the  users  of  the  highway,  with  the  risk  of  the 
water  flowing  over  the  adjoining  lauds,  and  the 
local  authority  declined  to  nave  a  road  where  the 
water  was  coming  down  from  both  sides  instead 
of  a  dry  high  road.  In  the  second  place,  even  if 
the  proper  basis  for  damages  be  the  cost  of 
making  the  road  as  commodious  to  the  public  as 
before,  the  works  which  the  plaintiffs  had  done 
were  in  fact  necessary  to  make  the  road  as  com- 
modioas  to  the  public  as  it  was  before.  In  the 
next  place,  the  plaintiff*,  in  deciding  what  works 
were  necessary  to  restore  the  road,  were  entitled 
to  take  into  consideration  any  subsequent  work- 
ings by  the  defendants,  which  would  render  the 
scheme  proposed  by  the  defendants  altogether 
impracticable.  Even  if  there  were  no  appreciable 
damage  by  reason  of  the  subsidence,  the  plaintiffs 
would  be  entitled  to  nominal  damages  for  the 
injury  to  their  proprietary  right : 

Attorney -General  v.  Conduit  Colliery    Company, 
71  L.  T.  Rep.  771 ;  (1895)  1  Q.  B.  301. 

Montague  Shearman,  K.C.  and  Disiurnal  for 
the  defendants. — By  sect.  27  of  the  Highways  Act 
1878  the  mines  under  the  highway  remain  the 
property  of  the  defendants,  and  therefore  the 
defendants  have  power  to  work  their  mines  under 
the  highways,  but  if  in  so  working  their  mines 
they  let  the  road  down,  then  they  must  make  good 
the  damage.  The  only  real  question  therefore 
between  the  parties  is,  upon  what  basis  the 
measure  of  damages  which  the  defendants  have 
to  pay  for  the  injury  done  to  the  road  has  to"  be 
estimated,  whether  it  is,  as  the  plaintiffs  allege, 
the  cost  of  restoring  the  road  to  its  original  level, 
or  is,  as  the  defendants  contend,  the  cost  of  making 
the  road  as  commodious  to  the  public  as  it  was 
before.  It  is  true  that  under  sect.  149  of  the 
Public  Health  Act  1875  this  highway  "  vests " 
in  the  plaintiffs  as  the  urban  authority :  but  the 
right  that  so  vests  in  them  is  not  an  absolute  right, 
bnt  a  limited  right  only,  and  gives  the  plaintiffs 
only  such  property  in  the  road  as  is  necessary  in 
the  interests  of  the  public  for  the  proper  preser- 
vation of  the  road.  In  Coverdale  v.  Charlton  (40 
L.  T.  Rep.  88,  at  p.  90 ;  4  Q.  B.  Div.  104,  at 
pp.  116-117),  B ram  well,  L  J.  deals  with  the  mean- 
ing of  the  word  "  vest "  in  sect.  149,  and,  after 
pointing  out  that  the  word  "  vest "  may  have  two 
meanings— one,  that  it  gives  the  property  in  the 
soil,  the  freehold,  the  surface,  ana  all  above  and 
below  it  With  regard  to  that  construction  of 
the  word  he  says  (4  Q.  B.  Div.,  at  p.  116) :  "  But 
that  would  be  such  a  monstrous  thing  to  say  to 
be  necessary  for  the  proper  control  of  the  streets 
by  the  local  board,  that  I  cannot  suppose  it  to 
mean  such  a  thing."  Then,  after  disposing  of 
that  meaning  of  the  word  "  vest,"  he  goes  on  to 
give  the  meaning  to  be  adopted.  He  says :  "  What 
then  is  the  meaning  of  the  word  '  vest '  in  this 
section  ?  .  .  .  The  meaning  I  should  like  to 
pnt  upon  it  is,  that  the  streets  vest  in  the  local 
board*  qua  street ;  not  that  any  soil  or  any  right 
to  the  soil  or  surface  vests,  but  that  it  vests  qud 
street.  .  .  .  The  meaning  I  put  upon  the 
word •  vest '  is,  the  space  and  the  street  itself,  so 
far  as  it  is  ordinarily  used  in  the  way  that  streets 


are  used,  shall  vest  in  the  local  board."  That 
disposes  of  the  contention  that  the  property  in 
the  highway  is  vested  in  the  local  authority  to  the 
same  extent  as  property  is  vested  in  a  private 
owner,  or  that  the  local  authority  have  the  same 
rights  with  regard  to  damage  to  the  road  as  a 
private  owner  would  have.  The  case  of  Mayor, 
&c,  of  Tunbridge  Wells  v.  Baird  (74  L.  T. 
Rep.  385 ;  (1896)  A.  C.  434)  is  to  the  same 
effect,  and  shows  that  the  vesting  under  sect.  149 
does  not  vest  the  sub  soil  in  the  urban  authority, 
and  that  the  urban  authority  had  no  power  to 
excavate  the  soil  and  erect  'avatories  thereunder. 
He  also  referred  to 

Attorney -General   v.    Conduit  Colliery   Company 
(uW  vup.). 

The  plaintiffs  are  not  entitled  to  the  cost  of 
restoring  the  road  to  its  original  level.  That 
is  not  the  proper  measure  of  damages.  The 
proper  measure  of  damages  is  the  cost  which  the 
plaintiffs  are  put  to  in  performing  their  statu- 
tory duty,  which  is  to  keep  the  roads  in  the 
district  in  repair.  That  is  the  utmost  they  are 
entitled  to ;  and,  as  the  Attorney- General  is  not 
a  party  to  this  action,  the  utmost  the  plaintiffs 
can  recover  is  in  respect  of  their  own  limited 
rights.  If  the  plaintiffs  want  to  enforce  any 
public  rights  they  can  get  the  permission  of  the 
Attorney- General  and  enforce  them  in  his  name, 
but  that  has  not  been  done  here,  and  therefore 
the  plaintiffs  cannot  claim  anything  in  respect  of 
any  injury  to  the  public  at  large.  All  they  can 
claim  is  the  coat  to  them  of  making  the  road  as 
commodious  for  the  use  of  the  public  as  it  was 
before;  and  the  evidence  shows  that  according 
to  the  scheme  of  the  defendants  that  could  have 
been  done  for  about  652.,  and  as  they  have  paid 
80 J.  into  court  the  judgment  ought  to  be  for  them. 
Lastly,  the  plaintiffs  are  not  entitled  to  take  into 
account  any  prospective  damage  by  any  future 
working  of  the  mines  by  the  defendants;  they 
can  only  take  the  damage  as  it  existed  at  the 
time  of  action  brought. 

Jblf,  J.  read  the  following  judgment: — As  I 
have  now  formed  a  definite  opinion  upon  this  case, 
I  think  in  the  interest  of  the  parties  it  is  desirable 
that  I  should  give  my  judgment  at  once  instead 
of  waiting  to  put  it  into  a  more  elaborate  shape. 
The  aotion  is  brought  by  the  corporation  of 
Wednesbury  against  the  Lodge  Holes  Colliery 
Company  to  recover  damages  for  injury  caused 
by  the  mining  operations  of  the  defendant 
company  to  a  highway  called  Dangerfield- 
lane,  vested  in  the  plaintiffs  as  the  highway 
authority  under  the  Public  Health  Act  1875, 
8. 149.  At  the  trial  before  me  without  a  jury  at 
Birmingham,  the  defendants  admitted  that  their 
mining  operations  had  caused  the  road  and  the 
surrounding  land  to  sink  to  a  substantial  extent, 
and  that  this  save  the  plaintiffs  a  cause  of  action 
against  the  defendants,  and  the  question  resolved 
itself  into  one  of  damages.  It  is  to  be  observed, 
though  it  hardly  bears  .upon  the  particular  issue 
in  this  case,  that  the  Attorney- General  is  not  made 
the  party  complaining,  and  that  the  plaintiffs, 
therefore,  in  my  opinion,  can  only  recover  what 
they  have  suffered,  without  regard  to  any  ulterior 
disadvantages  to  the  public.  Now,  the  plaintiffs 
claimed  4052.  as  the  expense  which  they  had 
actually  incurred  in  restoring  the  road  as  nearly 
as  possible  to  its  original  level,  including  the 
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consequential  cost  of  retaining  walls  to  raise  it 
above  the  adjoining  lands  which  remained  at  their 
sunken  level,  and  fences  to  protect  the  public 
from  the  danger  of  falling  over  the  precipice  so 
caused.  The  defendants  did  not  deny  that,  if  the 
plaintiffs  were  entitled  in  principle  to  claim 
damages  on  the  lines  above  suggested,  the  figures 
were  substantially  correct,  and  J  find  as  a  fact 
on  that  hypothesis  that  400Z.  is  a  fair  amount 
for  the  plaintiffs  to  recover.  The  defendants, 
however,  denied  that  the  measure  of  damages 
was  what  it  would  cost  to  restore  the  road  nearly 
to  its  original  level,' and  maintained  that  for  a 
sum  of  6oL  the  highway  could  be  made  as  com- 
modious for  the  public  as  it  was  before,  and  they 
paid  a  sum  of  802.  into  court  as  sufficient  to  satisfy 
the  plaintiffs'  claim.  On  the  hypothesis  that  the 
defendants  were  right  in  the  principle  adopted 
by  them,  the  plaintiffs  gave  e  vide  ace  that  a  sum 
of  about  952.  would  have  been  required  to  do  the 
work  which  the  defendants  put  at  652.  On  this 
part  of  the  case  I  think  the  defendants'  figures  are 
more  reliable  than  the  plaintiffs,  and  I  am  satisfied 
that,  at  all  events,  the  sum  of  802.  paid  into  court 
is  sufficient  if  the  defendants  are  right  as  to  the 
basis  of  what  work  ought  to  be  charged  for. 
The  really  important  dispute,  therefore,  was  what 
basis  was  the  right  one.  The  plaintiffs  relied  on 
two  contentions — one  of  law  and  one  of  fact.  In 
law  they  contended  that  their  proprietary  right 
entitled  them  to  charge  the  defendants  with  the 
cost  of  restoring  the  road  to  its  original  level. 
Secondly,  in  fact,  they  maintained  that  the  work 
which  they  had  done  in  restoring  the  road  to  its 
old  level  was  necessary  in  order  to  render  the 
road  as  commodious  for  the  public  as  before, 
especially  as  regards  the  method  of  dealing  with 
the  surface  water.  As  to  the  first  contention,  I 
am  of  opinion  that  it  is  not  well  founded  in  law. 
The  plaintiffs  have,  no  doubt,  a  proprietary  right 
in  the  road  by  virtue  of  the  149th  section  of  the 
Public  Health  Act  1875  for  the  purpose  of 
protecting  the  public  in  the  use  of  the  road.  But 
it  is  a  limited  right,  and  I  think  it  is  to  be 
gathered  from  the  comparison  of  the  oases  of 
Coverdale  v.  Charlton  (40  L.  T.  Rep.  88 ;  4  Q.  B. 
Div.  104),  the  Tunbridge  Wells  Corporation  v. 
Baird  (74  L.  T.  Rep.  385) ;  (1896)  A.  t).  434),  and 
Attorney -General  v.  Conduit  Colliery  Company 
(71  L.  T.  Rep.  771;  (1895)  1  Q.  B.  301),  that 
that  right  is  confined  to  what  is  necessary  to 
maintain  the  road  as  a  highway.  Further,  the 
27th  section  of  the  Highways  and  Locomotives 
Amendment  Act  1878  (41  &  42  Vict.  c.  77),  passed 
to  remove  doubts  created  by  the  case  of  Cover- 
dale  v.  Charlton  (ubi  sup.),  shows  that  the  mines 
under  the  highway  remained  the  property  of  the 
mine  owners,  but  so  that,  in  working  them,  no 
damage  is  done  to  the  road.  It  is  not  necessary 
to  consider  whether  an  injunction  could  be 
obtained  in  the  case  of  apprehended  subsidence 
of  the  road  from  its  original  level,  because  here 
the  cause  of  action  is  admitted,  and  the  only 
question  is  one  of  damages,  and  so  long  as  the 
road  is  made  as  commodious  as  before  qua  road, 
I  think  no  further  damage  can  be  claimed  by  the 
plaintiffs  against  the  defendants,  as  the  action  is 
by  the  plaintiffs  alone.  No  case  was  cited  in 
support  of  the  plaintiffs'  contention,  and,  indeed, 
the  case  of  Attorney-General  v.  Conduit  Colliery 
Company  (ubi  sup,)  seems  to  me  to  be  against  it, 
and  to  point  to  the  conclusion  that  in  such  a  case 


the  damages  would  be  only  nominal.  In  the  case 
of  a  private  road,  where  the  proprietary  right  is 
unlimited,  even  there  I  do  not  think  a  right  to 
claim  the  costs  of  restoring  a  private  road  sunk 
by  mining  operations  to  its  original  level  can  be 
claimed,  though  no  doubt,  besides  the  cost  of 
making  it  as  commodious  as  before  to  the  owner, 
something  might  be  charged  for  any  loss  of 
amenities  sustained.  Nor  do  I  think  it  could  be 
claimed,  and  I  think  I  may  say,  a  fortiori,  I  do  not 
think  it  could  be  claimed  in  the  case  of  a  road 
authority  which  has  the  limited  proprietary  right 
to  which  I  have  referred.  On  the  second  point, 
the  question  of  fact,  in  view  of  all  the  evidence  on 
both  sides,  I  am  satisfied  that  the  road  could  have 
been  made  as  commodious  as  before  by  means  of 
the  scheme  suggested  bv  the  defendants,  and  that 
the  water  difficulty  could  have  been  satisfactorily 
dealt  with  by  the  cutting  down  of  the  slight  hill 
and  the  filling  up  of  the  slight  valley  as  described 
in  the  evidence — those  being  the  two  obstacles 
which,  without  such  cutting  down  and  filling  up, 
would  have  prevented  the  flow  of  the  surface 
water  along  that  road  at  its  sunken  level  to  the 
same  Bpot  to  which  it  was  conducted  before  the 
subsidence,  and  which  spot  remained  at  the  same 
level  as  before.  It  was  contended  by  the  plaintiffs 
that  as  regards  the  work  which  they  did  and  with 
whioh  they  seek  to  charge  the  defendants,  they 
were  entitled  to  take  into  consideration,  in  decid- 
ing what  it  was  prudent  for  them  to  do,  not  only 
the  state  of  things  existing  at  the  date  of  the 
writ,  but  the  probability  of  subsequent  workings 
by  the  defendants  which  would  have  made  the 
defendants'  scheme  impracticable.  I  am  of 
opinion  therefore  that,  so  far  as  this  action  is 
concerned,  the  damages  must  be  calculated  on 
the  basis  of  what  existed  at  the  time  of  action 
brought.  Non  constat  that  the  defendants  would 
work  so  as  to  cause  further  subsidence,  nor  in 
fact  up  to  the  present  time,  so  far  as  the  evidence 
goes,  nas  the  road  at  the  governing  point  D  on 
the  plan  to  which  the  water  was  conducted  before 
and  to  which  it  would  have  been  conducted  by 
the  defendants'  scheme,  sunk  so  as  to  affect  the 
mode  of  getting  rid  of  it  from  thence.  In  my 
opinion,  therefore,  the  sum  of  802.  paid  into  court 
is  enough  to  satisfy  the  plaintiffs'  legitimate 
claim,  and  I  give  judgment  for  the  defendants 
with  costs  since  the  date  of  the  payment  into 
court,  the  plaintiffs  to  have  the  costs  up  to  the 
time  and  including  the  payment  into  court. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Thomas  Jones, 
town  clerk,  Wednesbury. 

Solicitors  for  the  defendants,  Bower,  Cotton, 
and  Bower,  for  Thursfield  and  Messiter,  Wednes- 
bury. 
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June  1  and  2, 1905.  * 

(Before  Lord  AiiYbrstons,  C.J.,  Kennedy 
and  Ridley,  JJ.) 

Rex  v.  Graham,  (a) 

Coroner—Inquest  in  prison — Duty  of  coroner  in 
holding — Death  of  prisoner  caused  by  wound 
inflicted  before  admission  to  prison — Previous 
investigation  by  magistrates  on  charge  of  assault 
—Duty  of  coroner  to  hold  full  inquiry  after 
previous  investigation  —  Coroners  Act  1887 
(50  &  51  Vict.  c.  71),  m.  3,  4,  6. 

When  an  inquest  is  held  by  a  coroner  in  a  prison 
upon  the  body  of  a  person  who  has  died  within 
we  prison,  it  is  the  duty  and  obligation  of  the 
coroner  to  make  as  full  and  complete  an  inquiry 
touching  the  death  of  the  deceased  as  in  the  case 
of  an  ordinary  inquest  outside  the  prison ;  and 
his  duty  of  making  inquiry  does  not  necessarily 
terminate  when  the  jury  have  found  that  no  one 
in  the  prison  is  to  blame  for  such  death. 

1/  the  inquest  be  upon  a  prisoner  who  Jtas  died 
within  the  prison  from  the  effects  of  a  wound 
inflicted  upon  him  before  his  admission  to  the 
prison,  and  if  the  circumstances  under  which 
the  wound  was  inflicted  upon  the  deceased  have 
been  previously  investigated  by  magistrates  on  a 
charge  and  cross-charge  of  assault,  and  the 
magistrates  have  found  that  the  prisoner  was 
the  aggressor  and  was  alone  to  blame  and  have 
sentenced  him  to  imprisonment  in  respect  of 
such  assault,  the  fact  of  such  previous  investi- 
gation by  the  magistrates,  and  their  finding  that 
the  prisoner  was  alone  to  blame  for  the  injury 
inflicted  upon  himself,  does  not  exonerate  the 
coroner  from  the  obligation  of  holding  as  full 
an  inquiry  into  the  circumstances  under  which 
the  wound  which  caused  the  death  of  the 
deceased  was  inflicted  as  if  no  such  investiga- 
tion by  the  magistrates  had  taken  place. 

Bitli  calling  on  Mr.  John  Graham,  His  Majesty's 
coroner  for  Che  ward  of  Chester,  in  the  county  of 
Durham,  to  show  oanse  why  an  inquest  should 
not  be  held,  either  by  the  coroner  or  by  any  other 
coroner  of  the  county,  touching  the  death  of  one 
John  James  Hutoheon,  deceased,  and  why  a  writ 
of  certiorari  should  not  issue  to  remove  into  the 
High  Court  all  and  singular  inquisitions  taken  by 
or  before  him  by  Andrew  T.  Shepherd,  his  deputy, 
at  the  parish  of  St.  Oswald,  in  the  ward  of 
Chester,  on  the  24th  Jan.  1905,  and  why  the 
inquisitions  and  proceedings  thereon  when  re- 
turned should  not  be  quashed  and  set  aside. 

The  rule  was  moved  by  the  Attorney- General 
upon  the  following  affidavit  made  by  the  Earl  of 
Desart,  Solicitor  to  the  Treasury  and  Director  of 
Public  Prosecutions,  in  the  matter  of  an  inquisi- 
tion taken  on  the  24th  Jan.  1905  before  Mr.  John 
Graham,  coroner  for  the  ward  of  Chester,  in  the 
oountyof  Durham,  by  Andrew  T.  Shepherd,  his 
deputy,  upon  the  body  of  John  James  Hutoheon : 

1.  John  James  Hutoheon  aforesaid  died  in  His 
Mjesty's  prison  at  Durham,  where  he  was  undergoing  a 
ssntenoe  of  two  months'  imprisonment  with  hard  labour, 
on  the  22nd  Jan.  1905. 

2.  An  inquest  was  held  upon  the  body  of  the  said 
John  James  Hutoheon  at  Durham,  on  the  24th  Jan. 
1905,  by  Andrew  Thomas  Shepherd,  deputy  ooroner,  on 
behalf  of  John  Graham,  His  Majesty's  coroner  for  the 
ward  of  Cheater,  in  the  county  of  Durham.    A  oopy  of 
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the  inquisition  then  taken  and  of  the  evidence  taken 
thereon  is  now  produced  and  shown  to  me  and  marked  A. 

3.  The  said  evidence  consists  of  the  deposition  of  the 
olerk,  two  warders,  and  the  doctor  of  the  said  prison,  and 
testify  that  the  deceased  was  received  into  the  said 
prison,  to  undergo  sentence  as  above  mentioned,  on  the 
23rd  Deo.  1904,  and  that  he  was  then  Buffering  from  a 
wound  over  his  left  eye ;  that  on  the  2nd  Jan.  1905  the 
said  wound  showed  signs  of  suppuration,  and,  finally,  on 
the  20th  Jan.  the  deoeased  became  helpless,  and  died 
at  3.15  a.m.  on  the  22od  Jan.  The  result  of  a  post- 
mortem examination  went  to  show  that  the  immediate 
cause  of  death  was  paralysis  following  upon  injury  to 
skull,  which  had  set  up  a  large  abBoess  in  the  brain. 

4.  The  finding  of  the  jury  upon  the  said  inquisition 
was  that  the  eaid  John  J.  Hutoheon  died  from  paralysis 
following  upon  some  injury  to  the  skull  which  had  set 
up  a  large  absoets  in  the  brain,  suoh  injury  having  been 
occasioned  before  his  admission  to  the  said  prison,  but 
there  was  no  finding  as  to  the  manner  in  whioh  the 
deceased  oame  by  the  injury  whioh  was  found  to  have 
oaosed  his  death  as  aforesaid,  nor  was  any  evidence 
whatever  on  this  point  taken  before  the  deputy  ooroner. 

5.  After  the  taking  of  the  said  inquisition  His  Majesty's 
Principal  Secretary  of  State  for  the  Home  Department 
caused  inquiry  to  be  made  into  the  cirou instances 
under  whioh  the  said  injury  had  been  received  by 
the  deoeased,  and  in  response  to  suoh  inquiries,  as 
I  am  informed  and  believe,  the  several  statements  were 
obtained  whioh  are  now  produced  and  shown  to  me  and 
marked  B. 

6.  From  the  laid  statements  it  appears  as  follows : 
The  deoeased  resided  at  Sunderland.  At  about  11  p.m. 
on  the  16th  Deo.  1904  the  wife  of  the  deoeased  dis- 
covered one  Gilbert  Monaroh  committing  an  indecent 
assault  upon  the  son  of  herself  and  the  deceased,  aged 
seven  years.  The  deoeased  subsequently  arrived  and 
had  a  dispute  with  Monaroh.  During  the  course  of  the 
subsequent  struggle  one  Mary  Kish,  with  whom  Monaroh 
lodged,  and  who  had  hitherto  taken  no  part  in  the 
dispute,  fetohed  a  metal  door  knocker  and  struck  the 
deoeased  upon  the  left  side  of  the  forehead  with  it, 
causing  blood  to  flow  freely,  and  dazing  the  deoeased. 
Monaroh  then  struck  him  on  the  head  with  a  metal  fire- 
grate. Subsequently  the  deceased  revived  and  struck 
the  said  Kish  on  the  head  with  a  poker. 

7.  On  the  22nd  Deo.  summonses  were  issued  against 
the  deceased  on  the  complaint  of  Kish  and  Monaroh 
respectively,  and  against  Kish  on  the  complaint  of  the 
deceased  for  assault.  The  summons  against  Kish  was 
dismissed,  while  upon  each  of  the  summonses  against 
him  the  deoeased  was  committed  to  Durham  Prison  for 
one  month's  imprisonment  with  hard  labour,  two  months 
in  all.  On  admission  to  the  prison  the  deoeased  alleged 
that  the  wound  on  his  forehead  from  whioh  he  was 
suffering  was  caused  by  a  blow  from  a  pieoe  of  old 
iron. 

8.  It  appears  from  the  said  statements  to  be  probable 
that  the  injury  from  which  the  deceased  died  was  caused 
by  a  blow  from  a  metal  instrument  not  inflioted  in  eelf- 
defenoe,  and  it  is  important,  in  the  interests  of  publio 
justice,  that  another  inquest  should  be  held  upon  the 
body  of  the  deoeased  at  which  the  persons  making  the 
said  statements  and  others  could  be  compelled  to  attend 
and  give  evidence  with  a  view  to  its  being  ascertained 
whether  the  wound  of  whioh  the  deceased  died  was 
consistent  with  its  having  been  inflioted  in  the  manner 
alleged,  and  by  whom  it  was  inflioted,  and  if  suoh 
wound  was  inflioted  by  any  person  in  self-defence  or 
otherwise. 

9.  I  make  this  application  under  the  authority  of  His 
Majesty's  Attorney-General. 

The  affidavit  of  the  deputy  ooroner  (Mr. 
Andrew  Thomas  Shepherd),  who  was  a  solicitor 
of  some  thirty  years'  standing,  and  who  for  the 
last  twenty-three    years  had  acted   as    d«*"Dufry 
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coroner  for  Mr.  Graham  for  the  ward  of  Chester, 
in  the  county  of  Durham,  sworn  on  the  16th  May, 
was  as  follows  :— 

1.  On  the  24th  Jan.  1905  I  held  an  inquest,  as  the 
deputy  of  the  coroner,  at  His  Majesty's  prison  at 
Durham  upon  the  body  of  the  said  John  J.  Hutoheon, 
who  bad  died  within  the  prison  whilst  detained  therein 
as  a  prisoner  under  two  warrants  of  commitment  on 
summary  conviction  for  assaults  committed  by  him 
within  the  oounty  borough  of  Sunderland  by  oertain 
justices  of  the  peace  haying  jurisdiction  therein  and 
aoting  in  and  for  the  oounty  borough  (distant  about 
fifteen  miles  from  the  prison),  and  I  say  that  I  then 
lawfully  acted  as  suoh  deputy  coroner,  inasmuch  as  the 
said  John  Graham  was  unable  to  act  as  coroner  in 
person,  because  he  was  then  confined  to  his  bed  suffer- 
fog  from  severe  injuries  sustained  by  him  in  a  carriage 
accident,  which  ooourred  on  the  3rd  Jan.  1905,  and 
from  which  he  did  not  recover  until  the  6th  March 
1905. 

2.  I  have  read  the  affidavit  of  the  Earl  of  Desart, 
Solicitor  for  the  Affairs  of  His  Majesty's  Treasury  and 
Direotor  of  Public  Prosecutions,  sworn  on  the  15th  April 
1905,  and  I  do  not  propose  to  controvert  any  of  the  facts 
therein  set  forth. 

3.  At  the  said  inquest  the  jurors  and  myself  were 
satisfied  as  to  the  exaot  cause  of  death  of  the  said  John 
J.  Hutoheon,  relying  on  the  evidence  of  Dr.  Gilbert 
(surgeon  to  the  said  prison),  who  had,  upon  my  order  as 
deputy  coroner,  made  a  careful  post-mortem  examina- 
tion of  the  body  of  the  said  John  J.  Hutoheon,  and  we 
believed  that  any  injury  he  had  received  had  been 
inflicted  prior  to  his  reoeption  into  the  said  prison,  and 
therefore  no  person  connected  with  the  said  prison  was 
to  be  held  accountable  for  his  death. 

4.  It  appeared  to  me  that  no  evidenoe  was  then 
obtainable  to  show  precisely  how  the  said  John  J. 
Hutcheon  had  sustained  his  injuries,  but  it  was  suggested 
that  the  same  might  have  been  received  in  chance- 
medley  during  the  assaults  in  respect  of  which  the 
justices  had  convicted  the  said  John  J.  Hutoheon  and 
committed  him  to  prison  as  the  only  person  in  fault, 
and  that  he  was  the  aggressor  in  the  commission  of  the 
said  assaults  (persons  be  had  charged  with  assault  on  a 
oross- summons  having,  as  I  have  since  learnt,  been  dis- 
missed by  the  justioes) ;  and,  there  being  no  allegation 
that  any  person  or  persons  was  or  were  liable  to  be 
dealt  with  for  either  murder  or  manslaughter,  neither  the 
jary  nor  myself  considered  it  necessary  in  the  interests 
of  justice  to  do  more  than  return  the  verdict  we  did, 
which  wan  practically  an  open  verdict,  although  setting 
out  the  exaot  cause  of  death. 

5.  I  desire  to  point  out  that  a  verdict  of  murder  or 
manslaughter  by  a  coroner  and  his  jury  is  not  final ;  it 
is  merely  a  preliminary  finding  equivalent  to  an  indict- 
ment or  a  true  bill  found  by  a  grand  jury  at  assizes 
after  a  preliminary  hearing  by  justioes  of  the  peace, 
upon  which  an  accused  person  may  be  put  upon  his  trial 
at  the  assizes,  and  in  practioe  there  is  frequently  a 
double  preliminary  inquiry — namely,  by  a  coroner  and 
his  jury  bo  far  as  evidenoe  enables  them,  and  then  by 
justioes  of  the  peace,  but  it  is  not  at  all  unusual,  where 
there  is  an  absence  of  satisfactory  evidenoe  obtainable 
at  the  coroner's  inquest  oharging  any  particular  person 
or  persons  with  being  criminally  culpable,  for  an  open 
verdict  to  be  returned  (the  exaot  cause  of  death  having 
been  first  properly  ascertained  by  a  post-mottcm  exa- 
mination of  the  body),  leaving  the  justices  and  the 
chief  constable  and  police  officers  at  a  subsequent 
period  when  sufficient  evidenoe  may  be  obtained  to 
follow  up  the  case  and  prosecute  and  commit  for  trial 
in  the  ordinary  way  the  person  or  persons  then  found 
to  be  culpable,  and  as  a  matter  of  course  any  verdict 
whioh  a  coroner  and  his  jury  might  have  previously 
riturned  would  not  operate  as  a  bar  to  such  subsequent 
proceedings  by  the  justioes  and  police.     Therefore  in 


the  case  now  in  question  I  submit  (with  all  due  defer- 
enoe)  that,  so  far  as  the  evidenoe  before  us,  when  the 
inquest  was  held,  warranted,  we  returned  a  proper  and 
consistent  verdiot  sufficient  for  the  purposes  of  the 
inquest  showing  conclusively  the  oause  of  death.  And 
I  further  submit  that,  if  evidenoe  oould  be  subse- 
quently obtained  upon  whioh  any  person  or  persons 
oould  be  reasonably  charged  with  murder  or  man- 
slaughter, the  justioes  at  Sunderland  (within  whose 
jurisdiction  the  assaults  took  place)  could,  if  they 
thought  fit,  exercise  their  powers  of  hearing  and  com 
mittal,  and  would  not  require  any  assistance  from  my 
inquisition  and  depositions  beyond  the  evidence  of  Dr. 
Gilbert  as  to  the  exaot  oause  of  death  whioh  he  ascer- 
tained in  making  the  post-mortem  examination  had 
ordered  for  my  inquest. 

6.  On  the  grounds  herein  ret  forth  I  respectfully 
submit  that  the  rule  obtained  should  be  dismissed. 

A  farther  affidavit  was  made  by  the  Earl  of 
Desart  on  the  25th  May  as  follows : 

Ref erring  to  my  affidavit  sworn  on  the  15th  April,  I 
wish  to  add  that  I  was  on  the  29th  Marjh  1905 
informed  by  Mr.  Charles  W.  Btrker,  the  olerk  to  the 
justioes,  by  letter  that  on  the  hearing  of  the  summonses 
for  assault  referred  to  in  my  affidavit  no  notes  were 
taken  of  the  evidenoe  given.  I  am  informed  by  the 
ohief  oonstable  of  Sunderland  that  the  only  witnesses 
called  before  the  justioes  on  the  hearing  of  the  summonses 
were  the  deceased  John  James  Hutoheon  and  his  wife 
on  the  one  side,  and  Mary  Kish  and  Gilbert  Monarch  on 
the  other. 

It  appeared  that  the  proceedings  in  the  case 
were  taken  by  the  direction  of  the  Attorney- 
General  in  consequence  of  a  letter  sent  by  the 
widow  of  the  deceased  to  the  Home  Office. 

The  Coroners  Act  1887  (50  &  51  Vict  c.  71) 
provides  (under  the  heading  <*  Inquest ") : 

Seot.  3  (i).  Where  a  coroner  is  informed  that  the  dead 
body  of  a  person  is  lying  within  his  jurisdiction,  and 
there  is  reasonable  oause  to  suspect  that  suoh  person 
has  died  either  a  violent  or  an  unnatural  death,  or  ha* 
died  a  sudden  death  of  which  the  oause  is  unknown,  or 
that  such  person  has  died  in  prison,  or  in  such  place  or 
under  such  circumstances  as  to  require  an  inquest  in 
pursuanoe  of  any  Act,  the  coroner,  whether  the  cause  of 
death  arose  within  bis  jurisdiction  or  not,  shall,  as  soon 
as  practicable,  issue  his  warrant  for  summoning  not  less 
than  twelve  nor  more  than  twenty-three  good  and  lawful 
men  to  appear  before  him  at  a  specified  time  and  place, 
there  to  inquire  as  jurors  touohing  the  death  of  such 
person  as  aforesaid.  (2)  Where  an  inquest  is  held  on 
the  body  of  a  prisoner  who  dies  within  a  prison,  an 
offioer  of  the  prison  or  a  prisoner  therein  or  a  person 
engaged  in  any  sort  of  trade  or  dealing  with  the  prison 
shall  not  be  a  juror  on  suoh  inquest.  (3)  When  not  less 
than  twelve  jurors  are  assembled  they  shall  be  sworn  by 
or  before  the  coroner  diligently  to  inquire  touching  the 
death  of  the  person  on  whose  body  the  inquest  is  about 
to  be  held,  and  a  true  verdiot  to  give  aoo^rding  to  the 
evidence. 

Seot.  4  (1)..  The  coroner  and  jury  shall,  at  the  first 
sitting  of  tbe  inquest,  view  the  body,  and  the  coroner 
shall  examine  on  oath  touohing  the  death  all  persons  who 
tender  their  evidenoe  respecting  the  faots  and  all  persons 
having  knowledge  of  the  faots  whom  he  thinks  it  expe- 
dient to  exsmine.  (2)  It  shall  be  the  duty  of  the  coroner 
in  a  case  of  murder  or  manslaughter  to  put  into  writing 
the  statement  on  oath  of  those  who  know  the  faots  and 
circumstances  of  the  case,  or  so  muoh  of  suoh  statement 
as  is  material,  and  any  suoh  deposition  shall  be  signed 
by  the  witness  and  also  by  the  coroner.  (3)  After 
viewing  the  body  and  hearing  the  evidenoe  the  jury  shall 
give  their  verdiot,  and  certify  it  by  an  inquisition  in 
writing,  setting  forth,  so  far  as  suoh  particulars  have 
been  proved  to  them,  who  the  deceased  was,  and  how, 
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when,  and  where  the  deoeased  oame  by  his  death,  and, 
if  he  oame  by  hia  death  by  murder  or  manslaughter,  tbe 
peraona,  if  any,  whom  the  jury  find  to  have  been  guilty 
of  raoh  murder  or  manslaughter,  or  of  being  accessories 
before  the  fact  to  anoh  murder. 

Sect  6  (1).  Where  Her  Majesty's  High  Court  of 
Justice,  upon  application  made  by  or  under  the  autho- 
rity of  the  Attorney- General,  is  satisfied  either — (a)  that 
a  coroner  refuses  or  neglects  to  hold  an  inquest  whioh 
ought  to  be  held ;  or  (6)  where  an  inquest  has  been  held 
by  a  coroner  that  by  reason  of  fraud,  rejection  of 
efidenoe,  irregularity  of  proceedings,  insufficiency  of 
inquiry,  or  otherwise,  it  is  necessary  or  desirable  in  the 
interests  of  justioe  that  another  inquest  should  be  held, 
the  court  may  order  an  inquest  to  be  held  touching 
the  said  death,  and  may,  if  the  court  think  it  just,  order 
the  said  coroner  to  pay  suoh  oosts  of  and  incidental  to 
tbe  application  as  to  the  court  may  seem  just,  and 
where  an  inquest  has  been  already  held  may  quash  the 
inquisition  on  that  inquest. 

By  sect.  48  of  the  Prison  Act  1865  (28  &  29 
Vict  o.  126)  an  inqnest  must  be  held  upon  the 
body  of  a  prisoner  who  dies  in  prison.  It  pro- 
rides  : 

It  shall  be  the  duty  of  the  coroner  haying  jurisdic- 
tion in  the  place  to  which  the  prison  belongs  to  hold  an 
inquest  on  the  body  of  every  prisoner  who  may  die 
within  the  prison.  Where  it  is  practicable,  one  dear 
day  shall  intervene  between  the  day  of  the  death  and 
the  day  of  the  holding  of  the  inquest ;  and  in  no  case 
shall  any  officer  of  the  prison,  or  any  prisoner  confined 
in  the  prison,  be  a  juror  on  suoh  inquest. 

Mr.  Graham,  in  person,  showed  cause  against 
the  rule,  and  contended  that  his  deputy  had  dis- 
charged all  the  duty  that  was  incumbent  upon 
him  in  finding  a  verdict  as  to  the  cause  of  the 
man's  death ;  that  his  deputy  had  no  knowledge 
or  ibformation  when  he  went  to  hold  the  inquest 
in  the  prison  that  the  case  was  anything  more 
than  the  ordinary  case  of  a  prisoner  coming 
from  a  very  rough  part  of  Sunderland,  and  there 
was  nothing  in  the  information  supplied  to  him 
to  lead  him  to  believe  that  this  was  anything 
more  than  an  ordinary  assault  in  a  drunken 
fight  which  had  been  fully  inquired  into  by  the 
magistrates  who  had  committed  the  deceased  man 
under  two  convictions  for  assault ;  that  if  there 
had  been  no  previous  inquiry  by  the  magistrates 
he  would  have  considered  it  his  duty  to  have 
inquired  into  the  charge  and  have  taken  the 
responsibility  of  the  whole  proceedings ;  that  the 
whole  matter  had  been  inquired  into  by  the 
magistrates,  and  they  had  arrived  at  the  conclu- 
sion that  the  deceased  man  was  in  fault  and  was 
the  aggressor ;  that  if  there  is  a  death  in  prison 
there  must  be  an  inquest,  and  in  such  case  it  is 
most  important  to  find  whether  any  of  the  prison 
officials  or  other  person  in  the  prison  was  to  blame, 
which  was  done  in  this  case.  There  was  no  evi- 
dence before  his  deputy  that  anyone  was  crimi- 
nally responsible,  and,  if  magistrates  of  presumed 
ability  have  inquired  into  an  assault  and  have 
arrived  at  a  certain  conclusion,  there  is  no  reason, 
unless  there  is  strong  evidence  to  the  contrary, 
why  the  machinery  of  the  coroner's  court  should 
be  put  into  motion  to  initiate  proceedings  which 
the  magistrates  themselves  would  be  perfectly 
capable  of  doing.  [He  dealt  with  the  facts  of 
the  case,  and  submitted  that  it  was  not  a  case  for 
further  inquiry  by  the  coroner]. 

Sir  Robert  Finlay  (A.-G.)  (H.  Sutton  with  him), 
for  the  Crown,  in  support  of  the  rule. — This  is 


not  a  matter  of  any  attack  being  made  either 
upon  Mr.  Graham  or  his  deputy,  and  it  is  said 
that  a  communication  ought  to  have  been  made 
to  Mr.  Graham  before  applying  to  the  court,  but 
there  was  no  use  in  making  any  such  communica- 
tion, as  it  is  simple  law  that  a  coroner  cannot 
hold  a  second  inquest  except  under  order  of  the 
court.  The  case  raises  two  question?  which  are 
of  the  greatest  possible  importance  and  deserve 
the  utmost  consideration — namely,  whether  when 
a  death  takes  place  in  prison,  the  coroner's  duty  is 
simply  to  inquire  if  the  prison  officials  are  to 
blame ;  and,  secondly,  if  an  assault  has  taken  place 
and  the  magistrates  have  inquired  into  it,  and 
death  afterwards  ensues,  whether  the  coroner  is 
thereby  exonerated  from  holding  as  full  an  inquiry 
as  he  would  have  done  if  no  magistrates'  investiga- 
tion had  been  made.  The  verdict  of  the  jury  ends 
in  these  words :  "  Such  injury  having  been  caused 
before  his  admission  to  the  said  prison."  That 
finding  may  be  a  proper  finding,  but  it  would  seem 
to  imply  that  a  further  inquiry  as  to  the  circum- 
stances could  be  dispensed  with.  The  verdict  of 
the  jury  ought  to  go  on  and  deal  with  the  case 
just  as  in  the  case  of  a  death  out  of  prison.  It 
seems  to  have  been  suggested  that  the  primary 
object  of  an  inquest  in  prison  is  to  ascertain 
whether  the  death  had  anything  to  do  with  an 
injury  that  happened  in  prison ;  that  is  one  most 
important  object.  But  it  ought  not  to  be  even 
suggested  that  when  the  death  takes  place  in  prison 
the  jury  ought  to  stop  at  finding  that  the  injury 
was  sustained  before  the  man  came  into  prison. 
They  must  go  on  and  ascertain  the  circumstances 
as  in  the  case  of  any  other  death.  [Lord  Alver- 
stonb,  G.J. — I  understood  Mr.  Graham  to  say 
that  if  there  had  not  been  a  magisterial  inquiry 
he  would  have  thought  it  his  duty  to  hold  a 
further  inquiry.  Mr.  Graham. — Yes.  I  have  not 
contended,  and  do  not  in  the  least  contend,  that 
an  inquest  in  prison  is  different  from  an  inquest 
out  of  prison,  or  that  the  inquiry  ought  to  stop 
when  it  is  found  that  none  of  the  prison  officials 
is  to  blame,  and  if  there  had  been  no  magisterial 
inquiry  I  should  have  thought  it  my  duty 
to  have  made  a  further  inquiry.  It  was 
the  fact  of  the  magisterial  inquiry  having 
taken  place  that  disarmed  my  deputy.]  That 
admission  that  an  inquest  touching  a  death 
in  prison  is  to  be  conducted  in  precisely  the  same 
way  as  in  the  case  of  any  other  inquest  removes 
the  first  point,  and  leaves  the  question  whether 
the  fact  of  an  inquiry  having  taken  place  by  the 
magistrates  on  a  charge  of  assault  relieves  the 
coroner  from  the  duty  of  inquiry  into  the  matter. 
It  is  submitted  that  the  fact  of  the  previous 
inquiry  having  taken  place  is  no  reason  whatever, 
when  death  has  ensued,  why  the  duty  of  the 
coroner  is  not  to  inquire  how  the  man  oame  by 
his  death.  That  is  laid  down  in  terms  in  tbe 
Coroners  Act  itself,  and  it  is  simply  a  com- 
pendious way  of  stating  the  duty  of  the  coroner 
as  given  in  Hale's  Pleas  of  the  Grown  (vol.  2 
p.  60),  where  the  older  authorities  on  the  question 
are  summarised.  The  contention  that  the  cir- 
cumstance of  a  magisterial  inquiry  into  an  assault 
having  taken  place  exonerates  the  coroner  and  his 
jury  from  inquiring  just  as  fully  into  the  circum- 
stances of  death,  if  death  afterwards  supervenes, 
as  if  such  summons  for  assault  bad  not  been 
dealt  with  is  not  sound.  The  inquiry  into  the 
assault  is  one  thing,  bat  wben  death  afterwards 
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supervenes  as  the  result  of  an  injury  received 
during  the  assault,  then  the  inquiry  into  the 
causes  of  death  is  another  thins  altogether.  The 
two  inquiries  are  separate  and  distinct.  The  case 
assumes  another  and  a  much  graver  aspect  when 
death  supervenes,  and  it  would  be  most  mischie- 
vous if  the  opinion  were  to  prevail  that  because  a 
summons  for  assault  has  been  investigated  in  a 
summary  way  by  the  magistrates,  the  people 
coming  from  a  disreputable  quarter  of  the  town, 
that  should  preclude  the  performance  of  the  duty 
by  the  coroner  with  regard  to  the  inquiry  as  to 
the  cause  of  death.  The  duty  of  the  coroner  in 
holding  these  inquests  is  set  out  in  sects.  3  and  4 
of  the  Coroners  Act  1887.  The  jury  are  "  dili- 
gently to  inquire  touching  the  death  of  the 
person  "  (sect.  3,  sub- sect.  3),  and  they  are  to 
certify  by  their  verdict  "  who  the  deceased  was, 
and  how,  when,  and  where  the  deceased  came  by 
his  death  "  (sect.  4,  sub- sect.  3).  In  this  case  the 
jury  did  not  do  that;  they  merely  found  that 
death  resulted  from  paralysis  following  an  injury 
to  the  skull,  and  that  such  injury  took  place 
before  his  admission  to  prison;  they  stopped 
short  and  left  undischarged  the  most  material 

Eart  of  their  duty  because  it  was  said  that  there 
ad  been  an  inquiry  before  the  magistrates. 
Moreover,  the  Director  of  Public  Prosecutions  is 
entitled,  in  the  interests  of  justice,  to  the  assist- 
ance of  an  inquiry  which  the  coroner  is  bound  to 
hold.  [He  referred  to  and  read  Hale's  Pleas  of 
the  Grown  (vol.  2,  pp.  60,  61,  62),  as  to  the  duty 
of  coroners,  and  also  to  the  statute  4  Edw.  1, 
passed  in  the  year  1276  and  entitled  De  Officio 
Ooronatoris,  which  was  an  affirmation  of  the 
common  law  as  to  such  duties,  and  submitted 
that,  on  the  facts  of  the  case  as  disclosed 
in  the  statements  made  in  the  exhibits  to  the 
affidavits,  there  had  not  been  a  sufficient  in- 
quiry, and  that  there  ought  to  be  a  further 
inquiry.] 

Lord  -Alvkestonk,  O.J. — I  have,  not  without 
hesitation,  come  to  the  conclusion  that  this  rule 
must  be  made  absolute ;  but  I  wish  to  say  that 
I  do  not  think  the  slightest  reflection  of  any  sort 
or  kind  rests  either  upon  Mr.  Graham  or  upon  his 
deputy,  Mr.  Shepherd.  I  think  that  the  real 
ground  for  making  this  rule  absolute  is  that 
which  was  press  el  by  the  learned  Attorney- 
General  after  cause  had  been  shown  against  the 
rule,  as  to  the  extreme  importance  of  maintaining 
the  duty  of  the  coroner.  The  duty  of  the  coroner 
under  the  statute  is  to  inquire  fully  into  the  cause 
of  death.  The  Attorney- General  in  his  argu- 
ment has  not  made  any  reflection  at  all  upon  Mr. 
Graham's  conduct,  and  I  must  say  that  Mr. 
Graham  has  behaved  with  extreme  fairness  in 
coming  forward  and  protecting  his  deputy,  and  I 
wish  to  repeat  that  I  think  that  no  reflection  rests 
either  upon  Mr.  Graham  or  Mr.  Shepherd.  They 
thought  they  were  doing  their  duty,  and  they 
thought  they  had  done  it ;  and,  for  reasons  which 
I  will  refer  to,  they  were  really  at  the  time  almost 
justified  in  that  position.  It  is  to  be  observed 
when  we  look  at  the  documents  which  were 
before  the  coroner  when  the  inquest  was  held 
tbat  there  was  the  police  report,  which,  prac- 
tically speaking,  was  colourless  so  far  as  telling 
the  coroner  anything  special  about  the  matter. 
It  referred  to  the  death  in  the  prison,  and,  as 
pointed  out  by  both  Mr.  Graham  and  the 
Attorney-General,  the  necessity  of  an  inquest  in 


the  case  of  a  death  in  a  prison  arises  from  the 
fact  that  a  person  has  died  in  prison.    It  is  for 
the  general  protection  of  those  who  would  not 
have   protection  unless   there    be   an    inquest 
Therefore  it  is  not  optional,  so  to  speak,  for  the 
coroner  to  hold  an  inquest,  but  he  is  bound  to 
hold  an  inquest  whenever  there  is  a  death  in  a 
prison.    The  medical  notice  given  to  the  coroner 
stated  that  there  was  a  wound  on  the  left-hand 
side  of  the  forehead,  which  was  present  on  recep- 
tion in  the   prison  and  had  originated  before 
reception  on  the  23rd  Deo.,  and  that  paralysis  was 
caused  by  some  brain  lesion  and  heart  failure. 
The  deputy  coroner,  acting,  no  doubt,  on  the  in- 
structions of  Mr.  Graham,  concurred  with  Mr. 
Gilbert  that  there  should  be  a  post-mortem  exami- 
tion.    On  the  other  depositions  it  appeared  that 
the  deceased  had  been  in  prison  from  about  the 
24th  Deo.  until  the  22nd  Jan.    Then  the  result  of 
the  post-mortem  examination  was :  "  I  have  made 
a  post-mortem  examination  of  the  body,  and  have 
ascertained  that  the  actual  and  precise  cause  of 
death  was   paralysis  following  upon  injury  to 
skull  which  had  set  up  a  large  abscess  in  the 
brain."    In  the  lightjof  what  we  now  know,  that 
probably  was  a  matter  which  might  have  led  the 
coroner  to  make  a  further  inquiry,  but,  taken  by 
itself,  it  does  not  follow  as  a  matter  of  absolute 
necessity  that  that  might  not  have  been  a  suffi- 
cient description,  having  regard  to  the  fact  that 
the    man    had   been    in    prison   for    a    whole 
month.     But   there   is  another  matter  which, 
I    think,    rather    misled    Mr.    Shepherd    and 
Mr.    Graham — namely,    that    borne    statement 
of  the  medical  officer  stated  that  the  man  had 
made  no  complaint.    Mr.  Graham  rather  com- 
plained and  asked  for  the  authority  which  justi- 
fied a  statement  made  by  Mr.  Gilbert,  which  is 
contained  in  the  affidavit  of  Lord  Desart,  that  a 
complaint  had  been  made.    In  his  report  of  the 
23rd  March,  Mr.  Gilbert  does  say  that  the  man 
had  complained  when  he  entered  the  prison — 
"  Prisoner  on  his  admission  was  suffering  from  a 
wound  which  he  said  was  caused  by  a  blow  from 
a  piece  of  old  iron."    So  far  as  the  coroner's  duty 
is  concerned,  it  is  not  unimportant  to  observe 
that  in  the  statement  before  him  there  was  no 
suggestion  of  any  complaint  made  by  the  pri- 
soner.    The  inquest  proceeds,  and  the  verdict 
was  that  the  deceased  "  John  James  Hutcheon, 
a  prisoner  in  His  Majesty's  prison  at  Durham, 
died  from  paralysis  following  upon  some  injury 
to  the  skull  which  had  set  up  a  large  abtoesa  in 
the  brain,   such  injury  having  been  occasioned 
before  his  admission  to  the  said  prison."    What- 
ever may  be  my  view  as  to  what  the  duty  of  the 
coroner  is,  one  cannot  but  think  that  at  that 
time,  having  regard  to  the  fact  that  it  was  an 
inquest  in  a  prison,  and  that  the  man  had  been 
there  for  weeks,  it  might  well  have  occurred  to  a 
gentleman  perfectly  competent  and  exercising  his 
duty  that  sufficient  inquiry  had  been  made.     We 
have  been  told  that  no  communication  was  made 
to  Mr.  Graham  before  this  rule  was  moved.    I 
think,  to  a  gentleman  in  the  position  of  the 
coroner,  there  being  no  suggestion  that  he  has 
ever  been  unwilling  to  obey  any  proper  instruc- 
tions, it  is  rather  unfortunate  that,  when  there  is 
going  out  an  adverse  motion  against  him,  the 
circumstances  were  not  brought  to  his  knowledge 
in  the  first  instance,  and  that  he  was  not  asked 
for  some  explanation.    That  does  not  make  any 
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difference,  in  my  opinion,  as  to  what  order  w6 
ought  to  make  in  this  case,  because  I  think,  af  te1" 
cause  has  been  shown  against  this  rale,  that  there 
ought  to  be  farther  inquiry.    I  cannot,  however, 
help  feeling  that,  when  a  rule  is  going  to  be  moved 
against   a   publio  official,  some  communication 
ought  to  be  made  to  him,  and  I  am  sure  the 
Attorney- General  will  agree  with  me  as  to  that. 
I  farther  wish  to  9ay  that  1  demur  altogether  to 
the  suggestion  that  the  persons  who  have  to  take 
the  responsibility  of  investigating  statements  and 
directing  a  prosecution  have  any  right  to  have 
the  assistance  of  a  preliminary  inquiry  by  the 
coroner  in  order  that  they  may  make  up  their 
minds  whether  they  ought  to  prosecute  or  not. 
With  that  part  of  the  argument  of  the  Attorney- 
General  I  must  say  I  cannot  agree.    Assuming 
that  the  inquest  has  been  properly  conducted, 
even  though  some  further  information  comes  to 
light,  I   dink   the   police  authorities  who  are 
responsible     for    prosecutions    must    test    the 
evidence  put   before  them  for  themselves,  and 
take  out  such  summonses  as  they  think  right; 
and    I    think    that,   from    the   point   of    view 
of    assisting    them   in    making   up   their   own 
minds,  they  cannot   call   upon   the  coroner  to 
make  the  preliminary  inquiry,  which  it  may  be 
necessary  for  them  to  make  in  the  best  way  they 
can  before  they  will  determine  whether  to  lay  a 
charge  or  not.    I  have  said  this  much  because  I 
am  particularly  anxious  to  point  out  that  in  the 
original  conduct  of  this  inquest  I  do  not  think 
there  was  anything  to  which  exception  could  be 
taken,  and  that  upon  some  of  the  grounds  upon 
which  the  rule  was  urged  I  am  not  myself  pre* 
pared  to  agree.     Putting  aside   all   particular 
incidents  and  arguments  in  this  case,  I  now  come 
to  that  which  is  the  real  point  in  the  case.    Mr. 
Graham  has  shown  cause  against  this  rule,  and 
has  shown  cause  for  saving  that  there  ought  to 
be  no  farther  inquiry.    That  brings  us  to  the 
point  which  the  learned  Attorney.  General  pressed 
upon  us,  upon  which  he  founded  the  public  im- 
portance of  this  question  as  to  what  the  duty  of 
the  coroner  is.    I  cannot  help  thinking  that  if  we 
take  the  affidavit  of  the  deputy  coroner,  he  did  to 
a  certain  extent  proceed  upon  the  theory  which 
Mr.  Graham  rather  urged  in  the  beginning  of 
his  argument,  that  inquests  in  prison  are  to  a 
certain    extent  different    from    other   inquests, 
because  their  object,  or  one  of  their  objects,  is 
to  show  that  no  harm  had  come  to  the  man  while 
in  prison,  and  that  nothing  more  had  been  done 
to  the   man  while   in   prison   and  away  from 
public  gaze.    1  entirely  agree  that  that  is  one  of 
the  objects,  but,  in  my  opinion,  it  cannot  be  pro- 
perly contended  that  the  fact  that  the  inquest 
takes  place  in  prison  exonerates  the  coroner  from 
the  obligation  and  duty  of  making  a  full  inquiry. 
Wihout  imputing  anything,  even  an    error  of 
judgment,  to  the  deputy  coroner,  I  cannot  help 
thinking  that  he  did  approach  the  question  from 
the  point  of  view  that  it  was  not  necessary  for 
him  to  do  more  than  inquire  into  what  had  gone 
on  in  the  prison.    That  has  been  disclaimed  in 
court,  and  Mr.  Graham  has  said  distinctly  that 
he  does  not  maintain  that  the  coroner  is  in  any 
way  excused  from  inquiring  into  a  case  in  which 
the  matter  ought  to  be  inquired  into ;  but  at  the 
same  time  he  has  shown  cause  against  the  rule, 
and  therefore  it  is  contended  that   under  the 
circumstances  of  this  case  no   further  inquiry 


ought  to  be  ordered.    Mr.  Shepherd  says  in  his 
affidavit  that  at  the  inquest  he  and  the  -jurors 
were  satisfied  as  to  the  exact  cause  of  death,  and 
he  refers  to  the  post-mortem  examination,  and 
then  he  says  :  "  We  believed  that  any  injury  he 
had  received  had  been  inflicted  prior  to  his  recep- 
tion into  the  said  prison,  and  therefore  no  person 
connected  with  the  said  prison  was  to  be  held 
accountable  for  his  death."    As  to  that  part  of  it, 
I  think  that  important  object  of  the  inquest  was 
fully  attained.    Then  in  his  affidavit  he  goes  on 
to  say :  "  It  appeared  to  me  that  no  evidence  was 
then  obtainable  to  show  precisely  how  the  said 
John  James  Hutoheon  had  sustained  his  injuries, 
but  it  was  suggested  that  the  same  might  have 
been  received  in  chance-medley  during  the  assaults, 
in  respect  of  which  the  justices  had  convicted  the 
said  John  J.  Hutoheon  and  committed  him  to 
prison  as  the  only  person  in  fault,  and  that  he 
was  the  aggressor  in  the  commission  of  the  said 
assaults ;  and,  there  being  no  allegation  that  any 
person  or  persons  was  or  were  liable  to  be  dealt 
with  for  either  murder  or  manslaughter,  neither 
said  jury   nor  myself  considered  it   necessary 
in   the    interests  of  justice   to  do   more  than 
return   the  verdict    we   did."      I    think,    with 
very  great  respect  to  the  deputy  coroner,  that 
that  allegation  discloses  that  he  has  not  quite 
fully   grasped   the   position.    It   is   clear   that 
there    was   either   a    suggestion    or   statement 
made  before  him  of  an  affray  and  a  struggle,  and 
it  also  appears  that  there  had  been  some  inquiry 
before  the  justices ;  but  he  does  not  seem  to  nave 
had  before  him — in  f  act,he  could  not  have  had  before 
him  if  the  learned  Attorney- General  is  rightly 
instructed — any  detailed  information  as  to  what 
was  proved  before  the  justices,  for  no  statement 
seems  to  have  been  made  of  the  depositions.    It 
did  therefore  come  to  his  knowledge  that  there 
had  been  some  affray  or  a  struggle  in  which  the 
injury  to  the  skull  was  suggested  as  having  been 
received.    In  my  opinion,  under  those  circum- 
stances, the  coroner  does  not  fully  discharge  his 
duty  by  stopping  there  and  making  no  further 
inquiry.    If  he  cannot  obtain  evidence,  and  if  it 
turns  out  that  there  is    really   no    substantial 
matter  which  can  be  brought  before  the  coroner, 
of  course  a  proper  verdict  can  be  returned.    But 
I  do  not  think  that  the  deputy  coroner  quite 
realised  what  his  duties  were  in  his  position  as 
coroner.    I  cannot  help  feeling  that  not  unlikely 
the  facts  of  this  being  an  inquest  in  prison  and 
of  the  injuries  having  occurred  a  month  before 
and  outside  the  prison  to  a  large  extent  may  have 
influenced  his    mind   in   abstaining   from    any 
further  inquiry.    Of  course  the  matter  of  the  low 
neighbourhood  in  which  the  affray  took  place  and 
of  its  distance  away  from  the  prison  are  not 
matters    which   can   in   any    way    relieve   the 
coroner  from  his  responsibility;  from  one  point 
of  view  they  might  increase  it.    That  being  my 
view  as  to  what  the  position  was,  I  need  only 
shortly  refer  to  what  the  obligation   recognised 
by  the  statute  is.      That  obligation   is    many 
centuries   old,  as  appears  from  Hale's  Pleas  of 
the  Grown  and  other  very  ancient  books.     The 
Coroners  Act  of  1887  provides  in  sect.  3 :  "  Where 
a  coroner  is  informed  that  the  dead  body  of  a 
person  is  lying  within  his  jurisdiction    .    .    . 
or  that  such  person  has  died  in  prison    .    .    . 
the  coroner    .    .    .    shall  as  Boon  as  practicable 
issue  his  warrant"  for  summoning  a  jury,  and, 
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after  viewing    the  body,  the  jurors  shall  give 
their  verdict  and    certify    it,  "so  far   as  such 
particulars    have  been    proved    to   them,    who 
the  deceased  was,  and  how,  when,  and  where  the 
deceased  came  by  his  death,  and,  if  he  came  by 
his    death    by    murder   or    manslaughter,    the 
persona,  if  any,  whom  the  jury  find  to  have  been 
guilty  of   such  murder  or  manslaughter,  or  of 
being  accessories  before  the  fact  to  such  murder  " : 
(sect.  4,  sub-sect.  3).    Those  words  "  how,  when, 
and  where  the  deceased  came  by  his  death  "  do 
not,  in  my  judgment,  mean,  for  the  purpose  of 
dealing  with  the  duty  of  a  coroner,  merely  the 
actual  cause  of  death  as  certified  by  a  medical 
man.    But  they  may  mean,  and  I  think  in  this 
case  they  would  mean,  an  inquiry  of  how,  when, 
a  nd  where  the  injury  to  the  skull,  such  as  it  was, 
was  received.    I  think  it  is  no  excuse,  rendering 
further  inquiiy  unnecessary,  that  the  injury  has 
taken  place  out  of  prison.    That  being  my  view 
of  the  coroner's  duty,  which  I  think  is  confirmed 
by  the  old  authorities  read  by  the  Attorney- 
General  and  by  others  which  I  need  not  now  refer 
to,  we  have  only  to  consider  our  duty  under 
sect.  6  of  the  Act.     It  provides :  "  Where  Her 
Majesty's  High  Court  oi  Justice,  upon  applica- 
tion made  by  or  under  the   authority  of  the 
Attorney-General" — therefore  it  is  a  very  im- 
portant matter,  because  the  application  is  to  be 
made    by  the  Attorney- General  —  "is  satisfied 
.    .    .     (b)  where  an  inquest  has  been  held  by  a 
coroner  that  by  reason  of  fraud,  rejection  of  evi- 
dence,  irregularity  of  proceedings,  insufficiency 
of  inquiry,  or  otherwise,  it  is  necessary  or  desir- 
able, in  the  interests  of  justice,  that  another 
inquest  should  be  held,  the  court  may  order  an 
inquest  to  be  held."    I  desire  to  point  out,  in 
furtherance  of  what  I  have  said  as  to  the  obliga- 
tion on  public  authorities  to  give  notice  before  a 
rule  of  this  kind  is  moved,  that  there  are  many 
cases  under  this  section  in  which  the  conduct  of 
a  coroner  as  coroner  might  very  seriously  be 
called  into  question,  and  therefore  I  think,  on  the 
common  principles  of  justice,  be  should  have 
notice  given  to  him,  and  he  should  be  asked  for  or 
should  nave  some  opportunity  of  explanation  if  a 
rule  is  going  to  be  moved,  so  that  the  full  facts 
may  be    before    the   learned   Attorney- General 
before  he  makes  the  motion.    But  once  we  get 
it  that  there  has  been  insufficiency  of  inquiry, 
then  I  think  the  Attorney- General  has  a  duty  to 
bring  such  a  matter  before  the  court,  and,  taking 
the  view  that  I  do  that  there  was  a  duty  at  the 
time  of  the  inquest  before  the  deputy  coroner  to 
go  further  than  the  mere  inquiry  as  to  the  direct 
cause  of  the  abscess,  being  the  wound,  and  to 
inquire  how  the  wound  was  caused,  in  my  opinion 
there  was    an  insufficiency  of  inquiry.     I  was 
pressed  in  the  course  of  the  Attorney- General's 
argument  by  the  words  "  necessary  or  desirable 
in  the  interests  of  justice."    I  say  again  that  if 
that  was  only  for  the  purpose  of  enabling  the 
police  authorities — the  prosecuting  authorities — 
to  make  up  their  mind,  I  should  be  very  slow  to 
say  that  it  was  sufficient  to  order  a  fresh  inquiry. 
I  cannot  conceive  that  that  responsibility  ought 
to  be,  even  indirectly,  ehifted  to  the  coroner.   But 
I  agree  with  the  learned  Attorney- General  that 
there  is  a  public  duty  of  the  coroner,  which  is 
part  of  the  law  of  this  land,  that  there  should  be 
inquiry  and  a  sufficient  inquiry  into  the  cause  of 
the  death,  whether  there  is  going  to  be  a  prose- 


cution or  not.  It  is  in  the  interests  of  those  who 
might  rest  under  suspicion  if  there  was  no  suffi- 
cient inquiry  that  we  must  make  the  rule  abso- 
lute, but  it  is  not  a  case  for  costs,  and  the 
Attorney -General  does  not  ask  for  them.  Mr. 
Graham  has  contended  that  no  further  inquiry  is 
necessary ;  in  that,  according  t#  the  view  I  take 
of  the  case,  we  differ,  and  we  make  this  rule 
absolute  on  public  grounds  which  the  learned 
Attorney- General  has  expressed,  and  not  as 
in  any  way  making  the  slightest  reflection, 
even  of  an  error  in  judgment,  upon  these  gentle- 
men under  the  circumstances  which  they  had  to 
face. 

Kennedy,  J. — I  am  not  prepared  to  dissent 
from  the  judgment  which  has  been  given,  and, 
although  I  agree  that  that  is  the  right  course  to 
pursue  which  my  Lord  has  so  clearly  laid  down 
as  his  view,  I  fully  share  the  hesitation  which  he 
has  expressed  in  coming  to  that  conclusion,  and 
very  shortly  I  wish  to  say  why.  The  duty  of  the 
coroner,  which  is  not  in  dispute,  and  which  was 
brought  before  us  with  every  research  by  the 
Attorney- General,  is  now  laid  down  for  us  in  the 
statute — sect.  4  of  the  Coroners  Act  1887.  It  is 
there  said  that  there  is  to  be  at  the  first  sitting  a 
view  of  the  body  by  the  coroner  and  the  jury, 
"  and  the  coroner  shall  examine  on  oath  touching 
the  death  all  persons  who  tender  their  evidence 
respecting  the  facts,  and  all  persons  having  know- 
ledge of  the  facts  whom  he  thinks  it  expedient  to 
examine."  In  a  case  of  this  kind  a  coroner  may, 
by  the  terms  of  that  very  section,  be  under  a  duty 
through  his  proper  officer,  if  there  be  one,  or 
through  the  police,  to  take  care  that  witnesses 
are  summoned  to  attend.  There  can  be  no  ques- 
tion not  only  that  that  is  so,  but  that  it  ought  to 
be  done  where  there  is  anything  obscure  or 
doubtful  about  the  facts,  and,  although  persons 
do  not  come  forward  to  tender  their  evidence, 
public  justice  may  require  that  there  should  be  a 
fuller  inquiry  than  could  take  place  without  such 
active  steps  being  taken  by  the  coroner.  But  it 
seems  to  me  that  the  intention  of  the  section  in 
the  words  "  whom  he  thinks  it  expedient  to 
examine "  was  to  invest  the  coroner  with  a  con- 
siderable amount  of  discretion,  a  discretion  to  be 
exercised  with  care,  and  a  discretion  which  in  any 

?[uestion  of  doubt  ought  always  to  be  exercised  in 
avour  of  taking  trouble  to  have  a  public  -inquiry. 
What  has  troubled  me  here  is  this :  We  have  to 
deal  with  this  concrete  case.  Was  there  anything 
obscure  or  doubtful  about  this  matter  at  all  P  A 
man  dies  in  prison.  He  had  been  there  and  under 
treatment  for  a  month  all  but  a  day.  He  had 
come  there  with  an  obvious  wound  on  his  head, 
which  was  from  the  first  the  subject  of  medical 
inquiry  and  afterwards  of  medical  care,  and  he 
dies  from  the  consequences  of  that  wound. 
Therefore  there  was  nothing  hidden  or  obscure 
or  doubtful  about  his  condition  when  he  arrived 
as  to  the  cause  of  death,  or  that  in  some  form  or 
other  that  would  be  due  to  violence.  Unques- 
tionably, it  being  an  act  of  violence,  it  would 
otherwise  have  required  some  elucidation;  but 
the  man  came  notoriously  into  the  prison  under  a 
conviction  for  assault,  entailing  a  punishment  of 
two  months'  imprisonment  at  the  hands  of  the 
magistrates  who  had  heard  him  and  had  heard 
the  woman  who  has  set  the  Attorney-General  and 
the  Home  Office  in  motion  in  this  case  after  this 
inquest,  and  they    had   heard    a    man   named 


MAGISTRATES'  CASES. 


359 


K.B.  Dit.] 


Bex  v.  Graham. 


[K.B.  Div. 


Monarch  and  a  woman  named  Kish.    It  is  now 
suggested  by  the  information  which  has   been 
brought  before  ns  by  the  Direotor  of   Public 
Prosecutions  in  the  statements  which  are  made 
exhibits  to  his  affidavits  that  it  was  the  woman 
Kish  whose  blow  with  some  metal  knocker  had 
caused  this  man's  death.    That  matter  had  been 
investigated  by  the  magistrates  not  only  on  the 
charge  against  the  prisoner,  but  on  the  counter- 
charge  by  him  against  Kish  for  violence  to  him. 
The  magistrates  convicted  the  deceased,   having 
heard  tbe  man  and  having  heard  the  woman  who 
is  dow  the  tource  of  this  new  proceeding,  and,  with 
regard  to   her,  obviously  from  other  facts  that 
appear  before  us  on  the  depositions  they  did  not 
treat  her  as  a  person  worthy  of   credit,    after 
investigation  through  the  police.    On  the  hearing 
of  the  case  they   had  evidently  disbelieved  this 
woman,  because  they  had  in  the  result  found  this 
man  guilty  of  a   substantia]    assault,  and,  hurt 
though   he  was,   they  punished  him   with    two 
months'  hard  labour.     As  regards  the  case  of 
Monarch,  the  deceased  had  been  tried  and  found 
guilty,  and  in  the  case  of  Kish  he  had  pleaded 
guilty  to  the  charge.    On  these  particular  facts  I 
speak  with  great  diffidence,  knowing  how  care- 
fully these   matters  are  considered  by  those  who 
are  responsible  in  a  publ;.o  office  for  motions  like 
the  present.     I  am  not  prepared  to  differ  from 
my   Lord   on   the  ground  which  he  has  put  fo 
clearly  and  so  well  that  I  need  not  repeat  it.    But 
upon    those    facts — nobody  coming    before   the 
deputy  coroner  and  tendering  himself  as  a  witness 
— it  was  at  least  doubtful  whether  anything  would 
be  gained  by  bringing  there  under  subpoena  the 
woman  who  might  have  come  there  voluntarily 
instead  of  writing  to  the  Home  Office  afterwards, 
to  give  her  evidence,  but  who  did  not  do  so ;  or. 
by    calling  the  other  persons    who   could  give 
evidence,  one  of  whom,  Monarch,  had  successfully 
persuaded    a   lawful  tribunal  investigating  this 
matter  in  a  court  of  law  that  he  was  nob  guilty  of 
any  assault,  and  the  other  (Kish)  with  regard  to 
whom  the  deceased  practically  admitted  that  he 
was  to  blame.    I  bow  to  the  opinion  of  those  who 
may  see  behind  these  matters  more  than  appears 
to  me,  because  they  act  with  great  experience,  and 
with  the  greatest  care  and  sense  of  responsibility  ; 
but  I  do  feel  for  this  coroner  in  this  matter  that 
when  no  witness  came  forward,  and  the  facts  had 
been  investigated  to  that  extent,  that  it  is  going 
quite  as  far  as  I  should  be  prepared  to  go  to  say 
that  there  was  something    here    which    in    the 
interests  of  justice  required  further  investigation. 
While    it    is  perfectly    true,    as   the   Attorney- 
,  General  has  said,  that  the  death  of  a  person  in 
Buch  a  case  is  the  most  serious  of  all  consequences 
and  is  the  most  to  be  investigated,  I  am  not  quite 
sure  that  that  is  sound  with  regard  to  the  ques- 
tion we  have  to  consider  in  this  case,  because  in 
Soint  of  law    the  responsibility  for  causing  the 
eath  was  the  responsibility  which  would  also 
have  made  the  doer  of  the  act  a  criminal  for  tbe 
assault.    Unless  the  act  which  caused  the  death 
was  criminal,  the  fact  that  death  resulted  would 
not  make  it  criminal.      The  magistrates  seem  to 
have  thought  that  the  assault    was  received  by 
the  deceased  from  a  person  who  was  defending 
himself,  or,  at  any  rate,  that  it  was  not  proved  to 
have  been  otherwise;  and  if  the  assault  which 
caused  the  man's  death  was  done  in  the  way  in 
which  the  magistrates  judged  not  criminal,  then 


it  would  not  make  it  any  the  more  criminal  that 
unhappily  that  blow  resulted  in  death.    But,  as 
my  Lord  has  said,  there  is  no  doubt  that  the 
important  thing  is  to  have    absolute  publicity, 
and  to  have  all  things  sifted,  however  unlikely 
it  may  be  that  something  may  be  gained  by  the 
sifting.    There  is  no  doubt  also  that  in  this  case 
there  is  no  finding  by  the  jury  how  this  blow  was 
caused,  and  in  most  cases  it  is  absolutely  neces- 
sary in  the  interests  of  public  justice  that  that 
should  be  done.    Therefore,  as  that  was  not  done 
in  this  case,  I  am  not  prepared  to  dissent  from 
the  view  that  has  been  taken,  notwithstanding  the 
circumstances,  which,  for  the  reasons  I  have  given, 
I  thought  I  was  bound  to  state  in  regard  to  a 
public  official  who  has  laborious  work  to  do,  who 
comes  here  to  defend  himself  without  notice,  and 
who  has  had  certain  facts  before  him  certainly 
not  unimportant.     The  great  thing  is  to  have 
publicity,  and  to  prevent  by  any  possible  chance 
there  being  a    miscarriage    of    justice  and  the 
person  who    has    committed    a  crime  not  being 
brought  to  justice ;  and  the  only  effect  of  another 
inquiry  will  be  to  further  those  interests.    There- 
fore for  thoee  reasons  I  assent  to  my  Lord's  view 
of  the  case. 

Ridley,  J— I  agree  with  the  judgment  of  my 
Lord.    I  think  he  has  clearly  expressed  whpt  is 
the  ancient  and  what  is  also  the  modern  duty 
of  a  coroner,  and  it  is  not  necessary  to  repeat 
anything  upon  that  point.    I  wish  merely  to  say 
this,  that  it  was  not  proper  in  ancient  days,  nor 
is  it  now    in  my  judgment,    that  the  coroner 
should  cease  inquiry  merely  on  having  arrived  at 
a  conclusion  that  some  injury  has  been  inflicted 
on  the  deceased.    I  am  speaking  of  the  general 
rule.    He  must  inquire,  as  a  rule,  how  that  injury 
came  to  be  inflicted.    It  is  now  conceded  by  all 
that   that   is    his    duty    in  general,  and    more 
particularly  it  applies  to  the  cases  where  there 
has  been  a  death  in  a  prison,  because  there  seems  at 
one  time  to  have  been  a  misapprehension,  to  some 
extent  at  all  events,  as  to  that,  and  it  seems  to 
have  been  thought  that,  if  you  once  can  arrive  at 
the   conclusion    that   no   one    in  the   gaol    is 
responsible  for  the  death,  there  is  an  end  of  the 
matter.    Mr.  Graham  has  told  us  that  he  does 
not  now  and  never  has  really  entertained   that 
view.    I  happen  to  have  Been  something  of  this 
matter  the  other  day   in  looking   through   the 
Coroners'   Rolls   which   were  published  by  the 
Selden   Society.     I  find  that  in   the    time   of 
Edward  II.  the  coroners  for  Northamptonshire 
were  required  to  inquire  into  the  case  of  several 
deaths    which    had   occurred    in   the  parish  of 
Northampton  in  the  reign  of  Edward  II.    Several 
of  the  prisoners  were  found  to  have  died  from 
ill-treatment  in  prison,  but  there  was  one  who 
had  died  from  an  injury  inflicted  upon  him  before 
he  arrived  in  prison.     The  coroner  found  and 
reported  that  that  was  the  fact,  and  he  went  on 
to  say  that  this  person,  who  had  committed  a 
burglary  and  was  being  taken  into  custody  for 
the  burglary,  resisted     apprehension    and    was 
struck  by  one  of  the  constables  or  bailiffs  in  the 
forehead  with  a  fork,  which  was  the  injury  which 
caused   his    death,    and     therefore   no    felony. 
Perhaps  it  is  hardly  worth  quoting  that  as  an 
authority,  because  it  is  here  conceded  that  the 
duty  of  the  coroner  does  not  terminate   merely 
because  he  has  found  that  no  one  in  the  prison 
is  to  blame.     That  case,  however,  is  singularly 
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like  the  present  one,  and  I  therefore  thought  that 
briefly  quoted  it  might  assist  the  position  which 
it  is  necessary  for  us  to  make  clear  in  the 
interests  of  the  public.  My  brother  Kennedy 
has  referred  to  the  inquiry  that  took  place  before 
the  magistrates  in  regard  to  this  matter,  in  the 
course  of  which  the  deceased  man  was  found  to 
have  committed  an  assault  and  was  sentenced 
to  imprisonment.  With  great  submission  to 
what  he  has  said,  I  think  first  of  all  that  we 
ought  not  to  allow  the  particular  facts  upon 
which  any  particular  case  has  'arisen  to  influence 
our  opinion  upon  the  general  principle  of  law; 
but  in  this  present  case,  if  we  are  to  hold  to 
principle,  I  am  not  able  to  see  how  it  should 
necessarily  follow  from  the  fact  that  the  justices 
convicted  the  deceased  man  of  assault  that 
therefore  this  injury  was  not  inflicted  by  Kish. 
If  there  was  a  fight,  which  it  appears  there 
was,  there  were  mutual  blows,  which  is  the 
conclusion  at  which  I  arrive,  and,  if  there  was 
a  fight  and  mutual  blows  in  the  course  of  which 
it  happened  that  Kish  inflicted  this  injury  with 
the  knocker  from  which  the  man  died,  it  would  be 
a  case  in  which — technically  or  not,  deserving  of 
punishment  or  not — it  would  seem  to  me  that  a 
case  of  manslaughter  would  be  established  upon 
which  it  would  be  proper  to  go  to  a  jury.  I  do 
not  say  that  that  would  be  the  result  of  it, 
because  very  likely  it  might  turn  out  otherwise. 
It  is  not  possible  to  say ;  out,  if  it  is  open  to  that 
reading  of  the  facts,  I  cannot  quite  follow  the 
coroner  in  thinking  that  the  inquiry  before  the 
magistrates  can  be  held  to  be  conclusive  of  that 
matter.  However,  I  wish  to  say  that  the  proper 
view  as  regards  that  point,  if  we  regard  that 
subject,  is  to  say  that  no  great  importance  should 
be  given  to  it  in  view  of  the  fact  that  we  are 
asked  on  principle  as  to  what  is  the  duty  of  a 
coroner.  With  the  rest  of  the  remarks  that  have 
been  made  I  entirely  agree. 

Rule    absolute,    without    costs.      Inquisition 
quashed  and  order  for  a  further  inquiry. 

Solicitor    for   the    Grown,    Solicitor    to   the 
Treasury. 


Thursday,  Aug.  3, 1905. 

(Before  Lord  Alverstonb,  O.J.,  Lawjranch 

and  Ridley,  J  J.) 

Hargreaves  (app.)  v.  Baldwin  (resp.).  (a) 

Motor-car— Driver— Information  for  driving  "  in 
a  manner  dangerous  to  the  public " — Evidence 
of  excessive  speed — Admissibility  of  evidence 
upon  charge  of  driving  "  in  a  manner  dangerous 
to  the  public  "—Motor  Car  Act  1903  (3  Edw.  7, 
c.  36),  s.  1,  sub.-s.  1. 

Upon  the  hearing  of  an  information  under  sect.  1, 
sub-sect.  1,  of  the  Motor  Car  Act  1903,  against 
the  driver  of  a  motor-car  for  having  driven  the 
motor-car  on  a  public  highway  "  in  a  manner 
which  was  dangerous  to  the  public,"  evidence  of 
the  speed  at  which  the  motor-car  was  driven  is 
admissible  and  may  be  taken  into  consideration 
by  the  justices,  although  the  sub- section  makes  it 
a  separate  and  distinct  offence  for  a  person  to 
drive  a  motor-car  on  a  public  hiqhway  "  at  a 
speed  which  is  dangerous  to  the  public." 

(•)  Reported  hj  W.  W.  0*1,  Esq.,  Berriftttr-ftft»LftW. 


Bex  v.  Wells  (91  L.  T.  Rep.  98)  explained  and 
distinguished. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Bedford  on  an  appeal  by  the  appel- 
lant Hargreaves,  of  Shinfield-grove,  Beading, 
from  a  conviction  by  the  justices  sitting  at  a  oourt 
of  summary  jurisdiction,  at  Biggleswade,  in  the 
county  of  Bedford,  on  the  20th  July  1904,  for  that 
he  the  said  Hargreaves  had,  on  the  5th  July  1904, 
driven  a  certain  motor-car  on  a  certain  public 
highway  there  situate,  called  Potton-road,  in  a 
manner  which  was  dangerous  to  the  publio, 
contrary  to  the  provisions  of  sect.  1  of  the  Motor 
Car  Act  1903  (3  Edw.  7.  o.  36),  in  respect  whereof 
the  justices  imposed  a  fine  of  51.  upon  the  defen- 
dant, and  ordered  that  he  should  pay  19*.  6d. 
costs. 

The  appeal  came  on  for  hearing  at  the  general 
quarter  sessions  of  the  peace  held  at  Bedford  on 
the  2nd  Nov.  1904,  when,  upon  hearing  counsel 
for  both  sides,  the  court  dismissed  the  appeal 
with  costs,  but  on  the  application  of  the  appellant 
they  consented  to  state  this  case. 

The  following  facts  were  proved  in  evidence 
before  the  court : — 

Upon  the  day  in  question,  the  5th  July  1904, 
about  5.45  in  the  afternoon,  one  Major  Sharp  was 
riding  a  bicycle  on  the  Potton-road,  between 
Sandy  and  Potton,  in  the  direction  of  Potton, 
Bedfordshire,  in  company  with  his  brother 
Richard  Sharp. 

Major  Sharp  was  riding  thirty  or  forty  yards 
ahead  of  his  brother;  about  fifty  yards  behind 
his  brother  a  cyclist  named  Hull  was  also  riding 
in  the  same  direction.  Immediately  in  front  of 
Major  Sharp  a  cart,  driven  by  one  Giddings,  was 
proceeding  at  a  walking  pace  on  the  left-hand  side 
of  the  road  and  in  the  same  direction. 

At  a  point  in  the  road  known  as  Deepdale  the 
appellant,  in  a  motor-car  of  25  horse-power,  pro- 
ceeding also  in  the  direction  of  Potton,  at  a  speed 
of  not  less  than  twenty  miles  per  hour,  overtook 
and  passed  without  mishap,  first  the  cyclist  Hull, 
and  then  the  cyclist  Richard  Sharp,  and  then 
came  up  to  Major  Sharp.  At  the  time  the 
appellant  came  up  to  Major  Sharp  he  (Major 
Sharp)  was  on  his  off-side  of  the  road,  preparing 
to  pass  the  cart  then  in  front  of  him  as  aforesaid. 
In  oonsequenoe  of  the  speed  at  which  the  appel- 
lant's motor-car  was  then  being  driven,  and  of 
the  appellant's  neglecting  to  slow  up  so  as  to 
permit  Major  Sharp  to  pass  the  cart  and  get  in 
front  of  it,  Major  Sharp  was  compelled  to  either 
place  himself  between  the  cart  and  the  appellant's 
motor-car,  or  turn  his  bicycle  sharply  across  the 
road  and  get  behind  the  cart.  In  attempting  to 
adopt  the  latter  course  Major  Sharp  fell  from 
his  bicycle  and  sustained  some  personal  injuries. 
Major  Sharp,  having  since  the  hearing?  before  the 
justices  gone  to  India,  was  not  called  before  the 
court  of  quarter  sessions ;  but  Police  Superinten- 
dent Williams,  in  cross-examination,  gave  the 
following  statements  as  having  been  made  by 
Major  Sharp  before  the  justices : 

Major  Sharp  said  he  was  flurried  by  the  noise  of  the 
motor,  not  having  heard  the  horn ;  that  he  got  to  the 
side  of  the  road  at  qniokly  as  he  oonld.  He  did  not  say 
he  orosted  the  road,  bnt  that  there  was  a  bank  of  dust 
so  that  he  oonld  not  see,  and  he  attributed  the  aooident 
to  getting  too  near  the  loose  stones  at  the  side  of  the 
road.  He  did  not  attribute  the  aooident  to  getting  round 
theoari 
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The  oar  did  not  atop  or  slacken  its  speed,  but 
proceeded  on  its  way,  and  passed  a  horse  and 
cart  in  charge  of  a  man  named  Hills  at  consider- 
able speed  about  half  a  mile  further  on  (thereby 
frightening  the  horse  and  causing  it  to  become 
restive) ;  but  the  horse  was  admittedly  afraid  of 
motor-cars,  and  Hills  was  at  its  head  when  the 
motor-car  passed. 

It  was  established  by  the  respondent's  evidence 
that  the  day  was  dry  and  dusty,  and  that  there 
was  a  "following"  wind;  that  the  appellant 
sounded  his  horn  on  approaching  the  cyclists 
more  than  once ;  that  he  was  driving  on  his  proper 
side  of  the  road ;  that  the  road  was  straight,  with 
a  clear  view  for  some  900  yards  where  the  acci- 
dent took  place,  and  that  the  metalled  portion 
was  about  20  feet  broad. 

It  was  contended  by  counsel  for  the  appellant : 
(a)  That  upon  a  charge  under  sect.  1,  bud- sect.  1, 
of  the  Motor  Gar  Act  1903  of  driving  a  motor-car 
"in  a  manner  which  is  dangerous  to  the  public, 
having  regard  to  all  the  circumstances  of  the 
case  .  .  ."evidence  as  to  excessive  or  dangerous 
speed  was  irrelevant,  and  ought  not  to  be  taken 
into  consideration,  since  by  the  same  section  to 
drive  a  motor*  car  "  at  a  speed  which  is  dangerous 
to  the  public,  having  regard  to  all  the  circum- 
stances of  the  case  .  .  . "  is  constituted  a 
separate  offence.  (6)  That,  apart  from  evidence 
of  excessive  speed,  there  was  no  evidence  before 
the  court  that  the  appellant  had  driven  his 
motor-car  "  in  a  manner  which  was  dangerous  to 
the  public." 

It  was  contended  by  counsel  for  the  respondent : 
(a)  That,  in  dealing  with  the  offence  charged 
against  the  appellant,  speed  was  an  element  to  be 
taken  into  consideration,  (b)  That,  anite  apart 
from  the  question  of  speed,  regard  being  had  to 
all  the  circumstances  of  the  case,  and  particularly 
to  the  amount  of  the  traffic  then  upon  the  high- 
way, there  was  evidence  upon  which  the  justices 
could  find  that  the  appellant  had  committed  the 
offence  charged  against  him. 

The  justices  in  quarter  sessions  overruled  the 
appellant's  first  contention,  and  they  also  found 
as  a  fact  that,  apart  from  the  que  Bt ion  of  speed, 
the  appellant  did  on  the  day  in  question  drive 
the  motor-car  on  a  public  highway  in  a  manner 
dangerous  to  the  public,  regard  being  had  to  all 
the  circumstances  of  the  case,  and  they  thereupon 
dismissed  the  appeal  with  costs,  as  before  stated. 

The  question  for  the  opinion  of  the  court  was 
whether  the  court  of  quarter  sessions  were  right 
in  dismissing  the  appeal. 

If  the  court  should  be  opinion  in  the  affirmative, 
then  the  order  of  quarter  sessions  was  to  be 
affirmed;  if  in  the  negative  then  the  order  of 
quarter  sessions  was  to  be  quashed,  and  the 
court  was  requested  to  give  such  judgment  or  to 
make  such  order  as  ought  to  have  been  given  or 
made  by  the  Court  of  Quarter  Sessions. 

The  Motor  Oar  Act  1903  (3  Edw.  7,  c.  36) 
provides : 

Saot.  1  (1).  If  any  person  drives  a  motor-oar  on  a 
public  highway  recklessly  or  negligently,  or  at  a  speed 
or  in  a  manner  which  is  dangerous  to  the  pnblio,  having 
regard  to  all  the  oironmstances  of  the  oase,  including  the 
nature,  condition,  and  use  of  the  highway  and  to  the 
amount  of  iraffio  which  actually  is  at  the  time,  or  wbioh 
might  reasonably  he  expected  to  be,  on  the  highway, 
that  person  shall  be  guilty  of  an  ofl\noe  under  this 
Act. 

Mao.  Cab.— Vol.  XXII. 


Sect.  11  (1).  A  person  guilty  of  an  offenoe  under  this 
Aot,  for  which  no  speoial  penalty  is  provided,  shall  be 
liable  on  summary  conviction  in  respect  of  each  offenoe 
to  a  fine  not  exceeding  twenty  pounds,  or  in  the  oase  of 
a  second  or  subsequent  conviction  to  a  fine  not  exceed- 
ing fifty  pounds,  or  in  the  discretion  of  the  court  to 
imprisonment  for  a  period  not  exceeding  three  months. 
(2)  Any  person  adjudged  to  pay  a  fine  exceeding  twenty 
shillings  under  this  Aot  may  appeal  against  the 
conviction,  in  the  same  manner  as  he  may  appeal  if 
ordered  to  be  imprisoned  without  the  option  of  a 
fine. 

H.  St.  John  Bathes  for  the  appellant. — The 
conviction  in  this  case  is  bad  and  ought  to  be 
quashed.  The  charge  upon  which  the  appellant 
was  convicted  was  the  charge  under  sect.  1, 
sub-sect.  1,  of  the  Motor  Gar  Act  1903,  for  driving 
his  motor-car  on  the  highway  "in  a  manner 
which  was  dangerous  to  the  public,  having  regard 
to  all  the  circumstances  of  the  case."  Upon  this 
charge  evidence  was  given  that  the  appellant  was 
driving  at  an  excessive  speed.  That  evidence  was 
inadmissible.  In  Bex  v.  Wells  (91  L.  T.  Rep.  98), 
it  was  held  that  in  sect.  1,  sub-sect.  1,  of  the 
Motor  Gar  Act  1903,  '*  driving  at  a  speed  which 
is  dangerous  to  the  public,"  and  "  driving  in  a 
manner  which  is  dangerous  to  the  public/'  con- 
stitute two  separate  and  distinct  offences  under 
the  section,  and  it  was  held  that  where  a  person 
was  summoned  and  convicted  of  driving  a  motor- 
car in  a  public  highway  "at  a  speed  or  in  a 
manner"  which  was  dangerous  to  the  public, 
the  conviction  was  bad  inasmuch  as  it  coupled  two 
separate  and  distinct  offences  together,  and  did 
not  specify  the  particular  offenoe  of  which  the 
person  was  convicted.  There  being  therefore  two 
offences,  upon  a  charge  of  one  offence,  evidence 
relating  to  the  other  offence  ought  not  to  be 
given ;  and  upon  a  charge,  as  in  this  case,  of  driving 
in  a  manner  which  was  dangerous  to  the  public, 
evidence  as  to  driving  at  an  excessive  speed  ought 
not  to  be  given,  as  that  relates  to  the  totally 
separate  offence  of  driving  at  a  speed  whioh  is 
dangerous  to  the  public.  [Lord  Alybbstonbt, 
O.J. — In  Bex  v.  WeUs  (ubi  sitp.),  we  never  said 
that  such  evidence  might  not  do  considered  by 
the  justices.]  It  is  submitted  that  the  evidence 
as  to  excessive  speed  was  not  admissible,  and 
that,  apart  from  that  evidence,  there  was  no 
other  evidence  before  the  justices.  [Lord  Alvbb- 
stone,  C.J. — The  quarter  sessions  found  as  a 
fact  that,  apart  from  the  question  of  speed,  the 
appellant  did  drive  the  motor-car  on  the  day  in 
question  in  a  manner  which  was  dangerous  to  the 
public,  and  that  was  a  question  of  fact  for  them.] 
The  appellant  is  tried  upon  an  information  which, 
although  not  double,  in  the  sense  of  containing 
two  offences,  as  in  Bex  v.  WeUt  (ubi  9up.),  is  really 
open  to  the  same  objection  by  the  admission  of 
evidence  which  is  applicable  to  a  different 
offenoe.    He  referred  to 

Hamilton  v.  WaXUr,  67  L.  T.  Eep.  200 ;   (1892) 

2  Q.  B.  25 ; 
CotUritl  v.  Lempriere,  62  L.  T.  Rep.  695 ;  24  Q.  B. 

Div.  634. 

Stimton,  for  the  respondent,  was  not  called 
upon. 

Lord  Alybbstonb,  O.J. — In  this  oase  the 
appellant  was  convicted  of  driving  a  motor-car  on 
a  public  highway  in  a  manner  which  was  dan* 
gerous  to  the  public,  and  it  was  contended  on 
his  behalf  that  the  justices  were  wrong.    I  cannot 
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agree  with  that  contention.  I  am  clearly  of  opinion 
that  one  cannot  consider,  or  might  not  be  able 
to  consider,  the  question  of  driving  in  a  manner 
which  is  dangerous  to  the  public  in  such  cases  as 
these  without  considering  the  speed  at  which  the 
person  was  driving,  and  I  therefore  think  that 
speed  is  an  element  which  can  be  taken  into  con- 
sideration when  the  charge  is  one  of  driving  to 
the  danger  of  the  public.  However  that  may  be, 
I  am  also  clearly  of  opinion  that  there  was  evi- 
dence, apart  from  the  question  of  speed,  upon 
which  the  quarter  sessions  could  find,  as  they 
have  done,  that  the  appellant  was  driving  to  the 
danger  of  the  public,  and  therefore  this  court 
cannot  interfere.  It  has  not  been  shown  that 
there  was  any  mistake  of  law,  and  therefore  this 
appeal  must  be  dismissed. 

Laweance,  J. — I  agree. 

Ridley,  J.-I  agree.  Appml  di8mi88ed. 

Solicitors  for  the  appellant,  Oribble,  Oddie,  and 
Co ,  for  J.  Lyon,  Cambridge. 

Solicitors  for  the  respondent,  Purkis  and  Co., 
for  Piper  and  Piper,  Bedford. 


July  31,  Aug.  1  and  4, 1905. 

Before  Lord  Alveestone,  C.J.,  Lawrance  and 

Ridley,  JJ.) 

Rex  v.  Beailsfobd  and  McCulloch.  (a) 

Criminal  law — Conspiracy — Conspiring  to  do  an 
act  tending  to  public  mischief — Combination  to 
procure  passport  in  name  of  one  person  to  be 
used  by  another  person  —  Indictable  misde- 
meanour. 

A  combination  of  persons  for  the  purpose  of 
obtaining,  and  the  obtaining  from  the  Foreign 
Office  of  a  passport  by  the  false  statement  or 
representation  that  it  is  intended  for  the  use  and 
protection  of  a  certain  named  person  while 
travelling  in  a  foreign  country  whereas  in  fact 
it  is  intended  to  be  used  by  a  different  person 
not  recommended  to  the  Foreign  Office,  is  an 
indictable  misdemeanour  at  common  law,  upon 
the  ground  that  it  is  an  act  which  is  injurious 
to  the  public  and  tends  to  bring  about  public 
mischief. 

In  such  a  case  it  is  for  the  court,  and  not  for  the 
jury,  to  determine  whether  the  act  done  might 
tend  to  public  mischief  or  not,  and  it  is  for  the 
court  to  direct  the  jury  upon  that  point,  as  it  is 
not  an  issue  of  fact  upon  which  evidence  can  be 
given. 

Motion  in  arrest  of  judgment  upon  an  indictment 
for  conspiracy  against  the  defendants  Brailsford 
and  McCulloch,  who  were  tried  before  Lord 
Alverstone,  C.J.  and  a  special  jury  in  the  King's 
Bench  Division,  the  indictment  having  been 
removed  into  the  High  Court  from  the  Central 
Criminal  Court,  and  were  found  guilty  on  the  first 
count  of  the  indictment  for  conspiring  to  obtain 
from  the  Foreign  Office  a  passport  in  the  name 
of  the  defendant  McCulloch,  on  the  false  repre- 
sentation that  he  intended  to  use  it  himself  for 
travelling  in  Russia,  whereas  in  fact  it  was 
intended  to  be  used  by  another  person. 

The  indictment  recited  that 

The  Principal  Secretary  of  State  for  Fbreign  Affairs, 

(•)  Reported  by  W.  W.  O&a,  Esq.,  Barrtstar-at-Law. 


acting  on  behalf  of  the  King,  grants  to  subject*  of  the  Kinf 
intending  to  travel  in  certain  foreign  countries,  amongst 
others,  in  the  dominions  of  the  Czar  of  Russia,  pass- 
ports under  the  hand  of  the  King's  Principal  Secretary 
of  State  for  Foreign  Affairs,  in  pursuance  of  the  friendly 
and  peaceable  relations  existing  between  the  King  and 
the  Czar  of  Russia  and  their  subjects  respectively,  the 
passports  being  addressed  to  all  those  in  the  dominions 
of  the  Czar  whom  it  might  oonoern  requesting  and 
requiring  them  in  the  name  of  the  King  to  allow  the 
liege  subjects  of  the  King  being  in  possession  and  pro- 
ducing nuoh  passports  granted  as  aforesaid  to  pass 
freely  and  without  let  or  hindrance,  and  to  afford  them 
every  assistance  and  protection  of  whioh  they  might 
stand  in  need  when  travelling  in  the  dominions  of  the 
Czar;  that  the  said  passports  are  so  granted  by  and 
with  the  authority  of  the  King  to  British-born  liege 
subjects  of  the  King  under  certain  regulations  issued 
by  and  with  the  authority  of  the  Principal  Secretary  of 
State  for  Foreign  Affairs  whioh  require  the  production 
of  a  declaration  by  such  subject  intending  to  travel  to 
and  in  the  dominions  of  the  Czar  of  Russia  with  such 
passport  wherein  he  declares  that  he  is  a  British 
subject,  his  declaration  being  verified  by  another 
declaration  made  by  a  person  resident  in  the  United 
Kingdom  following  one  of  certain  specified  pro- 
fessions and  employments,  declaring  to  the  beet  of 
his  knowledge  and  belief  that  the  declaration  there- 
tofore made  by  the  subject  requiring  the  passport 
was  true,  and  that  sueh  subject  was  a  fit  and  proper 
person  to  receive  such  passport,  whioh  regulations 
further  require  that  the  subject  to  whom  such  a  passport 
has  been  issued  should  sign  such  passport  as  soon  as 
he  receives  it  from  the  Principal  Secretary  of  State, 
and  thereafter  before  commencing  to  travel  in  the 
dominions  of  the  Czar  of  Russia,  the  subject  should 
present  the  same  for  examination  at  the  Russian  Consu 
late  General  in  London,  and  subjects  of  the  King  who 
had  complied  with  the  regulations  were  wont  to  travel 
to  and  in  the  dominions  of  the  Czar  of  Russia  with 
suoh  passports  so  granted,  and  whilst  travelling  in 
those  dominions  upon  their  lawful  business  or  pleasure 
to  receive  and  obtain  under  and  in  pursuance  of  the 
request  of  the  King  contained  in  such  passport,  assist- 
ance and  protection  and  permission  to  pass  freely  and 
without  let  and  hindranoe  from  those  m  the  foreign 
State  to  whom  the  passport  was  addressed. 

And  the  indictment  further  recited  that 

The  defendants  Henry  Brailsford  and  Arthur  McCul- 
loch, well  knowing  the  premises,  on  the  1st  Oct.  1904 
and  on  divers  other  days  thereafter,  in  the  county  of 
London  and  within  the  jurisdiction  of  the  Central 
Criminal  Court,  unlawfully  did  conspire,  oombine,  con- 
federate, and  agree  together  and  with  divers  other 
persons  unknown,  unlawfully  and  fraudulently  by  divers 
false  pretences  and  misrepresentations  upon  and  by 
virtue  of  a  oertain  declaration  made  in  pursuance  of  the 
above  regulations,  and  subscribed  by  the  defendant 
McCulloch  and  verified  by  another  declaration  made  and 
subscribed  by  one  Bertram  Christian,  whioh  declaration 
so  signed  by  MoCullooh  was  followed  by  an  application 
for  a  passport  for  the  purpose  of  travelling  to  and  in  the 
dominions  of  the  Czar  of  Russia,  which  application 
falsely  to  the  knowledge  of  the  defendants  pretended 
and  represented  that  he  the  said  MoCullooh  truly  applied 
for  and  desired  suoh  a  passport  as  aforesaid  to  be  issued 
to  himself  for  the  purpose  of  himself  travelling  in 
Russia,  whereas  in  truth  and  in  fact  the  defendant 
MoCullooh  did  not  truly  apply  for  and  desire  such  pass- 
port to  be  issued  to  himself  for  the  purpose  of  himself 
travelling  in  Russia,  and  that  the  defendants  so  con- 
spired to  obtain  from  and  cause  to  be  issued  by  the 
Principal  Secretary  of  State  for  Foreign  Affairs  a  pass- 
port  to  and  in  the  name  of  MoCullooh  reoommending 
and  entitling  him  to  the  exercise  and  enjoyment  of  the 
privileges  afforded  to  the  subjects  of  the  King  while 
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travelling  with  euoh  passports  in  Russia,  in  order  that 
ud  with  intent  that  the  passport  haying  been  so  issued 
to  MeColloeh  in  his  own  name  should  thereafter  be 
wrongfully  and  fraudulently  used  by  some  person  whose 
name  is  unknown  other  than  the  said  MoCullooh  for  the 
purpose  of  travelling  in  the  dominions  of  the  Czar  in 
the  name  of  MoCullooh  and  as  a  subject  of  the  King, 
and  as  the  person  to  whom  the  passport  had  been  issued 
by  the  Secretary  of  State. 

The  indictment  farther  recited  that 

The  defendants  in  pursuanoe  of  the  said  conspiracy 
did  cause  and  procure  to  be  forwarded  to  the  Marquess 
of  Lsosdowne  at  the  Foreign  Office  a  declaration  dated 
ths  25th  Oct  1904,  signed  by  the  defendant  MoCullooh, 
ted  another  declaration  signed  by  Bertram  Christian, 
which  declarations  were  as  follows  : 

I,  ths  undersigned,  Arthur  Henry  Muir  MoCullooh, 
residing  at  Ardwali,  Gate  house,  N.B.,  at  present  resid- 
ing at  9,  Berwiok-street,  All  Saints,  Manohester,  hereby 
declare  that  I  am  a  British-born  snbjeot,  having  been 
born  at  Edinburgh,  on  the  25th  July  1860,  and  not 
bating  lost  the  status  of  British  subject  thus  acquired, 
end  I  hereby  apply  for  a  passport  for  the  purpose  of 
travelling  to  Russia. 

And  I,  the  undersigned  Bertram  Christian,  barrister- 
at-law,  residing  at  1,  Temple-gardens,  E.C.,  hereby 
declare  that  to  the  best  of  my  knowledge  and  belief  the 
above  made  declaration  of  the  said  Mr.  A.  H.  M. 
MoCullooh  is  true,  and  that  he  is  a  fit  and  proper  person 
to  receive  a  passport. 

The  indictment  f  art  her  recited  that 

The  defendants  in  further  pursuanoe  of  the  said  con- 
spiracy did  procure  to  be  delivered  to  them  upon  and  by 
virtue  of  those  declarations  and  application  a  passport 
signed  by  the  Marquess  of  Lanedowne  in  the  following 
words  : 

We,  Henry  Charles  Marquess  of  Lanedowne,  .  .  . 
His  Majesty's  Principal  Secretary  of  State  for  Foreign 
Affairs,  request  and  require  in  the  name  of  His  Majesty 
all  those  whom  it  may  oonoern  to  allow  Mr.  Arthur 
Henry  Muir  MoCullooh  (a  British  subject)  travelling  to 
Russia  to  pass  freely  without  let  or  hindrance,  and  to 
afford  him  every  assistance  and  protection  of  which  he 
may  stand  in  need.  Given  at  the  Foreign  Offioe, 
London,  the  28th  day  of  October  1904.— (Signed) 
Lansdownb. 

The  indictment  farther  recited  that 

The  defendants  and  other  persons  whose  names  were 
unknown  afterwards  and  in  pursuance  of  the  said  un- 
lawful conspiracy  did  oause  and  procure  to  be  signed 
upon  the  said  pas*  port  by  some  person  whose  name  is 
unknown  other  than  the  defendant  MoCullooh,  a  signa- 
ture purporting  to  be  the  signature  of  the  said  Mo- 
Cullooh under  the  words  appearing  upon  the  face  of  the 
passport "  signature  of  the  bearer,"  and  that  the  defen- 
dants in  further  pursuance  of  the  said  unlawful  con- 
spiracy on  the  14th  Nov.  1904,  did  produce  the  passport 
at  the  Consulate- General  of  Russia,  at  17,  Great  Win- 
chester-street, London,  and  there  and  then  procured  the 
same  to  be  vised  and  signed  by  the  Russian  Consul* 
General,  and  that  the  defendants  in  further  pursuanoe 
of  the  conspiracy  did  send  and  cause  and  prooure  to  be 
sent  the  passport  having  thereon  the  vise*  and  signature 
of  the  Russian  Consul- General  out  of  the  United 
Kingdom  to  a  certain  person  or  persons  unknown  for  use 
when  in  Russia  by  a  person  whose  name  is  unknown 
other  than  the  said  McCulloch  with  the  intent  and 
purpose  that  the  passport  should  be  s;  used  in  the 
dominions  of  the  Czar  of  Russia  by  the  said  person 
whose  name  is  unknown  to  the  evil  example  of  all  others 
in  the  like  case  offending,  in  contempt  of  our  said  Lord 
the  King  and  his  laws,  in  fraud  of  the  said  regulations 
issued  by  and  with  the  authority  of  the  said  prinoipal 
8earetary  of  State  for  Foreign  Affaire,  to  the  injury  and 


prejudioe  and  disturbance  of  the  lawful,  free,  and  cus- 
tomary intercourse  existing  between  the  liege  subjects 
of  our  said  Lord  the  King  and  the  subjects  of  the  said 
Czar  of  Russia  to  the  public  mischief  of  the  said  liege 
subjeots,  and  to  the  endangerment  of  the  continuance 
of  the  peaceful  relations  between  our  said  Lord  the  King 
and  the  said  Czar  of  Russia  and  their  subjeots  respec- 
tively, and  against  the  peaoe  of  our  said  Lord  the  King, 
his  Crown,  and  dignity. 

There  was  a  second  count  in  the  indictment 
alleging  that  the  defendants  obtained  the  pass- 
port by  similar  fake  and  fraudulent  pretences 
and  misrepresentations,  but  without  any  allega- 
tion of  conspiracy. 

At  the  trial  before  Lord  Alverstone,  O.J.  and  a 
special  jury,  in  the  King's  Bench  Division,  on 
the  26th  July,  Mr.  Bertram  Christian  was  called 
as  a  witness,  and  explained  the  circumstances 
under  which  he  signed  the  application  form  for 
the  passport  for  the  defendant  MoCullooh ;  that 
he  did  not  personally  know  McCulloch,  and  that, 
as  the  form  did  not  seem  to  imply  that  personal 
knowledge  was  necessary  before  signing  the 
application  form,  he  signed  it  at  the  request  and 
upon  the  representation  of  the  defendant  Brails* 
ford,  whom  he  had  known  for  several  years  as  a 
man  of  high  character,  that  the  application  was  a 
bond  fide  application  for  the  defendant  McCulloch 
whom  he  (Brailsford)  had  known  as  an  old  friend. 

The  manager  of  the  Hotel  Bristol  in  St. 
Petersburg  was  called  and  stated  that  in  Jan. 
1905  a  man,  who  stated  that  he  came  there  from 
Riga  on  private  business,  came  to  the  hotel  and 
stayed  about  a  month;  that  this  man  handed 
witness  the  passport  and  witness  took  it  to  the 
police  and  received  it  back  vised;  after  a  few 
day 8  the  man  asked  to  have  it  returned  to  him, 
and  it  was  returned  to  him ;  that  on  the  night  of 
the  25th  Feb.  an  explosion  took  place  in  this 
man's  room,  and  it  was  found  that  the  man  was 
killed  as  a  result  of  the  explosion,  and  the  pass- 
port was  found  upon  his  body  by  the  police.  He 
had  passed  under  the  name  of  McCulloch,  and 
the  passport  bore  that  signature. 

In  a  statement  made  and  signed  by  the  defen- 
dant McCulloch,  and  admitted  in  evidence,  he 
stated  that  about  the  end  of  Oct  1904  Brailsford 
wrote  to  him  and  asked  him  if  he  would  fill  up  a 
form  of  application  for  a  passport  for  the  purpose 
of  helping  someone  to  get  literature  into  Russia, 
and  he  consented  to  do  so  to  oblige  him,  and  he 
filled  up  the  form,  but  he  himself  had  no  inten- 
tion ox  going  to  Russia;  that  the  signature 
"McCulloch"  to  the  application  was  in  his  hand- 
writing,  but  the  signature  "  McCulloch  "  to  the 
passport  was  not  in  nis  handwriting. 

Evidence  was  given  that  both  the  defendants 
were  men  of  high  character  and  standing. 

Lord  Alverstone,  C.J.  directed  the  jury  that,  if 
persons  agreed  together  to  obtain  a  document  of 
the  character  of  a  passport,  knowing  that  it  would 
be  used  by  another  person  than  the  person 
for  whom  it  was  obtained,  that  would  be  an 
offence  that  would  bring  the  persons  guilty  of  it 
within  the  criminal  law;  and  that,  if  the  jury 
were  satisfied  that  the  defendants  had  combined 
to  obtain  this  passport  in  the  way  described,  they 
ought  to  find  a  verdict  against  them. 

The  jury  found  the  defendants  guilty  of  con- 
spiracy, and  said  that  they  had  not  considered  the 
second  count,  and  the  learned  judge  directed  a 
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verdict  of  not  guilty  on  the  second  count  in  the 
indictment. 

Sentence  was  postponed,  in  order  to  give  the 
defendants  an  opportunity  of  raising  before  the 
Divisional  Court  certain  objections  to  the  indict- 
ment on  legal  grounds. 

July  3.— Sir  Robert  T.  Reid,  K.C.  (J.  A.  Simon 
with  him)  for  the  defendants. — We  move  in 
arrest  of  judgment  upon  the  ground  that  the  in- 
dictment shows  no  indictable  offence,  and  also  for 
a  new  trial,  and  the  proceedings  on  motions  in 
arrest  of  judgment  are  generally  the  same  as 
upon  a  motion  for  a  new  trial :  (Short  and  Mellor, 
p.  254).  [Lord  Alvbrstone,  G.J. — The  two 
things,  notice  of  motion  for  a  new  trial  and  to 
enter  judgment  for  the  defendants  non  obstante 
veredicto  are  two  separate  things,  and  must  be 
kept  distinct.]  Then  with  regard  to  the  motion 
in  arrest  of  judgment,  all  that  is  stated  in  this 
indictment  is  that  the  effect  of  what  was  done 
was  to  endanger  the  relations  existing  between 
Great  Britain  and  the  Czar  of  Russia.  The 
indictment  comes  to  that,  and  does  not  state  that 
it  was  tbe  intention  of  the  defendants  so 
to  embroil  the  two  countries.  The  ques- 
tion then  is,  Is  the  obtaining  by  A.  of  a  pass- 
port intended  to  be  used  by  B.  in  itself 
a  criminal  offence.  The  Crown  will  have  to 
prove  that  the  mere  fact  of  combining?  to 
obtain  such  a  passport  is  in  itself  a  criminal  act. 
[Lord  Alvbrstone,  C.J. — The  ground  on  which 
the  counts  might  be  held  to  be  good  is  "acts 
deemed  to  be  injurious  to  the  public,"  and  "  acts 
involving  public  mischief,"  Stephen's  Criminal 
Law,  5th  edit.,  pp.  123-4].  In  Wright  on  the 
Law  of  Conspiracies,  p.  28,  there  is  set  out  a  list 
of  combinations  which  may  be  criminal,  although 
they  are  for  acts  not  criminal  apart  from  com- 
bination, and  the  act  alleged  to  have  been  done 
in  the  present  case  is  not  one  of  them.  At  the 
very  utmost  the  conspiracy  in  this  case  was  a 
conspiracy  to  do  an  act— not  criminal — which 
might  be  iojurious  to  the  public.  The  first 
question  therefore  is,  can  a  person  be  indicted  for 
going  to  the  Foreign  Office  and  obtaining  a  pass- 
port intended  to  be  used  by  another  person. 
There  is  no  case  in  the  books  to  show  that  such 
an  act  is  a  malum  in  se.  If  it  is  so  laid  down 
cow  then  this  court  would  be  laving  that  down 
for  the  first  time  and  would  be  declaring  a  new 
criminal  offence.  In  Stephen's  History  of  the 
Criminal  Law,  vol.  3,  p.  359,  the  learned  author, 
speaking  of  the  power  of  the  court  to  declare  new 
offences,  proceeds :  "  Though  the  existence  of  this 
power  as  inherent  in  the  judges  has  been  asserted 
by  several  high  authorities  for  a  great  length  of 
time,  it  is  hardly  probable  that  any  attempt 
would  be  made  to  exercise  it  at  the  present  day ; 
and  any  such  attempt  would  be  received  with 
great  opposition,  and  would  place  the  bench  in  an 
invidious  position.  The  last  occasion  on  which 
such  a  course  was  taken  was  the  treatment  of 
conspiracies  in  restraint  of  trade  as  a  common 
law  misdemeanour."  In  Stephen's  Digest  of 
Criminal  Law,  5th  edit.,  p.  123,  art.  178,  the 
learned  author  deals  with  "  undefined  misdemean- 
ours," and  from  the  instances  there  given  this 
offence  would  not  be  an  indictable  misdemeanour. 
He  says  that  acts  deemed  to  be  injurious  to  the 
public  have  in  some  instances  been  held  to  be 
misdemeanours,  but  it  is  only  where  there  is  an 


analogy  between  such  acts  and  other  acts  which 
had  been  held  to  be  misdemeanours  (see  also 
Bl.  Com.,  vol.  4  (edit.  1825),  p.  162).  In  Treeve's 
case  (2  East's  Pleas  of  the  Crown,  p.  821),  the 
defendant,  Treeve,  a  common  brewer,  was  indicted 
for  selling  bad  food  to  French  prisoners  of  war 
who  were  detained  in  this  country,  and  he  was 
convicted,  and  upon  a  motion  in  arrest  of  judg- 
ment on  the  ground  that  the  offence  was  not 
indictable  the  court  upheld  the  conviction.  That 
was  a  well-known  offence,  and  the  case  was 
really  tried  as  a  conspiracy  to  do  an  act  tending 
to  public  mischief.  [Lord  Alvbrstone,  C.J.~ 
Is  not  the  offence  here  analogous  to  that  in 
Treeve's  case  (ubi  sup.),  which  was  the  case  of  an 
act  tending  to  bring  the  King's  name  into  dis- 
credit. I  find  from  the  book  containing  the 
original  notes  of  the  judges  that  that  was  the 
offence  in  the  original  indictment,  and  the  case 
did  not  proceed  on  the  basis  of  its  being  a  well- 
known  offence  at  common  law.]  [He  referred  on 
this  point  to  Wright  on  Criminal  Conspiracies, 
pp.  30,  78,  92,  and  to  O'ConneW*  case,  p.  94.] 
Those  are  really  conspiracies  to  commit  a  crime, 
and  it  is  said  at  p.  30  that  combinations  directed 
against  the  government  or  public  safety  may  be 
criminal,  although  the  acts  might  not  be  criminal 
in  the  absence  of  combination.  The  case  of  Regs 
v.  Jameson  (75  L.  T.  Rep.  77 ;  (1896)  2  Q.  B.  425), 
was  under  the  Foreign  Enlistment  Act  1870,  and 
it  was  never  suggested  that  there  was  any 
offence  apart  from  that  Act.  So,  in  the  case  of 
the  Alabama  no  suggestion  was  ever  made  that  it 
was  indictable,  though  it  was  a  conspiracy.  The 
cases  are  all  oases  of  conspiracy  to  commit  a 
crime.  The  indictment  in  this  case  is  far  too 
wide.  It  is  not  alleged  that  the  object  of  the 
defendants  was  hostility  to  this  country ;  it  does 
not  say  that  there  was  any  intent  to  endanger  the 
peace  of  the  kingdom  as  between  this  country 
and  the  Czar.  It  simply  states  that  the  defen- 
dants had  conspired  to  obtain  for  McCullooh  this 
passport  to  be  used  by  somebody  else.  That  was 
not  a  crime  and  no  criminal  proceedings  can  be 
taken  in  respect  of  it. 

Sir  Robert  Finlay  (A.-G.)  and  Sir  Edward 
Carson  (S.-G.)  {H.  Sutton,  C.  W.  Mathews,  and 
Bodkin  with  them)  for  the  Crown. — The  indict- 
ment disclosed  an  indictable  offence,  and  the 
defendants  were  properly  convicted.  Our  law 
consists  in  applying  old  and  well  established 
principles  to  new  circumstances  as  they  arise, 
and  the  principles  of  the  common  law  can  adapt 
themselves  to  new  combinations  of  circumstances : 
(see  the  opinions  of  the  judges  when  consulted  on 
the  Codification  of  the  Criminal  Law,  vol.  53  of 
Parliamentary  Papers  for  the  year  1854,  pp.  7,  9, 
19,  23,  and  43).  Coming  to  the  authorities,  they 
clearly  establish  that  the  indictment  disclosed  an 
indictable  offence.  In  Rex  v.  Higgins  (2  East,  5, 
at  pp,  20-21),  Lawrence,  J.  says  (at  p.  21): 
"  Secondly,  all  offences  of  a  public  nature,  that  is 
all  such  acts  or  attempts  as  tend  to  the  prejudice 
of  the  community  are  indictable."  In  Rex  v. 
Wheatly  (2  Burr.,  at  p.  1127)  Lord  Mansfield  says : 
"  The  offence  that  is  indictable  must  be  such  a 
one  as  affects  the  public.  As  if  a  man  uses  false 
weights  and  measures  and  sells  by  them  .  .  . 
so  if  a  man  defrauds  another  under  false  tokens. 
For  these  are  deceptions  that  common  care  and 
prudence  are  not  sufficient  to  guard  against.  So, 
if  there  be  a  conspiracy  to  cheat.    .     .     .    Those 
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oases  are  muoh  more  than  mere  private  injuries ; 
they  are  public  offences  "  and  at  p.  1129  he  points 
oat  that  if  there  be  a  conspiracy  it  is  another 
case.  The  principle  there  is  that  a  combination 
to  do  a  wrong  thine  becomes  a  public  wrong  on 
account  of  the  combination,  and  the  present  case 
comes  within  that  principle.  The  defendants 
combined  to  do  this  thing,  knowing  that  the 
intention  was  to  hand  over  this  passport  to  be 
used  by  another  person.     That  is  within  the 

Jublic  mischief   aimed    at  in   these   cases.    In 
efferye  v.  Boosey    (4  H.  L.    Gas.,  at.  p.    936) 
Pollock,  G.B.  quoted  what  was  said  by  Willee,  J. 
in  Millar  v.  Taylor,  f4  Bnrr.  2303),  and  said :  "  I 
entirely  agree  with  the  spirit  of  this  passage,  so 
far  as  it  regards  the  repressing  what  is  a  public 
evil,  and  preventing  what  would  become  a  general 
mischief     ...     I   think  the    common   law 
is  quite  competent  to  pronounce  anything  to  be 
illegal  which  is    manifestly  against  the  public 
good."    Pollock,  O.B.  there  recognises  the  prin- 
ciple that  whatever  is  a  public  mischief  is  an 
indictable  offence.     That  passage  is  cited  with 
approval  in  Stephen's  History  of  the  Criminal 
Law,  vol.  3,  p.  359 ;    and  in  Stephen's  Digest  of 
Criminal  Law  (5th  edit,  p.  305,  art.  365)  it  is  said  : 
"Everyone  commits  the  misdemeanour  of  con- 
spiracy  who  agrees  with  any  other  person  or 
persons  to  do  any  act  with  intent  to  defraud  the 
public    .    .    .    such     a     conspiracy     may    be 
criminal,  although  the  act  agreed  upon  is  not  in 
itself  a  crime."   Boiler,  J.  in  Young  v.  The  King  (3 
T.  R.,  at  p.  104),  says :  "  To  make  an  offence  indict- 
able at  common  law  it  must  be  public  in  its  nature." 
In  these  cases  the  public  nature  of  the  offence 
was  in  the  using   of  false  weights  and  measures ; 
here  it  is  in  the  doing  of  an  act  which  equally 
tends  to  the  public  mischief.    The  defendants  did 
a  wrongful  act  which  from  its  very  nature  was 
calculated  to  cause  public  mischief  between  the 
countries,  and  which  therefore  comes  within  the 
principle  of  the  cases  cited.    It  was  the  "  doing 
an  act,  of  which  the  probable  consequence  may 
be  highly  injurious":  (per  Lord  Ellenborough, 
C.J.  in  Hex  v.  Dixon,  3  M.  &  S.,  at  p.  15).    It  is 
enough  if  persons  do  an  act  which  as  its  natural 
consequence     has     mischievous     consequences, 
although  not  so  intended.    "  All  frauds  affecting 
the  Crown  and  the  public  at  large  are  indictable  " : 
(East's  Pleas  of  the  Crown,  p.  821 ;  4  Bl.  Com., 
21st  edit,  pp.  161-162).     So,  putting  on  false 
marks  with  intent  to  cheat  {Reg.  v.  Close,  1  Dears. 
&  B.  460),  and  bril>ery  (Bex  v.  Vaughan,  4  Burr. 
2494)  aTe  indictable.    It  is  upon  the  same  prin- 
ciple that  a  common  nuisance  is  indictable,  as 
being  an  act  tending  to  public  mischief.    Then 
there  are  several  cases  as  to  the  law  of  conspiracy. 
Willes,  J.,  in  advising  the  House  of  Lords  in 
Mulcahy  v.  The  Queen  (L.  Rep.  3  H.  L.,  at  p.  317), 
says  "A  conspiracy  consists  not  merely  in  the 
intention  of  two  or  more,  but  in  the  agreement  of 
two  or  more  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  by  unlawful  means."    Cockburn,  C.J. 
states  the  law  to  the  same  effect  in  Beg.  v.  War- 
burton  (23  L.  T.  Rep.  473 ;  L.  Eep.  1  0.  C.  B.  274, 
at  p.  276 ;  11  Cox  C.  C.  584),  where  it  was  held 
that  a  conspiracy  to  defraud  a  partner  was  an 
indictable  conspiracy.    There  it  was  held  to  be 
indictable  to  combine  to  do  a  wrong  to  a  private 
person,  and  therefore  d  fortiori  to  do  a  wrong  of 
a  public  nature.    Lord  Macnaghten  in  Quinn  v. 
Leathern  (85  L.  T.  Bep.  289,  at  p.  291 ;  (1901)  A.  C. 


495,  at  p.  510)  puts  it  on  the  same  ground,  and 
Lord  Brampton  says  that  the  principle  is  equally 
applicable  to  conspiracies  made  the  subject  of 
civil    actions    as   to    conspiracies     in  criminal 
cases.    In  Beg.  v.  Aspinau  (36  L.  T.  Bep.,  at 
p.  301 ;  2  Q.  B.  Div.,  at  p.  59)  Brett,  J.  mentions 
several    instances   of   agreements    which    come 
within  the  rule,  and  he  refers  to  Beg.  v.  War- 
burton  (ubi  sup.),  and  to  Bex  v.  De  Berenger  (3  M. 
&  S.  67),  in  which  it  was  held  to  be  a  criminal 
conspiracy  to  agree  to  endeavour  to  raise  the 
price  of  the  public  funds  on  a  particular  day  by 
false  rumours,  and  on  the  ground  of  public  mis- 
chief.   Grose,  J.  in  Bex  v.  Mawbey  (o  T.  B.  619, 
at  p.  636)  states  the  principle  in  similar  terms. 
In  Rea.  v.  ParneU  (14  Cox  G.  G.  505,  508)  tbe 
whole  law  on  the  point  is  gone  into  by  the  Irish 
court.    Another  class  of  cases  is  where  the  object 
aimed  at  is  immoral.    A  conspiracy  may  be  to  do 
a  lawful  act  by  unlawful  means :  (Beg.  v.  Bunn, 
12  Cox  C.  G.  316).    There  is  here  not  only  the 
publio  mischief,  but  it  is  founded  upon  misrepre- 
sentation and  fraud — namely,  a  fraud  upon  a 
great  publio  department  of  State,  and  the  real 
element  in  most  of  these  cases  is  fraud  or  cheat- 
ing.   There  is  no  difference  in  principle  between 
Bern  v.  Vaughan  (ubi  sup.)— a  case  of  attempting 
to  bribe  a  Privy  Councillor — and  the  present  case. 
There  is  the  cheating  of  the  officer  and  the  fraud 
of  the  publio  brought  about  by  that  cheating; 
and  the  broad  principle  is  that  the  act  was  a 
matter  of  public  importance  and  tended  to  publio 
mischief. 

Sir  Robert  Beid,  K.C.  in  reply. — There  is 
no  crime  that  is  not  aimed  at  the  putylic 
mischief,  and  from  that  it  is  contended  that 
everything  which  tends  to  public  mischief  is 
a  crime,  which  is  false  reasoning.  So  far  as 
tbe  criminal  law  is  concerned  it  is  not  suffi- 
cient that  the  act  might  produce  mischief  to 
the  publio.  If  this  is  a  crime  either  principle  or 
precedent  must  be  given  for  it.  Neither  principle 
nor  precedent  can  be  given,  and  without  principle 
or  precedent  there  can  be  no  conviction.  Neither 
necessarily  nor  probably  would  public  mischief 
follow  from  the  defendants*  act  [It  was  arranged 
that  the  motion  for  a  new  trial  should  be  taken 
separately  as  an  so?  parte  motion.] 

Aug.  1. — Sir  Robert  Reid,  K.C.  (/.  A.  Simon 
with  him)  moved  for  a  rule  nisi  for  a  new  trial 
upon  the  ground  that  there  was  no  evidence  of  an 
intention  to  cause  public  mischief  or  of  the  acts  in 
question  having  tended  to  cause  public  mischief, 
and  whether  it  was  the  intention  to  cause  publio 
mischief  or  the  tendency  to  cause  that  mischief 
that  was  necessary,  was  a  question  for  the 
jury  and  not  for  the  judge.  The  intention  in 
law  which  is  necessary  to  constitute  every  criminal 
act  is  a  question  of  fact  for  the  jury,  whether 
that  intention  is  to  be  inferred  from  the  necessary 
consequences  of  the  defendants*  acts,  or  is  to  be 
inferred  from  the  evidence.  It  is  for  the  jury, 
and  not  the  judge,  to  draw  that  inference ;  and 
if  it  be  said  that  whatever  tends  to  the  publio 
mischief  is  a  crime,  then  the  whole  case  as  to  that 
has  to  go  to  the  jury.  In  order  to  show  a  ten- 
dency to  public  mischief  it  is  not  enough  to  show 
that  the  passport  got  into  the  hands  of  a  criminal 
person.  It  was  necessary  to  show  that  the 
tendency  of  the  act  was  one  which  necessarily  led 
to  public  mischief,  and  if  an  act  leading  to  public 
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mischief  was  an  offence,  then  that  principle  must, 
as  in  the  case  of  libel,  be  subject  to  this  safeguard 
that  it  is  for  the  jury  to  determine  whether  that 
particular  act,  or  class  of  act,  came  within  the 
rule,  and  that  was  not  for  the  ruling  of  the  judge, 
as  in  this  case.  In  the  first  place,  there  was  no 
evidence  of  injurious  tendency;  and,  in  the 
second  place,  the  whole  question  as  to  any 
tendenoy  to  be  inferred  ought  to  have  gone  to 
the  jury.    The  court  refused  to  grant  a  rule. 

Cur,  adv.  vult. 

Aug.  4. — The  judgment  of  the  court  (Lord 
Alverstone,  G.J.,  Lawrance,  and  Ridley,  JJ.)  was 
read  by 

Lord  Alverstonb,  C.J. — This  was  a  motion  in 
arrest  of  judgment  upon  an  indictment  against 
Henry  Noel  Brailsford  and  Arthur  Henry  Muir 
McCulloch,  against  whom  a  jury  found  a  verdict 
of  guilty  on  the  first  count  of  an  indictment  in 
respect  of  a  conspiracy  to  obtain  a  passport  from 
the  Foreign  Office  in  the  name  of  McCulloch  to 
be  used  by  another  person.    It  is  not  necessary 
to  repeat  at  length  the  allegations  in  the  indict- 
ment ;  its  scheme  may  be  summarised  as  follows : 
It  sets  out  the  practice  with  regard  to  passports 
and  the  conditions  upon  which  they  are  issued ; 
it  alleges  a  conspiracy  between  the  defendants 
and  other  persons  not  known  to  obtain  by  false 
and  fraudulent  pretences  and  misrepresentations 
a  passport  in  the  name  of  Arthur  Henry  Muir 
McCulloch ;  it  alleges  the  sending  in  of  the  neces- 
sary documents  by  Brailsford  and  McCulloch  in 
the  name  of  McCalloch,  and  the  issuing  of  the 
passport  thereon.    It  then  alleges  the  use  of  the 
passport  by  other  persons  not  known,  and  con- 
cludes with  the  following  averment:  "And  the 
said  other  persons  whose  names  are  unknown,  in 
fnrther  pursuance  of  the  said  conspiracy,  com- 
bination, confederacy,  and  agreement,  did  send 
and  cause  and  procure  to  be  sent  the  said  pass- 
port lastly  hereinbefore  set  forth,  haying  then 
thereon   the   vise  and   signature   of    the    said 
Russian  Consul- General,  out  of  the  United  King- 
dom to  a  certain  person  or  persons  unknown,  for 
use  when  in  Russia  by  a  certain  person  whose 
name  is  unknown  other  than  the  said  Arthur 
Henry  Muir  McCulloch,  with  the  intent  and  pur- 
pose that  the  said  passport  should  be  so  used  in 
the  dominions  of  the  Czar  of  Russia  by  the  said 
person  whose  name  is  unknown  as  aforesaid  to 
the  evil  example  of  all  others  in  the  like  case 
offending  in  contempt  of  our  said  lord  the  King 
and  his  laws  in  fraud  of  the  said  regulations 
issued  by  and  with  the  authority  of  the  said 
Principal  Secretary  of  State  for  Foreign  Affairs, 
to  the  injury  and  prejudice  and  disturbance  of 
the  lawful,  free,  and  customary  intercourse  exist- 
ing between  the  liege  subjects  of  our  said  lord  the 
King  and  the  subjects  of  the  said  Czar  of  Russia, 
to  the  public  mischief  of  the  said  liege  subjects 
and  to  the  endangerment  of  the  continuance  of 
the  peaceful  relations  between  our  said  lord  the 
King  and  the  said  Czar  of  Russia  and  their  sub- 
jects respectively,  and  against  the  peace  of  our 
said  lord  the  King,  his  Crown  and  dignity."    The 
indictment  contained  a  Becond  count  alleging  as 
an  offence  the  obtaining  of  a  passport  by  similar 
false  pretences,  but  without  any  allegation  of  con- 
spiracy.   The  jury,  as  already  stated,  found  both 
defendants  guilty  on  the  first  count  and  said  that 
they  had  not  considered  the  second  count,  and  I 


discharged  them  without  their  finding  a  verdict 
thereon.    It  was  argued  in  arrest  of  judgment  by 
Sir  Robert  Reid,  on  behalf  of   the  defendants, 
that  the  count  of  the  indictment  upon  which  the 
defendants  were  found  guilty  was  bad  in  law,  as 
disclosing  no  indictable  offence,  and  also  on  the 
ground  that  the  act  done — namely,  the  obtaining 
of  a  passport  by  a  false  representation — although 
an  improper  act,  was  not  a  criminal  act  or  an 
indictable  misdemeanour  at  common  law,  and  that 
the  conspiracy  to  obtain  such  passport  was  not  an 
indictable   misdemeanour.      We   are  clearly  of 
opinion    that   the  count  is  good  and  that  the 
conviction  must  stand;  but  in  deference  to  the 
arguments  of  Sir  Robert  Reid,  and  as  the  point 
has  never  arisen  directly  before,  we  think  it  right 
to  state  the  reasons  for  our  decision.    It  is  not 
necessary  for  us  to  decide  whether  apart  from 
conspiracy  the  obtaining  of  a  passport  by  false  pre- 
tences— namely,  by  alleging  that  it  was  required 
for  the  use  and  protection  of  A.  B.,  whereas  it  is 
in  fact  intended  to  be  used  by  some  third  person, 
not  known  to  or  recommended  by  the  Foreign 
Office — is  of  itself  a  misdemeanour;  but  as  the 
question  has  some  bearing  on  the  validity  of  the 
conviction  on  the  first  count  we  desire  to  make  a 
few  observations  thereon.     It  will   be  well  to 
consider  what  a  passport  really  is.    It  is  a  docu- 
ment issued  in  the  name  of  the  Sovereign,  on  the 
responsibility  of  a  Minister  of  the  Crown  to  a 
named  individual,  intended  to  be  presented  to 
the  Governments  of  foreign  nations,  and  to  be 
used  for  that  individual's  protection  as  a  British 
subject  in  foreign  countries,  and  it  depends  for 
its  validity  upon  the  fact  that  the  Foreign  Office, 
in  an  official  document,  vouches  the  respectability 
of  the  person  named.   Passports  have  been  known 
and  recognised  as  official  documents  for  more 
than  three  centuries,  and  in  the  event  of  war 
breaking  out  become  documents  which  may  be 
necessary  for  the  protection  of  the  bearer,  if  the 
subject  of  a  neutral  State,  as  against  the  officials 
of  the  belligerents,  and  in  time  of  peace  in  some 
countries,  as  in  Russia,  they  are  required  to  be 
carried  by  all  travellers.    It  is  not  necessary  to 
do  more  than  to  remember  certain  incidents  in 
the  nineteenth  century  to  see  what  grave  inter- 
national questions  might  arise  in  the  event  of  a 
person  who  holds  a  passport  receiving  illtreatment 
in  a  foreign  country.    It  cannot,  of  course,  be 
maintained  .that  every  fraud  and  cheat  constitute 
an  offence  against  the  criminal  law ;  but  the  dis- 
tinction between  acts  whioh  are  merely  improper 
or  immoral  and  those  which  tend  to  produce  a 
public  mischief  has  long  been  recognised;  the 
cases  cited  by  the  learned  Attorney- General,  Bex 
v.  Higgins  (2  East,  at  pp.  20  and  21),  Bex  v. 
Wheatly  (2  Burr.,  at  p.  1127),  Young  v.  The  King 
(3  T.  R.,  at  p.  104)  are  authorities  for  this  view. 
They  are  supported  by  the  reasoning  in  the  judg- 
ment in  Bex  v.  Be  Berenger  (3  M.  &  S.,  at  p.  76), 
Bex  v.  Dixon  (3  M.  &  S.  11),  and  Treeve'e  case  (2, 
East,  P.  C.  821),  and  a  reference  to  the  original 
record  of  the  decisions  of  the  judges,  which  is  in 
the  possession  of  the  Lord  Chief  Justice,  shows 
that    Treeves    case    did  not   depend    upon  the 
ground   given  at  p.   822  of  East.     The  who'e 
chapter  under  the  title  of  "  Cheats  "  in  that  work 
is  worthy  of  perusal.    It  is,  however,  unnecessary 
to  consider  this  point   further,  because  we  are 
clearly  of  opinion  that  the  act  done — viz.,  the 
obtaining  of  a  passport  by  a  false  pretence — is 
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an  act  of  the  kind  which  would  render  a  conspi- 
racy to  carry  it  into  effect  unlawful,  and  we  think 
that  both  defendants  have  been  rightly  convicted 
of  criminal  conspiracy.  Whatever  attempts  may 
have  been  made  from  time  to  time  to  strain  the 
law  of  conspiracy  or  bring  within  its  purview 
combinations  to  perform  acts  to  which  no  objec- 
tion can  be  taken,  when  done  by  a  single  indi- 
vidual, no  question  of  the  kind  arises  in  this  case. 
For  a  great  many  years  it  has  been  the  law  of 
England  that  conspiracy  consists  "  in  the  agree- 
ment of  two  or  more  to  do  an  unlawful  act,  or 
to  do  a  lawful  act  by  unlawful  means.  So  long 
as  such  a  design  rests  in  intention  only  it  is  not 
indictable.  When  two  agree  to  carry  it  into  effect 
the  very  plot  is  an  act  in  itself  and  the  act  of 
each  of  tne  parties  .  .  .  punishable,  if  for 
a  criminal  object,  or  for  the  use  of  criminal 
means  "  (Mulcahy  v.  The  Queen,  L.  Rep.  3  H.  L., 
at  p.  317).  This  definition  is  expressly  approved 
by  the  House  of  Lords  in  Quinn  v.  Leathern  (85 
L.  T.  Rep.,  at  p.  297 ;  (1901)  A.  C,  at  p.  529j. 
It  cannot  be  seriously  disputed  that  the  obtain- 
ing a  passport  from  the  Foreign  Office,  by  the 
false  statement  that  it  was  required  for  a  person 
named  therein  and  recommended  to  the  Foreign 
Office,  with  the  intent  that  it  should  be  used  by 
another  and  different  person  who  has  not  been 
recommended,  is  a  cheat  and  conspiracy  to  deceive 
the  Foreign  Office,  and  obtaining  the  document 
by  means  thereof  is  a  criminal  conspiracy.  We 
are,  therefore,  clearly  of  opinion  that  the  first 
count  of  the  indictment .  upon  which  the  defen- 
dants were  found  guilty  is  good,  and  the  convic- 
tion stands.  In  addition  to  the  objection  taken 
on  motion  in  arrest  of  judgment,  a  motion  was 
made  by  Sir  Robert  Reid  on  Tuesday  last  for  a 
new  trial  upon  the  ground  that  there  was  no 
sufficient  evidence  in  support  of  the  indictment, 
and  that  the  jury  had  been  misdirected,  in  that  it- 
had  not  been  left  to  them  to  find  that  the  act  done 
might  tend  to  public  mischief.  Without  saying 
there  cannot  be  acts  upon  which  an  innocent  con- 
struction might  be  put  or  that  in  some  oases  it 
might  not  be  for  the  jury  to  find  as  a  fact  whether 
the  act  was  innocent  or  not,  we  are  clearly  of 
opinion  that  no  such  argument  can  possibly  be 
urged  in  this  case.  In  criminal  as  well  as  in  civil 
cases  persons  are  responsible  for  the  natural  con- 
sequences of  their  acts.  It  was  not  disputed  that 
there  was  abundant  evidence  that  the  defendants 
did  combine  to  obtain  a  passport  in  the  name  of 
McOulloch  with  the  intent  that  it  should  be  used  in 
Russia  by  some  other  individual,  and  that  in  fact 
it  was  so  used  with  their  knowledge  and  consent. 
We  are  of  opinion  that  it  is  for  the  court  to 
direct  the  jury  as  to  whether  such  an  act  may 
tend  to  the  public  mischief,  and  that  it  is  not  in 
such  a  case  an  issue  of  fact  upon  whioh  evidence 
can  be  given.  Assuming  the  matter  to  relate  to 
the  issue  of  a  public  document  by  a  public  depart- 
ment of  State,  and  it  is  obtained  by  a  false  repre- 
sentation for  an  improper  purpose — that  is,  for 
use  by  a  different  person  passiDg  himself  off  as 
the  bond  fide  holder — we  are  of  opinion  that  it 
is  injurious  to  the  public  and  tends  to  bring  about 
a  public  mischief.  It  is  scarcely  necessary  to 
cite  authority,  but  we  would  call  attention  to  the 
reasoning  of  Lord  Mansfield  in  Bex  v.  Vaughan 
(4  Burr.,  at  p.  2499).  A  further  point  was  raised 
as  to  the  misreception  of  evidence.  We  are 
clearly  of  opinion  that  the  statement  made  by 


McCulloch  was  admissible,  there  being  no  evi- 
dence that  the  statement  was  otherwise  than 
free  and  voluntary  and  there  being  nothing  to 
bring  the  case  within  the  rule  laid  down  in  Reg. 
v.  Thompson  (69  L.  T.  Rep.  22 ;  (1893)  2  Q  B. 
12),  on  which  ground  the  Lord  Chief  Justice  had 
excluded  a  letter  written  by  Braileford  to  the 
other  defendant.  For  these  reasons  the  conviction 

must  stand.  Judgment  for  the  Crown. 

The  sentence  upon  the  defendants  was  that 
each  of  them  should  be  fined  in  the  sum  of  100/. 
and  should  be  imprisoned  until  the  fines  were 
paid. 

Solicitor  for  the  Crown,  Treasury  Solicitor. 

Solicitors  for  the  defendants,  Radford  and 
Frankland. 


Smpttm*  €mt  of  $tttata< 


COURT    OF    APPEAL. 

March  29,  30,  and  April  4, 1905. 

(Before  Collins,  M.R.,  Mathbw  and 
Cozens-Haedy,  L.JJ.) 

Rbx  v.  Dodds  and  others,  (a) 

APPEAL  FEOM  THB  KING'S  BENCH  DIVISION. 

Licensing — Existing  on-licence  —  Application  for 
renewal — Power  of  justices— No  right  to  require 
undertaking — Mandamus — Licensing  Act  1904 
(4  Edw.  7,  e.  23),  #•.  1,  9. 

Licensing  justices  have  no  power,  under  the  Licens- 
ing Act  1901,  to  require  an  applicant  for  the 
renewal  of  an  existing  on-licence  to  give  an 
undertaking  to  observe  reasonable  conditions, 
and  to  refuse  to  issue  the  licence  unless  the  under- 
taking is  given. 

Appeal  by  the  prosecutors  from  the  judgment 
of  the  Divisional  Court  (Lord  Alverstone,  C.J.. 
Wills  and  Kennedy,  JJ.)  discharging  a  rule  nisi 
for  a  mandamus  to  deliver  a  renewal  licence  of  a 
hotel,  and  also  a  rule  nisi  to  hear  and  determine 
an  application  for  a  renewal  of  the  licence. 

At  the  annual  general  licensing  meeting  for  the 
borough  of  Birkenhead,  Roberts,  who  was  the 
tenant  and  licensee  of  the  Commercial  Hotel, 
applied  for  the  renewal  of  the  on-licence  of  the 
hotel. 

When  the  applications  for  the  renewal  of 
on-licences  came  on  to  be  heard,  the  chairman  of 
the  justices  announced  that  the  licensing  com- 
mittee would  ask  all  persons  applying?  for  the 
renewal  of  on-licences  to  give  a  certain  under- 
taking on  the  renewal  of  their  licences,  and  that 
the  applications  would  be  adjourned,  and  that 
notice  of  the  required  undertaking  would  be 
served  upon  the  registered  owners  of  the  licensed 
premises. 

Notices  were  then  served  on  the  owners  of  all 
the  premises  with  on-licences  within  the  borough, 
including  Messrs.  Walker  and  Son,  the  owners  of 
the  Commercial  Hotel,  stating  that  licensees 
would  be  required  to  give  to  the  justices  upon 
application  for  renewal  of  their  lioenoes  an  under- 
taking to  observe  certain  conditions. 

(a)  Reported  by  J.  H.  Williams,  Esq.,  B*rriater-*t-L»w. 
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Tbe  conditions  which  the  licensees  were  re- 
quired to  undertake  to  observe  were  as  follows : 

.  (I)  No  intoxicating  liquor  shall  be  used  or  supplied  upon 
oredit.  (2)  No  intoxicating  liquor  shall  be  supplied  to 
any  child  under  the  age  of  fourteen  years.  (8)  No 
games,  draws,  or  raffles  shall  be  suffered  to  take  plaoe 
on  tbe  licensed  premises  (exoept  billiards  in  alehouses). 
(4)  The  lioensee  shall  devote  the  whole  of  his  time  to 
the  business  of  this  lioenoe.  (5)  The  back  door  of  the 
premises  shall  be  kept  looked  exoept  for  domestic 
purposes.  (6)  No  olubs  for  the  purpose  of  a  distribu- 
tion of  drink  at  Cbristmastide  or  any  other  period  shall 
be  permitted  at  the  premises. 

At  the  adjourned  meeting  of  the  licensing 
committee,  the  owners  of  the  Commercial  Hotel 
and  of  all  tbe  other  on-licensed  premises  in 
Birkenhead  (with  one  exception)  refused  to 
consent  to  the  giving  of  the  required  undertaking 
by  the  licensees. 

The  chairman  thereupon  announced  that  all  the 
licences  would  be  renewed,  but  that  they  would 
remain  in  the  hands  of  the  clerk  to  the  licensing 
justices  to  be  delivered  by  the  clerk  to  the  licensees 
upon  their  giving  to  the  clerk  an  undertaking  to 
observe  the  conditions,  which  were  printed  on  the 
back  of  each  licence. 

The  licensing  meeting  was  then  further 
adjourned. 

At  the  adjourned  meeting  the  applicants  for 
renewal  requested  the  meeting  to  adopt  the  course 
of  refusing  the  renewal  of  the  licences  in  order 
that  the  matter  might  be  taken  on  appeal  to 
quarter  sessions. 

The  committee  refused  to  adopt  that  course, 
and  the  chairman  stated  that  the  renewal  of  the 
licences  was  not  refused,  but  that  the  licences 
could  be  obtained  by  the  respective  licensees  upon 
giving  to  the  clerk  the  required  undertaking. 

Subsequently  Roberts,  the  tenant  and  lioensee 
of  the  Commercial  Hotel,  applied  to  the  clerk  to 
the  justices  for  his  licence,  out  upon  his  refusal 
to  give  the  required  undertaking  the  licence  was 
not  delivered  to  him. 

The  licensing  Act  1904  (4  Edw.  7)  provides : 

Seot.  1  (1).  The  power  to  refuse  the  renewal  of  an 
existing  on-lioenoe  on  any  ground  other  than  the  ground 
that  the  licensed  premises  have  been  ill-oon  ducted,  or 
are  structurally  deficient  or  structurally  unsuitable,  or 
grounds  oonneoted  with  the  character  or  fitness  of  the 
proposed  holder  of  the  licence,  or  the  ground  that  the 
renewal  would  be  void,  shall  be  vested  in  quarter 
sessions  instead  of  the  justices  of  the  licensing  district, 
but  shall  only  be  exeroised  on  a  referenoe  from  those 
justices  and  on  payment  of  compensation  in  accordance 
with  this  Act  In  every  case  of  the  refusal  of  the 
renewal  of  an  existing  on-lioenoe  by  the  justioes  of  a 
lioensing  district,  they  shall  specify  in  writing  to  the 
applicant  the  grounds  of  their  refusal.  (2)  Where  the 
justices  of  a  lioensing  district,  on  the  consideration  by 
them,  in  aooordanoe  with  the  Lioensing  Acts  1828  to 
1902,  of  applications  for  the  renewal  of  licences,  are  of 
opinion  that  the  question  of  the  renewal  of  any  par- 
ticular existing  on-liceaees  requires  consideration  on 
grounds  other  than  those  on  whioh  the  renewal  of  an 
existing  on-lioenoe  can  be  refused  by  them,  they  shall 
refer  the  matter  to  quarter  sessions,  together  with  their 
report  thereon,  and  quarter  sessions  shall  consider  all 
reports  so  made  to  them,  and  miy,  if  they  think  it 
expedient,  after  giving  the  persons  interested  in  the 
licensed  premises  and,  unless  it  appears  to  quarter 
sessions  unnecessary,  any  other  persons  appearing  to 
them  to  be  interested  in  the  question  of  the  renewal  of 
the  lioenoe  of  those  premises  (including  the  justioes  of 


the  lioensing  district*  an  opportunity  of  being  heard 
and,  subject  to  the  payment  of  compensation  under  this 
Act,  refuse  the  renewal  of  any  lioenoe  to  whioh  any  such 
report  relator.. 

Sect.  9  (2).  If  the  justices  of  a  lioensing  district  refuse 
to  renew  an  existing  on-lioenoe  on  the  ground  that  the 
holder  of  the  lioenoe  has  persistently  and  unreasonably 
refused  to  supply  suitable  refreshment  (other  than 
intoxicating  liquor)  at  a  reasonable  prioe,  or  on  the 
ground  that  the  holder  of  the  lioenoe  has  failed  to  fulfil 
any  reasonable  undertaking  given  to  the  justioes  on  the 
grant  or  renewal  of  the  lioence,  the  justioes  shall  be 
deemed  to  have  refused  the  lioenoe  on  the  ground  that 
the  premises  had  been  ill-conducted:  Provided  that 
where  the  justioes,  on  an  application  for  the  renewal  of 
an  existing  on-lioenoe,  ask  the  licence-holder  to  give  an 
undertaking  as  s  foresaid,  they  shall  adjourn  the  hearing 
of  the  application,  and  cause  notice  of  the  required 
undertaking  to  be  served  upon  the  registered  owner  of 
the  premises,  and  give  him  an  opportunity  of  being 
heard. 

A  rule  nisi  was  thereupon  obtained  on  behalf 
of  Roberts,  and  on  behalf  of  Messrs.  Walker  and 
Son,  calling  upon  the  justioes  to  show  cause  why 
a  writ  of  mandamus  should  not  issue  directing 
them  to  hear  and  determine  according  to  law  the 
application  for  a  renewal  of  the  licence,  and  also 
a  rule  nut  calling  upon  them  to  show  cause  why 
a  writ  of  mandamus  should  not  issue  commanding 
them  to  deliver  to  Roberts  his  renewal  lioence. 

March  te.—Asquith,  E.G.,  Low,  K.C.,  and  T. 
Shepherd  Little  showed  cause. 

Pickford,  E.G.  and  Bigby  Swift  for  Roberts  in 
support  of  the  rules. 

A.  H.  Bodkin  and  F.  E.  Smith  for  Walker  and 
Son  in  support  of  the  rules. 

Lord  Alvbastonb,  G.J. — This  case  raises  a 
question  which  I  am  bound  to  say,  after  the  able 
arguments  whioh  have  been  addressed  to  us,  has 
raised  a  considerable  doubt  in  my  mind  as  to  the 
meaning  of  this  Act  of  Parliament ;  but,  feeling 
that  we  ought  in  this  kind  of  legislation,  where 
we  can  see  what  seems  to  be  the  clear  intention 
of  the  Legislature  and  tbe  purpose  intended  to 
be  oarried  out,  to  give  effect  to  it,  I  think  we 
ought  not  to  defeat  that  purpose  and  to  give  a 
decision  which  would  destroy  the  powers,  which 
I  think  have  been  given,  by  relying  or  by  acting 
upon  a  very  limited  view  of  the  actual  meaning 
ox  the  words,  although  I  admit  that  the  words 
whioh  are  used  do  give  ground  for  the  argument 
urged  before  us.  I  think  that  this  legislation 
cannot  be  understood  without  bearing  in  mind 
tbe  existing  practice,  whioh  was  well  known  and 
which  has  been  correctly  stated,  I  have  no  doubt, 
by  Mr.  Bodkin  when  he  referred  historically  to 
what  was  the  position  of  matters  prior  to  the 
passing  of  this  Act.  With  regard  to  statutory 
conditions,  I  believe  he  is  right  in  saying  that 
there  are  only  the  two— namely,  that  which  was 
enacted  by  sect.  49  of  the  Licensing  Act  1872 
in  regard  to  closing  on  Sundays  or  a  six  days' 
licence,  and  by  sect.  7  of  the  Licensing  Act  1874 
ia  regard  to  the  earlier  hours  of  closing.  But 
there  has  been,  as  was  admitted  by  Mr.  Bodkin 
in  stating  the  case  for  the  owners  of  these  houses, 
a  long  and  well-known  existing  practice  whereby 
the  magistrates  have  been  in  the  habit  of  asking 
a  person  who  came  for  a  renewal  to  enter  into  an 
undertaking,  and,  I  expect  in  many  cases,  of 
requiring  him  to  enter  into  the  undertaking  if 
they  granted  the  renewal.    Now  we  are  pressed 


MAGISTRATES'   CASES, 


869 


Ot.  of  App.] 


Bbx  v.  Doddb  and  othbrs. 


[Ot.  op  App. 


to  say  that   all   those  undertakings  are  to  be 
regarded  as  voluntary  undertakings  and  as  under- 
takings which  would  have  no  effect,  as  they  had 
certainly  no  effect  in   law   from   the  point  of 
view  of  an  undertaking  except  that  they  could  be 
considered  again  when  a  subsequent  application 
was  made  by  the  same  person  for  a  renewal. 
Now,  dealing  with  the  matter  as  a  mere  question 
of  law,  to  a  certain  extent  I  agree ;  but  I  think 
that,  inasmuch  as  in  the  great  majority  of  these 
cases  the  statement  made  by  the  Bench  that  they 
would  require  an  undertaking  to  be  given  would 
practically  mean  a  statement  that  the  licence 
would  not  be  renewed  unless  the  undertaking  was 
given,  the  practice  had  become  stereotyped,  and 
that  is  really  proved  in  this  case  so  far  as  the 
previous  history  of  these  numerous  licences  in 
Birkenhead  is   concerned.    The  magistrates  on 
renewal   obtained,    by    the   undertaking  of  the 
licensees,  that   which   amounts   to  a  condition, 
because   the   undertaking    was   such   that    the 
licensees  would  not  have  got  their  licences  renewed 
unless  they  had  given  the  undertaking.    Now, 
if  one  appreciates  that  state  of  things,  I  think  it 
is  quite  possible  to  see  how  the  framers  of  this 
Act  possibly  slipped  into  the  use  of  an  expression 
which,    if   construed    in   the    strict    sense    in 
which    Mr.    Pickford   asks    us  to   construe   it, 
would    have   the    effect    of  destroying  what  I 
may     call    the    old    practice,    which   I    think 
they  did  not  intend  to   do,   and   making  this 
particular  legislation  of  no  effect.    I  think  that 
it  is  necessary  to  look  at  the  whole  Act.    By  sub- 
sect.  1,  of  sect.  1,  the  Legislature  withdrew  from 
the  licensing   justices    what  I  may  call   their 
general   discretion,  and   left  to  them  only  the 
power  of    refusal  to  renew  on-licences  on  the 
ground  that  the  premises  had  been  ill-conducted, 
or  were    structurally    deficient   or   structurally 
unsuitable,  or   on  grounds  connected    with  the 
character  oi  fitness  of  the  proposed  holder  of  the 
licence.    Therefore,  the  power  to  consider  what 
J  may  call  the  individual  house,  apart  from  the 
question  of  the  number  of  public-houses  in  the 
neighbourhood,  and  the  conduct  of  that  house, 
and  the  character  of  the  applicant  or  licensee, 
was  still  left  to  the  justices.    Then  we  come  to 
sub- sect.  2,  of  sect.  9,  which  modifies  and,  to  a 
certain   extent,   extends   the   purview    and  the 
operation  of  the  words  "  ill-conducted."    It  pro- 
vides that  "  if  the  justices  of  a  licensing  district 
refuse  to  renew   an  existing  on-licence  on   the 
ground    .    .    .    that  the  holder  of  the  licence  has 
failed  to  fulfil  any  reasonable  undertaking  given 
to  the  justices  on  the  grant  or  renewal  of  the 
licence,  the  justices  shall  be  deemed   to   have 
refused  the  licence   on    the    ground   that    the 
premises  had  been  ill-conducted."  Now,  stopping 
there,  Mr.  Pickford  asks  us  to  say  that  the  sub- 
section is  only  intended  to  apply  to  a  case  in 
which    the  justices  have  asked  the  publican  to 
give  an  undertaking  and  the  publican  has  been 
quite  willing  to  give  it,  and,  therefore,  the  licence 
has  been  granted  with  the  consent  of  the  publican 
upon  that  undertaking.      Then  it  is  said,  what- 
ever the    undertaking    may    have   been,    if   in 
a    subsequent    year,    the    justices    find    that 
the  holder  of  the    licence    has  failed  to  fulfil 
that  undertaking,    then   they  can  decide   that 
the  premises  have    been  ill-conducted.     Now,  I 
agree,  as  I  have  said,  that,  taken  by  itself  and 
apart  from  what  I  may  call  the  recognised  and 
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existing  practice,  the  words  "any  reasonable 
undertaking  given"  are  open  to  the  construction 
that  Mr.  Pickford  puts  upon  them.  I  am  bound 
to  say  that  that  contention  seems  to  me  to  make 
the  legislation  absolutely  worthless,  and  I  agree 
entirely  with  what  Wills,  J.  put  in  the  course  of 
this  argument.  I  cannot  conceive,  having  regard 
to  the  consequences  of  this  Act  with  regard  to 
compensation,  anybody  giving  an  undertaking  if 
he  could  get  his  licence  without  it.  I  think  that 
the  other  words  of  the  sub-section  make  the 
matter  reasonably  clear.  Those  words  are: 
"  Provided  that  where  the  justices,  on  an  applica- 
tion for  the  renewal  of  an  existing  on-licence,  ask 
the  licence- holder  to  give  an  undertaking."  There, 
again,  I  do  not  think  the  language  is  happily 
chosen.  Asking  tbe  licence-holder  to  give  an 
undertaking,  if  read  without  remembering  the 
existing  practice,  does  convey  the  idea  of  asking 
a  man  to  give  something  he  is  willing  to  give ;  but 
I  think  that,  remembering  that,  practically  speak- 
ing, tbe  licences  would  not  have  been  renewed 
in  old  days  unless  these  undertakings  were  given, 
the  force  of  that  argument  as  to  construction  is 
to  a  large  extent  weakened.  But  then  the 
following  words  are  very  important :  "  They 
shall  adjourn  the  hearing  of  the  application 
and  cause  notice  of  the  required  undertak- 
ing to  be  served  upon  the  registered  owner  of 
the  premises."  I  cannot  help  thinking  that  the 
draftsman  of  this  Act  of  Parliament,  in  using 
the  word  "  required,"  probably  from  the  change  of 
language,  had  in  his  mind  what  the  existing 
practice  showed,  that  it  was  something  which 
the  justices  required  the  licensee  to  give  as  a 
condition  of  his  renewal.  I  am  not  using  the 
word  "  condition  "  in  the  technical  sense,  but  as 
a  term  or  condition  which  the  magistrates  would 
impose  or  else  the  applicant  would  not  get  his 
licence  renewed.  There  is  another  broad  view 
which  seems  to  me  to  confirm  that  view.  The 
undertaking  is  not  made  to  depend  solely  on  the 
consent  of  the  licensee.  It  is  possible — indeed,  I 
go  further  and  say  it  is  probable — that  the  pub- 
lican will  promise  almost  anything  to  get  his 
licence  renewed.  But,  in  order  that  the  conse- 
quences may  follow,  it  must  be  a  reasonable 
undertaking;  and  the  question  whether  the 
undertaking  is  reasonable  must  be  considered  by 
the  justices  when  they  impose  it,  and  may  have 
to  be  considered  again  if  the  renewal  of  the 
licence  is  subsequently  refused  because  of  a 
failure  to  fulfil  the  undertaking.  Then,  further, 
the  justices  must  adjourn  the  hearing  in  order 
that  the  owner  may  have  a  voice  in  tie  matter. 
I  agree  that  the  mere  adjournment  in  order  that 
the  owner  may  have  a  voice  in  the  matter  might 
also  be  of  value  in  connection  with  what  I  may 
call  purely  voluntary  undertakings ;  but,  taking 
the  whole  section  together,  it  seems  to  me  to 
point  to  a  duty  imposed  upon  the  justices  to  see 
that  they  only  ask  for  a  reasonable  undertaking. 
I  cannot  help  feeling  that  the  words,  "  ask  the 
licence-holder  to  give, '  are  used  in  the  same  sense 
as  the  word  "required,"  in  the  proviso  which 
immediately  follows,  which  points  to  a  requirement 
by  the  justices  of  an  undertaking  as  a  condition 
of  granting  the  licence.  I  come,  therefore,  to  the 
conclusion  that  the  justices  have  the  power  to 
say  that,  if  they  renew  the  licence,  the  licensee 
must  give  a  reasonable  undertaking,  subject  to 
the  owner  being  heard  as  to  the  question  of  its 
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being  reasonable ;  and  in  this  particular  case  no  | 
question  of  reasonableness  arises.  It  has  been 
said  that  that  view  is  not  correct,  because  sect.  4 
of  the  Act  provides  that  "conditions''  may  be 
imposed  upon  the  granting  of  a  new  licence ;  and 
it  nas  been  argued  that,  if  the  Legislature  had 
meant  to  use  the  word  "undertaking"  in  the 
sense  that  I  have  indicated,  we  should  have  found 
the  word  "  condition  "  used  instead  of  "  under- 
taking." I  think  the  "  conditions  "  in  sect.  4  are 
really  conditions  with  regard  to  the  tenure  of  the 
property,  and  are  conditions  which  must  have 
in  view  the  other  provisions  of  the  Act — namely, 
those  whioh  provide  for  securing  to  the  public 
the  monopoly  value  and  those  other  provisions 
which  bear  upon  the  question  of  what  compensa- 
tion is  to  be  paid.  The  words  in  sect.  4,  sub- 
sect.  2  (a),  "  having  regard  to  proper  provision  for 
suitable  premises  and  good  management/'  being 
inserted  parenthetically,  in  my  opinion,  do  not 
mean  that  those  conditions  are  to  refer  to  the 
management  of  the  hotel  or  to  the  management 
of  the  inn,  but  to  the  other  conditions  which  have 
to  be  borne  in  mind,  the  necessity  of  the  premises 
being  suitable,  and  also  to  be  consistent  with  the 
necessity  of  the  premises  being  properly  managed. 
I  ought  to  have  read  the  words  "  and  as  to  any 
other  matters,  as  they  think  proper  in  the 
interests  of  the  public."  I  quite  agree  that,  taken 
by  themselves,  it  is  possible  to  say  that  the  other 
matters  in  the  interests  of  the  public  might  also 
include  the  proper  management  of  the  public- 
house  or  the  imposition  of  such  conditions  as 
might  tend  in  the  same  direction  as  those  to 
which  we  are  referring.  I  do  not  think  that 
sect.  4  was  intended  to  touch  the  subject- 
matter  with  whioh  we  are  now  dealing. 
I  therefore  come  to  the  conclusion  that  the  fair 
reading  of  sub-sect.  2  of  sect.  9  iB  that  the  justices 
may  require  a  reasonable  undertaking  to  be  given. 
It  seems  to  me  that  we  ought  not  to  reduce  this 
legislation  to  nothing,  as  we  certainly  would  do  if 
this  very  close  criticism  of  the  language  of  the 
8  ub- section  is  accepted,  when  we  can  see  what  is 
the  plain  and  manifest  purpose  of  the  Legisla- 
ture. Now,  I  have  had  some  doubt  as  to  whether 
or  not  the  magistrates  have  so  acted  that  we 
ought  to  discharge  these  rules.  It  seems  to  me, 
as  was  pressed  upon  us  in  the  last  argument 
addressed  to  us,  that  there  was  some  ground  for 
contending  that  they  had  not  refused  to  renew 
the  licences ;  but  we  have  always  considered  in 
this  court,  and  we  have  acted  upon  it  in  more 
than  one  case,  that  a  renewal  with  a  condition 
attached  to  it  is  a  conditional  renewal  or  a  con- 
ditional refusal  if  the  condition  is  not  complied 
with.  I  must  say,  speaking  for  myself,  that  I 
have  no  doubt  an  appeal  would  lie  in  respect  of 
the  imposition  of  these  terms  upon  the  renewal. 
If  I  am  not  right  in  that,  of  course  then  a  question 
might  arise  as  to  whether  or  not  the  justices  have 
sufficiently  refused  this  licence  to  enable  an  appeal 
to  lie.  I  think  they  have,  but  I  would  point  out 
that  no  substantial  harm  is  done,  because  this 
question  can  be  raised  again.  The  applicants 
have  thought  fit  to  let  the  time  for  appealing 
go  by.  I  do  not  myself  think  that  there  is  any 
doubt  that  an  appeal  would  have  lain;  but. 
entertaining  the  view  that  I  do  entertain  that 
the  justices  had  the  power  to  do  what  they  have 
done  in  this  case,  I  do  not  think  that  I  ought 
to  order  them  to  rehear  the  case  simply  upon 


the  ground  that  they,  by  the  particular  way  in 
which  the  justices  have  acted,  have  prevented 
the  present  applicants  for  the  rule  from  pursu- 
ing their  rights,  especially  when  I  remember 
that  they  have  allowed  the  time  for  appealing  to 
go  by.  I  think,  therefore,  we  ought  not  to  allow 
the  case  to  go  back  and  be  reheard,  and  that  these 
rules  should  be  discharged.  I  should  like  to  add 
that  I  think  the  case  of  Reg.  v.  Bowman  (78  L.  T. 
Rep.  230 ;  (1898)  1  Q.  B.  663)  is  binding  upon  us. 
I  think  it  is  right,  if  I  may  venture  respectfully 
to  say  so.  If  we  had  come  to  the  conclusion  that 
there  had  been  no  determination  except  the  impo- 
sition of  an  unlawful  and  ultra  vires  condition,  I 
think  we  Bhould  have  had  power  to  send  back  the 
case  to  be  reheard,  which  in  this  case  would  have 
been  practically  equivalent  to  a  mandamus  telling 
the  magistrates  to  renew  the  licence.  Therefore, 
in  any  thing  I  have  said,  I  do  not  throw  any  doubt 
on  the  power  of  this  court  to  send  back  a  case 
where  the  magistrates,  having  heard  and  deter- 
mined the  case,  have  imposed  as  a  part  of  their 
decision  a  term  which  we  should  think  beyond 
their  jurisdiction.  For  these  reasons,  however,  I 
have  come  to  th*  conclusion  that  in  this  very 
important  matter  the  grounds  upon  which  the 
rules  were  granted  fail,  and  that  the  rules  must 
be  discharged. 

Wills,  J. — I  am  of  the  same  opinion.  This 
case  undoubtedly  raises  a  question  of  very 
considerable  difficulty,  a  difficulty  arising  from 
the  imperfect  draftsmanship  of  the  Act — im- 
perfect very  likely  owing  to  the  circumstances 
under  which  Acts  of  Parliament  are  passed  which 
bo  often  make  it  absolutely  impossible  that  the 
whole  legislation  should  be  carefully  collated  at 
the  time  an  Act  is  passed  and  reduced  into  an 
absolutely  harmonious  expression.  I  am  very 
much  pressed  in  my  own  judgment  in  this  matter 
by  two  circumstances.  The  first  is  that,  if  we 
were  to  read  sect.  9  as  we  are  called  upon  to  read  it 
by  the  applicants,  as  far  as  renewals  are  concerned 
the  Act  of  Parliament  in  this  section  is  simply  an 
extravagantly  idle  piece  of  legislation,  because  I 
cannot  believe  that  there  will  be  any  possibility, 
if  their  construction  is  right,  of  anybody  ever 
giving  an  undertaking  of  this  character  in  the 
future.  The  effect  of  giving  such  an  undertak- 
ing would  be  simply  this,  that  when  given,  if  the 
undertaking  during  the  current  year  of  the 
licence  is  broken,  the  magistrates  would  be  at 
liberty  when  the  next  period  of  renewal  came  to 
refuse  to  renew  the  licence  under  circumstances 
whioh  would  prevent  compensation  from  attach- 
ing to  the  suppression  of  the  licence.  On  the 
other  hand,  if  the  licensee  did  not  give  the 
undertaking,  he  would  be  subject  to  no  such 
disability  or  no  such  disadvantage,  and,  looking 
at  what  average  human  nature  is,  I  cannot  con- 
ceive that  anybody  would  be  foolish  enough  to 
give  such  an  undertaking  if  it  were  not  com- 
pulsory when  the  only  consequence,  as  far  as  his 
own  interests  were  concerned,  would  be  to  sub- 
ject him  to  a  very  substantial  disadvantage. 
Therefore,  as  it  seems  to  me,  it  would  reduce 
that  piece  of  legislation  to  an  absolute  absurdity, 
or  to  a  piece  of  legislation  which  would  only  be  ap- 
plicable to  the  existing  licences  which  were  actually 
current  at  the  time  the  Act  was  passed.  Nobody 
can  doubt  who  reads  the  Act  that  it  is  meant 
to  last  for  more  than  a  year,  and  that  in  all  its 
provisions  it  is  intended  to  create  a  fresh  or 
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altered  scheme  which  is  to  operate  until  the  Act  is 
either  repealed  or  amended.  I  cannot  think  that 
any  oonstrnction  which  would  drive  us  to  such 
a  consequence  as  that  can  be  right,  unless  it  is 
absolutely  impossible  to  interpret  the  language 
in  any  other  sense.  Now,  the  second  considera- 
tion whioh  presses  upon  my  mind,  and  whioh  I 
think  concludes  the  whole  matter,  is  the  use  of 
that  word  "  required  "  in  the  second  part  of  sub- 
sect  2  of  sect.  9.  That  provides  that  "  where  the 
justices  on  an  application  for  the  renewal  of  an 
existing  on-licence  ask  the  licence- holder  to  give 
an  undertaking  as  aforesaid,  tbev  shall  adjourn 
the  hearing  of  the  application  ana  cause  notice  of 
the  required  undertaking  to  be  given  to  the  regis- 
tered owner  of  the  premises,"  who  is  to  be  heard 
upon  it  Well,  "  required  undertaking  "  means 
wuat  it  says — an  undertaking  whioh  they  have 
required.  How  can  they  "require"  it  if  they 
have  got  no  power  to  enforce  it  in  any  way  either 
directly  or  indirectly P  "Required  is  a  word 
whioh  connotes  and  implies  the  existence  of  some 
means  or  other  of  making  the  requirement  opera- 
tive. It  is  quite  true  that,  before  that,  the  expres- 
sions used  are  "  the  undertaking  which  is  given  " 
and  "  the  undertaking  which  is  asked  for,"  but 
in  the  same  breath,  after  using  the  expression 
"  ask  the  licence- holder  to  give  an  undertaking," 
the  statute  calls  it  the  "required  undertaking  "  ; 
and  I  cannot  doubt  from  those  two  sets  of  expres- 
sions that  the  scheme  of  the  Act  and  the  necessity 
of  giving  it  some  intelligible  and  effective  operation 
maro  it  necessary  to  treat  the  word  "required"  as 
being  the  dominating  word.  I  need  not  go  again 
into  the  history  of  the  matter  and  the  way  in 
which  these  undertakings  came  to  be  given,  to 
which  my  Lord  has  referred,  except  for  the  pur- 
pose of  saying  that  it  does  explain  how  phraseo- 
logy should  have  run  to  a  certain  extent  into  a 
wrong  groove.  But  it  seems  to  me  that  the 
difficulties  which  are  created  by  the  use  of  these 
expressions  which  point  to  something  voluntary 
on  the  part  of  the  licence-holder  are  corrected 
and  done  away  with  by  that  part  of  the  phraseo- 
logy whioh  speaks  of  the  "  reauired  undertaking." 
Now,  of  whom  is  it  required  r  It  is  not  required 
of  the  owner  of  the  property;  it  is  required  of 
the  licence-holder.  The  owner  of  the  property 
has  the  right  to  be  heard  upon  it,  but  it  is  the 
licence- holder  who,  after  the  owner  of  the  pro- 
perty has  been  heard  as  to  the  propriety  of  the 
undertaking  which  is  required,  is  to  give  the 
undertaking,  and  the  licence- holder,  if  not  pre- 
vented by  his  landlord,  clearly  is  not  likely  at  all 
to  make  any  objection  to  giving  an  undertaking 
if  he  cannot  get  his  licence  without.  It  is  rather 
a  matter  of  form  than  anything  else  whether  the 
proper  way  of  looking  at  it  is  that  the  magis- 
trates, having  a  power  to  require,  have  really  the 
power  to  attach  a  condition  which  is  to  be  con- 
sidered a  condition  which  attaches  to  the  licence, 
or  whether  the  proper  way  of  looking  at  it  is  that 
they  are  not  bonnd  to  act  by  way  of  granting  the 
licence,  which  they  are  disposed  to  grant,  until  the 
undertaking  is  given.  That  is  a  pure  matter  of 
form,  and  that  is  only  material  to  my  mind  for 
the  purpose  of  seeing  whether  in  this  case  the 
proper  way  is  to  consider  that  the  licence  has 
been  refused,  and  therefore  there  is  an  appeal  on 
that  ground,  or  whether  the  proper  way  of 
regarding  it  is  that  an  undertaking  has  been 
ordered  to  be  given,  as  to  which  equally  to  my 


mind  an  appeal  will  lie  because  it  is  essentially  a 
thing  which  touches  the  granting  of  the  licence 
or  the  renewal  of  the  licence.  Therefore  it  is  one 
of  those  decisions  of  the  magistrates  by  which 
the  applicant  is  aggrieved,  if  conditions  which 
are  unreasonable  are  imposed.  The  very  use  of 
that  word  "  reasonable  "  in  the  first  part  of  sub- 
sect.  2  of  sect.  9  8 hows,  I  think,  clearly  what  the 
undertaking  is  to  be.  It  is  to  be  a  judicial  act  of 
the  magistrates,  and  not  to  be  a  mere  voluntary 
act  of  the  licence- holder.  I  think  this  provision, 
which  is  in  substance  that  the  penal  consequence 
of  any  act  if  the  undertaking  is  given  shall 
depend  upon  whether  the  requirement  has  been 
reasonable  or  not,  is  certainly  curious,  because  in 
one  sense  and  under  certain  circumstances  it  is 
making  a  petty  sessional  court  of  one  year  a 
Court  of  Appeal  from  the  petty  sessional  court 
of  last  year.  But,  if  that  is  so,  it  is  an  additional 
security  which  is  given  to  the  holder  of  the 
licence  and  to  the  owner  of  the  property,  and  it 
is  an  additional  reason,  I  think,  for  saying  that  an 
appeal  lies  in  respect  of  the  terms  of  the  under- 
taking whioh  has  been  required  as  to  whether 
they  are  reasonable  or  not.  For  these  reasons  I 
agree  with  my  Lord.  Notwithstanding  the  diffi- 
culty is  created  by  an  unfortunate  use,  I  think, 
of  some  of  the  phraseology  of  the  Act,  I  have 
come  to  the  conclusion  that  we  should  be 
doing  wrong  if  we  did  not  do  our  best  to  give  a 
reasonable  construction  to  it,  and  that  we 
ought  to  prevent  that  whioh  certainly  seems 
to  be  beneficial  legislation  under  sect.  9  from 
being  frittered  away  and  being  rendered  really 
a  laughing-stock  rather  than  a  useful  piece  of 
legislation. 

Kennedy,  J. — I  am  of  the  same  opinion.  This 
is  a  caee  of  difficulty  owing  to  the  construction 
and  the  language  of  portions  of  the  sections  as 
they  appear  in  the  Act  of  Parliament,  but  I 
concur  entirely  with  my  Lord  in  the  view  that 
has  been  taken  that  in  substance  the  only  reason- 
able way  of  construing  the  sections,  and  espe- 
cially sub-sect.  2  of  sect.  9,  is  the  construction 
which  my  Lord  and  Wills,  J.  have  put  upon  it. 
I  wish,  however,  in  regard  to  it  to  add  a  few 
words  as  to  a  point  upon  which  Mr.  Pickford,  in 
his  very  clear  argument,  laid  especial  stress.  He 
referred  to  the  provisions  in  the  same  Act  of 
Parliament — namely,  sect  4,  sub-sect.  2,  which 
deals  with  the  granting  of  a  new  on-licence  and 
the  appending  to  the  grant  of  certain  conditions. 
His  argument  was  that  it  seemed  unreasonable 
that,  with  regard  to  the  powers  of  the  justices  of 
granting  a  new  licence,  while  they  might  attach 
conditions,  there  was  no  such  provision  as  is 
to  be  found  in  sect.  9,  sub-sect,  2,  that  if  those 
conditions  are  not  fulfilled  the  justices  shall  be 
deemed  to  have  refused  the  licence  on  tbe  ground 
that  the  premises  have  been  ill-conducted; — in 
other  words,  that  it  is  unreasonable  that  in 
sect.  9  with  regard  to  the  renewal  there  should 
be  a  result  whioh  is  not  appended  in  terms  by 
the  statute  to  a  non-fulfilment  of  conditions 
which  the  justices  may  impose  in  granting  a  new 
on-licence  under  sect.  4.  To  my  mind,  upon  con- 
sideration, it  appears  to  me  that  there  is  really 
nothing  in  that  argument  and  for  this  reason, 
that  with  regard  to  the  conditions  which  may  be 
imposed  under  sect.  4  there  is  no  limitation  in 
the  Act  as  to  the  character  of  the  conditions. 
There  the  justices  may  attach  to  the  grant  of  the 


372 


MAGISTRATES'   CASES 


Ct.  op  App.] 


BSX  V.  DODDS  AND  OTHERS. 


TOt.  op  App. 


licence  such  conditions  as  they  think  proper. 
There  is  no  protection,  if  I  may  so  call  it,  or 
limitation,  if  that  word  be  preferred,  such  as 
appears  in  sect.  9,  as  to  the  undertaking  being 
reasonable.  The  only  undertaking  to  whioh  it 
would  apply  would  be  a  reasonable  undertaking, 
and  where  a  reasonable  undertaking  is  broken 
the  Legislature  thought  fit  to  provide  that  if  an 
undertaking  was  given,  which  I  hold  the  justices 
might  require  to  be  given,  and  that  undertaking 
was  reasonable,  a  breach  of  that  might  be  treated, 
if  the  justices  should  act  upon  it  in  refusing  the 
renewal  of  the  licence  again,  as  though  the  pre- 
mises had  been  ill-conducted  by  reason  of  such 
non-compliance  with  the  reasonable  undertaking; 
whereas,  under  sect.  4,  there  is  no  qualification 
at  all  of  conditions  which  may  be  imposed  by  the 

i'ustices  on  the  grant  of  the  on-licence,  and  the 
jegislature  has  left  entirely  to  the  discretion  of 
the  justices  that  which  they  may  impose  as  a 
condition,  and,  as  there  is  no  qualification  of 
reasonableness,  it  seems  to  me  to  be  quite  fair 
that  the  statute  should  not  have  imposed  as  a 
consequence  of  non-fulfilment  that  which  is 
expressly  provided  where  it  is  also  provided  that 
the  undertaking  must  be  a  reasonable  under- 
taking. And,  further  than  that,  it  must  be  borne 
in  mind  that  with  regard  to  the  granting  of  the 
new  on-licence  the  refusal  of  the  justices  to  grant 
.  that  is  not  subject  to  any  appeal  at  all.  The 
only  matter  that  troubled  me  at  all  has  been  the 
question,  really  a  formal  one,  upon  which  I  should 
have  been  very  sorry  to  come  to  any  other  con- 
clusion than  that  which  my  Lord  and  Wills,  J.  have 
arrived  at,  as  to  whether  in  this  particular  case 
the  justices,  who  have  evidently  taken  such  great 
care  in  the  administration  of  a  new  and  difficult 
piece  of  legislation,  have  been  technically  right 
in  treating  this  in  a  way  which  seems  to  have  in 
their  judgment  precluded  them  from  saying, 
"  We  refuse  this  licence."  It  occurred  to  me  at 
one  time  that,  unfortunately,  that  might  be  a 
result  which  would  involve  technically,  and  with- 
out any  regard  to  the  merits,  a  duty  on  our  part 
to  say  that  they  had  not  heard  and  determined, 
because  the  determination  was  one  which  was  not 
quite  the  one  to  which  they  should  have  come  in 
point  of  form,  which  would  have  enabled  an 
appeal  to  go  to  quarter  sessions.  But,  on  reflec- 
tion and  after  what  Wills,  J.  has  said,  there 
appears  to  me  to  be  happily  nothing  in  that  point. 
It  seems  to  me,  though  it  is  not  necessary  to 
decide  it,  that  they  might  have  gone  to  a  court 
of  quarter  sessions  treating  this  as  a  refusal.  I 
think  my  Lord  has  expressed  that  view,  and  I  am 
very  far  from  dissenting  from  it,  but  certainly  I 
do  not  Bee  why  they  should  not  appeal,  if  they  had 
been  really  minded  to  do  so,  as  persons  who  were 
aggrieved  in  respect  of  an  act  in  regard  to  the 
renewal  of  the  licence.  No  statutory  provision 
has  been  cittd  which  would  have  prevented  an 
appeal  being  brought  to  quarter  sessions  on  the 
ground  that  the  justices  did  not  renew  the  licence, 
but  gave  that  which  amounted  only  to  an  option 
clogged  with  a  condition  which  they  were  not 
lawfully  entitled  to  impose.  I  am  of  opinion, 
therefore,  that  these  rules  should  be  discharged. 

Rides  discharged, 

Pickford,  K.O.  and  Bigby  Swift  for  the  tenant. 
— The  justices  had  no  power  to  require  the  giving 
of  this  undertaking  as  a  condition  of  renewing  the 


licence.  In  substance  the  justices  have  refused 
to  grant  the  renewal  unless  the  undertaking  is 
given ;  but  if  they  have  granted  the  renewal,  then 
they  are  bound  to  issue  the  licence.  If  the 
former  is  the  true  view,  then  they  have  not  heard 
and  determined  the  application  according  to  law, 
and  a  mandamus  to  near  and  determine  is  the 
proper  remedy ;  if  the  latter  is  the  true  view,  then 
a  mandamus  to  issue  the  licence  ought  to  be 
granted.  Justices  can  now,  under  sect.  I  of  the 
Licensing  Act  1904,  only  refuse  to  renew  a 
licence  upon  one  of  the  grounds  specified  in  sub- 
sect.  1,  and  the  refusal  to  give  an  undertaking  to 
comply  with  conditions  is  not  one  of  those 
grounds.  The  power  to  refuse  a  renewal  upon 
any  other  ground  is  now  vested  in  quarter 
sessions,  and  can  only  be  exercised  upon  a  refer- 
ence from  licensing  justices  and  upon  payment  of 
compensation.  Before  the  Act  of  1904,  licensing 
justices  were  in  the  habit  of  asking  licensees  to 
give  undertakings,  and  the  provisions  of 
sect  9  (2)  of  the  Act  of  1904  refers  to  voluntary 
undertakings  of  that  kind.  Those  provisions  do 
not  give  the  licensing  justices  power  to  require 
the  giving  of  an  undertaking  as  a  condition  of 
renewal.  If  sect.  9  (2)  were  so  construed,  the 
effeot  would  be  to  add  another  ground  of  ref  jsal 
to  those  specified  in  sect.  1  (1),  and  would  have 
the  effect  of  very  largely  increasing  the  power  of 
justices  to  take  away  licences  without  compensa- 
tion. That  would  be  quite  contrary  to  the  inten- 
tion of  the  Act. 

A.  H.  Bodkin  and  F.  E.  Smith  for  the  owners. 
— Among  the  conditions  which  the  justices  have 
here  imposed  is  one  relating  to  the  supply  of 
drink  to  children,  which  goes  beyond  the  provi- 
sions of  the  Intoiicating  Liquors  (Sale  to  Chil- 
dren) Aot  1901,  and  the  justices  cannot  in  any 
case  have  power  to  impose  such  a  condition. .  The 
form  of  licence  which  these  justices  have  adopted, 
which  contains  a  clause  that  it  is  granted  subject 
to  an  undertaking  to  observe  the  indorsed  condi- 
tions, is  not  in  accordance  with  the  statutory  form 
of  licence. 

Asquith,  K.C.,  Low,  K.C.,  and  T.  Shepherd  Little 
for  the  justices. — The  proper  course  for  the 
appellants  to  have  taken  was  to  appeal  to  quarter 
sessions,  and,  if  that  was  an  available  remedy, 
they  cannot  apply  for  a  mandamus.  Whether 
the  action  of  the  justices  was  a  refusal  to  renew 
the  licenoe  unless  an  undertaking  to  observe  the 
conditions  was  given,  or  was  a  grant  of  the  licenoe 
subject  to  the  conditions,  it  was  an  act  relating 
to  the  renewal  of  licences,  in  respect  of  whioh  an 
appeal  would  lie  to  quarter  sessions  under 
sect.  28  of  the  Alehouse  Aot  1828 : 

Reg.  v.  Smith,  L.  Rep.  8  Q.  B.  146 ; 
Reg.  v.  Gotham,  78  L.  T.  Rep.  468 ;  (1898)  1  Q.  B. 
802. 

It  was  conceded  before  the  justices  that  the 
conditions  were  reasonable ;  but,  if  they  were  not, 
then  an  appeal  could  be  brought  to  quarter' 
sessions.  The  condition  as  to  supplying  drink  to 
children  cannot  be  said  to  be  a  contravention  of 
the  Act  of  1901;  that  Act  creates  a  criminal 
offence  and  imposes  a  penalty,  but  this  condition 
does  not  do  that,  but  only  provides  reasonable 
additional  safeguards  for  children.  The  real 
question  in  this  case  is  as  to  the  meaning  and 
effect  of  sub- sect.  2  of  sect.  9  of  the  Act  of  1904. 
If  the  contention  of  the  appellants  is  correct,  it 
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renders  absolutely  nugatory  the  provisions  of 
that  sub-seotion,  as  to  failure  to  fulfil  any  reason- 
able undertaking  given  to  the  justices  on  the 
grant  or  renewal  of  a  licence.  That  provision 
refers  and  relates  to  the  previous  well- 
established  practice  of  justices  to  ask  for  and 
obtain  undertakings  on  the  grant  or  renewal  of 
a  licence,  any  breach  of  which  would  be  taken 
into  account  by  the  justices  on  a  subsequent 
application  for  renewal.  Sub- sect.  2  contemplates 
the  continuance  of  that  practice  and  regulates 
and  controls  it;  the  undertaking  must  be  a 
reasonable  one,  and  a  breach  thereof  shall  be 
misconduct  for  which  the  justices  may,  under 
Beet.  1  (1),  refuse  a  renewal  of  the  licence,  upon 
the  ground  that  the  premises  have  been  "ill- 
conducted,"  or,  at  their  discretion,  without  com- 
pensation. The  proviso  to  sub-sect.  2,  which 
refers  to  ( the  "  required  undertaking,"  shows 
that  the  justices  have  under  the  Act  power  to 
require  undertakings  to  be  given.  If  the  appel- 
lants are  right,  justices  can  never  effectively  ask 
for  any  undertaking,  even  in  cases  where  the 
renewal  of  a  licence  has  been  granted  subject  to 
an  undertaking  before  the  Act  of  1904 ;  their  only 
power  would  be  to  refer  the  question  of  renewal 
to  quarter  sessions  upon  a  refusal  to  give  an 
undertaking,  in  which  oase  the  renewal  can  only 
be  refused  on  payment  of  compensation.  That 
would  be  a  curious  result,  and  would  reduce  the 

E revisions  of  sect.  9,  sub- sect.  2,  to  an  absurdity, 
licensing  justices  have  always  had    power   to 
impose  reasonable  conditions : 
Bex  v.  Athay,  2  Barr.  653 ; 
Beg.  v.  Wilkinson,  28  J.  P.  597  ; 
Beg.  v.  Bowman,  78  L.  T.  Rep.  230;  (1898)  1  Q.  B. 

663; 
Beg.  v.  West  Biding  of  Yorkshire  County  Council, 
75  L.  T.  Sep.  252 ;  (1896)  2  Q.  B.  386. 

And  it  was  not  intended  by  this  Act  to  take  away 
that  power. 

Pickford,  K.C.  in  reply. — The  proper  remedy 
in  this  case  is  by  an  application  for  a  mandamus  .* 

Beg.  v.  Bowman  (ubi  tup.). 

Cur.  adv.  vult. 

April    4.  —  The    following    judgments    were 

Collins,  M.B. — The  question  on  this  appeal 
is  whether,  although  the  Licensing  Act  1904, 
s.  1,  has  expressly  limited  the  power  to  refuse 
the  renewal  of  an  existing  on-licence  to  five 
named  grounds,  it  is  nevertheless  competent  to 
the  justices  of  the  licensing  district  to  refuse  it 
unless  the  applicant  consents  to  give  an  under- 
taking to  keep  and  observe  certain  conditions 
to  be  indorsed  on  the  back  of  the  licence  as  to 
the  conduct  and  management  of  the  business, 
and  not  covered  by  the  five  grounds  named. 
The  Divisional  Court  has  decided  that  it  is.  A 
technical  question  arises  also— viz.,  whether,  even 
if  the  justices  were  wrong,  the  appellants  ought 
not  to  have  appealed  to  quarter  sessions  instead 
of  proceeding  as  they  have  done  by  motion  for 
a  mandamus.  The  court  below  has  decided  the 
case  upon  the  merits,  and  both  sides  are  anxious 
that  it  should,  if  possible,  not  be  determined  on 
merely  technical  grounds.  I  will  address  myself 
therefore  to  the  main  question  above  shated.  The 
circumstances  under  which  the  Act  of  1904  came 
to  be  passed  are  well  known.  The  House  of  Lords 
had  finally  decided  in  Sharp  v.  Wakefield  (64 


L.  T.  Rep.  180 ;  (1891)  A.  C.  173)  that  the  discre- 
tion  of  justices  was  absolute  in  refusing  renewals 
except  in  the  case  of  licences  falling  within  the 
Act  of  1869  and  in  existence  on  the  1st  of  May  of 
that  year.    The  discretion  was,  of  oonrse,  to  be 
exercised  judicially  4t  according  t*>  the  rules  of 
reason   and  justice,    not   according   to   private 
opinion ;  according  to  law,  and  not  to  humour  " : 
(see  per  Lord  Halsbury  in  Sharp  v.  Wakefield, 
ubi  sup.).    After    that  decision  renewals   were 
more  frequently  refused  on  grounds  of  general 
policy,  and  not  by  reason    of    defects    in  the 
premises  or  of  misconduct  of  the  licensee.    The 
Farnham  case,  decided  in  1902,  Bex  v.  Howard 
(86  L.  T.  Rep.  839 ;  (1902)  2  K.  B.  363),  was  much 
discussed,  and  legislation  was  called  for  to  miti- 
gate the  hardship  of  individuals  whose  means  of 
livelihood  had  been  lost  by  the  withdrawal  of 
licences  for  the  benefit  of  the  community  without 
misconduct  on  their  part.    This  led  to  proposals 
of  compensation,  which  were  adopted  and  em- 
bodied in  the  Act  of  1904.    In  order  to  discri- 
minate between  those  who  on  a  general  reduction 
of  licences  might  be  deemed  fairly  entitled  to 
compensation  and  those  who  might  not,  it  was 
necessary  to  ascertain  the  grounds  upon  which 
the  justices  in  any  particular  case  had  acted  in 
refusing  a  renewal.    It  was  apparently  thought 
by  the  Legislature  that  the  simplest  way  of  work- 
ing out  this  result  was  to  take  away  the  unlimited 
discretion  of  justices  and  substitute  a  limited  dis- 
cretion based  on  defined  grounds,  which  were  no 
doubt  those  by  which  the  justices  had  in  practice 
guided  themselves.  Hence  the  provisions  of  Beet.  1 
controlling  the  discretion  and  obliging  the  justices 
to  specify  in  writing  the  grounds  of  their  refusal. 
A   practice    had   also  grown  up,  known  to  all 
persons  conversant  with  licensing  procedure,  for 
the  justices,  having  the  general  discretion  I  have 
referred  to,  to  demand  from  applicants  under* 
takings  as  to  the  conduct  and  management  of  the 
business  if  the  licence  were  renewed.    We  were 
told  that  such  undertakings  were  sometimes  asked 
for  and  given  even  in  cases  of  licences  under  the 
Act  of  1&69,  which  had  existed  at  the  date  of  the 
passing  of   that   Act.    This  brief   anticipatory 
statement  is  necessary  in  order  to  appreciate  the 
bearing  of  the  sections  and  the  precise  point 
raised  for  decision.    Sect.  1   enacts  as  follows: 
"  (1)  The  power  to  refuse  the  renewal  of  an  exist* 
ing  on-licenoe,  on  any  ground  other  than  the 
ground  that  the  licensed  premises  .have  been  ill- 
conduoted,  or  are  structurally  deficient  or  struc- 
turally unsuitable,  or  grounds  connected  with  the 
character  or  fitness  of  the  proposed  holder  of  the 
licence,  or  the  ground  that  the  renewal  would  be 
void,  shall  be  vested  in  quarter  sessions  instead  of 
the  justices  of  the  licensing  district,  but  shall 
only  be  exercised  on  a    reference   from    those 
justices   and  on  payment  of  compensation   in 
accordance  with  this  Aot.    In  every  case  of  the 
refusal  of  the  renewal  of  an  existing  on-licence 
by  the  justices  of  a  licensing  district  they  shall 
specify  in  writing  to  the  applicant  the  grounds 
of  their  refusal.    (2)  Where  the  justices  of  a 
licensing  district,  on  the  consideration  by  them, 
in  accordance  with  the  Licensing  Acts  1828  to 
1902,  of -applications  for  the  renewal  of  licences, 
are  of  opinion  that  the  question  of  the  renewal 
of   any   particular   existing  on-licences  requires 
consideration    on    grounds    other    than    those 
on    which    the    renewal    of    an    existing    on* 
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licence    can    be    refused   by   them  they  shall 
refer  the  matter  to  quarter  sessions,  together  with 
their  report  thereon,  and  quarter  sessions  shall 
consider  all  reports  so  made  to  them,  and  may, 
if  they  think  it  expedient,  after  giving  the  persons 
interested  in  the  licensed  premises  and,  unless  it 
appears  to   quarter  sessions    unnecessary,  any 
other  persons  appearing  to  them  to  be  interested 
in  the  question  of  the  renewal  of  the  licence  of 
those  premises   (including   the  justices  of   the 
licensing  district)  an  opportunity  of  being  heard 
and,  subject  to  the  payment  of  compensation 
under  this  Act,  refuse  the  renewal  of  any  licence 
to  whioh  any  such  report  relates."    Sect.  2  deals 
with  the  amount  of  compensation.    Sect.  3  pro- 
vides  for  a  compensation  fund.     Sect.  4  deals 
with  new  licences  and  the  attaching  of  conditions 
thereto.  Sects.  5  to  8  deal  with  machinery.   Then 
comes  sect.  9,  which,  coupled  with  sect.  1,  raises 
the  point  for  decision.    It  enacts  as  follows :  "  (I) 
The  provisions  of  this  Act  shall   apply  to  the 
transfer  of  an  existing  on-licence  as  they  apply  to 
the  renewal  of  an  existing  on-licence,  with  the 
substitution  of  transfer  for  renewal.    (2)  If  the 
justices  of  a  licensing  district  refuse  to  renew  an 
existing  on-licence  on  the  ground  that  the  holder 
of  the  licence  has  persistently  and  unreasonably 
refused    to   supply  suitable  refreshment  (other 
than  intoxicating  liquor)  at  a  reasonable  price,  or 
on  the  ground  that  the  holder  of  the  licence  has 
failed  to  fulfil  any  reasonable  undertaking  given 
to  the  justices  on  the  grant  or  renewal  of  the 
licence,  the  justices  shall  be  deemed  to  have  re- 
fused the  licence  on  the  ground  that  the  premises 
had  been  ill-conducted  :  Provided  that  where  the 
justices,  on  an  application  for  the  renewal  of  an 
existing  on-licence,  ask  the  licence- holder  to  give 
an  undertaking  as  aforesaid,  they  shall  adjourn 
the  hearing  of  the  application  and  cause  notice 
of  the  required  undertaking  to  be  served  upon 
the  registered  owner  of  the  premises  and  give 
him  an  opportunity  of  being  heard."    Sub-sects.  I 
and  2  create  no  difficulty.    The  latter  merely 
makes  it  clear  that  the  two  classes  of  acts  named 
therein   may  be  treated  by  justices  as  falling 
within  one  of  the  grounds  of  refusal  limited  by 
the  first  section   of  the   Act.    It  is  upon  the 
proviso  to  sub- sect.  2  that  the  decision  of  the 
court  below  is    based.    It  is   upon   the  words 
"  required  undertaking  "  that  the  learned  judges 
mainly,  if   not  wholly,  found   themselves.     If 
these  words  may   be   fairly  read  as   merely  a 
synonym  for  the  undertaking  which  the  justices 
are  supposed  to  have  "  asked  for  "  in  the  earlier 
part  of  the  sentence,  the  whole  fabric  of  implica- 
tion based  on  the  use  of  the  word  "required" 
falls  to  the  ground.    Unless  it  is  to  be  read  as 
equivalent   to    "insisted    upon   as    a    condition 
of    renewal,"    it  cannot    ground    the    inference 
drawn   from   it,  that  the  Legislature    assumed 
the   existence   of  a    power   to    require  in    that 
sense    an    undertaking,    as    surviving    the    in- 
hibition of    the   first  section,    with   the  result 
that  it  must  be  taken  to  have   sanctioned  an 
additional  ground  for  the  refusal  of  a  licence  as 
arising  upon  a  failure  to  give  an   undertaking. 
In  other  words,  we  must  first  c  nstrue  "  required  " 
in  a  sense  not  necessarily  demanded  by  the  con- 
text, and  then  infer  that  it  was  intended  by  the 
use  of  that  word  to  repeal  or  modify  the  express 
and  unambiguous  enactment  of  the  first  section, 
and  vest  in  the  licensing  justices  another  ground 


of  refusal,  although  the  power  to  refuse  except 
on  the  five  grounds  named  has  been  expressly 
withdrawn  from  them  and  vested  in  the  quarter 
sessions.  Surely  a  bold  inference  to  draw  from 
such  slight  materials.  Down  to  this  point  in  the 
discussion  there  can,  it  seems  to  me,  be  no  pos- 
sible doubt  as  to  the  effect  of  the  enactment. 
The  intention  to  limit  the  discretion  to  refuse  a 
renewal  to  the  grounds  named  in  sect.  1  is  clear 
beyond  controversy.  "  The  power  to  refuse  the 
the  renewal  of  an  existing  on-licence  on  any 
ground  other  than"  the  five  named  "shall  be 
vested  in  quarter  sessions  instead  of  the  justices 
of  the  licensing  district " ;  and  to  withhold  a 
renewal  unless  the  applicant  will  give  an  under- 
taking as  to  the  mode  of  carrying  on  the  busi- 
ness is,  in  my  judgment,  the  same  thing  as  to 
refuse  it  on  a  ground  other  than  one  of  the  five. 
A  fortiori  when  the  undertaking  relates  to  matters 
outside  the  five  grounds.  Tlrs  provision  is  ex- 
press  and  absolute,  and  leaves  nothing  to  impli- 
cation, and  yet  it  is  contended  that,  notwith- 
standing this  clear  and  peremptory  inhibition  in 
the  governing  enactment,  it  is  to  be  read  as  not 
meaning  what  it  says,  but  as  covering  and  per- 
mitting a  ref usal  on  a  ground  not  falling  within 
any  of  those  named,  but  the  right  to  act  on 
which  is  to  be  implied  out  of  a  proviso  to  a  sub- 
section which  is  addressed,  by  way  of  greater 
caution  apparently,  to  providing  that  a  particular 
line  of  conduct  may  deemed  misconduct  within 
the  governing  enactment.  In  my  judgment  it  is 
not  competent  for  this  court  to  introduce  by 
implication  only  a  provision  directly  contradic- 
tory of  an  unambiguous  enactment  addressed  to 
the  very  point  itself.  If  we  are  at  large  to  draw 
inferences  and  make  implications,  why  are  we  to 
leave  out  the  inference  arising  from  the  fact  that 
the  Legislature  has  not  only  abstained  from 
enacting  this  sixth  ground  of  refusal,  but  has  by 
the  limitation  to  five  other  grounds  directly  ex- 
cluded it  P  And  why  are  we  to  suppose  that  it 
intended  that  the  refusal  to  give  an  undertaking 
should  be  a  ground  of  refusal  of  the  renewal 
when,  its  attention  being  obviously  called  to  the 
existing  practice  as  to  undertakings,  it  addresses 
its  enactment  expressly  to  the  breach  of  such 
undertakings  when  given,  and  not  to  the  refusal 
to  give  them  at  all?  The  proviso,  as  I  have 
pointed  out,  does  not  in  its  context  purport  to 
relate  at  all  to  the  first  section,  and  surely,  if 
there  is  any  apparent  inconsistency  between  the 
two,  it  is  the  scope  of  the  proviso  which  must  be 
limited  so  as  to  make  it  harmonise  with  the 
primary  and  unambiguous  inhibition  of  the  first 
section.  To  contradict  the  plain  language  of  the 
Act  by  a  surmise  based  on  such  materials  is,  in 
my  judgment,  to  substitute  legislation  for  inter- 
pretation. But  it  cannot  be  contended  that  the 
proviso  is  altogether  nugatory  if  it  be  held  not 
to  add  another  ground  of  refusal  to  those  named 
in  the  first  section.  We  learn  that  such  under- 
takings were  sometimes  given  in  cases  under  tbe 
Act  of  1869,  though  it  is  clear  that  the  justices 
had  no  power  to  refuse  the  renewal  except  upon 
the  four  grounds  named  in  that  Act,  and  it  may 
be  that  others  hereafter  may  do  what  one  of  the 
applicants  has  done  in  this  case,  voluntarily  give 
the  undertaking  asked  for.  Though  the  court 
below  have  arrived  at  the  conclusion  that  tbe 
justices  were  acting  within  their  powers  in 
I  refusing  renewals  in  the  cases  under  appeal,  I  am, 
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nevertheless,  entitled  to  pray  in  aid  of  my  own 
opinion  their  decision  in  the  case  of  a  licence  in 
existence  before  May  1869,  and  governed  by  the 
Act  of  that  year.  They  have  held  that  in  that 
ease  the  justioes  had  no  power  to  exact  the  under- 
taking, presumably  because  to  do  so  was  to  refuse 
upon  a  ground  other  than  the  four  named  in  that 
statute :  (see  Bex  v.  Grimwade,  53  W.  R.  377 ; 
69  J.  P.  184).  Now,  by  sub-sect.  3  of  sect.  9,  the 
grounds  mentioned  in  sect.  8  of  the  Act  of  1869 
are  substituted  for  the  grounds  mentioned  in  the 
present  Act  as  the  grounds  on  which  the  power 
to  refuse  the  renewal  of  an  existing  licence  is 
reserved  to  the  justices  of  the  licensing  district. 
On  what  grounds  they  can  have  held  that  the 
justices  had  no  power  to  refuse  the  renewals  in 
those  cases  which  do  not  equally  apply  to  the 
oases  under  review  1  am,  with  deference,  at  a  loss 
to  determine.  The  words  of  sect.  8  of  the  Act  of 
1869  are  no  more  clear  and  peremptory  than  those 
of  sect  1  of  this  Act,  and  the  practice  as  to 
asking  undertakings  from  applicants  under  the 
former  Act  existed,  as  we  were  told  by  Mr.  Low, 
in  some  places.  The  words  of  the  redoubtable 
proviso  do  not  purport  to  be  limited  to  one  class 
of  licences  more  than  another.  They  are, "  where 
the  justices,  on  an  application  for  the  renewal  of 
an  existing  on-licence,  ask  the  holder  to  give  an 
undertaking."  Why  is  this  provision  to  be 
limited  to  licences  other  than  those  existing  in 
May  1860,  and  regulated  by  the  Act  of  that  year  P 
If  it  does  apply  to  them,  and  no  reason  has  been 
given  why  it  does  not,  then  the  court  below,  on 
their  decision,  must  read  the  word  "  required/'  on 
which  they  rest  the  whole  weight  of  their  con- 
clusion in  the  cases  now  under  discussion,  in  two 
different  senses  according  as  to  whether  the 
licence  is  one  governed  by  the  conditions  of 
sect  8  of  the  Act  of  1869  or  not — in  the  former 
class  in  the  sense  contended  for  by  the  appellants, 
viz.,  as  a  synonym  for  "  asked  for  " ;  in  the 
latter  in  the  sense  which  they  have  adopted  as 
governing  their  decision  in  the  cases  now  under 
appeal,  viz.,  "stipulated  for  as  a  condition  of 
allowing  the  renewal."  While  cordially  agreeing 
with  the  decision  of  the  court  below  in  the  case 
under  the  Act  of  1869, 1  must,  with  great  defer- 
ence, express  my  inability  to  adopt  their  conclu- 
sion in  the  cases  which  are  the  subject  of  this 
appeal.  With  regard  to  the  technical  point,  1 
think  that  the  true  effect  of  what  the  justices  did 
was  that  they  did  not  refuse  the  renewals  in  such 
a  form  as  to  admit  of  an  appeal  to  quarter 
sessions.  In  fact,  when  asked  to  give  a  positive 
refusal  so  as  to  facilitate  an  appeal,  they  declined 
to  do  so,  and  insisted  that  they  had  allowed 
renewal.  What  they,  in  fact,  had  done  was  to 
cause  licences  to  be  printed  containing  on  their 
face  a  variation  from  the  statutory  form  by  the 
introduction  of  the  following  words :  "  This 
renewal  licence  is  granted  upon  the  licensee 
giving  an  undertaking  to  keep  and  observe  the 
conditions  indorsed  on  the  back  hereof  ";  and  on 
the  back  were  indorsed  six  conditions.  These 
licences  were  deposited  with  their  clerk,  to  be 
delivered  to  the  applicants  on  their  giving  the 
undertakings.  Not  having,  in  their  view,  refused 
the  renewals,  they  did  not  specify  in  writing  to 
the  applicant  the  grounds  of  their  refusal.  Never- 
theless, it  is  now  contended  on  their  behalf  that 
the  applicant  was  bound  to  treat  what  they  had 
done  as  a  refusal  to  renew,  and  to  have  appealed 


if  he  objected,  and  that  the  remedy  by  mandamus 
was,  therefore,  not  open.  It  seems  to  me  that,  if 
I  am  right  in  the  construction  1  have  placed 
upon  the  statute,  what  the  justices  have  done  is 
to  decide  in  favour  of  renewal,  with  a  condition 
which  they  had  no  power  to  impose  and  which  is, 
therefore,  nugatory,  and  that  a  mandamus  ought 
to  go  to  compel  them  to  deliver  the  renewal 
licences  without  the  condition.  If  their  de- 
cision cannot  be  so  treated,  then  I  think  the 
result  is  that  they  have  not  decided  the  point 
submitted  to  them  at  all,  and  that  a  manaamvs 
should  go,  as  iu  Beg.  v.  Bowman  (78  £.  T. 
Rep.  230;  (1898)  1  Q.  B.  663)  and  Reg.  v. 
Cotham  (78  L.  T.  Rep.  468;  (1898)  1  Q.  B.  802). 
In  my  opinion,  therefore,  the  appeal  must  be 
allowed. 

Ma.thew,  L.J. — In  these  cases  I  differ,  I  need 
not  say  with  much  hesitation,  from  the  opinions 
of  my  learned  colleagues.  I  think  the  judgments 
of  the  Divisional  Court  were  right,  and  ought  to 
be  affirmed.  The  statute  which  we  are  called  on 
to  construe  is  entitled  "  An  Aot  to  amend  the 
Licensing  Acts  1828  to  1902,  in  respect  to  the 
extinction  of  licences  and  the  grant  of  new 
licences,"  and  by  sect.  10  the  Act  is  to  be  con- 
strued as  one  with  the  Licensing  Acts  aforesaid. 
Before  the  statute  in  question  the  right  of  appeal 
to  quarter  sessions  was  granted  to  all  persons 
aggrieved  by  any  aot  of  any  justices  done  in  or 
concerning  the  exercise  of  their  powers.  Where 
there  was  a  refusal  to  grant  the  renewal  of  a 
licence,  the  decision  of  the  licensing  justices 
might  be  reviewed  by  quarter  sessions,  and  sub- 
ject to  this  their  discretion  was  absolute.  For 
many  years  this  practice  had  been  followed  all 
over  England  of  granting  a  renewal  of  a  licence 
upon  an  undertaking  to  observe  certain  conditions 
intended  to  secure  the  orderly  and  proper  manage- 
ment of  licensed  houses.  Each  applicant  was 
required  to  satisfy  the  magistrates  either  by 
verbal  or  written  assuraioes  that  the  conditions 
which  they  required  would  be  complied  with.  If 
any  objection  were  made  to  the  act  of  the 
justices  in  this  respect  it  seems  clear  that  there 
would  be  an  appeal  to  quarter  sessions.  When 
the  Act  of  1904  was  passed,  the  licences  then  in 
existenoe  were  for  the  most  part  of  this  limited 
character.  The  undertaking  which  was  in  these 
oases  required  was  admitted  to  be  of  the  usual 
character,  and  to  be  perfectly  reasonable.  This 
is  shown  by  the  statements  which  counsel  were 
instructed  to  make  to  the  justioes.  For  many  years 
the  conditions  had  been  accepted  and  assented  to 
by  those  interested  in  licensed  premises  in  Birken- 
head. The  question  upon  this  appeal  is  whether 
the  procedure  which  had  been  previously 
adopted  of  granting  a  renewal  of  a  licence  upon 
conditions  had,  under  the  Act  of  1904,  been 
placed  beyond  the  jurisdiction  of  the  justioes. 
This  was  said  to  be  a  necessary  implication  from 
the  language  of  the  statute.  Unaer  sect.  1  the 
absolute  discretion  previously  conferred  upon  the 
justices  was  confined  to  the  cases  therein  specified, 
and  in  respect  of  the  decision  of  the  justioes  in 
tbose  cases  there  would  be  for  persons  aggrieved 
an  appeal  to  quarter  sessions.  Refusal  to  renew 
in  oases  other  than  those  specified  in  sect.  1  was 
vested  in  quarter  sessions  instead  of  the  justices 
of  the  licensing  district.  No  provision  is  madd 
for  an  application  in  such  cases  to  quarter  sessions. 
By  sub-sect.  2,  where  the  justices  came  to  the 
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conclusion   that   the  renewal  of  any  particular 
lioence  required  consideration,  they  were  to  refer 
the  matter,  together  with   their  report  thereon, 
to  quarter  sessions,  and  that  court  was,  as  appears 
from  the  rales,  to  have  the  power  either  to  con- 
tinue the  lioence  or  to  cancel  it  subject  to  the 
payment  of  compensation  as  provided  by  the  Act. 
They  appear  to  have  no  further  powers.    This 
enactment  only  applies  when  there  has  been  no 
default  on  the  part  of  the  applicant,  and  the  only 
question  is  whether  the  licence  should  be  continued 
or  withdrawn.     It  has  no  application  to  cases  • 
where  the  renewal  is  granted  on  the  undertaking 
to  fulfil  conditions.     There  is  no  ground  for  any 
implication  so  far  that  the   authority    of    the 
licensing  justices   to  impose  conditions  was  in 
any  way  affected.     That  there  was  no  distrust  of 
the  discretion  of  the  justices  is  shown  in  sect.  4, 
where  they  are  empowered  to  attach  to  the  grant 
of  a  new  licence  such  conditions  as  they  think 
proper  in  the  interests  of  the  public.     Further, 
under  sect.  9,  sub- sect.   2,  where  an  applicant 
agrees  to  the  condition,  the  justices  may,  upon 
giving  an  opportunity   of   being  heard    to  the 
registered  owner,  grant  the  renewal  in  the  exer- 
cise of  their  discretion,  and  may  disregard  any 
objections  the  owner  may  offer.    But  then  it  is 
said  the  language  of  sub -sect.  2  shows  that  the 
discretion  of  the  justices  can  no  longer  be  exer- 
cised when  the  holder  of  the  licence  objects  to 
any  conditions  and  refuses  to  enter  into  any  under- 
taking.   The  enactment,  it  is  argned,  only  applies 
where  there  has  been  a  consent  to  a  condition,  and 
where  there  has  been  no  consent  there  can  be  no 
condition  or  undertaking.     Here  it  is  said  that, 
as  the  applicant  refused  to  give  an  undertaking, 
the  justices  had  no  power  to  refuse  the  lioence  on 
any  ground.    But  I  see  no  reason  why  the  enact- 
ment  should  receive  this   interpretation.    The 
section  in  terms  applies  only  where  consent  has 
been  given.     It  is  intended  to  provide  a  mode  of 
punishment  where  an  undertaking  has  not  been 
fulfilled.    It  has  no  reference  to  the  question  of 
the  terms  upon  which  a  renewal  may  be  granted, 
but  it  is  said  that  the  proper  inference  from  the 
language  of  the  section  is  that  consent  is  optional ; 
in  other  words,  that  there  should  be  added  by 
implication  to  the  section   a   proviso    that   an 
applicant  should  not  be  compellable  to  consent 
to  a  condition,  however  reasonable  it   may  be. 
But,  in  the  first  place,  under  the  second  clause  of 
sect.  9,  sub- sect.  2,  the  authority  of  the  justices 
to  require  an  undertaking  seems  to  be  taken  for 
granted.     In  the  next  place,  this  construction 
would  have  the  effect  of  nullifying  the  section. 
No  applicant  would  consent  to  an  interference 
with  the  conduct  of  his    business,   particularly 
where   the   breach    of    an  undertaking    might 
jeopardise    his   lioence.      Further,    the  control 
which  has  hitherto  been  exercised  by  the  justices 
would  be  completely  swept  away.    This  condition 
of  things  would,  no  doubt,   be  an  advantage  to 
publicans,  but  it  would  be  secured  at  the  expense 
of  the  interests  of  the  community  in  each  locality. 
Without  clear  language  I  do  not  think  that  there 
should  be  attributed  to  the  Legislature  the  inten- 
tion to  sanction  so  formidable  and,  if  I  may  be 
permitted  to  hazard   the  opinion,    so   lament- 
able a  revolution  in  the  mode  which  has  hitherto 
been    adopted  in  administering   the    Licensing 
Acts   Them  is  no  apparent  reason  for  the  supposed 
change.    With  respect  to  what  took  place  before 


the  licensing  justices,  the  evidence  appears  to  me 
to  be  quite  clear.  If  there  were  any  doubt,  it  is 
removed  by  the  subsequent  correspondence.  The 
justices  declined  to  say  that  they  refused  the 
applications,  for  the  reason  that  they  were  willing 
to  grant  them  if  their  conditions  were  complied 
with.  They  were  quite  right  in  declining  to  give 
any  effect  to  the  hollow  assurances  offered  on 
behalf  of  the  trade  that  the  publicans  in  the 
locality  were  anxious  to  do  what  the  justices 
thought  right.  The  sure  test  of  their  willingness 
wss  that  they  should  give  the  undertaking  re- 
quired of  them.  I  desire  to  express  no  opinion 
upon  the  decision  of  the  Divisional  Court  as  to 
beerhouses.  There  has  been  no  appeal  from  thei 
judgment  in  this  respect. 

Oozens-Habdy,  L.J. — This  appeal  raises  an 
important  and  difficult  question  as  to  the  powers 
of  licensing  justices  under  the  recent  Act  of  1904 
The  Birkenhead  justices,  acting  in  perfect  good 
faith  and  with  the  sole  desire  to  promote  the 
welfare  and  order  of  the  borough,  desire  to  exact 
from  all  applicants  for  the  renewal  of  on- 
licences  certain  undertakings,  which  I  assume  to 
be  reasonable.  The  licences  are  in  the  usual  form, 
except  that  the  following  clause  is  inserted: 
44  This  renewal  lioence  is  granted  upon  the  licensee 
giving  an  undertaking  to  keep  and  observe  the 
conditions  indorsed  on  the  back  hereof."  Six 
conditions  are  indorsed,  but  it  is  not  contended 
that  all  those  conditions  should  be  exacted  in  the 
case  of  every  house.  The  justices  deny  that  they 
have  refused  the  licences ;  on  the  contrary,  they 
assert  that  they  have  renewed  the  licences, 
although  the  clerk  has  been  directed  not  to  hand 
them  out  unless  and  until  the  undertakings  are 
given.  The  licence-holders  decline  to  give  any 
undertaking.  The  Divisional  Court  have  held 
that  the  justices  may  require  a  reasonable  under- 
taking to  be  given  as  a  condition  of  granting  a 
renewal;  and  the  main  point  in  this  appeal  is 
whether  that  view  is  correct.  Prior  to  the 
1st  Jan.  1905,  justices  had  a  general  discretion  to 
grant  or  refuse  renewals  of  licences  of  the  class 
with  which  this  appeal  alone  deals  (Sharp  v. 
Wakefield,  ubi  sup.) ;  and  a  practice  very  naturally 
grew  up  by  which  the  justices  made  terms  with 
the  licence- holders,  and  insisted,  as  a  condition 
of  renewal,  that  certain  undertakings  should  be 
given.  These  undertakings  were  sometimes  in- 
dorsed on  the  licence,  sometimes  entered  in  the 
clerk's  book,  and  sometimes  were  verbal.  I 
cannot  doubt  that  this  was  a  moat  wholesome 
practice.  The  undertakings  were  given  because 
without  them  the  licence  would  not  have  been 
renewed.  The  undertakings  were  observed  be- 
cause a  wilful  breach  would  have  almost  certainly 
been  a  fatal  objection  when  the  next  applica- 
tion for  renewal  came  before  the  justices.  But, 
except  in  the  manner  and  to  the  extent  above 
indicated,  these  undertakings  were  voluntary  and 
had  no  sanction.  They  are  not  mentioned  in  any 
of  the  licensing  statutes.  A  great  change  was 
effected  by  the  Licensing  Act  1904  in  the  position 
of  licensing  justices.  By  sect.  1  the  po*er  to 
refuse  renewal  on  any  ground  other  than  one  of 
five  particular  grounds  is  taken  away  from  the 
licensing  justices  and  is  vested  in  quarter  sessions, 
and  quarter  sessions  can  only  act  on  a  reference 
from  the  justices  and  on  payment  of  compensa- 
tion. The  only  one  of  the  five  grounds  on  which 
the  justices  may  refuse  a  renewal  which  need  be 


MAGISTRATES'   CASES. 


377 


Or.  of  App.]     Midwood  and  Co.  Limited  v.  Mayor,  &o.,  of  Manchester.    [Ct.  of  App. 


referred  to  is  "  that  the  licensed  premises  have 
been  Hi-conducted."  It  is,  however,  contended, 
that,  notwithstanding  the  plain  language  of  this 
sub-section,  there  is  to  be  found  in  sect.  9  (2)  an 
implied  power  in  the  justices  to  refuse  renewal 
anl688  reasonable  undertakings  are  given,  or, 
which  amounts  to  the  same  thine,  to  grant 
renewal  only  upon  such  undertakings  being  given. 
I  cannot  adopt  this  contention.  It  really  involves 
toe  addition  of  a  sixth  ground  on  which  the 
justices  may  refuse.  The  first  paragraph  of  the 
sab-section  lends  no  support  to  the  contention. 
It  is  folly  satisfied  by  regarding  the  undertaking 
as  one  which  is  not  exacted,  but  volunteered. 
And  although  the  second  paragraph  of  the  sub- 
section contains  the  words  "  the  required  under- 
taking," I  think  the  context  shows  that " required" 
is  merely  equivalent  to  asked  for  or  requested. 
The  judges  in  the  Divisional  Court  seem  to  have 
thought  that  the  construction  which  I  have 
adopted  renders  sect.  9  (2)  perfectly  useless, 
because  no  licence-holder  would  be  so  foolish  as 
to  volunteer  an  undertaking  the  non-fulfilment  of 
which  might  entail  the  refusal  of  renewal  without 
possibility  of  compensation.  With  the  utmost 
respect,  I  am  unable  to  concur  in  this  view. 
Although  the  general  discretion  upon  which  the 
former  practice  of  undertakings  rested  is  gone,  it 
is  easy  to  see  that  it  may  still  be  greatly  to  the 
interest  of  the  licence-holder  to  give  a  reasonable 
undertaking.  For  example,  the  justices  may  ask 
for  a  reasonable  undertaking  which  thev  think 
ought  to  be  given,  and  may  say  that  if  it  is  not 
given  they  will  refer  the  matter  to  quarter 
sessions,  under  sect.  I  (2),  with  a  view  to  the 
refusal  of  renewal.  The  licence- holder  will  be 
very  desirous  not  to  run  the  risk  of  having  the 
renewal  refused  by  the  quarter  sessions.  A  refusal 
means  to  him  the  loss  of  his  occupation  and  trade, 
and  it  will  be  a  poor  consolation  to  him  to  know 
that  compensation  will  be  payable  "  to  the  persons 
interested  in  the  licensed  premises  " — see  sect.  2 
(1)  (2) — for  the  fraction  attributable  to  his 
interest  will  in  most  cases  be  very  small.  Nor 
does  it  appear  unreasonable  that  the  registered 
owner  of  the  licensed  premises  should  have  an 
opportunity  of  being  heard  before  a  voluntary 
undertaking  is  given,  inasmuch  as  the  giving  of 
such  an  undertaking  may  result  in  the  refusal  of 
the  licence  and  the  loss  of  the  compensation,  the 
greater  part  of  which  would  go  to  the  owner. 
And,  further,  it  is  perfectly  reasonable  that  the 
breach  of  an  undertaking  voluntarily  given, 
after  notice  to  the  registered  owner,  should  be 
held  to  amount  to  ill-conduct,  so  as  to  bring 
the  case  within  the  jurisdiction  of  the  justices 
under  sect.  1.  In  my  opinion  the  old  practice 
of  exacting  undertakings  on  renewals  of  on- 
licences  cannot  survive  the  destruction  of  the 
general  discretionary  power  to  grant  or  to  refuse, 
to  which  the  existence  of  the  practice  was  due. 
It  is  not  for  us  to  legislate ;  our  duty  is  limited 
to  interpretation.  In  my  opinion  the  intro- 
duction in  the  licence  of  the  undertaking  which 
is  not  found  in  the  form  prescribed  by  the 
Secretary  of  State  under  sect.  48  of  the  Licensing 
Act  1872  was  not  authorised.  I  agree  with  the 
judgment  of  the  Master  of  the  Bolls  on  this 
point.  It  is,  however,  contended  by  the  respon- 
dents that,  even  if  the  justices  were  wrong  in 
their  view  of  the  law,  the  appellants  ought  to  nave 
appealed  to  quarter  sessions  under  sect.  27  of  the 
Mao.  0a8—  Vol.  XXII. 


Alehouse  Act  1828,  and  that  the  remedy  by 
mandamus  is  not  available.  I  think  this 
objection  would  be  valid  if  the  justices  had 
refused,  on  wrong  grounds,  to  grant  renewal: 
(Beg.  v.  Smith,  L.  Rep.  8  Q.  B.  146).  But  they 
did  not  refuse.  They  attempted  to  attach  a 
condition  or  impose  a  term  which  was  not 
authorised,  and  in  such  a  case  the  remedy  by 
mandamus  is  appropriate  :  (Beg.  v.  Bowman,  ubi 
sup.).  I  think  the  proper  order  is  that  a 
mandamus  should  issue  to  the  justices  com- 
manding them  to  deliver  up  to  the  applicants 
their  renewed  licences  in  tne  proper  statutory 
form,  without  exacting  any  undertaking. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Godden,  Son,  and 
Holme,  for  Thompson,  Hughes,  and  Co.,  Birken- 
head. 

Solicitors  for  the  respondents,  Lloyd-George, 
Boberts,  and  Co.,  for  Gerrard  Copeland,  Birken- 
head. 


Thursday,  July  13, 1905. 

(Before  Collins,  M.R.,  Romke  and  Mathew, 

L.JJ.) 

Midwood  and  Go.  Limited  v.  Mayor,  Alder- 
men, and  Citizens  of  Manchester,  (a) 

APPLICATION  FOR  A  NEW  TRIAL. 

Nuisance  —  Statutory  powers  —  Electric  Lighting 
— Escape  of  electricity  from  main — Explosion — 
Damage  to  property — Liability  of  undertakers 
— Statutory  exoneration  from  action  in  the  event 
of  nuisance — Electric  Lighting  Act  1882  (45  &  46 
Vict.  c.  56)— Electric  Lighting  Act  1888  (51  &  52 
Vict.  c.  12) — Manchester  Electric  Lighting  Order 
1890. 

A  municipal  corporation  were  the  undertakers  for 
the  supply  of  electricity  in  their  district  under  an 
Electric  Lighting  Order  which  was  confirmed  by 
Act  of  Parliament.  The  order  contained  a 
clause  that  nothing  in  the  order  should  exonerate 
the  undertakers  from  any  indictment,  action,  or 
other  proceeding  for  nuisance  in  the  event  of 
any  nuisance  being  caused  by  them. 

In  consequence  of  a  fault  in  an  electric  main  laid 
down  by  the  corporation  under  this  order,  elec- 
tricity escaped  and  fused  the  bitumen  in  which 
the  wires  were  covered.  A  gas  was  thereby  pro- 
duced which  accumulated  and  presently  caught 
fire  and  exploded.  This  explosion  caused  injury 
to  premises  belonging  to  the  plaintiffs  in  the 
street  were  the  main  was  laid.  In  an  action  by 
the  plaintiffs  to  recover  damages  for  this  injury  : 

Held,  that  under  the  above  mentioned  clause  in  the 
order  the  corporation  were  liable  in  the  action, 
apart  from  any  question  of  negligence. 

Application  by  the  defendants  for  judgment  or 
a  new  trial  in  an  action  tried  before  Lawrance,  J. 
with  a  jury. 

The  plaintiffs  were  the  owners  and  occupiers  of 
certain  premises  in  Fountain- street,  Manchester, 
and  they  brought  this  action  to  recover  damages 
from  the  defendants,  the  corporation  of  Man- 
chester, in  respect  of  the  injury  which  had  been 
caused  to  their  premises  by  a  fire  and  explosion 
resulting  from  an  escape  of  electricity  in  the 
defendants'  electric  mains. 

(*)  Reported  by  E.  Manlit  Smith,  Esq.,  Barristertt-L&w. 
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In  consequence  of  a  fault  in  tbe  insolation, 
electricity  escaped  and  fused  the  bitumen  in  which 
the  wires  were  encased.  An  inflammable  gas  was 
thereby  generated,  which  accumulated  for  some 
time,  and  then,  escaping  into  a  house  adjoining 
the  plaintiffs'  premises,  caught  fire  and  exploded, 
causing  the  damage  complained  of. 

The  plaintiffs  alleged  first,  that  the  damage 
complained  of  was  the  consequence  of  a  nuisance 
caused  by  the  defendants;  and,  secondly,  that, 
apart  from  nuisance,  the  damage  was  caused  by 
the  negligence  of  the  defendants  and  their 
servants. 

The  defendants  contended  that  they  had  acted 
without  negligence  under  the  Manchester  Electric 
Lighting  Order  1890,  and  that  the  matters  oom- 
plained  of  were  done  or  permitted  by  them  in,  and 
were  necessarily  incidental  to  and  resulted  from, 
the  due  discharge  of  their  duty  under  the  order, 
and  that  therefore  they  were  not  responsible  to 
tbe  plaintiffs  in  the  action. 

Under  the  Electric  Lighting  Acts  1882  and 
1888  a  provisional  order  called  the  Manchester 
Electric  Lighting  Order  1890  was  made  by  the 
Board  of  Trade,  and  was  afterwards  confirmed 
by  the  Electric  Lighting  Orders  Confirmation 
(No.  11)  Act  1890  (53  &  54  Yict.  c.  cxcvii.). 

By  this  order  the  defendants,  therein  called  the 
undertakers,  were  required  to  lay  down  suitable 
and  sufficient  mains  for  the  supply  of  electricity 
within  the  city  of  Manchester,  and  to  furnish  a 
.  sufficient  supply  to  owners  or  occupiers  within 
that  area  requiring  it,  provided  that  the  electri- 
city should  be  supplied  by  means  of  some  system 
approved  by  the  Board  of  Trade,  and  subject  to 
such  regulations  and  conditions  for  securing  the 
safety  of  the  public  and  for  ensuring  a  proper 
and  sufficient  supply,  as  the  Board  of  Trade 
might  from  time  to  time  impose.  The  order  also 
contained  the  two  following  clauses : 

Clause  67.  Tbe  undertakers  shall  be  answerable  for 
all  accidents,  damages,  and  injuries  happening  through 
the  act  or  default  of  the  undertakers,  or  of  any  person 
in  their  employment,  by  reason  of  or  in  eonsequenoe  of 
any  of  the  undertakers'  works,  and  shall  save  harmless 
all  authorities,  bodies,  and  persons  by  whom  any  street 
is  repairable,  and  all  other  authorities,  companies,  and 
bodies,  collectively  and  individually,  and  their  offloers 
and  servants,  from  all  damages  and  coats  in  respect  of 
such  accidents,  damages,  and  injuries. 

Clause  70.  Nothing  in  this  order  shall  exonerate  the 
undertakers  from  any  indictment,  action,  or  other  pro- 
ceeding for  nuisance  in  the  event  of  any  nuisance  being 
caused  by  them. 

The  system  adopted  by  the  defendants,  which 
was  approved  by  the  Board  of  Trade,  was  to  have 
a  single  system  for  the  supply  of  electricity  to 
the  whole  of  Manchester,  instead  of  dividing  up 
that  district  into  several  district  circuits,  and  it 
was  alleged  by  the  plaintiffs  that  the  system 
adopted  rendered  it  more  difficult  to  localise  any 
spot  at  which  electricity  was  escaping,  and  that 
the  defendants  had  been  negligent  both  in  adopt- 
ing this  system  when  other  systems  existed  which 
the  plaintiffs  said  were  better,  and  also  in  not 
taking  proper  steps  to  remedy  the  escape  of 
electricity  immediately  upon  the  discovery  of  the 
existence  of  the  esoape. 

At  the  trial  of  the  action  before  Lawrance,  J. 
the  learned  judge  left  the  following  questions  to 
the  jury:  (1)  Did  the  system  adopted  by  the 
defendants    constitute    a    nuisance    by    causing 


danger  to  persons  having  premises  adjacent  to 
the  mains  r — Answer :  Yes.  (2)  Were  the  de- 
fendants guilty  of  negligence  in  their  adoption 
of  the  method  of  localising  and  dealing  with 
faults? — Answer:  Yes.  (3)  When  the  defen- 
dants became  aware  of  the  fault,  did  they  deal 
with  it  for  the  purpose  of  preventing  fire  in  a 
reasonable  and  proper  manner  P — Answer:  No. 

The  learned  judge,  upon  these  findings,  ordered 
judgment  to  be  entered  for  the  plaintiffs  for  the 
agreed  amount  of  damages. 

The  defendants  applied  for  judgment  or  a  new 
trial. 

Moulton,  K.C.  and  Maemorran,  K.C.  (/.  IT. 
Gordon  with  them)  for  the  defendants. — The 
system  of  electric  lighting  adopted  by  the  defen. 
dants  has  been  authorised  oy  the  Board  of 
Trade,  and  under  the  order  of  1890  tbe  defen- 
dants are  bound  to  supply  electricity  to  persona 
desiring  to  have  it.  They  cannot  be  liable  for 
creating  a  nuisance,  in  respect  of  a  matter  as  to 
which  they  are  under  such  statutory  duties  as 
these: 

Qeddis  v.  Proprietors  of  Bann  Reservoir,  3  App. 
Cas.  430. 

The  defendants  could  not  be  indicted  for  a 
nuisance  in  respect  of  adopting  this  system  of 
supplying  electricity.  They  have  done  nothing 
but  carry  out  their  statutory  duties.  Clause  70 
in  the  order  must  be  read  subject  to  the  para- 
mount duty  of  the  defendants  to  lay  down  their 
electric  mains.  The  clause  cannot  be  construed 
in  the  widest  meaning  of  its  terms.  It  cannot 
refer  to  the  system  of  electric  supply,  and  must 
be  limited  as  only  dealing  with  incidental  nuisance 
caused  by  defects  of  apparatus.    They  cited 

Redhead  v.  Midland  Railway  Company,  20  L.  T. 

Rep.  628  ;  L.  Bep.  4  Q.  B.  379  ; 
Hammond  v.  Vestry  of  8t.  Pancras,  30  L.  T.  Bep. 

296 ;  L.  Bep.  9  C.  P.  316 ; 
BrockUhurst  v.  Manchester,  Bury,  Rochdale,  and 

Oldham  Bteam  Tramways  Company,  55  L.  T.  Bep, 

406  ;  17  Q.  B.  Div.  118 ; 
Batsman  v.  Poplar  'Board  of  Works,  58  L.  T.  Bep. 

720 ;  37  Ch.  Div.  272  ; 
8tretton*s  Derby  Brewery  Company  v.  Mayor  of 

Derby,  69  L.  T.  Bep.  791 ;  (1894)  1  Ch.  431. 

Sir  Edward  Clarke,  K.C.  and  Bousfield,  K.C. 
(G.  Wood  Hill  with  them)  for  the  plaintiffs.- 
Electricity  is  a  dangerous  thing,  and  as  .the  defen- 
dants have  brought  it  into  their  main?,  it  is  their 
duty  atoommon  law  to  keep  it  from  doing  injury. 
If  it  escapes,  it  escapes  at  their  peril : 

Rylands  v.  Fletcher,  19  L.  T.  Bep.  220 ;  L.  Bep. 
3  H.  L.  330. 

The  defendants  might  have  had  statutory  powers 
which  would  relieve  them  from  their  common  law 
liability,  but  the  express  provisions  of  clause  70 
in  their  Electric  Lighting  Order  show  that  they 
cannot  rely  upon  their  statutory  rights  and  duties 
with  regard  to  the  supply  of  electricity  in  order 
to  escape  from  their  common  law  liability  in 
respect  of  a  nuisance  they  may  cause.  The  ques- 
tion here  does  not  arise  whether  the  system 
adopted  by  the  defendants  for  supplying  elec- 
tricity to  Manchester  is  at  fault.  The  case  is 
on  all  fours  with  a  previous  decision  of  this 
court: 

Shelfer  v.  City  of  London  Electric  Lighting  Com- 
pany, 72  L.  T.  Bep.  34;  (1895)  1  Ch.  287. 


MAGISTRATES'  OASES. 


379 


Or.  of  Apr]  Midwood  and  Go.  Limited  t?.  Mayor,  <&c.,  of  Manchester.  [Gt.  of  App. 


They  cited  also 

R*x  v.  Pease,  4  B.  &  Ad.  80 ; 

Vaughan  v.  Taff  Vale  Railway  Company,  2  L.  T. 

Bop.  394 ;  5  H.  &  N.  679  ; 
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Motdton,  K.C.  replied. 

Colli* 8,  M.B.  —  This  is  an  application  for 
judgment  or  a  new  trial  in  an  action  brought 
against  the  corporation  of  Manchester,  who  con- 
duct the  electric  lighting  of  the  city,  to  recover 
damages  in  respect  of  injuries  caused  to  the 

C*  'ituFs  property  by  an  explosion  whioh  was 
ght  about  by  the  operation  of  the  system  of 
electric  lighting  as  carried  out  in  Manchester. 
The  explosion  took  place  in  consequence  of  an 
escape  of  electricity  in  the  defendants'  mains, 
which  had  the  effect  of  fusing  the  bitumen  in 
whioh  the  wires  were  encased.  The  gas  that  was 
produced  by  this  fusion  exploded  in  a  house 
adjoining  the  plaintiffs'  premises  and  started  the 
fire  which  injured  his  property.  The  first  ques- 
tion that  was  raised  was  whether  the  defendants 
are  protected  by  statute  from  any  liability  for 
what  occurred.  The  defendants  laid  their  electric 
mains  under  statutory  powers  and  in  accordance 
with  the  regulations  imposed  by  the  Board  of 
Trade ;  and  they  contend:  that,  as  no  care  or  skill 
on  their  part  was  wanting,  they  are  protected  by 
statute  from  any  liability.  On  the  other  hand, 
the  plaintiffs  point  out  that  clause  70  of  the 
Electric  Lighting  Order  1890,  as  confirmed  by 
statute,  provides  that  "nothing  in  this  order 
shall  exonerate  the  undertakers  from  any  indict- 
ment, action,  or  other  proceeding  for  nuisance 
in  the  event  of  any  nuisance  being  caused  by 
them."  That  raises  the  principal  point  that  comes 
up  before  us  for  discussion.  But  apart  from  that 
there  is  another  point  which  was  urged  at  the 
trial,  and  upon  which  certain  questions  were  left 
to  the  jury.  It  is  this :  The  plaintiffs  aver  that  the 
mischief  which  they  complain  of  was  brought 
about  by  the  negligence  of  the  defendants — that 
is  to  say  that,  in  the  first  place,  there  were  defects 
in  the  electric  system  employed  by  the  defen- 
dants whioh  rendered  the  mischief  which  in 
fact  occurred  to  the  plaintiffs  very  probable  in 
itself,  and  secondly,  that  the  defendants  had  not 
made  use  of  the  best  and  most  recently  discovered 
means  for  ascertaining  the  position  of  the  source 
of  mischief  and  for  correcting  the  mischief  within 
a  reasonable  time.  The  jury  found  that  there 
was  negligence  on  the  part  of  the  defendants 
.  whioh  led  to  the  accident.  J  udgment  was  given 
in  favour  of  the  plaintiffs  on  the  findings  by  the 
jury  and  also  on  the  ground  that  the  defendants 
were  liable  under  the  statute  for  a  nuisance, 
irrespective  of  any  negligence  on  their  part. 
Now,  I  will  first  deal  with  the  point  whether  the 


defendants  would  be  liable  as  for  a  nuisance,  apart 
from  any  question  of  negligence.  It  has  hardly 
been  contended,  though  perhaps  I  cannot  say  it 
has  not  been  contended,  that  there  was  in  point 
of  fact  no  nuisance  here.  Technically  it  was  dis- 
puted by  the  defendants  that  there  was  any 
nuisance  in  fact,  but  I  do  not  think  for  a  moment 
that  that  contention  can  be  supported.  When  a 
person  has  his  piemises  blown  up  by  an  explosion 
next  door  which  has  been  brought  about  by  the 
agency  of  another  person,  it  seems  to  me  that  it 
is  impossible  to  say  that  he  has  not  suffered  from 
a  nuisance.  Whether  the  person  who  produced 
that  state  of  things  is  liable  in  damages  is  a 
different  matter,  but  it  seems  to  me  that  it  is 
quite  impossible  to  say  that  in  this  case  there 
was  not  a  nuisance.    A  gradual  accumulation  of 

fas  was  brought  about  by  the  fusion  of  the 
itumen  by  the  operation  of  the  overheated 
electric  wires,  and  that  process,  after  going  on 
for  some  two  or  three  hours,  finally  culminated 
in  an  explosion  which  injured  the  plaintiffs'  pro- 
perty. If  that  was  not  a  nuisance,  I  do  not  know 
what  would  be  one.  It  is  clear  to  my  mind,  beyond 
all  controversy,  that  there  was  a  nuisance  caused 
by  the  operation  of  the  defendants'  electric  system, 
and  unless  the  defendants  can  rely  on  some  statu- 
tory protection,  they  are  clearly  liable  for  the 
damage  done  to  the  plaintiffs.  Now,  the  Electric 
Lighting  Order  1890,  which  the  defendants  rely 
upon,  contains  in  clause  70  the  provision  which  I 
have  already  read,  that  nothing  in  the  order  shall 
exonerate  the  undertakers  from  any  action  for 
nuisance  in  the  event  of  any  nuisance  being 
caused  by  them.  It  was  very  ingeniously  argued 
by  the  learned  counsel  for  the  defendants  that, 
notwithstanding  that  clear  language,  the  provision 
must  be  read  subject  to  what  they  say  is  the  un- 
derlying right  given  by  the  Legislature  to  the 
defendants  to  place  their  electric  mains  in  the 
positions  where  they  have  placed  them,  with  the 
obligation  always  to  keep  a  supply  of  electricity 
in  these  mains  up  to  a  certain  pressure ;  that  the 
defendants  have  done  nothing  except  that  which, 
by  the  order,  they  were  authorised  to  do;  and 
that  therefore,  as  I  understand  the  argument, 
this  provision  of  clause  70  must  be  rejected  as 
being  inconsistent  with  the  other  and  paramount 
provisions  of  the  order  authorising  them  to  put 
the  electric  mains  where  they  have  put  them. 
That  argument  seems  to  me  to  confuse  the  order 
of  ideas.  I  think  that  all  the  provisions  of  the 
order  should  be  read  together,  and  the  effect  of 
reading  them  together  is  that  only  a  qualified 
permission  is  given  to  the  undertakers.  They  are 
empowered  to  lay  down  their  mains,  but  only 
under  certain  terms  and  conditions.  Underlying 
the  whole  of  their  powers,  a  condition  for  the 
benefit  of  the  public  is  imposed  upon  under- 
takings of  this  kind  which  are  not  yet  in 
their  final  stage  of  development  and  in  which 
there  may  be  all  sorts  of  undiscovered  risks. 
Therefore,  although  the  defendants  are  given 
the  privilege  to  lay  down  electric  mains  and 
to  supply  the  city  with  electricity,  their  powers 
are  fenced  round  with  a  provision  in  favour 
of  the  public,  throwing  upon  the  defendants 
the  risk  of  any  nuisance  that  may  be  caused 
by  the  works  carried  out  in  the  exercise  of 
those  powers.  Permission  is  given  by  the 
order  to  the  undertakers  to  carry  out  certain 
works,  but  it  is  a  -permission  qualified  with  an 
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obligation  to  bear  the  consequences  of  any 
nuisance  which  they  may  cause  thereby.  The 
order  does  not  give  them  carte  blanche  to  create 
a  nuisance.  If  they  can  exercise  their  powers 
under  the  order  without  creating  a  nuisanoe, 
well  and  good.  But  if  what  they  do  in  exer- 
cising their  powers  causes  a  nuisance,  they  are 
not  only  not  protected  by  the  order,  but  can 
clearly  be  made  liable  by  its  express  provisions. 
It  is  not  necessary  for  me  to  go  through  the 
decided  cases  that  have  been  referred  to  in  the 
argument,  as  they  appear  to  me  to  establish 
clearly  the  law  which  I  have  just  laid  down.  I 
will  refer,  however,  to  one  of  them,  namely, 
Shelfer  v.  City  of  London  Electric  Lighting 
Company  (ubi  sup.).  Now,  the  particular  nui- 
sance that  was  the  subject  of  that  case  was  not 
the  same  as  that  which  we  have  to  deal  with  now ; 
that  is  to  say,  there  was  no  explosion,  but  the 
mischief  was  of  another  kind.  An  electric  lighting 
company  had  erected  powerful  engines  and  other 
works  on  land  near  to  a  house  which  was  the 
subject  of  a  lease,  and  owing  to  the  vibration 
and  noise  caused  by  the  working  of  the  engines 
structural  injury  was  caused  to  the  house  and 
annoyance  and  discomfort  to  the  lessee.  To  the 
claim  made  by  the  plaintiff  in  respect  of  that 
nuisance  the  defendants  set  up  precisely  the  same 
defence  as  has  been  set  up  by  the  defendants  in 
the  case  now  before  us.  Lord  Halsbury,  L.O.  in 
the  Court  of  Appeal  dealt  with  the  argument  in 
this  wav.  He  said :  "  The  nuisance  being  estab- 
lished, it  is  said,  first,  that  the  defendant  com- 
Eany  are  authorised  by  law  to  carry  on  their 
usiness,  and  that,  as  they  have  done  all  that 
skill  and  care  can  effect  to  prevent  any  nuisanoe, 
they  are  in  the  same  position  as  a  railway  com- 
pany, and  are  entitled  to  do  what  they  have  done 
under  the  authority  of  the  Legislature.  If  the 
analogy  were  a  correct  one,  I  should  think  the 
defendants  had  fallen  very  far  short  in  their 
prcof  that  they  had  done  aU  that  was  possible  to 
prevent  a  nuisance.  A  railway  company  has  a 
definite  line  of  operation  within  which  it  may 
make  its  works,  and  if  it  does  all  that  can  lie 
done  to  prevent  a  nuisance  in  that  place,  the 
thing  having  to  be  done  in  that  place,  and  by 
locomotive  engines  with  the  necessity  of  fire  being 
carried  along  the  railway,  the  Legislature  is  taken 
to  have  sanctioned  that  proceeding.  No  such 
considerations  apply  here,  quite  apart  from  the 
difference  in  the  legislative  enactments,  with 
which  I  will  deal  presently.  It  is  not,  however, 
necessary  to  deal  with  this  part  of  the  case,  and  I 
only  mention  it  to  disclaim  the  notion  that  I 
acquiesce  in  the  allegation  that  it  has  been  proved 
that  it  is  essential  to  the  carrying  on  of  the  electric 
lighting  business  in  the  district  in  question  that 
there  should  be  a  nuisance  created.  The  Lord 
Chancellor  then  referred  to  the  provisions  of  the 
Electric  Lighting  Act  1882  as  to  powers  under 
provisional  orders,  and  continued :  "  And  then,  in 
the  order  relied  on  for  the  authority  to  create  the 
nuisance,  come  the  words,  '  nothing  in  this  order 
shall  exonerate  the  undertakers  from  any  indict- 
ment, action,  or  other  proceedings  for  nuisance 
in  the  event  of  any  nuisance  being  caused  by 
them.'  The  general  Act  only  gave  them  power 
subject,  therefore,  to  the  restrictions  of  the  par- 
ticular order,  and  the  particular  order  makes 
them  liable  for  nuisance."  The  words  of  the 
clause  cited  by  the  Lord  Chancellor  are  practi- 


cally identical  with  the  words  of  clause  70  with 
which  we  have  to  deal,  and  it  seems  to  me  that  in 
principle  the  case  of  Shelfer  v.  City  of  London 
Electric  Lighting  Company  (ubi  sup.)  is  on  all 
fours  with  the  present  case.  The  defendants  are 
not  protected  oy  clause  70  from  liability  to  the 
plaintiffs  for  the  nuisance  they  have  caused,  and 
therefore  they  are  liable  to  make  good  the 
damage  caused  to  the  plaintiffs,  apart  from  any 
question  of  negligence.  That  is  enough  to  decide 
the  case,  but  I  think  it  would  be  wrong  for  me 
not  to  give  some  expression  of  opinion  upon  the 
point,  which  was  very  forcibly  argued  before  us, 
whether  the  learned  judge  at  the  trial  ought  to 
have  left  to  the  jury  any  question  as  to  the  defen- 
dants' negligence.  It  seems  to  me  that  the 
learned  judge  would  not  have  been  justified  in 
withdrawing  the  case  from  the  jury,  because  there 
was  evidence  of  negligence  on  the  part  of  the 
defendants.  It  was  pointed  out  that  the  defen- 
dants experienced  much  difficulty  in  localising 
the  unquestioned  mischief  that  was  going  on,  ana 
that  this  difficulty  was  due  to  the  system  which 
they  had  adopted  of  having  only  one  supply  of 
electricity  to  the  whole  of  the  district  supplied 
bv  them — that  is  to  say,  to  the  whole  of  Man- 
chester. The  effect  of  having  only  one  system 
was  this,  that  when  it  was  discovered  that  there 
was  a  fault  somewhere,  involving  a  leakage  of 
electricity,  the  remedy  adopted  was  simply  to 
supply  extra  power  so  as  to  make  good  the  waste. 
That  remedy  would  carry  with  it  the  probable 
consequence  of  an  aggravation  of  the  existing 
mischief,  which  would  ultimately  result  in  an 
explosion.  When  the  explosion  had  taken  place 
the  defendants  would  realise,  probably  for  the 
first  time,  the  spot  where  the  mischief  had  been 
going  on.  The  plaintiffs  say  that  that  is  not  a 
proper  system,  and  that  other  systems  of  supplying 
electricity  to  a  large  district  are  known  which  are 
better  and  more  reasonable  for  the  protection  of 
individuals.  It  may  be  that  the  defendants  find 
it  better  to  let  each  individual  look  out  for  him- 
self, and  to  pay  damages  to  him,  if  compelled  to 
do  so,  for  any  injury  he  may  have  suffered,  having 
on  the  other  hand  these  advantages,  that  the 
supply  of  electricity  to  their  customers  is  not 
interrupted,  and  that  they  avoid  the  difficulties 
which  might  incidentally  arise  if  they  tried  to 
localise  the  fault  at  once.  It  was  pointed  out 
that  in  Liverpool  the  area  of  the  city  is  divided 
into  several  circuits,  so  that  if  any  leakage  of 
electricity  occurs  anywhere  it  is  known  at  once 
in  which  circuit  it  is.  No  doubt  each  of  these 
circuits  embraces  a  large  area,  but  nothing  like 
so  large  as  the  whole  of  the  city  of  Manchester, 
and  this  division  into  circuits  gives  much 
greater  facilities  for  finding  out  the  exact  locality 
of  any  mischief.  Furthermore,  there  was  evi- 
dence that,  when  information  of  the  existence  of 
the  mischief  was  given  to  the  responsible  officials, 
they;  did  not  act  with  reasonable  diligence,  or  that, 
at  all  events,  steps  were  not  taken  within  such  time 
as  they  might  and  ought  to  have  been  taken,  had 
the  defendants'  system  for  supplying  information 
and  for  dealing  with  it  when  received  been  ade- 
quate. In  point  of  fact,  the  mischief,  which  must 
have  begun  somewhere  between  eleven  and  twelve 
o'clock,  was  not  actually  ascertained  at  the  par- 
ticular place  until  about  half -past  three,  and  then 
it  was  ascertained  only  by  the  actual  fact  of  the 
explosion.    It  seems  to  me  that,  the  defendants 
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being  under  the  obligation  of  taking  all  reason- 
able known  means  to  safeguard  the  public  against 
such  an  accident  as  the  plaintiffs  have  suffered 
from,  there  was  evidence  nt  for  the  consideration 
of  the  jury  of  a  failure  by  the  defendants  to  use 
reasonable  care  in  ascertaining  where  the  mischief 
was,  and  in  stopping  it  when  found.  No  complaint 
can  therefore  be  made  by  the  defendants  on  the 

Sound  that  questions  based  on  that  evidence  were 
ft  to  the  jury  by  the  learned  judge  at  the  trial. 
As  to  the  particular  form  of  the  questions  I  do 
not  think  it  necessary  to  say  anything.  I  wish 
my  observations  to  be  confined  to  the  question  of 
negligence  on  the  part  of  the  defendants  in 
dealing  with  the  mischief  that  arose,  and  not  to 
be  considered  as  having  reference  to  the  broader 
question  whether  the  adoption  by  the  defendants  of 
their  existing  system  of  electric  lighting  involved 
negligence  on  their  part.  The  questions  that  were 
put  to  the  jury,  though  perhaps  capable  of  a 
wider  meaning,  were  directed,  in  my  opinion,  to 
the  question  whether,  with  reference  to  this 
particular  nuisance  and  the  damage  suffered  by 
the  plaintiffs,  the  defendants  were  guilty  of  any 
negligence.  I  do  not  think  it  was  intended  to 
raise  the  question  whether  the  electric  lighting 
system  adopted  by  the  defendants,  in  itself,  ipso 
facto,  involved  an  actionable  wrong.  I  do  not 
for  a  moment  dispute  that,  as  a  matter  of  law, 
a  series  of  mischiefs  might  be  proved  to  result 
from  a  particular  system  so  as  to  justify  a  jury 
in  finding  that  the  system  itself  was  a  nuisance, 
quite  apart  from  the  particular  damage  which  in 
the  particular  case  has  resulted  to  an  individual. 
But  that  is  not  this  case.  I  do  not  think  that 
the  jury  in  this  case  were  invited  to  give  a  verdict 
on  the  defendants'  system  of  electric  lighting, 
apart  from  the  particular  mischief  which  has 
been  caused  to  the  plaintiffs.  It  is  enough  to  say 
that  there  is  one  ground  which  in  point  of  law 
places  the  defendants  in  the  position  of  having  no 
defence  to  damage  caused  by  a  nuisance  for 
which  they  are  responsible.  The  defendants' 
application  therefore  fails. 

Komer,  L.J. — I  am  of  the  same  opinion.  The 
Manchester  Electric  Lighting  Order  1890,  under 
which  the  defendants  are  acting,  expressly  pro- 
vides by  clause  70  that  nothing  in  the  order  shall 
exonerate  the  undertakers  from  any  indictment, 
action,  or  other  proceeding  for  nuisance  in  the 
event  of  any  nuisance  being  caused  by  them. 
Now,  here  there  was  clearly  a  nuisance  caused  by 
them.  The  electricity  which  passed  through  their 
mains  leaked  considerably,  and  gave  rise  to  a 
gas  which  accumulated  and  presently  exploded, 
causing  damage  to  the  plaintiffs'  property.  That 
was  a  nuisance  caused  by  the  defendants  which 
clearly  renders  them  liable  to  damages  under  the 
provisions  of  clause  70.  I  can  find  nothing  any- 
where in  the  order  which  would  save  the  defen- 
dants from  liability.  I  agree  that  the  order 
expressly  authorises  the  defendants  to  carry  out 
certain  works,  and  I  think  that  upon  the  true 
construction  of  the  order  it  may  properly  be  said 
that  these  special  works  could  not  be  treated  as 
being  in  themselves  a  nuisance  within  the  opera- 
tion of  clause  70.  For  example,  express  power  is 
given  to  the  defendants  to  break  up  roads  for 
the  purpose  of  laying  their  electric  mains,  and 
a  power  to  lay  mains  and  to  send  electricity 
among  them,  but  I  cannot  find  that  any  autho- 
rity, either  express  or  implied,  is  given  to  the 


defendants  by  this  order,  authorising  them  to 
allow  a  leakage  of  electricity  from  their  mains  so 
as  to  cause  an  explosion  or  to  injure  the  plaintiffs' 
property  in  the  way  in  which  they  have  injured 
it.  That  being  so,  I  think  there  is  an  end  of  the 
case.  On  the  authorities  as  they  stand  at  the 
present  day  there  is,  to  my  mind,  no  reason  why 
the  defendants  should  not  be  held  liable  in  this 
action.  Under  these  circumstances  it  is  really 
unnecessary  for  me  to  consider  the  findings  of 
the  jury  on  the  questions  that  were  submitted  to 
them ;  but  I  think  it  right  to  say  that  I  do  not 
feel  satisfied  that  their  first  finding  could  be 
supported,  if  that  finding  means,  as  I  understand 
it  to  mean,  that  the  mere  system  of  electric 
lighting  which  has  been  adopted  by  the  defen- 
dants in  itself  constitutes  a  nuisance.  I  think 
it  right  to  say  this,  having  regard  to  the  great 
liabilities  which  such  a  finding  might  cast  upon 
the  defendants,  if  it  were  supposed  to  have  been 
approved  by  this  court. 

Mathbw,  L.J.— I  am  of  the  same  opinion. 
The  first  finding  of  the  jury  which  Homer,  L.J. 
has  just  referred  to  would  lead,  as  it  seems  to  me, 
to  an  extraordinary  consequence — namely,  that 
as  soon  as  the  defendants  system  of  electric 
lighting  was  completed,  and  before  it  had  begun 
to  be  worked,  anybody  who  might  possibly  be  in 
danger  would  have  been  entitled  at  once  to  indict 
the  defendants  for  a  nuisance.  I  do  not  think 
that  the  Legislature  can  have  intended  that.  The 
provisional  order  requires  that  the  system  of 
lighting  adopted  by  the  defendants  shall  be 
approved  of  by  the  Board  of  Trade.  That  was 
intended  to  provide  some  protection  to  the  public. 
But  the  approval  of  the  Board  of  Trade  would 
not  be  final  and  conclusive  that  the  system  was  a 
safe  one.  It  may  well  happen  that  a  system 
which  the  Board  of  Trade  thinks  may  be  reason- 
ably allowed  may  afterwards  turn  out  to  be  an 
imperfect  system.  Now,  supposing  that  the 
system  allowed  by  the  Board  of  Trade  under  this 
order  should  turn  out  to  be  so  imperfect  as  to 
endanger  the  property  of  other  persons,  was  it 
intended  that  the  owner  of  property  thus  injured 
should  not  be  entitled  to  appeal  to  the  law  for  a 
remedy  P  It  seems  to  me  that  it  is  impossible 
for  anyone  reading  this  provisional  order  to  come 
to  such  a  conclusion.  The  order  grants  to  the 
defendants  a  concession  to  carry  on  a  dangerous 
business,  to  which  is  incidental  the  risk  of  latent 
mischief  which  cannot  be  prevented  by  any  care 
on  the  part  of  anyone.  In  that  state  of  things 
it  is  entirely  reasonable  that  the  defendants  should 
bear  the  inevitable  loss  which  is  consequent  upon 
the  business  which  they  are  empowered  to  carry 
on.  For  the  reasons  given  by  my  Lord  and 
Romer,  L.J.,  clause  70  of  the  order  seems  to  me 
to  be  decisive,  and  I  think  that  clause  67  must  be 
interpreted  by  the  light  of  clause  70.  With 
regard  to  Brocklehurst  v.  Manchester,  Bury, 
Rochdale,  and  Oldham  Steam  Tramway*  Company 
(ubi  sup.),  I  think  that  the  nature  of  the  business 
which  was  being  carried  on  in  that  case  precludes 
the  decision  from  being  any  authority  for  decid- 
ing the  oase  now  before  us.  With  regard  to  a 
tramway,  it  may  be  enough  to  insist  that  the 
business  shall  be  carried  on  with  reasonable  care, 
because  the  incidents  of  such  a  business  are 
tolerably  obvious.  But  the  difficulties  and  dangers 
incidental  to  carrying  on  the  business  of  an 
electric    lighting    company   are   by   no   meang 
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obvious.  It  is  therefore  perfectly  reasonable 
that  the  Legislature  should  provide  by  clauses  67 
and  70  of  this  order  that  the  risks  of  this  busi- 
ness shall  be  borne  by  those  who  carry  it  on,  and 
not  by  innocent  persons  who  may  be  damaged  by 
reason  of  the  concession  granted  to  the  defen- 
dants. As  to  the  other  points  of  the  case,  it  is 
not  necessary  that  I  should  discuss  them  at 
length.  I  agree  that  there  was  evidence  for  the 
jury  that  proper  precautions  were  not  taken  by 
the  defendants  for  providing  an  immediate 
remedy  in  the  event  of  any  accident  of  this  sort 
happening.  As  to  the  point  of  law,  it  appears  to 
me  that  the  case  for  the  plaintiff  a  has  been  estab- 
lished, and  that  the  defendants  are  liable. 

Application  dismissed. 

Solicitors  for  the  plaintiffs,  Bower,  Cotton,  and 
Bower,  agents  for  Janion  and  Rail,  Manchester. 

Solicitors  for  the  defendants,  Austin  and  Austin, 
agents  for  Thomas  Hudson,  Manchester. 


June  21  and  22, 1905. 

(Before  Collins,  M.B.,  Romke  and 
Mathbw,  L.  JJ.) 

Kibby  v.  Hunslbt  Union,  (a) 

APPEAL  FBOM  THE  KING'S  BENCH  DIVISION. 

Poor  rate — Assessment — Premises  with  machinery 
— Machinery  not  pari  of  freehold — Tenant's 
machinery. 

Premises  occupied  as  engineering  works  contained 
machines,  which  formed  no  part  of  the  freehold, 
but  were  placed  on  the  premises  for  the  purpose 


of  making,  and  did  make,  the  premises  fit  for  the 
purpose  for  which  they  were  used. 

The  machines  were  not  affixed  to  the  freehold, 
and  were  admitted  to  be  "  tenant?*  machinery" 

On  an  appeal  by  the  tenant  against  a  poor  rate,  the 
recorder  held  that  the  correct  basis  of  assessment 
was  to  ascertain  what  was  the  rent  which  a 
hypothetical  tenant  would  give  for  the  engineer- 
ing works  as  a  combination  of  land,  buildings, 
and  machines  on  a  demise  which  included  the 
right  to  use  the  machines — that  is  to  say,  on 
the  assumption  that  the  hypothetical  tenant 
would  get,  as  part  of  the  consideration  for  the 
hypothetical  rent,  the  right  to  use  such  machines 
upon  the  premises  during  his  tenancy,  and  that 
in  that  way  the  machines  would  be  properly 
taken  into  account  as  enhancing  the  rental  and 
rateable  value  of  the  premises. 

Held  (affirming  the  judgment  of  the  King's  Bench 
Division)  t  that  the  recorder  had  adopted  a 
correct  basis  of  assessment  in  accordance  with 
the  principle  laid  down  in  Tyne  Boiler  Works 
Company  v.  Longbenton  Overseers  (55  L.  T. 
Rep.  825 ;  18  Q.  B.  Div.  81). 

Appeal  of  Kirby  from  the  decision  of  the  Divi- 
sional Court  (Lord  Alverstone,  C.J.,  Kennedy 
and  Ridley,  JJ.)  upon  a  special  case  stated  by  the 
Reoorder  of  Leeds  upon  an  appeal  against  a  poor 
rate. 

The  special  case  was  as  follows : 

1.  The  appellant  is  the  oooupier  of  certain  premises 
known  as  the  "  Standard  Works/'  where  he  carries  on 
the  business  of  a  general  jobbing  engineer.  The  fol- 
lowing is  a  oopy  of  so  much  of  the  rate  appealed  against 
(which  was  made  and  allowed  on  the  3rd  Oct.  1903)  as 
relates  to  the  said  premises : — 


No. 

Occupier. 

Owner. 

Description, 

Situation. 

Estimated 
extent 

Gross 

estimated 

rrntal. 

Rateable 

value  of 

buildings,  Ac 

2579 

Thomas 
Kirby. 

B.  Greaves 

and  Sons  and 

Thomas 

Kirby. 

Engineering  works  and  the 
land,  buildings,  machinery, 
and  fixed  plant  oooneoted 
therewith. 

Saynor 
Road. 

A.    B.    P. 

0    0    9 

£    s.    d. 
67    0    0 

£     s.    d. 

45     0     0 

* 

Before  the  making  of  the  said  rate  the  appellant  was 
assessed  in  respeot  of  the  said  premises  at  291.  as 
the  gross  estimated  rental  and  221.  as  the  rateable 
valne. 

2.  The  said  premises  consist  of  an  office,  a  model 
room,  a  fitting  shop,  a  store,  an  engine  room,  a  shed, 
and  a  yard j  all  of  which,  exoept  the  offioe,  model  room, 
and  Btore,  contain  machinery.  Some  of  the  said 
machinery,  such  as  horizontal  steam-engine,  shafting 
pnlleys,  steam  piping,  Ac,  admittedly  forms  part  of  the 
freehold.  In  addition  to  the  above  there  are  a  number 
of  machines  which  form  no  part  of  the  freehold,  and 
which  have  been  plaoed  thereon  by  the  tenant,  or  his 
predecessor  in  title,  for  the  purpose  of  making,  and 
which  do  make,  the  premises  fit  as  premises  for  the 
particular  purpose  for  which  they  are  need.  The 
general  character  of  these  machines  is  shown  in  the 
schedule  attached  to  this  case.  It  was  admitted  or 
proved  to  my  satisfaction  that,  with  one  or  two  trifling 
exceptions,  these  machines  were  not  affixed  to  the  free- 
hold, but  merely  secured  to  the  fixed  shafting  by  belting, 
in  order  to  enable  the  machines  to  be  worked  by  the 
tenant  whose  property  they  were.  It  was  for  the 
purposes  of  the  argument  admitted  by  counsel  on  both 

(a)  Reported  by  J.  H.  Williams,  Esq.,  Barrister-st-Law. 
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sides  that  this  machinery,  set  out  in  the  schedule,  was 
tenant's  machinery  within  the  meaning  of  the  Tyne 
Boiler  oase  (55  L.  T.  Rep.  825  ;  18  Q.  B.  Div.  81). 

8.  On  the  31st  Dec.  1891,  the  appellant,  who  had  been 
in  occupation  of  the  premises  since  the  year  1878, 
entered  into  an  agreement  with  Benjamin  Greaves,  the 
owner  of  the  said  premises,  to  take  the  premises  on 
lease  for  a  term  of  five  years  from  the  1st  Oct. 
1891,  at  a  rent  of  261.  per  annum,  the  appellant  cove- 
nanting to  pay  all  rates  and  taxes  exoept  landlord's  pro- 
perty tax,  and  the  lessor  to  keep  the  premises  in  good 
tenantable  repair.  Sinoe  the  expiration  of  the  said 
term  the  appellant  has  continued  to  occupy,  and  now 
occupies,  the  premises  as  a  tenant  from  year  to  year 
upon  terms  similar  to  those  contained  in  the  said 
agreement. 

4.  The  appellants  contended  (1)  that  in  valuing  the 
premises,  the  value  of  the  user  of  the  machinery,  other 
than  that  which  forms  part  of  the  freehold,  ought  not 
to  be  considered;  (2)  that  the  said  machinery  ought 
only  to  be  taken  into  account  in  so  far  as  its  presence 
(a)  affordB  proof  that  the  premises  are  fit  for  the  pur- 
pose of  -the  business  carried  on  therein,  and  (6)  would 
be  likely  to  induce  a  tenant  to  give  a  higher  rent  for 
the  premises  than  he  would  give  if  the  said  machinery 
were  not  upon  the  premises;    (8)  that  to  rats  the 
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premises  upon  the  principle  oontended  for  by  the  respon- 
dents would  be  to  put  an  assessment  on  machinery 
other  then  that  which  forme  part  of  the  freehold,  whioh 
ia  wrong,  beoanse  the  eaid  maohinery  is  not  part  of  the 
rateable  hereditamente ;  (4)  that  maohinery  of  the 
olass  to  whioh  the  eaid  maohinea  belong,  if  it  were  not 
upon  the  premises  when  a  letting  took  place,  would  be 
bought  and  pat  upon  the  premise!  by  the  tenant  to 
whom  the  premises  were  let,  and  not  by  the  landlord 
wbo  let  the  premises,  and  that  therefore  it  is  wrong  to 
include  the  value  of  the  maohinery  in  the  annual  rent 
whioh  such  tenant  would  pay  to  snoh  landlord. 

5.  The  respondents  oontended  that,  in  inquiring  what 
was  the  gross  estimated  rental  and  the  rateable  value, 
the  basis  of  the  problem  was  to  asoertain  what  was  the 
rent  which  a  hypothetical  tenant  would  give  for  the 
premises  equipped  with  the  scheduled  machines,  and 
inoluding  the  right  to  the  use  of  such  machines,  and 
that  in  ascertaining  such  rent  tbe  value  of  the  user  of 
the  said  machines  mnst  be  taken  into  aooount  as  en- 
hancing the  rental  value  of  tbe  freehold.  It  was  upon 
this  principle  that  the  rateable  value  appealed  against 
bad  been  assessed. 

6.  I  held  that,  in  inquiring  what  was  the  gross  esti- 
mated rental  and  the  rateable  value,  the  basis  of  the 
problem  was  to  ascertain  what  was  the  rent  whioh  a 
hypothetical  tenant  would  give  for  the  engineering 
works  as  a  combination  of  land,  buildings,  and  soheduled 
machines  on  a  demise  whioh  included  the  right  to  use 
the  scheduled  machines — that  is  to  say,  on  the  assump- 
tion that  the  hypothetical  tenant  would  get  as  part  of 
the  consideration  for  the  hypothetical  rent  the  right  to 
use  such  machines  upon  the  premises  during  his 
tenancy — and  that  in  this  way  the  scheduled  machines 
were  properly  being  taken  into  aooount  as  enhancing 
the  rental  and  rateable  value  of  the  freehold.  •  I  also 
held  that  tbe  value  of  the  user  of  the  maohinery  was 
not  necessarily  to '  be  arrived  at  by  taking  the  cost  or 
valne  of  the  maohinery  and  putting  a  percentage  on 
such  value,  as  had  been  done  by  the  respondents' 
valuers. 

7.  The  question  for  the  opinion  of  the  oourt  is 
whether  I  was  right  in  law  in  my  decision  as  stated  in 
par.  6. 

8.  On  tbe  question  of  amount  I  reduced  the  assess- 
ment of  the  premises  to  461.  as  the  gross  estimated 
rental  and  311,  as  the  rateable  value.  If  the  answer  to 
the  question  of  law  is  in  the  affirmative,  that  assess- 
ment is  to  stand.  If  the  answer-  is  in  the  negative, 
and  the  principle  oontended  for  by  tbe  appellant,  as 
listed  in  par.  4  (1)  and  (2)  of  this  oase  is  correct,  the 
attessment  is  to  be  reduced  to  391.  as  the  gross  esti- 
mated rental  and  262.  as  the  rateable  value. 

If  the  oourt  held  that  neither  the  principle  of  my 
decision,  as  stated  in  par.  6,  nor  the  principles  oon- 
tended for  by  the  appellant  as  stated  in  par.  4,  (1)  and 
(2)  of  this  oase  is  correct,  the  oourt  is  to  make  such 
order  herein  as  it  shall  deem  fit. 

SOHBDULB  OF  MACHINES. 

v  One  vertical  drilling  maohiue,  2}in.  spindle,  take  to 
26in.  diameter. 

One  vertical  drilling  machine,  1  7-16in.  spindle,  18in. 
diameter  table. 

One  single  stroke  shaping  machine,  14in.  stroke. 

One  horizontal  milling  machine,  used  as  a  slot  drill 

One  6in.  screw-cutting  gap  lathe,  6ft.  bed. 

One  8|in.  wood-turning  lathe,  8ft  bed. 

One  4in.  pattern  lathe. 

One  9|in.  screw-cutting  gap  lathe,  16ft.  bed. 

One  6£in.  sorew-outting  gap  lathe,  6ft.  bed. 

One  12in.  sliding  lathe,  9ft.  9in.  bed. 

One  boring  machine,  15ft.  bed. 

One  lathe,  double  geared,  24in.  oentre,  3ft  face  plate, 
lift  bed. 

Oae  boring  lathe -to  22in.  in  diameter,  10ft  bed. 
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One  planing  machine,  6ft  by  2ft.  2in.  by  2ft  2in. 
One  80in.  grindstone. 
One  blast  fan  for  one  fire,  2£in.  outlet. 
One  vertical  drilling  machine  to  30in.  diameter,  14in. 
oentre,  2iin.  spindle. 

The  Divisional  Co  art  (Lord  Alverstone,  C.J., 
Kennedy  and  Ridley,  J  J.)  gave  judgment  in 
favour  of  tbe  Hunslet  Union. 

Kirby  appealed. 

Balfour  Browne,  K.O.,  W.  C.  Byde  and  E.  0. 
Simpson  for  the  appellant. — The  decision  of  the 
recorder  and  of  the  Divisional  Oourt  was  wrong. 
In  tbe  Court  of  Appeal  in  Tyne  Boiler  Works 
Company  v.  Longbenton  Overseers  (55  L.  T.  Rep. 
825;  18  Q.  B.  Div.  81),  it  was  decided  that 
tenant's  maohinery  may  be  taken  into  con- 
sideration as  enhancing  the  value  of  the  here- 
ditament to  be  assessed,  but  no  rule  was  there 
laid  down  as  to  how  it  was  to  be  taken  into 
consideration.  In  the  present  case,  for  the  first 
time,  a  rule  has  been  laid  down,  and  that  rule  is 
wrong.  It  must  be  conceded  that  the  machinery 
itself  is  not  rateable;  since  the  Parochial 
Assessment  Act  1836  (6  &  7  Will.  4,  c.  96)  personal 
property  is  not  rateable.  The  question  then  is, 
What  is  the  proper  method  of  taking  it  into 
consideration  P  The  recorder,  in  the  present  oase, 
has  adopted  a  rule  which  has  tbe  effect  of  rating 
the  maohinery  itself.  The  maohinery  belonged 
to  the  tenant,  and  he  pays  no  rent  for  the  user  of 
it.  This  machinery  is  in  precisely  the  same 
category  as  furniture.  A  person  who  takes  a 
furnished  house  may  be  said  to  pay  rent  for  the 
furniture,  but  the  consideration  paid  for  the  use 
of  the  furniture  is  not  really  rent  which  can  be 
taken  into  consideration  in  assessing  the  value  of 
the  house.  The  rent  which  a  hypothetical  tenant 
would  pay  for  the  use  of  machinery,  which  is  not 
part  of  the  freehold,  cannot  be  taken  into 
consideration ;  but  that  is  what  the  recorder  has 
done.  The  fact  that  machinery  is  on  or  near  the 
premises,  whioh  is  suitable  for  the  purposes  for 
which  the  premises  are  intended  to  be  used,  may 
be  taken  into  consideration  as  enhancing  the 
rent  whioh  a  tenant  would  pay,  because  the 
machinery  will  cost  him  less  in  those  circum- 
stances than  if  he  had  to  buy  it  elsewhere  and 
convey  it  to  the  premises.  That  may  enhance 
the  letting  value,  but  is  a  very  different  thing 
from  the  rule  adopted  in  this  oase.  That  is  the 
proper  way  of  applying  the  decision  in  the  Tyne 
Bauer  oase: 

Crockett   v.  Northampton   Union,    72  L.    J.  S20, 
KB. 

Where  machinery  is  not  part  of  the  freehold,  and 
is  therefore  not  part  of  the  rateable  heredita- 
ment, there  cannot  be  any  distinction  in  principle  . 
between  heavy  machinery  which  stands  firm  oy 
its  own  weight,  and  light  or  loose  machinery. 
Machinery  cannot  be  any  the  more  taken  into 
consideration  in  rating  the  premises  because  it  is 
heavy  and  cumbrous  than  if  it  is  light  and  loose. 
The  real  distinction  is  between  things  which  are 

Sart  of  the  premises  and  things  which  are  not. 
[erely  movable  property,  which  is  in  a  manu- 
factory for  the  purpose  ox  working  it,  cannot  be 
taken  into  account  in  estimating  the  rateable 
value.  In  Giffard  v.  Chard  Union  (63  L.  T. 
Rep.  249)  the  Oourt  of  Appeal  only  decided  that 
the  machinery  was  to  be  taken  into  account,  not 
that  the  machinery  was  to  be  considered  as  part 
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of  the  premises  for  the  purpose  of  rating.  Such 
machinery  as  this  may  be  taken  into  account  as 
enhancing  the  value  of  the  premises,  but  it  is  not 
rateable. 

Chidley  v.  West  Ham  Churchwardens,  32  L.  T 

Rep.  486 ; 
Beg.  v.  Halstead  Overseers,  32  J.  P.  118  ; 
Beg.  v.  Lee,  13  L.  T.  Rep.  704 ;  L.  Rep.  1  Q.  B. 

241,  253 ; 
Reg.  v.  Haslam,  17  Q.  B.  220 ; 
Rex  v.  Liverpool  Bwchange,  1  A.  &  E.  465. 

The  decision  of  the  Divisional  Court  in  Crockett 
v.  Northampton  Union  (72  L.  J.  320,  K.  B.)  is 
precisely  in  point,, and  is  clearly  in  favour  of  the 
appellant. 

J.  Scott-Fox,  K.O.  and  Jeeves,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Collins,  M.R. — This  is  an  appeal  from  the 
decision  of  the  Divisional  Court  on  a  special  case 
stated  by  the  Recorder  of  Leeds,  and  the  qnestion 
which  arises  is,  as  to  the  principle  upon  which 
certain  premises,  in  which  there  is  machinery, 
ought  to  be  rated.  It  seems  to  me  that  the  case 
is  concluded,  as  the  court  below  thought  it  was, 
by  the  decison  in  Tyne  Boiler  Works  Company  v. 
Longbenton  Overseers  (55  L.  T.  Rep.  825 ;  18  Q.  B. 
Div.  81),  which  is  a  decision  of  this  court,  and  is 
therefore  binding  upon  us.  Now,  the  learned 
recorder  in  this  case,  which  has  been  stated  with 
very  great  care,  has  defined  for  us  the  exact  point 
which  came  up  for  discussion ;  and  he  has  formu- 
lated his  own  view  in  par.  6  of  the  case.  He 
say 8:  "I  held  that  in  inquiring  what  was  the 
gross  estimated  rental  and  the  rateable  value, 
the  basis  of  the  problem  was  to  ascertain  what 
was  the  rent  which  a  hypothetical  tenant  would 
give  for  the  engineering  works  as  a  combination 
of  land,  buildings,  and  machines,  on  a  demise 
which  included  the  right  to  use  the  machines — 
that  is  to  say,  on  the  assumption  that  the  hypo- 
thetical tenant  would  get,  as  part  of  the  con- 
sideration for  the  hypothetical  rent,  the  right  to 
use  such  machines  upon  the  premises  during  his 
tenancy,  and  that  in  this  way  the  machines  were 
properly  being  taken  into  account  as  enhancing 
the  rental  and  rateable  value  of  the  freehold.  I 
also  held  that  the  value  of  the  user  of  the 
machinery  was  not  necessarily  to  be  arrived  at 
by  taking  the  cost  or  value  of  the  machinery  and 

Sutting  a  percentage  on  such  value,  as  had  been 
one  by  the  respondents'  valuers."  Now,  that  is 
what  the  learned  recorder  has  formulated  as  his 
view  of  the  matter ;  and  he  has  arrived  at  that 
conclusion  after  hearing  the  rival  contentions  of 
the  two  parties,  which  are  also  set  out  in  the  case. 
The  appellant  contended  this :  "  That,  in  valuing 
the  premises,  the  value  of  the  user  of  the 
'machinery,  other  than  that  which  forms  part  of 
the  freehold,  ought  not  to  be  considered.  That 
the  said  machinery  ought  only  to  be  taken  into 
account  in  so  far  as  its  presence  (a)  affords  proof 
that  the  premises  are  nt  for  the  purpose  of  the 
business  carried  on  therein,  and  (6)  would  be 
likely  to  induce  a  tenant  to  give  a  higher  rent  for 
the  premises  than  he  would  give  if '  the  said 
machinery  were  not  upon  the  premises."  The 
contention  of  the  respondents  was  this :  "  That  in 
inquiring  what  was  the  gross  estimated  rental  and 
the  rateable  value,  the  basis  of  the  problem  was  to 
ascertain  what  was  the  rent  which  a  hypothetical 
tenant  would  give  for  the  premises,  equipped  with 


the  machines,  and  including  the  right  to  the  use  of 
such  machines,  and  that  in  ascertaining  such  rent 
the  value  of  the  user  of  the  said  machines  most 
be  taken  into  account  as  enhancing  the  rental 
value  of  the  freehold.    It  was  upon  this  principle 
that  the  rateable  value  appealed  against  had 
been    assessed."      Now,    the   point   m   conflict 
between  them  apparently  is  principally,  if  not 
exclusively,  whether  anything  ought  to  be  taken 
into  consideration  in  respect  of  the  use  of  the 
machines,  apart  from  the  fact  that  the  machines 
are  there ;  the  appellant  contending  that  the  user 
ought  not  to  be  taken  into  consideration  at  all, 
though   the  fact  that  the  machines  are  there 
ought  to  be  considered.    It  seems  to  me  that,  as 
I  have  said,  this  case  is  really  decided  by  the 
Tyne  Boiler  Company  case  {ubi  sup.),  and  I  think 
there  are  one  or  two  considerations  which  are 
really  conclusive   upon  that  point.    The   Tyne 
Boiler  case,  though  it  ,is  the  leading  case  on  the 
point,  was  not  the  first  case  in  which  the  prin- 
ciple there  laid  down  was  adopted.    In  point  of 
fact,   it  is  really  the  last  of   a  long  series  of 
cases  which  certainly  go  back  as  far  as  the  deci- 
sion of  Patteson,  J.  in  the  case  of  Beg.  v.  Haslam 
(17  Q.  B.  220),  which  was  cited  by  the  learned 
recorder  in  this  case.    In  order  to  see  what  the 
Tyne  Boiler  case  {ubi  sup.)  really  has  decided,  I 
think  that  it  is  necessary  to  follow  the  process  of 
evolution  by  which,  starting  with  the  obligation 
to  rate  a  hereditament,  the  courts  have  ulti- 
mately  come  to  include  in  the   calculation  a 
possible  accession  of  value  to  a  hereditament  by 
something  which  is  not,  in  point  of  fact,  the  here- 
ditament itself.    That  extension  was,  it  seems  to 
me,  one  that  was  created  by  the  decisions  of  the 
judges,  because  the   statute  itself,  as  has  been 
pointed  out  to  us,  deals  with  "  houses  and  land,19 
and  in  the  later  Aot  with  "  hereditaments."  There- 
fore nothing  that  is  not  a  hereditament  is  the 
subject-matter  of  a  rate.    Those  are  in  the  words 
of  the  statute,  and  that  was  the  principle  upon 
which  the  courts  acted  after,  at  all  events,  it  was 
declared  by  law  that  certain  chattels  were  not 
made  rateable.    Still,  they  did  by  degrees  give 
an   extension   to   that   principle    by    including 
subject-matter,  such  as  machinery,  which  were 
themselves  chattels,  in  the  consideration  whether 
or  not  the  rateable  value  of  a  hereditament  was 
enhanced  by  reason   of   the   existence   of   the 
chattels  in  such  a  position  as  to  be  capable  of 
being  used  with  the  hereditament,  and  for  the 
purposes  for  which  the  hereditament  was  itself 
used.    When  one  examines  the  judgment  of  the 
Master  of  the  Rolls  in  the  Tyne  Boiler  case  {ubi 
sup.)t  we  find  that  he  is  dealing  with  machinery 
which,  in  point  of  fact,  was  not  fixed  to  the  free- 
hold, in  the  sense  that  it  became  part  of  the  free- 
hold in  strict  point  of  law.    He  was  dealing  with 
machinery  which,  in  point  of  fact,  were  chattels, 
but  some  part  of  which  might  be  called  absolutely 
loose  machinery,  such  as  was  given  by  way  of 
illustration  during  the  argument  of  this  case- 
that  is,  tools,  or  the  hammer  which  a  blacksmith 
uses,  as  distinguished  from  the  anvil ;  and  the 
Master  of  the  Rolls,  in  applying  the  principle 
which  he  applied  in  that  case,  begins  by  draw- 
ing the  distinction  between  what  are  purely  and 
simply  movable  chattels  and  machinery,  which 
is  more  or  less  stable,  either  attached  so  as  to  be 
capable  of  being  removed  though  attached,  or 
resting  simply  by  its  own  weight.    But  the  class 


MAGISTRATES'   CASES. 


385 


Ot.  of  Apr] 


KlRBY  V.  HUNSLBT  UNION. 


[Ot.  op  App. 


of  machinery  to  which  he  limits  the  principle  is  f 
machinery  which,  as  he  labours  to  show,  is  used 
in  such  a  manner  as  to  raise  the  inference  that  it 
is  intended  to  be  permanent,  and  is  really  neces- 
sary for  the  use  of  the  premises.  He  goes  through 
a  series  of  cases,  beginning  with  the  case  of  Beg. 
t.  Haslam  (ubi  sup.),  and  points  out  the  various 
things  which  were  chattels  in  the  legal  point  of 
view,  but  were  used  as  part  of  the  premises  in  the 
sense  that  they  were  put  upon  the  premises  for 
the  nee  of  the  premises  for  a  particular  purpose  for 
which  the  premises  themselves  were  being  used. 
He  points  out  that  things  of  that  kind,  although 
they  wer*  chattels,  would  still  be  taken  into  con- 
sideration on  the  question  of  rating  as  enhancing 
the  rateable  value  of  the  hereditament  itself.    He 
points  out  that,  though  in  many  of  the  earlier 
eases  there  had  been  an  actual  physical  attach- 
ment, that  is  not  an  essential  condition  of  their 
being  taken  into  consideration  as  enhancing  the 
valae;  and  it  may  be  that  he  slightly  extended 
the  principle  of  the  earlier  cases,  though  I  am 
not  sure  that  he  did  so,  in  embracing  in  the  class 
of  machinery,  which  he  thought  could  be  treated 
as  enhancing  the  rateable  value  of  the  heredita- 
ment, machinery  which  was  in  no  sense  attached 
at  all — machinery  which  he  described  in  different 
phrases,  but  all  of  them  phrases  implying  the 
permanency  of  the  machinery  in  its  place  for  the 
carrying  out  of  the  purposes  for  which  the  here- 
ditament itself  was  used.    I  will  take  this  passage 
as  formulating  the  principle  which  he  adopts. 
He  says :  "  I  believe  the  rule  really  to  be  that 
things,  which  are  on  the  premises  to  be  rated,  and 
which  are  there  for  the  purpose  of  making,  and 
which  make,  the  premises  fit  as  premises  for  the 
particular  purpose  for  which  they  are  used,  are 
to  be  taken  into  account  in  ascertaining  the  rate- 
able value  of  such  premises.    Of  course  it  is  not 
all  things  on  the  premises,  or  that  are  used  on 
the  premises,  which  are  to  be  taken  into  account, 
bnt  things  which  are  there  for  the  purpose  of 
making,  and  which  do  make  them  fit  as  premises 
for  the  particular  purposes  for  which  they  are 
used.     It  seems   to  me  that,  when  things  are 
brought  into  that  category,  they  would  pass  by  a 
demise  of  the  premises  as  such  as  between  land- 
lord and  tenant ;  and  that  so  the  test  proposed  by 
Lush,  J.  and  that  which  1   propose,  become  in 
substance  identical.    Taking  that  to  be  the  proper 
test  and  applying  it  to  the  question  in  this  case, 
I  should  say,  in  accordance  with  the  opinion  of 
Patteson,  J.  in  Reg.  v.  Haslam  {ubi  sup.),  with 
regard  to  each  of  the  articles  in  question,  that  it 
is  immaterial  to  inquire  whether  they  are  or  are 
not  physically  annexed  to  the  freehold,  and  that 
they,  all  of  them,  come  within  the  rule  as  I  have 
expressed  it.    They  are  all  on  the  premises  for 
the  purpose  of  making,  and  they  do  make  them 
fit  as  premises  for  the  purpose  for  which  they  are 
used,  and,  therefore,  in  arriving  at  the  rateable 
value  of  such  premises  they  must  be  taken  into 
account."    Then  Lindley,  L.J.,  in  his  judgment 
emphasises    the    same    statement.      He    says : 
"Nothing  is  included,  so  far  as  I  understand  the 
nature  of  the  machinery,  which  would  be  mere 
loose  machinery,  and  which  would  not  pass  to  a 
tenant  to  whom  the  works  were  demised."    And 
Lopes,  L.  J.,  summing  up  the  matter,  said :  "  But 
then  there  are  things  which,  though  they  may 
not  be  physically  attached,  or  may  be  removable 
without  damage  to  themselves  or  the  freehold, 
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are  so  placed  on  the  premises,  and  so  essential 
to  their  use  for  the  purpose  for  which  they  are 
used,  and  so  much  intended  to  be  used  with  them 
for    that   purpose,   that    they   have   practically 
become  for  the  time  being  pare  of  the  premises. 
Now  that,  it  seems  to  me,  is  the  principle  upon 
which  the  Tyne  Boiler  case  (ubi  sup.)  was  decided ; 
and  that  principle  negatives,  to  my  mind,  the 
contention  put  forward  by  counsel  for  the  appel- 
lant.   They  say,  logically,  that  when  once  these 
particular  things  are  taken  out  of  the  category  of 
something  that  is  attached  to  the  freehold  so  as 
to  be  part  of  the  freehold,   then  the  thing  is  a 
chattel,  and  there  can  be,  and  ought  to  be,  no 
distinction  between  chattels,  by  reason  of  one  being 
more  easily  removed  than  another ;    that  they 
are  all  chattels,  and,  therefore,  the  only  principle 
upon  which  things  can  be  taken  into  considera- 
tion at  all,  is  the  fact  that  they  happen  to  be  on 
or  near  the  place  where  the  hereditament  which 
is  to  be  rated  is  situated ;  that  if  they  are  very 
accessible   things   which  are   wrnted,   and  the 
market  for  them  is  close  at  hand,  that  is  also  a 
matter  which  ought  to  be  taken  into  considera- 
tion ;  and  that  it  is  only  in  that  sense  that  the 
presence  of  those  chattels  can  by  any  possibility 
be  taken  into  consideration  upon  the   question 
whether  a  hypothetical  tenant  would  or  would 
not  give  more  rent  by  reason  of  the  facility^  of 
getting   those  chattels  for  the  purpose  of  using 
the  hereditament  to  the  best  advantage.    That  is 
a  perfectly  logical  argument,  that   a  person  has 
exactly  the  same  rights  with  respect  to  movable 
chattels  as  with  respect  to  chattels  of  a   more 
cumbrous  character,  and  that  there  ought  to  be 
no  distinction  between  them.    But  the  principle 
laid    down   in   the  Tyne  Boiler  case  (ubi  sup.) 
excludes  all  loose  movable  chattels,   and  there- 
fore it  shows  that  the  principle  set  up  and  con- 
tended for  by  the  appellant  is  not  the  principle 
of  the  Tyne  Boiler  case  (ubi  sup.).    On  the  other 
hand,  it  seems  to  me  quite  clear  that  the  effect  of 
the  process  of  evolution  is,  that  it  has  put  into 
the  category  of  things   really   attached  to  the 
freehold  things  which  may  be  said  to  be  substan- 
tially in  the  same  category  as  though  they  were 
attached  to  the  freehold ;    that  the  purpose  for 
which  they  are  put  there,  and  the  nature  of  the 
user  of  them,  place  them,  in  point  of  fact,  in  the 
same  category  as  if  they  were  really  attached  to 
the   freehold;    and   that,   for   rating  purposes, 
though  they  cannot  be  rated  because  they  are 
chattels — that  is,  they  cannot  be  rated  separately 
as  chattels — they  can  and  ought  to  be  taken  into 
consideration  in  the  rate  to  be  put  on  the  here- 
ditament, because  they  may  enhance  the  value  of 
that  hereditament  to  the  hypothetical  tenant,  and 
therefore  enhance  the  figure  at  which  he  ought  to 
be  rated.  It  seems  to  me  that  this  case  before  us  is 
indistinguishable  in  fact  from   the  Tyne  Boiler 
case   (ubi    sup.),  and  I    think   that  the  learned 
recorder,  in  taking  into  consideration  the  facilities 
for  user  of  these  chattels,  did  no  more  than  the 
Tyne  Boiler    case  warranted  him  in  doing.      I 
agree  that  he  was  supported  by  the  authority  of 
the  Tyne  Boiler  case,  when  he  said  that  he  would 
not  treat  these  chattels  on  the  principle  that  the 
appellant  claimed  to  treat  them  on — namely,  that 
he  could  only  take  into  consideration  the  facilities 
given  for  acquiring  the  chattels  by  reason  of  the 
fact  that  they  were  near  the  premises,  or  that 
they  happened  to  be  on  the  premises.     I  think 
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treating  as  directly  productive  those  lines  which 
were  used  as  waiting  or  relief  lines  only  for  the 
purpose  of  passing  the  through  traffic  through 
the  parish;  and  that  those  lines  which  were 
necessitated  by  difficulties  arising  outside  the 
parish,  and  which  were  in  fact  necessary  for 
the  standing  in  waiting  (after  shunting  and 
marshalling)  of  through  goods  traffic,  ought  not 
to  be  treated  as  running  lines,  but  as  indi- 
rectly productive  lines,  and  that  only  so  many  of 
those  multiplied  lines  in  Hornsey  ought  to  be 
dealt  with  as  directly  productive  as  were  required 
for  the  purpose  of  meeting  the  difficulties  arising 
in  Hornsey  itself. 

Awabd  stated  by  an  arbitrator  in  the  form  of  a 
special  case. 

The  case  was  stated  between  the  Great  Northern 
Railway  Company,  appellants,  and  the  Assess- 
ment Committee  of  Edmonton  Union  and  the 
Overseers  of  the  Poor  of  the  Parishes  of  Wood 
Green,  Hornsey,  Soathgate,  and  Enfield,  with 
reference  to  the  rating  of  that  portion  of  the 
Great  Northern  Railway  system  which  was 
situate  in  the  parishes  in  the  Edmonton  Union. 

The  Edmonton  Union  comprised  all  the 
parishes  ;  but  the  case  was  argued  and  dealt  with 
with  regard  to  the  parish  of  Hornsey  alone,  as 
raising  all  the  questions  and  involving  a  greater 
amount  of  rates. 

The  case  was  as  follows : 

Whereas  in  the  matter  of  an  appeal  to  the 
quarter  sessions  of  the  peace  of  the  county  of 
Middlesex  against  a  certain  rate  or  assessment  for 
the  relief  of  the  poor  of  the  parish  of  Hornsey  made 
the  30th  Oct.  1902,  between  the  Great  Northern 
Railway  Company,  appellants,  and  the  Assess- 
ment Committee  of  Edmonton  Union  and  the 
Overseers  of  the  Poor  of  the  Parish  of  Hornsey, 
respondents,  it  was  ordered  by  Bucknill,  J.  that 
the  appeal  should  be  referred  to  Sir  Ralph 
Littler,  K.C.,  and  that  the  provisions  of  the 
Arbitration  Act  1889,  including  those  con- 
tained in  the  first  schedule  thereto  so  far  as 
applicable  to  a  reference  under  a  submission, 
should  apply,  except  as  therein  expressly  provided, 
and  that  the  arbitrator  should,  upon  the  applica- 
tion of  either  party,  state  his  award  as  to  the 
whole  or  part  in  the  shape  of  a  special  case  for 
the  opinion  of  the  court,  and  that  the  costs 
of  the  reference  and  award  and  of  the  appeal 
should  be  paid  upon  the  same  principles  that 
a  court  of  quarter  sessions  in  dealing  under 
the  provisions  of  the  Quarter  Sessions  Act  1849 
with  the  subject  of  an  appeal  might  .order  and 
direct. 

The  arbitrator  (Sir  Ralph  Littler,  K.C.)  having 
taken  upon  himself  the  reference  and  having  duly 
heard  counsel  and  witnesses  as  to  the  matters 
hereinafter  mentioned,  and  having  been  requested 
by  both  parties  for  their  guidance  in  the  further 
conduct  of  the  arbitration  to  find  and  determine 
ad  interim  whether  certain  lines  of  railway  of  the 
appellants  more  particularly  delineated  and 
described  on  certain  plans  or  diagrams  submitted 
to  him  and  thereon  consecutively  numbered  were 
directly  or  indirectly  productive,  did  find,  award, 
and  determine  that  certain  of  the  lines  were 
directly  productive  and  that  all  the  other  lines 
on  the  plans  were  indirectly  productive,  and 
did  reserve  all  other  questions  whatsoever  in  the 
appeal  for  further  hearing    and    determination, 


including  all  questions  of  costs,  after  he  should 
have  heard  counsel  and  witnesses  thereon. 

And  whereas  the  rate  or  assessment  appealed 
against  was,  so  far  as  is  material  for  the  purposes 
of  this  his  award,  in  the  words  and  figures  follow- 
ing— that  is  to  say : 

Gross  estimated  Rateable 

Rental  Value. 

Lands  occupied  by  lines  of 
railway 422,826     ...     418,280 

Lands,  buildings,  offices, 
sidings,  and  appurte- 
nances, Finsbnry  Park 
(part  of) 41020     ...         4850 

Land,  station  buildings, 
sidings,  and  appurte- 
nances, Harringay     4840     . . .         4700 

Land,  Btation  buildings, 
engine  sheds,  workshops, 
coal,  Ac,  offioes,  sheds, 
sidings,  and  appurte- 
nances, Hornsey 412,480     ...     410,400 

And  whereas  the  arbitrator  heard  counsel  and 

witnesses  in  reduction  and  in  support  of  the  rate 

or  assessment,  he  thereby  found,  awarded,  and 

determined  that  the  rate  or   assessment  should 

be  reduced  to  the  amounts  following — that  is  to 

say: 

Gross  estimated  Rateable 

Rental*  Value 

Lines  of  railway  419,258  ...  411,757 

Land,  Ac,  Finsbnry  Park  4830  ...  4092 

Ditto        Harringay    ...  4676  ...  4563 

Ditto        Hornsey   46814  ...  45262 

And  whereas  the  respondents  applied  that  the 
arbitrator  should  state  nis  award  in  the  shape  of 
a  special  esse  so  far  as  was  material  for  the  points 
there  raised,  the  arbitrator  found  as  follows  (the 
award  being  dated  the  12th  Nov.  1904)  .— 

1.  There  are  at  the  stations  in  this  parish  (that  is, 
Hornsey)  certain  lines  of  railway  which  constitute  the 
only  approach  to  the  goods  stations  and  warehouses, 
goods  yards,  and  loading  banks,  and  whioh  in  fact  an 
used  either  entirely  or  primarily  for  the  delivery  of 
goods  and  merchandise  inwards,  and  for  the  hauling  out 
of  goods  and  merchandise  outwards. 

2.  The  goods,  merchandise,  and  mineral  rates  for  by 
far  the  greater  proportion  of  the  whole  of  such  traffic, 
especially  at  the  main- line  stations,  are  group  rates, 
inolnding  in  many  oases  even  London  traffic,  and,  conse- 
quently, the  receipts  for  suoh  group  traffic  are  not,  and 
as  the  company  contend  cannot,  be  miled  out  so  as  to 
ascertain  the  exact  distance  each  consignment  may  hare 
traversed  Hornsey,  and  as  a  fact  no  receipts,  either 
group  or  otherwise,  are  so  miled  as  to  include  any 
portion  of  the  distance  traversed  between  the  points  of 
junction  with  the  actual  through  lines ;  moreover,  in 
some  oases  traffic  has  to  travel  beyond  the  stations,  say, 
on  the  np  line,  and  then  to  back-shunt  because  the 
goods  station  is  on  the  down  line,  or  in  others  it  has  to 
go  on  to  a  safety  line  to  reach  its  destination,  but  no 
part  of  such  distance  is  credited  to  the  parish. 

3.  On  the  authority  of  the  case  of  Assess**** 
Committee  of  Stockport  Union  v.  London  and  North- 
Western  Railway  Company  (77  L.  T.  Sep.  244;  78 
L.  T.  Rep.  180),  decided  by  the  Court  of  Appeal  it 
March  1898,  the  primary  and  principal  object  of  the* 
lines  being,  as  I  find  as  a  fact,  to  carry  traffio  into  sad 
from  the  warehouses,  goods  yards,  and  other  delivery 
premises  of  the  company,  and  the  journey  not  beinf 
ended  until  the  trucks  come  to  a  standstill  at  soon 
warehouses,  goods  yards,  or  other  delivery  or  reoeir* 
ing  premises  of  the  company,  these  lines  must,  in  mj 
opinion,  be  regarded  as  directly  and  not  indirectly 
productive. 
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4.  In  the  Biochport  c**e  (ubi  rop.),  however,  the  lines 
could  be  and  were  miled  out  bo  that  the  parish  secured 
the  earnings  oyer  anoh  lines,  and  it  was  objected  before 
me  that  the  linee  above  desoribed  must  be  regarded  aB 
indirectly  productive. 

5.  I  considered  myself  bound  by  the  Stockport  ease 
(ubi  tup.),  notwithstanding  this  distinction,  and  hare 
found  accordingly. 

6.  As,  however,  it  appears  impossible,  certainly  in  the 
account  year,  and  probably  at  all,  to  accurately  mile  ont 
these  distances  so  aa  to  give  the  parish  the  precise 
credit  due  thereto,  I  have  disallowed  a  certain  and,  I 
think,  adequate  amount  in  the  items  in  the  appellants' 
claim,  which  relate  to  the  maintenance,  repair,  Ac,  of 
lines.  Thus  the  parish  do  not  lose  the  whole  rateable 
value  they  would  have  received  had  I  held  these  lines 
to  be  indirectly  productive,  while  the  company  do  not 
escape  soot  free  from  paying  rates  in  respect  of  the 
mileage  traversed  thereon. 

7.  This  is  dearly  an  imperfect  method,  but  I  find 
ifc  difficult  to  suggest  any  other  which  will  meet  the 
difficulty,  and  I  have  adopted  it  accordingly  as  the  best 
estimate  which  oan  be  made. 

8.  There  are  in  this  parish,  in  addition  to  numerous 
admittedly  running  lines,  no  fewer  than  16S  other  linee, 
covering  a  very  large  acreage  of  land. 

9.  A  number  of  these,  however,  are  admittedly 
indirectly  productive. 

10.  Many  of  them  are  within  the  description  in  par.  2, 
and  I  have  dealt  with  them  in  precisely  the  same  manner. 

11.  There  are,  however,  a  number  of  other  lines  which 
are  used  as  follows :  The  appellants  carry  traffic  not 
merely  to  King's  Cross  on  their  own  lines,  but  to  a  goods 
station  of  their  own  in  the  City  to  which  access  is 
gained  over  the  Metropolitan  Railway.  They  also  carry 
traffic  destined  for  stations  on  the  South- Eastern,  the 
London,  Chatham,  and  Dover,  and  the  London,  Brighton, 
and  South  Coast  Bailways,  which  also  travels  over  the 
Metropolitan  Railway.  They  also  have  considerable 
traffic  over  the  North  London  Bailway,  with  whioh  they 
have  a  junction  at  Canonbury,  south  of  Ferme  Park,  to 
the  docks. 

12.  In  the  case  of  all  these  lines  the  hours  during 
whioh  the  goods  traffic  oan  be  carried  on  is  very 
restricted  owing  to  the  enormous  passenger  traffio  in 
London,  and,  consequently,  when  a  train  arrives  at 
Ferme  Park  (in  the  parish)  the  trains,  whioh  are,  so  far 
as  possible,  sorted  further  north,  according  to  the 
various  destinations,  have  to  be  split  up,  and  while  those 
tracks  going  to  King's  Cross  proceed  on  their  journey, 
those  for  other  destinations  are  of  necessity  delayed 
at  Ferme  Park,  and  frequently  have  to  remain  there 
many  hours. 

13.  There  is  shunting  done  on  some  of  these  lines 
during  about  eight  hours  out  of  the  twenty-four  when 
they  are  not  occupied  as  they  are  during  about  sixteen 
hours  by  trains  waiting  to  be  forwarded  to  their  desti- 
nation—that is,  at  a  standstill  on  the  lines  not  for 
purposes  either  of  sorting,  marshalling,  loading,  or  un- 
loading, but  merely  waiting  for  the  lines  south  to  be 
cleared  for  transit 

14.  In  order  to  get  into  position  on  such  of  the  lines 
as  I  have  allowed  as  directly  productive,  the  trains  for 
these  destinations  have|to  pass,  not  in  a  direct  line  from 
end  to  end  of  the  pariah,  but  backwards  and  forwards 
over  more  than  one  line,  and  sometimes  have  to  go  to  a 
distanoe  south  in  order  to  arrive  at  a  more  northerly 
position,  or  vice  versa. 

15.  For  the  reasons  already  given,  these  extra  dis- 
tances are  not  recorded,  and  cannot  be  directly,  and  so 
nomine,  credited  to  the  parish. 

16.  In  the  case  of  Great  Eastern  Railway  Com- 
pany v.  FUtton  (Boyle  on  Bating,  2nd  edit.,  p.  1063), 
decided  in  the  Queen's  Benoh  Division  on  the  6th  Nov. 
1882,  it  was  said  :  "  If  trains  passed  up  and  down  and 
round,  this  was  a  different  case  from  passing  directly 
through." 


17.  I  have  only  allowed  the  appellants'  claim  in 
respeot  of  so  many  of  these  linee  as  I  think  may  fairly 
be  equal  to  the  requirements  of  the  traffio  above 
desoribed,  treating  the  rest  as  indireotly  productive. 

18  I  have  also  disallowed,  in  order  to  meet  the  part 
of  the  traffio  "  going  up  and  down  and  round,"  a  pro- 
portion of  the  appellants'  claim  for  maintenance,  Ac, 
which  in  my  judgment  may  fairly  compensate  for  the 
Iobs  of  mileage  in  gross  receipts  above  desoribed. 

19.  I  have  dealt  with  these  various  lines  and  sidings 
in  my  interim  award  and  defined  them  by  reference  to 
certain  plans  produced  before  me.  The  award  and 
plans  are  to  be  referred  to  aa  if  they  were  part  of  this 
case. 

20.  There  are  in  the  parish  oertain  signal  boxes  con- 
taining numerous  signals.  These  are  all  on  the  inter- 
looking  system  respectively,  and  all  points  working  and 
controlling  the  communications  between  all  the  lines  in 
the  parish  for  whatsoever  purpose  used,  as  well  as  the 
distant  signals,  are  worked  from  these  boxes,  whioh  are 
covered  erections  protecting  the  men  working  as  well 
as  the  signals  from  the  weather.  The  signal  levers  are 
connected  with  rods  passing  along  the  line  of  railway 
and  at  the  other  end  bolted  to  the  points  or  to  the 
signals  and  serve  no  purpose  but  to  enable  the  railway 
lines  to  be  worked  at  all  whioh  without  them  would  be 
impossible  whatever  may  have  been  the  case  in  former 
days  when  such  apparatus  was  very  imperfect  and 
different  in  its  nature,  and  when  the  companies  could 
please  themselves  ss  to  what  appliances  should  be  used 
and  as  to  their  nature,  whioh  might  or  might  not  be 
even  a  mere  hand  lever.  As  the  present  appliances  are 
compulsory  on  the  company  and  are  so  completely  an 
integral  part  of  the  running  lines  I  should  have  held  that 
they  should  be  inoluded  aa  part  of  the  running  line, 
were  it  not  that  in  the  case  of  Midland  Railway 
Company  v.  Pontefract  Union  (84  L.  T.  Rep.  536; 
(1901)  2  K.  B.  189),  though  the  levers  had  not  been 
rated,  but  only  the  boxes,  Lord  Alverstone,  C.J. 
expressed  himself  very  strongly  as  regards  signals  also. 
I  have  inoluded,  therefore,  in  deference  to  that  opinion, 
a  sum  for  signals,  as  well  as  signal  boxes,  in  the  not 
directly  productive  portion  of  my  findings  ;  I  have, 
however,  allowed  a  sum  for  the  cost  of  maintenance  of 
Bignals  as  well  as  boxes. 

21.  If  I  am  right  in  prinoiple  in  the  above  findings, 
my  award  is  to  stand.  If  the  court  is  of  opinion  that 
I  am  wrong  in  prinoiple,  the  award  is  to  be  referred 
back  to  me  to  vary  the  figares  in  accordance  with  the 
judgment  and  order  of  the  oourt.  And  I  further  order 
and  direct  that  as  regards  the  costs  of  and  relating  to 
the  hearing  of  this  appeal  up  to  the  making  of  my 
interim  award  that  eaoh  party  do  bear  and  pay  their 
own  costs  so  far  as  the  same  relate  to  the  matters  dealt 
with  in  that  award,  and  that  eaoh  party  do  bear  and 
pay  one-half  of  the  costs  and  charges  of  the  said  award. 
And  as  regards  the  costs  other  than  those  arising  in 
relation  to  the  said  award,  I  order  and  direct  that  the 
respondents  do  pay  the  appellants  their  costs  of  the 
appeal  and  arbitration  and  of  this  award. 

The  following  is  the  arbitrator's  interim  award, 
dated  the  4th  Aug.  1904  with  regard  to  the  parish 
of  Hornsey,  which  was  to  be  referred  to  as  part 
of  this  case : 

The  arbitrator  having  been  requested  by  both  parties 
to  consider  and  determine  for  their  guidance  in  the 
further  oonduot  of  the  arbitration  ad  interim  whether 
oertain  lines  of  railway  of  the  appellants,  more  particu- 
larly delineated  and  desoribed  on  the  plan  B.  L.  H.  7,  and 
on  a  oertain  other  plan  marked  B.  L.  H.  8,  and  thereon 
consecutively  numbered,  are  directly  or  indireotly  pro- 
ductive, I  do  hereby  find,  award,  and  determine  that  the 
lines  which  are  respectively  numbered  1,  2,  and  3  upon 
the  plan  are  directly  productive,  and  that  the  lines 
numbered  4,  5,  6,  and  7  on  the  plan  B.  L.  H.  7  are  indi- 
rectly productive,  and,  as  regards  the  lines  on  the  plan 
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or  diagram  B.  L.  H.  8, 1  find  and  award  that  the  lines 
numbered  8,  9,  10,  11,  19,  20,  21,  22,  23,  24,  25,  26,  27, 
28,  29,  30,  31  up  to  41  inclusive,  72,  73,  74,  75,  76,  77, 
78,  79,  102,  103,  104,  105,  106,  107,  108,  109,  110,  111, 
111a,  125,  126,  128,  131,  132,  133,  134,  135,  136,  147, 
153,  154,  155,  156,  158,  159,  161,  162,  and  163  upon  the 
diagram  or  plan  are  directly  productive,  and  that  all  the 
other  lines  numbered  on  the  plan  are  indirectly  productive, 
and  I  reserve  all  other  questions  whatsoever  in  the  appeal 
for  farther  hearing  and  determination,  including  all 
questions  of  oosts,  after  I  shall  have  heard  counsel  and 
witnesses  thereon. 

It  was  admitted  that  the  down  and  up  lines 
should  be  treated  upon  the  same  principle. 

Macmorran,  K.C.  ard  C.  A.  Russell,  K.C. 
(R.  Cunningham  Glen  with  them)  for  the 
Edmonton  Union. — In  the  rating  of  a  railway 
line,  it  is  necessary  to  bear  in  mind  the  distinction 
between  property  that  is  "  directly  productive  " 
and  that  which  is  "  indirectly  productive."  The 
line  itself,  as  earning  the  profits,  is  directly  pro- 
dective ;  but,  in  addition,  there  are  stations,  goods 
yards,  sidings,  and  so  on,  which  do  not  directly 
contribute  to  the  profits,  but  are  really  a  source 
of  expanse  to  the  company.  These  are  indirectly 
productive,  and  are  rated  locally  in  the  parishes  in 
which  they  happen  to  be.  For  instance,  s  station 
is  indirectly  productive,  and  is  rated  locally  in  the 
parish  in  which  it  is.  Therefore,  in  so  far  as  it 
is  held  that  property  is  directly,  as  distinguished 
from  indirectly,  productive,  it  affects  the  parishes 
in  two  ways.  First,  they  are  deprived  of  the 
benefit  of  the  local  rating  of  that  directly  produc- 
tive property  in  their  parish;  and,  secondly,  in 
estimating  for  purposes  of  assessment,  the  profits 
of  the  railway  in  that  parish,  the  cost  of  the 
maintenance  of  that  directly  productive  property 
has  to  be  deducted,  and  comes  off  the  parish,  so 
that  the  parish  lose  in  two  ways.  Hornsey  parish 
is  a  good  illustration  of  this.  The  railway  runs 
through  it  from  south  to  north,  and  there  are  cer- 
tain lines  which  are  conceded  to  be  running  lines, 
and  therefore  directly  productive.  Th<*re  are  also 
nests  of  sidings,  and  lines  which  run  into  the  goods 
station.  Up  to  the  date  of  these  proceedings  only 
those  lines  running  through  had  been  dealt  with  as 
directly  productive ;  but  the  company  have  raised 
the  question  whether  the  lines  coloured  red  are 
not  also  directly  productive,  on  the  authority  of 
certain  decisions.  What  the  respondents  contend 
is  that  those  lines  are  not  to  be  treated  as  directly 
productive  at  all,  but  as  indirectly  productive. 
They  are  not  necessary  for  the  carrying  of  the 
traffic  from  one  end  of  Horn&ey  to  the  other,  but, 
although  they  are  used  for  the  relief,  to  a  certain 
extent,  of  the  running  lines,  they  are  also  used  for 
to*  reception,  standing,  and  marshalling  of  trains 
which  come  in  from  the  north  to  London,  or  vice 
versa.  The  importance  to  Hornsey  is  this,  that 
whereas  according  to  the  former  system  the  red 
and  blue  lines  were  all  treated  as  in  the  local 
rating  of  Hornsey,  if  they  are  to  be  rated  as  part 
of  the  line  and  as  directly  productive,  then  they 
not  only  go  out  of  that  category  as  rateable  in 
Hornsey,  but  their  maintenance  would  have  to  be 
deducted  in  estimating  the  profits  of  the  line  in 
Hornsey.  It  was  admitted  by  the  company  that 
the  blue  lines  and  some  of  the  red  lines  on  the 
plan  were  indirectly  productive,  and  as  to  these 
there  was  no  dispute.  These  disputed  lines  may 
be  necessary  to  the  traffic  of  the  line  as  a  system  ; 
but  the  benefit  to  the  company  would  be  just  the 


same  whether  they  were  north  or  south  of 
Hornsey,  and  they  do  not  benefit  Hornsey  at  all, 
and  they  should  not  be  treated  as  part  of  the 
running  line  in  Hornsey.  The  arbitrator  has 
decided  that  the  lines  into  the  goods  station  were 
directly  productive.  It  is  submitted  that  he  was 
wrong  in  that  view.  The  exact  principle  for 
which  the  respondents  are  contending,  and  which 
is  applicable  to  all  these  cases,  was  laid  down  by 
the  Railway  Commissioners  in  London  and  North- 
Western  Railway  Company  v.  Wigan  Union  (2 
B.  &  C.  Tr.  Oas.  240),  where  it  was  held  that  in 
the  rating  of  stations  all  sidings  should  be 
included  as  part  of  the  station  and  as  locally 
rateable.  Therefore  these  sidings  should  be 
described  as  indirectly  productive,  and  ought  to 
be  rated  accordingly.  There  are  two  other  im- 
portant cases  on  the  point.  The  case  of  Great 
Eastern  Railway  Company  v.  Overseers  ofFletton 
(Boyle  on  Bating,  p.  1063),  as  to  the  rating  of 
railway  lines  passing  through  Peterborough 
Station,  has  really  no  application  to  the  present 
case.  It  decides  no  more  than  this :  that,  where 
there  is  a  necessity  for  more  than  a  double  line 
of  rails  for  accommodating  the  through  traffic 
out  of  the  through  lines  to  the  additional  lines, 
then  those  are  to  be  treated  as  additional  lines 
and  rated  as  part  of  the  line.  The  principle 
there  may  be  fully  accepted,  but  it  is  entirely 
different  from  that  applicable  here.  There  the 
sidings  were  used  for  through  traffic ;  it  is  not  so 
here,  where  the  lines  are  used  for  station  pur- 
poses, for  the  ordinary  shunting,  marshalling, 
and  ordering  of  the  traffic.  The  other  case  which 
will  be  relied  upon  by  the  company  is  Stockport 
Union  (Assessment  Committee)  v.  London  and 
North- Western  Railway  Company  (77  L.  T.  Bep. 
244 ;  78  L.  T.  Bep.  180),  as  to  the  rating  of  lines 
in  Stockport  Station.  That  case  does  not  go 
beyond  the  Fletton  case  (ubi  sup,).  The  lines 
there  in  question  were  the  same  as  in  the  Fletton 
case — that  is,  they  were  used  in  the  same  way  for 
the  purpose  of  taking  traffic  through.  Then  as 
to  the  lines  into  the  goods  yard,  the  arbitrator 
has  substantially  found  that  all  these  lines  were 
to  be  treated  as  running  lines.  He  was  wrong  in 
that ;  they  ought  to  be  treated  as  sidings,  and  tbe 
mere  fact  that  they  may  take  goods  to  and  from 
the  warehouses  does  not  make  them  directly  pro- 
ductive lines.  It  is  really  a  station  service,  and 
the  goods  yard  is  exactly  similar  to  the  platforms 
in  the  station.  The  same  principles  apply  to  the 
waiting  lines  as  to  the  other  lines;  they  are 
sidings  used  for  station  services  and  are  indirectly 
productive.  Then,  with  regard  to  the  signal  boxes 
and  signals,  they  ought  to  be  taken  as  indirectly 
productive : 

Midland  Railway   Company  v.  Pontefract  Union, 
84  L.  T.  Bep.  536  ;  (1901)  2  K.  B.  189. 

Balfour  Browne,  K.C.  and  Lush,  K.C.  (Sir 
Edward  Boyle,  K.C.  and  W.  J.  Noble  with  them)  for 
the  railway  company. — First,  with  regard  to  the 
signals  and  signal  boxes,  it  is  admitted  on  both 
sides  that  the  signal  boxes  are  in  the  not  directly 
productive  portion.  With  regard  to  the  signals, 
we  contended  before  the  arbitrator  that  the 
signals  were  part  of  the  main  running  line,  where 
they  were  connected  with  the  main  running  line, 
as  the  trains  could  not  be  run  without  these 
signals.  We  admitted  that  the  Pontefract  case 
(ubi  sup.)  was  against  us  with  regard  to  the  boxes, 
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and  we  treated  that  as  a  building  and  as  indirectly 
productive.  It  has  never  been  decided  that  the 
signals  are  not  part  of  the  running  line,  but  the 
quarter  sessions  in  London  have  held  that  they 
are :  (see  Byde  on  Bating).  The  arbitrator  has 
decided  that  against  the  company  on  the  authority 
of  Lord  Alverstone,  C.J.  in  the  Pontefracl  case 
(ubi  sup.).  It  is  submitted  he  was  wrong  in  that. 
The  decision  of  the  Bail  way  Commissioners  in 
London  and  North-Western  Railway  Company 
v.  Wigan  Union  (ubi  sup.)  has  been  relied  upon, 
and  it  was  contended  that  the  idea  there  was  that 
if  traffic  is  carried  by  a  certain  number  of  lines 
outside  the  station,  then  that  number  only  are  to 
be  allowed  as  running  lines  inside  the  station, 
although  the  lines  may  be  duplicated  inside. 
That  case  is  completely  gone,  both  according  to 
the  Fletton  case  and  according  to  the  Stockport 
case.  That  was  found  to  be  far  too  general, 
because,  if  there  were  loop  lines  shut  off  from  the 
station  to  enable  express  trains  to  get  through, 
according  to  that  it  might  be  said  that  those  were 
not  running  lines.  Dealing  with  the  station  at 
Hornsey,  and  the  groups  of  lines  that  take  goods 
to  the  goods  stations  and  yards,  the  case  as  to  this 
stands  upon  exactly  the  same  basis  as  the  Stock- 
port case.  The  principle  laid  down  in  the  Stock- 
port  case  was  to  find  out  what  was  the  primary 
use  of  the  lines,  and  the  primary  use  is  a  very 
important  criterion  in  this  matter.  Applying 
that  to  this  case,  the  arbitrator  has  found  as  a 
fact  that  the  primary  use  of  these  lines  was  to 
carry  traffic  into  and  from  the  warehouses,  goods 
yards,  and  so  on.  The  respondents  concede  that 
some  of  these  lines — the  yellow  lines  running  into 
the  goods  sheds — are  running  lines;  but  the 
green  lines,  which  they  dispute,  are  used  for  pre- 
cisely the  same  purpose  as  the  yellow  lines,  except 
that  the  goods  (such  as  bricks)  carried  on  the 
green  lines  do  not  require  to  be  loaded  and 
unloaded  under  cover,  and  if  the  one  set  are,  as 
they  are  conceded  to  be,  running  lines,  so  are  the 
others.  The  mere  fact  of  doing  a  little  shunting 
on  a  maii\  line  does  not  turn  the  main  line  into 
a  siding ;  the  primary  use  is  everything,  and  here 
the  primary  use  is  for  running,  and  the  journey 
is  not  complete  till  the  train  has  got  to  its 
destination.  The  principle  is  exceedingly  well 
put  by  Chitty,  L.J.  in  that  case:  "But  there 
is  a  station  there,  and  it  appears  to  me  that 
these  are  not  sidings,  but  that  the  purpose  for 
which  they  were  constructed  and  the  use  to 
which  they  have  been  put  is  for  getting  Passenger 
and  goods  traffic  to  or  through  the  station/'  So 
here  it  is  to  or  from  the  station  that  the  company 
want  to  get  this  traffic ;  and  the  principle  that 
ought  to  be  adopted  is  that  these  lines  to  the 
goods  stations  are  not  auxiliary  to  the  station, 
but  are  auxiliary  to  the  traffic  which  comes  into 
or  passes  through  the  station,  and  the  arbitrator 
has  taken,  and  was  right  in  so  taking,  an  average 
point  in  the  parish  to  which  the  goods  go.  Next, 
with  regard  to  the  nests  of  sidings  or  what  may 
be  called  "  relief  lines."  With  regard  to  these, 
the  primary  purpose  is,  and  in  fact  the  arbitrator 
has  so  found,  merely  to  carry  the  traffic  through. 
These  nests  of  lines  are  in  a  sense  relief  lines  at 
both  ends,  so  that  a  train  can  be  run  through, 
and  that  is  the  ordinary  idea  of  a  relief  siding. 
A  train  is  run  in  there  pending  the  time  that  it 
is  necessary  to  keep  it  off  the  main  line,  as, 
for  instance,  to  allow  an  express  train  to  get 


through.  The  arbitrator  has  put  these  into  two 
classes.  All  the  red  lines  he  has  disallowed  to 
us,  as  being  lines  on  which  shunting,  &c,  is 
done ;  all  the  lines  that  are  green  he  has 
allowed  as  running  lines,  as  he  has  found  that 
that  was  their  primary  use.  That  was  within  his 
province.  The  purpose  of  these  lines  was  exactly 
the  same  as  in  the  Fletton  case.  If  trains  had  to 
wait  on  these  lines  merely  to  allow  another  train 
to  pass,  the  case  would  be  clear  ;  it  is  equally 
clear  when  the  trains  have  to  wait  upon  them  till 
the  signals  are  put  right  for  the  trains  to  go  on 
to  the  Metropolitan  line ;  the  trains  are  still  on 
their  journey,  and  are  only  waiting  till  the 
Metropolitan  Bail  way  opens  its  doors  to  let  them 
pass  on.  The  delay  on  these  lines  is  caused  not 
by  any  difficulties  arising  in  Hornsey  itself,  but 
from  difficulties  arising  outside  of  Hornsey,  and, 
upon  the  authority  of  the  Stockport  case  and  the 
Fletton  case,  these  are  running  lines. 

C.  A.  Russell,  K.C.  in  reply. 

March  2. — Channell,  J. — This  case  presents 
a  great  many  difficulties,  and  I  cannot  help  think- 
ing that  some  of  them  arise  from  a  difficulty  in 
understanding  the  exact  meaning  of  the  arbitrator 
in  reference  to  some  of  the  phrases  that  he  has 
used,  particularly  in  par.  2,  which  was  the  subject 
of  an  application  to  the  Divisional  Court.  But 
the  whole  subject  is  extremely  complicated ;  and 
amongst  other  complications  there  is,  of  course, 
the  difficulty  of  separating  things  that  are 
questions  of  law  and  things  that  are  questions 
of  fact.  So  far  as  the  matters  that  arise  in 
reference  to  rating  are  questions  of  fact,  of  course 
there  is  no  power  to  state  a  special  case  upon 
them ;  a  special  case  can  only  be  stated  upon 
matters  of  law.  Therefore,  if  one  comes  to  the 
conclusion  that  any  particular  findings  of  the 
arbitrator  are  findings  of  fact,  there  is  an  end  to 
the  question  so  far  as  any  appellate  tribunal  is 
concerned.  Then,  again,  there  have  been  difficulties 
raised  recently  by  two  decisions  in  the  House  of 
Lords  certainly,  and  by  the  observations  of 
the  Lord  Chancellor,  as  to  whether  certain 
principles  that  have  been  adopted  in  rating 
cases  were  to  be  treated  as  law  or  as  fact. 
Provided  that  the  appellate  tribunal  has  got 
jurisdiction  in  the  matter  by  a  special  case  stated 
which  they  have  power  to  consider,  I  do  not 
think  that  that  makes  very  much  difference, 
because  I  think  that  anybody  who  has  to  decide 
questions  of  fact  judicially  ought  to  follow 
previous  cases.  Whether  he  would  be  bound  by 
our  rules  as  to  following  previous  cases  as 
precedents  in  matters  of  law  or  not,  I  think  he 
would  be  bound  to  follow,  when  he  decides  a  case 
judicially,  the  rules  that  have  been  laid  down 
by  other  judges  before  coming  to  conclusions  of 
fact,  just  as  much  as  he  ought  to  follow  their 
decisions  upon  strict  points  of  law.  Therefore 
where  rules  have  been  laid  down  in  cases,  or  have 
been  followed  in  cases — which  is  perhaps  the  more 
accurate  way  of  stating  it — in  reference  to  the 
way  in  which  a  railway  company  should  be  rated, 
I  think  those  rules  ought  to  be  followed  by  any 
judge  before  whom  the  matter  comes,  whether 
they  are  strictly  speaking  questions  of  law  or 
questions  of  fact  After  what  has  been  said  in  the 
House  of  Lords  in  these  cases,  I  have  some  doubts 
whether  the  rale  about  dividing  the  railway  and 
its  accessories  into  the  parts  that  are  directly  pro- 
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ductive  and  the  parts  that  are  indirectly  pro- 
ductive is  a  principle  of  law,  or  whether  it  is  not 
rather  a  way  of  arriving  at  a  conclusion  of  fact — 
the  conclusion  of  fact  to  be  arrived  at,  after  all, 
being  the  lvalue  of  a  rateable  hereditament. 
But  in  either  case  I  think  it  would  be  the  duty  of 
the  judge  to  follow  the  previous  decision,  whether 
it  is  strictly  law  or  whether  it  is  not.  The  result 
of  that  seems  to  me  to  be  that  I,  and  I 
think  probably  Sir  Ralph  Littler, "  the  legal 
arbitrator  chosen  in  this  case,  would  be  perfectly 
right  to  follow  the  decision  in  any  case,  whether 
it  was  referred  to  as  the  Fletton  case  {ubi  sup.), 
or  the  Stockport  case  {ubi  sup.) ;  although  I  am 
inclined  to  think,  from  the  light  thrown  on  these 
questions  recently,  that  they  are  really  modes  of 
arriving  at  decisions  of  fact,  rather  than 
enunciations  of  principles  of  law.  I  proceed, 
therefore,  to  deal  with  this  oase  upon  the 
assumption  that  I  am  bound  by  the  cases,  and 
that  if  the  arbitrator  has  so  found  the  facts  as 
to  bring  the  matter  upon  which  he  finds  within 
the  principle  of  the  cases,  I  am  bound  to  apply 
it,  and  ought  to  follow  it,  whether  it  is  law  or 
whether  it  is  fact.  Now,  the  way  in  which  the 
rateable  value  of  the  portion  of  a  railway  that 
is  in  a  particular  parish  has  been  usually 
arrived  at  is  by  dividing,  as  I  have  said, 
the  portion  within  the  parish  into  the 
part  that  is  directly  productive  and  the  part 
that  is  indirectly  productive.  When  we  have 
arrived  at  the  fact  that  a  certain  portion  of  the 
hereditament  is  directly  productive,  then  we 
arrive  at  the  value  of  that  by  finding  the  earnings 
— I  am  not  now  dealing  with  the  particular 
deductions  that  are  made  from  them — of  the 
undertaking  generally,  and  then  taking  the  pro- 
portion of  those  earnings  which  we  find  to  be 
earned  within  the  particular  parish.  Then,  that 
being  done,  there  are  two  propositions  to  be 
considered  in  reference  to  the  portion  that  has 
been  so  dealt  with.  The  first  is,  whether  the  use 
of  the  particular  portion  of  land  is  such  a  use  as 
to  bring  it  within  the  category  of  that  which  is 
directly  productive,  or  that  which  is  indirectly 
productive;  and  when  we  have  arrived  at  the 
conclusion  that  it  is  a  part  that  is  directly  pro- 
ductive, then  we  have  another  matter  to  turn  our 
attention  to — namely,  to  find  out  the  proportion 
of  the  total  earnings  of  the  undertaking  which 
should  be  attributed  to  that  particular  bit  of  land 
in  the  parish  that  is  so  used.  In  this  particular 
oase  I  have  to  deal  with  those  questions  in 
reference  to  groups  of  lines  which  seem  to  me— 
and  they  seem  to  have  been  so  dealt  with  by  the 
arbitrator — to  be  divided  into  two  classes.  I  will 
first  deal  with  what  the  arbitrator  deals  with  first — 
namely,  the  lines  into  the  goods  station.  Those 
lines  are  used  mainly  at  any  rate,  possibly 
entirely — I  will  say  how  I  deal  with  this 
presently — for  the  purpose  of  sending  goods 
away  from  Hornsey  to  various  places  on  the 
line,  and  bringing  goods  from  various  places  on 
the  line  to  Hornsey;  and  they  are  different, 
therefore,  from  the  other  portions  of  the  case  in 
that  respect  which  deal  with  the  lines  used  for 
traffic  going  through.  Now,  as  to  those  lines  into 
the  goods  station,  the  first  question  is,  whether  or 
not  the  arbitrator  has  been  right  in  treating,  or 
whether  I  can  interfere  with  his  decision  in  treat- 
ing, those  lines  into  the  goods  station  as  being  a 
portion  of  the  land  in  the  parish  which  is  used 


for  purposes  directly  productive.  As  to  that,  it 
seems  to  me  that,  even  it  I  did  differ  from  the 
arbitrator,  I  should  have  no  power  to  review  his 
decision ;  because  I  think  that  there  he  has  dis- 
tinctly found,  as  a  question  of  fact,  that  the 
primary  and  principal  object  of  these  lines  was  to 
carry  traffic  into  and  from  the  warehouses  and 
goods  yards.  He  has  clearly  brought  that — 
apart  .from  cases,  I  think,  if  he  found  oases— 
within  the  category  of  the  directly  productive 
part  of  the  land.  But  at  any  rate  it  is  distinctly 
within  the  decision  in  the  Stockport  case  (unless 
there  is  some  difference  by  reason  of  the  fact 
that  in  the  Stockport  case  the  decision  only 
related  to  one  line  into  the  goods  station,  whereas 
this  is  as  to  several),  because  in  the  Stockport 
case,  as  here,  there  were  in  fact  several  lines  into 
the  goods  station.  But  it  appears  that  those 
other  lines  were  not  considered  by  the  court; 
certainly  the  decision  of  the  court  was  not  that 
one  line  into  the  goods  station  may  be  directly 
productive  and  that  the  others  would  not  be.  The 
only  reason  why  those  lines  were  not  considered 
in  the  Stockport  case  was,  that  no  question  was  in 
fact  stated  about  them ;  the  parties  had  agreed 
not  to  claim  them.  But  there  was  some  indica- 
tion in  some  of  the  judgments  that,  if  they  had 
been  claimed,  they  would  have  been  in  the  same 
category.  At  any  rate,  it  seems  to  me  that  I 
cannot  interfere  with  the  decision  of  the  arbi- 
trator holding  that  these  lines  into  the  goods 
station,  which  he  has  found  to  be  directly  pro- 
ductive, were  in  fact  so,  and  must  be  treated  as 
being  in  that  category.  Then  arises  the  next 
question,  which  is  the  difficult  one  with  reference 
to  this  part  of  the  case  as  to  the  lines  into  the 
goods  station ;  and  that  is  whether,  assuming  that 
those  lines  are  to  be  rated  by  giving  to  this  parish 
a  proportionate  part  of  the  earnings  of  the  whole 
undertaking,  the  parish  have  got  their  proper 
proportionate  part.  Now,  the  way  of  arriving  at 
the  proportional  part  of  .the  earnings  of  the 
entire  undertaking  which  is  due  to  the  part  of  the 
undertaking  in  the  particular  parish  and  the  way 
in  which  that  has  been  arrived  at  in  other  cases 
is  by  taking  the  length  of  the  lines  in  that  parti- 
cular parish,  and  the  length  of  the  entire  journey 
that  the  particular  parcel  of  goods  or  the  pas- 
senger has'  made.  Then  you  lump  everything 
together,  and  necessarily  take  the  average  in 
making  a  calculation  of  that  kind,  and  it  could 
not  be  done  otherwise,  but  you  take  the  propor- 
tion which  the  linear  distance  travelled  in  the 
parish  bears  to  the  entire  linear  distance  travelled. 
In  some  cases  that  may  be  perfectly  fair.  In 
other  cases  it  seems  to  me  quite  clear  that  it  is 
not,  but  it  has  in  point  of  fact  been  adopted.  And 
I  have  a  difficulty  in  saying  that  I  would  not 
follow  such  a  rule  as  that.  I  think  it  is  quite  a 
difficult  question  whether  one  ought  to  follow  it 
or  not;  because  if  you  come  to  the  conclusion 
that  these  rules  are  merely  rules  of  practice 
showing  the  way  in  which  you  ought  to  arrive  at 
it  in  order  to  form  your  opinion  upon  a  question 
of  fact,  or  value,  I  think  it  is  rather  doubtful  how 
far  one  ought  blindly  to  follow  a  rule  of  that  kind 
in  cases  where  one  has  a  clear  opinion  that  it  is 
not  applicable  and  does  not  give  the  fair  propor- 
tion ;  but,  at  the  same  time,  it  has  been  acted 
upon  in  oases  where  it  certainly  does  not  give  the 
exact  proportion.  The  Stockport  case  (ubi  sup.) 
is  an  illustration  of  it,  and  I  think  the  Peter- 
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borough  case  (ubi  sup.)  also.  So  it  oomes  to  a 
question  of  degree ;  and  I  am  not  prepared,  there- 
fore, to  say  that  in  this  ease,  with  reference  to 
these  lines  into  the  goods  station,  it  is  not  right 
to  take  the  lineal  proportion  which  the  journey 
in  this  parish  bears  to  the  whole  journey,  and  to 
take  that  as  being  a  proper  way  of  ascertaining 
the  proportion  of  the  gross  earnings  that  this 
parish  ought  to  have.  Bat  I  feel  very  great 
doubt,  upon  the  findings  of  this  case,  whether 
that  has  been  done.  I  quite  see  Mr.  Balfour 
Browne's  answer  to  the  suggestion  of  Mr.  Mac- 
morran  and  Mr.  Russell  on  the  other  side ;  and  if 
his  answer  is  borne  out  by  the  facts  of  this  case, 
and  by  the  findings  of  the  arbitrator  in  the 
matters  which  the  arbitrator  really  means  to  find, 
I  think  he  has  answered  it,  because  I  think  it  is 
perfectly  clear  that  if  we  adopt  a  rule  of  that  sort, 
and  there  are  several  places  within  a  parish  to 
which  goods  go,  it  is  impracticable  to  go  into  the 
question  which  of  the  places  within  the  parish  the 
particular  parcel  of  goods  goes  to,  and  that  the 
only  practicable  way  of  dealing  with  such  a 
question  as  that  would  be  to  take  a  central  point, 
or  perhaps,  more  accurately  speaking,  an  average 
point,  and  although  the  parish  would  not  get  the 
exact  mileage,  if  it  may  be  called  so,  to  the  central 
point  in  other  oases,  they  would  get  what  is  corre- 
sponding to  it,  mileage  up  to  the  central  point  in 
reference  to  goods  that  had  not  gone  as  far  as  the 
central  point.  If  that  is  what  has  been  done  in 
this  case,  the  parishes  have  had  that  which  they 
ought  to  have  in  reference  to  the  length  of  line 
that  goes  into  this  goods  station.  But  it  is 
suggested  that  that  is  not  what  has  been  done ; 
and  I  must  say  that  the  case  is  so  stated  in 
reference  to  the  introduction  of  things  about 
group  rates — which  seem  to  me  to  have  little  or 
nothing  to  do  with  the  matter — that  I  am  not  at 
all  certain  as  to  what  has  been  done  in  reference 
to  it.  Therefore  I  think  that,  if  the  parties 
desire  it,  the  case  ought  to  go  back  to  the 
arbitrator,  in  order  to  ascertain  whether  the  true 
meaning  of  his  findings  is  that  which  Mr.  Balfour 
Browne  says  it  is — namely,  that,  although  the 
mileage  distances  into  the  goods  station  to  the 
buffers  of  these  particular  fines  have  not  been 
directly  and  specifically  allowed  in  the  parish,  yet 
they  have  been  allowed  to  some  average  point, 
giving  them  the  distances  to  which,  on  the 
average,  the  goods  to  and  from  Hornsey  go. 
If  they  have  been  allowed  to  a  point  which  is 
an  average  point  to  which  the  goods  to  and  from 
Hornsey  go,  that  is  quite  right ;  but,  if  they  have 
not,  it  seems  to  me  that  the  parish  have  not  had 
the  fair  proportion  of  the  earnings  of  the  entire 
undertaking  that  they  ought  to  have  in  reference 
to  the  portion  of  it  which  is  in  this  parish.  As 
far  as  I  can  judge,  knowing  that  the  arbitrator 
would  understand  the  matter,  I  think  that  Mr. 
Balfour  Browne  must  be  right.  I  think  the 
arbitrator  must  have  held  that,  but  I  am  not 
certain  as  to  that  by  reason  of  the  way  the  case 
has  been  stated  ;  and  therefore,  if  the  parties 
desire  it,  the  case  can  go  back  to  him  to  see 
whether,  in  point  of  fact,  it  has  been  dealt  with 
in  the  way  suggested  by  Mr.  Browne.  I  now 
pass  to  the  next  question,  which  is  the  more 
important  one,  and  that  is  in  reference  to  the  lines 
which  are  found  to  be  directly  productive,  and 
which  are  the  lines  where  the  through  traffic  is 
detained  on  its  journey  to  London.  It  is  de- 
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tained  there  and  certain  operations  go  on  there ; 
and,  in  reference  to  that,  I  do  not  find  so  dis- 
tinct a  finding  in  the  case  as  there  is  in  reference 
to  the  lines  into  the  goods  station.  It  does 
appear  from  par.  17  of  the  case  that  the  arbitrator 
has  allowed  (and  from  his  interim  award,  which 
is  made  part  of  the  case,  it  does  appear  that  the 
arbitrator  has  treated)  as  directly  productive  a 
portion  only  of  the  various  lines  which  exist  in 
Hornsey.  What  he  has  said  is  that  he  has 
allowed  as  directly  productive  so  many  of  the 
lines  which  are  there  as  he  thinks  "may fairly 
be  equal  to  the  requirements  of  the  traffic  above 
described  "  ;  and  the  "  traffic  above  described  "  is 
the  traffic  which  appears  to  be  through  traffic 
destined  from  stations  beyond  Hornsey,  but  which 
is  detained  at  Hornsev  under  the.  circumstances 
stated  in  pars.  11, 12, 13,  and  14  But  it  is  said  that 
those  lines  are  in  the  same  position  as  the  lines 
which  were  dealt  with  in  the  Fletton  case  (ubi 
sup.)  and  in  the  Stockport  case  (ubi  sup.) ;  and 
what  we  find  in  those  cases  is  this :  I  think  Mr. 
Balfour  Browne  used  a  very  convenient  and  in- 
telligible expression  with  reference  to  these  lines 
when  he  said  they  were  "  relief  lines  "—additional 
lines  for  the  purpose  of  through  traffic  and  for 
the  purpose  of  the  general  traffic  on  the  line,  but 
additional  lines  required  to  meet  difficulties  which 
arose  in  dealing  with  that  through  traffic  and 
dealing  with  those  cases,  to  enable  that  traffic  to 
get  through  Peterborough  Station  and  Stockport 
Station.  Those  cases  seem  to  establish  that  where 
there  is  the  ordinary  case  of  double  lines  begin- 
ning a  little  distance  outside  the  station  and 
passing  into  the  station  and  a  double  line  farther 
on  where  the  line  has  passed  through  the  station, 
the  fact  that  duplicate  lines,  possible  triplicate 
lines  too — because  in  the  Stockport  case  there  were 
certainly  more  than  duplicate  lines — that  those 
duplicated  or  additional  lines  are  required  for  the 
through  traffic  does  not  prevent  their  being  lines 
which  are  to  be  treated  as  directly  productive  lines 
and  part  of  the  running  lines,  as  distinguished 
from  tilings  that  are  indirectly  productive.  Those 
two  cases — the  Peterborough  case  (ubi  sup.)  and 
the  Stockport  case  (ubi  sup.) — together  do,  I  think, 
clearly  establish  that  proposition — that  duplicate 
lines  or  relief  lines  required  in  order  to  get  traffic 
through,  but  required  for  the  purpose  of  facilitat- 
ing that  through  traffic,  may  be  treated,  and,  I 
suppose  I  must  say,  must  be  treated,  as  running 
lines  and  directly  productive,  and  that  they  are 
not  the  less  so  because,  while  the  trains  are 
on  them  incidentally,  it  not  being  the  primary 
object  of  the  construction  of  the  lines,  some 
other  things  go  on  them.  Then  if  the  arbitrator 
had  found  the  facts  to  be  identical  with  those 
cases,  which  it  is  possible  he  has  meant  to  do, 
though  he  has  not  done  so  in  such  express  terms 
as  he  has  with  regard  to  lines  into  the  goods 
station,  I  certainly  think  I  could  not  have  inter- 
fered with  his  finding  in  any  way.  I  am  not  at 
all  sure,  however,  that  he  has  done  anything  of 
the  kind,  and,  further,  when  we  consider  the 
difference  between  dealing  with  a  thing  as 
being  in  a  class  indirectly  productive,  and  in  the 
class  directly  productive,  he  seems  to  me  to 
have  shown  upon  his  findings  a  practical  and 
real  distinction  between  this  present  case  and  the 
Stockport  and  Peterborough  cases.  In  those  oases 
the  relief  lines  or  additional  lines  were  required 
to  meet  local  circumstances.    The  argument  was 
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ductive  and  the  parts  that  are  indirectly  pro- 
ductive is  a  principle  of  law,  or  whether  it  is  not 
rather  a  way  of  arriving  at  a  conclusion  of  fact — 
the  conclusion  of  fact  to  be  arrived  at,  after  all, 
being  the  lvalue  of  a  rateable  hereditament. 
But  in  either  case  I  think  it  would  be  the  duty  of 
the  judge  to  follow  the  previous  decision,  whether 
it  is  strictly  law  or  whether  it  is  not.  The  result 
of  that  seems  to  me  to  be  that  I,  and  I 
think  probably  Sir  Ralph  Littler,  *  the  legal 
arbitrator  chosen  in  this  case,  would  be  perfectly 
right  to  follow  the  decision  in  any  case,  whether 
it  was  referred  to  as  the  Fletton  case  {ubi  sup.), 
or  the  Stockport  case  (ubi  sup.) ;  although  I  am 
inclined  to  think,  from  the  light  thrown  on  these 
questions  recently,  that  they  are  really  modes  of 
arriving  at  decisions  of  fact,  rather  than 
enunciations  of  principles  of  law.  I  proceed, 
therefore,  to  deal  with  this  case  upon  the 
assumption  that  I  am  bound  by  the  cases,  and 
that  if  the  arbitrator  has  so  found  the  facts  as 
to  bring  the  matter  upon  which  he  finds  within 
the  principle  of  the  cases,  I  am  bound  to  apply 
it,  and  ought  to  follow  it,  whether  it  is  law  or 
whether  it  is  fact.  Now,  the  way  in  which  the 
rateable  value  of  the  portion  of  a  railway  that 
is  in  a  particular  parish  has  been  usually 
arrived  at  is  by  dividing,  as  I  have  said, 
the  portion  within  the  parish  into  the 
part  that  is  directly  productive  and  the  part 
that  is  indirectly  productive.  When  we  have 
arrived  at  the  fact  that  a  certain  portion  of  the 
hereditament  is  directly  productive,  then  we 
arrive  at  the  value  of  that  by  finding  the  earnings 
— I  am  not  now  dealing  with  the  particular 
deductions  that  are  made  from  them — of  the 
undertaking  generally,  and  then  taking  the  pro- 
portion of  those  earnings  which  we  find  to  be 
earned  within  the  particular  parish.  Then,  that 
being  done,  there  are  two  propositions  to  be 
considered  in  reference  to  the  portion  that  has 
been  bo  dealt  with.  The  first  is,  whether  the  use 
of  the  particular  portion  of  land  is  such  a  use  as 
to  bring  it  within  the  category  of  that  which  is 
directly  productive,  or  that  which  is  indirectly 
productive;  and  when  we  have  arrived  at  the 
conclusion  that  it  is  a  part  that  is  directly  pro- 
ductive, then  we  have  another  matter  to  turn  our 
attention  to — namely,  to  find  out  the  proportion 
of  the  total  earnings  of  the  undertaking  which 
should  be  attributed  to  that  particular  bit  of  land 
in  the  parish  that  is  so  used.  In  this  particular 
case  I  have  to  deal  with  those  questions  in 
reference  to  groups  of  lines  whioh  seem  to  me — 
and  they  seem  to  have  been  so  dealt  with  by  the 
arbitrator — to  be  divided  into  two  classes.  I  will 
first  deal  with  what  the  arbitrator  deals  with  first— 
namely,  the  lines  into  the  goods  station.  Those 
lines  are  used  mainly  at  any  rate,  possibly 
entirely — I  will  say  how  I  deal  with  this 
presently — for  the  purpose  of  sending  goods 
away  from  Hornsey  to  various  places  on  the 
line,  and  bringing  goods  from  various  places  on 
the  line  to  Hornsey;  and  they  are  different, 
therefore,  from  the  other  portions  of  the  case  in 
that  respect  which  deal  with  the  lines  used  for 
traffic  going  through.  Now,  as  to  those  lines  into 
the  goods  station,  the  first  question  is,  whether  or 
not  the  arbitrator  has  been  right  in  treating,  or 
whether  I  can  interfere  with  his  decision  in  treat- 
ing, those  lines  into  the  goods  station  as  being  a 
portion  of  the  land  in  the  parish  whioh  is  used 


for  purposes  directly  productive.  As  to  that,  it 
seems  to  me  that,  even  if  I  did  differ  from  the 
arbitrator,  I  should  have  no  power  to  review  his 
decision ;  because  I  think  that  there  he  has  dis- 
tinctly found,  as  a  question  of  fact,  that  the 
primary  and  principal  object  of  these  lines  was  to 
carry  traffic  into  and  from  the  warehouses  and 
goods  yards.  He  has  clearly  brought  that— 
apart  .from  cases,  I  think,  if  he  found  cases— 
within  the  category  of  the  directly  productive 
part  of  the  land.  But  at  any  rate  it  is  distinctly 
within  the  decision  in  the  Stockport  case  (unless 
there  is  some  difference  by  reason  of  the  fact 
that  in  the  Stockport  case  the  decision  only 
related  to  one  line  into  the  goods  station,  whereas 
this  is  as  to  several),  because  in  the  Stockport 
case,  as  here,  there  were  in  fact  several  lines  into 
the  goods  station.  But  it  appears  that  those 
other  lines  were  not  considered  by  the  court; 
certainly  the  decision  of  the  court  was  not  that 
one  line  into  the  goods  station  may  be  directly 
productive  and  that  the  others  would  not  be.  The 
only  reason  why  those  lines  were  not  considered 
in  the  Stockport  case  was,  that  no  question  was  in 
fact  stated  about  them ;  the  parties  had  agreed 
not  to  claim  them.  But  there  was  some  indica- 
tion in  some  of  the  judgments  that,  if  they  had 
been  claimed,  they  would  have  been  in  the  same 
category.  At  any  rate,  it  seems  to  me  that  I 
cannot  interfere  with  the  decision  of  the  arbi- 
trator holding  that  these  lines  into  the  goods 
station,  which  he  has  found  to  be  directly  pro- 
ductive, were  in  fact  so,  and  must  be  treated  as 
being  in  that  category.  Then  arises  the  next 
question,  which  is  the  difficult  one  with  reference 
to  this  part  of  the  case  as  to  the  lines  into  the 
goods  station ;  and  that  is  whether,  assuming  that 
those  lines  are  to  be  rated  by  giving  to  this  pariah 
a  proportionate  part  of  the  earnings  of  the  whole 
undertaking,  the  parish  have  got  their  proper 
proportionate  part.  Now,  the  way  of  arriving  at 
the  proportional  part  of  .the  earnings  of  the 
entire  undertaking  which  is  due  to  the  part  of  the 
undertaking  in  the  particular  parish  and  the  way 
in  whioh  that  has  been  arrived  at  in  6ther  cases 
is  by  taking  the  length  of  the  lines  in  that  parti- 
cular parish,  and  the  length  of  the  entire  journey 
that  the  particular  parcel  of  goods  or  the  pas- 
senger has"  made.  Then  you  lump  everything 
together,  and  necessarily  take  the  average  in 
making  a  calculation  of  that  kind,  and  it  could 
not  be  done  otherwise,  but  you  take  the  propor- 
tion which  the  linear  distance  travelled  in  the 
parish  bears  to  the  entire  linear  distance  travelled. 
In  some  cases  that  may  be  perfectly  fair.  In 
other  cases  it  seems  to  me  quite  clear  that  it  is 
not,  but  it  has  in  point  of  fact  been  adopted.  And 
I  have  a  difficulty  in  saying  that  I  would  not 
follow  such  a  rule  as  that.  I  think  it  is  quite  a 
difficult  question  whether  one  ought  to  follow  it 
or  not;  because  if  you  come  to  the  conclusion 
that  these  rules  are  merely  rules  of  practice 
showing  the  way  in  which  you  ought  to  arrive  at 
it  in  order  to  form  your  opinion  upon  a  question 
of  fact,  or  value,  I  think  it  is  rather  doubtful  how 
far  one  ought  blindly  to  follow  a  rule  of  that  kind 
in  cases  where  one  has  a  clear  opinion  that  it  is 
not  applicable  and  does  not  give  the  fair  propor- 
tion ;  but,  at  the  same  time,  it  has  been  acted 
upon  in  oases  where  it  certainly  does  not  give  the 
exact  proportion.  The  Stockport  case  (ubi  sup.) 
is  an  illustration  of  it,  and  I  think  the  Peter- 
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borough  case  {ubi  sup.)  also.  So  it  comes  to  a 
question  of  degree ;  and  I  am  not  prepared,  there- 
fore, to  say  that  in  this  case,  with  reference  to 
these  lines  into  the  goods  station,  it  is  not  right 
to  take  the  lineal  proportion  which  the  journey 
in  this  parish  hears  to  the  whole  journey,  and  to 
take  that  as  being  a  proper  way  of  ascertaining 
the  proportion  of  the  gross  earnings  that  this 
parish  ought  to  have.  But  I  feel  very  great 
doubt,  upon  the  findings  of  this  case,  whether 
that  has  been  done.  1  quite  see  Mr.  Balfour 
Browne's  answer  to  the  suggestion  of  Mr.  Mac- 
morran  and  Mr.  Russell  on  the  other  side ;  and  if 
his  answer  is  borne  out  by  the  facts  of  this  case, 
and  by  the  findings  of  the  arbitrator  in  the 
matters  which  the  arbitrator  really  means  to  find, 
I  think  he  has  answered  it,  because  I  think  it  is 
perfectly  clear  that  if  we  adopt  a  rule  of  that  sort, 
and  there  are  several  places  within  a  parish  to 
which  goods  go,  it  is  impracticable  to  go  into  the 
question  which  of  the  places  within  the  parish  the 
particular  parcel  of  goods  goes  to,  and  that  the 
only  practicable  way  of  dealing  with  such  a 
question  as  that  would  be  to  take  a  central  point, 
or  perhaps,  more  accurately  speaking,  an  average 
point,  and  although  the  parish  would  not  get  the 
exact  mileage,  if  it  may  be  called  so,  to  the  central 
point  in  other  cases,  they  would  get  what  is  corre- 
sponding to  it,  mileage  up  to  the  central  point  in 
reference  to  goods  that  had  not  gone  as  far  as  the 
central  point.  If  that  is  what  has  been  done  in 
this  case,  the  parishes  have  had  that  which  they 
ought  to  have  in  reference  to  the  length  of  line 
that  goes  into  this  goods  station.  But  it  is 
suggested  that  that  is  not  what  has  been  done ; 
ana  I  must  say  that  the  case  is  so  stated  in 
reference  to  the  introduction  of  things  about 
group  rates — which  seem  to  me  to  have  little  or 
nothing  to  do  with  the  matter — that  I  am  not  at 
all  certain  as  to  what  has  been  done  in  reference 
to  it.  Therefore  I  think  that,  if  the  parties 
desire  it,  the  case  ought  to  go  back  to  the 
arbitrator,  in  order  to  ascertain  whether  the  true 
meaning  of  his  findings  is  that  which  Mr.  Balfour 
Browne  says  it  is — namely,  that,  although  the 
mileage  distances  into  the  goods  station  to  the 
buffers  of  these  particular  fines  have  not  been 
directly  and  specifically  allowed  in  the  parish,  yet 
they  have  been  allowed  to  some  average  point, 
giving  them  the  distances  to  which,  on  the 
average,  the  goods  to  and  from  Hornsey  go. 
If  they  have  been  allowed  to  a  point  which  is 
an  average  point  to  which  the  goods  to  and  from 
Hornsey  go,  that  is  quite  right ;  but,  if  they  have 
not,  it  seems  to  me  that  the  parish  have  not  had 
the  fair  proportion  of  the  earnings  of  the  entire 
undertaking  that  they  ought  to  have  in  reference 
to  the  portion  of  it  which  is  in  this  parish.  As 
far  as  I  can  judge,  knowing  that  the  arbitrator 
would  understand  the  matter,  I  think  that  Mr. 
Balfour  Browne  must  be  right.  I  think  the 
arbitrator  must  have  held  that,  but  I  am  not 
certain  as  to  that  by  reason  of  the  way  the  case 
has  been  stated ;  and  therefore,  if  the  parties 
desire  it,  the  case  can  go  back  to  him  to  see 
whether,  in  point  of  fact,  it  has  been  dealt  with 
in  the  way  suggested  by  Mr.  Browne.  I  now 
pass  to  the  next  question,  which  is  the  more 
important  one,  and  tnat  is  in  reference  to  the  lines 
which  are  found  to  be  directly  productive,  and 
which  are  the  lines  where  the  through  traffic  is 
detained  on  its   journey  to  London.    It  is  de- 
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tained  there  and  certain  operations  go  on  there ; 
and,  in  reference  to  that,  I  do  not  find  so  dis- 
tinct a  finding  in  the  case  as  there  is  in  reference 
to  the  lines  into  the  goods  station.  It  does 
appear  from  par.  17  of  the  case  that  the  arbitrator 
has  allowed  (and  from  his  interim  award,  which 
is  made  part  of  the  case,  it  does  appear  that  the 
arbitrator  has  treated)  as  directly  productive  a 

g>rtion  only  of  the  various  lines  which  exist  in 
ornsey.  What  he  has  said  is  that  he  has 
allowed  as  directly  productive  so  many  of  the 
lines  which  are  there  as  he  thinks  "may. fairly 
be  equal  to  the  requirements  of  the  traffic  above 
described  "  ;  and  the  "  traffic  above  described  "  is 
the  traffic  which  appears  to  be  through  traffic 
destined  from  stations  beyond  Hornsey,  but  which 
is  detained  at  Hornsey  under  the.  circumstances 
stated  in  pars.  11, 12, 13,  and  14  But  it  is  said  that 
those  lines  are  in  the  same  position  as  the  lines 
which  were  dealt  with  in  the  Fletton  case  (ubi 
sup.)  and  in  the  Stockport  case  {ubi  sup.) ;  and 
what  we  find  in  those  cases  is  this :  I  think  Mr. 
Balfour  Browne  used  a  very  convenient  and  in- 
telligible expression  with  reference  to  these  lines 
when  he  saiof  they  were  "  relief  lines  "—additional 
lines  for  the  purpose  of  through  traffic  and  for 
the  purpose  ox  the  general  traffic  on  the  line,  but 
additional  lines  required  to  meet  difficulties  which 
arose  in  dealing  with  that  through  traffic  and 
dealing  with  those  cases,  to  enable  that  traffic  to 
get  through  Peterborough  Station  and  Stockport 
Station.  Those  cases  seem  to  establish  that  where 
there  is  the  ordinary  case  of  double  lines  begin- 
ning a  little  distance  outside  the  station  and 
passing  into  the  station  and  a  double  line  farther 
on  where  the  line  has  passed  through  the  station, 
the  fact  that  duplicate  lines,  possible  triplicate 
lines  too— because  in  the  Stockport  case  there  were 
certainly  more  than  duplicate  lines — that  those 
duplicated  or  additional  lines  are  required  for  the 
through  traffic  does  not  prevent  their  being  lines 
which  are  to  be  treated  as  directly  productive  lines 
and  part  of  the  running  lines,  as  distinguished 
from  things  that  are  indirectly  productive.  Those 
two  cases — the  Peterborough  case  {ubi  sup.)  and 
the  Stockport  case  (ubi  sup.)— together  do,  I  think, 
clearly  establish  that  proposition — that  duplicate 
lines  or  relief  lines  required  in  order  to  get  traffic 
through,  but  required  for  the  purpose  of  facilitat- 
ing that  through  traffic,  may  be  treated,  and,  I 
suppose  I  must  say,  must  be  treated,  as  running 
lines  and  directly  productive,  and  that  they  are 
not  the  less  so  because,  while  the  trains  are 
on  them  incidentally,  it  not  being  the  primary 
object  of  the  construction  of  the  lines,  some 
other  things  go  on  them.  Then  if  the  arbitrator 
had  found  the  facts  to  be  identical  with  those 
cases,  which  it  is  possible  he  has  meant  to  do, 
though  he  has  not  done  so  in  such  express  terms 
as  he  has  with  regard  to  lines  into  the  goods 
station,  I  certainly  think  I  could  not  have  inter- 
fered with  his  finding  in  any  way.  I  am  not  at 
all  sure,  however,  that  he  has  done  anything  of 
the  kind,  and,  further,  when  we  consider  the 
difference  between  dealing  with  a  thing  as 
being  in  a  class  indirectly  productive,  and  in  the 
class  directly  productive,  he  seems  to  me  to 
have  shown  upon  his  findings  a  practical  and 
real  distinction  between  this  present  case  and  the 
Stockport  and  Peterborough  cases.  In  those  cases 
the  relief  lines  or  additional  lines  were  required 
to  meet  local  circumstances.    The  argument  was 
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that  if  there  had  been  no  station  there  those 
lines  would  not  have  been  duplicated,  and  the 
answer  was :  No  doubt  that  is  so,  bnt  it  is  jast 
the  difficulties  of  that  station  that  make  it  neces- 
sary to  duplicate  them,  and  make  it  necessary  to 
have  four  running  lines  instead  of  two  in  order  to 
have  effective  running  lines.  That  does  not  make 
them  the  lees  running  lines.  That  is  what  that 
decision  seems  to  me  to  come  to.  But  here 
the  circumstances  seem  to  be  different  in  this 
way.  The  obstruction  to  the  traffic  here  does  not 
arise  in  Hornsey.  The  obstruction  to  the  traffic 
arises  from  the  proximity  to  the  metropolis,  from 
the  special  conditions  of  the  metropolitan  lines 
over  which  the  traffic  has  to  pass  after  it  passes 
through  Hornsey,  and  the  special  conditions  of 
those  metropolitan  lines  in  reference  to  passengers 
make  it  impossible  for  goods  to  travel  over  those 
lines  with  the  regularity  and  at  all  times  with  the 
continuity  that  the  goods  can  travel  over  other  lines. 
Practically  the  goods  have  to  wait  and  come  at 
times  when  there  are  few  passengers — at  night,  I 
suppose,  because  probably  few  goods  trains  go 
over  the  Metropolitan  line  at  other  times.  That 
is  a  difficulty  connected  with  the  line  as  a  whole, 
and  not  particularly  relating  to  Hornsey,  and  it 
is  a  difficulty  for  which  the  railway  company  have 
to  provide.  It  seems  to  me  that  if  they  provide 
for  all  the  difficulties  by  putting  somewhere  or 
another  something  in  the  nature  of  a  sorting 
station  and  a  waiting  station  where  they  will  keep 
their  trains  waiting  for  a  substantial  and  con- 
siderable time,  and  use  the  waiting  time  to  re-sort 
the  trains,  and  put  the  trucks  that  are  going 
one  way  together  and  the  trucks  that  are  going 
another  way  together,  and  so  on,  they  are  6\oing 
something  very  different  from  that  which  was 
done  at  Stockport,  and  in  particular  when  we 
come  to  consider  that  the  whole  point  of  this 
distinction  "  directly  productive  "  and  "  indirectly 
productive  "  is  to  divide  the  value  of  the  entire 
railway  between  different  parishes,  it  seems  to 
me  that  so  far  as  regards  the  rating  of  the 
entirety  of  the  railway  it  ought  not  to  make  any 
difference  at  all.  I  do  not  say  that  in  fact  it 
does,  but  I  strongly  suspect  that  if  anyone  were 
to  add  together  the  rating  in  the  different 
parishes  through  which  a  railway  passes,  he 
would  find  that  it  came  to  an  amount  sub- 
stantially greater  than  anyone  would  rate  the 
whole  undertaking  at  if  it  were  all  in  one  parish. 
I  should  think  there  is  no  possible  doubt  that 
that  is  so  as  a  matter  of  fact,  but  in  theory 
this  question  about  the  indirectly  productive  and 
the  directly  productive  proportions  really  only 
affect  the  way  in  which  the  rating  of  the  entire 
undertaking  is  to  be  divided  between  the  different 
parishes ;  and,  that  being  so,  if,  for  considerations 
quite  apart  from  anything  which  arises  in  tbe 
particular  parish  in  which  the  railway  company 
will  take  thirty  or  forty  acres  of  land  for  the 
purpose  of  performing  on  the  land  operations 
that  I  have  described  as  a  sorting  station  and  a 
waiting  station,  they  select  a  particular  parish 
for  doing  that,  by  reason  of  the  requirements  of 
their  traffic  outside  the  parish  and  without  any 
local  considerations  making  it  necessary  to  take 
that  parish,  it  seems  to  me  that  that  does  not  at 
all  come  within  the  principle  upon  which  the 
lines  have  been  treated,  or  the  portion  has  been 
treated,  as  directly  productive.  It  is  far  more 
analogous,  in  fact  it  is  quite  analogous,  to  the 


reasons  for  which  the  passenger  stations  and 
other  stations  are  treated  as  being  indirectly  pro- 
ductive and  not  directly  productive.  The  difficulty 
I  have  on  this  part  of  the  case  is  in  seeing 
whether  this  is  a  question  of  fact  or  a  question 
of  principle,  and  whether  or  not,  assuming  it  to 
be  a  question  of  fact,  the  arbitrator  has  found 
this  in  such  a  way  as  to  prevent  my  acting  on  my 
own  opinion  with  reference  to  the  matter.  I  have 
very  considerable  doubt  about  it,  but,  inasmuch 
as  I  think  these  rules  should  not  be  acted  upon  in 
a  case  where  nobody  would  dream  of  applying 
them  in  the  first  instance  —  and  that  is  what 
this  comes  to— -I  ought  to  hold  that  this  does 
not  come  within  the  principle  of  the  Stockport 
case  (ubi  tup.),  I  mean  in  reference  to  the  Ones 
that  are  used  for  the  purpose  of  what  appears  to 
me  to  be  a  sorting  station,  where  the  traffic  that 
is  going  through  beyond  the  station  is  stopped  in 
Hornsey  and  dealt  with  in  a  particular  way  not 
relating  to  Hornsey  itself,  but  in  a  way  for 
enabling  it  to  go  on  to  a  further  part.  I 
therefore  think  that  this  place  in  Hornsey  is 

S radically  a  sorting  station  which  ought  to  be 
^  ealt  with  as  such  and  as  indirectly  productive, 
just  the  same  as  a  goods  station  or  any  other  one. 
That  is  my  own  view  about  this  matter,  though, 
as  I  have  said,  I  have  had  considerable  doubt  as 
to  what  it  is  that  the  arbitrator  really  means  to 
find  with  reference  to  it.  I  think  this  case  ought 
to  go  back  to  the  arbitrator  upon  that  point,  and 
be  dealt  with  upon  the  principle  that  only  so 
many  of  these  duplicated  or  multiplied  lines  in 
Hornsey  ought  to  be  dealt  with  as  directly  pro- 
ductive as  are  required  for  the  purpose  of  meeting 
the  difficulties  which  arise  in  Hornsey — the  same 
as  in  Stockport.  I  am  not  sure  whether  the 
arbitrator  may  not  eventually  say  that  he  has 
selected  out  of  163  only  so  many  as  comply  with 
that,  and,  if  that  is  his  view,  then,  of  course,  his 
figures  would  stand,  but  if  he  has  applied  "  directly 
productive  "  on  the  view  that  the  Stockport  case  (ubi 
sup.)  covers  any  amount  of  duplicated  lines  or 
multiplied  lines,  provided  only  that  the  traffic  goes 
through  upon  them  somehow  or  other,  then  I 
think  that  is  wrong,  and  that  in  all  probability 
he  has  put  somewhat  too  many  into  the  directly 
productive  lines.  I  am  not  confident  that  he  has, 
because  I  have  not  quite  clearly  followed  his  find- 
ing, but  I  think  that  the  case  must  go  back  to  him 
upon  that  point  also.  I  do  not  know  that  I  can 
put  that  into  clearer  language  to  make  it  more  in 
the  form  of  an  order. 

Case  remitted  to    the  arbitrator  for  further 
findings. 

The  following  was  the  arbitrator's  report  to  the 
court,  dated  the  18th  April  1905 : — 

0 

In  reply  to  the  questions  upon  which  I  am  directed  to 
give  farther  information  to  the  court,  I  say : 

1.  As  regards  the  signals  and  signal  boxes,  I  have,  in 
aooordanoe  with  the  ruling  of  the  court  in  the  esse  of 
Midland  Railway  Company  v.  Pontefrant  Union  {ubi 
sup.),  valued  them  as  indirectly  productive  in  every 
respect  in  the  way  usually  adopted  with  regard  to  indi- 
rectly productive  hereditaments. 

2.  As  regards  the  other  questions,  by  consent  of  the 
parties,  the  whole  of  the  evidence  may,  if  this  honourable 
court  should  deem  it  convenient,  be  referred  to ;  I  have, 
however,  stated  the  substance  of  some  speoifio  question* 
and  referred  to  them  by  number. 

3.  As  to  traffic  generally  :  In  each  parish  the  traffic 
has  been  taken  in  the  usual  way  between  each  pair  of 
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points  for  each  description  of  traffic,  and,  where  it  is 
local  to  the  Great  Northern,  the  gross  receipts — mileage 
and  terminals — have  been  miled  between  the  two  points 
on  the  distanoe  employed  in  the  ordinary  clearing-house 
divisions.  Where  the  traffio  originates  or  terminates  on 
the  line  of  another  company,  then,  the  division  having 
previously  been  made  in  the  Clearing  House  as  between 
the  other  company  and  the  Great  Northern  Company, 
the  Great  Northern  Company's  proportion  has  been 
taken  for  this  purpose,  and  miled  between  the  point  of 
junotion  and  the  terminus :  (Grinling,  3490). 

4.  In  Hornsey  the  passenger  train  miles  were  given  as 
267,122,  and  receipts  76,9191. ;  the  goods  mileage  was 
100,117,  receipts  28,8752. :  (Grinling,  2502). 

5.  No  question  now  arises  as  to  passenger  traffio, 
cither  as  regards  mileage  or  reoeipta. 

6.  The  company  have  adopted  precisely  the  same 
principle  in  arriving  at  the  train  miles  for  the  parishes 
•s  they  do  in  arriving  at  the  train  miles  that  they  print 
half-yearly,  so  that  the  comparison  may  be  exact  in 
bssing  any  calculation  on  that :  (Grinling,  3605). 

7.  The  train  miles  are  made  up  on  the  principle  of  the 
one  train  arriving  from  the  north  up  to  the  point  where 
the  average  is  taken,  and  where  the  train  is  split  up, 
throe  trains  departing  for  the  south,  one  mile  in  the  one 
osse,  and  three  miles  in  the  other :  (Grinling,  3611). 

8.  In  calculating  the  train  miles,  no  engine,  time,  or 
distanoe  is  included  in  the  calculation  of  these  train 
miles. 

9.  As  regards  traffio  arising  or  terminating  at 
Hornsey :  There  are  several  points  partly  to  the  north 
and  partly  to  the  south  of  the  oentre  of  the  Hornsey 
passenger  station  where  the  traffio  is  delivered  in  both 
directions,  but  in  varying  proportions. 

10.  The  evidenoe  as  to  how  the  calculation  of  mileage 
of  this  traffio  was  made  was  as  follows  (the  evidenoe 
being  that  of  the  rating  surveyor  of  the  appellants,  who 
stated  he  had  got  out  the  gross  earnings) :  As  regards 
passengers,  we  have  taken  them  to  the  oentre  of  the 
passenger  station  in  accordance  with  the  rules  adopted 
by  railway  oompanies ;  if  from  a  terminal  station  from 
the  buffer  stops,  otherwise  from  the  same  place.  As 
regards  the  goods,  where  the  goods  yard  is  less  than  a 
quarter  of  a  mile  from  the  passenger  station,  as  it  is  in 
this  ease,  the  receipts  are  miled  to  the  oentre  of  the 
passenger  station.  If  it  is  more,  they  would  be  taken  to 
the  oentre  of  the  goods  yard,  and  that  is  a  mileage 
including  terminals.  When  the  traffio  is  not  terminal, 
and  more  than  a  quarter  of  a  mile  from  the  passenger 
station,  and  if  there  is  a  terminal  to  the  end  of  the 
goods  yard  and  the  terminal,  it  is  miled  in  the  receipts. 
—Q.  Is  that  the  same  method  that  jou  adopt  all  over  the 
line  ?— That  is  the  method  I  have  always  understood  is 
adopted,  and  it  is  the  one  we  have  always  adopted.  It 
is  the  method  by  which  the  railway  oompanies  measure 
for  the  parishes.  That  ia  the  method  universally 
adopted  for  the  rating  of  the  lines:  (1010-1017, 
Briokwell). 

11.  The  appellants'  figures  as  to  mileage  and  receipts 
were  unchallenged,  and  their  figures  were  taken  as  the 
basis  on  which  the  respondents'  valuers  founded  their 
calculations:  (see  Ryan,  5922, 5987,  6273 ;  Barker,  6413  ; 
aee  also  Valuation,  p.  310,  where  the  reoeipta  and 
mileage  were  acoepted). 

12.  It  is  the  fact  that  some  of  the  up  traffic  is  carried, 
by  reason  of  the  necessities  of  working,  a  considerable 
distanoe  beyond  Hornsey  Station  to  the  sooth,  and  then 
back  northward  to  the  goods  yard.  Some  of  it  is  carried 
short  of  Hornsey  Station.  So  also  some  of  the  down 
traffio  comes  into  the  Hornsey  yard  south  of  the  passenger 
station,  and  some  to  sidings  north  of  that  station.  The 
extra  running  entailed  by  the  exigencies  of  working 
beyond  the  station  and  back  is  a  source  of  expense  and 
not  of  profit  to  the  appellants. 

13.  It  is  contended  by  the  company  that  detours  may 
and  do  take  plaoe  at  other  stations  either  of  origin  or 
on  the  journey ;  that  those  are  not  taken  into  aogount,  I 


but  that,  if  they  were,  the  mileage  would  be  so  watered 
that  Hornsey  would  lose,  rather  than  gain  by  the 
process. 

14.  I  find  that  the  appellants'  method  is,  on  the 
evidenoe,  a  not  unreasonable  method  of  calculation,  and 
approximates  fairly  to  the  distances  to  which,  on  the 
average,  the  goods  from  and  to  Hornsey  go ;  and,  more- 
over, as  the  mileage  was  not  disputed,  I  had  no  means  of 
making  any  calculation  based  on  any  different  method  or 
figures. 

15.  It  is  contended  by  the  respondents  that  a  method 
of  calculation  by  actual  and  not  average  mileage  is  still 
open  to  them.  If  so,  it  is  admitted  that  the  oase  must 
come  back  to  be  considered  on  fresh  measurements  and 
mileage. 

As  regards  traffio  destined  for  King's  Cross,  the 
North  London,  the  Metropolitan,  and  railways 
beyond : — 

16.  I  have  allowed  certain  lines  additional  to  the 
number  further  north  on  the  system  as  running  lines,  as 
over  them  the  through  goods  traffio  is  almost  entirely 
diverted  from  end  to  end  of  the  parish  of  Hornsey. 
This  traffio  is  so  diverted  in  order  to  relieve  that  former 
number  of  lines,  and  to  enable  the  passenger  traffio  to 
pass  freely  and  effectually,  not  merely  to  and  from 
places  north  and  south,  but  also  to  and  from  Hornsey 
and  Harringay  Stations  in  the  parish. 

17.  Without  those  "  relief"  lines  it  would  be  impos- 
sible to  carry  on  the  passenger  traffio,  in  all  of  which 
Hornsey  has  its  mileage  share. 

18.  Were  they  treated  as  sidings  or  marshalling 
ground,  the  respondents  would  largely  lose  the  goods 
mileage  in  the  parish. 

19.  As  regards  the  lines  whereon  the  trains  whioh 
require  to  be  split  up  are  dealt  with,  I  have  regarded 
as  wholly  indireotly  productive  so  many  lines  as  in  my 
judgment  would  be  necessary  for  merely  shunting  and 
marshalling  purposes,  were  nothing  more  needed  to  be 
done  than  to  remarshal  and  forward  the  trains  without 
the  delay  arising  from  the  conditions  already  described 
attaching  to  this  particular  traffio. 

20.  So  many  lines  as  are  in  my  judgment  in  fact 
necessary  for  the  standing  in  waiting  (after  shunting  and 
marshalling)  of  this  traffio  and  its  subsequent  transit 
to  its  destination,  I  have  treated  as  running  lines. 
First,  because  those  particular  lines  appear  to  me  to  be 
analogous  to  relief  loops  or  refuge  sidings  on  the  road- 
side whioh  facilitate  traffio  and  enable  the  railway  com- 
pany to  earn  for  its  own  benefit,  and  thus  that  of  the 
parish,  a  much  larger  mileage  on  the  relieved  lines 
than  would  be  otherwise  practicable,  and  are  in  my 
view  in  the  same  position  as  running  lines;  and, 
secondly,  because  when  three  trains  are  run  in  plaoe  of 
one,  either  in  going  south  or  north,  the  distanoe  then 
traversed  is  miled  out  in  the  ratio  of  three  miles 
(that  is,  for  three  trains)  to  one  mile  (that  is,  where 
one  long  train  only  was  running  instead  of  three) : 
(Grinling,  3611). 

21.  It  being  impossible  without  this  provision  (whioh 
must  necessarily  be  as  far  south  as  possible  for  the 
sake  of  economy  in  working),  whioh  is  to  the  advan- 
tage of  Hornsey  as  well  as  other  parishes,  to  have  earned 
anything  like  as  much  mileage  in  Hornsey  parish,  I  have 
regarded  it  as  being  in  that  sense  a  dealing  relating  to 
Hornsey  itself. 

22.  Were  the  sorting,  or  whatever  it  is  called,  not 
done  on  the  sidings  whioh  I  have  allowed  as  such,  and 
as  indirectly  productive  in  Hornsey,  but  at  some  plaoe 
further  south,  Hornsey  would  receive  a  mileage  as  of  one 
mile  only  instead  of  three  as  at  present  is  the  oase  in 
respect  of  these  trains. 

23.  These  lines  are  primarily  used  for  these  purposes 
to  meet  difficulties  whioh  arise  in  Hornsey,  though 
doubtless  to  enable  traffio  arising  and  terminating 
beyond  Hornsey  to  be  efficiently  dealt  with. 

24.  I  have  only  allowed  so  many  duplicated  lines  as 
are  in  my  judgment  necessary  for  this  purpose,  and 
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have  excluded  lines  on  which  traffio  may  go  through 
somehow  or  other. 

25.  The  only  distinction  to  be  fon  nd,  in  fact,  between 
this  case  and  the  Fletton  oase  (ubi  sup.)  is  that,  though 
both  were  oases  of  relief  of  through  traffio,  in  the 
Fletton  oase  the  traffio  appears  to  usually  travel  from 
end  to  end  of  the  parish  without  stop  ;  the  traffio  here, 
from  the  necessities  of  the  case,  does,  after  being 
marshalled  qn  some  of  the  lines  (of  which  I  have  allowed 
a  sufficient  proportional  part),  stand  awaiting  the  time 
when  it  will  be  free  to  proceed  to  its  destination. 

July  1.— After  further  argument,  the  following 
judgment  was  given :— 

Ohannbll,  J. — This  is  a  case  of  consider- 
able importance,  and,  on  the  whole,  I  think  it 
in  better  for  the  parties  that  I  should  give  my 
judgment  now  and  set  them  on  their  way  to 
getting  the  decision  of  a  higher  tribunal  rather 
than  take  time  to  consider  it,  and  possibly  having 
to  postpone  it  for  a  considerable  time  in  conse- 
quence of  my  being  on  circuit.  I  need  not  go 
into  this  matter  in  any  considerable  detail, 
because  I  have  already  given  judgment  upon  it; 
and  I  may  refer  to  that  judgment  as  to  the 
principal  matters  here.  The  first  point  that  I 
asked  for  further  information  from  the  arbitrator 
was  in  reference  to  a  doubt  as  to  the  findings  in 
his  original  award  about  the  mode  in  which  the 
goods  traffic  to  or  from  a  point  had  been  dealt 
with.  It  was  suggested  by  counsel  for  the  railway 
company  that  the  findings  meant  that  an  average 
point  had  been  taken,  and  that  some  of  the  traffio 
had  gone  beyond  that  average  point,  and  that 
some  had  been  taken  to  some  other  point  short 
of  it,  and  that,  it  being  impracticable  (as  it 
obviously  would  be)  to  go  into  the  question  of 
the  particular  place  to  which  each  parcel  of 
goods  had  gone,  that  was  the  proper  way  of 
dealing  with  the  question,  which,  of  course,  is 
a  question  of  apportioning,  as  between  Hornsey 
and  the  other  parishes,  the  proportion  which  they 
ought  to  have  in  respect  of  the  traffio  to  and 
from  Hornsey.  That  is  a  matter  for  the 
arbitrator.  As  I  said  before,  it  is  quite 
clear  that  there  must  be  adopted  some  rough, 
and-ready  way  of  getting  at  the  thing, 
because  we  could  not  go  into  it  in  detail ;  and  the 
arbitrator  has  been  good  enough  to  add  to  the 
reasons  he  gave.  He  gives  some  additional 
reasons  to  show  that  that  rough-and-ready  way  he 
adopted  is  a  fair  one.  It  seems  to  me  he  has,  in 
fact,  answered  that  question  by  saying :  "  I  have, 
to  the  beet  of  my  ability,  taken  an  average  point, 
and  I  think  it  works  out  fairly.*'  That  being  so, 
although  I  have  a  little  doubt  as  to  whether  he 
has  quite  given  full  effect  to  the  fact  that  this 
traffic  has  in  many  cases  to  go  a  long  way  round 
to  get  into  the  goods  station,  or  whether  he  has 
taken  full  account  of  that,  yet  it  is  a  question  of 
fact,  and  I  am  quite  sure  he  must  have  appreciated 
my  difficulty  upon  it,  with  regard  to  which  he 
has,'  in  substance,  said  he  has  arrived  at  what  he 
considers  a  fair  average.  As  to  that  question  of 
fact,  I  am  clear,  therefore,  that,  although  I  may 
think  I  should  possibly  not  have  taken  quite  the 
same  point,  it  is  a  matter  that  I  cannot  interfere 
with,  and  his  award  must  stand  with  regard  to 
that  matter..  Then  we  come  to  a  matter  of  no 
doubt  greater  difficulty,  and  that  is  as  to  the 
lines  that  have  been  classed  as  blue  and  red,  or 
green  and  red  (I  do  not  know  which  they  are 
supposed  to  be),  as  to  which  I  had  a  difficulty 


before.  The  rules  that  have  been  adopted  about 
dividing  the  lines  and  the  railway  buildings  and 
apparatus  into  (1)  the  portions  that  are  directly 
profitable — that  go  to  make  up  the  sum  that  has 
to  be  divided  between  the  various  parishes — and 
(2)  the  portions  that  are  dealt  with  as  indirectly 
profitable  only,  are  no  doubt  a  little  difficult  to 
follow.  They  have  been  adopted  as  rules  which 
will  work  out  fairly  well  under  ordinary  circum- 
stances, but  this  case,  as  it  seems  to  me,  illus- 
trates the  difficulty  of  applying  them.  Now,  it 
seems  to  me  that  if  the  Great  Northern  Company, 
having  difficulty  with  reference  to  the  Metro- 
politan Railway  traffio — difficulty  as  to  Bending 
their  goods  traffic  through  on  to  the  Metropolitan 
system  by  reason  of  the  necessity  of  keeping  the 
Metropolitan  lines  clear  for  passenger  traffic 
during  the  daytime,  so  that  they  can  be  need  for 
goods  traffic  during  the  night  time  only — have 
met  that  difficulty  by  making,  in  a  particular 
parish  what  practically  may  be  called  an  exchange 
station,  or  a  waiting  station,  or  something  in  the 
nature  of  a  station,  to  deal  with  that  difficulty, 
then  that  station  comes  within  the  category  which 
any  other  station  does,  of  something  beyond  all 
doubt  producing  traffio  (because  all  stations  must 
be  supposed  to  produce  traffic,  otherwise  the  com- 

§any  would  not  have  them  at  all),  but  that  it 
oes  so  indirectly  rather  than  directly.  Other- 
wise,  as  it  seems  to  me,  the  company  could  alto- 
gether affect  the  position  as  between  different 
parishes  by  choosing  to  make  their  exchange 
station,  or  waiting  station,  or  whatever  it  may 
properly  be  called,  in  one  parish  rather  than 
another.  I  think  now,  as  I  thought  when  I  gave  my 
former  judgment,  that  if  in  Hornsey  additional 
lines  were  made  for  the  purpose  of  there  dealing 
with  a  difficulty  which  arose  outside  Hornsey, 
that  would  come  within  the  category  of  the  things 
that  should  be  treated  as  indirectly  producing 
profit  rather  than  of  those  directly  productive. 
That  may  be  right  or  it  may  be  wrong,  and  it 
will  be  considered  by  another  court,  no  doubt, 
whether  this  is  right  or  wrong.  I  asked  the 
learned  arbitrator  to  tell  me  how  he  had  dealt 
with  these  lines,  and  he  assisted  me  considerably 
by  what  he  has  said ;  but  at  the  same  time  I  am 
not  quite  clear  whether  I  fully  understand  his 
view  about  it.  He  has  said  that  he  has  divided 
the  lines  that  are  in  question,  and  that  make  up 
the  vast  bulk  of  the  aggregation  of  lines  within 
the  parish  of  Hornsey,  into  two  classes,  and  that 
he  has  treated  a  certain  number  of  them  as  being 
what  would  be  required  if  there  were  only  the 
shunting  and  the  sorting  out  and  no  waiting 
done  upon  them,  and  that,  as  to  those  lines,  he  has 
treated  them  as  being  lines  that  are  indirectly 
profitable.  That  is  quite  clearly  right.  I  do  not 
think  anybody  doubts  that,  and  so  far,  therefore, 
he  has  assisted  me,  because  that  did  not  quite 
appear  on  the  first  award.  Then  he  goes  on  to 
say :  "  J  have  allowed  certain  lines  additional  to 
the  number  further  north  on  the  system  as  run- 
ning lines,  as  over  them  the  through  goods  traffic 
is  almost  entirely  diverted  from  end  to  end  of  th* 

Sarish  of  Hornsey."  I  do  not  think  it  can  be 
oubted  that  he  is  right  in  allowing  some  lines ; 
all  the  circumstances  in  reference  to  Hornsey 
Station  lead  one  to-  think  there  would  be  some 
further  lines  additional  that  would  be  required 
in  the  parish  which  would  be  running  lines 
—that  is  to  say,  that  some  additional  running 
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lines  would  be  required  in  the  parish.    There  can 
be  no  doubt  about  that,  I  should  think ;  and  the 
arbitrator  tells  us  he  has  allowed  certain  lines  of 
that  kind.    Then  in  par.  20  he  says :  "  So  many 
lines  as  are  in  my  judgment  in  fact  necessary  for 
standing  in  waiting  (after  shunting  and  marshal- 
ling) of  this  traffic,  and  its  subsequent  transit  to 
its  destination,  I  have  treated  as  running  lines." 
He  goes  on  to  give  his  reasons  for  doing  that. 
One  is  an  argumentative  reason :  "  Because  these 
particular  lines  appear  to  me  to  be  analogous  to 
relief  loops  or  refuge  sidings  on  the  road  side, 
which   facilitate  traffic   and  enable  the  railway 
company  to  earn  for  its  own  benefit,  and  thus  that 
of  the  parish,  a  much  larger  mileage  on  the 
relieved  lines  than  would  be  otherwise  practicable, 
and  are,  in  my  view,  in  the  same  position  as 
running  lines."    That  is  not  asked  in  any  way. 
I  think  it  means :    "  Because  I  think  they  are 
governed  by  the  cases  that  have  been  quoted — the 
Stockport  case  (ubi  sup.)  and  the  F  let  ton  case 
(ubi  sup.).'9    Then  he  goes  on  to  add  another 
reason,  which  the  counsel  on  both  sides  in  this 
case  have  said  they  do  not  very  fully  understand, 
and  I  do  not.    They  say  it  is  correct  in  point  of 
fact,  but  they  do  not  see  the  applicability  of  it. 
Nov,  the  point  seems  to  me  to  be  whether  that  is 
right.    I  have  already  said  that  in  my  view  it  is 
not.    If  the  company  make  lines  for  the  standing 
and  waiting  in  this  parish  of  the  trains  which  are 
delayed   from  getting  on  to  the   Metropolitan 
system  by  the  exigencies  of  that  system,  so  far 
as  I  can  form  a  judgment  on  the  matter,  that 
comes  within  the  category  of   things  that  are 
treated  as  indirectly  profitable  rather  than  directly 
profitable.    There  is  no  additional  toll  or  addi- 
tional rate  earned  by  that,  so  far  as  I  can  see. 
It  is  quite  true,  no  doubt,  that  the  total  traffic  is 
increased  by  it.    If  something  of  the  kind  were 
not  done,    the  other  railway  companies  would 
probably  compete  on  better  terms.    That  must 
be  the  case  with  a  very  large  portion  of  the 
works    treated    as   being  indirectly   profitable. 
If  they  did  not   increase   the   total    traffic  in 
some  way,  they  would  not  exist.     The  stations 
even  would  not  exist  if  they  did  not  increase 
the  traffic,  and    there    would    be   no  stations 
at  alL  Therefore  it  seems  to  me  that  that  test  does 
not  really  apply.    The  best  judgment  I  can  form 
on  the  subject  is,  that  so  many  of  the  lines  as  are 
necessitated  by  the  fact  that  the  trains  have  to 
wait  in  order   to  get  on   to  the  Metropolitan 
system,  that  so  many  of  the  lines  as  have  been 
pat  in  Hornsey  for  that  purpose,  ought  to  be 
treated  as  portions  of  the  indirectly  profitable, 
and  not  of  the  directly  profitable.    I  may  be  right 
as  to  that  or  not,  but  that  is  the  view  I  entertain, 
and  I  ought  to  give  judgment  to  that  effect.    I 
suppose  that  involves  the  case  going  back  to  the 
arbitrator  for  him  to  decide  how  much,  but  I  do 
hope  that  the  parties  will  find   it  convenient, 
before  going  to  that  further  expense,  to  take  the 
opinion  of  the   Court  of  Appeal,  as  I  suppose 
they  desire  to  do,  on  several  points  in  the  case. 
In  point  of  form,  perhaps,  I  ought  to  say  that 
so  much  as  the  arbitrator  may  find  to  come  within 
my  decision  is  to  come  off.  ^  The  si&ials  and 
signal-box  point  there  is  no  judgment  on.    My 
judgment  goes  similarly  to  the  converse  case  of 
the  down  sidings,  as  I  understand  those  were  to 
be  on  the  same  footing. 

Judgment  accordingly. 


The  order  of  the  court  (as  appeared  from  the 
arbitrator's  final  award,  dated  the  11th  Aug.)  was 
drawn  up  in  the  following  form  : — 

"  This  court  is  of  opinion  that  the  determina- 
tions of  the  said  arbitrator  in  his  said  award  are 
correct,  except  in  so  far  that  they  are  that  lines 
of  the  appellants'  railway  in  the  parish  of  Hornsey 
other  than  those  necessitated  by  difficulties 
arising  in  the  said  parish  which  are  in  the  judg- 
ment of  the  arbitrator  in  fact  necessary  for  the 
standing  in  waiting  (after  shunting  and  marshal- 
ling)— such  standing  in  waiting  being  necessary 
through  difficulties  arising  outside  the  said  parish 
—of  through  goods  traffic  destined  for  King's 
Gross,  the  North  London  Railway,  the  Metro- 
politan and  railways  beyond,  are  runninglines. 

"And  this  court  doth  order  that  the  said 
award  be  remitted  to  the  said  arbitrator  with 
the  opinion  of  the  court  that  such  lines  of  railway 
ought  not  to  be  treated  by  him  in  determining 
the  rateable  value  of  the  portion  of  the  appel- 
lants' railway  undertaking  in  the  parish  of 
Hornsey  as  running  lines,  but  ought  to  be 
treated  by  him  and  dealt  with,  in  determining 
such  rateable  value,  as  being  part  of  the  indirectly 
profitable  portion  of  the  said  undertaking. 

"  And  this  court  doth  order  that  the  said  arbi- 
trator do  amend  his  said  award  in  accordance 
with  the  opinion  aforesaid. 

"  And  it  is  further  ordered,  that,  subject  to  the 
said  award  being  amended  as  aforesaid,  judgment 
be  entered  on  the  said  special  case  for  the  said 
railway  company,  and  that  the  said  railway  com- 
pany do  pay  to  the  said  assessment  committee 
and  the  said  overseers  half  the  amount  of  the 
costs  of  this  hearing,  such  costs  to  be  taxed  by 
one  of  the  taxing  masters." 

When  the  parties  appeared  before  the  arbi- 
trator it  was  agreed  between  them  that  the  gross 
estimated  rental  of  63142.  should  be  increased  to 
7574Z.,  and  that  the  rateable  value  of  5262Z. 
should  be  increased  to  6312Z.,  and  the  arbitrator 
awarded  accordingly,  and  made  an  order  as  to 
costs. 

Solicitor   for  the   railway  company,  R.  Hill 
Dawe. 
Solicitor  for  the  respondents,  Francis  Shelton. 


Wednesday,  Aug.  2, 1905. 

(Before  Lord  Alvbrstonb,  0. J.,  Lawrancb  and 

Ridley,  J  J.) 

Bridgett  (app.)  v.  Mayor,  Ac.,  of  Wands- 
worth (resps.).  (a) 

Metropolis— Paving  new  street—"  Intersection  "— 
Metropolis  Local  Management  Act  1862  (25  &  26 
Vict.  c.  102),  s.  77. 

At  the  junction  of  two  streets,  B.-waVc  and  W.*road, 
was  a  granite  crossing  which  was  on  the  soil  of 
W.-road,  and  it  connected  the  footpath  on  the 
side  of  W.-road  at  the  junction  with  B.-walk. 

Held,  that  this  granite  crossing  was  "  paving  at 
the  points  of  the  intersection'9  of  the  streets 
within  sect.  77  of  the  Metropolis  Local  Manage- 
ment Act  1862,  and  rightly  charged  on  the 
frontagers  of  B.-walk  when  that  street  was  being 
paved. 

(a)  Reported  by  W.  dm  B.  Hibbbbt,  Efcq.,  Barrliter-ftt-Law. 
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Cask  stated  on  a  summons  preferred  by  the 
respondents  against  the  appellant  to  recover 
the  balance  of  a  sum  apportioned  in  respect  of 
premises  owned  by  the  appellant  payable  towards 
the  expense  of  paving  a  new  street  called  Briar- 
walk  under  the  provisions  of  the  Metropolis  Local 
Management  Act  1862. 

At  the  hearing  of  the  summons  the  following 
facts  were  proved  or  admitted : — 

The  appellant  was  at  the  time  of  the  making  of 
the  apportionment  hereinafter  mentioned  the 
owner  of  one  of  the  houses  forming  Briar-walk, 
Putney,  which  is  a  new  street  in  the  borough 
of  Wandsworth,  and  is  situate  between  the 
north  side  of  Wood  borough- road  and  the  Upper 
Richmond- road.  Briar- walk  is  not  continued 
beyond  the  north  side  of  Woodborough-road  as  a 
carriage-way  but  as  a  footway  only,  and  the  con- 
tinuation as  a  footway  was  not  included  in  the 
resolution  by  which  the  respondents  resolved  to 
pave  Briar- walk  as  a  new  street. 

Woodborough-road  has  not  been  paved  as  a 
new  street  by  respondents,  but  was  laid  out  as  a 
street  at  the  same  time  as  Briar- walk. 

On  the  1st  April  1903  the  respondents  by  reso- 
lution decided  to  pave  as  a  new  street  Briar- walk 
throughout  the  whole  breadth  of  the  carriage- 
way and  footpaths  thereof  as  provided  by 
the  Metropolis  Management  Act  1855,  and  the 
several  Acts  amending  the  same,  at  an  estimated 
cost  of  121 12. 18s .  Go.,  such  costs  to  be  appor- 
tioned amongst  and  charged  upon  the  several 
owners  of  the  houses  forming  and  the  land 
bounding  or  abutting  on  Briar- walk  as  set  out  in 
the  apportionment  then  before  the  respondents. 

The  respondents  executed  the  works  in  respect 
of  which  they  had  made  the  estimates.  Included 
in  the  works  was  a  granite  crossing  at  the  junc- 
tion of  Briar- walk  and  Woodborough-road.  The 
crossing  is  on  the  soil  of  Woodborough-road  and 
connects  the  footpaths  on  the  north  side  of 
Woodborough-road  at  the  junction  of  Briar- walk 
and  Woodborough-road,  and  the  southern  edge  of 
the  granite  crossing  is  in  line  with  the  kerb  on 
the  said  side  of  Woodborough-road.  The  cost  of 
the  crossing  was  482. 13s. 

On  the  completion  of  the  works  the  respondents 
ascertained  that  the  aotual  expense  of  the  paving 
wasle8s  than  the  amount  of  the  estimate,  and 
claimed  the  sum  of  632. 13*.  2d.  as  the  amount 
due  from  the  appellant  in  respect  of  the  works. 

The  appellant  contended  that  the  cost  of  the 
granite  crossing  ought  not  to  have  been  included 
in  the  cost  of  paving  Briar-walk,  and  paid  the 
sum  of  622.  5s.  only. 

The  amount  of  12.  8s.  2d.  claimed  by  the  respon- 
dents is  the  difference  between  the  632. 13s.  2d. 
and  the  amount  paid  by  appellant.  If  the  cost 
of  the  crossing  was  not  properly  chargeable  as 
part  of  the  cost  of  paving  Briar- walk,  the  sum  of 
12.  8s.  2d.  was  not  due  from  the  appellant. 

It  was  proved  by  the  respondents'  surveyor,  and 
not  seiiously  challenged  oy  the  appellant,  that 
the  phrase  "points  of  intersection  is  a  well 
recognised  geometrical  expression,  and  as  applied 
to  intersecting  streets  denotes  the  triangular 
spare  contained  between  two  right  lines  drawn 
from  the  centre  of  the  intersected  street  to  the 
extreme  ends  of  the  boundary  line  of  the  inter- 
secting street  at  the  place  of  mutual  junction 
and  that  itself  as  a  base  line.  The  magistrate 
accordingly  so  found  as  a  fact. 


In  accordance  with  the  usual  practice  in  these 
cases  and  the  terms  of  the  resolution  the  levels 
of  Briar-walk  and  Woodborough-road  were 
adjusted  at  their  point  of  junction,  and  it  was 
necessary  in  order  to  properly  complete  and  make 
safe  for  traffic  the  paving  of  the  carriage- way  and 
footways  ot  Briar- walk,  to  make  the  granite  cross- 
ing at  the  junction  of  Briar- walk  with  Wood- 
borough-road. These  operations  were  carried  out 
mainly  in  the  interest  of  Briar- walk. 

On  behalf  of  the  appellant  it  was  contended 
that  he  was  only  liable  for  the  cost  of  paving 
Briar-walk,  and  that  the  granite  crossing  was 
situate  in  Woodborough-road  and  did  not  form 
part  of  Briar-walk,  and  that  the  cost  of  the 
granite  crossing  was  not  part  of  the  cost  of  paving 
Briar- walk,  and  that  the  cost  of  the  crossing  was 
improperly  charged  as  a  part  of  the  cost  of  paving 
Briar- walk ;  that  Briar- walk  and  Woodborough- 
road  did  not  intersect,  and  that  the  respondent* 
were  not  entitled  to  include  the  cost  of  making 
the  granite  crossing  in  the  cost  of  paving  Briar- 
walk,  as  the  cost  of  paving  at  a  point  of  inter- 
section of  Briar- walk  and  Woodborough-road; 
and  that  intersection,  within  the  meaning  of 
sect.  77  of  the  Metropolis  Management  Amend- 
ment Act  1862,  meant  the  cutting  or  crossing  of 
at  least  two  streets,  each  by  the  other,  each  street 
continuing  its  course  from  each  end  of  the  inter- 
section, so  as  to  constitute  in  effect  four  streets 
running  into  each  other,  and  form  an  area 
described  (by  the  appellant)  as  "  a  no  man's  land," 
a  state  of  things  which  had  created  difficulty  in 
ascertaining  the  parties  chargeable  with  the  coat 
of  paving  such  areas,  and  led  to  the  new  legisla- 
tion contained  in  sect.  77,  which  latter,  there- 
fore, only  applied  where  the  foregoing  circum- 
stances so  existed.  No  confirmation,  either  from 
historical  or  legal  sources  was  forthcoming  in 
support  of  this  argument. 

On  behalf  of  the  respondents  it  was  contended 
that  the  crossing  was  at  a  junction  or  "  point  of 
intersection  "  of  Briar- walk  with  Woodborough- 
road,  within  the  meaning  of  sect  77,  the  Metro- 
polis Local  Management  Act  1862,  and  as  pro- 
vided by  the  section  the  cost  of  the  crossing  was 
properly  apportioned  amongst  and  charged  upon 
the  owners  of  the  houses  forming  and  of  the 
land  bounding  or  abutting  on  Briar-walk. 

The  magistrate  was  of  opinion  that  the  word 
"  intersection  "  in  sect.  77  of  the  1862  Act  is  used  in 
its  colloquial  metaphorical  sense  to  the  exclusion 
of  any  such  physical  conception,  as  when,  e.g^  a 
bridge  crosses  a  street  or  river;  thus  it  would 
simply  mean  that  the  relative  positions  of  (in  the 
present  case)  Briar- walk  and  W  oolborough-road 
are  such  that  the  traffic  from  the  former  can  pass 
straight  over  the  latter  from  the  one  side  of  it  to 
the  other— that  is,  cross  it,  as  when  one  talks  of 
crossing  the  street.  Moreover,  as  by  far  the 
largest  of  London  streets  are  obviously  found  to  be 
subject  to  precisely  the  same  conditions  as  have 
raised  the  present  question,  to  hold  differently 
would  very  greatly  narrow  the  application  of 
sect.  77  without  much  apparent  reason.  He 
accordingly  made  an  order  on  the  appellant  for 
payment  of  the  sum  claimed. 

Macmorran,  K.C.  (B.  Cunningham  Glen  and 
Bethune  with  him)  for  the  appellant. — This  ques- 
tion arises  on  the  construction  of  Beet.  77  of  the 
Metropolis  Management  Act  1862.  Briar- walk  has 
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been  made  op  as  a  new  street,  and  the  frontagers 
have  been  properly  charged  with  making  it  up,  but 
in  making  it  tip  and  in  charging  the  frontagers 
the  respondents  have  included  in  the  cost  of 
paving,  the  expense  of  making  the  crossing  in 
Woodborough-road.  This  is  not  an  intersection 
within  sect.  77  of  the  Act  of  1862,  because  the 
granite  crossing  is  in  Wood  borough,  road,  and  it 
is  the  continuation  of  the  pavement  in  that  road. 
It  would  be  there  if  Briar- walk  did  not  exist,  and 
it  forms  no  part  of  Briar-walk.  Two  streets 
intersect  when  they  cross  one  another,  bnt  they 
do  not  intersect  at  all  when  they  merely  go  into 
one  another.  If  Woodborough-road  were  being 
made  up,  this  crossing  would  be  paved  in  the 
making  up  of  that  road,  for  the  crossing  iB  on 
the  soil  of  Woodborough-road,  and  the  crossing 
between  two  pavements  is  always  regarded  as 
part  of  the  street  in  which  it  happens  to  be. 

Awry,    K.C.    (Richards    with  him),  for    the 
respondents,  were  not  called  upon  to  argue. 

Lord  Alvzbstone,  C.J. — I  think  the  magis- 
trate has  come  to  a  perfectly  right  conclusion  in 
this  case.  We  have  not  got  to  construe  any  strict 
legal  term  or  any  term  of  art.  The  words  of  the 
section  are :  "  And  any  such  costs  or  expenses, 
including  the  cost  of  paving  at  the  points  of 
the  intersection  of  streets."  What  does  "  inter- 
section of  streets  "  mean  ?  I  think  it  may  have 
a  very  different  meaning  according  to  the  exact 
subject-matter  you  are  discussing.  I  can  well 
understand  a  person  saying  he  was  using  Wood- 
borough-road when  he  was  walking  on  the  granite 
crossing  if  he  was  describing  that  he  met  a 
person  there  or  that  some  accident  happened 
there.  I  can  equally  understand  a  person  saying 
he  was  in  Briar- walk  it  he  happened  to  be  coming 
up  Briar- walk  and  had  reached  the  granite  cross- 
ing. If  he  saw  a  cart  at  the  end  of  Briar- walk 
he  would  sav  it  was  in  Briar- walk  just  where  it 
joined  Woodborough-road.  I  am  of  opinion  that 
4ii8  matter  cannot  be  decided  on  the  strict  con- 
sideration of  whether  the  soil  in  this  particular 
place  belonged  to  Woodborough-road.  I  do  not 
understand  quite  what  that  means,  but  I  suppose 
if  it  was  a  question  of  ownership  of  the  sou,  the 
soil  would  be  in  Woodborough-road.  Paving  at 
the  points  of  the  intersection  of  streets  seems  to 
me  to  be  a  practical  question,  and  I  should  think 
that  it  was  not  very  outrageous  to  say  that  this 
constituted  a  paving  at  the  intersection  of 
streets,  and  to  that  extent  the  facts  stated  in 
the  case  are  not  material  for  the  purpose  of 
increasing  the  geographical  area  in  respect  of 
which  the  Briar-walk  frontagers  can  be  charged, 
or  for  the  purpose  of  putting  a  practical  limit  as 
to  what  are  the  particular  costs  and  expenses, 
including  the  cost  of  paving,  at  the  point  of 
intersection.  1  think  the  view  taken  by  the 
learned  magistrate  was  quite  light,  and  I  think 
his  reference  in  the  case  shows  that  he  had  appre- 
ciated what  the  crossing  was.  I  therefore  think 
that  this  appeal  must  be  dismissed. 

Law&ancb,  J. — I  agree. 

Ridmy,  J.-I  agree.  Appe<a  ^mi^d. 

Solicitors :    Russell,    Cooke,   and   Co. ;    W.    W. 
Young,  Son,  and  Ward. 


Wednesday,  Aug.  2, 1905. 

(Before  Lord  Alvbbstonb,  O.J.,  La.wra.nce 

and  Ridley,  JJ.) 

Wobthinoton  (app.)  v.  Ktmb  (resp.).  (a) 

Food  and  drugs — Adulteration— 'Proceedings  insti- 
tuted by  inspector  of  nuisances  of  non- quarter 
sessions  borough— Right  to  institute. 

An  inspector  of  nuisances  of  a  non- quarter  sessions 
borough  under  the  direction  of  the  town  council 
of  the  borough  bought  a  sample  of  milk  Jrom  the 
respondent,  and,  in  consequence  of  the  analysis 
made  by  the  county  analyst,  on  the  instructions 
of  the  town  council  preferred  an  information 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act 
1875. 

Held,  that  the  proceedings  were  rightly  taken  by 
the  inspector  of  nuisances. 

Case  stated  on  an  information  preferred  by  the 
appellant  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875  against  the  respondent  for  selling 
milk  not  of  the  nature,  substance,  and  quality 
demanded. 

The  following  facts  were  admitted : — 

The  appellant  is  an  inspector  of  nuisances  for 
the  borough  of  Bridlington,  duly  appointed  by 
the  town  council  of  the  borough. 

The  appellant,  under  the  direction  and  at  the 
cost  of  the  town  council  of  the  borough  of  Brid- 
lington, had  taken  a  sample  of  milk  from  (amongst 
other  persons)  the  respondent. 

He  had,  in  further  pursuance  of  such  directions 
and  at  such  cost,  caused  such  a  sample  to  be 
analysed  by  the  public  analyst  appointed  by  the 
county  council  for  the  administrative  county  of 
the  East  Riding  of  Yorkshire. 

Bridlington  is  a  small  incorporated  borough 
not  having  a  separate  court  of  quarter  sessions  or 
a  separate  police  establishment. 

The  town  council  had  no  power  to  appoint 
an  analyst  for  the  purpose  of  the  Sale  of  Food 
and  Drugs  Acts,  and  no  such  analyst  was  ap- 
pointed. 

In  consequence  of  the  result  of  the  analysis,  the 
appellant  had  been  instructed  bv  the  sanitary 
committee  or  town  council  of  the  borough  to 
prosecute  the  respondent. 

The  town  clerk  of  the  borough  appeared  on 
behalf  of  the  town  council  to  conduct  the  pro- 
secution. 

The  justices  asked  the  town  clerk  whether  the 
town  council  of  the  borough  was  a  local  authority 
within  the  meaning  of  the  Sale  of  Food  and 
Drugs  Acts  for  the  purpose  of  enforcing  such 
Acts  and  directing  its  officers  to  take  samples  of 
food  and  submit  the  same  to  be  analysed,  and  to 
proceed  as  in  this  case. 

The  town  clerk  contended  that  the  town  council 
was  a  local  authority  within  the  meaning  of  the 
Sale  of  Food  and  Drugs  Acts  for  the  purpose 
of  taking  proceedings  under  the  Sale  of  Food 
and  Drugs  Act  1875,  and,  having  power  to  appoint 
an  inspector  of  nuisances,  could  as  such  autho- 
rity direct  such  officer  at  its  cost  to  procure 
samples  of  food  and  submit  the  same  for  analysis, 
and  subsequently  institute  and  carry  out  prosecu- 
tions and  pay  aU  costs  incidental  thereto ;  and 
that  sect.  25  of  the  Sale  of  Food  and  Drugs  Act 
of  1899,  which  defines  "  local  authority  "  as  mean- 
ing any  local  authority  authorised  to  appoint  an 

(a)  Reported  by  W.  di  B.  Hirbibt,  Esq.,  Barrister-at-Law. 
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analyst  for  the  purpose  of  the  Sale  of  Food  and 
Drags  Acts,  did  not  apply  to  the  Sale  of  Food  and 
Drugs  Act  of  1875  so  as  to  affect  the  power  of  the 
town  council  as  the  authority  appointing  the 
inspector  of  nuisances  at  its  cost  to  direct  the 
taking  of  the  sample  of  food  and  the  analysis 
thereof  and  to  prosecute  these  proceedings. 

The  attention  of  the  justices  was  called  to  the 
following  sections  of  the  following  Acts :  Sale  of 
Food  and  Drugs  Act  1875,  ss.  10, 11, 12,  13,  20, 
and  26 ;  Sale  of  Food  and  Drugs  Act  1899,  ss.  3,; 
25,  and  28 ;  Local  Government  Act  1888,  s.  39 ; 
and  the  charter  of  incorporation  of  the  borough. 

The  justices  were  of  opinion  and  found  as  a 
fact  that  the  proceedings  were  taken  throughout 
under  the  direction  and  at  the  cost  of  the  town 
council  of  the  borough,  and  that  such  council 
was,  by  the  appellant,  the  prosecutor ;  that  the 
council  not  being  one  of  the  authorities  referred  to 
in  sect.  10  of  the|Sale  of  Food  and  Drugs  Act  1875, 
and  the  charter  of  incorporation  of  the  borough 
providing  as  follows :  "  The  council  of  the  borough 
shall  not  exercise  any  of  the  powers  or  duties  or 
be  subject  to  the  liabilities  under  any  of  the  Acts 
relating  to  the  police  force  or  other  matters  men- 
tioned in  sect.  39  of  the  Local  Government  Act  1888, 
but  all  the  powers,  duties,  and  liabilities  in  respect 
of  such  matters  shall  be  exercised  by  and  attached 
to    the   county  council   of   the   administrative 
county  of  the  East  Riding  of  Yorkshire,  and  the 
area  of  the  said  borough  shall  for  all  purposes  of 
the  Acts  relating  to  the  county  police  force  or  other 
matters  mentioned  In  tbe  said  section  form  part  of 
the  county  in  like  manner  as  if  it  were  not  a 
borough,"  such  council  was  not  a  local  authority 
authorised  to  appoint  an  analyst  for  the  Sale  of 
Food  and  Drugs  Acts,  and  consequently  not  a 
local  authority  as  defined  by  sect.  25  of  the  Sale 
of  Food  and  Drugs  Act  1899;   that  the  town 
council  was  not  a  local  authority  intrusted  with 
the  execution  of  the  laws  relating  to  the  sale  of 
food  and  drugs,  and  that  it  was  not  the  duty  of 
such  council  to  put  such  Acts  into  force  and  to 
direct  its  officers  to  procure  samples  as  provided 
by  sect  3  of  the  Sale  of  Food  and  Drags  Act 
1899  and  pay  the  costs  thereof  and  of  analysis ; 
that,  the  town  council  not  being  such  a  local 
authority  as  aforesaid,  the  appellant  could  not 
under  the  direction  and  at  the  cost  of  the  town 
council  procure  such  sample  of  food  and  submit 
the  same  to  be  analysed,  and  subsequently  under 
such  directions  and  at  such  cost  and  on  behalf 
of  the  council  institute  the  proceedings;   and 
that,    the    town   council,    not    being    a   local 
authority  within  the  meaning  of  the  Sale  of  Food 
and  Drugs  Act  1899  could  not  cause  to  be  insti- 
tuted and  prosecute  the  before-mentioned  pro- 
ceedings against  the  respondent  and  pay  the  costs 
incidental  thereto. 

They  therefore  refused  to  hear  and  deter- 
mine the  information,  and  dismissed  the  sum- 
mons* 

Macmorran,  K.O.  (Bonsey  with  him)  for  the 
appellant. — The  point  raised  by  the  case  is 
whether  an  inspector  of  nuisances  appointed  by 
an  ordinary  urban  sanitary  authority  or  borough 
not  having  quarter  sessions  can  take  proceedings 
for  the  infringement  of  the  Sale  of  Food  and 
Drugs  Act  1875,  the  suggestion  being  that  no 
inspector  of  nuisances  or  other  officer,  except  the 
officer  of  a  borough  having  a  court  of  quarter 


sessions  or  of  a  county  council,  can  take  such 
proceedings.  The  inspector  here  was  an  inspector 
of  nuisances  of  a  borough  not  having  quarter 
sessions.    He  referred  to 

Sale  of  Food  and  Drags  Act  1875  (38  &  39  Vict. 

o.  63),  ss.  10,  12,  13, 14, 17, 20 ; 
Sale  of  Food  and  Drugs  Aot  1899  (62  6  63  Vict. 

o.  51),  ss.  2,  3  (1),  25,  28. 

It  is  suggested  that  because  of  the  Aot  of  1899 
the  meaning  of  the  words  "  local  authority  "  in 
the  Act  of  1875  has  been  out  down,  and  that  only 
an  inspector  of  nuisances  appointed  by  a  local 
authority  having  power  to  appoint  an  analyst  can 
take  proceedings,  and  so  the  only  person  who 
could  take  proceedings  is  an  officer  of  the  county 
council.  In  this  case  tbe  appellant  was  an 
inspector  of  nuisances  duly  appointed  by  tbe 
local  authority;  he  took  a  sample  and  had  it 
analysed  by  the  county  analyst,  who  was  the 
proper  person.  Even  if  he  were  not  an  officer  he 
was  a  purchaser,  and  could  have  taken  proceed- 
ings as  a  private  person. 

Avory,  K.O.  {E.  W.  Walker  and  /.  E.  King  with 
him)  for  the  respondent. — The  point  here  is  not 
whether  the  appellant  as  an  individual  can  take 
proceedings,  but  whether  he,  on  behalf  of  tbe 
borough,  can  take  proceedings.  The  importance 
of  the  point  lies  in  sect.  26  of  the  Sale  of  Food 
and  Drugs  Aot  1875,  because  the  magistrates  by 
their  order  have  to  decide  where  the  penalties 
have  to  go.  In  this  case  the  individual  was 
claiming  to  take  proceedings  on  behalf  of  the 
borough  as  a  local  authority,  and  if  that  were 
right  and  he  were  really  taking  them,  and  was 
authorised  to  take  them,  on  behalf  of  the  borough, 
then  the  justices  were  bound  under  sect.  26  to 
order  the  penalty  to  go  to  the  borough.  The 
magistrates  cannot  proceed  to  hear  and  determine 
these  complaints  without  adjudicating  where  the 
penalty  is  to  go,  otherwise  their  order  would  be 
bad.  They  cannot  adjudicate  as  to  where  the 
penalty  is  to  go  without  deciding  whether  the* 
inspector  who  is  taking  the  proceedings  is  an 
officer  of  the  authority  mentioned  in  the  section. 
If  he  is  not  an  officer  of  an  authority  who 
appoints  an  analyst,  he  is  not  entitled  to  have  the 
penalty  go  to  the  borough,  but  in  this  case  the 
appellant  claims  to  be  the  officer  of  a  borough 
that  has  authority  for  this  purpose  to  take  pro- 
ceedings, and  the  whole  point  is  whether  the 
borough  had  authority  to  take  these  proceedings 
as  distinct  from  the  county.  If  the  magistrates 
were  right  in  deciding  that  the  borough  is  not 
the  authority  that  can  appoint  an  analyst,  then  it 
follows  that  the  borough  cannot  take  proceedingd. 
and  their  officer  or  servant  cannot  on  its  behalf 
take  proceedings.  The  county  are  the  autho- 
rity who  ought  to  execute  this  act  within  the 
borough.  [Laweancb,  J.-1- What  meaning  do 
you  give  to  the  words  "  any  other  prosecution " 
in  sect.  26  ?  The  fine  goes  in  a  certain  way 
in  one  case,  and  "  in  any  other  prosecution " 
in  another.]  That  means  the  prosecution  by  an 
individual. 

Lord  Altkb8TONE,  O.J. — I  am  unable  to 
understand  the  reason  which  prompted  some 
ingenious  person  to  take  this  point,  and  still 
less  how  it  could  appeal  to  the  magistrates. 
There  are  two  sets  of  clauses,  one  protecting 
people  who  are  to  be  proceeded  against,  and 
the  other  protecting  the  people  whose  food  is 
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supposed  to  be  adulterated.    With    regard   to 
people  against  whom  proceedings  are  taken,  there 
are  provisions  providing  analysts  and  enabling 
people  to  go  to   those  analysts  and  get  things 
analysed,  and  there  is  a  protection  to  the  seller 
by  requiring  portions  of  the  sample  to  be  kept, 
and  other  matters  which  we  have  had  to  consider 
in  connection  with  beer  oases  and  other  oases  as 
to  the  sufficiency  of  the  analysis;  and  there  are 
certain  other  provisions  making  it  compulsory 
upon  certain  local  authorities  to  appoint  analysts. 
That  is  a  general  statement  of  the  group  of 
sections  for  the  protection  of  people  against  whom 
proceedings  are  going  to  be  taken.     For  the 
protection  of  the  public  any  peraon  is  entitled  to 
have  an  analysis.    Any  medical  officer  of  health, 
any  inspector  of  nuisances,  inspector  of  weights 
and  measures,  and  other  people  are  entitled  to 
take  samples  and  entitled  to  have  them  analysed, 
and  the  people  who  may  take  samples  may  take 
proceedings  when  the  result  of  the  analysis  is 
arrived  at.    It  is  said  that  the  jurisdiction  of  the 
magistrates  to  hear  and  determine  an  information 
alleged  by  an  inspector  of  nuisances  who  has  got 
a  sample  and  has  had  it  analysed,  and  has  done 
everything,  depends  upon  whether  he  was  appointed 
under  such  circumstances  that  the  authority  for 
whom  he  was  inspector  of  nuisances  could  take 
proceedings.    It  is  said  that,  not  being  able  to 
appoint  an  analyst*  they  could  not  take  proceed- 
ings themselves,  and  that  therefore  their  inspector 
of  nuisances  could  not  take  proceedings.    I  am 
quite  unable  to  follow  that.    1  believe — but  I  do 
not  like  to  say  this  too  confidently,  in  case  the 
point  should  come  up  again — that  the  only  dis- 
tinction is  where  the  penalty  would  go  when  the 
proceedings  are  taken ;  and  if  sect.  26  is  relied 
upon,  as  my  brother  Lawrance  pointed  out,  if  Mr. 
Avery  is  right  in  saying  that  the  borough  of 
Bridlington  will  not  get  the  penalty,  then   it 
seems  to  me  that  it  is  provided  for  by  the  second 
limb  of  the  section.    I  attach  leas  importance  to 
that,  because  it  seems  to  me,  from  the  point  of 
view  of  jurisdiction,  it  has  nothing  to  do  with  it 
It  may  be  a  question  where  the  penalty  is  going. 
I  will  assume  that  in  Mr.  Avory's  favour,  but  the 
jurisdiction  is  given  to  the  magistrates,  and  the 
duty  is  imposed  upon  them  to  hear  and  deter- 
mine the  question  as  to  the  sale  of  some  article 
which  is  said  not  to  have  been  sold  according  to 
the  statute,  when  proceedings  are  brought  by  the 
inspector  of  nuisances,  who   has  himself  bought 
a  sample  and  obtained  the  analysis.    I  do  not 
understand  at  all  why  the  personal  element  was 
not  sufficient.    I  am  quite  clear  in  my  own  mind 
that  the  magistrates  had  no  right  to  decline  to 
hear  the  case,  and  therefore  the  appeal  must  be 
allowed,  and  an  order  made  on  them  to  hear  and 
determine  the  case. 

Lawrance,  J. — I  agree. 

Ridley,  J.— I  agree.  Appeal  allowed. 

Solicitors:  Neve,  Beck,  and  Kirby,  for  A.  E. 
Matthewman,  Bridlington,  Yorks ;  Bocket,  Stunt, 
and  Nash,  for  Procter,  Beverley. 


Mao.  Cas.—Vol.  XXII. 


Aug.  2  and  3, 1905. 

(Before    Lord  Alverstonb,   C.J.,   Lawrance 

and  Ridley,  JJ.) 

Wood  Green  Urban  District  Council  (apps.) 

v.  Joseph  (resp.).  (a) 

Public  Health — Sewer — "  Single  private  drain  " — 
Single  private  drain  running  into  sewer — Lia- 
bility to  abate  nuisance  in  sewer  — Notice  of 
nuisance  by  inspector  of  local  authority — Suffi- 
ciency—Public Health  Act  1875  (38  &  39  Vict, 
c.  55),  s.  41 — Public  Health  Acts  Amendment 
Act  1890  (53  &  54  Vict.  c.  59),  s.  19. 

The  respondent  was  the  owner  of  six  houses  in  a 
row  of  sixteen  houses,  the  other  houses  belonging 
to  different  owners.  All  the  houses  in  the  row  were 
drained  in  pairs,  each  pair  being  drained  by  a 
separate  pipe  into  a  pipe  common  to  both  houses, 
and  each  of  such  common  pipes  discharged  into 
a  line  of  pipes  (called  the  alleged  sinale  private 
train)  laid  in  private  ground  behind  the  row  of 
noises  and  parallel  thereto,  and  the  drainage  of 
all  the  houses  was  thence  conveyed  to  a  public 
sewer.  The  drainage  of  the  respondent's  nouses 
was  conveyed  (as  in  the  case  of  all  the  houses)  to 
the  alleged  single  private  drain,  first  by  pipes 
which  were  not  common,  and  then  by  pipes  which 
were  common,  to  each  pair.  Several  of  the  other 
houses  belonging  to  different  owners,  being  at  the 
upper  end  of  the  row  of  houses,  were  also  drained 
into  the  alleged  single  private  drain  before  it 
received  the  drainage  of  the  respondent's  houses. 
It  was  admitted  that  the  pipes  which  were 
common  to  each  pair  of  the  respondent's  houses 
were  "  sewers  "  within  the  meaning  of  the  Public 
Health  Acts.  A  nuisance  existed  in  the  alleged 
single  private  drain  behind  the  respondent's 
houses,  and  the  question  was  whether  the  respon- ' 
dent  was  liable  to  bear  the  cost  of  abating  the 
the  same. 

Held,  that,  inasmuch  as  the  portion  of  the  alleged 
single  private  drain  behind  the  respondent's 
houses  would,  if  it  had  received  only  the  drainage 
of  the  respondent's  houses,  have  been  a  sewer,  to 
which  sect.  19  of  the  Public  Health  Acts  Amend- 
ment Act  1890  would  not  have  applied,  it  was  not 
brought  within  the  operation  of  sect.  19,  and  did 
not  become  a  sinale  private  drain,  to  which  that 
section  was  applicable,  because  in  addition  it 
also  received  tie  drainage  of  several  of  the  other 
houses  belonging  to  different  owners,  and  that 
therefore  the  respondent  was  not  liable  to  pay 
for  abating  the  nuisance. 

Thompson  v.  Eccles  Corporation  (91  L.  T.  Rep. 

'  750;  (1905)  1  K.  B.  110)  and  Jackson  v.  Wim- 
bledon Urban  District  Council  (92  L.  T.  Rep. 
553;  (1905)  2  K.  B.  27)  considered  and 
distinguished. 

The  written  application  to  a  local  authority  under 
sect.  41  of  the  Public  Health  Act  1875,  which  is 
necessary  to  found  the  jurisdiction  of  the  local 
authority  to  proceed  under  that  section  and 
which  is  to  state  that  a  drain  is  a  nuisance  or 
injurious  to  health,  may  be  sent  to  the  local 
authority  by  the  local  authority's  own  surveyor ' 
or  inspector  of  nuisances,  -and  upon  the  receipt  of 
such  notice  the  local  authority  may  empower' 
him  to  put  in  force  the  provisions  of  the  section. 

Case  stated  on  a  complaint  preferred  by  the 
urban  district  council  of  Wood  Green  (herein 

(a)  Reported  by  W.  W.  Oaa,  Esq.,  Barrister-at-Law. 
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called  "the  council")  against  Louis  Joseph, 
of  St.  Mary's-road,  Highbury,  N.  (herein  called 
"the  respondent"),  for  the  recovery  from  the 
respondent  as  the  owner  of  six  houses  in  a  street 
in  the  council's  district,  called  Parkhurst-road, 
of  the  sum  of  49/.  16s.,  and  interest  thereon 
from  the  26th  Feb.  1904,  which  the  counoil 
claimed  as  due  to  them  from  the  respondent 
under  sect  41  of  the  Public  Heath  Act  1§75  and 
sect.  19  of  the  Public  Health  Acts  Amendment 
Act  1890,  in  respect  of  drainage  works  executed 
by  the  council  as  hereinafter  stated.  On  the 
hearing  of  the  complaint  the  facts  hereinafter 
stated  were  proved  or  admitted. 

The  Public  Health  Acts  Amendment  Act 
1890  was  at  all  material  times  in  force  in  the 
council's  district. 

Parkhurst-road  runs  north  and  south,  and 
on  the  east  side  thereof  was  a  row  of  sixteen 
houses,  numbered  consecutively  two  to  thirty-two 
(even  numbers).  The  respondent  was  at  all  mate- 
rial times  the  owner  of  six  of  the  houses — namely, 
Nos.  18,  20,  22,  24,  36,  and  28— the  remaining  ten 
houses  belonging  to  other  owners. 

/The  drainage  of  this  row  of  sixteen  houses 
was  at  all  material  times  conveyed  to  a  public 
sewer  in  Marquis-road  (a  road  entering  J?ark- 
hurst-road  at  the  north  end  of  the  houses)  by 
means  of  a  system  of  pipes  arranged  as  follows  : 
The  houses  were  drained  in  pairs.  Each  pair  of 
houses  was  drained  by  a  separate  pipe  into  a 
pipe  common  to  both  houses,  and  each  of  such 
common  pipes  discharged  into  a  line  of  pipes 
(hereinafter  called  "the  alleged  single  private 
drain  ")  which  was  laid  in  private  ground  Dehind 
— that  is  to  say,  on  the  east  of  the  row  of  houses, 
and  parallel  thereto.  The  drainage  of  the  six 
houses  of  which  the  respondent  was  owner  was 
therefore  conveyed  to  the  alleged  single  private 
drain  first  bv  pipes  which  were  not,  and  then 
by  pipes  which  were,  common  to  each  pair  of 
such  houses,  and  it  was  admitted  by  the  counoil 
that  the  pipes  which  were  common  to  each  pair 
were  "  sewers  "  within  the  meaning  of  the  Public 
Health  Acts ;  and  that,  inasmuch  as  the  houses 
they  served  belonged  to  the  same  owner,  such 
common  pipes  did  not  come  within  the  operation 
of  sect  19  of  the  Public  Health  Acts  Amend- 
ment Act  1890. 

On  the  29th  Oct.  1902  a  printed  notice  was 
sent  to  the  council  by  Mr.  Albert  Edward 
Adams,  the  council's  inspector  of  nuisances, 
stating  that  "  a  drain  belonging  to  the  premises  " 
2  to  32,  Parkhurst-road,  "or  to  some  one  or 
more  of  the  said  premises"  was  "a  nuisance." 
The  notice  was  as  follows : 

To  the  Urban  District  Council  of  the  district  of 
Wood  Green,  in  the  county  of  Middlesex. — Gentle- 
men,— I  beg  to  inform  yon  that  a  drain  belonging  to 
the  premises  2,  Parkhurst-road,  4,  Parkhurst-road, 
6,  Parkhurst-road,  and  8, 10,  12, 14,  16,  18,  20,  22,  24, 
26,  28,  30,  and  82,  Parkhurst-road,  within  your  district, 
or  to  some  one  or  more  of  the  said  premises,  is  a 
nuisance,  and  I  hereby  request  you,  in  pursuance 
of  the  provisions  of  the  Publio  Health  Acts  in 
that  behalf,  to  empower  your  surveyor  or  inspector 
of  nuisances  to  enter  the  premises  to  which  the  said 
drain  belongs  with  or  without  assistants,  and  to  cause 
the  ground  to  be  opened,  and  to  examine  the  said  drain. 
— (Signed)  A.  E.  Adams,  Inspector  of  Nuisances. 

On  the  29th  Oct.  1902  the  counoil  em- 
powered Albert  Edward  Adams,  after  notice  to 


the  occupiers  of  the  houses,  to  enter  the  premises 
to  which  the  drain  described  as  aforesaid  belonged, 
and  to  cause  the  ground  to  be  opened,  and  to 
examine  the  drain. 

Pursuant  to  the  authority  given  by  the  council, 
their  inspector,  Mr.  Adams,  after  due  notice  to 
the  occupiers,  inspected  the  drains  belonging  to 
the  premises.  Upon  such  inspection  the  drains 
were  found  to  be  throughout  in  bad  order  and 
condition,  and  to  require  alteration  and  amend- 
ment, and  the  inspector  reported  to  the  council 
to  that  effect 

Acting  upon  the  report  of  the  inspector  (Mr. 
Adams),  the  council  required  certain  work  to  be 
done  to  the  drains  separately  draining  the  respon- 
dent's six  houses,  and  the  respondent  executed 
such  work.  The  council  did  the  work  necessary 
to  put  the  common  pipes  into  proper  repair,  and 
themselves  defrayed  the  cost.  On  the  11th  Feb. 
1903  the  council*  acting  upon  the  same  report, 
gave  notice  to  the  owners  of  the  houses  com- 
prised in  the  row,  including  the  respondent,  to  do 
certain  specified  works  to  the  alleged  single 
private  drain,  such  works  being  necessary  to  put 
the  alleged  single  private  drain  into  proper  repair. 
The  notice  was  not  complied  with.  The  council 
then  caused  the  works  specified  in  the  notice  to  be 
done  by  persons  in  their  employment. 

The  cost  of  the  works  exeouted  by  the  council 
as  aforesaid  to  the  alleged  single  private  drain 
was  1322.  16s.,  and  the  surveyor  to  the  council,  in 
pursuance  of  sect.  19  of  the  Public  Health  Acts 
Amendment  Act  1890,  apportioned  the  cost 
between  the  owners  of  the  several  houses  in  the 
row  of  sixteen  houses.  The  sum  so  apportioned 
on  the  respondent  in  respect  of  the  six  houses 
whereof  he  was  owner  was  the  sum  of  492.  Id's. 
Notice  of  the  apportionment  was  duly  served, 
and  on  the  26th  Feb.  1904  the  sum  of  492.  16a 
was  duly  demanded  of  the  respondent. 

It  was  contended  for  the  respondent  that 
the  written  application  necessary  to  found  the 
jurisdiction  of  a  local  authority  under  sect  41  of 
the  Publio  Health  Act  1875  must  proceed  from 
some  person  other  than  the  surveyor  or  inspector 
of  nuisances  of  the  local  authority  seeking  to 
enforce  such  section,  and  that,  therefore,  the 
council's  proceedings  in  the  present  case  being 
based  on  a  notice  from  their  own  inspector  the 
requirements  of  sect.  41  of  the  Public  Health 
Act  1875  had  not  been  complied  with,  and  the 
respondent  was  not  liable.  The  justices  decided 
this  point  in  favour  of  the  council. 

It  was  further  contended  for  the  respondent 
that  the  alleged  single  private  drain  was  not 
a  "  single  private  drain  "  within  sect.  19  of  the 
Publio  Health  Acts  Amendment  Act  1890,  and 
that  even  if  it  was  a  Bingle  private  drain  within 
that  section  (which  the  respondent  did  not  admit) 
yet,  since  drainage  was  discharged  into  it  by 
means   of  a    series  of   pipes    which   were  ad- 
mitted   by   the   council    to    be,   for    part  of 
their   length,   "  sewers "    within     the    meaning 
of   the   Public  Health   Acts,  the    respondent's 
houses  were  not  "connected  with''  the  public 
sewer  in  Marquis-road  "  by  "  such  single  private 
drain.     In  support  of   this  contention  it  was 
argued  that  ••  connected  by  "  in  the  section  meant 
*'  connected  by  that  by  which  the  section  stipu- 
lated that  the  connection  should  be  made  — 
namely,  by  "  a  single  private  drain,"  and  not  by 
other  things  which  were  not  single  private  drains, 
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and  that  as,  in  the  present  case,  there  were  lengths 
of  admitted  sewer  between  the  alleged  single 
private  drain  and  the  house  drains,  the  respon- 
dent's houses  were  not  "  connected  with  a  public 
sewer  by  "  the  alleged  single  private  drain. 

On  this  point  the  justices  were  of  opinion  that, 
had  it  not  been  for  the  intervention  of  the 
common  pipes  the  council  would  have  been 
entitled  to  their  judgment,  but  the  common  pipes 
being  M  sewers  "  repairable  solely  by  the  council 
and  intervening  between  the  respondent's  house 
drains  and  the  alleged  single  private  drain,  they 
could  not  agree  and  accordingly  dismissed  the 
complaint.         * 

The  questions  for  the  opinion  of  the  court 
were:  1.  Were  the  justices  right  in  deciding 
against  the  respondent's  first  contention  P  2.  Did 
the  facts  stated  herein  show  that  the  respon- 
dent's six  houses  were  "  connected  with  a  public 
sewer  by  a  single  private  drain"  (namely  the 
alleged  single  private  drain)  within  sect.  19  of  the 
Public  Health  Acts  Amendment  Act  1890  P 

The  plan  annexed  to  the  case  showed  how  the 
houses  were  drained  into  the  alleged  single 
private  drain.  Each  pair  of  houses  was  drained 
in  common.  A  single  drain  ran  from  behind  each 
of  the  pair  of  houses  in  a  direction  inclined 
towards  each  other,  and  joined  at  a  point  behind 
the  houses,  in  the  form  of  a  Y,  the  stem  or  "  leg  " 
of  the  Y  (as  it  was  called)  thus  taking  the  drain- 
age of  the  pair  of  houses,  and  this  common  pipe 
representing  the  stem  of  the  Y,  emptied  into  the 
alleged  single  private  drain,  which  ran  behind  the 
whole  row  of  houses  and  thence  into  a  public 
sewer  under  the  roadway.  The  upper  end  of 
the  alleged  single  private  drain  began  behind  the 
house  No.  2  and  ended  behind  the  house  No.  32. 
Eight  of  the  houses  (Nos.  2  to  16  inclusive)  were 
drained  into  the  alleged  single  private  drain  in 
pairs  as  above  described,  and  then  came  the  respon- 
dent's six  houses,  and  finally  Nos.  30  and  32,  which 
were  drained  together,  so  that  before  the  alleged 
single  private  drain  received  the  drainage  from 
the  respondent's  six  houses,  it  had  already  re- 
ceived the  drainage  of  the  eight  houses  belonging 
to  different  owners  at  the  upper  end  of  the  row 
of  houses.  On  the  plan  A  was  the  point  where 
the  first  common  pipe,  and  B  was  the  point 
where  the  last  common  pipe,  from  the  respon- 
dent's houses  entered  the  alleged  single  private 
drain,  and  the  pine  A  B  was  that  portion  of  the 
alleged  single  private  drain  behind  the  respon- 
dents houses  which  lay  between  A  and  B.  The 
alleged  single  private  drain  entered  the  roadway 
(Marquis-road)  at  the  point  K,  and  emptied  into 
the  public  sewer  under  that  road  at  the  point  F. 
It  was  the  stems  of  the  Y's  from  the  respondent's 
houses  whioh  were  admitted  by  the  council  to  be 


"sewers." 


Sect.  41  of  the  Public  Health  Act  1875  (38  &  39 
Vict.  c.  55)  provides : 

On  the  written  application  of  any  person  to  a  looal 
authority,  stating  that  any  drain,  water-oloset,  earth- 
oloeet,  privy,  ashpit,  or  cesspool  on  or  belonging 
to  any  premises  within  their  district  is  a  nnisanoe 
or  injurious  to  health  (bnt  not  otherwise),  the  local 
authority  may,  by  writing,  empower  their  surveyor 
or  inspector  of  nuisances,  after  twenty-four  hours* 
written  notios  to  the  occupier  of  such  premises, 
or  in  case  of  emergency  without  notice,  to  enter  such 
premises,  with  or  without  assistants,  and  cause  the 
ground  to  be  opened,  and  examine  such  drain,  water* 


closet,  ...  If  the  drain,  ...  on  examination 
is  found  to  be  in  a  proper  condition,  he  shall  oanse  the 
ground  to  be  dosed,  and  any  damage  done  to  be  made 
good  as  soon  as  can  be,  and  the  expenses  of  the  works 
shall  be  defrayed  by  the  looal  authority.  If  the  drain, 
.  .  .  on  examination  shall  appear  to  be  in  bad  con- 
dition, or  to  require  alteration  or  amendment,  the  looal 
authority  shall  forthwith  cause  notice  in  writing  to  be 
given  to  the  owner  or  oocnpier  of  the  premises  requiring 
him  forthwith  or  within  a  reasonable  time  therein  speci- 
fied to  do  the  necessary  works ;  and  if  snoh  notice  is 
not  complied  with,  the  person  to  whom  it  is  given  shall 
be  liable  to  a  penalty  not  exoeeding  ten  shillings  for 
every  day  during  whioh  he  continues  to  make  default, 
and  the  looal  authority  may,  if  they  think  fit,  execute 
such  works,  and  may  recover  in  a  summary  manner 
from  the  owner  the  expenses  incurred  by  them  in  so 
doing,  or  may  by  order  declare  the  same  to  be  private 
improvement  expenses. 

Sect  19  of  the  Public  Health  Acts  Amendment 
Act  1890  (53  &  54  Vict,  o.  59)  provides : 

(1)  Where  two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  public  sewer  by  a  single 
private  drain,  an  application  may  be  made  under  section 
forty-one  of  the  Public  Health  Act  1875  (relating  to 
complaints  as  to  nuisances  from  drains),  and  the  looal 
authority  may  recover  any  expenses  incurred  by  them 
in  executing  any  works  under  the  powers  oonferred  on 
them  by  that  section  from  the  owners  of  the  houses  in 
such  shares  and  proportions  as  shall  be  settled  by  their 
surveyor,  or  (in  ease  of  dispute)  by  a  court  of  summary 
jurisdiction.  (2)  Such  expenses  may  be  reoovered 
summarily,  or  may  be  declared  by  the  urban  authority 
to  be  private  improvement  expenses  under  the  Public 
Health  Acts,  and  may  be  reoovered  aooordingly.  (8)  For 
the  purposes  of  this  section  the  expression  "drain" 
includes  a  drain  used  for  the  drainage  of  more  than  one 
building. 

Macmorran,  K.C.  (A.  F.  Jenkin  with  him)  for 
the  appellants. — It  is  submitted  that  the  drain  in 
question  is  a  single  private  drain,  to  which  sect.  19 
of  the  Public  Health  Act  1890  applies.  It  is 
conceded  on  behalf  of  the  appellants  that  the 
three  common  pipes  from  the  respondent's  six 
houses  emptying  into  this  drain  were  sewers,  and 
if  this  drain  now  in  question  had  taken  merely 
the  drainage  from  the  houses  of  the  respondent 
alone,  then  it  would  have  been  a  drain  to  whioh 
sect.  19  of  the-  Act  of  1890  would  not  have 
applied;  but,  in  addition  to  the  drainage  from 
the  respondent's  houses,  it  also  receives  the 
drainage  from  other  houses  belonging  to  different 
owners,  and  that  brings  it  within  the  operation  of 
sect.  19,  and  that  section  consequently  applies  to 
this  case.  There  are  three  cases  which  entirely 
support  this  contention— namely : 

Bradford  v.  Eastbourne  Corporation,  74  L.  T.  Bep. 

762 ;  (1896)  2  Q.  B.  205 ; 
Thompson  v.  Secies  Corporation,  91  L.  T.  Bep.  750 ; 

(1905)  1  K.  B.  110  ; 
Jackson  v.    WimbUdon   Urban   District    Council, 

92  L.  T.  Bep.  553  ;  (1905)  2  K.  B.  27. 

If  these  houses,  instead  of  being  drained  in  pairs 
into  this  pipe,  had  been  drained  singly  into  the 
pipe,  then  the  conditions  would  have  been  exactly 
the  same  as  those  under  whioh  the  pipe  in  the 
Eastbourne  case  (ubi  sup.)  was  laid,  and  on  the 
authority  of  that  case  this  pipe  would  have  been 
a  'single  private  drain  to  which  sect.  19  would 
have  applied.  The  question,  therefore,  is  whether 
the  fact  that  the  common  pipes  from  each  pair  of 
houses— that  is,  the  stems  of  the  Y's— must  be 
admitted  to  be  seweis  not  coming  within  the 
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operation  of  sect.  19  can  make  any  difference,  or 
can  prevent  a  pipe,  which  would  otherwise  be  a 
single  private  drain  to  which  sect.  19  applies, 
from  still  being  a  single  private  drain.  It  is 
submitted,  on  the  authority  of  Thompson  v. 
Eccles  Corporation  (ubi  sup.)  and  Jackson  v. 
Wimbledon  Urban  District  Council  (ubi  sup.), 
which  really  conclude  this  case  in  the  appel- 
lants' favour,  that  that  can  make  no  difference. 
What  is  meant  by  a  single  private  drain  in  this 
section  is  well  explained  by  Wills,  J.  in  Bradford 
v.  Eastbourne  Corporation  (74  L.  T.  Rep.,  at 
p.  766 ;  (1896)  2  Q.  B.,  at  p.  215),  and  he  says  that 
there  is  no  reason  in  the  nature  of  things  why 
the  owners  of  houses  so  drained  should,  by  reason 
of  the  mere  fact  that  two  or  more  of  them  use  the 
same  private  drain,  escape  the  burden  which 
would  fall  upon  them  if  each  house  ran  its  drain 
direct  into  the  public  sewer.  The  piece  of  pipe  in 
this  case  behind  the  respondent's  houses,  from  A 
to  B,  cannot  be  distinguished  from  the  pipe  which 
in  that  case  was  held  to  be  a  single  private  drain 
to  which  sect.  19  applied.  A  construction  may 
be  a  single  private  drain,  notwithstanding  that  a 
sewer  discharges  into  it.  That  dearly  appears 
from  Jackson  v.  Wimbledon  Urban  District  Council 
(a  plan  in  respect  of  which  is  (riven  in  90  L.  T. 
Rep.  at  p.  419,  and  in  (1904)  2  K.  B.  at  p.  360), 
and  Thompson  v.  Eccles  Corporation  (ubi  sup.), 
is  even  stronger  in  favour  of  the  appellants'  con- 
tention. Assuming  that  sect.  19  of  the  Act  of 
1890  applies,  that  section  incorporates  sect.  41  of 
thePublic  Health  Act  1875,  and  by  sect.  41,  on 
the  written  application  "  of  any  person  "  to  a 
local  authority,  stating  that  a  drain  is  a  nuisance 
or  injurious  to  health,  then  the  local  authority 
may  put  in  force  the  provisions  of  that  section. 
It  has  been  suggested  that  under  sect.  41  there 
must  be  a  complaint  or  application  bv  some 
person  who  is  not  an  official  of  the  local  autho- 
rity, and  that,  therefore,  the  complaint  of  the 
council's  own  inspector  was  not  a  proper  com- 
plaint; but  there  is  no  reason  for  so  limiting 
th9  application  of  sect.  41,  and  that  point 
was  decided  by  the  justices  in  the  appellants' 
favour. 

Danckwerts,  K.C.  and  Randolph  Olen  for  the 
respondent. — The  main  point  raised  in  this  case 
is  entirely  different  from  that  raised  in  the  cases 
cited  for  the  appellants.  Here  the  point  which 
was  conceded  in  Jackson  v.  Wimbledon  Urban 
District  Council  (ubi  sup.)  has  to  be  decided,  and 
the  fact  that  it  was  so  conceded  in  that  case 
should  not  influence  the  decision  in  this  case.  The 
point  raised  here  is  the  converse.  In  the  Wimble- 
don case  (ubi  sup.)  the  question  was  whether  a 
pipe  which  drained  into  a  single  private  drain 
could  itself  be  a  sewer,  while  here  the  question  is 
whether  a  pipe  which  received  drainage  from  a 
sewer,  or  rather  several  sewers,  can  itself  be  a 
single  private  drain.  It  is  submitted  that  it 
would  be  contrary  to  natural  justice  to  hold  that 
a  pipe  which  received  drainage  from  a  sewer  was 
private ;  for  if  it  were  so  held,  the  contents  of  a 
sewer  being  vested  in  the  local  authority  (Ferrand 
v.  Hallos  Land  and  Building  Company,  69  L.  T. 
Rep.  8 ;  (1893)  2  Q.  B.  135),  the  pipe  would  con- 
vey matter  for  which  -the  local  authority  were 
responsible,  and  yet  be  repairable  at  the  expense 
of  private  persons.  The  Legislature  must  have 
intended  the  single  drain  at  the  back  of  a  row  of 
houses  to  be  repairable  by  the  owners  only  when 


it  was  private,  and  that  it  was  to  be  re^ 
by  the  local  authority  if  there  were  any 
publicity  about  it,  and  here  the  publicity  is 
the  presence  in  it  of  sewage  vested  in  the  local 
authority.  In  none  of  the  cases  cited  does  it 
appear  that  there  were  sewers  above  the  pipes 
which  were  held  to  be  single  private  drains,  and 
and  they  are,  therefore,  all  distinguishable  on  that 
ground.  With  regard  to  the  Beoond  point,  it  is 
submitted  that,  allowing  a  local  authority  to 
enter  private  land  to  search  for  a  nuisance  upon 
the  application  of  one  of  their  own  officials,  under 
sect%  41,  is  taking  away  the  protection  of  the 
nuisance  clauses  of  the  Public  Health  Act  1875, 
and  particularly  of  sect.  102 ;  under  this  section 
entry  cannot  be  obtained  against  the  wish  of  the 
owner,  unless  the  local  authority  first  prove  to 
to  the  satisfaction  of  justices  prima  facie  ground 
for  supposing  that  a  nuisance  exists  on  the 
premises.  If  the  application  under  sect.  41  must 
be  made  by  some  person  independently  of  the 
local  authority,  that  affords  the  prima  facie 
evidence  of  there  being  a  nuisance  on  the  premises 
and  protects  the  owner  from  capricious  entry  on 
the  part  of  the  local  authority.  They  also  referred 
to 

Woodford  Urban  District  Council  v.  Stark,  86  L.  T. 
Bap.  685. 

Macmorran,  K.C.  in  reply. — The  reason  I  cited 
the  case  of  Jackson  v.  Wimbledon  Urban  District 
Council  (ubi  sup.)  was  to  show  that  there  might  be 
a  private  drain,  notwithstanding  the  fact  that 
a  sewer  discharged  into  it.  With  respect  to 
sect.  19,  it  has  sometimes  been  assumed  that  that 
section  changes  that  which  is  a  sewer  into  a  single 
private  drain.  That  is  not  so :  the  section  only 
enables  a  construction  which  may  be  a  sewer  to 
be  dealt  with  as  a  drain,  and  it  deals  with  that 
which  is  a  sewer  as  a  private  drain  for  that  one 
purpose  only — namely,  for  the  purposes  of  that 
section.  It  merely  enables  the  local  authority  to 
deal  with  what  would  otherwise  be  a  sewer  as  a 
single  private  drain  for  the  purposes  of  that 
section,  but  it  does  not  take  away  their  power  to 
treat  it  as  a  sever  for  other  purposes:  (seethe 
judgment  of  Wright,  J.  in  Beg.  v.  Hastings  Cor- 
poration, 75  L.  T.  Rep.  377 ;  (1897)  1  Q.  B.  46). 

Lord  Alvbbstonb,  G.J. — I  am  afraid  that  it 
is  no  good  my  pointing  out  again  what  I  have 
pointed  out  three  or  four  times  in  these  cases,  that 
it  is  almost  essential  in  the  interest  of  stopping 
litigation  and  putting  local  authorities  into  a  posi- 
tion of  knowing  what  their  position  is  that  there 
should  be  an  amending  Act  with  regard  to  this 
section — sect.  19  of  the  Act  of  1890.    The  state 
of  the  authorities  is  such  that  it  is  quite  impos- 
sible either  to  reconcile  them  or  to  attempt  to 
deduce  a  logical  rule  from  them.     I  will  not 
state,  except  in  one  sentence,  a  point  which  has 
always  pressed  me  throughout  these  cases,  and 
which  is  fully  recognised  by  many  other  learned 
judges,  that,   as  Wills,  J.  has  pointed  out  in 
Bradford  v.  Eastbourne  Corporation  (ubi  sup.)  it 
is  perfectly  ridiculous  that,  if  a  pipe  which  receive* 
the  drainage  of  two  houses  which  belong  to  one 
individual  is  a  sewer,  it  should  cease  to  be  a  sewer 
because  it  also  receives  the  drainage  from  the  house 
of  another  owner.    As  Wills,  J.  says,  there  is  no 
reason  either  in  justice  or  policy  which  can  be 
urged  in  support  of  such  a  distinction  between 
them.    I  have  come  to  the  conclusion  that  we 
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ought  to  bold  that  the  pieoe  of  pipe  from  A  to  B 
in  the  plan,  and  I  suppose  there  is  no  distinction 
down  to  K,  is  a  sewer.    I  will  give  my  reasons 
very  briefly  for  this  decision.    I  almost  prefer  to 
say  that  if  I  am  taking  a  wrong  view  and  am  to 
be  overruled,  I  would  rather  take  this  view,  and 
leave  the  responsibility  to  some  higher  court  to 
say  that  it  is  not  a  sewer  than  to  give  a  judgment 
merely  following   what   is   supposed  to  be  an 
authority  without  seeing  any  reason  which  enables 
me  to  apply  the  principle  of  that  authority.    We 
have,  from  the  six  houses  which  belong  to  the 
respondent,  what  are  undoubtedly  admitted  by 
everybody  to  be  three  sewers.    They  are  the  three 
pieces  of  pipe  that  J  have  called  the  "  legs  of  the 
YV'  which  receive  the  drainage  from  each  pair 
of  houses  and  take  it  down  to  the  pipe  A  to  B. 
The  argument  on  both  sides  in  this  case  has  pro- 
ceeded on  the  hypothesis  that  those  are  sewers, 
and  I  do  not  think   it   could   have  proceeded 
otherwise,  because  the  Public  Health  Act  is  too 
plain  to  admit  of  any  other  construction.    Those 
three  sewers  connect  with  a  pipe,  which  is  the 
alleged  single  private  drain  in  question.    It  is 
said  that,  while  that  pipe  would  have  been  a  sewer 
if  it  had  simply  taken  away  the  drainage  of  these 
six  houses  belonging  to  the  same  owner,  it  is  a 
single  private  drain  because   it   takes   in   the 
drainage  of  the  houses  Nos.  2  to  18  belonging  to 
different  owneis.    If  that  pieoe  of  pipe  from  A 
to  B  is  to  be  held  to  be  a  single  private  drain 
because  of  its  receiving  the  drainage  from  the 
other  houses  belonging  to  different  owners,  it  is 
such  a  strong  illustration  of  the  absurdity  of 
the  decision  that  I  really  prefer — if  I  am  not 
bound  by  the  judgment  of  the  Court  of  Appeal 
(and  if  thought  I  were  bound  I  should,  of  course, 
loyally  obey  the  decision) — to  decide  in  accordance 
with  what  I  think  is  common  sense — namely,  that 
the  pipe  from  A  to  B  has  not  lost  its  character 
of  a  sewer  because  it  has  received  this  drainage 
of  the  upper  eight  houses.    Now,  with  regard  to 
the  case  of  Jackson  v.  Wimbledon  Urban  District 
Council  (ubi  sup.),  I  entirely  agree  with  what 
counsel  for  the  appellants  has  said,  and,  although 
I  have  not  lost  sight  of  the  respondent's  conten- 
tion, I  think  there  is  really  no  dispute  about  the 
matter.  In  the  case  of  Jackson  v.  Wimbledon  Urban 
District  Council  (ubi  sup,)  that  which  we  thought 
was  a  sewer  communicated  with  what  was  admitted 
to  be  a  single  private  drain.  It  does  not  in  the  least 
matter  for  this  purpose  whether  that  admission 
was  wrong  or  right.    It  was  accepted  as  the  basis 
of  the  judgment  in  this  court  and  in  the  Court 
of  Appeal  that  the  line  in  which  the  sewer  ran— 
the  piece  of  pipe  from  B  to  A  on  the   plan  in 
Jackson's  case  {ubi  sup.)  was  a  single  private  drain. 
It  was   strenuously   contended  by   counsel  in 
that  case  that,  because  it  was  a   single   pri- 
vate drain,   the  pipe  that  ran   into   it   must 
also  be  a  single  private  drain.    That  contention, 
which,  no  doubt,  has  a  good  deal  of  common 
sense  in  it,  would  have  been  a  perfectly  good 
contention  if  we  were   starting  entirely   anew 
without  other  legislation ;  but  it  was  inconsistent 
with  the  interpretation  of  the  Public  Health  Act 
1875.    We  held  that  the  pipe,  which  in  that  case 
ran  from  B  to  C,  and  drained — if  I  remember 
aright— a  number  of  houses  belonging   to  the 
same  owner,  and  which  was  therefore  a  sewer,  did 
not  cease  to  be  a  sewer  because  it  ran  into  a  single  I 
private  drain;  and  this  finding  was  upheld  by  the  1 


Court  of  Appeal    Counsel  for  the  appellants  in 
this  case  therefore  very  naturally  contends  that 
the  fact  that  there  is  a  sewer  running  into  it  is 
not  sufficient  to  prevent  the  pieoe  of  pipe  from  A 
to  B  in  this  case  from  being  a  single  private 
drain ;  and  I  agree  with  him  that,  so  far  as  the 
decision  goes,  that  is  not  sufficient  by  itself.    But 
all  that  the  decisions  of  this  court  and  the  Court 
of  Appeal  in  Jackson  v  Wimbledon  Urban  District 
Council  (ubi  sup.)  say  is,  that  that  which  was 
admitted  to  be  a  sewer  did  not  cease  to  be  a  sewer 
because  it  ran  into  a  single  private  drain.    That 
case  is  not  an  authority  upon  this  point  either 
directly  or  even  incidentally.    But  then  it  is  said 
there  are  two  c&ae*— Bradford  v.  Eastbourne  Cor- 
poration  (ubi  sup.)  and  Thompson  v.  Eccles  Corpo- 
ration (ubi  nip.)— which  are  binding  upon  this 
court;   and  I  always   endeavour  to  follow  the 
Court  of  Appeal  fully.    If  I  think  its  judgment 
is,  even  impliedly  only,  involved  in  the  decision,  I 
feel  it  my  duty  to  follow  it    It  is  contended  that 
these  oases  decide  that  a  drain,  under  circum- 
stances such  as  tbe  drain  from  A  to  B  or  E  in 
this  case,  is  a  single  private  drain.    If  I  thought 
that  were  so,  I  should  have,  of  course,  followed  it, 
whatever  might  have  been  my  own  view  as  to  how 
far  the  decision  was  in  accordance  with  what  I 
may  call  reason ;  but  I  think  that  counsel  for  the 
respondent  has  pointed  out  a  substantial  differ- 
ence, and  a  difference  which,  to  my  mind,  is  a 
difference  which  makes  the  decision  in  Bradford 
v.  Eastbourne  Corporation  (ubi   sup.)   and   the 
decision  of  the  Court  of  Appeal  in  Thompson  v. 
Eccles  Corporation  (ubi  sup.)  really  in  accordance 
with  what  I  may  call  either  the  common  sense 
view  or  the  right  view  of  this  legislation.    It  is 
not  stated  in  Bradford  v.  Eastbourne  Corporation 
(ubi  sup.),  which  was  the  earlier  case,  whether  each 
of  the  six  houses  was  drained  by  a  separate  drain 
into  that  which  was  held  to  be  a  single  private 
drain.    I  have  a  strong  impression  that  that  must 
have  been  so— that  is,  that  each  was  drained  by  a 
separate  drain  into  the  single  private  drain.    I 
think  the  language  of  Wills,  J.  in  that  case  would 
have  been  different  if  there  had  been  a  sewer  in 
between  the  houses  and  the  single  private  drain. 
Again,  in  Thompson  v.  Eccles  Corporation  (ubi 
sup.),  it  does  not  appear  whether  the  houses 
were  drained  singly  or  in  pairs,  or  in  more  than 
pairs  into  the  single  private  drain;  and  all  the 
guidance  we  receive  from  the  Master  of  the  Bolls' 
judgment,  who  always  gives  us  as  much  assist- 
ance as  any  judge  in  the  Court  of  Appeal,  is  that 
he  thinks  the  conduit  is  within  the  case  of  Brad- 
ford v.   Eastbourne  Corporation  (ubi  sup.),  and 
that  he  cannot  give  any  better  reasons  than  were 

fiven  by  Lord  Russell  of  Killowen,  C.J.  and  Wills, 
.  in  that  case.  I  think  it  is  probable,  though, 
again,  the  report  unfortunately  does  not  state  it, 
that  each  house  was  drained  by  a  separate  drain 
into  the  single  private  drain.  I  say  so  because 
I  think,  as  my  brother  Lawrance  has  pointed 
out,  it  is  spoken  of  as  a  pipe  running  under 
the  cellars,  or  a  drain  running  under  the 
cellars  of  the  houses;  and  I  think  from 
its  position  in  all  probability  each  house  must 
have  been  drained  by  a  separate  drain.  If 
that  be  so,  there  is  this  distinction,  which 
for  the  purposes  of  this  case  enables  me  to 
say  that  neither  the  case  of  Bradford  v.  East- 
bourne Corporation  (ubi  sup.)  nor  the  case  of 
Thompson  v.  Eccles  Corporation  (ubi  sup.)  is  an 
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authority  against  the  view  that  I  am  now  taking  ; 
because  in  this  case  the  structure,  at  whatever 
time  it  was  first  sanctioned,  has  allowed  sewers 
to  be  connected  with  pairs  of  houses,  Nob.  2  to  28, 
and  has  allowed  each  of  those  pairs  of  houses  to 
be  drained  by  means  of  a  sewer  communicating 
with  a  pipe;  and  it  seems  to  me  that  when  we 
get  sewers  communicating  with  a  pipe,  or,  in  other 
words,  a  pipe  receiving  the  drainage  of  several 
sewers,  it  does  require  some  good  reason  or  legal 
giound  for  saying  that  the  pipe  which  the  sewers 
go  into  is  not  itself  a  sewer.  Therefore  it  seems 
to  me  that  in  that  state  of  circumstances  there  is 
no  decision  which  says  that  that  which  would  be 
prima  facie  a  sewer  ceases  to  be  a  sewer  because 
it  receives  the  drainage  of  another  sewer.  I  am 
well  aware  that  I  have  said  it,  and  I  am  afraid  I 
shall  have  to  repeat  it  again,  if  these  cases  come 
up,  that  there  is  no  judgment  which  any  court  can 
give  that  is  satisfactory,  or  could  be  said  to  recon- 
cile these  various  views ;  but,  for  the  reasons  I  have 
given,  I  think  it  is  in  accordance  with  common 
sense  to  hold  that  the  pipe  from  A  to  B  or  A  to  K 
is  a  sewer,  and  I  do  not  consider  that  any  of  the 
decisions  which  have  been  cited  direct  me  to  hold 
otherwise.  With  regard  to  the  second  point,  I 
can  see  no  reason  why  a  local  authority  taking 
action  under  sect.  41  should  not  act  upon  the 
representation  made  to  them  by  their  own  local 
inspector.  I  therefore  think  that  this  appeal 
must  be  dismissed. 

Lawbanob.  J. — I  am  entirely  of  the  same 
opinion.  I  only  desire  to  say  this,  that  so  far  as 
I  am  concerned  I  have  found  it  absolutely  impos- 
sible to  reconcile  the  different  judgments  to 
which  our  attention  has  been  called,  and  I  am 
very  glad  that  my  Lord  has  found  out  some  way 
of  dealing  with  this  matter  which,  to  my  mind,  is 
more  consonant  with  common  sense,  and  espe- 
cially with  what  counsel  for  the  respondent  so 
often  referred  to,  natural  justice.  It  seems  to 
me,  therefore,  that  this  appeal  must  be  dismissed. 

Ridley,  J. — I  agree  entirely  with  the  judg- 
ment of  my  Lord,  and  I  think  I  cannot  usefully 
add  anything.  Appeal  di8mis8edt 

Solicitors  for  the  appellants,  Croft  and  Mor- 
timer. 
Solicitors  for  the  respondent,  Miles  and  Hair. 


Thursday,  Aug.  3, 1905. 

(Before  Lord  Alvkrstonk,  C. J.,  Laweance  and 

Ridlbt,  JJ.) 

London  County  Council  (apps.)  v.  Shbin- 

man  (resp.).  (a) 

Metropolis  —  Building  —  Dangerous  structure  — 
Party  wall — Party  wall  in  dangerous  state — 
Inspection  oy  district  surveyor — Bight  of  council 
to  two  sets  of  fees  for  inspection  —  London 
Building  Act  1894  (57  &  58  Vict.  c.  ccxiii.)t  e.  113, 
sched.  3,  part  2. 

A  party  wall  separating  the  premises  of  two  adjoin- 
ing owners  became  dangerous,  and  the  steps  pre- 
scribed by  the  "  dangerous  structures"  provisions 
of  the  London  Building  Act  1894  were  duly  taken 
with  regard  to  it,  and  an  inspection  of  the  party 
wall  was  made  by  the  district  surveyor.    The 

(a)  Beportod  by  W.  W.  ORB,  Esq.,  Burlstsr-ftt-La>w. 


county  council  paid  to  the  district  surveyor  two 
sets  of  fees  in  respect  of  his  inspection  of  the 
party  wall,  which  was  the  dangerous  structure 
in  question,  and  claimed  to  recover  the  two  sets 
of  fees  from  the  owners.  They  •■  had  already 
recovered  one  set  of  fees  from  one  of  the  owners. 
Held,  that  the  varty  wall  was  only  one  dangerous 
structure  within  the  meaning  of  the  Act,  and 
that  the  county  council  were  entitled  to  recover 
only  one  set  of  fees  in  respect  of  the  surveyors 
inspection  of  the  same. 

Case  stated  by  the  metropolitan  police  magistrate 
at  Worship- street  Police-court. 

1.  On  the  3rd  Nov.  1904  the  respondent  (Barnet 
Sheinman)  appeared  before  the  magistrate  at  the 
Worship- street  Police-court  to  answer  a  complaint 
by  which  the  appellants  sought  to  recover  from 
the  respondent  the  sum  of  SI.  3s.  4d.  for  expenses 
incurred  by  the  appellants — the  London  County 
Council— in  carrying  into  force  the  provisions 
of  the  London  Building  Act  1894  with  respect  to 
a  structure  at  the  rear  of  No.  2,  Black  Lion-yard, 
in  the  borough  of  Stepney. 

2.  22.  5«.  of  that  sum  of  3J.  3s.  Ad.  was  for 
district  surveyor's  fees  paid  by  the  appellants  for 
surveys,  inspections,  and  reports  as  to  the  pre- 
mises. The  magistrate  made  an  order  against 
the  respondent  for  the  balance,  but  refused  to 
include  the  above  sum  of  22.  5s.  in  such  order, 
subject  to  the  following  case. 

3.  The  respondent  was  the  owner  of  premises 
at  the  rear  of  No.  9,  Black  Lion-yard,  in  the 
borough  of  Stepney ;  Messrs.  Webster  were  the 
owners  of  stables  in  Great  Garden-street  in  the 
same  borough,  the  stables  adjoining  the  respon- 
dent's premises.  The  wall  between  the  build- 
ing formerly  standing  on  the  respondent's  pre- 
mises and  Messrs.  Webster's  stables  was  a 
party  wall.  Shortly  before  the  taking  of  the 
steps  hereinafter  referred  to,  the  respondent's 
building,:  with  the  exception  of  the  party  wall, 
had  been  taken  down  with  a  view  to  rebuilding 
it,  and  he  was  about  to  commence  such  re- 
building. 

4.  The  party  wall  having  become  dangerous, 
the  steps  prescribed  by  the  dangerous  structures 

S revisions  of  the  London  Building  Act  1894  were 
uly  taken  with  regard  to  it  These  steps  were : 
(a)  Under  sect.  103,  requirement  of  survey  by 
the  district  surveyor.  (6)  Under  sect.  105,  certifi- 
cate of  the  district  surveyor,  (c)  Under  sect  106, 
notice  to  the  owner  and  occupier  to  take  down 
or  secure  the  dangerous  structure,  (d)  Inspection 
by  district  surveyor  and  report  by  him  as  to  the 
progress  of  the  works,  (e)  Under  sect.  107,  com- 
plaint by  the  appellants  to  the  magistrate  and 
summons  thereon.  (/)  Order  by  the  magistrate 
upon  such  complaint  ordering  the  owner  to  take 
down  or  secure  the  dangerous  structure  within 
six  weeks,  (g,  h,  t,  j.)  Further  inspections  by  the 
district  surveyor,  and  reports  by  aim  as  to  the 
progress  of  the  works.  Copies  of  the  above  docu- 
ments relating  to  the  respondent's  ownership  of 
the  wall  were  annexed  to  the  case.  The  steps 
taken  in  respect  of  Messrs.  Webster's  ownership, 
and  the  documents  relating  to  those  steps,  were 
mutatis  mutandis  the  same. 

5.  Subsequent  to  the  magistrate's  separate, 
orders  upon  the  respondent  and  Messrs.  Webster 
to  remedy  the  defects,  the  wall  was  reinstated 
and  the  danger  put  an  end  to. 
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6.  The  appellants  paid  to  the  district  surveyor 
in  respect  of  the  respondent's  ownership  of  the  wail 
the  fees  amounting  to  the  sum  of  21. 5«.,  specified  in 
the  account,  whereof  a  copy  was  annexed  to  and 
formed  part  of  this  case.  The  appellants  also 
paid  to  the  district  surveyor  similar  tees  amount- 
ing to  the  sum  of  21.  5s.  in  respect  of  Messrs. 
Webster's  ownership  of  the  wall. 

7.  The  appellants  demanded  and  received  from 
Messrs,  Webster  payment  of  the  last-mentioned 
sum  of  22.  5a.  The  appellants  also  demanded 
from  the  respondent  the  first-mentioned  sum  of 
22. 5«.,  but  he  failed  and  refused  to  pay  the  same 
or  any  part  thereof. 

8.  In  order  to  make  the  survey  required  by 
sect.  103,  and  to  make  his  subsequent  inspections, 
it  was  generally  necessary  for  the  district  sur- 
veyor upon  each  occasion  to  go  on  to  the  reef  in- 
dent's premises,  so  as  to  view  one  side  of  the 
party  wall,  and  then  off  the  respondent's  premises 
into  the  street  and  thence  on  to  the  premises  of 
Messrs.  Webster,  so  as  to  view  the  other  side  of 
the  party  wall,  or  vice  versa. 

9.  By  sect.  113  of  the  London  Building  Act 
1894  (57  &  58  Vict  c.  ooxiii.)  it  is  provided  as 
follows: 

Sect  113  (1).  There  shall  be  paid  to  the  district  sur- 
veyor, in  respect  of  his  servioes  under  this  part  of  this 
Act  in  relation  to  any  dangerous  structures,  the  fees 
specified  in  part  2  of  the  3rd  schedule  to  this  Act.  (2) 
Prorided  that  if  any  special  servioe  is  required  to  be 
performed  by  the  distriot  surveyor  under  this  part  of  this 
Act,  for  which  no  fee  is  specified  in  the  said  schedule,  the 
council  may  order  such  fee  to  be  paid  for  that  servioe 
as  they  think  fit.  (3)  All  fees  paid  to  any  surveyor 
by  virtue  of  this  section  shall  be  deemed  to  be  expenses 
inourred  by  the  council  in  the  matter  of  the  dangerous 
strnoture  in  respect  of  which  suoh  fees  are  paid, 
end  shall  be  recoverable  by  them  from  the  owner 
accordingly. 

Sect  166.  All  offences,  penalties,  costs,  and  expenses 
under  this  Act,  or  any  by-law  made  under  this  Act, 
directed  to  be  prosecuted  or  recovered  in  a  summary 
manner,  or  the  prosecution  or  recovery  of  which  is 
not  otherwise  provided  for,  may  be  prosecuted  and 
recovered  in  manner  directed  by  the  Summary  Jurisdic- 
tion Acts. 

• 

The  3rd  schedule  deals  with  fees  payable  to 
district  surveyors,  and  part  2  of  the  3rd  schedule 
to  the  Act  is  as  follows : 

On  Dangerous  Structures. — On  each  dangerous  struc- 
ture, where  there  are  not  more  than  four  adjoining  or 
marly  contiguous  structures  in  the  same  ownership :  (1) 
For  making  a  survey  of  the  structure  reported  as 
dangerous,  and  certifying  opinion  thereon,  <fco.  [The 
fess  for  the  different  servioes  rendered  follow,  but  as 
there  was  no  dispute  as  to  the  amount  charged,  but 
only  as  to  whether  there  could  be  two  separate  sets 
of  charges,  it  is  unnecessary  further  to  set  them  out.] 

10.  The  appellants  contended  that  two  sets  of 
steps  had  properly  been  taken  in  respect  of  the 
party  wall ;  that  it  was,  so  far  as  the  respondent 
was  concerned,  either  the  remainder  of  his  old 
building  or  the  commencement  of  his  new 
building ;  and  that  the  fees  in  question  had  been 
properly  paid  by  them  to  the  district  surveyor, 
and  were  recoverable  from  the  respondent. 

11.  The  magistrate  made  an  order  upon  the 
respondent  to  pay  to  the  appellants  the  fees  which 
he  held  to  be  due  to  them  under  part  4  of  the 
3rd  schedule  for  preparation  and  service  of 
notices,  Ac.,  for  the  purpose  of  bringing  home  to 


the  respondent  his  responsibility  as  part  owner  of 
the  party  wall;  but  he  held  that,  as  there  was 
only  one  dangerous  structure  in  question, 
namely,  the  party  wall,  and  as  the  fees  under 
Part  2  of  the  3rd  schedule  were  payable  only 
upon  "  each  "  dangerous  strnoture,  he  would  have 
been  wrong — one  set  of  fees  having  already  been 
paid  by  Messrs.  Webster — to  have  awarded  a 
second  set  of  fees  for  the  performance  of  one  set 
of  duties  upon  one  dangerous  structure. 

He  was  of  opinion  that  both  sets  of  owners  of 
the  party  wall  were  jointly  and  severally  liable 
to  the  appellants  for  one  set  of  fees,  but  not  for 
two,  for  one  dangerous  structure.  Messrs. 
Webster  would  have  a  right  of  action  against  the 
respondent  for  the  fees  they  had  paid  if  the 
default  was  totally  his,  or  a  proportion  in  the  case 
of  partial  default,  > 

It  was  a  fallacy,  to  his  mind,  to  say  that  there 
should  be  as  many  sets  of  fees  as  there  happened 
to  be  sets  of  owners  of  one  dangerous  structure. 
There  was  no  difference   in   principle  whether  ■ 
persons  were  jointly  owners  of  the  whole  fabric  of 
a  dangerous  structure  or,  as   in  this  case,  of  a 
party  wall  of  one  side  ad  medium  filum.    He  quite 
appreciated  that  one  side  of  a  party  wall  might' 
be  an  independent  dangerous  structure,  as  when 
brick 3  were  dangerously  loose  on  one  side,  and  he 
had  so  dealt  with  a  party  wall ;  but  in  this  case 
all  through  the  party  wall  had  been  treated  as  a 
whole,  and  no  distinction  had  been  made  with  , 
regard  to  the  different  sides. 

He  thought,  too,  it  was  an  eaual  fallacy  sug- 
gested in  par.  8,  that  because  ft"  it  was  necessary 
for  the  district  surveyor  upon  each  occasion  to  go 
on  to  the  respondent's  premises  so  as  to  view  one 
side  of  the  party  wall,  and  then  off  the  respon- 
dent's premises  into  the  street  and  thence  on  to 
the  premises  of  Messrs.  Webster,  so  as  to  view 
the  other  side  of  the  party  wall,  or  vice  versa" 
two  sets  of  fees  were  payable  for  the  distriot  sur- 
veyor's services.  If  this  argument  could  be 
accepted,  and  a  dangerous  structure  was  so  large 
or  awkwardly  situated  that  it  abotted  upon  twelve  . 
different  tenements,  and  an  inspection  from  each 
was  necessary,  the  distriot  surveyor  would  be 
entitled  to  twelve  sets  of  fees  instead  of  one. 
According  to  the  schedule,  the  amount  of  the  fees  * 
was  to  be  determined,  not  by  the  number  of  points  ■ 
of  view  from  which  the  distriot  surveyor  might 
inspect,  or  the  number  of  owners  who  might  be  ' 
made  responsible,  but  by  the  number  of  squares  in 
area  and  the  number  of  stories. 

So  far  as  the  appellants'  contention  in  par.  10 
was  concerned,  he  was  unable  to  follow  it.    It 
was  clear  that  there  was  no  building  whatever  • 
existent  upon  the  respondent's  ground  except  his 
part  of   tne  party  wall,  and  it  seemed  to  him 
utterly  immaterial  whether  the  party  wall  was  the 
remainder  of  an  old,  or  the  commencement  of  a  > 
new,  building.    All  through  the  proceedings  the  - 
only  structure  mentioned  or  brought  into  ques-  ' 
tion  was  a  "  party  wall." 

12.  He  accordingly  refused    to    adjudge   the  - 
respondent  to  pay  the  21.  5s.  claimed,  or  any  part 
of  it,  in  respect  of  the  distriot  surveyor's  fees. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  so  refusing. 
If  he  was  right,  fids  appeal  was  to  be  dismissed. 
If  wrong,  the  case  was  to  be  remitted  to  him  in  . 
order  that  he  might  give  effect  to  the  decision  of 
the  court. 
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Daldy  for  the  appellants.— The  appellants  were 
entitled  to  recover  the  two  sets  of  fees.  The 
section  of  the  London  Building  Act  1894  which 
gives  the  fees  to  district  surveyors  in  respect  of 
their  services  as  to  dangerous  structures  is 
sect  113,  and  the  fees  are  to  be  as  specified  in 
part  2  of  the  3rd  schedule.  Bv  that  sonedule  the 
fees  are  to  be  in  respect  of  "each  dangerous 
structure  "  for  making  a  survey  of  the  structure 
and  certifying  opinion  thereon.  Here  there  were 
two  dangerous  structures,  and  in  such  case  the 
Act  requires  two  sets  of  proceedings,  notices,  and 
so  forth.  If  there  are  two  adjoining  houses 
belonging  to  different  owners  and  one  party  wall 
between  them,  the  party  wall  affects  both  houses; 
and,  if  the  party  wall  is  itself  a  dangerous  struc- 
ture, two  sets  of  notices  have  to  be  given,  and  the 
surveyor  has  really  to  inspect  each  side  of  the 
party  wall  in  relation  to  the  two  buildings,  and 
there  are  in  fact  two  dangerous  structures  to  be 
inspected.  The  fact  that  the  party  wall  stands 
between  the  stables  of  one  owner  and  vacant  land 
of  another  owner  can  make  no  difference.  The 
surveyor  had  to  go  from  one  set  of  premises  on  to 
the  other  set  of  premises  to  make  his  inspection. 
A  dangerous  party  wall  between  two  structures 
affects  the  two  structures,  and  forms  two 
dangerous  structures  within  the  meaning  of  the 
Act. 

Woodfin,  for  the  respondent,   was  not  called 
upon. 

Lord  Alvbbstonb,  C.J. — In  this  case  the 
London  County  Council  have  paid  their  surveyor 
two  sets  of  fees,  and  they  did  that,  of  oourse,  no 
doubt  because  they  thought  he  was  entitled  to 
have  them.  Having  been  paid  one  set  of  fees  by 
Messrs.  Webster,  they  are  now  seeking  to  recover 
the  other  set  of  fees  under  sub-sect  3  of  sect.  113 
of  the  London  Building  Act  1894r,  as  being 
expenses  incurred  by  the  council  and  recoverable 
from  the  owner.  We  have  nothing  to  do  with 
what  might  have  been  the  rights  between  the 
parties  as  to  the  half  of  the  fees  which  were  paid 
by  Messrs.  Webster.  In  what  I  think  is  a  very 
clearly  reasoned  judgment,  the  learned  magis- 
trate has  pointed  out  that  there  might  be  a  right 
of  contribution,  or  possibly  in  some  circumstances 
a  right  even  to  get  them  all  from  one  person,  but 
that  is  not  what  we  have  to  deal  with.  The  ques- 
tion raised  here  is,  Can  the  London  County 
Council  recover,  on  the  facts  of  this  case,  two 
sets  of  fees  from  the  owner  P  Now,  counsel  for 
the  appellants  has  argued  very  clearly  and 
forcibly  that,  inasmuch  as  a  party  wall  may 
affect  two  structures,  the  houses  on  either  side, 
therefore  the  inspection  of  the  relation  of  that 
party  wall  to  each  of  those  structures  is  in  effect 
the  inspection  of  two  dangerous  buildings.  I  do 
not  think  I  have  put  his  argument  unfairly ;  I 
think  that  is  substantially  what  his  argument 
was.  Now,  it  seems  to  me  that  we  cannot  possibly 
adopt  that  contention  when  we  are  dealing  with 
a  party  wall.  Party  walls,  of  oourse,  are  perfectly 
well-known  things ;  they  are  walls  in  which  both 
owners  have  certain  rights;  they  have  certain 
obligations  with  regard  to  interfering  with  them, 
and  with  regard  to  their  thickness,  and  with 
regard  to  other  matters.  In  this  case  notice  was 
given  with  reference  to  a  party  wall;  that  was 
the  dangerous  structure.  The  surveyor's  fees 
are  for  making  a  survey  of  the  structure  reported 


as  dangerous,  and  certifying  opinion  thereon. 
In  my  opinion  no  surveyor  would  do  his  duty  if 
he  only  looked  at  one  side  of  a  party  wall  and 
did  not  go  round  to  the  other  side  and  see  the 
other  side,  qven  from  the  point  of  view  of  dealing 
with  the  one  owner  on  the  one  side.  Therefore 
it  seems  to  me  that  the  statute  has  contemplated 
— or  rather  the  framers  of  it,  who,  of  course,  knew 
perfectly  well  all  about  party  walls,  have  con- 
templated— tbe  structure  as  suoh  ;  and  if  the 
structure  is  a  party  wail,  in  my  opinion,  the 
schedule  onlv  contemplated  one  set  of  fees  for 
doing  what  is  there  required  to  be  done  with 
reference  to  that  party  wall.  I  think,  therefore, 
that  the  magistrate's  decision  in  this  case  was 
perfectly  right,  and  I  think  his  reasons  are  ex- 
tremely dear,  and  therefore  there  is  no  ground  at 
all  for  interfering  with  his  decision. 

Lawbancb,  J. — I  entirely  agree. 


Ridley,  J. — I  agree. 


Appeal  dismissed. 


Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitor  for  the  respondent,  A.  E.  Lambert. 


Friday,  Aug.  4, 1905. 

(Before  Lawrancb  and  Ridley,  JJ.) 

Batchblob  (app.)  v.  Stublbt  (resp.).  (a). 

Metropolis— By-law  —  Litter  in  streets  —  Repug- 
nancy to  statute. 

By  a  by-law  of  the  London  County  Council  made 
under  sect.  23  of  the  Municipal  Corporations  Act 
1882  and  sect.  16  of  the  Local  Government  Act 
1888 : "  No  person  shall  sweep  or  otherwise  remove 
from  any  shop,  house,  or  vehicle  into  any  street 
any  waste  paper,  shavings,  or  other  refuse,  or, 
being  a  costermonger,  newsvendor,  or  other  street 
trader,  throw  down  and  leave  in  any  street  any 
waste  paper,  shavinqs,  or  other  refuse.  .  .  . 
Any  person  who  shall  offend  against  any  of  these 
by-law*  shall  be  liable  for  each  offence  to  a  fine 
not  exceeding  40s/' 

An  information  was  preferred  within  the  metropolis 
for  contravening  this  by-law,  which  was  dis- 
missed on  the  ground  that  the  by-law  was  nitre 
vires  as  dealing  with  a  nuisance  already  punish- 
able when  the  by-law  was  made,  under  sect  60 
of  the  Metropolitan  Police  Act  1839,  which 
imposes  a  penalty  on  any  person  "  who  in  any 
thoroughfare  shall  throw  or  lay  .  .  .  any 
litter  or  rubbish." 

Held,  that  the  by-law  was  good. 

Case  stated. 

The  appellant  was  a  police  constable  of  the 
metropolitan  police  force. 

On  the  15th  Aug.  1904  information  was  laid 
and  a  summons  applied  for  by  him  against  the 
respondent,  charging  that  he  on  the  10th  Aug.  1904. 
at  Nile-street,  within  the  metropolitan  district, 
being  a  street  trader,  did  unlawfully  throw  down 
and  leave  in  the  street  a  quantity  of  shavinss 
and  waste  paper,  contrary  to  the  by-law  of  the 
London  County  Council,  which  summons  was 
granted. 

On  the  hearing  of  the  summons  on  the  23rd 
Aug.  1904,  at  the  Worship-street  Police-court,  it 

(a)  Beported  by  W.  oi  B.  Hsbbmt,  Esq.,  B«rrlst«r-*t-Uw. 
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was  proved  that  the  respondent  was  a  shopkeeper 
and  a  street  trader  who  used  for  the  purposes  of 
bis  trade  a  street  stall  standing  in  the  roadway 
of  a  certain  pnblio  street  known  as  Nile- street, 
Hoxton,  in  the  borough  of  Shoreditoh ;  that  the 
respondent  was  so  using  a  street  stall  in  the  street 
an  the  -evening  of  the  10th  Aug.  1904,  and  at  10.15 
p.m.  on  that  evening  he  threw  down  and  left  in  the 
roadway  of  the  street  under  his  stall  a  quantity — 
estimated  at  one  bushel  or  one  bushel*and  a  haft — 
of  shavings  and  waste  paper,  he  having  been 
previously  notified  by  the  appellant  that  to  do  so 
was  contrary  to  the  above-mentioned  by-law,  and 
that  the  shavings  and  waste  paper  remained  in  the 
street  until  11.30  p.m.  on  the  same  evening, 
when  it  was  removed  by  the  council  of  the  said 
borough.  There  was  no  evidence  of  there  being 
anything   offensive    in    the   condition    of    the 

Siper  and  shavings,    or    that   they  were  in   a 
rty  state  when  so  thrown  down  and  left  as 
above  mentioned. 

The  by-law,  so  far  as  it  is  material  to  this  case, 
is  as  follows : 

Waste  paper,  refuse,  advertising  bills,  broken  glass, 
Ac.  No  person  shall  (1)  sweep  or  remove  from  any 
•hop,  bouse,  or  vehicle  into  any  street,  any  waste  paper, 
•havings,  or  other  refuse,  or,  beiog  a  oostermonger, 
Dtwsvendor,  or  other  tracer,  throw  down  and  leave  in 
any  street  asy  waste  paper,  shavings,  or  other  refuse. 
.  .  .  Any  person  who  shall  offend  against  any  of 
thaw  by-laws  shall  be  liable  for  each  offence  to  a  fine 
not  exceeding  40f . 

The  by-law  was  made  on  the  12th  May  1903  by 
the  London  County  Council  for  the  good  rule 
and  government  of  the  county  of  London  in 
pursuance  of  the  provisions  of  sect.  23  of  the 
Mnnioipal  Corporations  Act  1882  and  sect.  16  of 
the  Local  Government  Act  1888. 

It  was  contended  on  behalf  of  the  respondent 
that  so  much  of  the  by-law  as  related  to  throwing 
down  and  leaving  in  any  street  any  waste  paper, 
shavings,  or  other  refuse  was  ultra  vires  of  the 
London  County  Council,  and  that,  while  the 
by-law  purported  to  be  for  the  good  rule  and 
government  of  the  county  of  London,  it  was  in 
met  one  dealing  with  the  suppression  and  pre- 
vention of  nuisances  already  punishable  in  a 
summary  manner  by  virtue  of  sub- sect.  3  of 
sect  60  of  the  Metropolitan  Police  Act  1839, 
which  enacts  that  "every  person  who  in  any 
thoroughfare  shall  throw  or  lav  any  litter  or 
rubbish  shall  be  liable  to  a  penalty  of  not  more 
than  40s.  for  every  such  offence,"  and  that  the 
proceedings  against  the  respondent  should  have 
been  taken  under  such  last- mentioned  statute ; 
that  the  throwing  down  of  rubbish  constituted  a 
nuisance,  and  was  not  a  question  of  the  good  rule 
and  government  of  the  county  of  London,  and 
that  the  county  council  under  their  admitted 
power  to  make  by-laws  for  the  good  rule  and 
government  of  the  county  of  London  could  not 
make  a  valid  by-law  prohibiting  a  nuisance 
already  punishable  as  aforesaid. 

On  behalf  of  the  appellant  it  was  contended 
that  sect.  23  (1)  of  the  Municipal  Corporations 
Act  1888  authorised  the  making  of  by-laws  for 
the  good  rule  and  government  of  the  county,  or  for 
the  suppression,  &c,  of  nuisances  not  already 
punishable  by  virtue  of  any  Act  in  force  through- 
out the  borough ;  that  the  by-law  was  solely,  as 
on  the  face  of  it  it  purported  to  be,  one  for  the 
Mao.  Cas.— Vol.  XXII. 


good  rule  and  government  of  the  county,  and  that 
the  said  by-law  dealt  with  matters  not  necessarily 
falling  within  the  provisions  of  the  Metropolitan 
Police  Act  1839,  s.  60  (3),  and  was  not  repugnant 
to  any  statutory  enactment  in  force  in  the 
county  of  London ;  that  the  by-law  was  good  in 
law;  and  that  upon  the  facts  above  mentioned 
the  respondent  snould  be  convicted  upon  the 
summons. 

The  magistrate  was  of  opinion  that  so  much  of 
the  by-law  as  related  to  the  subject-matter  of  the 
information  was  ultra  vires  of  the  London  County 
Council ;  that  the  facts  as  above  set  forth,  if 
proved,  constituted  a  nuisance  punishable  by 
virtue  of  the  Metropolitan  Police  Act  1839, 
8.  60  (3),  under  whioh  proceedings  against  the 
respondent  should  have  been  taken,  and  that  the 
by-law  dealt  with  a  nuisance; — that  is,  the  casting 
of  rubbish  in  the  public  street — which  was  already 
punishable  under  the  existing  law  in  force  in  the 
county  of  London,  and  that,  this  being  so,  it  could 
not  be  validly  made  under  the  power  of  the  council 
to  make  by-laws  for  the  good  rule  and  government 
of  the  county  of  London. 

He  therefore  dismissed  the  information. 

Bodkin  for  the  appellant. 

The  respondent  did  not  appear. 

Lawbancb,  J. — This  by-law  is  not  ultra  vires, 
nor  is  it  repugnant  to  the  statute. 

Ridley,  J. — I  agree. 


Appeal  allowed. 


Solicitor:  W.  A.  Blaxland. 


Friday,  Aug.  4, 1905. 

(Before  Lord  Alyebstone,  C.J.,  Lawrance  and 

Ridley,  J  J.) 

London  County  Council  (apps.)  v. 
Schewzik  (reap.),  (a) 
Metropolis — Building  line — Projection — Structure 
—Illuminated  advertisement — London  Building 
Act  1894  (57  &  58  Vict,  c  ccxiii.). 

An  iron  framework  filled  in  on  the  front  and  sides 
with  leaded  glass  and  covered  over  on  the  top  with 
zinc,  about  10ft.  Gin.  long  and  about  5ft.  6in. 
high  from  the  bottom  to  the  top  of  the  gable,  and 
coming  forward  4ft.  9in.from  the  front  wall  of 
the  building,  the  bottom  being  lift,  from  the 
pavement,  and  illuminated  from  within  and  fixed 
to  the  wall  of  the  building  by  bolts  and  stay-rods, 
is  not  a  structure  erected  beyond  the  general 
line  of  buildings  within  sect.  22  (1),  nor  a  pro- 
jection within  sect.  73  (8)  of  the  London  Building 
Act  1894. 

Case  stated  on  two  informations  preferred  by  the 
appellants  against  the  respondent  (a)  for  that  he 
unlawfully  erected  a  structure  beyond  the  general 
line  of  building?  of  a  street,  in  contravention  of 
sect.  22  (1)  of  Part  3  of  the  London  Building 
Act  1894,  without  the  consent  in  writing  of  the 
appellants ;  and  (o)  that  he  unlawfully  extended 
from  a  building  a  projection  beyond  the  general 
line  of  buildings  without  the  permission  of  the 
appellants,  contrary  to  sect.  73  (8)  of  that  Act. 

At  the  hearing  of  the  two  informations  the 
following  facts  were  either  proved  or  admitted : — 

(a)  Reported  by  W.  pi  B.  Hbbbkbt,  Esq.,  B*rrl*ter-av-L»w. 
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The  respondent  is  the  proprietor  of  certain 
premises  situate  at  No.  86a,  Brick-lane,  and  known 
as  the  Russian  Vapour  Baths,  and  he  bad  caused 
to  be  placed  over  the  doorway  leading  to  the  baths 
jbhe  thing  complained  of,  which  is  hereinafter 
referred  to  as  the  alleged  structure  or  projection. 

The  alleged  structure  or  projection  consisted  of 
an  iron  framework  filled  in  on  the  front  and  sides 
with  leaded  glass  and  covered  over  on  the  top  with 
zinc,  and  was  about  10ft.  6in.  long,  about  5ft.  6in. 
high  from  tbe  bottom  to  the  top  of  the  gable,  and 
came  forward  about  4ft.  9in.  from  the  front  wall 
of  the  building,  the  bottom  being  about  lift, 
above  the  pavement.  There  were  Tetters  on  the 
glass  of  the  alleged  structure  or  projection  form- 
ing on  the  front  the  words  "  The  Russian  Vapour 
Baths,"  and  on  the  sides  "Vapour  Baths," 
indicating  the  position  of  the  baths,  and  these 
were  made  visible  at  night  by  means  of  about 
twenty  electric  lights  arranged  inside. 

The  alleged  structure  or  projection  was  beyond 
the  general  line  of  buildings  as  defined  by  the 
superintending  architect,  and  was  erected  without 
the  consent  in  writing  of  the  appellants. 

Tbe  alleged  structure  or  projection  was  fixed 
to  the  front  wall  of  the  building  by  means  of  six 
bolts  at  the  bottom  and  two  stay-rods  at  the  top, 
which  latter  went  right  through  the  wall. 

The  appellants  contended  that  the  respondent 
had  erected  and  brought  forward  a  structure 
in  contravention  of  the  provisions  of  Part  3  of 
the  London  Building  Act  1894,  and  that  he 
had  also  extended  a  projection  from  the  building 
in  contravention  of  sect.  73  (8)  of  the  Act,  and 
they  relied  upon  the  oases  of  Cobwrg  Hotel  v. 
London  County  Council  (81  L.  T.  Rep.  450)  and 
London  County  Council  v.  Illuminated  Advertise- 
ments Company  91  (L.  T.  Rep.  352 ;  (1904)  2  K.  B. 
886). 

The  respondent  contended  that  the  alleged 
structure  or  projection  was  neither  a  structure 
nor  a  projection  within  the  meaning  of  the 
sections  above  referred  to.  He  relied  upon  the 
cases  of  Hull  v.  London  County  Council  (84  L.  T. 
Rep.  160 ;  (1901)  1  K.  B.  580)  and  London  County 
Council  v.  Illuminated  Advertisements  Company, 
above  cited,  and  referred  to  sect.  164  (I)  of  the 
London  Building  Act  1894 

Upon  the  above  facts  the  magistrate  came  to 
the  conclusion  that  the  alleged  structure  or  pro- 
jection was  not  a  structure  within  the  meaning  of 
Part  3  of  the  London  Building  Act  1894,  nor 
was  it  ejusdem  generis  with  any  of  the  matters  or 
things  described  or  referred  to  in  Part  3,  nor  was 
it  a  projection  within  the  meaning  of  sect.  73  (8) 
of  the  Act,  nor  ejusdem  generis  with  any  of  the 
matters  or  things  described  or  referred  to  in  any 
part  of  that  section.  He  was  further  of  opinion 
that  there  was  no  necessity  to  strain  the  wording 
of  the  sections  above  referred  to,  inasmuch  as 
there  was  a  provision  in  the  Act  for  dealiog 
with  oases  of  this  kind,  it  being  provided  by 
Part  14,  sect.  164  (1),  that  the  council  might 
make  by-laws  with  respect  to  (inter  alia)  "the 
regulation  of  lamps,  signs,  or  other  structures 
overhanging  the  public  way." 

He  therefore  dismissed  both  the  informations. 

Avory,  K.C.  and  Daldy  for  the  appellants. — 
This  iron  framework  was  a  structure  erected 
beyond  the  general  line  of  buildings,  and  is  within 
sect.  22  (1)  of  the  London  Building  Act  1894. 


That  question  was  considered  in  CobUrg  Hotel  v. 
London  County  Council  (81  L.  T.  Rep.  450), 
where  it  was  held  that  an  iron  and  glass  portico 
which  projected  beyond  the  general  building  line, 
and  which  was  dovetailed  into  the  main  wall  of  tbe 
building,  was  within  sect.  22.  The  magistrate 
was  also  wrong  in  holding  that  this  was  not  a 
projection  within  sect.  73  (8;.  Hull  ▼.  London 
County  Council  (84  L.  T.  Rep.  160 ;  (1901)  1  K.B. 
580),  upon  which  the  magistrate  decided,  was 
different  from  this  case  in  its  facts,  and  consider- 
able doubt  as  to  the  correctness  of  that  decision 
was  shown  in  London  County  Council  v.  Illumi- 
nated Advertisements  Company  (91  L.  T.  Rap. 
352 ;  (1904)  2  K.  B.  886). 

Danckwerts,  K.C.  and  J.  B.  Randolph  for  the 
respondent.  —  Although  the  facta  in  Hull  v. 
London  County  Council  (sup.)  may  not  be  identical 
with  this  case,  the  reasoning  in  that  case  applies 
to  this  one.  Neither  sects.  22  nor  73  apply  to 
a  lamp  of  this  description.  Both  thoae  sections 
apply  to  buildings,  and  the  way  in  which  the 
appellants  could  deal  with  this  lamp  is  by 
making  by-laws  under  sect  164.  As  the  council 
can  make  by-laws  for  the  regulation  of  lamps  of 
this  kind,  that  power  would  be  useless  if  they 
could  prohibit  them  under  sects.  22  or  73. 

Lord  Alvee8TONE,  C.J.— I  do  not  withdraw 
anything  which  I  have  said  myself,  but  I  only 
speak  for  myself  in  this  matter,  as  to  not  being 
satisfied  with  (he  decision  in  HuWs  case,  hot 
it  was  a  considered  judgment  of  two  very  le  inwd 
judges,  and  the  reasoning  of  the  case,  which  I 
will  refer  to  in  a  moment,  undoubtedly  applies  to 
this  case.  Now,  we  all  are  of  opinion  that  this 
structure  (I  will  refer  in  a  moment  to  it)  was  not 
within  sect.  22,  and  I  only  refer  by  way  of  reference 
to  what  I  ventured  to  say  in  London  County 
Council  v.  Illuminated  Advertisements  Company 
with  regard  to  the  other  sections  which  imme- 
diately follow  sect  22  to  indicate  that  I  think 
sect.  22  is  a  building  section,  and  does  not  mean 
to  refer  to  or  include  things  which  are  added  on 
to  buildings.  It  is  not  necessary  to  say  more  than 
that,  beyond,  perhaps,  this:  that  there  is  no 
finding  which  would  bring  this  structure  within 
the  case  of  Coburg  Hotel  v.  London  County 
Council.  As  I  understand  it  (and  this  bears  upon 
something  which  I  have  to  say  in  a  moment),  it 
is  really  a  structure  which  is  hung  from  the  wall 
by  two  stay*  rods,  there  being  six  bolts  at  the 
bottom  which,  no  doubt,  steady  it,  and  I  daresay 
tend  to  support  it.  I  think  the  principle  of  HuU  v. 
London  County  Council  is  this :  that  sect.  73  forma 
part  of  a  group  of  sections  which  were  dealing 
with  the  question  of  the  construction  of  buildings. 
I  do  not  refer  again  to  all  the  sub-sections  which 
Mr.  Avory  and  Mr.  Danokwerts  took  us  through. 
I  will  merely  say  that  it  refers  to  such  things  si 
balconies,  verandahs,  outside  steps,  large  boards, 
cornices,  pipes,  shop  fronts,  copings,  and  whatever 
the  architectural  decorations  may  be.  Therefore 
I  think,  looking  at  the  section,  it  is  easy  to  see  that, 
at  anv  rate,  there  is  ground  for  contending  that 
the  view  which  was  taken  by  Sir  Gainsford  Brooa 
and  Phillimore,  J.  in  that  case  was  the  right 
one,  although  I  should  have  been  better  pleased 
had  the  matter  been  looked  at  from  rather  a 
broader  standpoint.  1  come  clearly  to  the  opinion 
that  this  is  a  projection  from  the  building,  and  I 
think  that  ought  to  be  distinctly  stated.    I  think 
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no  one  can  look  at  this  thing  without  seeing  that 
it  is  a  projection  from  the  building.    But  that 
will  not  do.   If  my  brother  Bruce  is  right,  a  mere 
projection  from  the  building  is  not  of   itself 
sufficient,  and  this  argument  is  brought  out  again 
in  relief,  that  there  are  a  considerable  number  of 
projections  from  buildings  and  undoubted  pro- 
jections from   buildings   which,  either  adopting 
the  reasoning  of  my  brother  Sir  Gainsford  Bruce, 
or  accepting,  I  will  not   say  the    admissions, 
because  we  ought  not  to  rely  on  the  admission 
of  any  counsel,  do  not  fall  within  the  section.    I 
particularly  call  attention  to  those  very  heavy 
lamps    which    are   hung    on  big   brackets   let 
into*  the   wall   of    the  character   of    those   in 
the  photograph  which  Mr.  Danckwerts  showed 
me,  which  was  exactly  what  I  meant  to  describe 
when  1    said   that  there  are  a   large  number 
of   structures   in   the     shape    of  large   lamps 
as  rigidly  fixed  to  the  wall  as  this  is  which,  on 
the  reasoning  of  my  brother  Bruce,  and  possibly 
on  the  view  taken  or  presented  in  argument,  do 
not  come  within  this  section.    Therefore  it  does 
seem  to  me  that  there  are  a  considerable  number 
of  projections  which  are  open  to  the  same  obser- 
vation as  this  is  which  do  not  come  within  sect.  73, 
and,  speaking  for  myself,  1  do  not  accept  the 
argument  that  the  London  County  Council  could 
not  deal  with  them  under  sect  164.    I  quite 
understand  Mr.  Avory's  point  that  they  can  only 
regulate  them,  but  ic  seems  me  that  under  by- 
law* it  by  no  means  follows  that  there  may  not 
be  by-laws  as  to  their  structure  and  method  of 
erection,  and  how  they  are  to  be  fastened,  and 
all  that,  which  shall  make  them  subject  to  the 
approval  of  the  London  County  Council.     Be 
that  as  it  may,  I  do  not  think  the  matter  has  been 
left  absolutely  at  large  by  the  Legislature.    I 
think  there  are  sections  in  the  Act  whioh  apply 
to  it,  and  1  remember  that  this  is  prima  facie  a 
Building  Act ;  therefore  we  should  expect  to  find 
in  such  sections  as  sections  22  and  73  provisions 
with  regard  to  buildings.    It  seems  to  me  that, 
looked  at  fairly,  this  structure  is  in  the  nature  of 
a  hanging  porch  fastened  to  the  wall  of  a  building;, 
and  I  find,  so  far  as  I  am  concerned,  that  it 
undoubtedly  projects  from  the  buiding,  but  that 
it  does  not  project  from  the  building  in  the  sense 
of  sect.  73  as  construed  by  the  Court  of  Queen's 
Bench  in  the  case  of  Hull,  Although  I  personally 
should  have  been  more  satisfied  had  the  decision 
in  HuWs  case  dealt  with  the  question  on  broader 
lines,  as  I  indicated  in  London  County  Council  v. 
IUuminaied  Advertisements  Company,  I  cannot 
see    any    distinction  or  ground  upon  whioh    I 
ought  to  distinguish  this  case  from  Hull's  case. 
I  only  desire  to  say,  coming  to  that  conclusion, 
there  is  an  important  matter  which  I  have  men- 
tioned more  than  once  since  I  have  been  sitting  in 
this  court,  and  I  refer  to  it  again  because  of  its 
extreme  importance,  and  that  is  with  regard  to  the 
uniformity  of  decisions  in  this  court.    The  Court 
of  Appeal  have  recently  recognised  that  it  is 
desirable  in  the  interests  of  people,  and  in  order 
that  people  may  know  with  certainty  where  they 
are,  that  courts  of  co-ordinate  jurisdiction  should 
follow  their  own  decisions  unless  they  are  grave 
grounds,  such  as  mistake,  or  something  which 
enables  them  to  say  the  previous  decision  ought  not 
to  be  binding  upon  them.    I  have  no  doubt  that 
the  matter  can  be  so  arranged  that  this  matter  can 
be  reviewed  by  the  Court  of  Appeal.    There  is  no 


difficulty  about  that  being  done  if  it  is  really 
desired  to  take  the  matter  farther.  Bat,  failing 
that,  as  I  cannot  on  any  ground  satisfactory  to 
my  own  mind,  distinguish  the  principle  of  this 
case  from  the  principle  of  Hull  v.  London  County 
Council,  and  only  for  myself  expressing  doubts  as 
to  whether  it  ought  to  be  so  decided,  because  I  do 
think  it  is  a  projection  from  the  building,  I  come 
to  the  conclusion  this  this  appeal  should  be 
dismissed. 

Lawbancb,  J. — I  am  of  the  same  opinion.  I 
come  to  the  conclusion  that  the  Hull  case  was 
rightly  decided.  It  seems  to  me,  looking  carefully 
at  the  Act,  that  the  definition  in  sect.  73  does  not 
cover  the  structure,  if  I  may  call  it  so,  and  as  it 
is  called  farther  on,  which  we  are  considering  at 
the  present  moment.  Part  9,  sect.  102,  contains 
the  true  definition  of  this  particular  sort  of  thing 
affixed  to  a  building.  In  this  case  this  paxt  of  the 
Act  says :  "  The  expression  *  structure '  includes 
any  building,  wall,  or  other  structure  "—and  it 
has  not  appeared  anywhere  in  the  Act  before 
sect.  73 — "or  anything  affixed  to  or  project- 
ing from  any  wall  or  other  structure."  That  is 
the  very  thing  described  in  words;  and  it  is 
exactly  what  this  is,  not  a  part  of  the  building,  but 
something  affixed  to  and  projecting  from  a  build- 
ing, wall,  or  other  structure.  If  that  language 
had  been  used  in  sect.  73, 1  should  have  come  to 
the  conclusion  that  Hull  v.  London  County 
Council  had  been  improperly  decided.  The 
matter  may  be  dealt  with,  I  think,  by  sect.  164. 
How  far  it  may  be  dealt  with  by  that  it  is  not 
necessary  to  decide  at  the  present  moment,  but 
power  is  given  to  make  by-laws  for  the  regulation 
of  lamps,  signs,  and  other  structures  overhanging 
the  public  highway.  So  that  in  two  parts  of  the 
statute  you  have  this  very  structure  itself,  this 
projection,  dealt  with,  and  in  the  important  part- 
viz  ,  in  sect.  73— it  is  not  dealt  with.  That  leads 
me  to  the  conclusion  that  Hull's  case  was  rightly 
decided,  and  I  am  willing  to  follow  it  in  this 
decision. 

Ridley,  J. — In  this  case  I  agree  with  the 
court,  but  I  must  say  that,  speaking  personally, 
I  should  have  come  to  the  conclusion  that  this 
structure  is  a  projection  extending  from  the 
building  within  the  meaning  of  sect.  73.  I  do 
not  think  it  is  a  building  connected  with  part  of 
the  building  itself,  and  therefore  it  is  not  within 
that  part  of  the  judgment  whioh  I  gave  in 
Coburg  Hotel  v.  London  County  Council,  but  I 
should  have  thought  it  was  a  projection.  I 
agree  that  according  to  sect.  73  there  has  to  be 
something  of  a  permanent  character,  something 
permanently  attached  to  the  building,  something 
which  is  not  merely  to  be  regarded  as  tempo- 
rarily put  there,  nor  of  a  light  character,  whioh, 
to  use  the  words  of  HuU  v.  London  County 
Council,  does  not  extend  over  the  roadway.  But 
when  you  get  a  permanently  constructed  frame- 
work such  as  the  present  one  attached  to  the 
building  to  whioh  it  is  attached,  I  should  have 
thought  that  it  was  a  projection  within  the  mean- 
ing of  sect.  73,  and  that  we  outeht  so  to  regard  it.  I 
am  hampered,  therefore,  in  the  present  instance 
by  the  previous  decision  of  Hull  v.  London  County 
Council.  If  that  case  is  to  be  taken  to  apply  to  a 
projection  like  the  present,  I  think  it  is  wrong.  I 
should  certainly  have  come  to  the  contrary  con- 
clusion myself,  but  I  follow  what  the  Lord  Chief 
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Justice  say 8,  and  I  consider  myself  bound  by 
that.    Before,  bowever,  I  conclude  what  I  have  to 
say,  I  wish  to  point  out  that  in  that  case  I  cannot 
help  thinking  the  court  was  more  or  less  influenced 
in  coming  to  the  conclusion  at  which  they  arrived 
by  considering  the  way  in  which  that  sign  or 
wooden  box  was  attached  to  the  wall,  and  the 
fact  that  there  was  a  space  between  it  and  the 
wall,  but  it  did  not  extend  at  all  over  the  high- 
way, and  generally  the  small  and  insignificant 
character  of  that  which  was  the  subject  of  the 
case.   If  you  take  the  reasoning  of  Bruce,  J.,  you 
see  that  he  said  this :  "  A  projection  from  the 
building  means  a  part  of  a  building  projecting  or 
jutting  out;  it  means  a  prominence  extending 
from  the  building  in  the  sense  of  coming  out  from 
the  building  as  part  of  the  building.    Now,  I 
think  this  does.    I  think  in  the  general  sense  of 
those  words  this  framework  does.    If  the  words 
are  taken  in  this  sense,  they  fall  in  with  the  scope 
of  the  section.    It  is  quite  clear  that  the  object 
of  the  section  is  to  preserve  the  width  of  the 
street  and  the  general  line  of  building  frontage 
in  order  to  maintain  architectural  uniformity." 
In  the  case  with  which  he  was  dealing,  I  do  not 
think  anyone  could  have  said  that  the  wooden 
box  did  interfere  with  the  width  of  the  street,  or 
the  general  line  of  building  frontage,  nor  had  it 
anything  to  do  with  the  maintenance  of  archi- 
tectural uniformity ;  but  when  you  take  a  frame- 
work of  this  kind,  which  projects  solidly  and  for 
a  considerable  distance  over  the   highway,  on 
which  the  public  are  accustomed  to  walk,  it  seems 
to  me  that,  if  one  is  to  judge  of  the  proper  meaning 
of  this  section  by  considering  what  the  object  of 
it  was,  this  was  within  the  object  of  the  section, 
while  the  other  was  not.    It  is  easy  enough  when 
you  get  a  small  matter  to  deal  with,  such  as  a 
lamp  might  be,  or  as  the  box  was  in  the  Hull  case, 
to  deal  with  that  under  sect.  164.    The  power  to 
regulate  it  is  sufficient.    But  when  you  have  a 
structure  like  this,  and  I  do  not  use  the  word 
structure  advisedly — I  mean  a  framework  of  a 
heavy  kind  like  this — projecting  from  a  building 
as  this  was,  then  it  appears  to  me  that  a  different 
series  of  considerations  arise.    We  want  more 
than  a  regulation ;  we  want  a  power  which  will 
enable  one  to  do  that  which  sect.  73  does  enable 
the  London  County  Council  to  do  with  regard  to 
architectural  projections.  However,  although  that 
is  my  view,  I  am  unable  to  say  that  what  I  have 
been  pointing  out  as  possibly  the  reason  which 
actuated  the  court  in  the  case  of  Hull  v.  London 
County  Council  is  really  the  distinction  between 
the  two.    I  do  not,  however,  pretend  to  say  that  it 
is.  I  think  I  must  adopt  the  reasoning  in  Hull  v. 
London  County  Council,  and  agree  with  the  rest 
of  the  court,  but  I  should  if  1  had  been  left  to 
myself,  and  without  that  decision,  have  come  to 
the  conclusion  that  it  could  have  been  dealt  with 
as  a  projection  under  sect.  73.  Appgal  AUmitg^ 

Solicitors:    W.   A.    Blaxland;    Pritckard  and 
Englefield. 


Monday,  Aug.  7, 1905. 

(Before   Lord  Alvebstone,    C.J.,   Law&ahci 

and  Ridley,  JJ.) 

Parkinson  (app.)  v.  McNaib  (reap.),  (a) 

Food   and  drugs — Margarine—"  Parcel w — Afar. 
garine  Act  1887  (50  &  51  Vict.  c.  29),  s.  6. 

Six  rounded  pieces  of  margarine  placed  in  the  form 
of  a  triangle  so  that  three  form  the  base,  two 
being  placed  upon  the  three  and  one  upon  the 
two,  all  touching,  sufficiently  form  one  "parcel" 
within  sect.  6  of  the  Margarine  Act  1887. 

Case  stated  on  an  information  preferred  under 
sect.  6  of  the  Margarine  Act  1887  (50  &  51  Vict 
c  29)  by  the  appellant  against  the  respondent  for 
that  he  the  respondent  on  the  7th  Oct  1904,  then 
being  a  person  dealing  in  margarine,  did  expose 
margarine  for  sale  by  retail,  and  did  fail  to  hate 
attached  to  each  parcel  thereof,  so  exposed  and 
in  such  manner  as  to  be  clearly  visible  to  the 
purchaser,  a  label  marked  in  printed  capital  letten 
not  less  than  one  and  a  half  indies  square 
"  Margarine." 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  proved : — 

The  respondent  exposed  for  sale  in  the  window 
of  his  shop  six  separate  rounded  pieces  of  mar- 
garine, ascertained  beforehand  to  weigh  one  pound 
each,  arranged  in  the  form  of  a  triangle  and  set 
one  upon  the  other  upright  upon  a  base  formed 
on  a  flat  board,  three  such  pieces  of  one  pound 
weight  each  of  margarine  forming  the  base  of  the 
triangle,  and  two  other  similar  pieces  being  placed 
above  the  before-mentioned  three  pieces,  and  one 
other  similar  piece  above  the  two  pieces. 

Each  of  the  six  pieces  of  margarine  was  partly 
covered  with  paper,  but  the  paper  was  in  each 
case  arranged  so  as  to  leave  the  surface  of  the 
margarine  uncovered  and  visible  in  front,  a 
portion  only  being  covered  by  such  paper. 

There  was  no  single  wrapper  or  fastening  of  any 
kind  common  to  all  the  pieces  of  margarine. 

A  label  marked  in  printed  capital  letters  one 
and  a  half  inches  square  "Margarine"  was  placed 
at  the  foot  of  the  triangular  group  so  as  to  extend 
across  the  whole  of  the  bottom  portion  of  the 
three  lowest  pieces  of  margarine  and  no  other, 
and  no  part  of  that  label  was  covered  up. 

The  appellant  thereupon  bought  from  the 
respondent  for  the  price  of  lOd.  the  piece  of 
margarine  on  which  a  ticket  marked  "  lOd."  wai 
placed.  The  respondent  lifted  the  piece  from  the 
top  of  the  triangular  group  using  no  implement 
to  separate  it  from  the  remaining  pieces. 

The  respondent  contended  that  the  provision 
of  sect.  6  of  the  Margarine  Act  1887  had  bees 
sufficiently  complied  with  for  the  reason  that  the 
piece  of  margarine  in  which  the  ticket  marked 
"  lOd."  was  placed  was  not  itself  a  parcel,  and  that 
there  was  only  one  parcel,  which  consisted  of  the 
whole  of  the  triangular  group  built  up  on  the  flat 
board  composed  of  the  six  separate  pieces  of  mar- 
garine,  and  that  to  such  parcel  a  label  was 
attached  in  accordance  with  the  provisions  of  the 
section. 

The  appellant  contended  that  the  provisions  of 
the  section  had  not  been  sufficiently  complied 
with  for  the  reason  that  the  one  pound  piece  of 
margarine  inclosed  or  wrapped  when  exposed  for 
sale  in  which  the  ticket  marked  **  lOcZ.*'  was  placed 
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was  a  parcel  of  margarine  exposed  for  sale  by 
retail,  and  that  to  such  parcel  so  exposed  there 
was  not  attached  in  such  manner  as  to  be  clearly 
visible  to  the  purchaser  a  label  as  required  by 
the  section. 

The  justices  found  that  the  six  separate  pounds 
of  margarine  placed  together  in  the  form  of  a 
pyramid  touched   eaqh   other   and  formed  one 

Siroel  which  was  sufficiently  identified  by  the 
bel  attached  thereto. 
They  therefore  dismissed  the  information. 

Douglas  Bartley  for  the  appellant. 

Avory,  K.C.  and  H  M.  Finch  for  the  respon- 
dent. 

Lord  Alybr8TONE,  C.J. — In  this  case  the  six 
pieces  were  formed  into  one  triangle,  and  there 
was  one  label  across  them  all.  In  a  case  of  this 
kind  it  all  depends  upon  how  the  things  are 
arranged.  Here  the  justices  have  found  that  the 
six  separate  pounds  touched  and  formed  one 
parcel,  and  we  certainly  shall  not  interfere  with 
that  finding.  The  real  thing  is  to  protect  the 
purchaser.  That  is  the  intention  of  the  Act,  and 
that  has  been  done  here.  The  appeal  must  be 
dismissed. 

Lawbancb  and  Ridley,  JJ.  concurred. 

Judgment  accordingly. 

Solicitors:  Snow,  Fox,  and  Higginson,  for 
Harcouri  E.  Clare,  Preston;  Neve,  Beck,  and 
Kir  by,  for  Walmsley  P.  Kay,  Darren. 


Monday,  Aug.  7, 1905. 

(Before  Lord  Alvbbstonb,  C.J.,  Lawbancb  and 

Ridley,  JJ.) 

London  County  Council  (apps.)  v.  Collins 

(reap.),  (a) 

Metropolis — Formation  of  or  laying  out  new  street — 
Conditions  of  sanction  by  London  County  Council 
—Erection  of  new  building  upon  either  side  or 
upon  site  abutting  upon  roadway — London 
Building  Act  1894  (57  &  58  Vict  e.  ccziii.). 

Q.  was  the  owner  of  a  piece  of  land  bounded  by  two 
railways,  the  only  approach  being  through  a 
tunnelunder  one  of  the  railways.  He  submitted 
to  the  L.C.C.  a  plan  for  a  proposed  road  which 
was  to  go  through  the  tunnel  (which  was  to  be 
widened)  and  across  the  piece  of  land,  and  to 
cross  the  railway  on  the  other  side  of  the  land  by 
a  bridge  and  to  run  from  thence  into  a  highway. 

The  sanction  of  the  L.C.C.  to  this  plan  was  given 
on  the  condition  that  the  road  should  be  clearly 
defined  and  thrown  open  as  a  highway  within  a 
certain  time,  and  that  no  new  building  should 
be  commenced  to  be  erected  upon  either  side  of 
such  roadway ,  or  upon  a  site  abutting  on  such 
roadway,  unless  such  roadway  had  been  defined 
and  thrown  open  throughout  its  entire  length, 
and  other  conditions  had  been  complied  with. 

Owing  to  the  fact  that  C.  had  been  unable  to  come 
to  terms  with  the  railway  company  with  regard 
to  the  widening  of  the  tunnel  ana  the  building 
of  the  bridge,  he  had  been  unable  to  comply  with 
the  requirements  of  the  L.C.C,  but  he  leased  a 
piece  of  the  land  and  proceeded  to  erect  thereon 
a  factory  and  dwelling-house,  giving  his  lessee 
right  of  access  over  the  site  of  the  proposed  road, 
which  was  then  a  cart  trackway,  and  thence  over 

(•)  Bepartod  by  W.  »s  B.  Hibbkrt,  Esq.,  Bftrriator-ftt-Lftw. 


the  intervening  piece  of  land.  The  nearest  point 
of  the  plot  of  land  so  leased  to  the  site  of  the 
proposed  roadway  was  187/*.  He  also  proceeded 
to  put  fresh  clinkers  upon  the  roadway,  and 
extended  the  sewer  up  the  roadway,  with  which 
the  drainage  of  the  factory  was  connected. 
Held,  that  C,  had  not  commenced  to  form  or  lay 
out  the  new  street  or  roadway  sanctioned  by  the 
L.C.C,  and  that  he  had  not  commenced  to  erect 
new  buildings  upon  either  side  of  such  roadway, 
or  upon  a  site  abutting  on  such  roadway. 

Case  stated  on  an  information  preferred  on 
behalf  of  the  appellants  against  the  respondent  for 
that  he  did  unlawfully  commence  to  form  and  lay 
out  a  new  street  otherwise  than  in  accordance 
with  the  conditions  prescribed  by  the  appellants 
in  giving  their  sanction  to  the  formation  of  such 
street,  and  so  he  became  liable  to  the  penalties 
prescribed  by  sect.  200  (1)  of  the  London  Building 
Aot  1894. 

At  the  hearing  of  the  information  the  following 
facte  were  either  proved  or  admitted  by  both 
parties : — 

The  respondent  is  for  the  purposes  of  this  case 
the  owner  of  the  fee  simple  of  a  triangular  piece 
of  land  in  the  borough  of  Hammersmith,  in  the 
county  of  London,  situate  in  the  angle  formed  by 
the  junction  of  the  West  London  loop  of  the 
London  and  North- Western  Railway  with  the 
Mitre  Bridge  loop  of  the  railway,  and  bounded  on 
its  north-easternmost  side  by  the  first  mentioned 
of  such  loops,  and  on  the  southernmost  side  by 
the  last  mentioned  of  such  loops. 

The  only  approach  to  the  piece  of  land  is  by 
means  of  a  cartway  from  a  street,  known  as  the 
Hythe-road,  through  a  tunnel  16ft.  wide  con- 
structed under  and  through  the  Mitre  Bridge 
loop. 

A  plan  is  annexed  to  this  case  whereon  the 
piece  of  land  is  shown,  and  whereon  the  posi- 
tion of  each  of  the  loops  and  of  the  Hythe-road, 
and  of  a  street  known  as  Sorubbs-lane  (herein- 
after referred  to),  are  respectively  indicated. 
Upon  the  plan  is  also  shown  the  tunnel  under 
the  Mitre  Bridge  loop  and  the  cartway  from 
Hythe-road  by  means  of  which  the  piece  of  land 
is  approached  from  Hythe-road. 

There  are  and  have  been  since  the  construction 
of  the  Mitre  Bridge  loop,  in  or  about  the  year 
1877,  gates  across  the  cartway  upon  each  side  of 
the  loop  and  upon  the  boundary  of  the  railway 
company's  land,  and  the  railway  company  had  no 
right  to  shut  them  against  the  respondent  or  his 
tenants. 

In  or  about  the  year  1900  a  factory  was  erected 
by  a  company  called  the  Bostwiok  Grate  and 
Shutter  Company  Limited  upon  a  portion  of  the 
respondent's  piece  of  land,  which  portion  had  been 
leased  to  the  company  for  that  purpose  by  the 
respondent. 

With  the  land  so  leased  to  the  company  the 
respondent  granted  to  the  company  a  right  of 
way  for  foot  passengers  and  vehicles  to  and  from 
the  factory  over  the  cartway  therein  referred  to 
as  the  occupation  road  and  through  the  tunnel. 

Beyond  the  land  leased  to  the  company  and 
about  half  way  across  the  respondent's  piece  of 
land,  and  in  the  line  in  which  it  was  subsequently 
proposed  by  the  respondent  to  lay  out  a  new  street 
as  hereinafter  stated,  the  respondent  permitted, 
and  has  since  permitted,  the  Hammersmith  Yestry 
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(now  the  Hammersmith  Borough  Council)  to 
deposit  refuse  from  the  parish  (now  the  borough) 
of  Hammersmith. 

For  the  purpose  of  providing  a  means  of 
approach  to  the  factory,  and  also  to  enable  the 
carta  of  the  vestry  to  pass  over  the  respondent's 
piece  of  land  and  deposit  such  reiuse,  the  respon- 
dent made  a  rough  road  with  clinkers  from  the 
tunnel  to  the  point  marked  R  on  the  plan. 
The  approximate  position  of  the  rough  road  is 
shown  by  two  dotted  lines  on  the  plan. 

From  the  public  sewer  to  the  Hythe-road  as 
far  as  the  entrance  to  the  factory  (viz.,  as 
far  as  the  point  marked  S  on  the  plan)  the 
respondent  constructed  in  the  approach  to  his 
piece  of  land  and  in  the  cartway  an  18in.  sewer, 
which  served  for  the  drainage  of  the  factory,  but 
was,  by  arrangement  with  the  vestry  of  Hammer- 
smith, made  large  enough  to  serve  for  the  drainage 
of  a  street  across  the  respondent's  land  in  con- 
tinuation of  tbe  rough  road,  should  such  a  street 
be  afterwards  formed. 

The  appellants  thereupon  took  out  a  summons 
against  the  respondent  for  commencing  to  form 
or  lay  out  a  new  street  upon  his  piece  of  land. 

This  summons  was  heard  on  the  14th  Feb.  1900, 
and  the  magistrate  dismissed  it  on  the  ground 
that  the  respondent  had  not  by  his  aforesaid 
acts  formed  or  laid  out  a  new  street  upon  his 
land. 

On  the  18th  July  1903  the  respondent  submitted 
for  the  appellants  approval  plans  of  a  new  street 
he  proposed  to  lay  out  across  his  piece  of  land 
from  the  tunnel  to  and  over  the  West  London 
loop  so  as  to  communicate  between  the  Hythe- 
road  and  Sorubbs-lane.  Such  last-mentioned  plans 
were  accompanied  by  an  application  which  was  in 
the  following  terms — viz. : 

I  now  inclose  the  amended  plans  showing  the  bridge 
under  the  London  and  North -Western  Railway  widened 
to  40ft.,  also  showing  the  present  arob,  which  I  hope  will 
be  satisfactory  to  your  committee.  It  is  proposed  to 
make  it  a  continuation  of  Hythe-road  and  to  be  called 
by  that  name.  I  am  the  freeholder  of  the  whole  length 
of  the  road,  exoept  where  it  crosses  the  railway. 

On  the  27th  July  1903  the  appellants,  by  an 
order  of  that  date,  gave  their  written  sanction  to 
the  formation  or  laying  out  by  the  respondent, 
pursuant  to  the  application,  of  a  new  street  for 
carriage  traffic  to  lead  from  Scrubbs-lane  to 
Hythe-road,  Hammersmith.  The  order  was  in 
the  following  terms — viz.  : 

Now  the  council  does  by  this  order  sanction  the 
formation  or  laying  ont  of  snoh  street  subject  to  the 
following  conditions — that  is  to  say :  (1)  That  within  one 
year  from  the  date  of  this  order  the  roadway  of  the  pro- 
posed street  hereby  sanctioned  shall  be  dearly  defined 
throughout  by  posts  and  rails  or  so  otherwise  as  the 
connoil  shall  permit,  and  be  thrown  open  to  the  publio 
as  a  highway.  (2)  That  no  new  building  shall  be  com- 
menced to  be  erected  upon  either  side  of  snoh  roadway, 
or  upon  a  site  abutting  upon  snoh  roadway,  unless  snoh 
roadway  shall  have  been  and  shall  still  remain  so  defined 
and  tirown  open  throughout  its  entire  length  as  afore- 
said, and  unless  the  roadway  shall  have  been  and  shall 
still  remain  so  made  throughout,  as  regards  levels, 
direction,  width,  and  gradients,  as  to  comply  with  the 
provisions  of  any  statutes  and  by-laws  in  force  in 
London  regulating  streets  and  buildings,  and  unless 
snoh  roadway  shall  also  have  been  so  made  and 
shall  still  remain  as  to  aooord  with  the  said  plan  and 
sections  and  the  particulars  which  acoompanied  the 
application  for  the  sanction  contained  in  this  order, 


and  unless  the  name  of  the  street,  to  be  approved  by 
the  council,  shall  have  been  affixed  and  be  retained  at 
both  ends  of  the  street,  and  unless  the  bridge  over  the 
West  London  loop  of  the  London  and  North-Western 
Railway  shall  have  been  oonstruoted,  and  the  bridge 
carrying  the  Mitre  Bridge  loop  of  that  railway  over  toe 
new  street  shall  have  been  reconstructed. 

The  respondent  has  not^up  to  the  present  been 
able  to  come  to  terms  with  the  London  sad 
North-Western  Railway  Company  for  the  widen- 
ing of  the  tunnel  under  the  Mitre  Bridge  loop  of 
its  railway,  and  for  the  jonst ruction  of  a  bridge 
over  the  West  London  loop  of  its  railway,  and, 
being  unable  to  lay  out  or  form  the  proposed 
street  so  as  to  comply  with  the  requirements  of 
the  London  Building  Act  1894  with  respect  to 
the  width  and  construction  of  new  streets,  he  has 
been  and  is  still  unable  to  avail  himself  of  the 
aforesaid  sanction  of  the  appellants. 

In  or  about  Dec.  1903  terms  were  agreed  upon 
between  the  respondent  and  a  company  called 
Campbell  Smith  and  Co.  Limited  for  the  grant  to 
such  company  of  a  lease  for  a  term  of  years  of  a 
rectangular  piece  of  land,  part  of  the  land 
described  above,  bounded  on  the  south  by  the  Mitre 
Bridge  loop  of  tbe  London  and  North-Western 
Railway,  with  the  rectangular  piece  of  land  the 
respondent  was  to  grant  to  Campbell  Smith  and 
Co.  Limited  by  the  lease  a  right  of  way  to  pass 
with  or  without  carts,  waggons,  vans,  and  car- 
riages of  any  description  along  and  over  the  piece 
of  land  coloured  yellow  on  the  plan  drawn  in  the 
margin  of  the  said  lease  to  Hythe-road,  and 
also  along  and  over  any  road  leading  from  Hythe- 
road  to  Scrubbs-lane  which  might  thereafter  be 
made  and  opened  for  traffic  by  the  lessor,  bat 
without  the  benefit  of  any  other  rights  or  privi- 
leges over  or  in  respect  of  any  other  adjoining 
land  of  the  lessor.  The  terms  aforesaid  had  been 
reduced  into  a  form  of  a  draft  lease,  which  was 
produced  by  the  respondent  and  admitted  by  the 
appellants,  and  at  the  date  of  the  institution  of 
the  present  proceedings  Campbell  Smith  and  Go. 
Limited  were  in  occupation  of  the  rectangular 
piece  of  land  upon  which  at  or  about  the  time 
charged  in  the  information  there  were  in  course 
of  erecting  by  the  respondent  a  factory  and  aoare- 
tiker's  dwelling  and  office,  the  positions  of  which 
are  shown  respectively  on  the  plan. 

The  rectangular  piece  of  land  was  completely 
inclosed  by  fences  or  walls,  the  entrance  thereto 
being  by  means  of  a  gate  in  the  fence  or  wall  on 
its  north  side ;  187ft*  is  the  distance  from  the 
north-western  corner  of  the  rectangular  piece  of 
land,  which  corner  is  the  nearest  point  in  such 
land  to  the  line  of  the  alleged  new  street. 

Subsequently  to  the  dismissal  of  the  summons 
on  the  14th  Feb.  1900  hereinbefore  referred  to, 
the  respondent  from  time  to  time  placed  fresh 
clinkers  upon  the  rough  road,  and  subsequently 
to  the  14th  Feb.  1904  more  clinkers  were  placed 
upon  it,  and  in  this  way  it  became  better  made  up 
and  consolidated.  But  at  the  date  of  the  hearing 
it  could  be  described  as  only  discharging  the 
functions  of  a  rough  cart  track. 

The  respondent  also  in  Jan.  and  Feb.  1904 
extended  the  sewer  referred  to  above  for  a  distance 
of  about  100ft.  northwards  in  the  line  of  thorough 
road  to  a  manhole,  the  situation  of  which  is  shown 
on  the  plan,  and  constructed  and  connected  with 
such  manhole  a  12in.  drain  or  sewer  leading  to  a 
manhole  close  to  the  entrance  of  the  factory,  and 
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alto  shown  in  the  plan,  and  with  which  the 
drainage  of  the  factory  was  connected. 

Between  the  land  occupied  by  Campbell  Smith 
and  Co.  Limited  and  the  rough  road  the  respon- 
dent left  a  plot  of  land,  nearly  an  acre  in  extent, 
expressly  in  order  that  another  factory  might  be 
built  thereon,  if  ever  the  new  street  sanctioned 
by  the  appellants  as  aforesaid  should  be  made, 
and  with  the  intention  of  not  infringing  the  pro- 
visions of  the  London  Building  Act  1894  relating 
to  the  formation  of  new  streets.  The  roadway  of 
the  proposed  new  street  has  not  been  defined 
throughout  its  entire  length  or  thrown  open  to 
the  public  as  a  highway. 

The  appellants  contended  that  the  buildings 
above  referred  to  had  been  erected  upon  the 
eastern  side  of  the  roadway  of  the  proposed 
street,  and  upon  a  site  abutting  upon  such  road- 
way, in  breach  of  the  second  condition  of  the 
sanction. 

The  respondent  contended  that  he  had  not 
commenced  to  form  or  lay  out  a  street,  and  that 
the  factory  and  office  had  not  been  erected  upon 
either  side  of  the  roadway  of  anew  street,  or  upon 
a  site  abutting  upon  the  roadway  of  a  new  street, 
contrary  to  the  condition. 

The  magistrate  found  upon  the  facts  herein- 
before stated  that  the  respondent  by  repairing, 
strengthening,  and  draining  so  much  of  the 
rough  road  as  lay  between  Hythe-road  and  the 
manhole   had   shown  an  intention  to  alter  its 


original  temporary  character  and  to  keep  it  up 
for  the  permanent  purposes  of  the  two  factories, 
and  so  had  commenced  to  form  and  lay  out  so  much 
of  the  proposed  new  street  The  formation  and 
laying  out  of  the  remainder  thereof  still  remained 
merely  a  question  of  contingent  possibility ;  that 
the  factory  and  office  had  not  been  erected  upon 
either  side  of  the  roadway  of  the  street,  or  upon  a 
site  abutting  upon  such  roadway,  and  the  magis- 
trate therefore  held  that  the  respondent  had  not 
commenced  to  form  and  lay  out  a  street  otherwise 
than  in  accordance  with  the  conditions  prescribed 
by  the  London  County  Council  in  giving  their 
sanction  to  the  formation  of  such  street,  and 
that  no  breach  of  the  second  condition  had 
been  committed,  because  neither  of  the  build- 
ings abutted  upon  the  roadway,  and  because  the 
rite  <rf  sach  buildings  did  not  abut  upon  auch 
roadway. 

He  accordingly  dismissed  the  information. 

The  questions  of  law  for  the  opinion  of  the 
court  are :  (1)  Whether  he  was  right  in  holding 
that  upon  the  facte  stated  the  respondent  had 
commenced  to  lay  out  or  form  a  new  street  upon 
his  piece  of  land;  (2)  whether  he  was  right  in 
holding  that  upon  the  foots  stated  the  respondent 
had  not  commenced  to  form  and  lay  out  a  street 
otherwise  than  in  accordance  with  the  second  of 
the  conditions  prescribed  by  the  London  County 
Council  in  giving  their  sanction  to  the  formation 
by  the  respondent  of  the  proposed  street. 


Avory*  K.G.  and  DcUdy  for  the  appellants.—- 
The  erection  of  the  dwelling-house  and  factory 
shown  upon  the  plan  are  clear  breaches  of  the 
conditions  upon  which  the  sanction  of  the 
appellants  was  given.  The  site  upon  which  they 
are  placed  clearly  abuts  upon  the  road,  for  there 
is  access  from  the  site  to  the  road,  and  nothing 
between.    They  referred  to 

London  8chool  Board  v.  St.  Mary,  Islington,  83 

L.  T.  Bep.  504 ;  1  Q.  B.  Div.  65 ; 
Wakefield  Board  of  Health  v.  Lee,  35  L.  T.  Bep. 

481 ;  1  Ex.  Div.  336. 


In  the  first  of  those  cases  the  house  was  70ft.  or 
80ft  from  the  street,  and  the  access  to  it  was  by 
a  passage,  but  it  was  held  to  be  forming  the  street 
within  the  Metropolis  Local  Management  Act 
1855.  In  the  second  case  a  stream  was  between 
the  premises  and  the  street,  but  it  was  held 
that  they  fronted,  adjoined,  or  abutted  on  the 
street  within  the  Publio  Health  Act  1848.  In  this 
case,  therefore,  the  site  of  these  buildings  abate 
on  the  roadway.  Further,  by  what  the  respon- 
dent did  to  the  cart  track,  it  is  clear  that  he  com- 
menced to  form  and  lay  out  a  new  street. 
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Danckwerta,  KC.  and  R.  Cunningham  Glen  for 
the  respondent. — There  was  no  evidence  that  the 
respondent  began  to  form  or  lay  ont  a  new  street. 
All  that  he  did  was  to  strengthen  his  cart  track 
by  the  addition  of  clinkers  for  the  purpose  of 
taking  carts  on  his  land.  If  he  had  not  com- 
menced to  form  or  lay  out  a  new  street,  the  con- 
ditions imposed  by  the  council  are  quite  inopera- 
tive. Further,  the  respondent  has  not  commenced 
to  erect  a  bnilding  upon  either  side  of  the  roadway, 
or  upon  a  site  abutting  upon  such  roadway.  In 
this  case  the  nearest  corner  of  the  site  is  187ft. 
from  the  roadway,  and  there  are  intervening 
sites,  and  it  is  quite  different  from  London 
School  Board  v.  St.  Mary,  Islington  (sup.), 
where  the  house  was  connected  with  the  street  by 
a  private  passage  which  had  gates  opening  into 
the  street.  All  that  the  factory  had  here  was  a 
right  of  access,  and  that  right  of  access  cannot 
make  the  site  abut  on  the  roadway.  Again,  in 
Wakefield  Local  Board  v.  Lee  (sup.)  the  premise 
were  connected  with  the  street  by  a  bridge.  They 
albo  referred  to 

Lightbound  v.  Higher  Bebington  LocaX  Board,  53 

L.  T.  Rep.  812 ;  16  Q.  B.  Div.  577  ; 
Barnett  v.  Covell,  90  L.  T.  Rep.  29. 

Avory,  K.C.  in  reply. 

Lord  Alvebstone,  C.J. — I  have  come  to  the 
conclusion  that  the  decision  of  the  magistrate  in 
this  case  is  right.  I  am  not  sure  that  I  quite 
agree  with  the  way  in  which  he  has  put  it,  and  I 
think  that  I  should  not  quite  myself  be  disposed 
to  draw  the  same  inference  whish  he  has  drawn ; 
still,  substantially,  the  ground  of  my  decision  is 
that  he  did  not  rightly  find  that  the  respondent 
had  commenced  to  lay  out  and  form  a  new  street 
upon  this  piece  of  land.  At  the  same  time  I  also 
say  that,  upon  the  facts  stated  before  the  magis- 
trate, I  should  draw  a  rather  different  inference, 
and  I  am  disposed  to  draw  that,  having  regard  to 
the  power  that  we  have,  inasmuch  as  he  has  stated 
the  facts  very  fully  before  us.  The  difficulty  has 
undoubtedly  arisen  from  the  course  which  has 
been  adopted  by  the  respondent  in  connection 
with  his  application  for  the  sanction  for  the 
particular  road.  There  having  been  previous 
proceedings  in  the  year  1900,  with  regard  to  a 
suggestion  that  he  was  forming  a  new  road  north 
of  the  railway,  which  proceedings  were  decided 
in  his  favour,  in  the  year  1903  he  sent  in  a  plan 
which  in  substance  showed  what  he  called,  and 
rightly  called  from  one  point  of  view,  a  new  street 
all  the  way  from  Hy the-  road,  under  the  railway, 
to  Sorubbs-lane,  and  showing  a  new  bridge  over 
the  West  London  loop  of  the  London  and  North- 
Western  Railway.  At  that  time — it  has  been 
very  frankly  and  properly  admitted  by  Mr. 
Avory — there  was  in  fact  a  road  of  some  kind 
under  the  arch,  and  proceeding  a  short  distance 
on  the  north  side  of  the  railway;  but  I  think 
that  the  respondent  was  quite  right  to  treat  the 
whole  road  as  a  new  road,  for  the  purpose  of 
a  new  street,  and  that  has  a  bearing  upon  the 
view  I  take  with  regard  to  the  finding  of  the 
magistrate.  Why  I  think  it  right  that  it  should 
be  so  described  was  that  he  proposed  to  widen 
the  railway  bridge,  if  he  could  make  an 
arrangement  with  the  company,  and  make  a 
much  broader  road  beneath  the  railway,  so  that 
it  would  be  in  fact  a  continuous  road  of  one 
width  all  the  way  from  Hy  the-  road  to  Sorubbs- 


lane.  At  the  time  he  made  that  application 
he  submitted  to  a  condition — first,  that  the 
road  should  be  closed  in  and  fenced  in  within  a 
year ;  and,  secondly,  that  no  new  building  should 
be  commenced  to  be  erected  upon  either  side  of 
such  roadway,  or  upon  a  site  abutting  on  such 
roadway,  unless  such  roadway  shall  have  been  end 
shall  still  remain  so  defined  and  thrown  open 
throughout  its  entire  length  as  aforesaid,  and 
unless  such  roadway  shall  have  been  and  shall 
still  remain  so  made  throughout,  as  regards  levels, 
direction,  width,  and  gradients,  as  to  comply  with 
the  provisions  of  any  statute  and  by-laws  in  force 
in  London,  and  to  remain  in  accord  with  the  said 
plan  and  sections,  and  the  particulars  which 
accompanied  the  application  for  the  sanction.  At 
the  time  that  the  council  imposed  that  condition 
they  stated  that  "  the  imposition  of  the  condition 
is  to  secure  the  formation  or  layingoutof  the  street 
thereby  sanctioned  as  a  street  for  carriage  traffic 
in  exact  accordance  with  the  plans,  sections,  and 
particulars  submitted  with  the  application  for  the 
council's  sanction  thereto."  Whatever  may  be 
the  true  view  of  the  effect  of  that  condition,  it  is 
quite  obvious  that  it  was  not  imposed  in  any  way 
with  reference  to  back  land  properly  so  called.  It 
was  imposed  with  reference  to  the  street,  and  if 
it  had  been  intended  to  nay  that  there  should  be 
no  building  anywhere  within  the  distance  of  the 
road  right  and  left,  I  must  say  I  think  different 
words  ought  to  have  been  used.  It  is  unfortunate, 
in  view  of  what  has  happened,  that  the  respondent 
accepted  that  condition  without  any  appeal,  or 
without  getting  a  clear  definition  of  what  he  was 
to  be  restricted  from  doing.  But  if  I  had  thought 
that  there  was  evidence  on  which  the  magistrate 
had  come  to  the  conclusion,  or  could  have  come 
to  the  conclusion,  that  he  was  making  or  had 
commenced  to  make  tins  road  contemplated  by 
this  plan,  I  think,  speaking  for  myself,  much 
more  difficulty  would  have  arisen,  though  I 
will  indicate  that  upon  that  point  also  I  am 
not  prepared  to  overrule  the  magistrate's  deci- 
sion. Under  this  state  of  circumstances,  in  July 
1904  he  got  an  extension  for  another  year  and  a 
half — that  is  to  say,  at  the  time  these  proceedings 
were  taken  he  undoubtedly  had  got  oertain  powers 
and  privileges — that  is  to  say,  he  had  the  sanction 
of  the  London  County  Council  to  his  road.  Now 
I  come  to  the  statement  which  seems  to  me  to 
point  out  that  there  was  no  evidence  on  which 
the  magistrate  could  properly  find  that  he  had 
commenced  to  lay  out  this  road  contrary  to  the 
conditions  that  had  been  imposed  upon  him.  He 
states :  "  The  respondent  has  not  up  to  the  present 
been  able  to  come  to  terms  with  the  London 
and  North- Western  Railway  Company  for  the 
widening  of  the  said  tunnel  under  the  Mitre  Bridge 
loop  of  its  railway,  and  for  the  construction  of  a 
bridge  over  the  West  London  loop  of  its  railway, 
and,  being  unable  to  lay  out  or  form  the  proposed 
street  so  as  to  comply  with  the  requirements  of 
the  London  Building  Act  1894  with  respect  to  the 
width  and  construction  of  new  streets,  he  has 
been  and  is  still  unable  to  avail  himself  of  the 
aforesaid  sanction  of  the  appellants.'*  I  read 
that,  taken  by  itself,  to  be  a  finding  that  he  was 
not  in  fact  doing  anything  which  could  be  said  to 
be  only  the  carrying  out  of  the  formation  of  the 
proposed  street.  He  obviously  could  not  get  the 
sanction  unless  he  could  get  the  bridge  widened, 
and  I  think  it  does  almost  amount  to  a  clear 
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finding  that  the  scheme  had  become  abortive,  'or 
at  any  rate,  was  not  in  effective  operation  at  the 
time  the  proceedings  were  taken.    That  would 
have  been  a  clear  answer  to  this  case  but  for  what 
is  subsequently  stated  in  the  case.    But  what  has 
created  the  difficulty  is  that,  having  stated  that 
he  had  placed  fresh  clinkers  on  the  rough  road, 
and  subsequently,   after   the   14th   Feb.    1904, 
placed  more  clinkers,  and  he  had  also  extended 
the  sewer  a  distance  of,  I  think,  100ft.,  the  magis- 
trate  said:  "I  found  upon   the   facts   herein- 
before stated  that  the  respondent,  by  repairing, 
strengthening,  and  draining  so  much  of  the  said 
rough  road  as  lay  between  Hythe-road  and  the 
manhole,  had  shown  an  intention  to  alter  its 
original  temporary  character  and  to  keep  it  up  for 
the  permanent  purposes  of  two  factories,  and  so 
had  commenced  to  form  and  lay  out  so  much  of 
the  said  proposed  new  street."  If  that  was  meant 
to  be  a  finding  that  he  meant  to  lay  this  out  as  a 
street,  and  he  had  been  summoned  for  laying  it  out 
as  a  street  without  getting  any  consent  of  the 
local  authority,  1  could  have  understood  it,  but  it 
seems  to  me  we  ought  not  to  construe,  and  the 
magistrate  ought  not  to  hold,  that  in  doing  what 
he  did,  having  regard  to  the  fact  that  he  says 
that  he   is    unable  to    carry  out   the   original 
intention,  he  was  attempting  to  form  or  com- 
mencing to  form  the  street  which  had  been  the 
subject  of  the  authority  given  by  the  London 
County  Council.     That  being  so,  What  is  the 
proper  inference  to  draw  from  what  has  been 
done  ?    It  seems  to  me,  for  the  purpose  of  these 
proceedings  you  cannot  shut  your  eyes  to  the 
fact  that  there  was  oo-  existent  with  the  right  to 
form  a  new  street,  a  right  of  access — either  a 
public  or  private  right  to  access,  I  do  not  know 
which — to  the  north  side  of  the  railway  as  far  as 
the  point  S,  and  that  the  position  of  things  stated 
by  the   magistrate   is  that,  before  these  pro- 
ceedings were  taken,  there  was  this  sort  of  road 
going  up  as  far  as  S  which  was  originally  designed 
for  the  purpose  of  giving  access  to  Bostwick 
factory,  and  then  what  has  happened  afterwards 
has  been  an  exercise  of  the  rights  which  the 
respondent  undoubtedly  had  to  build  a  factory  on 
the  right-hand  side  in  the  position  it  was  built, 
and  to  allow  an  access  from  that  point  S  to  the 
factory;  that  is  confirmed  by  the  form  of  the 
lease,  which  gives  the  lessee  a  right  of  way  along 
the  yellow  strip  which  is  what  I  may  call  a  portion 
of  the  site  forming  a  right  of  way  to  the  site  of 
the  new  road,  and  then  along  a  portion  of  the 
site  and  then  under  the  arch,  but  it  is  obviously 
with  an  additional  right  over  the  new  street  when 
made.     It  is  not  what  I  should  call  consistent 
only  with  the  new  street  being  formed.    That  is 
the  state  of  things,  and  one  now  has  to  say, 
Ought  what  he  has  done  to  be  held  to  be  a  breach 
of  the  condition  P     I   am    not   sure  that  Mr. 
Danckwerte'  criticism  is  not  right.    I  am  not 
satisfied  that  it  is  to  be  construed  altogether 
as  an  undertaking.      I    think    it    is    a    con- 
dition of  a  provision,  but  still,  if  I  thought  what 
had    been    done    came    within    the    words    of 
that  undertaking  or  condition,  I  should  be  bound 
to  give  effect  to  it.    Construing  that  condition 
as  nearly  as  I  can,  I  think  it  is  a  condition  with 
reference  to  the  new  street  and  to  the  buildings 
and  sites  which  would  interfere  with  the  margin 
of  the  new  street,  with  possibly  the  frontage 
line  a  certain  distance  from  the  new  street,  or 
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a  oertain  distance  from  the  centre  line  of  the 
new  street,  and  a  variety  of  matters  of  that 
kind.  In  my  opinion,  it.  is  not  a  condition  that 
can  fairly  be  construed  to  refer  to  the  back  land. 
I  think  that,  taking  the  words,  "upon  either 
side  of  such  roadway,  or  upon  a  site  abutting  upon 
sucb  roadway,"  they  ought  to  be  construed  not  in 
the  extended  sense,  but  in  the  sense  of  dealing  with 
such  sites  as  will  have  an  operation  and  effect 
upon  the  roadway  as  such,  or,  in  other  words, 
to  take  their  reasons,  "shall  not  prevent  the 
rood  being  constructed  in  accordance  with  the 
plans,  sections,  and  particulars  submitted  to 
the  county  council."  1  desire  to  say  that  upon 
the  question  of  whether  or  not  this  factory  may 
be  held  to  abut  upon  the  street,  still  more, 
whether  it  may  be  held  to  front,  adjoin,  or  abut 
upon  the  street,  I  express  no  opinion.  I  must 
not  be  thought  to  have  decided  for  the  purposes  of 
sect.  150,  or  for  the  purpose  of  any  other  section, 
that  for  some  purpose  this  site  may  not  be  held 
to  abut  on  the  street.  My  present  opinion  is  that 
that  must  be  decided  by  reference  to  the  actual 
facts  as  they  exist  at  the  time,  and  the  words  of 
the  particular  section  under  which  the  charge- 
ability  or  under  which  the  obligation  is  sought 
to  be  imposed ;  bat,  taking  this  particular  con- 
dition, in  my  opinion  this  site  did  not  abut  upon 
the  street  within  the  meaning  of  that  condition. 
I  only  repeat  that  this  not  to  be  considered  that 
I  am  expressing  any  opinion  as  to  what  ought  to 
be  the  construction  of  the  word  "  abutting  "  or 
the  effect  of  any  sentence  in  which  "  abutting  " 
is  used  for  other  purposes,  but  I  come  to  the 
conclusion  that  this  gentleman  was  exercising 
rights  that  he  could  exercise  which  did  not  depend 
upon  the  formation  of  the  new  street ;  that  there 
is  nothing  in  the  condition  to  prevent  his  exer- 
cising these  rights,  it  being  conceded  that  he  has 
done  nothing  which  would  prevent  everything 
which  the  council  required  in  connection  with 
the  new  street  being  carried  into  effect,  if  that 
new  street  ever  had  been  made.  I  think,  there- 
fore, the  council  in  attempting  to  restrain  the 
use  of  this  back  land  under  the  circumstances 
are  going  beyond  their  powers,  and  that  the 
view  taken  by  the  magistrate  is  the  cor- 
rect view.  I  have  also  indicated  incidentally 
that  I  think  that,  if  the  finding  of  the  magis- 
trate that  he  was  commencing  to  form  a  new 
street  means  commencing  to  form  the  new  street, 
I  think  there  was  no  evidence  in  support  of  that 
finding.  In  all  probability  the  finding  of  the 
magistrate  was  more  with  reference  to  the  actual 
act  done  as  having  relation  to  some  street  rather 
than  having  relation  to  the  particular  street  which 
was  the  subject-matter.  I  think,  therefore,  the 
appeal  must  be  dismissed. 

Lawrance,  J. — I  am  of  the  same  opinion.  I 
quite  agree  that  there  is  difficulty,  and,  1  may  say, 
considerable  difficulty,  in  reconciling  the  two 
findings  of  the  learned  magistrate.  It  seems  to 
me  that  the  second  finding  is  conclusive  of  this 
case,  and  therefore  I  pass  over  the  first  without 
any  remark,  as  being  what  my  Lord  has  said  with 
regard  to  it.  It  seems  to  me  that  the  state  of 
things  was  this,  that  the  respondent  was  anxious 
to  £et  this  new  road  over  this  property ;  for  that 
purpose  he  had  to  make  arrangements  with  two 
railway  companies  to  get  a  tunnel  widened  and  a 
bridge  over  their  line,  and  for  that  purpose  he 
entered  into  a  bargain,  I  may  call  it,  with  the 
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London  County  Council  that  he  should  have  a 
year  for  the  purpose  of  carrying  that  out.  That 
was  afterwards  increased  to  two  and  a  half  years, 
and  daring  that  time  one  of  the  conditions  on 
which  he  agreed  t)  do  that  was  that  he  should 
not  build  any  bouse  or  other  building  abutting 
upon  what  might  be,  and  would  be  if  he  could 
make  arrangements  with  the  railway  company,  a 
new  road  over  his  property.  The  inference  I 
draw  from  what  has  been  done  is  this,  that  when 
he  built  these  new  works  he  had  in  his  mind  the 
difficulty  that  would  arise  if  he  broke  the  condi- 
tions, and  that  he  purposely  avoided  doing  so, 
and  that  he  ultimately  carried  out  the  condition 
he  had  made  with  the  London  County  Council  by 
not  building  something  abutting.  I  agree  with 
the  learned  magistrate  there  that  he  was  right, 
and  I  am  bound  by  his  finding  on  that,  that  the 
building  did  not  abut  on  the  roadway,  and  that 
was  purposely  done  in  order  to  prevent  him 
breaking  a  condition  he  had  made.  I  think  that 
was  done  in  this  way.  He  said :  "  If  I  do  not  get 
the  road,  if  the  railway  companies  will  not  help  me 
to  make  the  bridge  and  increase  the  tannel  at 
the  other  end,  then  I  shall  have  a  building  there 
which  has  still  got  a  right  of  way  out  from  my 
land  under  the  Mitre  Bridge  loop,  aB  it  is  called, 
on  the  London  and  North- Western  Railway,  and 
in  doing  that  I  am  not  infringing  any  conditions 
I  have  made."  Under  those  circumstances,  that 
seem 8  to  me  the  proper  inference  to  be  drawn. 
With  regard  to  what  the  learned  magistrate 
meant  by  the  first  finding  I  am  not  quite  sure, 
but  by  the  second  finding  he  has  found  that 
the  site  of  the  buildings  does  not  abut  upon 
the  proposed  new  road,  and  therefore  there 
was  no  breach  of  the  condition  of  the  London 
County  Council.  I  cannot  see  myself — it  may 
be  my  fault — how  the  London  County  Council 
should  have  been  damnified  in  the  slightest 
degree  by  what  had  been  done  in  this  case,  and 
why  they  should  think  it  necessary  to  fight  this 
case. 

Ridley,  J. — I  agree  with  the  judgments  which 
have  been  given,  but  I  wish  to  add  a  few  words. 
It  appears  to  me  that  unless  the  respondent  com- 
menced to  form  and  lay  out  a  street  otherwise 
than  in  accordance  with  the  conditions  which  had 
been  prescribed  by  the  appellants,  he  could  not 
have  been  convicted  on  these  proceedings.  I  do  not 
regard  it  as  a  breach  of  a  contract  or  a  breach  of 
a  bargain  that  had  been  entered  into  between  him 
and  the  London  County  Council.  I  regard  it  as  a 
question  whether  or  not  he  had  done  a  thing  which 
amounted  to  an  offence  within  the  London  Build- 
ing Act  1894,  s.  200 :  Had  he  commenced  to  form  or 
lay  out  a  street  otherwise  than  in  accordance  with 
the  condition  prescribed  P  The  condition  which 
is  prescribed,  which  is  in  controversy  here,  is  that 
no  new  building  shall  be  commenced  to  be  erected 
upon  either  side  of  such  roadway,  or  upon  the  site 
abutting  upon  such  roadway,  unless  he  had  laid 
out  the  street.  With  regard  to  the  first  finding 
of  the  learned  magistrate,  he  says  that  he  thinks 
there  may  have  been  a  commencement  to  form 
and  lay  out  a  street,  because  the  respondent  had, 
if  I  may  put  it  exactly  as  it  is  found  in  the  case, 
"placed  fresh  clinkers  upon  the  certain  rough 
road"  which  existed  on  the  portion  marked  S 
for  a  certain  distance  np  the  road,  because  he  had 
placed  fresh  clinkers  upon  that  rough  road,  and, 
subsequently,  on  the  14th  Feb.  1904  put  on  more 


clinkers,  and  in  this  way  it  became  better  made 
up  and  consolidated,  but  at  the  date  of  the  hearing 
it  could  be  described  as  only  discharging  the 
functions  of  a  rough  cart  track.  From  that  state 
of  facts  it  is  alleged  that  he  commenoed  to  form 
and  lay  out  a  new  street.  It  seems  to  me,  under 
the  circumstances  as  they  were  then,  that  be  had 
not  got  an  access  to  the  new  street  at  either  end, 
and  the  proper  inference  has  been  put  on  these 
facts  by  my  Lord  and  by  my  brother  Lawrance.  I 
agree  with  them  in  thinking  it  is  not  the  right 
finding.  What  was  really  being  done  was  to 
utilise  a  portion  of  the  back  land  by  putting  these 
clinkers  on  the  rough  road,  and  by  providing  an 
access  which  would  start  from  that  road  and  go 
along  the  land  which  was  ultimately  actually  ro 
adjoin  the  street  if  it  ever  should  be  made. 
Under  those  circumstances  I  do  not  think  he  did 
commence  to  form  and  lay  out  a  street.  I  agree 
that  the  case  is  open  to  some  difficulty,  bnt  still 
that  is  the  conclusion  at  which  I  have  arrived. 
On  the  other  point,  whether  this  is  a  site  abutting 
on  the  street  m  question,  whether  it  was  a  case  in 
which  he  had  laid  out  the  street,  whether  it  was  a 
case  in  which  a  building  had  been  commenced  to 
be  erected  "  upon  either  bide  of  such  roadway,  or 
upon  the  site  abutting  upon  such  roadway,'' 
I  think  (although  I  agree  that  this  is  a  matter 
of  some  nicety),  first,  that  it  was  not  upon 
either  side  of  the  roadway ;  and,  secondly,  I  am 
inclined  to  think  that  it  was  not  on  a  site  that 
abutted  upon  that  roadway.  It  is  true,  indeed, 
that  Mr.  Avory  has  succeeded  in  showing  that  we 
are  not  to  read  that  word  "  abut "  in  a  narrow 
sense  as  it  might  be  and  would  be  used,  I  think 
necessarily,  it  it  was  a  matter  of  pure  convey- 
ancing, and  that  you  have  to  look  at  the  general 
objects  and  circumstances  of  the  Act  of  Parlia- 
ment which  is  dealing  with  this  matter,  before 
you  interpret  the  word  which  is  used.  Bat, 
although  that  is  so,  I  must  say  that  I  should  not, 
even  using  the  word  in  a  wider  sense,  be  prepared 
to  say  (speaking  for  myself)  that  where  there  is 
a  site,  as  this  one  was,  a  square  site  marked  round 
by  black  lines,  with  a  mode  of  access  provided  as 
this  one  was  on  the  side  of  a  different  site  and 
another  piece  of  land,  tbat  that  site  does  abat 
on  the  street  at  all.  It  is  quite  true  that  when 
you  come  to  look  at  the  authorities  which  were 
quoted,  the  first  one — viz.,  School  Board  for 
London  v.  Vestry  of  St.  Mary,  Islington,  33  L.  T. 
Rep.  504;  1 Q.  B.  65)  decided  under  sect.  105  of  the 
Metropolis  Local  Management  Act — you  find  that 
the  words  which  are  contained  in  that  section— viz., 
"  fronting  and  forming  the  street " — are  read  as 
including  houses  which  do  not  actually  adjoin  the 
street ;  and  also  in  Wakefield  Local  Board  v. 
Lee,  decided  on  the  Public  Health  Act  1848,  s.  69, 
which  section  contained  words  precisely  similar, 
I  think,  to  those  in  sect.  150  of  the  Public  Health 
Act  1875,  "  premises  fronting,  adjoining,  or 
abutting,"  Grove  and  Field,  JJ.  both  said  that 
the  premises  in  question  were  really  fronting, 
adjoining,  or  abutting,  one  or  the  other.  That  is 
what  was  said  by  Grove,  J.,  and  Field,  J.  appears  to 
have  concurred  in  the  judgment  which  he  gave. 
It  is  true  that  they  came  to  that  conclusion,  bat, 
speaking  personally,  to  my  own  thinking,  the 
reasoning  of  Cleasby,  B.  upon  the  word  "  abet- 
ting "  is  the  more  convincing  and  the  more  ace* 
rate.  There  was,  in  that  case,  merely  a  small 
stream  between  the  premises  in  question  and  the 
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land  upon  which  it  was  said  to  abut,  and  there 
were  three  bridges  across  it.  He  said  that  in  his 
view  the  premises  did  not,  under  those  circum- 
stances, abut  upon  the  land ;  they  adjoined  it.  I 
think  you  can  use  the  word  "  adjoining  as  meaning 
that  it  would  include  such  a  case  as  that,  but 
abutting  I  should  have  thought  you  could  not,  and 
I  find  there  is  good  authority  for  the  distinction 
in  the  judgment  of  Bo  wen,  L.J.  in  the  case  of 
Lightbound  r.  Higher  Bebington  Local  Board  (53 
L.  T.  Rep.  812 ;  16  Q.  B  Div.  577).  I  think, 
therefore,  if  this  question  should  arise  again  upon 
what  is  to  be  the  proper  meaning  of  the  words 
"  abutting  upon,"  there  will  be  some  reason  for 
reconsidering  the  decisions  of  the  past,  and  per- 
haps some  difficulty  in  arriving  at  the  proper  inter- 
pretation which  is  to  be  put  upon  toe  words.  1 
Boould  rather  not  express  a  final  opinion  upon 
that  point,  because  I  think  it  must  depend  upon 
the  circumstances  of  each  particular  case,  at  all 
events  in  a  large  proportion  of  oases.  I  think 
that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors :  W.  A.  Blaxland ;  Collins  and  Cook. 


Thursday,  Aug.  10,  1905. 

(Before  Lord  Alverstone,  C.J.,  Lawrance  and 

Ridley,  JJ.) 

Bullbn  (app.)  v.  Ward  (reap.),  (a) 

Sunday  observance — Carrying  on  ordinary  business 
on  Sunday — Cooking  and  selling  of  food  to  poor 
persons  —  "  Cookshop  "  —  Exemption  —  Sunday 
Observance  Act  1677  (29  Car.  2,  c.  7),  ss.  1,  3. 

The  appellant,  a  chipped  potato  dealer,  in  his 
business  cooked  potatoes,  sometimes  alone  and 
sometimes  with  fried  fish,  and  these  articles  were 
a  popular  food  with  working  people.  The  fried 
potatoes  and  fish  were  served  on  the  appellant* 8 
premises  as  well  as  off  the  premises,  and  were 
always  sold  warm.  Customers  sometimes  ate  the 
food  on  the  premises  and  sometimes  took  it 
'  away  in  bags  and  sometimes  ate  it  in  the  street 

•  near  the  shop.  Upon  an  information  under  sect.  1 
of  the  Sunday  Observance  Act  1677,  the  appel- 
lant was  convicted  of  the  offence  of  carrying  on 
his  ordinary  business  on  a  Sunday. 

Held,  quashing  the  conviction,  that  the  appellant9 s 
shop  was  a  cookshop,    and    came    within    the 

•  exemption  in  sect.  3  of  "  dressing  and  selling  of 
meat  in  cooks*  shops  or  victualling  houses  for 
such  as  cannot  otherwise  be  provided"  and  that 
the  appellant  had  therefore  committed  no  offence 
under  sect.  1. 

Bex  v.  Cox  (2  Burr.  785)  and  Rex  v.  Younger 
(5  T.  B.  449)  followed. 

Cask  stated  on  an  information  preferred  on  the 
25th  Jan.  1905,  by  Richard  Ward,  of  the  county 
borough  of  Blackburn,  chipped  potato  dealer  (the 
respondent),  under  sect.  1  of  29  Car.  2,  c.  7,  called 
the  Sunday  Observance  Act  1677  (which  informa- 
tion was  instituted  with  the  consent  of  two  of  His 
Majesty's  justices  of  the  peace  of  the  borough), 
against  William  B alien,  of  Blackburn  aforesaid, 
chipped  potato  dealer  (the  appellant),  for  that 
be,  the  appellant,  on  the   22nd    Jan.  1905,  at 

— ■ —       —  ■  i 
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the  county  borough,  the  same  being  the 
Lord's  day,  commonly  called  Sunday,  and 
the  appellant  being  then  a  chipped  potato 
dealer  and  above  the  age  of  fourteen  years,  did 
unlawfully  do  and  exercise  certain  worldly  labour, 
business,  and  work  in  his  ordinary  calling  of 
chipped  potato  dealer  aforesaid  upon  the  Lord's 
day,  the  same  not  being  a  work  of  necessity  or 
charity. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  admitted  or  proved  in  evidence 
before  the  justices :  (a)  That  the  appellant  was  a 
chipped  potato  dealer  carrying  on  business  at  3, 
Greaves-street,  Blackburn,  and  was  over  fourteen 
years  of  age  ;  (b)  that  in  his  business  of  chipped 
potato  dealer  the  appellant  cut  up  and  cooked  or 
fried  potatoes,  sometimes  alone  and  sometimes 
with  fried  fish,  and  that  these  articles  had  become 
a  popular  food  with  the  working  class  people ; 
(c)  that  the  fried  potatoes  and  fish  together  or 
separately  were  served  on  the  appellant's  pre- 
mises as  well  as  off  the  premises,  and  always  sold 
"warm,"  the  customers  when  supplied  off  the 
premises  often  bringing  their  own  plates  or  dishes 
for  the  same,  and  sometimes  being  supplied  in 
paper  bags  furnished  by  the  appellant;  (d) 
that  there  was  a  very  large  number  of  other 
chipped  potato  dealers  in  the  borough  of  Black- 
burn who  carried  on  exactly  the  same  business 
as  the  appellant ;  {e)  that  on  Sunday,  the  22nd 
Jan.,  the  appellant  was  carrying  on  at  his  pre- 
mises and  shop  at  Greaves- street,  Blackburn,  his 
usual  business  of  a  chipped  potato  dealer,  there 
being  customers  both  upon  his  premises  eating 
the  chipped  potatoes  and  others  who  purchased 
articles  of  food  and  took  them  away  in  bags 
or  basins,  and  some  ate  the  same  in  the  street 
near  the  appellant's  shop ;  (/)  that  the  appellant's 

E remises  were  not  licensed  as  a  refreshment 
ouse  under  the  Refreshment  Houses  Act  1860 
(23  &  24  Yiot.  c.  27) ;  (a)  the  respondent  contended 
that  the  appellant  had  unlawfully  carried  on  and 
exercised  his  business  and  work  in  his  ordinary 
calling  of  a  chipped  potato  dealer  on  Sunday, 
the  22nd  Jan.,  contrary  to  the  provisions  of  the 
statute,  and  that  such  business  was  not  a  work  of 
necessity  or  charity ;  (h)  the  appellant  contended 
that  the  business  as  carried  on  by  him  on  Sunday, 
the  22nd  Jan.  1905,  came  within  the  exception 
named  in  sect  3  of  the  Act  29  Car.  2,  c.  7,  and 
that  his  business  was  a  cookshop  within  the 
meaning  of  that  section,  and  that  his  custo- 
mers were  such  as  could  not  otherwise  be  pro- 
vided, and  in  aid  of  his  contention  the  following 
cases  were  quoted :  Bex  v.  Cox  (2  Burr.,  at 
p.  787),  Bex  v.  Younger  (5  T.  R.  449),  and  Crepps 
v.  Burden  (2  Oowp.  640 ;  1  Sm.  L.  C,  11th  edit, 
651). 

The  justices  were  of  opinion  from  the  facts 
proved  or  admitted  that  the  appellant  had  unlaw- 
fully carried  on  his  business  of  a  chipped  potato 
dealer  upon  Sunday,  the  22nd  Jan.  1905 ;  that  his 
premises  were  not  a  cookshop  within  the  meaning 
of  sect  3,  and  that  his  customers  were  not 
persons  such  as  could  not  otherwise  be  provided ; 
that  the  business  as  carried  on  by  him  did 
not  come  within  the  exceptions  named  in  sect  3 
of  the  Act,  and  that  his  business  of  chipped 
potato  dealer  was  not  a  work  of  necessity  or 
charity  within  the  meaning  of  sect.  1  of  the  Act, 
and  that  the  appellant  was  guilty  of  an  offence 
under  the  Act. 
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The  Sunday  Observanoe  Act  1677  (29  Car.  2, 
o.  7)  provides : 

Sect.  1.  For  the  better  observation  and  keeping  holy 
the  Lord's  day,  commonly  called  Sunday :  Be  it  enacted, 
that  all  the  laws  enacted  and  in  foroe  concerning  the 
observation  of  the  Lord's  day,  and  repairing  to  the 
ohnroh  thereon,  be  carefully  pat  in  execution  ;  and  that 
all  and  every  person  and  persons  whatsoever  shall  on 
every  Lord's  day  apply  themselves  to  the  observation  of 
the  same,  by  exercising  themselves  thereon  in  the  duties 
of  piety  and  true  religion,  publicly  and  privately ;  and 
that  no  tradesman,  artificer,  workman,  labourer,  or 
other  person  whatsoever  shall  do  or  exercise  any  worldly 
labour,  business,  or  work  of  their  ordinary  callings  upon 
the  Lord's  day,  or  any  part  thereof  (works  of  necessity 
and  charity  only  excepted) ;  and  that  every  person  being 
of  the  age  of  fourteen  years  or  upwards  offending  in 
the  premises  shall  for  every  such  offence  forfeit  the  sum 
of  five  shillings  ;  and  that  no  person  or  persons  what- 
soever shall  publicly  cry,  show  forth,  or  expose  to  sale 
any  wares,  merchandises,  fruit,  herbs,  goods,  or  chattels 
whatsoever  upon  the  Lord's  day,  or  any  part  thereof, 
upon  pain  that  every  person  so  offending  shall  forfeit 
the  same  goods  so  cried,  or  showed  forth,  or  exposed  to 
sale. 

Sect.  3.  Provided,  that  nothing  in  this  Act  contained 
shall  extend  to  the  prohibiting  of  dressing  of  meat  in 
families,  or  dressing  or  selling  of  meat  in  inns,  cooks' 
shops,  or  victualling  houses,  for  such  as  otherwise  cannot 
be  provided,  nor  to  the  crying  or  selling  of  milk  before 
nine  of  the  clock  in  the  morning  or  after  four  of  the 
clock  in  the  afternoon. 

8.  Joyce  Thomas  for  the  appellant. — The  con- 
viction of  the  appellant  was  wrong  npon  the 
grounds  that  this  shop  was  a  "cookshop  within 
the  meaning  of  sect.  3  of  the  Act,  and  the 
business  carried  on  in  the  shop  was  a  work  of 
necessity  within  sect.  1.  Sect.  1  exempts  from 
the  operation  of  the  section  acts  which  are 
"works  of  necessity  and  charity,"  and  sect.  3 
exempts  "the  dressing  or  selling  of  meat  in  cooks' 
shops  for  such  as  otherwise  cannot  be  provided." 
There  is  no  definition  of  "  cookshop  "  in  the  Act, 
so  that  it  is  open  to  argument  as  to  what  a  cook- 
shop  as  intended  by  the  Act  is,  and  evidently  the 
cookshop  then  existing  was  very  different  from 
the  oeokshop  as  it  exists  at  present.  A  cookshop 
is  a  place  where  food  of  all  kinds  cooked  on  the 
premises  could  be  obtained  by  the  poor,  and  in 
Bex  y.  Cox  (2  Burr.  785)  it  was  held  that  baking 
provisions,  such  as  pies,  puddings,  and  meat,  on 
the  Sunday  was  not  an  offence  within  the  Act, 
and  it  was  said  that  this  work  was  "  particularly 
within  the  equity  of  the  exception  of  cooks' 
shops."  In  Bex  v.  Younger  (5  T.  B.  449)  it  was 
held  that  the  Act  does  not  prohibit  a  baker  from 
baking  dinners  for  his  customers  on  a  Sunday. 
Lord  Kenyon,  G.J.  there  says:  "Thirty-four 
years  have  nearly  passed  since  the  decision  of  the 
case  of  Bex  v.  Cox  (ubi  sup.)t  which  informed  the 
public  that  all  bakers  have  a  right  to  do  what  is 
imputed  to  this  defendant  as  an  offence.  .  .  . 
With  regard  to  the  Act  of  Parliament  on  which 
this  conviction  is  founded,  I  think  we  should 
construe  it  equitably,  so  that  it  may  answer  the 
purposes  of  public  convenience,  taking  care  at 
the  same  time  that  Sunday  should  not  be  pro- 
faned. .  .  .  But  must  the  laborious  part  of 
the  community,  who  are  entitled  to  some  indul- 
gence for  the  labours  of  the  past  week,  fare  harder 
on  that  than  en  any  other  dayP  They  must 
be  fed  on  that  day ;  many  of  them  have  not  the 
means  of  dressing  their  dinners  at  home;   and 


those  who  have  will,  if  this  defendant  be  convicted, 
be  prevented  observing  the  Sabbath.  That  day 
will,  I  think,  be  better  observed  if  the  construc- 
tion put  upon  this  law  in  Bex  v.  Cox  (ubi  tup.)  be 
now  adopted,  than  if  we  overrule  that  determina- 
tion and  adjudge  this  to  be  an  offence."  The 
judgments  of  Asharst,  Buller,  and  Grose,  JJ.  are 
to  the  same  effect,  and  it  is  there  pointed  out  that 
the  case  of  Crews  v.  Durden  (2  Cowp.  640; 
1  Smith  L.  C.  651)  was  clearly  distinguishable, 
and  did  not  apply  to  such  a  case,  and  it  clearly 
has  no  application  here.  There  has  been  no  case 
on  the  point  since  Bex  v.  Younger  (ubi  sup.),  and 
it  is  submitted  that  that  case  is  an  absolute 
authority  in  favour  of  the  appellant. 

J.  B.  Bandolph  for  the  respondent. — The  con- 
viction of  the  appellant  under  this  Act  was  right 
He  was  exercising  his  ordinary  calling  on  the 
Sunday.  The  business  of  his  ordinary  calling 
was  that  of  a  chipped  potato  dealer,  and  he  wai 
carrying  on  that  business  on  the  Sunday,  the 
thing  which  is  forbidden  by  the  statute.  It  was 
not  a  work  of  necessity  or  charity  within  the 
exception  in  sect.  1,  and  it  comes  within  the  Act 
unless  this  can  be  shown  to  be  a  cookshop  within 
sect.  3.  It  was  not  a  cookshop.  The  case  of  Bet 
v.  Cox  (ubi  sup.)  is  distinguishable  on  the  ground 
that  the  baker  was  not  there  charged  with  baking 
bread,  which  was  his  ordinary  calling,  but  he  was 
charged  with  "  baking  pies,  puddings,  and  meat 
for  dinner";  and  Lord  Mansfield  expressly 
points  out  that  the  defendant  was  not  cnarged 
with  "  baking  in  general  on  a  Sunday,  but  baking 
pies,  puddings,  and  meat  for  dinner,  not  saying 
a  word  about '  bread,'  which  is  the  business  of  a 
baker's  ordinary  calling."  That  case  proceeds 
upon  the  ground  that  the  baker  was  baking  pies, 
not  rolls,  which  was  his  ordinary  calling.  Then 
the  words  "  dressing  of  meat,"  in  sect.  3,  cannot 
be  held  to  apply  to  the  dressing  of  fish  and 
potatoes  in  the  shop,  as  "  meat "  does  not  include 
nsh.  The  case  of  Bex  v.  Younger  (ubi  sup.)  merely 
follows  Bex  v.  Cox  (ubi  sup.),  and  is  distinguish- 
able  on  the  same  ground.  In  Crepps  v.  Durden 
(ubi  sup.)  it  was  held  that  the  case  was  within  the 
statute,  but  that  the  defendant  could  not  be  con- 
victed four  times  for  an  offence  on  the  same  day. 
On  those  cases  the  question  is  in  each  case  a 
question  of  fact  for  the  justices.  Here  it  cannot 
be  said  that  it  was  a  work  of  necessity,  and  the 
justices  find  that  it  was  not  a  work  of  necessity, 
and  that  the  shop  was  not  a  cookshop  within  the 
meaning  of  sect.  3.  The  question  was  for  them, 
and  it  cannot  be  said  that  there  was  no  evidence 
upon  which  they  could  come  to  that  conclusion. 
As  long  as  the  Act  is  in  force,  there  is  the  dis- 
tinct provision  that  a  person  is  not  to  exercise  his 
ordinary  calling  on  the  Sunday,  unless  it  is  a 
work  of  necessity  or  charity.  [Lord  Alybbstohi, 
G.J. — The  facts  in  this  case  are  very  like  the  facts 
in  Bex  v.  Cox  (ubi  sup.).] 

Lord  Alvbbstonb,  G.J. — I  entirely  agree  with 
what  counsel  for  the  respondent  has  said  that  we 
have  only  to  interpret  this  statute.  Of  course,  as 
long  as  it  remains  in  force  we  are  bound  to  give 
it  the  fullest  meaning  that  the  words  compel  m 
to  do ;  but  when  the  language  is  couched  in  such 
general  terms,  then  the  courts  are  entitled  to  give 
such  decisions  upon  it  as  the  words  admit  of 
without  imposing  consequences  which  would  be 
very  serious.    I  should  require  very  strong  words 
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to  lead  me  to  the  conclusion  that  the  appellant 
has  committed  any  offence  within  this  Act  having 
regard  to  the   protection   given  by  sect.  3  to 
"  cooks'  shops,  or  victualling  houses,  for  such  as 
otherwise  cannot  be  provided."     I  think  there 
was   no  evidence  upon  which  the  magistrates 
could  come  to  the  conclusion  other  than  that  this 
was  a  "cookshop"  within  sect.  3.    I  say  that 
because,  after  the  words  *'  cooks'  shops,  or  vic- 
tualling houses,"  there  are  the  words  "  for  such 
as  cannot  otherwise  be  provided,"  as  to  which 
Boiler,    J.    in    Bex   v.   Younger   (5    T.  B.,   at 
p.  452),  said  that  they  were  loose  expressions,  and 
they  cannot  possibly  be  said  to  give  a  definite 
ana  precise  meaning  beyond  this  that  they  indi- 
cate the  intention  of  the  Legislature  as  to  the 
class  of  cooking  to  be  provided  —  namely,  for 
those  who  cannot  do  it  for  themselves.  While  I  do 
not  think  that  the  appellant's  business  can  be 
strictly  put  as  a  work  of  "necessity  or  charity  " 
within  sect.  1,  yet  these  words  cannot  be  overlooked 
in  regarding  the  intention  of  the  statute.    Here 
it  is  found  that  the  appellant's  customers  were 
the  poorer  classes,  who  fetched  the  food  in  dishes, 
always  warm,  some  of  the  people  eating  the  food 
in  the  shop  and  some  in  the  street.    It  cannot  be 
said  to  be  wrong  merely  because  some  of  the 
people  ate  the  food  on  their  way  home.    In  Bex 
v.  Cox  (ubi  sup.)  and  in  Bex  v.  Younger  (ubi  sup.) 
we   have  an  enunciation  of  the  law  that  this 
statute  did  not  mean  to  prohibit  the  cooking  of 
meat  in  a  shop  for  poor  people.    Counsel  for  the 
respondent  has  pressed  us  to  say  that  we  must 
construe  meat  as  meaning  flesh.    That  is  not  so. 
It  would  be  ridiculous  to  say  that  although  you 
may  cook  mutton  you  may  not  cook  an  eel  pie. 
I  think   that  the  only   evidence   in  this  case 
brought  the  appellant's  trade  within  the  protec- 
tion of  sect.  3  of  the  Act.    The  conviction  therefore 
was  wrong  and  must  be  quashed. 

Lawbajjcb,  J. — I  agree. 

Ridley,  J. — I  agree. 

Appeal  allowed.    Conviction  quashed. 

Solicitors  for  the  appellant,  ThairlwaU  and 
Son,  for  Bead  and  Eastwood,  Blackburn. 

Solicitors  for  the  respondent,  Bawle,  Johnstone, 
and  Co.,  for  Carter  and  CreUin,  Blackburn. 


Wednesday,  Aug.  2, 1905. 

(Before  Lord  Alvebstohe,  C.J.,  Lawrance 
and  Ridley,  JJ.) 

Gilbebt  (app.)  v.  Jones  (reap.),  (a) 

Common  lodging-house — Charitable  institution — 
No  payment  for  admission — Liability  for  keep- 
ing without  licence— Common  Lodging  Houses 
Act  1851  (14  A  15  Vict.  e.  28). 

A  house  to  which  destitute  persons  of  the  very 
poorest  class  are  admitted,  and  where  those 
admitted  are  treated  and  dealt  with  in  a  manner 
similar  to  the  frequenters  of  common  lodging- 
houses,  being  provided  with  supper  and  break- 
fast in  common  rooms  and  with  bunks  in  open 
dormitories,  is  none  the  less  a  common  lodging- 
house  within  the  Common  Lodging  Houses  Act 
1851  and  the  London  County  Council  (General 
Powers)  Act  1902,  Part  9,  because  no  payment  of 

(a)  Reported  by  W.  di  B.  Hubert,  Esq..  BarrUter-M-Law. 


any  hind  is  made  by  or  on  behalf  of  the  persons 
admitted. 

Case  stated  on  two  informations  preferred  by  the 
respondent  against  the  appellant  (a)  for  that  he, 
being  the  person  having  the  care  or  management 
of  a  house  as  a  common  lodging-house,  did,  con- 
trary to  the  provisions  of  the  Common  Lodging 
Houses  Act  1851,  -when  required  by  an  officer  of 
the  local  authority  under  that  Act,  refused  to  give 
him  free  access  to  the  house  or  any  part  thereof ; 
and  (b)  for  that  he  kept  the  same  house  as  a 
common  lodging-house,  and  received  lodgers 
therein,  without  having  applied  for  and  obtained 
a  licence  under  Part  9  of  the  London  County 
Council  (General  Powers)  Act  1902. 

The  following  facts  were  proved  or  admitted  at 
the  trial : — 

The  appellant  kept  the  house. 

An  omcer  of  the  London  County  Council,  under 
the  Common  Lodging  Houses  Act  1851,  was  refused 
access  to  the  house  by  the  appellant  on  the  1st  Nov. 
190  ft. 

The  appellant  had  not  applied  for  or  obtained 
a  licence  in  respect  of  the  nouse  under  Part  9  of 
the  London  County  Council  (General  Powers) 
Act  1902. 

The  persons  admitted  to  the  house  were  desti- 
tute and  of  toe  very  poorest  class,  but  in  other 
respects  did  not  differ  from  the  class  who  habitu- 
ally frequent  the  cheapest  common  lodging- 
houses. 

The  persons  admitted  to  the  house  were,  while 
they  were  in  the  house,  treated  and  dealt  with  in 
a  manner  similar  to  that  in  which  the  habitual 
frequenters  of  common  lodging-houses  are  dealt 
with  and  treated;  and  on  the  night  of  the 
1st  Nov.  1904  about  150  men  and  seventy  women 
slept  in  the  house. 

The  persons  admitted  slept  in  bunks  placed  in 
open  dormitories,  each  dormitory  containing 
aoout  seventy  persons,  and  separate  dormitories 
were  provided  for  men  and  women. 

Eaoh  person  admitted  to  the  house  was  provided  • 
with  supper  and  breakfast,  and  the  meals  were 
taken    by   such   persons   together   in   common1 
rooms. 

The  house  was  clean,  well  kept,  and  well 
conducted. 

The  house  was  known  as  the  Dormitory  among 
those  admitted  to  it  and  others  of  the  same  class, 
to  distinguish  it  from  the  ordinary  houses  used 
by  frequenters  of  common  lodging-houses. 

No  payment  of  any  kind,  direct  or  indirect,  was 
made  by  or  on  behalf  of  any  of  the  persons 
admitted. 

It  was  contended  on  behalf  of  the  appellant 
that  the  case  was  distinguishable  from  the  cases 
of  Logsdon  v.  Booth  (81  L.  T.  Bep.  602 ;  (1900) 
1  Q.  B.  401)  and  Logsdon  v.  Trotter  (82  L.  T.  Bep. 
151 ;  (1900)  1  Q.  B.  617),  upon  the  ground  that 
those  cases  did  not  decide  that  a  house  where 
no  payment  was  made  was  a  lodging-house,  but 
only  that  the  particular  lodging- houses  in  question 
in  those  cases  were  common  lodging-houses ;  that 
the  expression  "common  lodging-house "  meant 
no  more  than  a  lodging  with  an  adjective 
attached  expressive  of  the  kind  of  person 
admitted,  and  the  kind  of  business  done  therein, 
and  that  the  meaning  of  the  word  "lodging- 
house"  in  plain  English  (as  the  words  public 
lodging-house,  which  are  defined  in  the  Towns 
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Improvement  Clauses  Act  1847.  s.  116,  and  the 
City  of  London  Sewers  Acts  1848,  s.  91,  and  1851, 
s.  10),  necessarily  implied  the  lettering  and  hiring 
of  lodgings  for  payment,  and  neceesaiily  excluded 
the  present  case,  where  there  was  no  payment. 

It  was  contended  on  behalf  of  the  respondent 
that  the  cases  of  Logsdon  v.  Booth  (81  L.  T.  Rep. 
602 ;  (1900)  1  Q.  B.  401)  and  Logsdon  v.  Trotter 
(82  L.  T.  Rep.  151 ;  (1900)  1  Q.  B.  617)  governed 
the  present  case,  and  that  the  Acts  being  sanitary 
Acts,  the  words  common  lodging-house  must  in 
the  public  interest  include  the  present  case,  which 
was  within  the  meaning  of  those  Acta. 

The  magistrate  decided  that  the  case  was  within 
the  oases  of  Logsdon  v.  Booth  (81  L.  T.  Rep.  602 ; 
(1900)  1  Q.  B.  401)  and  Logsdon  v.  Trotter  (82 
L.  T.  Rep.  151 ;  (1900)  1  Q.  B.  617),  and  he  there- 
fore  held  that  the  house  in  question  was  a 
common  lodging-house  within  the  meaning  of  the 
London  County  Council  (General  Powers)  Act 
1902  and  the  Common  Lodging- Houses  Act  1851, 
and  he  accordingly  convicted  the  appellant. 

O.  W.  Ricketts  for  the  appellant. — This  house 
was  not  a  common  lodging-house.  No  payment 
of  any  kind,  direct  or  indirect,  was  made,  and 
that  distinguishes  this  case  from  Logsdon  v.  Booth 
(81  L.  T.  Rep.  602;  (1900)  1  Q.  B.  401)  and 
Logsdon  v.  Trotter  (82  L.  T.  Rep.  151;  (1900) 
1  Q.  B.  617).  In  each  of  these  cases  the  inmates 
were  charged  for  the  accommodation,  and  it  was 
there  held  that  it  made  no  difference  that  no 
profit  resulted  from  the  charges,  and  that  the 
places  were  kept  for  charitable  and  religious 
objects.  Here  no  payment  of  any  kind  was  made. 
He  referred  to 

Murray's  Dictionary ; 

Webster's  Dictionary ; 

Towns  Improvement  Clauses  Act  1847,  8.  116  ; 

City  of  London  Sewers  Act  1848,  8.  91 ; 

City  of  London  Sewers  Aot  1851,  8.  10. 

Avory,  K.O.  and  Byde  were  not  called  upon  to 
argue. 

Lord  Alyebbtone,  O.J.— Mr.  Ricketts  has 
very  ably  and  strenuously  contended  that  we 
ought  to  draw  a  distinction  or  corollary  or  deduc- 
tion from  the  decision  in  those  two  oases  of 
Logsden  v.  Booth  and  Logsden  v.  Trotter,  and  say 
that,  if,  as  a  matter  of  fact,  no  payment  was  made 
by  any  one  of  the  guests,  none  of  the  provisions 
of  the  Common  Lodging  House  Act  apply, 
and  that  therefore  we  have  nothing  to  do  with 
these  cases.  But  it  seems  to  me  that  we  must 
look  at  those  cases,  and  that  we  ought  not  to 
fritter  away  the  previous  decisions.  There 
had  been  a  previous  decision  before  by  Lord 
Coleridge,  C.J.  and  Mathew,  J.  in  Booth  v. 
Ferrett  (25  Q.  B.  Div.  87)  to  the  effect  that  if 
the  undertaking  was. not  carried  on  for  gain  it 
was  not  a  common  lodging-house,  and  there- 
fore was  not  subject  to  the  provisions  of  the  Act. 
That  decision,  however,  which  would  materially 
have  assisted  Mr.  Ricketts'  argument,  was  con- 
sidered later  by  Lord  Russell,  C.J.  and  the  other 
judges  who  were  parties  to  the  decision  iu 
Logsden  v.  Booth,  and  they  came  to  the  conclusion 
that  the  fact  that  the  institution  was  a  charitable 
one,  and  was  carried  on  for  religious  and  charit- 
able motives  and  with  no  object  of  gain,  was  not 
sufficient  to  differentiate  it  from  the  case  of 
lodging  houses  which  were  exempted  from  the 
provisions  of  the  law.    That  was  a  strong  case, 


because  they  felt  in  that  case  that  they  were 
justified  in  overruling  the  previous  case.  That 
was  also  further  considered  in  the  case  of  Logsden 
v.  Trotter  before  Channell,  J.  and  BaokniU,  J., 
which  Mr.  Ricketts  called  our  attention  to.  Now 
if  the  question  of  gain  had  been  thought  to  be  a 
material  distinction,  then,  of  course,  ic  would 
have  been  an  amply  sufficient  authority  for  Mr. 
Ricketts'  contention.  Once  you  get,  however 
charitable,  that  the  question  of  gain  has  nothing 
to  do  with  it,  1  cannot  see  any  distinction  in 
principle  between  a  charitable  house  which  it 
carried  on  for  a  very  small  payment,  it  may  be 
for  the  purpose  of  getting  some  check  on  the 
people  who  came  in,  but  not  a  payment  which 
is  to  go  into  the  pockets  of  the  people  by  way  of 
letting  lodgings,  and  a  house  where  no  payment  U 
made.  Now,  these  are  Sanitary  Acts,  and  1  am  quite 
sure  that  there  will  not  be  the  slightest  attempt  to 
interfere  with  the  excellent  work  which  is  being 
done  by  this  institutiqn ;  but,  from  the  point  of  view 
of  the  Sanitary  Acts,  I  cannot  myself  think  that 
we  have  any  reason  to  differentiate  this  case  from 
the  two  previous  decisions,  notwithstanding  the 
laudable  nature  of  the  institution  in  question.  I 
think  the  cases  are  identical,  and  that  the  learned 
magistrate  was  right  in  saying  that  these  cases 
were  binding  on  him.  I  think,  therefore,  chat 
this  appeal  cannot  be  entertained. 

Lawrance  and  Ridley,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors  :    Bellord  and  Coveney ;  W.  A.  Blaz- 
land. 


Sttjprem*  €nwi  of  $tttoainrt. 
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Oct.  24,  25,  30,  and  Nov.  1, 1903. 

(Before  Vaughan    Williams,  Stibling,  and 
Cozens- Hardy,  L  JJ.) 

Pabkeb  v.  Talbot,  (a) 

appeal  fbom  the  chancery*  division. 

Common  lodging-house — Cliari table  institution— 
No  payment  for  admission  —  Registration  — 
Liability  for  keeping  without  licence — Common 
Lodging  Houses  Act  1851  (14  &  15  Vict.  c.  28)- 
Common  Lodging  Houses  Act  1853  (16  &  17 
Vict.  c.  41) — London  County  Council  (General 
Powers)  Act  1902  (2  Edw.  7,  c.  clxxiii.).  Part  9- 
Common  Lodging  Houses  Act  (Ireland)  1860 
(23  Vict.  c.  26),  ss.  2,  3. 

The  definition  of  the  term  "common  lodging- 
house  "  in  the  Common  Lodging  Houses  Act 
(Ireland)  1860,  as  a  house  in  which  persons  are 
lodged  for  hire,  applies  to  the  Common  Lodging 
Houses  Acts  1851  and  1853. 

The  fact  that  the  Act  of  1860  has  been  repealed 
makes  no  difference  in  this  respect 

Therefore  a  house  used  for  the  purpose  of  a  chari- 
table institution  to  which  destitute  persons  of 
the  very  poorest  class  are  admitted,  and  where 
those  admitted  are  treated  and  dealt  with  in  a 
manner  similar  to  the  frequenters  of  common 

(a>  Reported  by  W.  0.  Bus,  Eeq.,  B*rrl*tar-a*-L*w. 
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lodging-houses,  being  provided  with  supper  and 
break/oat  in  common  rooms  and  with  bunks  in 

;  open  dormitories,  no  payment  of  any  kind  being 
made  by  or  on  behalf  of  the  persons  admitted, 
is  not  a  common  lodging-house  within  the 
Common  Lodging  Souses  Acts  1851  and  1853 
and  the  London  County  Council  (General 
Powers)  Act  1902,  Part  9. 

Gilbert  v.  Jones  (ante,  p.  421 ;  (1905)  2  K.  B.  691) 
overruled. 

Appbax  from  the  decision  of  Kekewioh,  J.  as  to 
the  meaning  of  the  term  "common  lodging- 
house"  in  the  Common  Lodging  Houses  Acts 
J851  and  1853. 

The  point  was  raised  on  a  motion  in  an  action 
brought  by  a  subscriber  to  the  Providence-row 
Jtight  Refuge  and  Home  on  behalf  of  himself 
and  all  other  subscribers  to  the  charity  other 
than  the  defendants  for  an  injunction  to  restrain 
the  defendants  (who  were  the  trustees)  from  using 
the  premises  known  as  the  Providence- row  Night 
Refuge  and  Home,  Crispin- street  and  Raven- 
row,  Bishopsgate- street  Without,  as  a  common 
lodging-house  without  registering  the  same  pur- 
suant  to  the  Common  Lodging  Houeei  Act  1851 
and  obtaining  a  licence  under  the  London  County 
Council  (General  Powers)  Act  1902,  and  from 
otherwise  using  the  premises  for  any  unlawful 
purpose,  and  from  employing  the  funds  of  the 
subscribers  for  any  such  purpose. 

The  home  was  founded  under  a  charitable  trust, 
the  object  being  to  provide  food  and  shelter  for 
the  deserving  destitute  poor  and  to  help  those  in 
need  or  distress.  A  large  sum  was  also  collected 
every  year  for  its  support  by  voluntary  sub- 
scriptions. 

The  secretary  of  the  charity  had  been  con- 
victed at  Worship- street  Police-court  of  keeping 
the  premises  as  a  common  lodging-house  without 
b  licence,  and  upon  an  appeal  to  the  Divisional 
Court  (Lord  Alverstone,  O.J,  Lawrance  and 
Ridley,  JJ.)  this  conviction  was  affirmed:  (see 
Gilbert  v.  Jones  {ante,  p.  421 ;  (1905)  2  K.  B.  691). 
As  no  further  appeal  from  the  decision  of  the 
Divisional  Court  was  possible,  the  present  action 
was  commenced  for  the  purpose  of  obtaining 
the  opinion  of  the  Court  of  Appeal,  and,  5 
necessary,  of  the  House  of  Lords,  upon  the  ques- 
tion whether  these  premises  were  to  be  regarded 
as  a  common  lodging-house  within  the  Acts  of 
1851  and  1853. 

•  The  persons  admitted  to  the  house  were  desti- 
tute and  of  the  very  poorest  class,  but  in  other 
respects  did  not  differ  from  the  class  who  habitu- 
ally frequent  the  cheapest  common  lodging- 
houses.  While  they  were  in  the  house  they  were 
treated  and  dealt  with  in  a  manner  similar  to 
that  in  which  the  habitual  frequenters  of  common 
lodging-houses  are  dealt  with  and  treated ;  and 
on  the  night  of  the  1st  Nov.  1904  about  150  men 
and  seventy  women  slept  in  the  house.  They 
slept  in  bunks  placed  in  open  dormitories,  each 
dormitory  containing  about  seventy  persons,  and 
separate  dormitories  were  provided  for  men  and 
women.  Each  person  admitted  to  the  house  was 
provided  with  supper  and  breakfast,  and  the  meals 
were  taken  by  such  persons  together  in  common 
rooms.  The  house  was  clean,  well-kept,  and  well 
conducted.  The  house  was  known  as  the  Dormi- 
tory among  those  admitted  to  it  and  others  of  the 
same  class,  to  distinguish  it  from  the  ordinary 


houses  used  by  frequenters  of  common  lodging- 
houses.  No  payment  of  any  kind,  direct  or 
indirect,  was  made  by  or  on  behalf  of  any  of  the 
persons  admitted. 

No  licence  had  been  applied  for  or  obtained 
in  respect  of  the  house  under  Part  9  of  the  London 
County  Council  (General  Powers)  Act  1902,  and 
on  the  1st  Nov.  1904  an  officer  of  the  London 
County  Council,  under  the  Common  Lodging 
Houses  Act  1851,  was  refused  access  to  the 
house. 

The  motion  was  heard  by  Kekewioh,  J.  on  the 
10th  Aug.  1905,  when  his  Lordship,  feeling  him- 
self bound  by  the  decision  in  Gilbert  v.  Jones 
(ubi  sup.),  granted  an  injunction. 

The  defendants  appealed. 

Acland,  K.C.  and  Bicketts  for  the  appellants.— 
The  decision  in  Gilbert  v.  Jones  (ubi  sup.)  is 
wrong,  and  should  be  overruled.  The  shelters 
which  were  the  subjects  of  the  oases  of  Logsdon 
v.  Booth  (81  L.  T.  Rep.  602;  (1900)  1  Q.  B.  401) 
and  Logsdon  v.  Trotter  (82  L.  T.  Rep.  151; 
(1900)  1 Q.  B.  617)  were  not  carried  on  under  quite 
the  same  regulations  as  this  refuge.  Those  cases 
are  distinguishable  on  the  ground  that  they  only 
decided  that  the  particular  lodging-houses  in 
question  were  common  lodging-houses.  In  those 
oases  a  charge  was  made,  though  the  manager 
had  in  certain  cases  a  discretion  to  reduce  it  or 
remit  it  altogether;  and  anyone,  so  long  as*  he 
behaved  himself,  could  come  in  on  payment  and 
go  when  he  liked.  Those  shelters  were  really 
admitted  to  be  lodging-houses,  and  the  question 
was  whether  they  were  common  lodging-houses 
within  the  Acts.  Here  no  charge  is  made  of  any 
sort  or  kind ;  the  oases  are  inquired  into,  and 
the  persons  who  are  admitted  are  assisted  to  get 
situations.  This  is  not  a  lodging-house  at  all. 
It  is  a  different  kind  of  institution  altogether. 
Booth    v.    Ferrett    (63    L.    T.    Rep.    346;    25 

?.  B.  Div.  87)  is  in  favour  of  the  appellants, 
hat  case  was  not  followed  in  Logsdon  v.  Booth 
(ubi  sup.),  but,  if  necessary,  it  must  be  contended 
that  Logsdon  v.  Booth  was  wrongly  decided  so  far 
as  it  was  contrary  to  the  former  case.  No  defini- 
tion of  a  common  lodging-house  is  contained 
either  in  the  Common  Lodging  Houses  Acts  of 
1851  or  1853  or  the  London  County  Council 
(General  Powers)  Act  1902,  so  that  the  only  way 
of  ascertaining  the  sense  in  which  it  was  used  by 
tbe  Legislature  is  to  see  how  it  was  used  in  other 
Acts.  In  the  Towns  Improvement  Clauses  Act 
1847  (10  &  11  Vict.  c.  34),  s.  116,  it  is  provided 
that  every  house  shall  be  deemed  a  "public 
lodging- house  "  within  the  meaning  of  the  Act  in 
whioh  "  persons  are  harboured  or  lodged  for  hire 
for  a  Bingle  night,  or  for  less  than  a  week  at  one 
time."  The  words  "  harboured  or  lodged  for  hire  " 
are  important  here.  There  are  also  definitions  of 
a  "public  lodging-house"  in  sect.  91  of  the  City 
of  London  Sewers  Act  1848  (11  &  12  Vict, 
c.  clxiii.)  and  in  sect.  10  of  tbe  City  of  London 
Sewers  Act  1851  (14  &  15  Vict.  c.  xci.).  In  the 
Act  of  1848  the  definition  is:  ''Any  public 
lodging-house,  not  being  a  licensed  victualling 
house,  in  which  persons  are  harboured  or  lodged 
for  hire  for  a  single  night  or  for  less  than  a 
week  at  one  time,  or  in  which  any  room  is  let 
for  hire  to  be  occupied  by  more  than  one  family 
at  one  time."  In  the  Act  of  1851,  the  expression 
for  the  purposes  of  the  Act  means  "  Any  house, 
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not  being  a  licensed  victualling  house,  let  or  any 
part  of  which  is  let  at  a  daily  or  weekly  rent  not 
exceeding  the  rate  of  3*.  6d.  per  week,  or  in  which 
persons  are  harboured  or  lodged  for  hire  for  a 
single  night  or  for  less  than  a  week  at  one 
time,  or  in  which  any  room  let  for  hire  is 
occupied  by  more  than  one  family  at  one  time." 
The   description   of   a   common   lodging-house 

fiven  by  Sir  A.  Oockbnrn  and  Sir  W.  Page 
Pood,  when  law  officers  of  the  Crown  (see  Glen 
on  Public  Health,  12th  edit.,  p.  163 ;  Lumley  on 
Public  Health,  5th  edit,  p.  99),  was  adopted  by 
the  Divisional  Court  in  Logadon  v.  Booth  (ubi 
sup.).  They  advised  thus :  "  It  may  be  difficult 
to  give  a  precise  definition  of  the  term  '  common 
lodging-house ' ;  but.  looking  to  the  preamble  and 
general  provisions  of  the  Act  (14  &  15  Viot.  o.  28), 
it  appears  to  us  to  have  reference  to  that  class 
of  lodging-house  in  which  persons  of  the 
poorer  class  are  received  for  short  periods,  and, 
although  strangers  to  one  another,  are  allowed 
to  inhabit  one  common  room.  We  are  of 
opinion  that  it  does  not  include  hotels,  inns, 
public- houses,  or  lodgings  let  to  the  upper  and 
middle  classes."  That  description  has  also  been 
adopted  by  the  Local  Government  Board  in 
certain  model  lodging-house  by-laws  issued  by 
them.  A  "  lodging-honse "  is  a  place  where 
lodgings  are  let  for  hire.  The  definitions  in  the 
'  dictionaries  bear  that  out :  (see  Murray,  Ogilvie, 
Webster,  Worcester,  and  Century).  "  Lodging- 
house  "  does  not  occur  in  Johnson's  Dictionary, 
but  "  lodging  "  is  defined  as  "  a  temporary  habita- 
tion ;  rooms  hired  in  the  house  of  another."  In 
popular  language  this  place  is  called  a  "Dor- 
mitory." It  is  said  these  are  sanitary  Acts,  and 
therefore  an  extended  meaning  ought  to  be  given 
to  the  words  "  common  lodging-house  " ;  but  the 
term  has  never  been  used  in  such  a  wide  sense 
before,  and  cannot  be  so  construed  in  these  Acts 
unless  the  Acts  Bay  so.  These  are  penal  Acts, 
and  make  persons  liable  to  imprisonment,  and 
therefore  must  be  construed  strictly.  The  case 
does  not  come  within  the  Act  of  1851,  and  the 
private  Act  of  the  London  County  Council  does 
not  purport  to  extend  that  Act  in  any  way.  In 
his  judgment  in  Logadon  v.  Trotter  it  is  admitted 
by  Channel  J.  (82  L.  T.  Rep.  156;  (1901) 
1  Q.  B.  627)  that  the  decision  in  that  case 
goes  a  step  further  than  Logadon  v.  Booth 
(ubi  aup.),  and  this  is  an  attempt  to  carry  the 
matter  a  step  further.  If  this  is  a  common 
lodging-house,  a  benevolent  lady  who  takes  in 
a  few  convalescent  people  for  a  few  weeks  at  her 
country  house  could  be  said  to  be  keeping  such  a 
place. 

Horace  Avory,  K.C.  and  E.  A.  Nepean  for  the 
London  County  Council. — The  point  is  whether 
this  house  is  within  the' Common  Lodging  Houses 
Acts  of  1351  and  1853.  It  must  be  admitted 
that  those  Acts  do  not  apply  to  every  house  in 
which  a  person  lodges.  If  anyone  stays  with  a 
friend  he  lodges  at  the  house,  but  the  house  does 
not  become  a  lodging-house.  The  purpose  of  the 
house  hem  was  to  provide  lodgings,  and  therefore 
it  is  a  lodging-house,  and  on  the  facts  this  is  a 
common  lodging-house  within  the  opinion  of  the 
law  officers  of  the  Crown  as  stated  m  Logadon  v. 
Booth  (ubi  aup.).  The  Towns  Improvement 
Clauses  Act  1847  has  been  referred  to,  bub  it  is 
not  an  Act  of  general  application,  and  only 
applies  when  incorporated  in  a  special  Act.    The 


City  of  London  Sewers  Act  1851  contains  no 
definition  of  a  "  common  "  lodging-house,  but  a 
"  public  "  lodging-house  is  there  referred  to.  The 
meaning  of  the  words  "common  lodging- bouse w 
in  the  Common  Lodging  Houses  Act  of  1851  is 
not  to  be  confined  by  the  definition  of  a  "  public  " 
lodging-house  in  the  City  of  London  Sewers  Act 
of  1848.  The  definition  in  sect.  91  of  the  City  of 
London  Sewers  Act  1848  is  only  for  the  purposes 
of  that  Act.  The  Acts  of  1851  and  1853  are 
sanitary  Acts,  and  the  fact  that  no  payment  is 
made  does  not  prevent  a  house  being  a  common 
lodging-house,  and  it  requires  as  much  supervision 
as  a  house  where  payment  is  made.  If  this  appeal 
is  allowed,  both  Logadon  v.  Booth  (ubi  aup.)  and 
Logadon  v.  Trotter  (ubi  aup.)  will  be  overruled. 
A  convalescent  home  is  not  a  common  lodging- 
house  because  it  does  not  exist  for  the  primary 
purpose  of  lodging  people. 


Acland,  K.C.  in  reply. 


Cur.  adv.  vulL 


Oct.  30. — The  case  was  in  the  list  for  the  day 
for  judgment,  but  when  it  was  called  on  Vaughan 
Williams,  L.J.  said  that  during  the  argument  the 
attention  of  the  court  had  not  been  called  to  the 
Common  Lodging  Houses  Act  (Ireland)  I860 
(23  Vict.  o.  26) ;  that  he  thought  counsel  should 
have  an  opportunity  of  considering  it,  and  the 
judgment  would  therefore  be  postponed  for  a 
short  time. (a) 

Avory f  K.C.  and  E.  A.  Nepean  for  the  plaintiff. 
— The  Act  carries  the  matter  no  further,  because 
everything  in  it  applies  only  to  the  extension  of 
the  Acts  of  1851  and  1853  to  Ireland.  This  is 
shown  by  the  title,  the  preamble,  and  sect.  2. 
Sect.  10  says  expressly  that  it  shall  extend  to 
Ireland  only.  Sect.  3  cannot,  therefore,  be  treated 
as  amending  or  explaining  the  two  other  Acts 
relating  to  England.  [Vaughan  Williams, 
L. J.  —  Sect.  10  only  prevents  the  Act  extend- 
ing to  Scotland.]  When  this  Act  was  passed  the 
attention  of  the  Legislature  must  have  been 
called  to  the  fact  that  there  was  no  definition  of 
a  "  common  lodging-house  "  in  the  Acts  of  1851 
and  1853,  yet,  when  a  definition  was  given  which 

(a)  23  Vict  o.  26  is  intituled  "  An  Act  to  remove 
doubts  as  to  the  application  of  c  The  Common  Lodging 
Houses  Acts '  to  Ireland,  and  to  amend  the  pro- 
visions of  the  same  so  far  as  they  relate  to  Ireland."  It 
commences  as  follows:  "Whereas  doubts  have  arisen 
as  to  whether  the  Common  Lodging  Houses  Act  1851 
and  the  Common  Lodging  Houses  Act  1853  extend  to 
Ireland,  and  difficulties  have  occurred  in  the  execution 
of  the  Baid  Acts  herein ;  and  it  is  expedient  that  such 
doubts  and  difficulties  should  be  removed,  and  for  that 
purpose  that  the  said  Acts  should  be  explained  and 
amended  with  reference  to  the  execution  thereof  in 
Ireland :  Be  it  therefore  enacted,"  Ac.  Sect.  2  pro- 
vides that  the  Acts  of  1851  and  1853  shall  for  the 
purpose  of  the  execution  thereof  in  Ireland  be  construed 
as  if  they  were  one  Act,  and  as  thereby  amended  shall 
be  deemed  to  extend  to  Ireland.  Sect.  3  provides  at 
follows :  "  For  the  purpose  of  the  execution  of  the  said 
recited  Aots  and  of  this  Act  in  Ireland,  oertain  words 
and  expressions  used  in  the  said  Aots  are  hereby  deolared 
and  explained  to  have  been  intended  to  bear  the  follow- 
ing meanings.  .  .  .  The  term  'common  lodging- 
house  '  shall  mean  a  house  in  which  persons  are  har- 
boured or  lodged  for  hire  for  a  single  night,  or  for  less 
than  a  week  at  a  time,  or  any  part  of  whioh  is  let  for 
any  term  less  than  a  week."  Sect.  10  provided :  "  This 
Act  shall  extend  to  Ireland  only. 
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was  to  apply  to  Ireland,  nothing  is  said  about 
England.  There  cannot,  therefore,  have  been 
any  intention  to  extend  that  definition  to 
England. 

Aeland,  K.C.  and  O.  W.  Bichette  for  the  defen- 
dants.—The  object  of  the  Act  of  1860  was  to 
provide  that  in  the  Acts  of  1851  and  1853 
the  words  "  common  lodging-house  "  should  have 
the  same  meaning  in  England  and  Ireland. 
Sect.  3  declares  that  in  the  former  Acts  certain 
expressions,  of  which  "  common  lodging-house " 
was  one,  had  been  intended  to  bear  the  meanings 
thereinafter  stated — that  is,  from  the  passing  of 
the  former  Acts. 

Vauohan  Williams,  L.J. — Until  our  atten- 
tion was  called  to  the  Common  Lodging  Houses 
Act  (Ireland)  I860, 1  was  disposed — and  I  think 
the  other  members  of  the  court  were  disposed — to 
pat  the  construction  upon  the  Act  of  1851  which 
was  put  upon  that  Act  by  Lord  Alverstone  and 
his  brother  judges  in  the  King's  Bench  Division. 
In  fact,  I  had  come  to  the  conclusion  (but  with 
some  hesitation)  that  the  reasoning  of  the  King's 
Bench  Division  ought  to  be  accepted,  and  had 
written  a  judgment  to  that  effect.  But  in  that 
judgment  I  had  expressed  the  grave  doubts  that 
had  arisen  in  my  mind  by  reason  of  the  exclusion 
in  the  opinion  of  the  law  officers  given  in  1854  of 
public-houses  from  the  definition  of  "common 
lodging-houses."  I  had  doubts  whether  it  was  not 
a  fair  inference  that  the  law  officers  of  the  Crown 
recognised  the  description  in  the  Towns  Improve- 
ment Clauses  Act  1847  as  applying  not  only 
to  the  Public  Health  Act  of  1848,  but  to  other 
Ranitary  legislation.  I  had  that  doubt,  and 
I  was  met  by  the  authority  of  the  King's  Bench 
Division  itself,  and  also  by  observations  of  Lord 
Russell  in  Logsdon  v.  Booth  (ubi  sup.)  and 
Channell,  J.  in  Logsdon  v.  Trotter  (ubi  sup.)  that 
it  might  be  that  that  conclusion  of  the  law 
officers  of  the  Crown  was  arrived  at  because  they 
thought  that  the  sections  of  the  Acts  of  Parlia- 
ment of  1851  and  1853  only  applied  where  the 
main  object  of  keeping  the  lodging-house  was  to 
supply  lodging 8  to  the  poorer  classes,  and  espe- 
cially to  those  poorer  classes  who  want  lodgings 
for  a  very  short  time.  I  thought  that  the  law 
officers  ot  the  Crown  might  have  said  to  them- 
selves that  was  not  the  main  object  in  the  case 
of  a  public-house  ;  the  main  object  in  the  case  of 
a  public-house  being  probably  the  supply  of 
beer,  or  other  things,  as  the  case  may  be.  That 
was  the  conclusion  at  which  I,  with  some  hesitation, 
had  arrived,  and  it  was  a  conclusion  which  it  was 
satisfactory  to  me  to  think  would  exclude  from 
the  operation  of  the  Act  institutions  like  hos- 
pitals, convalescent  home3,  and  homes  for  women 
servants  —  young  women  seeking  places  in 
London.  But  now  that  my  attention  has  baen 
addressed  to  this  Act  of  Parliament  of  1860,  I 
think  it  is  impossible  to  doubt  but  that  the  words 
of  sect.  3  of  that  Act  are  intended  to  refer  to  the 
two  Acts  of  Parliament,  the  Common  Lodging 
Houses  Act  of  1851  and  the  Common  Lodging 
Houses  Act  of  1853,  and  to  apply  to  those  Acts 
exclusively.  The  suggestion  on  behalf  of  the 
respondents  really  was  that  they  were  intended 
to  effectuate  the  passing  of  an  independent  Act 
which  was  not  either  one  of  those  Acts,  but  was 
an  Act  passed  for  application  to  Ireland  alone. 
I  have  no  doubt  that  we  must  treat  the  words  in 
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the  definition  clause  of  this  Act  of  Parliament  of 
1860  (sect.  3)  as  applying  to  the  two  English 
Acts.  The  result  is  this.  It  says  :  "  The  term 
4  common  lodging-house '  shall  mean  "  (not  "  shall 
include  "  but  "  shall  mean  ")  "  a  house  in  which 
persons  are  harboured  or  lodged  for  hire  for  a 
single  night,  or  for  less  than  a  week  at  a  time,  or 
any  part  of  which  is  let  for  any  term  less  than  a 
week."  That  definition  applies  to  the  two 
English  Acts  which  I  have  mentioned;  and, 
inasmuch  as  this  Providence-row  Night  Refuge 
and  Home  is  an  institution  in  which  people  are  not 
"  harboured  or  lodged  for  hire,"  it  follows  that 
this  institution  is  not  a  common  lodging-house, 
as  defined  in  those  Acts,  and  those  Acts  do  not 
apply.  Of  course,  it  follows,  without  going  in 
detail  through  it,  that  Part  9  of  the  private  Act 
of  the  London  County  Council,  called  the  London 
County  Council  (General  Powers)  Act  1902,  which 
only  applies  to  the  same  subject-matter  as  that 
to  which  the  Common  Lodging  Houses  Acts  1851 
and  1353  apoly,  has  no  application  at  all  to  this 
institution.  I  wish  to  say  with  regard  to  the 
decision  of  the  judges  of  the  King's  Bench 
Division,  which  does  not  require  any  indorsement 
from  me  as  to  the  logic  and  sufficiency  of  the 
conclusion  which  they  arrived  at,  that  they 
arrived  at  the  conclusion  which  I  was  prepared  to 
affirm  without  having  this  Act  of  Parliament 
called  to  their  attention  at  all ;  and,  although  it  is 
part  of  the  duty  of  a  judge  to  know  the  common 
law,  there  is  the  old  authority  of  Lord  Coke  for 
saying  that  it  is  not  part  of  his  duty  to  know  the 
statute  law.  Lord  Coke  said  that  statutes  were 
very  frequent  in  his  time,  but  what  he  would 
have  said  if  he  had  seen  the  multiplication  of 
statutes  in  modern  times,  I  really  do  not  know. 
The  result  is  that,  in  my  judgment,  this  appeal 
oupht  to  be  allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion.  I 
think  that  sect.  3  of  23  Vict.  c.  26  shows  what  the 
Legislature  intended  should  be  the  meaning  of  the 
term  "  common  lodging-house "  in  the  Common 
Lodging  Houses  Acts  of  1851  and  1853. 

Oozens-Hardy,  L.J. — I  am  of  the  same  opinion, 
and,  like  my  Lord,  I  had  written  a  judgment  at 
the  end  of  the  arguments  in  this  case  agreeing 
with  the  view  taken  by  the  Divisional  Court  last 
August;  but,  our  attention  having  now  been 
called  to  this  Act  of  1860, 1  am  driven  to  the  con- 
clusion that  we  have  here  that  which  we  could 
not  find  before — namely,  a  definition  in  the 
strictest  possible  sense  of  the  words  "common 
lodging- house  "  applying  to  the  Common  Lodging 
Houses  Acts  1851  and  1853,  not  merely  in  Ireland, 
but  in  England  also.  It  is  a  necessary  element  of 
a  lodging-house  within  this  definition  that  persons 
should  be  lodged  for  hire.  As  here  everything  is 
gratuitous,  I  am  driven  to  the  conclusion  that  the 
view  taken  by  the  police  magistrate  and  by  the 
Divisional  Court  last  August—their  attention  not 
having  been  called  to  this  Act— was  wrong,  and 
that  this  appeal  mu6t  succeed.  I  should  be  sorry 
that  it  should  be  thought  for  a  moment  that,  in 
allowing  this  appeal,  we  are  throwing  any  doubt 
whatever  upon  tne  view  taken  by  the  Divisional 
Court  in  1900  that  a  lodging-house  does  not  cease 
to  be  a  lodging-house  within  the  meaning  of  the 
Acts  if  it  is  carried  on  for  charity  and  not  for 
purposes  of  gain.  Not  one  word  that  has  fallen 
from  us — I  think  I  may  say  for  my  colleagues  and 
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certainly  for  myself — is  intended  to  throw  the 
smallest  doubt  upon  that  proposition;  but  I 
should  just  like,  not  at  all  by  way  of  definition, 
but  by  way  of  illustration,  to  give  some  instances 
in  which  I  think  charitable  institutions  making  a 
charge  may  or  may  not  fall  within  the  Act.  In 
the  first  place,  I  think  the  persons  receiving  the 
benefit  of  the  charity  must  be  of  the  very  poor 
and  humble  class  whose  sanitary  condition  calls 
for  special  attention.  That  was  the  view  taken 
by  the  law  officers  to  which  my  Lord  has  referred, 
and  that  has  been  throughout  the  view  of  those  in 
charge.  Iu  the  next  place,  I  think  the  sleeping 
of  members  not  of  the  same  family  in  cubicles  or 
beds  in  a  common  room  and  having  meals  in  a 
common  room  does  not  constitute  a  common 
lodging- house,  unless  such  reception  and  accom- 
modation can  be  deemed  the  substantial  and  main 
purpose  of  the  charity.  For  example,  a  hospital 
or  convalescent  home  is  really  established  for 
other  purposes,  and,  although  the  patients  sleep 
in  wards  that  is  a  mere  incident,  and  does  not 
suffice  to  constitute  a  common  lodging-house. 
Lastly,  a  charitable  institution  will  not  cease  to 
be  a  common  lodging-house  by  reason  only  that 
the  charity  has  other  purposes,  either  benevolent 
or  religious,  whioh,  taken  by  themselves,  are 
outside  the  operation  of  the  Acts  of  1851  and 
1853.  This  was  the  case  with  the  Salvation  Army 
shelters,  dealt  with  in  Logsdon  v.  Booth  (ubi 
stfp.). 

Nov.  1. — Avory,  K.C.  and  E.  A.  Nepean  stated 
that  since  judgment  was  delivered  it  had  been 
discovered  that  the  Common  Lodging  Houses  Act 
(Ireland)  1860  had  been  repealed  by  sect.  294  of 
tbe  Public  Health  (Ireland)  Act  1878  (41  &  42 
Vict,  c,  52),  and  suggested  that  it  was  doubtful 
whether  an  Act  which  had  been  repealed  could 
be  considered  for  the  purpose  of  construing  an 
earlier  Act. 

Vatjohan  Williams,  L.J. — I  do  not  think  it 
makes  any  difference.  The  Act  of  1860  says  that 
certain  expressions  used  in  the  Acts  of  1851  and 
1853  "  are  hereby  declared  and  explained  to  have 
been  intended  to  bear  the  following  meaning." 
Therefore  it  must  have  been  an  intention  at  the 
time  of  the  passing  of  those  Acts  of  1851  and 
1853,  for,  although  they  were  not  intended  to 
apply  to  Ireland  when  they  were  passed,  it  would 
not  otherwise  be  true  to  say  that  this  expression 
had  "  been  intended"  to  bear  the  meaning  stated 
in  the  Act  of  1860.  It  is  quite  true  that  the 
Act  of  1860  was  passed  for  application  to  Ireland, 
but  the  point  is  that  it  says  the  expression 
"common  lodging-house"  in  the  Acts  of  1851 
and  1853  was  "intended"  to  have  the  meaning 
afterwards  stated.  If  it  is  an  Act  which  deter- 
mines the  construction  of  another  Act  of  Parlia- 
ment for  the  time  being,  the  repeal  cannot  make 
it  wrong  for  us  to  look  at  it.  The  construction  of 
an  Act  of  Parliament  must  be  once  and  for  all. 
The  repeal  of  this  statute  which  has  put  a  con- 
struction on  these  Acts  does  not  alter  that  con- 
struction. 

Stirling  and  Cozens-Hardy,  L.JJ.  con- 
curred. 

By  consent  the  hearing  of  the  appeal  was  treated 
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HIGH    COURT    OF    JUSTICE. 

KING'S  BENCH  DIVISION. 

Tuesday,  Aug.  8, 1905. 

(Before  Lord  Alvebstonb,  C.J.,  Lawbance  and 

Ridley,  JJ.) 

Thiblbab  (app.)  v.  Craigen  (rasp.),  (a) 

Cruelty  to  animals — Causing  animal  to  be  cruelts 
ill-treated— Performance  with  savage  animals— 
Bringing  lame  animal  in  contact  with  wild 
animals — Tame  animal  attached  and  injured- 
Conviction— Cruelty  to  Animals  Ad  1849  (12  & 
13  Vict  c.  92),  s.  2. 

The  appellant,  a  lion-tamer,  conducted  perform- 
ances in  a  cage  with  lions,  and  part  of  the 
performance  consisted  of  a  roundabout  of  sit 
ooats  in  each  of  which  was  seated  a  lion,  the 
roundabout  being  draw  by  a  pony.  At  one  of  these 
performances,  after  the  appellant  had  introduced 
the  pony  into  the  cage  and  attached  it  to  the 
roundabout,  one  of  the  lions  jumped  out  of  its 
boat  and  raised  itself  on  to  the  hindquarters  of 
the  pony  and  sniffed  at  it.  The  appellant  drott 
the  lion  bach  to  its  boat,  but  immediately  the 
appellant' 8  attention  was  diverted  from  the  lion 
it  attached  the  pony,  causing  injuries  from 
which  the  pony  died  two  days  afterwards.  A 
considerable  number  of  performances  with  the 
same  pony  had  taken  place  for  several  years,  and 
nothing  of  the  hind  had  happened.  Formerly 
during  the  performance  three  or  four  men  with 
iron  bars  hept  watch  on  the  stage,  and  recently  a 
man  with  a  fire  hose  hept  watch.  The  appellant 
having  been  convicted,  under  sect.  2  ot  the  Cruelty 
to  Animals  Act  1849,  of  having  unlawfully  and 
cruelly  caused  the  pony  to  be  UL  treated  .- 

Held,  that  there  was  sufficient  evidence  of  mens  rea 
on  the  part  of  the  appellant  to  justify  the  son- 
viction,  and  that  the  conviction  was  right. 

Oasb  stated  by  justices  ot  the  peace  for  the  city 
of  Nottingham. 

1.  At  a  petty  sessions  held  in  the  city  of  Not- 
tingham on  the  13th  Dec.  1904  one  Georg  Thielbtr 
(tbe  appellant)  was  charged  upon  an  informa- 
tion made  by  James  Craigen  (the  respondent),  an 
officer  of  tbe  Royal  Society  for  the  Prevention  of 
Cruelty  to  Animals,  that  the  appellant  did  on  the 
28th  Nov.  1904,  at  the  city  of  Nottingham,  unlaw, 
fully  and  cruelly  cause  to  be  ill-  treated  sn  animal, 
to  wit,  a  pony. 

2.  On  the  hearing  of  the  information  it 
was  proved  to  the  justices  that  the  appellant 
Thielbar  was  a  lion  tamer,  and  that  he  conducted 
a  performance  in  a  cage  with  lions  known  ai 
"  Seeth's  Lions,"  and  that  part  of  the  perform- 
ance consisted  of  a  roundabout  of  six  ooats,  in 
each  of  which  boats  was  seated  a  lion,  such 
roundabout  being  drawn  by  a  pony. 

3.  On  the  28th  Nov.  1904,  at  the  Empire  Music 
Hall,  Nottingham,  the  appellant  introduced  a 
pony  into  a  cage  with  the  above-named  lions,  and 
attached  the  pony  to  the  roundabout,  in  the  boats 
of  which  five  lions  were  seated.  One  of  the  lions 
jumped  out  of  its  boat  and  raised  itself  up  on  the 
hindquarters  of  the  pony  and  sniffed  at  it.  ^  The 
appellant  drove  the  lion  to  its  boat  and  continued 
tne  performance,  but  immediately  the  appellant's 
attention  was  diverted  from  the  lion  it  attacked 
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the  pony,  causing  injuries  from  which  the  pony 
died  two  days  afterwards. 

4.  It  was  alleged  to  the  justices  that  the  per. 
f ormance  described  in  par.  2  of  the.  case  had  been 
given,  and  that  the  pony  which  was  injured  had 
taken  part  in  it  between  3000  and  4000  times 
during  the  past  twelve  years,  and  it  was  also 
alleged,  but  not  proved  to  the  justices'  satisfac- 
tion, that  the  lions  had  not  attacked  or  injured, 
or  attempted  to  attack  or  injure,  the  pony  on 
ar?y  previous  occasion,  and  that  the  pony  had 
never  exhibited  any  terror  of  the  lions,  bat  had 
appeared  to  be  intimate  and  friendly  with  them. 

5.  It  was  admitted  for  the  respondent  that 
there  was  no  wish  on  the  part  of  the  appellant 
that  the  pony  should  be  ill-treated,  and  it  was  also 
admitted  that  the  appellant  did  nothing  more  on 
the  night  of  the  28th  Nov.  than  on  any  previous 
occasion,  except  that  on  the  night  in  question  the 
appellant  had  continued  the  performance  after 
the  lion  in  question  had  jumped  out  of  its  boat 
and  exhibited  a  savage  disposition  towards  the 
pony. 

6.  It  was  also  admitted  on  behalf  of  the  appel- 
lant that  formerly,  during  the  performance,  three 
or  four  men  with  iron  bars  kept  watch  on  the 
stage,  and  that  recently,  instead  of  these  three  or 
four  men,  one  man  with  a  tire  hose  had  kept  watch 
during  the  performance. 

7.  It  was  contended  before  the  justices  on 
behalf  of  the  respondent  that  the  appellant  had  on 
the  above  facts  caused  the  pony  to  be  cruelly  ill- 
treated. 

8.  It  was  contended  before  the  justices  on  behalf 
of  the  appellant  that,  as  this  performance  had 
been  given  over  3000  times,  and  the  lions  had 
never  previously  attempted  to  attack  the  pony, 
the  appellant  could  not  be  taken  to  know  that  the 
probable  result  of  introducing  the  pony  amongst 
the  lions  would  be  an  attack  by  them,  or  one  of 
them,  on  the  pony. 

9.  The  justices,  however,  were  of  opinion  that 
upon  the  above  facts  the  appellant  caused  the  pony 
to  be  cruelly  ill-treated. 

10.  They  therefore  convicted  the  appellant  that 
he  did  unlawfully  and  cruelly  cause  the  pony 
to  be  ill-treated,  and  fined  him  40s.,.  including 
costs. 

The  question  for  the  opinion  of  the  court  was 
whether  there  was  any  evidence  to  support  the 
finding  of  the  justices. 

If  the  court  should  be  of  opinion  in  the 
affirmative,  the  conviction  was  to  stand;  if  in 
the  negative,  the  conviction  was  to  be  quashed. 

The  Cruelty  to  Animals  Act  1849  (12  &  13 
Vict  c.  92) — an  Act  for  the  more  effectual 
prevention  of  cruelty  to  n.«imnla — provides : 

Seot  2.  And  he  it  enaoted  that  if  any  person  shall 
from  and  after  the  passing  of  this  Act  oruelly  beat, 
ill-treat,  overdrive,  abate,  or  torture,  or  o&aae  or 
procure  to  be  cruelly  beaten,  ill-treated,  overdriven, 
ftbaaed,  or  tortured,  any  animal,  every  such  offender 
■hall  for  every  snob  offence  forfeit  and  pay  a  penalty  not 
exceeding  five  pounds. 

W.  H.  Stevenson  for  the  appellant. — There  was 
no  evidence  upon  which  the  justices  could  pro- 
perly convict  the  appellant  under  the  section. 
The  justices  were  of  opinion  that  the  appellant 
"caused"  the  pony  to  be  cruelly  ill-treated,  so 
that  the  question  is,  what  is  the  meaning  of  the 
word  "cause"  in  the  section.    The  meaning  of 


the  word  does  not  seem  to  have  been  considered 
in  this  connection,  but  it  is  submitted  that  the 
word  "  cause  "  refers  to  the  case  of  a  person  doing 
a  cruel  act  to  an  animal,  of  which  there  is  no 
evidence  in  the  present  case.  The  person  must 
be  not  only  the  causa  eausans,  but  also  the  causa 
sine  qua  nan : 

Cullerne  v.  London  and  Suburban  General  Per- 
manent Benefit  Building  Society,  63  L.  T.  Rep. 
511 ;  25  Q.  B.  Div.  485. 

It  is  necessary  to  show  mens  rea  on  the  part  of 
the  appellant,  and  the  facts  negative  any  mens  rea. 
It  was  admitted  that  there  had  been  some 
thousands  of  performances,  and  that  no  injury 
had  ever  before  happened  to  the  pony,  and  that 
the  appellant  had  done  nothing  more  on  the 
occasion  in  question  than  on  any  previous  occa- 
sion, and  it  was  admitted  that  there  was  no  wish 
on  his  part  that  the  pony  should  be  ill-treated. 
Upon  these  admissions  it  is  contended  that  the 
appellant  could  not  be  convicted  of  having 
"  caused  "  the  pony  to  be  cruelly  ill-treated. 

'  Lush,  K.C.  (Colam  with  him)  for  the  respon- 
dent.— The  sole  question  is  whether  there  was 
any  evidence  upon  which  the  justices  could  pro- 
perly convict  the  appellant.  Upon  the  whole 
facts  of  the  case  the  conviction  was  justified.  It 
is  found  that  formerly  it  was  necessary  during  a 
performance  to  have  three  or  four  men  with  iron 
bars  who  kept  watch  on  the  stage,  and  that  recently 
it  was  necessary  to  have  a  man  with  a  fire-hose. 
That  alone  shows  the  dangerous  nature  of  the 
performances,  and  the  mere  bringing  of  these 
savage  animals  in  contact  with  a  tame  animal 
was  likely  to  cause  injury  to  the  tame  animal. 
On  the  occasion  in  question  the  appellant  had 
continued  the  performance  after  the  lion  had 
jumped  out  of  its  boat  and  exhibited  a  savage 
disposition  towards  the  pony.  If  mens  rea  is 
necessary,  there  was  sufficient  evidence  of  it  to 
support  the  conviction. 

Lord  Alveestonk,  C.J. — I  am  not  prepared 
to  assent  to  any  general  proposition  that  a  per- 
formance of  this  kind  with  wild  animals  would 
come  within  the  language  of  the  section,  as 
causing  another  animal  to  be  cruelly  beaten,  ill- 
treated,  overdriven,  abused,  or  tortured,  or  pro- 
curing that  to  be  done,  merely  because  there  was 
a  risk  of  the  wild  animal  reverting  to  its  natural 
state.  I  think  that  the  experience  of  history  and 
one's  own  personal  experience  is  that  all  animals 
of  the  most  savage  nature  are  under  the  most 
complete  control,  and  I  think,  as  far  as  the 
general  principle  is  concerned,  that  performance 
in  itself  would  not  come  within  the  Btatute.  That 
being  so,  and  the  fact  that  a  considerable 
number  of  performances  with  the  same  animal 
had  taken  place  and  nothing  of  the  kind  had 
happened,  would  go  a  long  way  to  rebut  any 
evidence  of  mens  reaf  which  is  necessary  under 
this  section,  as  was  decided  in  the  case  of  Elliott 
v.  Osbom  (65  L.  T.  Rep.  378),  and  I  think  in 
other  cases.  But  in  this  case  the  magistrates 
obviously  had  their  minds — if  I  may  use  the 
expression — upon  the  right  point,  and  had  the 
argument  addressed  to  them  that  the  appellant 
had  continued  the  performance  after  the  lion  had 
jumped  out  of  the  cage  and  evinced  a  savage 
disposition  towards  the  pony.  I  do  not  think  it 
is  too  much  to  say  that  a  person  who  takes  part 
in  these   performances    must   expect  generally 
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to  show  the  greatest  watchfulness  and  care  of 
other  animals  if  he  risks  them  and  their  lives, 
and  not  his  own  life  only,  in  connection  with  the 
savage  animals.  In  this  case  there  are  two  or 
three  things  which  to  my  mind  prevent  us  from 
saying  that  there  was  no  evidence  of  mens  rea. 
First,  one  of  the  lions  jumped  out  of  its  boat, 
raised  itself  on  the  hindquarterB  of  the  pony,  and 
sniffed  at  it.  I  think  if  that  pony  had  had  a 
mind  and  was  not  under  control  he  would  have 
left  the  cage  after  that ;  it  is  a  matter  of  common 
sense;  he  did  not  because  he  was  under  the 
control  of  the  appellant.  The  appellant  drove  the 
lion  to  its  boat  and  continued  the  performance,  but 
immediately  the  appellant's  attention  was  diverted 
from  the  lion  it  attacked  the  pony  and  caused  it 
injury.  That  shows  that  the  Jion  was  being  kept 
under  control  by  the  personal  attention  of  toe 
man,  and  it  was  evident  by  its  former  conduct 
that  it  was  not  in  its  normal  condition  of  training 
— I  do  not  mean  in  its  normal  condition  of 
savagery,  but  in  its  normal  condition  of  training. 
And  then  we  have  the  fact  that  the  character  of 
the  performance  was  such  that  notwithstanding 
the  tame  condition  of  the  animals  there  were  three 
or  four  men  with  iron  bars  who  kept  watch  at  the 
cage,  and  recently  one  man  with  a  fire  hose — I  do 
not  know  whether  that  was  considered  to  be 
useful.  I  do  not  know  whether  they  had  the  fire 
hose  before,  but  that  does  not  matter  for  the 
purpose  of  our  judgment.  It  was  a  performance 
which,  tame  as  the  animals  were,  still  had  these 
surroundings.  In  these  circumstances  it  seems 
to  me  that  we  ought  not  to  say,  where  a  man 
continues  the  performance  after  such  an  amount 
of  notice  and  does  subject  an  innocent  and  docile 
animal  to  risk  and  torture  of  that  kind,  that  there 
is  no  evidence  of  mens  rea  because  on  previous 
occasions  nothing  had  happened.  I  only  wish  it 
to  be  understood  that,  if  it  had  not  been  for  the 
incident  which  occurred  on  the  occasion  in  ques- 
tion, I  should  not  have  been  disposed  to  adopt  the 
larger  proposition  which  counsel  for  the  respon- 
dent was  beginning  to  invite  us  to  adopt,  that, 
simply  because  an  animal  has  originally  had  a 
savage  disposition,  it  must  be  an  offence  under 
this  statute  because  it  is  put  in  juxtaposition 
with  another  animal  to  which  it  might  do  injury. 
I  think  in  this  present  case  there  was  some 
evidence  for  the  magistrates,  and  in  such  circum- 
stances we  ought  to  be  slow  to  interfere  with  the 
magistrates'  decision,  unless  we  can  clearly  say 
that  they  went  wrong  on  a  point  of  law.  In 
my  opinion  they  did  not  go  wrong  on  a  point  of 
law,  and  therefore  I  think  the  appeal  must  be 
dismissed. 

Lawbance,  J. — I  agree. 

Ridley,  J. — I  agree.  I  wish  to  say  that  I  do 
not  express  any  opinion  on  the  more  general 
proposition,  as  it  is  unnecessary  under  the  cir- 
cumstances. 

Appeal  dismissed  and  conviction  upheld. 

Solicitor  for    the    appellant,  E.    Dowries,    for 
C.  E.  W.  Lucas,  Nottingham. 
Solicitor  for  the  respondent.  8.  G.  Polhill. 


Aug.  7  and  8,  1905. 

(Before  Lord  Alvebstone,  C.J.,  Lawranci 

and  Ridley,  J  J.) 

Newark  Union  (apps.)  v.  Maidstone 
Union  (resps.).  (a) 

Poor  law — Settlement — Removal — IrremwabU it y 
— Computation  of  time  of  residence— Break  in 
residence — Absence  of  soldier  on  military  service 
— Exclusions — Poor  Removal  Act  1S46  (9  &  10 
Vict  c.  66),  s.  1— Divided  Parishes  and  Poor 
Law  Amendment  Act  1876  (39  A  40  Vict  c.  61), 
a.  34. 

The  absence  of  a  person  on  military  service  from 
the  parish  where  he  has  been  residing  constitutes 
a  break  in  the  residence  necessary  for  (he  pur- 
pose of  acquiring  a  settlement  in  the  parish  under 
sect.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876,  notwithstanding  that  hit 
absence  is  compulsory  and  that  during  suck 
absence  his  wife  and  children  continue  to  live  tn 
the  parish,  and  that  he  has  the  intention  oj 
returning  and  does  return  to  the  parish.  1% 
such  case  the  two  separate  periods  of  residence 
before  his  departure  and  after  his  return  cannot 
be  added  together  for  the  purpose  of  making  up 
the  three  years'  residence  necessary  to  confer  a 
settlement  under  that  section,  although  the  tine 
during  which  a  person  is  serving  as  a  soldier  u 
by  sect.  1  of  the  Poor  Removal  Act  1846  to  be 
excluded  from  the  computation  of  the  time  for 
the  purposes  of  that  section. 

Sfc.  Olave's  Union  v.  Canterbury  Union  (76  L.  T. 
Rep.  517  ;  (1897)  1  Q.  B.  682)  followed. 

Case  stated  by  the  Court  of  Quarter  Sessions 
of  the  county  of  Kent,  upon  an  appeal  to  them 
wherein  the  guardians  of  the  Newark  Union  were 
the  appellants  and  the  guardians  of  the  Maidstone 
Union  were  the  lespondents,  on  the  question 
whether  a  pauper  woman  and  her  three  children 
were  removable  from  the  Maidstone  Union  to  the 
Newark  Union. 

By  an  order  dated  the  18th  July  1904,  made  by 
two  justices  of  the  peace  acting  in  and  for  the 
county  of  Kent,  at  Maidstone,  upon  a  complaint 
made  to  them  by  the  guardians  of  the  poor  of 
the  Maidstone  Union  that  a  woman,  named  A.  C, 
and  her  three  children  (thereinafter  called  the 
''paupers")  had  come  to  inhabit  and  were  then 
inhabiting  in  the  Maidstone  Union,  and  had 
become  and  were  then  actually  chargeable  thereto, 
not  having  a  legal  settlement  therein  nor  having 
resided  in  any  part  thereof  for  the  space  of  one 
year  next  before  the  application  for  this  warrant 
of  removal,  it  was,  after  hearing  the  evidence, 
adjudged  that  the  place  of  the  last  legal  settle- 
ment of  the  paupers  was  in  the  parish,  township, 
or  place  of  Newark  in  the  Newark  Union,  and 
the  justices  thereby  ordered  the  guardians  of  the 
Maid 8 tone  Union  to  remove  and  convey  the  < 
paupers  from  their  union  to  the  Newark  Union  I 
and  there  deliver  them  to  the  guardians  of  such  J 
unioD,  who  were  thereby  required  to  receive  and 
provide  for  such  paupers  according  to  law. 

The  statement  of  the  grounds  upon  which  such 
order  was  made,  including  the  particulars  of  the 
settlement  relied  upon  by  the  guardians  of  the 
Maidstone  Union  in  support  thereof,  were  as 
follows : 

That  the  last  place  of  settlement  of  the  paupers 


(a)  BeporteU  by  W.  W.  Orb,  Esq.,  &*nlalw«t«Lar. 


MAGISTRATES'  OASES. 


429 


K.B.  Div.] 


Nkwaek  Union  (apps.)  v.  Maidstone  Union  (reaps.). 


[K.B.  Div. 


was  at  the  time  of  making  the  order  and  still  was 
at  the  date  of  this  case  in  the  parish,  township,  or 
place  of  Newark  in  the  Newark  Union ;  that  at 
the  time  of  making  the  order  the  paupers  had 
come  to  and  did  then  inhabit  in  and  were  actually 
chargeable  to  the  Maidstone  Union,  and  were  not 
irremovable  therefrom ;  that  the  said  A.  G.  was 
the  lawful  wife  and  was  then  the  widow  of  T.  0., 
deceased ;  that  the  said  T.  0.  (the  husband  of  the 
pauper)  resided  in  the  parish  of  Newark  for 
three  years  and  upwards  prior  to  the  year  1889 
or  thereabouts,  within  the  provisions  of  the 
statute  39  &  40  Vict.  c.  61  (the  Divided  Parishes 
and  Poor  Law  Amendment  Act  1876),  s.  34 ;  and 
that  the  pauper  derived  and  retained  such  settle- 
ment. 

The  guardians  of  the  Newark  Union  appealed 
against  the  order,  and  on  the  hearing  of  such 
appeal  the  facts  were  agreed  as  follows : — 

The  pauper  A.  C.  was  the  lawful  wife  and  was 
at  the  time  in  question  the  widow  of  T.  C, 
deceased,  who  died  in  June  1904.  A.  C.  (the 
widow)  was  then  residing  with  her  three  children, 
who  were  under  the  age  of  sixteen,  in  the  parish 
of  Boughton  Monchelsea,  in  the  Maidstone  Union, 
and  was  chargeable  to  the  common  fund  of  that 
union. 

The  husband,  T.  C,  resided  in  the  parish  of 
Newark  for  upwards  of  three  years  prior  to  Aug. 
1898  in  such  a  manner  and  in  such  circumstances 
as  to  acquire  a  settlement  there  under  sect  34  of 
the  Divided  Parishes  and  Poor  Law  Amendment 
Act  1876.  The  pauper  A.  G.  was  married  to  her 
late  husband  in  Deo.  1897,  at  Newark,  and  in 
Aug.  1898  8 he  and  her  husband  went  to  reside  in 
the  parish  of  Boughton  Monchelsea,  in  the 
Maidstone  Union,  and  so  resided  until  the  26th 
Deo.  1899.  The  husband  being  a  reservist  was 
called  upon  to  serve  with  the  colours  in  the  Boer 
War,  and  on  the  26th  Dec.  1899  he  left  Boughton 
Monchelsea  to  join  the  colours  on  the  4th  Jan. 
1900,  and  proceeded  to  South  Africa  with  his 
regiment  From  the  26th  Dec.  1899  the  husband 
was  absent  on  military  service  with  his  regiment 
till  he  was  invalided  home  in  the  month  of  June 
1900.  On  his  return  in  Juno  1900  he  went  to 
reside  with  his  wife  and  children  in  the  parish  of 
Boughton  Monchelsea,  where  his  wife  had  con- 
tinued to  reside  with  her  children  during  his 
absence  as  aforesaid.  The  wife  and  her  husband 
continued  to  reside  at  Boughton  Monchelsea  from 
the  month  of  June  1900  till  the  month  of  Sept 
1902,  when  they  went  to  reside  in  the  parish  of 
Bermondsey,  London,  and  there  resided  until  the 
death  of  the  husband  in  the  month  of  June  1904, 
and  upon  his  death  his  widow  returned  to 
Boughton  Monchelsea  with  her  children  and 
became  chargeable  as  aforesaid.  It  was  admitted 
that  the  pauper  and  her  three  children  took  the 
settlement  of  her  husband  T.  G. 

On  these  facts  it  was  contended  for  the  appel- 
lants, the  guardians  of  the  Newark  Union,  that 
the  pauper  was  settled  in  Maidstone  Union,  in 
that  the  absence  of  T.  G.  (her  husband)  upon 
military  service  under  the  particular  circumstances 
of  the  case  did  not  constitute  a  break  in  his 
residence  so  as  to  deprive  him  of  the  settlement 
he  was  alleged  to  have  acquired  in  the  Maid- 
stone Union  underseot.  34  of  the  Act  39  &  40 
Vict.  o.  61. 

It  was  contended  for  the  respondents,  the 
guardians   of  the   Maidstone   Union,  that  the 


absence  of  the  husband  on  military  service  consti- 
tuted a  break  in  his  residence,  and  that  the 
pauper  had  consequently  not  acquired  a  settle- 
ment in  the  Maidstone  Union. 

The  justices  in  quarter  sessions  held  that  the 
absence  of  the  husband  upon  military  service 
under  the  circumstances  aforesaid  did  not  con- 
stitute a  break  in  his  residence  in  the  Maidstone 
Union,  and  that  the  pauper,  who  took  his  settle- 
ment, was  consequently  settled  in  the  Maidstone 
Union. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  holding. 

If  the  court  should  be  of  opinion  that  the  justices 
were  right  in  law  in  so  holding,  then  this  appeal 
was  to  oe  dismissed  and  the  order  of  the  justices 
for  the  removal  of  the  pauper  and  her  children  to 
the  Newark  Union  was  to  be  quashed. 

If  the  court  should  be  of  opinion  that  the 
justices  were  wrong  in  law  in  so  holding,  then  this 
appeal  was- to  be  allowed,  and  the  case  remitted  to 
them  with  the  opinion  of  the  court  thereon. 

Sect.  1  of  the  Poor  Removal  Act  1846  (9  &  10 
Vict.  c.  66)  provides : 

No  person  shall  be  removed,  nor  shall  any  warrant 
be  granted  for  the  removal  of  any  person,  from  any 
parish  in  whioh  saoh  person  shall  have  resided  for  five 
years  [now  one  year  by  sect.  8  of  the  Union  Chargeability 
Act  1865  (28  &  29  Viet.  e.  79)]  next  before  the  applica- 
tion for  the  warrant:  Provided  always  that  the  time 
daring  which  suoh  person  shall  be  a  prisoner  in  a  prison, 
or  shall  be  serving  Her  Majesty  as  a  soldier,  marine,  or 
sailor,  or  reside  as  an  in-pensioner  in  Greenwich  or 
Chelsea  hospitals,  or  shall  be  confined  in  a  lunatic  asylum 
or  house  duly  licensed  or  hospital  registered  for  the 
reception  of  lunatics,  or  ai  a  patient  in  a  hospital  .  .  . 
shall  for  all  purposes  be  excluded  in  the  computation  of 
time  hereinbefore  mentioned.     .     .     . 

Sect.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  &  40  Vict  c.  61) 
provides  : 

Where  any  person  shall  have  resided  for  the  term 
of  three  years  in  any  parish,  in  suoh  manner  and  under 
suoh  circumstances  in  each  of  suoh  ye*™  as  would  in 
accordance  with  the  several  statutes  in  tuut  behalf  render 
him  irremovable,  he  shall  be  deemed  to  be  settled  therein 
until  he  shall  acquire  a  settlement  in  some  other  parish 
by  a  like  residence  or  otherwise :  Provided  that  an  order 
of  removal  in  respect  of  a  settlement  acquired  under  this 
section  shall  not  be  made  upon  the  evidence  of  the  person 
to  be  removed,  without  suoh  corroboration  as  the  justices 
or  court  think  sufficient. 

Holder  for  the  guardians  of  the  Maidstone 
Union. — The  decision  of  the  quarter  sessions  in 
favour  of  the  Newark  Union  was  wrong.  The 
question  is  whether  the  absence  of  the  husband 
on  military  service  in  South  Africa  constituted  a 
break  in  his  residence  in  the  Maidstone  Union  for 
the  purpose  of  determining  his  legal  settlement. 
It  is  submitted  that  such  absence  constituted  a 
break  in  his  residence  for  these  purposes.  At  the 
time  when  the  husband  came  to  reside  in  the 
Maidstone  Union  in  1898  his  legal  settlement  was 
then  in  the  Newark  Union.  If  he  had  not  been 
called  out  on  military  service,  but  had  resided 
without  any  break  in  the  Maidstone  Union  until 
he  finally  left  in  Sept.  1902,  then  he  would  have 
acquired  a  legal  settlement  in  the  Maidstone 
Union,  and  that  would  have  been  his  settlement 
on  his  death  in  1904,  as  he  had  not  resided  for 
three  years  in  Bermondsey,  and  had  not  acquired 
a  settlement  there.     If  his  absence  during  his 
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military  service  did  not  constitute  a  break  in  his 
residence  in  the  Maidstone  Union,  then  his  settle- 
ment  was  in  that  union  at  the  time  of  his  death ; 
bat  if  such  absence  on  military  service  was  a  break 
in  his  residence,  then  the  time  for  this  purpose 
would  begin  from  his  return  from  South  Africa 
in  June  1900,  and  as  he  ceased  to  reside  in  the 
Maidstone  Union  in  Sept.  1902,  when  he  went  to 
Berinondsey,  that  portion  of  his  residence  in  +he 
Maidstone  Union  (being  less  than  three  years) 
would  not  give  him  a  settlement  in  that  union, 
and  the  two  periods  of  his  residence  in  that 
union  cannot  be  added  together  for  the  purpose 
of  giving  a  settlement.  Both  upon  the  wording 
of  the  sections  in  the  Acts  and  upon  authority,  his 
absence*  on  military  service  was  a  break  in  his 
residence.  By  sect.  34  of  the  Divided  Parishes 
and  Poor  Lav?  Amendment  Act  1876,  a  person  is 
to  be  deemed  to  be  settled  in  a  parish  in  which  he 
has  resided  for  a  period  of  three  years  in  such 
manner  and  under  such  circumstances  "  in  each 
of  such  years  "  as  would,  in  accordance  with  the 
statutes,  render  him  irremovable.  By  sect.  1  of 
the  Poor  Removal  Act  1846,  in  determining  the 
question  of  irremovability,  the  time  during  which 
a  person  is  serving  as  a  soldier  is  expressly 
excluded  from  the  computation  ;  so  that  upon  the 
statutes  the  period  of  military  service  constituted 
a  break.  The  case  is  also  concluded  by  the  cases 
of  Dorchester  Union  v.  Weymouth  Union  (54  L.  T. 
Rep.  52 ;  16  Q.  B.  Div.  31)  and  St.  Olave's  Union 
▼.  Canterbury  Union  (76  L.  T.  Rep.  517;  (1897)  1 
Q.  B.  682).  In  St.  Olave's  case  it  was  held  by  the 
Court  of  Appeal  that  the  period  during  which  a 
person  is  a  patient  in  a  hospital  must  be  excluded 
in  computing  the  time  necessary  for  acquisition 
of  a  settlement  under  sect.  34,  and  sect.  1 
of  the  Poor  Removal  Act  of  1846  excludes 
equally  the  time  during  which  a  person  is  serving 
as  a  soldier,  and  the  time  during  which  a  person 
is  a  patient  in  a  hospital,  so  that  there  is  no 
difference  between  the  case  where  a  person  is 
absent  on  military  service  and  where  a  person  is 
a  patient  in  a  hospital.  That  case  is  an  express 
authority  on  this  question. 

Per  rival  Hughes  for  the  Newark  Union. — The 
quarter  sessions  were  right  in  holding  that  the 
absence  of  the  husband  upon  military  service  was 
not  a  break  in  his  residence.  There  was  no  break 
in  the  residence  by  his  absence  on  military 
service.  During  the  time  of  his  absence  he  still 
had  his  home  in  the  Maidstone  Union,  and  his 
wife  and  children  resided  there.  He  had  the 
intention  of  returning  to  that  home,  and  he  did 
return  to  it.  His  absence  on  military  service 
during  this  period  was  compulsory,  which  dis- 
tinguishes this  case  from  the  case  of  St.  Olave's 
Union  v.  Canterbury  Union  (ubi  sup.),  as  in  that 
case  the  absence  of  the  person  in  the  hospital  as 
a  patient  was  voluntary.  There  was  therefore  no 
break  in  the  residence  of  the  husband  in  the 
Maidstone  Union  from  the  time  he  went  there  in 
1898  until  he  left  in  1902,  a  period  sufficient  to 
give  him  a  settlement  there.  In  the  next  place, 
even,  if  his  absence  on  military  service  did  con- 
stitute a  break  in  his  residence,  the  two  periods 
of  his  residence  there — the  period  before  he  went 
to  South  Africa,  and  the  period  after  he  returned 
— can  be  added  together,  and  if  so  added  they 
make  up  more  than  the  three  years*  residence 
required  under  Beet.  34  to  confer  a  settlement  by 
residence.    Sect.  34  refers  to  sect.  1  of  the  Poor 


Removal  Act  1846,  under  which  a  status  of  irre- 
movability is  acquired,  and  for  the  purpose  of 
acquiring  that  status  of  irremovability  separate 
or  broken  periods  of  residence  may  be  added 
together,  provided  that  the  interval  between  the 
periods  sought  to  be  added  together  is  one  which 
by  the  terms  of  the  section  is  to  be  excluded 
from  the  computation.  Thus,  under  that  section 
the  period  during  which  a  person  is  a  prisoner  in 
a  prison  is  to  be  excluded,  and  it  has  been  held 
that  in  computing  the  time  necessary  to  confer  a 
status  of  irremovability  under  the  section,  the 
period  during  which  a  person  is  in  prison  is  to  be 
excluded ;  in  other  words,  the  two  periods  are  to 
be  added  together  (Hartfield  v.  Botherfield  ani 
Beg.  v.  St.  Andrew,  Holborn,  18  L.T.  Rep.  O.  S.237, 
238 ;  17  Q.  B.  746  and  753),  and  the  same  has  been 
held  with  regard  to  a  person  serving  in  the  militia 
{Horton  Overseers  v.  Leeds  Overseers,  26  L.  T. 
Rep.  O.  S.  73 ;  5  E.  &  B.  595).  These  cases  show 
that  for  the  purpose  of  acquiring  a  status  of 
irremovability  under  sect.  1  of  the  Act  of  1861, 
and  consequently  a  settlement  under  sect.  34  of 
the  Act  of  1876,  the  period  before  the  husband  of 
the  pauper  in  this  case  was  called  out  for  military 
service  and  the  period  of  his  residence  after  his 
return  can  be  added  together,  and  there  was  thus 
a  residence  of  more  than  three  years  in  the 
Maidstone  Union.  The  intention  clearly  was 
that  the  absence  of  a  soldier  on  military  service 
should  not  deprive  him  of  his  rights  under  the 
section. 

The  following  oases  were  also  referred  to : 

Boston  Overseers  v.  8t.  Mary,  Marlborough,  Over* 

seers,  L.  Rep.  2  Q.  B.  128  ; 
Reigate  Union  v.    Croydon  Union,  61  L.  T.  Rep. 

733     14  App.  Cas.  465  ; 
West  Ham  Union  v.  Cardiff  Union,  72  L.  T.  Bep. 

497  ;  (1895)  1  Q.  B.  766. 

Lord  Alyerbtone,  C.J. — No  one  can  deny  the 
difficulty  of  these  pauper  settlement  oases,  and 
the  courts  from  time  to  time  and  the  House  of 
Lords  have  recognised  the  impossibility  of 
reconciling  the  views  which  have  been  expressed 
in  some  of  the  older  cases  by  judges  very  learned 
in  the  poor  law,  and  in  one  of  the  most  recent 
cases  which  was  before  the  House  of  Lords,  the 
case  of  Reigate  Union  v.  Croydon  Union  (61  L.  T. 
Rep.  733 ;  14  App.  Gas.  465),  Lord  Watson,  in  a 
very  luminous  judgment,  which  has  been  a  great 
guide  to  us  in  one  branch  of  this  law,  took  the 
opportunity  of  saying  that  it  was  impossible  to 
reconcile  the  cases,  and  that  nothing  would  be 
gained  by  going  through  them.  If  this  case  had 
been  absolutely  free  from  authority,  I  should  have 
thought  that  there  was  a  good  deal  to  be  said  in 
favour  of  the  view  that  if  a  man  had  resided  in  a 
place  in  the  sense  of  having  had  a  residence 
there,  being  responsible  for  rent,  having  his 
family  residing  there,  and  being  in  fact  a  resident 
in  the  place  in  every  respect,  except  his  own 
personal  residence  there,  that  might  be  a  residence 
within  sect.  34  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1876.  The  difficulty  is 
that  that  section  says :  "  Where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
parish,  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would  in  accord- 
ance with  the  several  statutes  in  that  behalf 
render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein."    Now,  that  does  involve  the  con- 
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ditions  of  residence  which  are  laid  down  in  (among 
other  places)  sect.  1  of  the  Poor  Removal  Act  1846 
(9  &  10  Vict,  o.  66),  and  that  section,  which  has 
given  rise  to  very  extraordinary  difference  of 
opinion  in  some  judgments  which  it  is  quite  im- 
possible to  reconcile  with  later  decisions,  says 
that  for  the  purpose  of  residence  which  shall 
bring  about  irremovability  the  original  term  of 
five  years,  subsequently  of  three  years,  and  now 
of  one  year,  shall  have  excluded  from  it  the  time 
during  which  the  person  in  question  shall  have 
been  personally  serving  as  a  soldier,  &c.,  with  a 
number  of  other  exceptions,  and  therefore  one  can 
see  why  the  less  liberal  or  narrower  construction 
was  put  upon  the  word  "  residence  "  in  reference 
to  sect.  34  than  would  have  been  put  upon  it  if 
that  statute,  so  to  speak,  had  been  taken  by 
itself.  Whether  or  not  the  courts  have  gone  too 
far  in  applying  the  condition  in  the  earlier  Act  it 
is  not  for  us  to  say,  because  we  are  bound  in  this 
court  to  follow  the  decision  of  the  Court  of 
Appeal  and  in  fact  the  decision  of  our  own  court, 
if  the  views  there  expressed  conclude  this  case,  as 
counsel  for  the  respondents  has  contended  that 
they  do.  There  are  two  cases  which  seem  to  me 
to  decide  distinctly  that  we  are  bound  to  adopt 
the  rule  for  whioh  counsel  for  the  respondents  con- 
tends, first,  that  there  must  for  the  whole  period  be 
a  constructive  residence  of  the  person  from  whom 
the  settlement  is  derived,  and,  secondly,  that  we 
cannot  piece  together  two  periods  of  residence 
in  order  to  make  up  the  necessary  period;  and, 
notwithstanding  the  contention  for  the  appellants 
that,  even  although  the  absence  be  compulsory, 
the  same  rule  applies.  The  first  of  these  cases  is 
the  case  of  Dorchester  Union  v.  Weymouth  Union 
(54  L.  T.  Rep.  52:  16  Q.  B.  Div.  31),  which  was 
decided  by  Day  and  Smith,  JJ.  in  the  year  1885. 
That  case  decided — reading  from  the  headnote  in 
the  Law  Reports:  "In  order  that  a  settlement 
by  residence  may  be  acquired  under  sect.  34  of 
the  Divided  Parishes  Act  1876,  there  must  have 
been  a  residence  for  three  consecutive  years 
under  such  conditions  in  each  of  such  years  as 
would  have  created  a  status  of  irremovability." 
Day,  J.,  in  dealing  with  that  part  of  the  case, 
referred  to  the  Act  which  created  the  condition  of 
irremovability,  and  decided  that  in  order  to  make 
np  the  time  the  period  during  which  the  person 
was  absent  was  to  be  excluded,  or,  in  other  words, 
he  applied  to  the  period  of  residence  required  in 
sect.  34  the  condition  of  residence  which  is  applied 
in  the  earlier  Act;  and  Smith,  J.  in  his  short 
judgment  says :  "  There  are  two  things  in  the 
section  that  render  the  argument  for  the  appel- 
lants untenable,  because  no  construction  at  all  is 
put  on  them,  while  they  receive  their  natural 
interpretation  if  the  argument  for  the  respon- 
dents is  right.  One  is  the  expression  'term  of 
three  years ' ;  the  other  the  expression  '  in  each 
of  such  years.'  I  think,  therefore,  the  correct 
construction  is  that  put  on  the  section  by  the 
respondents,  that  to  confer  a  settlement  there 
must  be  residence  for  three  consecutive  years,  ia 
each  of  which  the  nature  of  the  residence  is  suoh 
that  the  residence  would  have  conferred  a  status 
of  irremovability."  It  might  have  been  open  to 
the  court,  and  it  may  still  be  open  to  the  Court  of 
Appeal,  to  say  that,  notwithstanding  that  view,  we 
think  that  if  there  be  a  residence  under  a  year 
with  a  temporary  absence  under  such  circum- 
stances as  these  it  did  not  prevent  it  from  being 


residence;  but  I  think  this  distinction  is  one 
which  has  to  be  drawn,  and  must  be  drawn,  by 
the  Court  of  Appeal.  The  other  case  which 
disposes  of  any  doubt  in  the  matter,  if  I  may  use 
the  expression,  and  which  also  points  out  that  any 
earlier  decisions  conflicting  with  this  view  must 
be  regarded  as  no  longer  law,  is  the  case  of  St. 
Olave's  Union  v.  Canterbury  Union  (76  L.  T.  Rep. 
517;  (1897)  1  Q.  B.  438,  682).  There  the  person 
in  question  had  been  away  in  a  hospital.  He  had 
had  a  residence  maintained  during  all  the  time 
while  he  was  there,  and  therefore  in  this  case  the 
point  which  I  have  suggested  as  being  a  point 
which,  if  free  from  authority,  may  be  well  worth 
consideration  was  obviously  patent  to  the  court 
which  gave  the  decision.  The  case  of  Dorchester 
Union  v.  Weymouth  Union  (ubi  sup.)  came  up  for 
consideration  in  that  case,  and  was  approved ;  and 
the  Court  of  Appeal  decided  that  the  character 
of  the  residence  which  is  to  give  the  settlement  is 
the  character  of  the  residence  which  is  indi- 
cated by  sect.  1  of  the  Poor  Removal  Act 
1846 ;  and  that,  the  period  when  the  patient  was 
absent  in  the  hospital  being  obliged  to  be 
taken  out,  there  was  not  a  fulfilment  of  the  con- 
ditions of  sect.  34  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act  1876.  Counsel  for 
the  appellants  asked  us  not  to  apply  that  to  the 
case  of  a  soldier,  because  the  patient  in  the  St. 
Olave'e  case  had  voluntarily  gone  to  the  hospital. 
It  is  not  possible  for  us  to  take  that  view, 
because  in  sect.  1  of  the  Poor  Removal  Act  1846 
the  service  of  a  soldier  is  coupled  with  and  is 
part  of  the  same  enactment  as  that  which  con- 
tains the  words  "  or  as  a  patient  in  a  hospital," 
and,  therefore,  it  is  not  possible,  in  my  opinion, 
to  say  that  if  the  voluntary  absence,  though  the 
person  keeps  a  residence,  prevents  there  being  a 
settlement,  the  compulsory  absence  can  allow  that 
settlement  to  be  established  when  the  voluntary 
absence  could  not.  But  further  than  that,  as  I 
have  already  indicated,  the  Court  of  Appeal  in 
the  St.  Olave'e  case  (ubi  eup.)t  having  referred  to 
the  fact  of  a  previous  view  having  been  enter- 
tained, expressly  say  that  they  prefer  the  reason- 
ing in  the  case  of  Dorchester  Union  v.  Weymouth 
Union  (ubi  sup.)  to  that  in  Hartfield  v.  Botherfield 
(ubi  sup.),  where  the  man  had  been  in  prison,  and 
where  therefore,  as  he  was  not  there  of  his  own 
free  will,  his  absence  was  compulsory.  In  the 
St.  Olave's  case  (ubi  sup.)  the  man  during  his 
absence  was  voluntarily  in  the  place  where  he 
was,  and  both  those  cases  were  decided  in 
favour  of  the  view  that  to  bring  about  the  resi- 
dence contemplated  by  the  Act  there  must  be  a 
continuous  residence  for  the  necessary  period. 
I  think,  therefore,  that  the  effect  of  those  decisions 
in  this  court,  and  possibly  in  any  court  short  of 
the  House  of  Lords,  prevents  it  from  being  open 
to  counsel  for,  the  appellants  to  say  that  he  may 
piece  together  two  broken  periods,  and  also  that 
the  compulsory  absence  prevents  him  from  saying 
that  there  has  been  no  break  in  the  period  of 
residence.  I  think,  therefore,  that  the  appeal 
must  be  allowed,  and  that  the  order  which  settled 
the  paupers  in  the  Maidstone  Union  must  be 
avoided,  and  the  order  of  the  justices  for  removal 
to  the  Newark  Union  must  be  reinstated. 

Lawbanck,  J. — I  am  of  the  same  opinion. 
Ridley,  J. — I  am  also  of  the  same  opinion. 

Appeal  allowed,    Leave  to  appeal* 
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Solicitors:  for  the  appellants,  A.  J.  Franks, 
Newark ;  for  the  respondents,  Kingsford,  Dorman, 
and  Co.,  for  Hoar,  Howlett,  and  Tatham,  Maid- 
stone. 


Wednesday,  Aug.  9, 1905. 

(Before  Lord  Alverstone,  C.J.,  Lawrancb 
and  Ridley,  JJ.) 

Rex  v.  Russell  and  another  ;  Ex  parte 
Morris  and  others,  (a) 

Criminal  law — Libel  —  Criminal  information — 
Libel  upon  persons  discharging  public  duties 
imposed  by  statute — Committee  acting  under 
Licensing  Act  1904— Libel  upon — Jurisdiction 
of  court  to  grant  criminal  information. 

The  remedy  of  criminal  information  for  a  libel  is 
not  confined  to  cases  of  libel  upon  persons 
acting  in  a  judicial  capacity  while  discharging 
judicial  duties ;  but  the  court  can  in  its  discre- 
tion grant  a  criminal  information  for  the  pro- 
tection of  persons  who  are  discharging  public 
duties  imposed  wpon  them  by  statute,  in  respect 
of  a  libel  published  of  them  in  the  exercise  of 
those  duties. 

Accordingly,  if  a  libel  is  published  in  a  newspaper 
concerning  the  members  of  a  committee  of  justices 
appointed  under  the  Licensing  Act  1904,  by  the 
quarter  sessions  or  the  general  body  of  justices 
in  a  county  borough,  to  carry  out  the  provisions 
of  that  Act  and  to  decide  as  to  the  amount  of 
compensation  to  be  levied  upon  existing  licences 
as  a  compensation  fund  for  the  extinction  of 
other  licences — the  libel  charging  the  members 
of  that  committee  with  being  influenced  by  im- 
proper motives  in  fixing  the  amount  of  the  levy 
— the  court  will  grant  a  criminal  information 
upon  the  ground  that  the  committee  are  acting 
in  the  discharge  of  public  duties  imposed  upon 
them  by  the  Act,  although  they  may  not  be 
acting  in  a  strictly  judicial  capacity. 

Rule  calling  upon  Sir  Edward  Russell  and  Mr. 
Alexander  Jeans  to  show  cause  why  an  informa- 
tion or  informations  should  not  be  exhibited 
against  them  or  either  of  them  for  certain  mis- 
demeanours in  printing  and  publishing  in  a 
newspaper  called  the  Liverpool  Daily  Post  and 
Liverpool  Mercury  of  the  loth  July  1905  certain 
false  and  scandalous  libels  of  and  concerning  the 
applicants  for  the  rule,  eight  justices  of  the  peace 
in  and  for  the  city  of  Liverpool.  The  applicants 
were  Mr.  Isaac  Morris,  deputy-chairman  of  the 
Liverpool  Licensing  Committee,  and  the  follow- 
ing members  of  the  committee — namely,  Sir 
Charles  Petrie,  Messrs.  W.  Oulton,  F.  W.  Frod- 
sham,  Charles  H.  Giles,  Thomas  Menlove,  Morris 
P.  Jones,  and  Dr.  Richard  I.  Richardson. 

The  libel  complained  of  was  published  in  the 
Liverpool  Daily  Post  and  Liverpool  Mercury  on  the 
13th  July  1905,  in  the  form  of  a  leading  article, 
which  commented  upon  certain  proceedings  of 
the  licensing  committee.  The  article  was  as 
follows : 

In  the  course  of  the  debate  on  the  third  reading  of 
the  Licensing  Act  the  Prime  Minister  said :  "  I  am  per- 
fectly convinced  that  when  the  Bill  is  working,  and  when 
it  is  seen  that  by  this  Bill,  and  by  this  Bill  alone,  yon 
can  without    gross    injustice    and    discontent    really 

(a)  Reported  by  W.  W.  Oeb,  Esq.,  Burls tor-aWLav. 


diminish  the  number  of  licences  in  this  country,  all 
parties,  forgetting  the  differences  which  have  unhappily 
divided  us  for  the  last  three  months,  will  admit  that 
this  is  the  greatest  contribution  ever  made  to  the  oause 
of  temperance  reform."    Brave  words  these  !    Now,  lei 
us  see  how  this  greatest  contribution  ever  made  to  the 
cause  of  temperance  reform  is  operatiog  in  Liverpool  to 
diminish  the  number  of  lioenoes.    Yesterday  there  was 
a  meeting  of  the  licensing  committee  to  fix  the  rata  of 
levy  on  lioensed  houses  to  form  the  compensation  fond. 
Four  members  of  the  committee — Mr.  Charles  Jones,  Mr. 
Henderson,  Mr.  T.  D.  Laurence,  and  Mr.  Doughan — were 
in  favoor.of  fixing  the  rate  at  the  maximum  allowed  by 
the  Act.     Sir  Thomas  Hughes,  probably  feeling  that  it 
would  be  impossible  to  persuade  the  committee  to  impose 
the  maximum,  suggested  three-fifths.     Even  this  modest 
compromise  was  rejected,  and  the  committee  decided,  by 
the   votes  of   Sir  Charles    Petrie,   and  Messrs.  Itaao 
Morris,  Oulton,  Frodsham,  Gilei,  Menlove,  M.  P.  Jones, 
and  Richard  80  d,  to  fix  the  rate  at  half  the  maximum. 
These  gentlemen   will  hardly  pretend  that  they  were 
influenced  in  the  course  they  took    by  the  desire  to 
diminish  the  number  of  lioenoes  in  the  city.    The  sum 
whioh  it  will  be  possible  to  raise  in  the  current  year  at 
the  fixed  rate    will   amount  to  about  17,5001.     Now, 
apart  from  the  expenses  of  administration,  whioh  will  be 
considerable,  the  very  modest    programme  whioh  the 
Bench  have  decided  on  for  the  present  year  mast  involfe 
an  expenditure  considerably  in  excess  of  the  total  that 
oau  be  ravel  by  yesterday's  decision.    The  Bench  have 
not  ventured  to  propose  the  extinction  of  a  single  full 
licence,  but  they  have  taken  a  few  of  the  1869  beerhouses 
in  the  A  and  B  divisions  for  abolition  under  the  Aot.  Com- 
pensation for  a  few  of  these,  amounting  in  all  to  8000/.,  has 
been  fixed  by  mutual  agreement,  and  the  rest  have  been 
referred,  as  provided  by  the  Act,  to  the  arbitration  of 
the  Inland  Revenue  authority.    The  amount  of  these 
oases  is  not  likely  to  be  less  than  13,000/.    The  matter, 
therefore,  stands  thus :  For  the  extinction  of  the  selected 
lioenoes — licences  which  the  bench  have  decided  ought 
to  be  extinguished  forthwith  in   the  interests  of  the 
community — a  sum  of  not  less  than  21,000/.  is  required, 
and  now  the  licensing  committee  decline  to  levy  a  larger 
sum   than  17,500/.     There  is  only  one  explanation  of 
this  state  of  affairs.    The  dominant  party  on  the  Bench 
do  not  desire  to  facilitate  the  working  of  "  the  greatest 
contribution  ever  made    to  the  cause  of  temperance 
reform  " ;  they  do  not  desire  to  diminish  the  number  of 
lioenoes  in  the  city,  but  rather  to  hamper  and  obstruct 
those  who  are  striving  to  effect,  without "  gross  injustice 
and  diaoontent,"  a  sorely  needed  reduction.    The  effect 
of  the  committee's  decision  will  be  to  make  the  rate  of 
reduction  actually  less  than  it  was  under  the  old  order  of 
things,  a  result  whioh,  no  doubt,  was  shrewdly  foreseen. 
We  congratulate  "  the  trade "   upon  the   ability  and 
ooursge  of  their  friends — we  had  almost  said  their  repre- 
sentatives— on  the  licensing-  oommittee. 

The  affidavit  of  Mr.  Isaac  Morris  upon  which 
the  rule  was  granted  was  as  follows : 

1.  Prior  to  the  .Lioensing  Aot  1904  I  had  been  a 
justice  of  the  peace  for  the  city  of  Liverpool  for  fourteen 
years,  and  as  suoh  was  closely  identified  with  the 
administration  of  the  Lioensing  Acta  in  Liverpool, 
sitting  as  a  magistrate  at  the  general  annual  lioensing 
meetings  and  at  the  transfer  sessions. 

2.  In  the  city  of  Liverpool  there  are  152  justices 
of  the  peace,  and  on  the  19th  Jan.  1905  a  meeting 
of  the  justices  was  specially  oonvened  to  appoint  a 
licensing  oommittee  for  the  year  1905,  pursuant  to  and 
in  order  to  carry  out  the  provisions  of  the  Lieeneiag 
Act  1904. 

3.  At  this  meeting  a  lioensing  oommittee,  consisting 
of  sixteen  members,  including  myself  and  the  other 
justices  above  named,  was  unanimously  appointed,  with 
instructions  to  report  to  the  whole  body  of  justices  what 

i  powers  and  duties  the  body  should  delegate  to  the 
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committee  pursuant  to  the  Act,  and  at  a  meeting  of 
the  oommittee  held  on  the  24th  Jan.  1905  I  was  unani- 
mously appointed  deputy-chairman  thereof. 

4.  On  the  31st  Jan.  1905  the  lioensing  oommittee 
appointed  as  aforesaid  made  a  report  to  the  whole  body 
of  justices  for  the  city  of  Liverpool  (a  copy  of  whioh  was 
niade  an  exhibit),  and  on  the  7th  Feb.  the  report  was 
nnasimoosly  adopted  at  a  meeting  of  the  whole  body 
of  the  justices,  specially  convened  to  consider  the  report 
a  print  whereof  had  previously  been  sent  to  every 
member  of  the  body. 

5.  The  oommittee,  after  visiting  the  premises  and 
hearing  evidence  in  oourt  on  application  for  renewal, 
decided  to  refer  certain  oases  to  the  whole  body  of 
justices,  and  pursuant  to  soot.  1,  sub-sect.  2,  of  the  Act, 
on  the  22nd  March  1905  made  a  referenoe  and  a  report 
thereon. 

6.  On  the  29th  March  the  report  was  unanimously 
adopted  at  a  meeting  of  the  whole  body  of  jnstioes, 
specially  oonvened  to  consider  such  referenoe  and 
report. 

7.  In  eighteen  cases  the  amount  of  such  compensa- 
tion had  been  fixed  by  agreement  with  the  persons  inte- 
rested, bat  in  the  remaining  ten  oases  no  agreement  had 
been  arrived  at  with  the  persons  interested,  and  these 
olaims  had  consequently  been  referred  to  the  Commis- 
sioners of  Inland  Bevenne  for  determination  in  pursu- 
ance of  the  provisions  of  the  Aot.  The  commissioners 
have  not  yet  given  their  decision  in  any  of  the  oases. 
The  total  amount  claimed  in  the  eighteen  oases  was 
12,5481.,  but,  after  appearance  and  discussion  before  the 
oommittee,  the  various  claimants  reduced  their  olaims, 
and  filed  agreements  accepting  sums  amounting  in  the 
aggregate  to  78501.,  and  the  olaims  so  reduced  were 
approved  by  the  oommittee.  The  amount  claimed  in  the 
renaming  ten  oases  was  13,5411.,  and,  taking  them  upon 
the  same  basis,  they  would  amount  to  84801.  The 
TUTJminn  leyy  is  estimated  to  produce  36,7051.,  so  that 
in  my  judgment  half  the  maximum  levy  will  be  sufficient 
to  meet  all  the  olaims  and  pay  the  costs  of  the  adminis- 
tration of  the  Aot,  and  in  my  opinion  it  would  not  have 
been  consistent  for  the  oommittee  to  have  fixed  the  levy 
at  any  sum  in  excess  of  one-half  the  maximum  levy, 
having  regard  to  the  representations  made  in  the 
reports. 

8.  On  the  12th  July  1905  a  meeting  of  the  oom- 
mittee was  held,  having  been  specially  oonvened  to 
determine  the  amount  of  the  levy  to  compensate  the 
holders  of  these  licences  whioh  had  been  taken  away. 
The  meeting  of  the  oommittee  was  a  private  one, 
consisting  only  of  the  members  thereof  and  their 
clerk. 

9.  A  minority  of  the  members  of  the  oommittee 
desired  to  levy  the  maximum  amount  sanctioned  by 
the  Licensing  Aot  1904.  The  chairman,  Sir  Thomas 
Hughes,  advocated  a  levy  of  three- fifths  of  the  maximum, 
but  a  majority,  consisting  of  myself  and  the  other 

;  justices  above  named,  were  of  opinion  that  a  levy  of 
one-half  of  the  maximum  would  be  sufficient  to  provide 
for  all  compensation  necessary  for  the  said  oases  and 

\  the  expenses  of  administration,  and  a  resolution  to  that 

|  effect  was  accordingly  carried. 

[      10.  On  the  18th  July  1905  a  leading  article  appeared 

I  in  the  Liverpool  Daily  Post  and  Liverpool  Mercury,  a 
newspaper  which  enjoys  a  very  wide  circulation  in 
Liverpool  and  throughout  the  North  of  England  and 
North  Wales,  a  true  copy  of  whioh  article  is  now  shown 
tome. 

11.  The  said  Liverpool  Daily  Post  and  Liverpool  Mer- 
cury is  printed  and  published  by  Sir  Edward  Russell  and 
Alexander  Jeans  at  Victoria-street  and  Wood-street, 
Liverpool,  and  they  are  also  the  editors  thereof. 

12.  The  said  article  oontains  a  garbled  aooount  of  the 
ssid  meeting,  and  many  inaccurate  and  misleading  state- 
ments, as  will  be  seen  by  a  comparison  of  the  same  with 
the  statements  herein  contained  and  the  reports  afore- 
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13.  The  said  article  oontains  the  following  false  and 
malicious  statements  :  (a) "  These  gentlemen  will  hardly 
pretend  that  they  were  influenced  in  the  course  they  took 
by  a  desire  to  diminish  the  number  of  licences  in  the 
oity."  (6)  "  There  is  only  one  explanation  of  this  state 
of  affairs.  The  dominant  party  on  the  Bench  do  not 
desire  to  facilitate  the  working  of  *  the  greatest  contri- 
bution ever  made  to  the  oause  of  temperance  reform  ' ; 
they  do  not  desire  to  diminish  the  number  of  licences  in 
the  oity,  but  rather  to  hamper  and  obstruct  tho.e 
who  are  striving  to  effect  without  'gross  injustice 
and  discontent  a  sorely  needed  reduction."  (c)  *  The 
effect  of  the  committee's  decision  will  be  to  make  the 
rate  of  reduction  actually  less  than  it  was  under  the 
old  state  of  things,  a  result  whioh  no  doubt  was 
shrewdly  foreseen."  (d)  "  We  congratulate •  the  trade ' 
upon  the  ability  and  courage  of  their  friends — we  had 
almost  said  their  representatives  —  on  the  licensing 
oommittee." 

The  plain  and  obvious  meaning  of  these  statements 
is  that  I  in  oommon  with  the  majority  of  the  said  oom- 
mittee was  not  actuated  by  a  fair  and  impartial  motive 
in  the  exercise  of  my  duties,  but  wished  to  obstruct  and 
defeat  the  administration  and  provisions  of  the  said  Aot, 
being  actuated  by  a  corrupt  and  wioked  desire  to  favour 
the  owners  and  holders  of  licences,  and  that  we  ad- 
ministered the  said  Aot  for  the  purpose  of  safeguarding 
and  protecting  the  interests  of  the  liquor  trade,  all  of 
which  statements  and  suggestions  are  absolutely  fake 
and  baseless,  so  far  as  I  am  concerned. 

14.  In  the  discharge  of  my  duties  aforesaid  I  was 
solely  actuated  by  a  desire  to  discharge  the  sams  faith- 
fully and  impartially  without  fear  or  favour.  The  said 
false  and  malicious  statements  are  most  BeriouBly 
calculated  to  prejudice  the  administration  of  justice 
and  the  carrying  out  of  the  provisions  of  the  Lioensing 
Acts. 

The  other  justices  who  voted  in  the  majority 
made  affidavits  confirming  generally  the  state- 
ments in  the  above  affidavit  of  Mr.  Morris. 

The  affidavit  made  by  Sir  Edward  Russell,  in 
answer  to  the  rule,  was  as  follows : 

1.  Since  1869  I  have  been  sole  controlling  editor  of 
the  Liverpool  Daily  Pott.  Before  that  date  I  had  been 
assistant  editor  and  writer  for  five  and  four  years 
respectively,  so  that  I  have  worked  continuously  as  a 
journalist  in  Liverpool  for  forty-five  years,  and  have  a 
general  knowledge  of  its  public  affairs. 

2.  On  lioensing  questions  the  Liverpool  Daily  Poet  has 
not  taken  any  extreme  line,  but  as  in  duty  bound  it 
has  duly  observed  and  commented  upon  the  admistra- 
tion  of  the  Uoensiog  laws. 

3.  For  some  time  prior  to  the  passing  of  the  Lioensing 
Aot  1904  very  important  action  was' taken  by  the  Bench 
in  Liverpool  for  the  better  regulation  of  the  trade,  and 
for  the  reduction  in  the  number  of  licences,  541  Hoenoes 
having  been  extinguished  since  1889.  In  the  oity  and 
throughout  the  country  this  policy  of  the  Liverpool  Benoh 
has  been  recognised  aa  a  great  improvement  in  adminis- 
tration, and  as  productive  of  considerable  social  amelio- 
ration. Among  others,  the  Bishop  of  Liverpool  has 
emphatically  expressed  himself  to  this  effect.  Liverpool 
has,  perhaps,  to  a  greater  degree  than  almost  any  oity 
in  England  been  afflioted  by  the  curse  of  excessive 
drinking,  and  it  is  almost  invariably  the  case  that  the 
judges  of  assize  attribute  a  large  proportion  of  the  orime 
whioh  comes  before  them  to  this  oause.  It  has  been 
the  part  of  the  Liverpool  Daily  Poet,  and  of  myself,  as  its 
editor,  to  do  all  that  was  possible  to  strengthen  the 
hands  of  those  who  were  endeavouring  to  reduce  the 
facilities  for  excessive  drinking  in  the  oity,  and  to 
diminish  as  far  as  possib'e  the  number  of  licensed 
houses,  whioh  must  be  admitted  on  all  bands  to  be  sadly 
beyond  the  requirements  of  the  population. 

4.  It  would  have  been  unworthy  and  futile  for  any 
responsible  journal  in    Liverpool  not  to  have  taken 
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serious  notice  of  the  initial  measures  adopted  by  the 
administrative  body  in  bringing  the  new  Act  into 
work. 

5.  Accordingly,  when  the  Licensing  Aot  now  in  foroe 
was  about  to  come  into  operation,  the  Liverpool  Daily 
Post  and  Liverpool  Mercury  published  the  leading 
article,  a  copy  of  which  I  produce  as  an  exhibit  to  this 
affidavit,  in  which  a  strong  recommendation  waB  given 
to  the  magistrates  that  an  effort  should  be  made  to 
guard  against  the  licensing  committee  being  nominated 
in  a  spirit  of  political  partisanship,  in  order  to  secure 
the  best  administration  of  the  Act  in  the  public  in- 
terest, and  more  especially  that  those  entrusted  with 
the  administration  of  the  Aot  should,  by  means  of  the 
levy  under  the  Aot,  proceed  with  the  reduotion  of  the 
licences  as  in  recent  years,  by  which  policy  the  lioensing 
magistrates  had  improved  the  character  of  Liverpool 
and  earned  warm  public  approbation. 

6.  The  aim  of  the  paper  being  to  advocate  the  par- 
ticular method  of  administering  the  Aot  thus  specified, 
when  the  committee  (which  was  subsequently  appointed) 
proceeded,  on  the  12th  of  July  1905,  to  fix  the  rate  of 
the  levy  on  licenced  houses  to  form  the  compensation 
fund,  the  Liverpool  Daily  Post  and  Liverpool  Mercury , 
in  the  artiole  now  attacked,  complained  that  this  par- 
ticular method  of  administering  the  Aot  had  not  been 
adopted. 

7.  I  have  read  an  affidavit  by  Mr.  John  Henderson, 
sworn  herein  in  opposition  to  a  rule  nisi  for  a  criminal 
information  against  myself  and  Alexander  Grigor  Jeans, 
and  I  say  that  all  the  facts  therein  set  out  were  (in 
substance)  known  to  me  (except  those  set  out  in  pars.  13 
and  16)  when  the  aforesaid  artiole  was  written.  In  the 
comment  made  in  the  said  artiole  there  was  no  desire  to 
reflect  on  the  character  or  the  personal  oonduot  of  the 
magistrates  who  were  named  as  voting  in  the  majority. 
The  said  magistrates  had  chosen  to  support  a  particular 
policy  which,  in  the  opinion  of  the  Liverpool  Daily  Post 
and  Liverpool  Mercury  was  prejudicial  to  the  public 
interest.  The  course  which  they  had  taken  in  limiting 
the  levy  more  narrowly  than,  in  the  opinion  of  the 
Liverpool  Daily  Post  and  Liverpool  Mercury*  was 
required  by  the  public  interest  was  part  of  a  definite 
administrative  policy.  This  polioy  seemed  to  the  Liver- 
pool Daily  Post  and  Liverpool  Mercury  not  only  in 
itself  undesirable,  but  deserving  of  the  most  rigorous 
scrutiny  in  that  those  who  had  carried  it  out  were  all  on 
one  side  of  politics,  and  that  side  the  side  popularly, 
and  in  Liverpool  actually,  associated  with  the  liquor 
trade. 

8.  So  far  is  it  from  being  the  case  that  the  Liverpool 
Daily  Post  and  Liverpool  Mercury  is  actuated  by  malice 
towards  any  of  the  oomplainants,  I  myself,  who  accept 
all  responsibility  for  the  tone  of  any  comments  appearing 
therein,  hold  in  respect  and  esteem  all  the  present  oom- 
plainants, and  several  of  them  are  my  personal  friends. 
They  were  entitled  to  prefer  the  polioy  which  they,  as 
administrators  of  the  Aot,  thought  the  best,  but,  as 
controlling  the  utterances  of  the  Liverpool  Daily  Post 
and  Liverpool  Mercury,  I  felt  it  necessary,  in  the  ordi- 
nary oonrse  of  my  duty  as  the  conductor  of  a  public 
journal,  to  express  the  opinion  that  tbey  had  adminis- 
tered the  Aot  in  a  manner  less  benefioial  than  would 
have  been  the  case  if  they  had  adopted  the  polioy  of  the 
minority,  and  that  by  so  administering  the  Aot  they 
were  actually  benefiting  the  liquor  trade,  and  were  in 
danger  of  becoming  in  fact,  thongh  not  in  intention,  its 
representatives.  There  was  no  idea  whatever  of  reflecting 
on  the  magistrates  in  the  exercise  of  any  judioial  or  magis- 
terial functions.  The  Liverpool  Daily  Post  and  Liverpool 
Mercury  regarded  the  whole  matter  as  one  of  respon- 
sible administration,  and  criticised  the  oonduct  of  the 
majority  in  precisely  the  same  manner  as  it  might  have 
criticised  the  action  of  the  Admiralty,  or  the  War 
Office,  or  the  ohoioe  by  the  city  council  or  any  of  its 
oommittees  of  any  partioolar  method  of  carrying  out 
an  improvement  Aot, 


9. 1  respectfully  submit  that  the  results  of  the  deliber- 
ations of  the  said  oommittee  is  all  the  more  a  fair  matter 
for  criticism  inasmuch  as  their  meeting  of  the  12th 
July  1905,  as  well  as  some  other  meetings,  was  held  is 
private. 

10.  I  have  read  what  purports  to  be  a  copy  of  an 
affidavit  of  Mr.  Isaac  Morris  sworn  in  support  of  in 
application  for  a  rule  nisi  for  a  criminal  Pnfoniation 
against  myself  and  Alexander  Grigor  Jeans.  It  is  not 
the  fact  as  therein  stated  that  Mr.  Jeans  is  one  of  the 
editors  of  the  Liverpool  Daily  Post  and  Liverpool 
Mercury, 

An  affidavit  was  also  made  by  Mr.  John 
Ferguson,  a  justice  of  the  peace  for  the  city  of 
Liverpool,  and  one  of  the  oommittee  in  question. 
This  affidavit  was  filed  on  behalf  of  the  respon- 
dents, setting  out  the  facts  at  length,  and  snp- 
Sorting  the  statements  made  by  Sir  Edward 
Lussell  in  his  affidavit,  and  tending  to  show  that 
the  statements  in  the  alleged  libel  were  justified 
by  what  was  done  by  the  majority  of  the  com- 
mittee ;  and  the  other  members  of  the  committee 
who  voted  in  the  minority  also  made  affidavits 
confirming  generally  the  affidavit  of  Mr. 
Ferguson. 

Asquith,  K.C.  and  Horridge,  K.C.  (Hemmerds 
with  them),  showed  cause  against  the  rule.— Sir 
Edward  Russell,  as  the  editor  of  the  paper,  takes 
all  the  responsibility  for  what  appears  in  the 
paper,  Mr.  Jeans  being  the  printer  and  publisher. 
There  is  no  ground  whatever,  even  if  the  appli- 
cants' evidence  remains  unanswered,  for  potting 
into  operation  this  prerogative  remedy  on  behalf 
of  the  applicants,  whose  only  grievance  is  that  in 
the  discharge  of  administrative  functions  they 
had  been  the  subject  of  perfectly  legitimate  criti- 
cism, although  that  criticism  is  severe.  The 
limits  which  regulated  the  discretion  of  the  court 
in  granting  a  criminal  information  varied  greatly 
from  time  to  time,  but  the  whole  subject  was 
reviewed  in  Beg.  v.  Labouchere  (50  L.  T.  Rep. 
177 ;  12  Q.  B.  Div.  320)  by  Lord  Coleridge,  OX, 
and  he  pointed  out  that  while  in  the  time  of  Lord 
Tenterden— or  even  earlier— criminal  informa- 
tions were  granted  freely,  the  modern  tendency 
had  been  to  restrict  them  and  to  confine  them  to 
cases  in  which  the  libel  complained  of  was  pub- 
lished of  persons  occupying  a  judicial  or  official 
position,  in  respect  of  their  discharge  of  the  duties 
of  that  position,  and  where  the  libel  was  in  its 
terms  scandalous,  but  that  they  were  not  granted 
in  cases  of  fair  comment  or  of  legitimate  criti- 
cism. Unless  those  two  conditions  are  satisfied 
—that  the  libel  is  published  of  persons  occupying 
a  judicial  or  official  position,  and  that  in  its  terms 
it  is  scandalous — the  well-established  practice  of 
this  court  is  to  refer  the  applicants  to  the  ordinary 
remedy  provided  by  the  law.  The  criticism  here 
was  a  criticism  of  the  conduct  of  the  applicants 
as  members  of  the  Licensing  Committee  of  Liver- 

Sool  with  regard  to  recommendations  for  the  re- 
uction  of  licences,  and  the  levying  of  compensa- 
tion under  the  Licensing  Act  1904  for  the  extinc- 
tion of  those  licences.  That  committee  is  ap- 
pointed under  sect.  5,  sab-sect  4,  of  the  Licensing 
Act  1904,  and  their  status  and  functions  an 
thereby  determined.  Under  that  Act  the  juris* 
diction  of  the  licensing  justices  to  refuse  the 
renewal  of  licences,  except  on  certain  specified 
grounds,  has  been  transferred  to  quarter  sesBJcnt, 
but  in  the  case  of  county  boroughs  that  jurisdic- 
tion goes,  not  to  the  quarter  sessions,  but  to  the 
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general  body  of  justices  under  sect.  5,  sub-sect.  4. 
The  committee  are  not  a  licensing  authority; 
they  are  a  reporting  authority.    The  applicants 
in  this  case  were  exercising  the  functions  of  such 
a  oommittee,  and  in  doing  so  were  attacked.  The 
justices  acting  on  such  a  oommittee  were  not 
acting  judicially.    In  Boulter  v.  Kent  Justices  (77 
L.  T.  Rep.  288 ;  (1897)  A.  C.  556)  it  was  held  that 
licensing   justices    do   not   act    as    a    judicial 
body,  and  the  Lord  Chancellor  points  out  that 
the  justices  were  not  acting  as  judges  at  all,  and 
he  draws  the  clearest  distinction  between  justices 
who  are  acting    judicially  and  those  who  are 
acting  in  an  administrative  capacity  only.    So,  in 
Royal  Aquarium,  &c.f  Society  v.  Parkinson  (66 
L.  T.  Rep.  513 ;  (1892)  1  Q.  B.  431),  it  was  held 
that  the  London  County  Council,  when  engaged 
in  hearing  applications  for  music  licences,  were 
not  acting  judicially,  and  the   same  principle 
appears  in  Bex  v.  Farnham  Justices  (86  L.  T. 
Rep.  839,  8.C.  Bex  v.  Howard  (1902)  2  K.  B.  363). 
This  committee  had  considered  the  question  of 
what  reductions  should  be  made  in  the  licences, 
and  had  come  to  the  conclusion  that  certain 
reductions  should  be  made,  and  so  reported  to 
the  general  body  of  justices,  who  in  a  county 
borough  take  the  place  of  auarter  sessions,  and 
who  confirmed  the  report.    The  oommittee  then 
proceeded  to  consider  how  much  compensation 
should  be  levied  from  the  surviving  licences  to 
compensate  the  extinguished  licences,  and  it  was 
in  respect  of  their  proceedings  in  discussing  and 
determining  that  question  of  the  levy  that  these 
comments  were  published.    That  was  in  no  sense 
a  judicial  act;  it  was  a  purely  administrative  act. 
Reading  the  article  complained  of,  there  never 
has  been  a  case,  for  the  last  fifty  years,  at  any 
rate,  in  which  this  court  has  granted  a  criminal 
information  in  respect  of  an  article  couched  in 
such  terms.    It  was  a  criticism — perhaps  severe — 
of  the  action  of  these  gentlemen  sitting  in  the 
exercise  of  a  purely  administrative  function  in 
regard  to  a  matter  in  which  the  whole  community 
of  Liverpool  were  interested,  and  in  which  they 
have  not  been  guided  by  the  rules  of  sworn  evi- 
dence.   Journalists  have  a  right  to  criticise  their 
conduct  as  they  have  to  criticise  the  conduct,  say, 
of  the  city  council,  subject  to  the  ordinary  lia- 
bility as  to  libel.    The  cases  referred  to  on  the 
application  for  the  rule — namely,  Beg.  v.  Masters 
(6  Times  L.  Rep.  44),  and  Ex  parte  the  Earl  of 
Radnor  (33  J.  P.  740),  in  which  criminal  informa- 
tions were  granted,  were  wholly  different,  as  there 
the  justices  were  sitting  in  their  judicial  capacity 
simply.     [They  referred  to  the  facts  as  set  out  in 
the  affidavits.] 

Sir  Edward  Clarke,  K.C.  and  W.  F.  Taylor, 
K.C.  (F.  E.  Smith  and  W.  H.  Oulton  with  them)  in 
support  of  the  rule. — The  rule  ought  to  be  made 
absolute.  The  sting  of  this  article  is  not  in  its 
imputation  on  a  political  party  in  Liverpool. 
The  really  serious  part  of  the  libel  is  that  it 
mentions  by  name  a  certain  number  of  gentlemen 
who  are  clothed  with  a  public  duty  and  are  dis- 
charging a  public  duty,  and  it  is  said  at  the  end 
of  the  article  that  they  were  acting  as  the  repre- 
sentatives of  a  trade.  That  has  nothing  to  do 
with  a  political  party  at  all.  It  was  an  imputa- 
tion that  these  justices  were  allowing  a  private 
influence  to  affect  them,  which  ought  not  to  be 
allowed  to  affect  them  in  the  discharge  of  these 
public  duties ;  and,  in  fact,  in  the  affidavit  made 


by  Sir  E.  Russell  he  does  not  recede  from  that 
position,  but  rather  makes  it  worse  (par.  7  of  his 
affidavit).  It  is  not  suggested  in  any  of  the  affi- 
davits that  any  of  these  justices  had  any  con- 
nection whatever  with  the  liquor  trade ;  but  the 
suggestion  is  that  they  have  allowed  themselves 
to  be  influenced  by  motives  from  which  they 
ought  to  keep  themselves  absolutely  free  if  they 
are  properly  to  discharge  these  important  public 
duties.  There  is  no  ground  at  all  for  the  distinc- 
tion that  has  been  drawn  between  the  adminis- 
trative and  the  judicial  proceedings  of  magis- 
trates. A  magistrate  is  a  person  clothed  with 
certain  duties,  some  of  them  judicial  and  some 
administrative,  and  it  is  just  as  serious  an  inter- 
ference with  the  discharge  of  those  duties  to  say 
of  him  that  he  is  corrupt  in  his  administrative 
capacity  as  to  say  of  him  that  he  is  corrupt  in 
his  judicial  capacity,  and  it  comes  within  the 
very  definition  given  for  the  respondents,  that  a 
criminal  information  would  be  granted  where  the 
libel  was  published  in  respect  of  persons  occu- 
pying judicial  or  official  positions  and  regarding 
their  conduct  in  such  positions.  The  present 
case  comes  precisely  within  that  definition,  as  the 
applicants  were  occupying  judicial  and  official 
positions.  When  they  were  deciding  on  a  matter 
which  they  might  decide  either  way,  the  amount 
of  the  levy  to  be  made,  they  were  exercising  their 
authority  as  magistrates,  and  they  have  a  right 
to  be  protected  in  the  exercise  of  their  public 
duties,  and  from  statements  which,  if  true,  would 
render  them  wholly  unfitted  for  their  position. 
They  referred  to 

Ex  parte  Hoskyns,  33  J.  P.  68. 

Lord  Alverstone,  C.J. — When  this  rule  was 
granted  I  departed  from  the  course  usually 
followed  in  granting  rules  nisi  by  pointing  out 
that  we  considered  there  was  a  serious  matter  to 
be  discussed  in  order  that  the  court  might  come 
to  a  right  decision  as  to  whether  it  was  a  case  for 
a  criminal  information  or  not,  and  that  we  were 
not  in  any  way  expressing  any  opinion  in  grant- 
ing the  rule  nisi.  That  point  has  been  discussed, 
and  the  effect  of  the  very  able  and  careful  argu- 
ment on  behalf  of  Sir  Edward  Russell  and  Mr. 
Jeans  has  been  to  force  me  to  the  conviction 
that  this  rule  must  be  made  absolute.  I  am 
quite  aware,  and  have  often  recognised,  that  the 
practice  with  regard  to  a  criminal  information 
has  of  recent  years  been  very  properly  narrowed. 
I  have  had  occasion  to  point  that  out  several  times 
during  the  few  years  I  have  been  on  the  bench.  I 
know  it  is  confined  to  special  cases,  and  it  is  said 
that  it  should  only  be  applied  in  order  to  protect 
public  persons  in  the  discharge  of  their  public 
duties.  I  do  not  want  to  draw  any  distinction 
between  persons  who  are  in  a  high  position  and 
persons  who  are  in  a  low  position.  I  do  not 
think  that  would  be  a  right  distinction  to  draw, 
especially  as  in  these  days  people  of,  compara- 
tively speaking,  humble  position  are  sometimes 
called  on  to  perform  very  responsible  duties,  and 
are  entitled  to  as  much  protection  as  the  highest 
in  the  land.  If  there  had  been  a  case  of  honest 
political  criticism  upon  the  conduct  of  an  indi- 
vidual, or  possibly  on  the  conduct  of  more  than 
one  individual — if  this  could  be  regarded  and 
read  by  the  ordinary  commonplace  mind  as  being 
a  mere  discussion  as  to  the  way  in  which  judicial 
or  quasi  judicial  functions  had  been  exercised,  I 
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should  be  very  slow  indeed  to  allow  the  criminal 
law  to  be  put  in  force  in  that  way.  But  it  seems 
to  me  I  must  point  out,  having  regard  to  the 
criticism  and  to  the  argument  on  the  criticism 
which  has  been  addressed  to  the  court,  that  what 
we  have  to  consider  is  whether  we  should  sanc- 
tion a  criminal  proceeding  of  this  kind  on  the 
same  kind  of  ground  as  would  be  considered  by  a 
judge  at  chambers  if  it  had  been  an  indictment 
against  an  individual  where  a  rule  has  been 
obtained  to  issue  a  criminal  proceeding  against 
the  editor  or  proprietor  of  a  newspaper.  But  I 
have  said  before,  and  I  wish  to  repeat,  that  I 
recognise  that  in  exceptional  oases,  and  under 
exceptional  circumstances,  this  protection  ought 
to  be  given.  I  decline  to  recognise  the  theory 
that  no  protection  should  be  offered  by  criminal 
information  simply  because  people  are  not  aoting 
in  a  judicial  capacity.  There  are  authorities 
which  show  that  in  those  cases  it  ought  not  to 
be  applied;  but  I  prefer  to  Bay  that,  in  my 
opinion,  it  would  be  highly  detrimental  to  the 
public  interest  if  public  officials  called  on  to 
perform  publio  acts  were  not  entitled  to  the 
same  protection  simply  because  the  particular 
act  they  were  then  doing  was  said  not  to  be  a 
judicial  act.  It  is,  in  fact,  inverting  the  propo- 
sition. It  is  attempted  to  be  argued  that, 
because  it  is  understood  there  is  protection  for 
officials  when  they  are  acting  judicially,  they 
ought  not  to  be  protected  when  they  are  not. 
It  will  be  found — and  the  authorities  which  Mr. 
Asquith  has  read  are  illustrative  of  this — that 
this  protection  has  been  accorded  where  persons 
are  discharging  public  duties  as  well  as  where 
they  are  discharging  judicial  duties.  But  there 
are  other  considerations  which  induce  me  to 
come  to  the  conclusion  that  this  case  is  very 
near  the  border  line.  It  must  be  remembered 
that  we  are  dealing  with  a  new  Act  of  Parlia- 
ment, and  with  new  duties  imposed  on  magistrates. 
It  cannot  be  disputed  that,  if  it  had  been  simply 
the  renewal  or  the  refusal  to  renew  a  licence 
at  quarter  sessions,  and  the  magistrates  had  been 
acting  and  sitting  as  magistrates  to  decide  whether 
a  licence  should  be  renewed  or  not,  they  would 
have  been  acting  judicially.  What  is  their  posi- 
tion hereP  The  quarter  sessions  has  to  decide 
finally  whether  or  not  licences  are  to  be  renewed 
or  refused,  subject  to  compensation.  I  do  not 
wish  to  express  any  opinion  as  to  what  its  effect 
would  be,  but  I  nave  no  doubt,  as  at  present 
advised,  that,  exercising  that  jurisdiction,  the 
quarter  sessions  are  acting  quasi- judicially  if  not 
judicially.  In  this  case  the  statute  contemplates 
the  delegation  of  the  duties  of  the  quarter 
sessions  to  a  committee,  and  one  of  the  things 
that  the  committee  has  to  decide  is  what  rates 
shall  be  imposed  in  the  locality  under  sect.  3, 
sub- sect.  1,  of  the  Licensing  Act  1904,  in  order  to 
form  a  fund  out  of  which  compensation  shall 
be  paid ;  and  if  they  decide  that  no  amount  shall 
be  imposed  they  have  to  certify  that.  It  is  enough 
for  these  purposes  to  say  that  in  my  opinion  it  is 
not  accurate  to  describe  the  functions  of  these 
magistrates  as  being  purely  administrative,  but  I 
wish  it  also  to  be  under  stood  that,  it  being  a  public 
duty  to  be  performed  by  them  impartially  and  as 
magistrates,  I  must  not  be  thought  to  concur  in 
the  opinion  that  they  are  entitled  to  less  pro- 
tection because  this  particular  act  in  which  they 
were  engaged  might  be  faaid  to  be  not  strictly 


judicial  in  character.  With  regard  to  the 
passages  which  were  read  from  the  cases  of 
novlter  v.  Kent  Justices  (ubi  sup.),  Royal 
Aquarium,  &c,  Society  v.  Parkinson  (ubi  sup.), 
and  Bex  v.  Howard  (ubi  sup.),  they  were  passages 
which  had  no  relation  to  the  subject-maUer 
we  are  now  considering.  They  were  only  ex- 
pressions of  opinion  as  to  what  was  the  position 
of  persons  who  were  exercising  the  functions  of 
licensing  justices  as  a  preliminary  licensing 
authority  under  the  Acts  or  Parliament,  and  they 
certainly  had  no  relation,  and  were  intended  to 
have  no  relation,  to  such  a  matter  as  we  are  now 
considering.  I  recognise,  therefore,  that  in  order 
to  justify  the  court  in  making  the  rule  absolute 
for  a  criminal  information  the  persons  who  are 
seeking  the  protection  in  question  must  in  such 
a  case  as  this  satisfy  the  court  that  they  were 
exercising  a  public  duty  as  magistrates,  and  that 
in  performing  these  duties  they  were  discharging 
duties  imposed  on  them  by  statute.  Certainly, 
to  anyone  who  has  followed  the  agitation  on  the 
licensing  question  and  the  legislation  which 
led  up  to  the  Licensing  Act  of  1904  there  are 
few   branches   of  public  duty   which  require  a 

freater  demand  upon  impartiality  and  fair  dealing, 
have  said  this  much  as  clearly  as  I  could  in 
order  that  it  may  be  recognised  what  is  the 
modern  state  of  the  law  and  the  modern  applica- 
tion of  the  rule  regarding  criminal  information. 
What  is  this  case?  All  the  seven  gentlemen 
who  voted  in  favour  of  the  reduction  of  the 
amount  to  be  levied  are  named,  all  of  them,  in  the 
libel,  or  the  alleged  libel.  The  gentlemen  who 
opposed  them  are  referred  to  as  being  in  favour 
of  fixing  the  maximum  amount,  and  the  chairman 
as  supporting  a  compromise.  The  article  pro- 
ceeds: "These  gentlemen  will  hardly  pretend 
that  they  were  influenced  in  the  course  they  took 
by  the  desire  to  diminish  the  number  of  licences 
in  the  city."  I  think,  as  regards  that  paragraph, 
that  Mr.  Asquith's  criticism  was  just,  that  it  was 
in  the  nature  of  comment  upon  what  might 
have  been  done  by  one  side  or  the  other.  If 
that  had  been  the  only  criticism  I  should  have 
agreed  entirely  with  Mr.  Asquith  that  it  was 
not  a  case  for  a  criminal  information,  but  it 
must  be  taken  in  connection  with  the  passage  in 
which  the  names  are  mentioned  and  contrasted 
with  other  names.  Because  what  follows  ? 
Statements  were  made  in  the  article  to  which  no 
exception  could  be  taken  as  to  the  amount  which 
would  be  required,  whether  it  was  21,0001.  or  only 
17,5001.  I  do  not  think  that  makes  much 
difference.  That  would  be  fair  comment;  bat 
there  follows  this :  "  The  dominant  party  on  the 
bench  do  not  desire  to  facilitate  the  working  of 
the  " — I  will  leave  out  the  laudatory  phrases  from 
a  political  speech — "they  do  not  desire  to 
diminish  the  number  of  licences  in  this  city,  but 
rather  to  hamper  and  obstruct  those  who  are 
Btriving  to  effect,  without  gross  injustice  and 
discontent,  a  sorely-needed  reduction."  I  can 
only  read  that,  after  the  fullest  consideration,  as 
any  fair-minded  man  would,  as  a  suggestion  that 
these  gentlemen  did  not  approach  the  question 
fairly  or  with  one  desire  to  discharge  a  public 
duty  fairly,  but  were  striving  to  prevent  the 
Act  from  being  carried  into  effect.    The  article 

Sroceeds :      "  The    effect    of     the    committee's 
ecision  will  be  to   make  the  rate   of  reduction 
actually  less  than  it  was  under  the  old  order  of 
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things,  a  result  which  no   doubt  was   shrewdly 
foreseen.    We   congratulate   the   trade   on    the 
ability    and    courage    of     their     friends  —  we 
had  almost  said  their  representatives— on  the 
licensing  committee."    I  know  the  high  position 
filled  by  Sir  Edward   Russell,  and  I  note  his 
counsel's  statement  that  he  was   influenced  by 
the   most  honest  and  straightforward   motives, 
but  he  says  in  one  breath  that  he  did  not  wish 
to  attack  these  gentlemen's  motives ;  yet  he  has 
given  no  explanation  of  the  words,   "  A  result 
which  no  doubt  was  shrewdly  foreseen."    There 
can  be  but  one  thing  aimed  at  when  so  alluding 
to  the  conduct  of  these  gentlemen;    and  then 
there  are  the  words,  "  We  congratulate  the  trade 
on   the  ability   and  courage    of  their    friends/' 
and  then  are  interposed  the  words,    "We  had 
almost  said  their  representatives — on  the  licensing 
committee."    I  know  it  is  very  easy  for  us  sitting 
here  to  criticise  such  language — and  we  ought  to 
be    very  careful  in  judicial  criticism — and  one 
ought  to  make  every  allowance  possible  for  a 
sudden  thought  which  occurs  to  the  mind  of 
some    brilliant    writer   under   the   pressure    of 
publication  and  on  the  moment,  but  here  is  a 
publio   charge   persisted   in — that   these   seven 
gentlemen  who  voted  had  been  actuated  by  these 
motives.    In  my  opinion,  this  is  one  of  the  cases 
in  which,  for  the  protection  of  public  men  in  the 
discharge  of  a  public  duty,  the  remedy  by  criminal 
information  still  remains.    The  doubt  I  had  when 
I  granted  this  rule — and  I  bad  grave  doubts  as 
to  whether  the  article  was  one  which  came  within 
the  rules  recently  applied  to  criminal  information 
— has  been  removed,  and  the  case  is  one  in  which 
there  is  no  alternative  but  to  make  the   rule 
absolute.    I  think  it  will  be  sufficient  to  make  it 
absolute  only  against  Sir  Edward  Russell,  because 
from  the  position  of   Mr.  Jean*,  as  has  been 
stated,  be  was  not  a  party  to  the  publication  of 
this  article.    So  far  as  he  is  concerned,  the  rule 
will  be  discharged  without  costs;   but  the  rule 
will  be  made  absolute  in  the  case  of  Sir  Edward 
Russell. 

Lawrance,  J. — I  agree. 

Riduby,  J. — I  also  agree. 

Bute  absolute  against  Sir  E.  Russell  ;  die* 
charged  as  against  Mr.  Jeans. 

Solicitors:  in  opposition  to  the  rule,  Field, 
Roscoe,  and  Co.,  for  Oliver  Jones,  Billson,  and  Co., 
Liverpool;  in  support  of  the  rule,  Shmrpe, 
Parker,  Pritchards,  Barham,  and  Lawford,  for 
Payne,  Frodsham  and  Bewley,  Liverpool. 
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June  30,  July  3,  4,  and  Aug.  3,  1905. 

(Before   the    Lord    Chancellor    (Halsbary), 
Lords  Macnaghten  and  Robertson.) 

Guardians  of  West  Ham  v.  Guardians  ok 

Holbbach.  (a) 

on  appeal  from  the  court  of  appeal  in 

ENGLAND. 

Poor  law — Settlement — Three  years1  residence  by 
child  under  sixteen — Divided  Parishes  Act  1876 
(39  &  40  Vict.  c.  61),  ss.  34,  35. 

Under  sect.  34  of  the  Divided  Parishes  Act  1876  a 

—  — . 

(a,  Reported  by  0.  E.  Maldkn,  Esq.  Barrlster-at-L*w. 


child  under  the  age  of  sixteen  can  by  three  years* 
residence  in  a  parish  with  his  parents  acquire  a 
settlement  in  that  parish  which  can  be  made 
available  after  he  has  attained  the  age  of 
sixteen. 
Judgment  of  the  Court  of  Appeal  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,    M.R.,   Romer    and    Mathew,    L.JJ.), 
reported  91  L.  T.  Rep.  304 ;  (1904)  2  E.  B.  121, 
who  had  affirmed  a  judgment  of  the  Divisional 
Court  (Lord  Alverstone,  C.J.,  Wills  and  Chan- 
nell,  JJ.),  reported  89  L.  T.  Rep.  609;  (1903) 
2  E.  B.  627,  upon  a  case  stated  upon  an  appeal  to 
quarter  sessions  as  to  the  settlement  of  a  pauper. 
The  pauper,  George  Ernest  Neep,  was  the  ille- 
gitimate child  of  Emma  Neep,  and  was  born  in 
the  Holbeaoh  Workhouse,  in  the   respondents' 
union,  on  the  25th    Oct.  1899.     Emma  Neep, 
mother  of  the  pauper,  was  the  illegitimate  child 
of  Mary  Ann  Neep,  and  was  born  in  theparish  of 
Tilney  St.  Lawrence,  in  the  Wisbech  Union,  on 
the  11th  April  1879.    Mary  Ann  Neep  married 
Alfred  Frederick  Chapman  at  Tilney  St.  Lawrence 
on  the  23rd  Dec.  1881.    From  the  27th  June  1890 
to  the  7th  Sept.  1893  Alfred  Frederick  Chapman 
resided  in  the  parish  of  West  Ham,  in  the  appel- 
lants* union,  with  his  wife,  for  a  term  of  three 
years,  in  such  manner  and  such  circumstances  in 
each  of  such  years  as  would,  in  accordance  with 
the  several  statutes  in  that  behalf,  render  him 
irremovable  therefrom  and  settled  therein.    From 
the  7th  Sept.  1893  Alfred  Frederick  Chapman 
continued  to  reside  in  the  parish  of  West  Ham, 
and  was  in  receipt  of  relief  from  the  West  Ham 
Onion  until  his  death  on  the  8th  Sept.  1894.    His 
wife,  Mary  Ann  Chapman,  resided  with  him  until 
his  death.    From  the  8th  Sept.  1894  Mary  Ann 
Chapman  continued  to  reside  in  the  parish  of 
West  Ham,  and  was  in  receipt  of  relief  from  the 
West  Ham  Union  from  the  8th  Sept.  1894  until 
the  28th  Nov.  1895,  when  she  ceased  to  reside  in 
the  West  Ham  Union.    She  died  in  the  Poplar 
Union  infirmary  on  the  14th  Oct.  1896.    From 
the  27th  June  1890  to  the  28th  July  1893  Emma 
Neep  (the  mother  of  the  paupeij  tesided  with 
Alfred  Frederick  Chapman  and  ner  mother,  Mary 
Ann  Chapman,  in  the  parish  of  West  Ham,  in  the 
appellants'  union.    On  the  28th  July  1895  she 
went  into  service  in  the  Poplar  Union,  and  had 
since  had  no  settled  residence.    On  the  3rd  Dec. 
1901,  the  pauper  then  being  resident  at  Long 
Sutton,   in   the    parish    of    Long    Sutton,   in 
the    respondents'    union,   and    having   become 
actually   chargeable   to  the   common   fund   of 
the  union,  the  respondents  obtained  an  order 
of  justices  adjudging  the  pauper  to  be  settled  in 
the  parish  of  West  Ham,  in  the  appellants'  union, 
and  ordering  the  appellants  to  receive  and  provide 
for  such  pauper  according  to  law.    This  order 
was  affirmed  by  the  Divisional  Court  and  the 
Court  of  Appeal.    The  question  turned  upon  the 
construction  of  sects.  34  and  35  of  the  Divided 
Parishes  Act  1876,  which  are  in  the  following 
terms: 

Sect.  34.  Where  are  person  shall  have  resided  for  the 
term  of  three  years  in  any  parish,  in  snoh  manner  and 
under  anoh  circumstances  in  each  of  snoh  years  as 
would,  in  accordance  with  the  several  statutes  in  that 
behalf,  render  him  irremovable,  he  shall  he  deemed  to 
be  settled  therein  until  he  shall  acquire  a  settle- 
ment in  some  other  pariah  by  a  like  residence  or 
otherwise.     .    .     . 
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Sect.  35.  No  person  shall  be  deemed  to  have  derived 
a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise,  except  in  the  oase  of  a 
wife  from  her  husband,  and  in  the  oase  of  a  ohild  under 
the  age  of  sixteen,  whioh  child  shall  take  the  settlement 
of  its  father  or  of  its  widowed  mother,  as  the  case  may 
be  up  to  that  age,  and  shall  retain  the  settlement  so 
taken  until  it  shall  acquire  another.  An  illegitimate 
ohild  shall  retain  the  settlement  of  its  mother  until  such 
ohild  acquires  another  settlement.  If  any  ohild  in  this 
section  mentioned  shall  not  have  acquired  a  settlement 
for  iteelf,  or,  being  a  female,  shall  not  have  derived  a 
settlement  from  her  husband,  and  it  cannot  be  shown 
what  settlement  such  ohild  or  female  derived  from  the 
parent  without  inquiring  into  the  derivative  settlement 
of  such  parent,  snoh  ohild  or  female  shall  be  deemed  to 
be  settled  in  the  parish  in  whioh  he  or  she  wm  born. 

H.  Avory,  K.O.,  M.  Lush,  K.C.,  and  Grubbe 
appeared  for  the  appellants,  and  contended  that 
the  court  below  considered  that  the  case  was 
governed  by  Guardians  of  Highworth  and  Swin- 
don v.  Guardians  of  Westbury  (61  L.  T.  Rep.  733; 
14  App.  Gas.  465),  which  followed  Beg.  v.  Elvet 
(2  E.  &  E.266;  29  L.  J.  17,  M.  0.),  but  those 
cases  deal  with  the  case  of  a  child  over  sixteen, 
and  do  not  really  touch  the  point.  In  the  report 
in  the  Law  Journal  the  words  "independent 
status  of  irremovability,"  on  which  Collins,  M.R. 
relied,  do  not  occur  in  the  judgment  of  Erie,  J. ; 
the  words  are,  "  original  status  of  irremova- 
bility."(a)  "  Residence  "  must  be  by  choice,  not 
only  a  mere  physical  presence  in  the  locality. 
Sect.  34  was  not  intended  to  deal  with  the  case 
of  children  under  sixteen,  and  the  last  clause  of 
sect.  35  only  allows  of  one  derivation.  It  is  im- 
possible to  derive  a  settlement  from  a  settlement 
whioh  is  itself  derivative.    They  also  referred  to 

Medway  Union  v.  B  dminster  Union,  61  L.  T.  Bep. 

733  ;  14  App.  Cas.  465  ; 
Reg.  v.  8t.  Anne's,  Blackfrian,  22  L.  J.  137,  M.  C. ; 
Guardians  of  Salford  v.  Guardians  of  Manchester, 

48  L.  T.  Eep.  119  ;  10  Q.  B.  Div.  172  ; 
Dorchester   Union  v.  Poplar   Union,  59  L.  T.  Bep. 

687 ;  21  Q.  B.  Div.  88 ; 
Manchester  Overseers  v.  Ormshirh  Union,  62  L.  T. 

Bep.  661 ;  24  Q.  B.  Div.  678  ; 
West  Ham  Union  v.  8t.  Matthew's,  Bethnal  Green, 

70  L.  T.  Bep.  818  ;  (1894)  A.  C.  230  ; 
Reigate  Union  v.  Croydon  Union,  61  L.  T.  Bep.  733  ; 

14  App.  Cas.  465  ; 
Guardians  of  Wayland  v.  Guardians  of  Mitford,  62 

L.  T.  Bep.  691 ;  24  Q.  B.  Div.  122  ; 
Reg.  v.  St.  Mary,  Exeter,  31  L.  J.  77,  M.  C. ; 
Woolwich  Union  v.  Parish  ofFulham,  92  L.  T.  Bep. 

838 ;  (1905)  2  K.  B.  203  ; 
Guardians  of  West  Derby  v.  Guardians  of  Atcham, 

24  Q.  B.  Div.  117  ; 
Rutherglen  v.  Glasgow,  86  L.  T.  Bep.  607  ;  (1902) 

A.  C.  360. 

Rawlinson,  K.O.  and  Marriott,  for  the  respon- 
dents, maintained  that  the  only  question  was 
whether  the  pauper  was  irremovable.  Sect.  34 
doeB  not  distinguish  between  acquired  and  original 
irremovability.  The  case  of  illegitimate  children 
was  dealt  with  by  sect.  71  of  the  Poor  Law  Act 
1834,  and  sect.  35  of  the  Act  of  1874  is  to  the 
same  effect.  Lord  Watson  was  mistaken  in  sup- 
posing in  the  Highworth  case  that  it  only  applied 
to  persons  over  sixteen.    See  also  the  provisions 

(a)  In  the  reports  of  the  case  in  33  L.  T.  Bep.  O.  S. 
202  ;  5  Jurist,  N.  S.  1350 ;  and  7  W.  B.  596  the  adjective 
ia  omitted  altogether. 


of  9  &  10  Yict.  c.  66,  and  the  case  of  Bodenham  v. 
St.  Andrew's,  Worcester  (1  E.  &  B.  465).  Reg. 
v.  St.  Anne's,  Blaehfriars  (ubi  sup.)  does  not  touch 
the  oase  at  all. 

M.  Lush,  K.O.  in  reply. — The  provisions  of  the 
Act  of  1834  and  of  9  &  10  Yict  c.  66  do  not 
apply.    See  24  &  25  Yict.  c.  55,  s.  2. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  confiidw  their  judgment. 

Aug.  3. — Their  Lordships  gave  judgment  as 
follows : — 

The  Lobd  Chancellor  (Halsbury).— My 
Lords :  In  this  oase,  if  it  were  res  integra,  I 
might  be  inclined  to  favour  the  view  which  Mr. 
Lush  has  urged  upon  us  with  so  much  ability. 
Indeed,  I  am  not  sure  that  I  would  not  go  further 
than  he  does  and  strive  to  bring  back  the  mean- 
ing of  the  word  "  settlement "  to  the  meaning  it 
had  when  Bott  and  Lord  Kenvon  were  its  exposi- 
tors ;  but  the  statute,  which  has  turned  a  statue 
of  irremovability  into  a  settlement,  has  rendered 
such  an  effort  impossible.  The  case  of  Beg.  v. 
Elvet  (2  E.  &  E.  266 ;  29  L.  J.  17,  M.  C),  expounded 
as  it  was  by  this  House,  decides  the  question  here 
in  debate.  Rightly  or  wrongly,  this  House  has 
decided  that  unemancipated  residence  could  found 
a  settlement  in  the  Highworth  case  (61 L.  T.  Bep. 
733 ;  14  App.  Gas.  465).  I  see  no  answer  to  what 
the  Master  of  the  Bolls  pointed  out,  that,  if  a 
part  of  the  residence  while  under  sixteen  may  be 
made  available  to  make  up  the  settlement,  what 
logic  could  be  suggested  that  the  whole  residence 
under  sixteen  cannot  do  so  also  ?  If  that  decision 
was  wrong  we  must  abide  by  it  till  it  is  altered  by 
an  Act  oi  Parliament.  I  move,  therefore,  that 
the  appeal  be  dismissed  with  costs. 

Lord  Macnaghten. — My  Lords :  The  question 
proposed  in  the  special  case  for  the  opinion  of  the 
court  is  whether  Emma  Neep,  the  mother  of  the 
pauper,  acquired  a  settlement  in  West  Ham  under 
the  Divided  Parishes  Act  1876,  ss.  34  and  35. 
The  opinion  of  the  Court  of  Appeal  was  in  the 
affirmative.  In  the  result  of  that  opinion  I  agree. 
But  I  was  much  impressed  by  the  argument  of 
counsel  as  to  the  difficulties  that  may  arise  if  it  be 
held  that  an  unemancipated  child  can  acquire  a 
settlement  by  residence  no  part  of  which  is  after 
emancipation;  and,  therefore,  without  expressly 
disagreeing  with  the  view  of  the  Lord  Chancellor, 
I  should  be  disposed  to  rest  the  case  on  sect  35 
rather  than  on  sect.  34.  Emma  Neep  was  herself 
illegitimate.  Her  mother  married  after  Emma 
Neep  was  born  and  derived  from  her  husband  a 
settlement  in  West  Ham.  Emma  Neep  resided 
with  her  mother  and  her  mother's  husband  in 
West  Ham,  and  therefore  she  took  and  followed 
her  mother's  settlement  until  she  attained  the 
age  of  sixteen.  On  attaining  that  age  she 
retained  her  mother's  settlement.  But  her  settle- 
ment then,  in  my  opinion,  ceased  to  be  a  deriva- 
tive settlement,  and  became  a  statutory  settle- 
ment— a  settlement  created  for  the  first  time  by 
the  second  clause  of  sect.  35  of  the  Act  of  1876. 
And  thus  Emma  Neep  acquired  a  settlement, 
which  was  no  longer  a  derivative  settlement,  in 
the  parish  of  West  Ham.  By  the  first  clause  of 
sect.  35  all  derivative  settlements  are  abolished, 
with  two  exceptions.  One  is  the  case  of  a  wife, 
which  has  no  application  to  the  present  question, 
and  the  other  is  the  case  of  a  legitimate  child 
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under  the  age  of  sixteen.  In  the  latter  ease  the 
child  on  attaining  sixteen  retains  the  settlement 
which  it  had  taken  up  to  that  age.  But  it  can  no 
longer  he  a  derivative  settlement,  for  the  enact- 
ment expressly  abolishes  derivative  settlements 
with  the  two  exceptions  I  have  referred  to.  The 
corresponding  result  must,  as  it  seems  to  me, 
follow  in  the  case  of  an  illegitimate  child,  though 
the  provision  is  rather  obscure,  owing  to  its 
brevity.  The  practical  effect  of  the  second  clause 
of  sect.  35  is,  says  Lord  Watson,  to  place  illegi- 
timate as  nearly  as  may  be  on  the  same  footing 
as  legitimate  children. 

Lord  Robertson  concurred. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs.    s 

Solicitor  for  the  appellants,  F.  E.  Hilleary. 
Solicitors  for    the    respondents,   Callard  and 
VuUiamy,  for  JR.  P.  Mossop,  Hoibeaeh. 


May  18, 19,  and  Aug.  3, 1905. 

(Before  the  Lord  Chancellor  (Halsbury), 
Lords  Dayet,  James  of  Hereford,  and 
Robertson.) 

Corporation   of   London   v.  Netherlands 
Steamboat  Company,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 

ENGLAND. 

Rating — Exemption — Statutory  exemption  "from 
the  payment  of  all  and  all  manner  of  rates  and 
assessments"  —  Liability  for  rale  imposed  by 
subsequent  statute. 

In  a  ease  in  which  the  Crown  had  assumed  a  statu- 
tory liability  for  the  payment  of  a  commutation 
in  lieu  of  rates  upon  property  in  the  city  of 
London  in  the  hands  of  the  Crown,  and  the 
statute  provided  that  such  property  "  shall  be 
and  shall  be  deemed  and  considered  to  be  to  all 
intents  and  purposes  free  and  exempt  from  the 
payment  of  au  and  all  manner  of  rates  and 
assessments,  although  the  same  .  .  .  may 
become  private  property  by  the  sale  or  assign- 
ment thereof  to  individuals,  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding  "  : 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  property,  after  it  had  passed  into 
private  hands,  was  exempt  from  a  "  consolu 
dated  rate  "  imposed  by  a  subsequent  statute. 

Sion  College  v.  Corporation  of  London  (84  L.  T. 
Rep.  133 ;  (1901)  1  K.  B.  617)  distinguished. 

Appeal  f roti  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.R.,  Romer  and  Mathew,  L.JJ.),  who 
had  reversed  a  decision  of  the  King's  Bench 
Division  (Lord  Alverstone,  C.J.,  Wills  and 
Channell,  J  J.)  upon  a  special  case. 

The  respondents  had  been  assessed  to  the 
"consolidated  rate"  payable  under  the  City  of 
London  Sewers  Act  1848  (11  &  12  Vict.  c.  clziii.), 
but  they  alleged  that  they  were  exempt  under 
the  provisions  of  the  Act  52  Geo.  3,  o.  49. 

The  facts,  and  the  sections  of  the  Act  of 
Parliament,  appear  from  the  judgments  of  their 
Lordships. 

The  King's  Bench  Division  held  that  the  case 
was  governed  by  Sion  College  v.  Corporation  of 
London  (84  L.  T.  Rep.  133 ;  (1901)  1  K.  B.  617), 

to)  Reported  by  0.  E.  Maldbn,  Esq.,  Baniater-at-Law. 


and  gave  judgment  for  the  appellants,  but  their 
judgment  was  reversed  as  above  mentioned. 

Banchwerts,  K.O.,  Cave,  K.C.,  and  R.  Cunning- 
ham  Glen  appeared  for  the  appellants,  and  con- 
tended that  the  question  was  whether  the  exemp- 
tion conferred  by  the  Act  of  George  III.  was  con- 
fined to  existing  rates  or  extended  to  all  future 
rates.  The  Act  of  1848  repealed  the  old  rating 
Acts,  and  conferred  new  rating  powers  on  the  appel  - 
lants,  and  established  a  new  "  consolidated  rate." 
Sect.  169  takes  away  all  pre-existing  exemptions. 
The  old  rate  is  gone ;  therefore  the  commutation 
in  lieu  of  it  is  gone,  and  therefore  the  exemption 
consequent  on  the  commutation  is  gone.  See 
Heath  v.  Weaverham,  70  L.  T.  Rep.  729 ;  (1894) 
2  Q.  B.  108)  and  Perehard  v.  Heywood  (8  T.  R. 
468),  which  was  followed  in  Sion  College  v.  Cor~ 
poration  of  London  (ubi  sup.).  That  case  decided 
that  the  consolidated  rate  under  the  Act  of  1848 
is  a  new  rate.  The  Court  of  Appeal  thought  that 
the  words  "  for  ever  hereafter "  in  sects.  3  and  4 
of  the  Act  of  1812,  referring  to  the  payment  of 
the  commutation,  distinguished  this  case  from 
the  Sion  College  case.  But  those  words  only 
mean  "  as  long  as  the  Act  is  in  force.'*  Future 
legislation  was  not  contemplated,  for  no  Act  can 
bind  a  future  Parliament.    See  also 

Rem  v.  London  <ku  Company,  8  B.  &  C.  54 ; 
Mile  End  Vestry  v.  Whitby,  78  L.  T.  Rep.  80 ; 
Burtees  v.   Woodhouse,  88  L.  T.  Rep.  407 ;  (1903) 
1  K.  B.  396. 

[Lord  Robertson  referred  to  Dunbar's  Trustees 
y.  British  Fisheries  Society  (3  App.  Cas.  1298).] 
As  to  the  principle  upon  which  exemption  is 
granted,  see 

Coomber  v.  Justices  of  Berkshire,  50  L.  T.  Rep.  405 ; 
9  App.  Cas.  61. 

The  commutation  was  a  rentcharge  payable  by 
the  proprietors,  leaving  the  occupiers  liable  to  all 
future  rates.  The  ra,te  under  the  Act  of  1848  was 
a  new  rate,  from  different  sources*  going  to 
different  people,  and  for  different  purposes. 

Macmorran,  K.O.,  H.  Avory,  K.C.,  and  Roshillt 
for  the  respondents,  maintained  that  the  words  of 
the  Act  were  clear  and  definite,  and,  if  fairly  con- 
strued, extended  by  necessary  implication  to  all 
future  rates.  The  authorities  from  Williams  v. 
Pritcliard  (4  T.  R.  2 ;  2  R.  R.  310)  down  to 
the  Sion  College  case  are  all  on  an  Act  of  7  Geo.  3, 
dealing  with  lands  reclaimed  from  the  Thames, 
and  have  no  bearing  on  this  case,  or,  if  rightly 
understood,  support  the  contention  of  the 
respondents.    See 

Eddington  v.  Barman,  4  T.  R.  4 ; 

Perehard  v.  Heywood,  8  T.  R.  468 ; 

Rex  v.  London  Gas  Company,  8  B.  &  C.  54. 

Cave,  K.O.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  3. — Their  Lordships  gave  judgment  as 
follows  :— 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords:  In  the  year  1812  the  Government  was 
minded  to  build  a  new  Custom  House,  the  old 
one,  which  was  situated  in  Lower  Thames-street, 
being  decayed  and  unfit  for  its  purpose.  In 
order  to  do  this,  they  pulled  down  the  old  Custom 
House,  and,  under  tne  powers  of  an  Act  of 
Parliament  (52  Geo,  3,  o.  49),  purchased  more 
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land  for  the  same  purpose.  The  Custom  House, 
as  it  then  existed,  was  not  liable  to  rates  at  all, 
as  it  was  Crown  property,  bat  the  other  land 
purchased  by  the  Government  was  rateable.  The 
Government,  however,  in  view  of  the  hardship 
upon  the  ratepayers  in  the  district  within  which 
the  Custom  House  was  situated,  voluntarily  paid 
the  sum  of  2201.  12*.  10}d.  every  year  in  respect 
of  the  then  existing  Custom  House  and  other 
premises  contiguous  to  or  connected  there- 
with. Another  sum  they  paid,  amounting  to 
2201. 12*.  10£d,  which,  however,  was  paid  because 
it  was  legally  due.  It  was  enacted,  therefore, 
that  the  said  respective  annual  sums  should 
yearly  and  every  year  for  ever  hereafter  be  paid 
to  tbe  respective  collectors  for  the  time  being  of 
the  rates  and  assessments  to  whom  the  same 
respectively  are  now  paid,  without  any  abate- 
ment or  deduction.  A  specific  section  then  was 
passed  with  a  view  to  relieving  the  ratepayers 
when  certain  houses  and  other  buildings  became 
vested  in  the  Crown  for  public  purposes.  The 
Act  recites  that  it  is  not  consistent  with  equity 
that  an  additional  burden  should  be  imposed  on 
the  parishes  in  consequence  of  the  buildings  being 
so  conveyed  to  the  Crown,  and  it  enacts  that  the 
sum  of  816Z.  7a.  5d.  should  be  paid  every  year  for 
ever  hereafter,  and  it  accounts  for  the  selection  of 
that  sum  as  what  was  to  be  paid  hereafter  for  ever 
because  it  was  the  sum  of  what  was  assessed  as  the 
parochial  and  ward  assessment  according  to 
the  last  assessment  made  before  the  passing  of 
the  Act.  It  will  be  observed  that  this  is  to  be  a 
perpetual  payment  every  year  in  lieu  of  rates, 
and  as  a  corollary  another  section  declares  that 
after  a  certain  ofay  the  present  Custom  House 
and,  after  the  completion  of  the  purchase  thereof, 
the  property  in  Lower  Thames- Btreet  shall  be 
deemed  and  considered  free  and  exempt  from  the 
payment  of  all  manner  of  rates  and  assessments, 
although  the  same  and  each  of  them  may  become 
private  property  by  the  assignment  thereof  to 
individuals.  Surely,  if  the  payment  was  to  be 
perpetual,  so  was  the  immunity  from  rates.  In 
1832  another  Act  was  passed  (2  &  3  Will.  4,  o.  66) 
transferring  or  enabling  the  property  in  question 
to  be  transferred  to  private  purchasers,  and  also 
the  liability  to  make  the  payments,  which,  while 
the  Crown  were  the  owners,  were  paid  by  the 
Crown.  The  result  of  this  arrangement,  made 
under  the  authority  of  a  statute  (obviously  in- 
tended, and,  I  think,  in  sufficiently  plain  lan- 
guage enacted)  was  to  make  the  property  in 
question  rate  free  for  all  time.  One  does  not 
understand  what  could  be  the  object  of  the  whole 
arrangement  including  a  commuted  sum  to   be 

Eayable  for  all  time  if  the  land  was  still  to  be 
able  to  have  fresh  rates  assessed  upon  it.  The 
Acts  to  which  1  have  referred  are  essentially 
public  Acts — they  deal  with  public  rights,  and 
involve  the  rights  of  the  Crown.  I  think  it  hope- 
less to  contend  that  the  Sewers  Act  of  1848  took 
away  the  privilege  thus  granted.  It  is  needless 
to  point  out  that  the  Crown  must  have  obtained 
considerably  larger  sums  for  the  property  they 
sold  because  it  was  rate  free,  and  it  certainly 
would  be  somewhat  strange  if  another  Act  of 
Parliament,  and  that  a  private  one,  should  have 
taken  away  the  privileges  thus  purchased.  As 
to  the  case  of  8ion  College  (ubi  sup.),  the  circum- 
stances and  the  language  construed  in  that  case 
are  entirely  different.    I  think  that  the  judgment 


of  the  Court  of  Appeal  was  right,  and  this  appeal 
should  be  dismissed  with  costs. 

Lord  Davey. — My  Lords:  A  great  many 
authorities  have  been  referred  to  in  the  course  of 
the  argument,  and,  so  far  as  they  lay  down  general 
principles  applicable  to  the  construction  of  statu- 
tory enactments  exempting  particular  persons 
from  the  payment  of  rates,  they  may  be  usefully 
consulted.  But  for  the  most  part,  the  cases 
referred  to  related  to  the  construction  of  private 
agreements  between  landlord  and  tenant  as  to 
the  incidence  of  public  burdens  on  the  land 
demised  as  between  themselves,  and  to  the  con- 
struction of  other  Acts  of  Parliament  expressed 
in  different  language.  Oases  of  that  description 
will  not,  I  think,  afford  much  assistance  U>  your 
Lordships.  Ultimately  the  opinion  of  your  Lord- 
ships must  be  formed  on  the  language  and  effect 
of  the  particular  enactments  now  in  question.  I 
confess  that  I  am  somewhat  surprised  to  hear  the 
Act  of  52  Geo.  3  (1812)  and  the  subsequent  Act 
of  1832  described  as  local  and  personal  Acts. 
The  Act  of  1812  must  have  been  brought  in  and 
promoted  by  the  Treasury  on  behalf  of  the 
Crown,  and  the  effect  was  to  authorise  the  appli- 
cation of  public  moneys  to  the  purchase  of  a  site 
for  the  erection  of  a  new  Custom  House,  and  also 
to  impose  a  large  annual  charge  on  the  consoli- 
dated customs  which  were  part  of  the  public 
revenue.  According  to  constitutional  usage,  such 
purposes  could  only  be  effected  by  a  public  Act, 
and  I  think  that  the  Acts  both  of  1812  and  of  1832 
ought  to  be  treated  as  public  Acts.  There 
are  three  separate  properties  referred  to  in 
the  Act  of  1812— viz.:  (1)  The  site  of  the 
old  Custom  House  which  was  about  to  be 
pulled  down;  (2)  houses  and  buildings  in 
Lower  Thames-street  which  the  Treasury  was 
empowered  to  purchase  as  a  site  for  anew  Custom 
House,  (3)  lands  called  "legal  quays M  lying 
between  the  old  Custom  House  and  the  river, 
which  were  also  then  in  private  ownership,  but 
about  to  be  purchased  by  the  Treasury.  The 
bargain  or  arrangement  between  the  Treasury  and 
the  local  rating  authorities  (the  Tower  Ward  and 
the  parish  of  All  Hallows,  Barking),  which  was 
carried  into  effect  by  the  Act,  was  that  the 
Treasury  should,  out  of  the  consolidated  customs 
continue  to  pay  an  annual  sum  of  2202. 12s.  10§<£ 
which  had  theretofore  been  voluntarily  paid  to 
the  collectors  of  rates  in  respect  of  the  old  Custom 
House,  and  also  a  sum  of  the  eame  amount  which 
had  been  paid  for  the  rates  on  the  "  legal  quays," 
and  should  pay  an  annual  sum  of  8162.  7s.  5d., 
being  the  amount  of  the  parochial  and  ward  rates 
on  the  buildings  in  Lower  Thames-street  accord- 
ing to  the  last  assessment,  and  on  the  other 
hand  the  old  Custom  House,  and,  after  the  pur- 
chase thereof,  the  buildings  in  Lower  Thames- 
street  were  declared  to  be  free  and  exempt  "  from 
all  and  all  manner  of  rates  and  assessments 
although  the  same  might  become  private  property 
by  the  sale  or  assignment  thereof  to  individuals, 
any  law,  usage,  or  custom  to  the  contrary  notwith- 
standing." By  the  2nd  section  of  the  Act  of 
1832  it  was  enacted  that  after  the  conveyance  and 
assurance  by  the  Treasury  of  certain  quays,  ware- 
houses, and  other  buildings  in  respect  of  which  or 
some  part  or  parts  thereof  the  two  sums  of 
2201.  128.  10Jd.  and  220Z.  12s.  10Jd.  were  pay- 
able, the  direction  in  the  Act  of  1812  for  pay- 
ment of  those    sums    out   of    the  consolidated 
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customs   should  be   repealed,  and   by   the   3rd 
section  the  collectors  of  the  said  two  sums  were 
empowered  to  collect  the  same  and  no  more  from 
the  occupiers  of  the  said  premises  for  the  time 
being.    Your  Lordships  will  have  observed  that 
there  is  no  express  exemption  of  the  "  legal  quays  " 
in  the  Act  of  1812  from  rates  and  assessments 
when  they  should  again  come  into  private  owner- 
ship.   But  I  agree  with  the  learned  judges  in  the 
Court  of  Appeal  that  they  are  treated  as  becoming 
when  purchased  in  the  same  position  as  the  site 
of  the  old   Custom   House   to  which  they  were 
contiguous,  and  that  the  effect  of  the  Act  of 
1832  is  to  make  the  payment  of   the  sum  of 
2201.  12s.  10§cL  in  respect   of  them   perpetual, 
though  no  longer  out  of  the  consolidated  customs, 
and  to  extend  to  the  ''legal  quays"  the  same 
exemption  as  attached  to  the   site  of  the  old 
Custom  House.    The  provisions   of  these  Acts 
appear  to  me  to  differ  from  all  the  Acts  of  Par- 
liament referred  to  in  the  previous  cases,  inas- 
much as  a  composition  was  made  payable  in 
respect  of  the  rates  on  the  property  in  question, 
and  the  Crown  by  assuming  a  statutory  liability 
for  payment  of  the  composition  out  of  the  public 
revenue  gave   a  valuable  consideration  for  the 
exemption  of  the  property  from  rates  after  it 
should  come  into  private  ownership ;  and  I  agree 
with  the  learned  judges  in  thinking  that  differ- 
ence a  vital  one  for  the  present  purpose.    It  may 
be  assumed  that  the  sum  of  2202.  odd  was  fixed 
with  reference  to  the  amount  which  would  have 
been  payable  if  the  property  had  not  been  Crown 
property.    But  there  is  nothing  in  the  Act  which 
shows  how  the  sum  was  made  up,  or  in  what  pro- 
portions it  was  then  divisible  between  the  ward 
rates  and  the  parochial  rates.    The  provision  at 
the  end  of  sect   3  of  the  Act  of   1812  directs 
only  that  the  division  should  be  made  in  what- 
ever proportion  might  for  the  time  being  be 
proper.    This   would,  of  course,  be  easily  done 
by  taking  the  rate  per  pound  of  the  respective 
assessments.    It  does  not  appear  to  me  to  contain 
any  reference  to  existing  rates  or  to  assist  the 
appellants'  argument.    I   am   of   opinion    that, 
according  to  the  true  construction  of  sect.  5  of 
the  Act  of  1812  and  sect.  3  of  the  Act  of  1832, 
the  respondents  are  exempted  from  payment  of 
the  consolidated  rate  made  by  the  appellants  in 
respect  of  the  property  comprised  within  the  sites 
of  the  old  Custom  House  and  legal  quays.    And 
I  do  not  think  that  such  exemption  is  taken  away 
by  sect.  169  of  the  City  of  London  Sewers  Act 
1818.    The  words    in   that   section    appear   to 
me  to  be  directed   to   the  case    of   a    person 
claiming     exemption    by    reason    of    his    not 
being    liable    to    be    assessed    to     the    relief 
of  the  poor  in  respect  of   his   premises,    and 
were  probably   inserted   to   meet   the  decision 
in  Eddington  v.  Barman  (4  T.  R.  4).      But  in 
this  case  the  respondents  claim  exemption,  not 
because  they  are  exempted  from  poor  rates,  but 
because    they    are    exempted    by   the    statutes 
from  all  manner  of  rates.    I  am  also  of  opinion 
that  the  language  of  the  169th  section  is  not 
sufficiently   explicit   to    repeal    by    implication 
an    express  statutory  exemption  in   the  earlier 
Acts  and  ought  not  to  be  so  construed.    I   am 
of  opinion  the  appeal  should  be  dismissed  with 
costs. 

Lord  James  of  Hhrefobd. — My  Lords:  In 
order  to  make  clear  the  questions  involved  in  this 
Mag.  Cas.— Vol.  XXII. 


case,  it  is  necessary  to  consider  the  condition  of 
certain  property  immediately  prior  to  the  passing 
of  the  Act  of  1812.  At  that  time,  the  Custom 
House  situated  in  Lower  Thames- street  was  in  a 
very  dilapidated  condition.  In  front  of  it  were 
certain  quays  called  "legal  quays,"  and  it  was 
contemplated  to  pull  down  the  old  Custom  House 
and  to  purchase  under  compulsory  powers 
certain  other  land  situated  in  Lower  Thames  - 
street  for  the  purpose  of  building  thereon  another 
Custom  House.  The  site  of  the  legal  quays  at 
this  time  was  not  vested  in  the  Crown.  The  old 
Custom  House  being  vested  in  the  Crown  was  not 
liable  to  be  rated,  but  the  legal  quays  not  being 
so  vested  were  liable.  Certain  payments  in  lieu 
of  rates  were  made  by  the  Crown  as  shown  by 
recitals  in  the  Act  of  1812.  Sect.  3  of  that  Act 
says : 

And  whereas  the  sum  of  2201.  12*.  10Jd.  is  annually 
paid  by  the  direction  of  the  Lords  Commissioners  of  His 
Majesty's  Treasury  in  respect  of  the  present  Custom 
House  and  other  premises  contiguous  to  or  connected 
therewith  whioh  by  law  are  not  rateable,  and  another 
sum  amounting  to  2201. 12s.  10\d.  is  legally  payable  and 
paid  as  rates  in  respect  of  the  legal  quays  in  front  of  the 
said  Custom  House  and  premises  to  the  respective 
collectors  of  the  parochial  and  ward  rates  and  assess- 
ments in  the  said  ward  of  Tower  and  in  the  parish  of 
All  Hallows,  Barking,  within  the  said  ward,  and  it  is 
expedient  that  the  payment  of  the  said  respective  annual 
sums  should  be  continued:  Be  it  therefore  further 
entoted  that  the  respective  annual  sums  now  paid  shall 
yearly  and  every  year  for  ever  hereafter  be  paid  out  of 
the  consolidated  customs  to  the  respective  collectors  for 
the  time  being  of  the  rates  and  assessments  to  whom  the 
same  respectively  are  now  paid  without  any  abatement 
or  deduction  whatsoever  in  the  same. 

Then  sect.  4,  dealing  with  the  land  about  to 
be  purchased  in  Lower  Thames-street  for  the 
purpose  of  erecting  a  new  Custom  House  upon  it, 
says : 

And  whereas  by  reason  of  the  houses  and  other  build- 
ings in  Lower  Thames-street  becoming  vested  in  His 
Majesty  for  the  publio  purposes  aforesaid,  defioienoies 
will  be  occasioned,  and  it  is  not  consistent  with  equity 
that  an  additional  bnrden  should  be  imposed  upon  the 
said  wards  and  parishes  in  consequence  of  the  applica- 
tion of  premises  situated  thereon  to  purposes  of  general 
utility,  be  it  enacted  that  from  and  after  the  completion 
of  the  purchase  of  the  said  premises  the  sum  of 
8161.  7s.  5d.,  being  the  amount  of  what  was  assessed  as 
the  parochial  and  ward  assessments  and  rates  on  the 
said  houses  and  buildings  according  to  the  last  assess- 
ment of  rates  thereon  made  before  the  passing  of  this 
Act,  shall  be  paid,  and  the  said  commissioners  of  the 
Customs  are  being  directed  and  authorised  yearly  and 
every  year  for  ever  hereafter  to  pay  the  respective 
oolleotor  or  collectors  for  the  time  being  of  the  same 
rates  or  assessments  respectively  out  of  consolidated 
customs. 

Then  by  sect.  5  it  is  enacted : 

That  from  and  after  the  said  fifth  day  of  April  the 
said  present  Custom  House,  and,  after  the  completion  of 
the  parohase  thereof,  the  said  premises  in  Lower  Thames- 
street  shall  be,  and  be  deemed  and  considered  to  be,  to 
all  intents  and  purposes  free  and  exempt  from  the  pay- 
ment of  all  and  all  manner  of  rates  and  assessments, 
although  the  same  and  each  and  every  of  the  said 
premises  may  become  private  property  by  the  sale  or 
assignment  thereof  to  individuals,  any  law,  usage,  or 
oustom  to  the  contrary  notwithstanding. 

If  the  legislation  on  the  subject  had  been  confined 
to  the  Act  of  1812,  I  think  considerable  doubt 
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would  exist  whether  the  legal  quays  were  in- 
cluded in  the  land  and  premises  exempted  from 
rateability,  but  a  second  statute,  2  &  3  Will.  4, 
o.  66,  was  pasbed  for  the  purpose  of  transferring 
to  private  purchasers  of  these  lands  and  pre- 
mises the  liability  to  pay  the  sums  undertaken 
to  be  paid  by  the  Crown  whilst  they  were  the 
owners  of  them.  And  it  seems  to  me  that  the 
recitals  and  enactments  in  sects.  2  and  3  of  that 
Act  make  it  clear  that  the  legal  quays  were 
intended  to  be  dealt  with  in  like  manner  as  tbe 
site  of  the  Custom  House.  This  being  so,  I 
think  that  the  whole  of  the  land  and  premises  in 

?uestion  now  in  the  hands  of  purchasers  are 
ree  from  the  payment  of  rates  and  liable  only  to 
Sayment  of  the  commuted  sum.  I  agree  with 
o  I  line,  M.R.  when  he  says  that  the  composi- 
tion was  made  in  respect  of  all  time  thereafter. 
The  statutes  do  not  refer  to  then  existing  rates 
but  apparently  all  future  rates  were  contem- 
plated. The  words  "for  ever"  appear  to  be 
employed  for  the  purpose  of  showing  that  this 
bargain  was  to  be  taken  on  both  sides  for  better 
or  tor  worse,  and  that  the  property  should,  in  the 
hands  of  private  owners,  be  as  free  from  rate- 
ability  as  if  it  had  been  occupied  by  the  Crown. 
The  case  of  Sion  College  (ubi  sup.)  was  pressed 
strongly  upon  your  Lordships'  consideration  in 
support  of  the  appellants'  case.  In  that  case  it 
was  held  that  a  provision  in  an  Act  of  Parlia- 
ment that  certain  lands  should  vest  in  adjoining 
owners  "free  from  all  taxes  and  assessments 
whatsoever,"  applied  only  to  then  existing  assess- 
ments. And  this  decision  was  fouudea  on  the 
authority  of  several  cases  which  held  that  prima 
facie  a  statutory  exemption  from  rateability  re- 
ferred only  to  rates  and  assessments  existiog  at 
the  time  of  the  making  of  the  commutation. 
But  every  case  must  depend  upon  the  words 
creating  what  I  will  call  the  contract  of  exemp- 
tion, and  in  the  present  case  I  find  words  in 
the  statutes  showing  that  the  future  as  well 
as  the  then  present  rates  were  intended  to 
be  dealt  with,  words  which  are  absent  from  the 
statute  controlling  the  non.  rateability  of  Sion 
College.  I  cannot  give  effect  to  the  argument 
that  the  method  of  collecting  rates  is  changed, 
and  that  there  will  be  difficulty  in  finding  the 
proper  collector  to  receive  the  commuted  sum. 
Some  method  must  be  found — even  by  legisla- 
tion if  necessary — for  overcoming  such  difficulties 
if  they  exist.  If  the  Legislature  has  freed  these 
properties  from  payment  of  rates,  their  owners 
who  have  acquired  and  paid  for  the  properties 
so  freed  are  not  to  be  deprived  of  their  legal 
right  in  consequence  of  the  existence  of  a  diffi- 
culty not  in  any  way  created  by  tbem.  I  also  concur 
in  the  view  that  the  exemption  thus  created 
is  not  taken  away  by  the  provisions  of  the  Sewers 
Act  of  1848.  I  think  that  the  judgment  of 
Mathew,  L.J.  correctly  deals  with  the  arguments 
raised  in  support  of  a  contrary  view.  I  therefore 
think  that  this  appeal  should  be  dismissed  with 

CObtB. 

Lord  Robertson. — My  Lords :  I  concur. 

Order  appealed  from  affirmed;    and  appeal 
dismissed  with  costs. 

'Solicitor  for  the  appellants,  Sir  H.  Crawford, 
City  Solicitor. 

Solicitors  for  the  respondents,  Pritchard  and 
Sons. 


JUDICIAL  COMMITTEE    OF  THE 
PRIVY  COUNCIL. 

July  18, 19,  and  Nov.  7, 1905. 

(Present :  The  Bight  Hons.  Lords  Ma.cnaghtkn, 
Davey,  and  James  of  Hereford,  and  Sir 
Arthur  Wilson.) 

Mayor  and  Corporation  of  Hawthorn  p. 

Kanntjltjtk.  (a) 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

Municipal    corporation  —  Overflow    of  drain  — 
Liability  for  damage — Negligence. 

A  municipal  authority,  acting  under  statutory 
powers,  took  over  the  management  of  a  natural 
watercourse,  and  made  it  into  a  main  drain  for 
their  district.  Various  subsidiary  channels  were 
made  by  the  authorities  which  ran  into  the 
main  drain.  In  consequence  of  the  increase  of 
building  in  the  district  served  by  the  main  drain 
it  became  insufficient  for  carrying  off  the  storm- 
water  and  sewage,  and  houses  and  land  in  the 
low-lying  parts  of  the  district  were  frequently 
flooded. 

Held,  that  there  was  evidence  that  the  municipal 
authority  had  been  guilty  of  negligence  in  the 
management  of  the  drain,  and  they  were  liable 
for  the  damage  caused  by  its  insufficiency. 

Judgment  of  the  court  below  affirmed. 

Appeal  from  a  judgment  of  the  Supreme 
Court  of  Victoria  giren  on  the  14th  Oct.  1903. 
affirming  the  judgment  directed  by  William?,  J. 
to  be  entered  for  the  respondent  in  an  action  in 
which  the  respondent  was  plaintiff  and  the  appel- 
lant was  defendant. 

The  facts  which  gave  rise  to  this  action  were 
as  follows : — 

On  the  1st  Sept.  1888  the  plaintiff  purchased  a 
house  and  land  known  as  26,  Malms bury-street, 
situate  within  the  municipal  district  of  Hawthorn, 
in  the  State  of  Victoria,  and  he  and  his  wife  and 
family  occupied  and  lived  in  such  house  from 
Dec.  1891. 

The  defendants  were  the  municipality  of 
Hawthorn — a  municipality  constituted  under  the 
Local  Government  Act  1890,  of  the  State  of 
Victoria,  or  corresponding  prior  enactments,  and 
having  the  control  and  management  of  all  drains 
within  the  district 

From  the  year  1889  to  the  year  1902  the  plain- 
tiff's house  and  the  portion  of  Malmsbury-street 
adjacent  thereto  were  repeatedly  flooded.  This 
flooding  was  caused  by  the  overflow  of  water 
from  the  main  drain  which  ran  through  the 
municipal  district  of  Hawthorn  in  a  westerly 
direction  and  past  the  plaintiff's  land.  The  over- 
flow was  due  on  each  occasion  to  the  insufficient 
capacity  of  the  main  drain,  which  could  not  carry 
off  quickly  enough  the  water  which  was  brought 
down  into  it  during  heavy  but  not  extraordinary 
showers  by  subsidiary  drains,  gutters,  or  ditches 
constructed  either  by  the  defendant  municipality 
or  by  individuals  with  their  permission.  The 
water  turned  into  the  main  drain  by  reason  of 
these  subsidiary  channels  came,  not  only  from 
Hawthorn,  but  in  part  also  from  an  outside 
area.  It  was  not  all  rainfall,  but  it  contained  an 
admixture  of  drainage  from  houses  and  stable*, 

(a)  Reported  by  0.  E.  Maxdin,  Esq.,  Bftrrteter-at-Uw. 
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and  where  it  had  overflowed  left  behind  it  a 
deposit  of  stinking  slime,  with  garbage  and  other 
re/nse. 

This  flooding  and  nuisance  were  alleged  to  be 
caused  by  the  negligence  of  the  defendants  in 
the  original  design,  plan,  and  construction  of 
the  main  drain,  and  in  the  formation  and  con- 
struction from  time  to  time  of  tributary  channels 
leading  into  the  main  drain. 

The  main  drain  was  constructed  piecemeal  at 
intervals  of  a  few  years,  commencing  in  1888  and 
ending  in  1896.  During  its  construction  and 
since  its  completion  building  had  progressed  in 
the  vicinity,  sometimes  very  slowly,  sometimes 
with  rapidity.  Both  before  and  continuously 
since  its  completion  the  quantity  of  water 
discharged  into  it  had  been  increasing,  and 
the  subsidiary  channels  had  also  increased  in 
number. 

Other  properties  round  about  the  plaintiff's 
were  damaged  in  the  same  way. 

The  overflow  whenever  it  occurred  created  a 
public  nuisance  by  obstructing  Malmsbury- 
street,  which  was  a  public  thoroughfare,  and 
emitting  foul  odours  injurious  to  health. 

Such  overflow  was  also  a  private  nuisance 
whereby  the  plaintiff  sustained  damage.  His 
house  was  flooded,  his  furniture  and  effects  were 
damaged,  and  his  property  was  depreciated  in 
value. 

The  plaintiff  issued  a  writ  against  the  defen- 
dants on  the  14th  May  1902,  and  by  his  statement 
of  claim  which  was  delivered  on  the  12th  June 
1902,  the  plaintiff  claimed  damages  against  the 
defendants  for  (1)  Trespass  to  the  plaintiff's  land 
and  premises  occasioned  by  the  overflowing  of  a 
main  drain  and  other  drains  constructed  or  made 
by  the  defendant.  (2)  Nuisance  occasioned  bv  the 
overflowing  of  the  aforesaid  drains  whereby  drain- 
age and  other  offensive  matter  was  deposited  on 
Malmsbury-  street  and  on  the  plaintiff's  land  and 
premises.  (3)  Negligence:  (a)  In  constructing 
and  keeping  open  certain  drains,  gutters,  and 
ditches,  and  in  permitting  or  suffering  its  rate- 
payers and  others  so  to  construct  and  connect 
their  drains,  gutters,  and  ditches  with  the  main 
drain;  (b)  In  collecting  and  permitting  to  be 
collected  or  concentrated  in  the  main  drain  and 
in  damming  back  the  water  drainage  and  offensive 
matter  therein  so  as  to  overflow  and  be  oast  upon 
the  plaintiff's  premises;  (c)  In  permitting  water 
drainage  and  offensive  matter  in  the  main  drain 
to  overflow  and  the  water  drainage  and  offensive 
matter  to  be  dammed  back  and  forced  or  cast 
upon  the  plaintiffs  land  and  premises.  (4) 
Alternatively  the  plaintiff  claimed  compensation 
under  the  provisions  of  the  Local  Government 
Acts  or  the  corresponding  prior  enactments. 

The  defence  was  delivered  on  the  13th  Aug. 
1902,  and  thereby  the  defendants  admitted  (Par.  4) 
That  they  had  made  and  constructed  large 
numbers  of  drains,  gutters,  and  ditches  con- 
necting with  and  flowing  into  the  main  drain; 
(Par.  6)  And  that  they  kept  open  the  drains, 
gutters,  and  ditches  mentioned  in  par.  4  of  the 
defence. 

The  defence  then  traversed  all  other  material 
allegations  in  the  statement  of  claim  and  alleged 
(Par.  3)  That  as  to  one  part  of  the  main  drain  it 
was  originally  cut  and  made  by  the  plaintiff's 
predecessor  in  title,  and  as  to  the  other  part  that 
it  was  made  or  cut  by  the  adjoining  owners  with 


the  consent  of  the  plaintiff's  predecessor  in  title, 
and  that  afterwards  the  defendants  improved  the 
said  drain  along  both  parts  at  the  request  of  the 
plaintiff's  predecessor  in  title ;  (Par.  9)  That  all 
the  acts  alleged  in  the  statement  of  claim  were 
done  by  the  defendants  under  and  by  virtue  of 
the  powers  conferred  upon  them  by  the  Local 
Government  Acts  or  corresponding  prior  enact- 
ments in  the  bond  fide  and  reasonable  exercise  of 
the  discretion  given  to  them  by  the  said  Acts,  and 
that  the  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  were  the  natural  and  necessary 
result  of  the  said  acts  and  matters  so  done,  per- 
mitted or  suffered  by  the  defendant;  (Par.  11) 
The  facts  relied  upon  by  the  plaintiff  did  not  con- 
stitute negligence  in  law  against  the  defendants 
or  such  negligence  as  would  give  rise  to  any  cause 
of  action  against  the  defendants ;  (Par.  12)  The 
claim  disclosed  no  cause  of  action  against  the 
defendants  as  it  was  not  alleged  that  the  acts 
complained  of  were  done,  permitted  or  suffered  by 
the  defendants  oppressively  or  mala  fide ;  (Par.  13) 
The  claim  disclosed  no  right  in  the  plaintiff  to 
compensation  under  the  Local  Government  Acts 
or  corresponding  prior  enactments;  and  the  reply 
was  delivered  on  the  2nd  Sept.  1902. 

The  action  was  tried  on  the  2nd,  3rd,  4th, 
5th,  6th,  9th,  and  10th  March  1903,  before 
Williams,  J. 

Williams,  J.  gave  judgment  on  the  1st  April 
1903.  He  found  as  a  fact  that  the  defendants 
had  been  guilty  of  negligence  both  in  the  design- 
ing and  planning  of  the  original  drain,  and  also 
in  the  formation  and  construction  of  the  tributory 
channels  subsequently  constructed  from  time  to 
time  by  the  defendants.  He  stated  that  he 
accepted  and  believed  the  evidence  of  the  expert 
or  scientific  witnesses  who  had  been  called  on 
behalf  of  the  plaintiff.  He  assessed  the  damages 
at  2502.,  and  ordered  judgment  to  be  entered  for 
the  plaintiff  for  that  amount  with  costs. 

On  the  9  th  April  1903  the  defendants  gave 
notice  of  motion  to  the  full  court,  asking  that  the 
judgment  might  be  reversed  and  set  aside,  and 
that  judgment  be  entered  for  the  defendants  with 
costs  of  the  action  and  of  the  appeal,  or,  failing 
that,  that  a  new  trial  might  be  had. 

The  appeal  was  heard  before  Holroyd,  A. 
Beckett,  and  Hood,  J  J.  on  the  4th,  5th,  6th,  and 
7th  Aug.  1903. 

On  the  14th  Oct.  1903  the  court  gave  judgment 
affirming  the  judgment  of  the  court  below  and 
dismissing  the  appeal  with  costs. 

On  the  30th  Nov.  1903,  on  motion  made  to  it 
on  behalf  of  the  defendants,  the  court  gave  the 
defendants  leave  to  appeal  to  His  Majesty  in 
Council 

Danchwerte,  K.O.  and  M.  Romer,  for  the  appel- 
lants, contended  that  the  appellants,  having  acted 
bond  fide  in  the  exercise  of  their  statutory  powers, 
were  not  liable  to  an  action  of  this  nature.  If 
the  respondent  has  suffered  any  damage  from  the 
construction  of  the  drain,  his  remedy  is  to  claim 
compensation  under  the  statute.  The  evidence 
shows  that  the  drain  was  sufficient  when  originally 
constructed,  and  the  appellants  are  not  liable  for 
a  mere  nonfeasance  since  that  date.  They  referred 
to 

Glossop  v.  Heiton  and  Isleworth,  40  L.  T.  Sep.  736  ; 
12  Ch.  Div.  102  ; 

Attorney-General  v.  Dorking,  46  L.  T.  Rep.  573 ; 
20  Ch.  Div.  595} 


AAA 

Mi  Mi  Ji 


MAGISTBATES'  OASES. 


Priv.  Co.] 


Mayor  and  Corporation  of  Hawthorn  v.  Kannuluik. 


[Pmy.Co. 


Mayor  of  East  Fremantle  v.  minnow,  85  L.  T.  Bep. 

732  ;  (1902)  A.  C.  213 ; 
Clarke  v.  Sutton,  6  Taunton,  29 ; 
Corporation  of  Raleigh  v.  Williams  t  69  L.  T.  Bep. 

506  ;  (1893)  A.  C.  540  ; 
BrierUy  Hill  v.  Pearsall,  5lt.T.  Bep.  577  ;  9  App. 

Gas.  594 ; 
Sanitary  Commissioners  of  Gibraltar  v.  Orfila,  63 

L.  T.  Bep.  58;  15  App.  Cas.  400  ; 
Cowley  v.  Newmarket,  67  L.  T.  Bep.  486  ;  (1892) 

A.  C.  345 ; 
Municipal  Council  of  Sydney  v.  Bourke,  72  L.  T. 

Bep.  605  ;  (1895)  A.  C.  433. 

Hugo  Young,  K.O.  and  Hodges,  for  the  respon- 
dents, maintained  that,  assuming  that  the  appel- 
lants were  acting  under  their  statutory  powers,  if 
the  particular  thing  done  was  authorised,  and 
damage  to  one  individual  necessarily  followed,  he 
might  have  no  remedy ;  but  not  so  if  the  particu- 
lar thing  was  not  authorised,  or  the  damage  done 
was  due  to  negligence,  which  is  the  case  here. 
They  cited 

London  Brighton  and  South  Coast  Railway    Com- 
pany t.  Truman,  54  L.  T.  Bep.   250 ;   11   App. 

C&b.  45  ; 
Carslake  v.  Shire  of  Caulfield,  17  Vict.  L.  Bep.  560, 

which  was  followed  in  Curry  v.  8hire  of  Benulla, 

21  Viot.  L.  Bep.  159  ; 
Hill  v.  Metropolitan  Asylums  Board,  44  L.  T.  Bep. 

653  ;  6  App.  Gas.  193  ; 
Canadian  Pacific  Railway  Company  v.  Parke,  81 

L.  T.  Bep.  127  ;  (1899)  A.  C.  535  ; 
Qeddes  v.  Bann  Reservoir  Company,  3  App.  Gas. 

430; 
Whitehouse  v.   Fellowes,    4    L.    T.  Bep.   77;    10 

C.  B.  N.  S.  765 ; 
Colac  v.  East  8ummerfield,  68  L.  T.  Bep.   769; 

(1893)  A.  G.  187 ; 
Southxcark  and    Vauxhall     Water    Company    v. 

Wandsworth  Board  of  Works,  79  L.  T.  Bep.  132  ; 

(1898)  2  Ch.  603. 

Danckwerts,  K.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Nov.  7. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Macnaghtbn. — The  conduit  in  the  city 
of  Hawthorn,  which  is  now  known  as  the  "  main 
drain "  and  for  the  most  part  is  an  open  sewer, 
was  formerly  a  natural  watercourse  receiving  and 
carrying  off  nothing  but  the  surplus  storm 
water  of  a  hilly  district  about  500  acres  in  extent. 
This  district  or  drainage  area,  as  it  may  be 
termed,  has  been  divided  between  the  munici- 
palities of  Hawthorn,  Kew,  and  Boroondara. 
Hawthorn  has  about  half.  The  rest  is  comprised 
within  the  limits  of  the  other  two  munici- 
palities in  nearly  equal  proportions.  Kew  on 
the  north  and  Boroondara  on  the  north-east 
and  east  are  at  rather  a  higher  level  and 
naturally  drain  through  Hawthorn.  In  1888  the 
plaintiff  Jaan  Kannuluik  purchased  a  plot  of 
ground  abutting  on  the  watercourse  at  its  lowest 
point  in  Hawthorn  just  where  it  turns  to  the 
south  with  a  sharp  bend  after  passing  under 
Auburn- road.  From  a  contour  plan  of  the 
drainage  area  it  appears  that  the  fall  to  this  point 
is  not  less  than  140ft.  In  1889  the  municipal 
authorities  of  Hawthorn  under  their  statutory 
powers  took  over  the  care  and  management  of 
this  watercourse  and  made  it  into  a  public  drain. 
They  spent  a  good  deal  of  money  upon  it  in  the 


war  of  improvement  at  intervals  down  to  the  year 
1896.  The  work  was  done  in  sections.  The  section 
adjoining  Kannuluik 's  property  was  pitched 
and  finished  in  1889.  A  number  of  subsidiary 
channels  have  since  been  made  by  the  municipal 
authorities  of  Hawthorn,  or  with  their  permission, 
for  the  purpose  of  running  off  the  storm  water 
and  sewage  into  the  main  drain.  The  result  is 
that  the  water  and  sewage  from  the  upper  parts 
of  Hawthorn  and  from  the  parts  of  Kew  and 
Boroondara  which  drain  through  Hawthorn  an 
concentrated  and  poured  into  the  main  drain 
with  great  violence.  When  there  is  heavy  rain 
the  rush  of  water  is  so  great  and  so  sudden  that 
the  channel  becomes  choked.  There  is  an  over- 
flow, and  when  the  flood  subsides  the  low-lying 
lands,  and  Mr.  Kannuluik's  premises  in  particular, 
the  ground  floor  of  his  dwelling-house  and  the 
surface  of  his  garden,  are  covered  with  an  offen- 
sive mixture  oi  sewage  and  slime.  After  several 
ineffectual  complaints  Mr.  Kannuluik  brought 
this  action  against  the  municipality  of  Hawthorn. 
The  case  was  tried  by  Williams,  J.  without  a 
jury.  It  occupied  no  less  than  seven  days.  The 
learned  judge  found  in  favour  of  the  plaintiff 
and  assessed  the  damages  at  250Z.  On  appeal 
the  full  court  affirmed  the  judgment  of 
Williams,  J.,  but  not  altogether  upon  the 
same  grounds.  The  learned  judge  who  tried 
the  case  relied  principally,  though  not  en' 
tirely,  on  faulty  construction  in  1889.  In  the 
full  court,  where  the  leading  judgment  was 
given  by  Holroyd,  J.,  the  decision  turned  rather 
on  the  subsequent  acts  and  conduct  of  the  muni- 
cipal authorities.  Their  Lordships  agree  with 
Holroyd,  J.  The  case  seems  to  be  a  very  simple 
one.  The  only  question  is,  have  the  municipal 
authorities  acted  negligently  so  as  to  do  unneces- 
sary damage  to  Mr.  Kannuluik  ?  As  for  negli- 
gence it  is  difficult  to  imagine  a  more  conspicuous 
example  of  negligence  than  is  shown  by  repeatedly 
pouring  offensive  stuff  into  a  receptacle  or 
channel  proved  over  and  over  again  to  be  insuffi- 
cient to  hold  it  and  pass  it  on.  The  municipal 
authorities  might  just  as  well  pour  this  staff 
directly  on  the  plaintiff's  land.  The  damage  to 
the  plaintiff  cannot  be  denied.  It  is  nothing  to 
the  purpose,  even  if  it  be  true,  to  say  that  the 
property  in  the  plaintiff's  hands  and  in  the  hands 
of  nis  predecessors  in  title  was  often  flooded 
before  the  municipal  authorities  turned  the  water 
course  into  a  public  drain.  Nor  is  it  enough  to 
prove  that  the  work  done  in  1889  was  sufficient 
at  the  time.  It  is  insufficient  now.  It  has  been 
insufficient  for  some  time  past.  The  mischief 
grows  as  building  increases,  as  new  roads  are 
made,  new  channels  formed,  and  more  and  more 
of  the  surface  becomes  impervious  to  rainfall. 
It  is  not  suggested  that  there  is  any  real  difficulty 
in  remedying  the  mischief.  Indeed,  if  the  evi- 
dence of  the  surveyors  called  on  behalf  of  the 
plaintiff  may  be  trusted,  the  matter  can  he  set 
right  at  a  very  trifling  cost.  Their  Lordships 
will  humbly  advise  His  Majesty  that  the  appeal 
ought  to  be  dismissed.  The  appellants  will  pay 
the  costs  of  the  appeal. 

Solicitors:  for  the  appellants,  Boy  and  Cart' 
wright;  for  the  respondent,  Lee,  Oekerby,  and 
Everington. 
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COURT   OF   APPEAL. 

May  25,  26,  29,  and  Aug.  11,  1905. 

(Before  Vauqhan  Williams,  Romer,  and 
Stirling,  L.JJ.) 

Soothill  Upper  Urban  District  Council  v. 
Wakefield  Rural  District  Council  and 
Ardsley  East  and  West  Urban  District 
Council,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

Local  government — Contract  for  supply  of  water 
by  one  .local  authority  to  another — Sanction  of 
Local  Government  Board  —  Enlargement  of 
district — Penalty  clause — Public  Health  Act 
1875  (38  &  39  Vict.  c.  55),  ss.  61, 174  (2). 

In  1882  the  plaintiffs  entered  into  an  agreement 
with  the  defendants  with  the  sanction  of  the 
Local  Government  Board  under  sect.  61  of  the 
Public  Health  Act  1875,  by  which  the  plaintiffs 
agreed  to  supply  water  to  the  defendants  for 
certain  places  within  their  district.  In  1895 
the  plaintiffs  and  defendants  entered  into  an 
agreement  for  the  supply  to  the  defendants* 
district,  or  such  part  thereof  as  the  defendants 
might  wish  to  supply,  or  any  place  outside  their 
district  which  for  the  time  being  they  might 
contract  to  supply,  of  a  certain  quantity  of  water, 
the  minimum  amount  being  largely  increased 
beyond  the  amount  of  the  former  contract.  It 
was  provided  that  unless  the  consent  of  the 
Local  Government  Board  to  the  agreement  was 
obtained  within  six  calendar  months,  or  such 
sanction  was  ascertained  to  be  unnecessary,  the 
agreement  should  be  void.  The  Board  refused  to 
give  a  general  sanction  in  respect  of  the  area 
comprised  in  the  agreement. 

Held,  that  the  sanction  of  the  Board  in  1882 
referred  only  to  the  places  mentioned,  and  no 
sanction  having  been  given  to  the  agreement  of 
1895  within  the  prescribed  time  it  was  void. 

Decision  of  Swinfen  Eady,  J.  (91  L.  T.  Bep.  800  ; 
(1905)  1  Ch.  53)  reversed. 

Held,  also  (Vaughan  Williams,  L.J.  dissenting), 
that  sect.  174,  sub-sect.  2,  of  the  Public  Health 
Act  1875  was  directory  only  and  therefore  the 
omission  of  any  penalty  clause  did  not  render 
the  agreements  invalid. 

On  the  24th  Deo.  1881  the  Soothill  Upper  Local 
Board  (the  predecessors  of  the  plaintiffs)  and  the 
guardians  of  the  Wakefield  Union  acting  as  the 
rural  sanitary  authority  (the  predecessors  of  the 
Wakefield  Rural  District  Council)  jointly  applied 
in  writing  to  the  Local  Government  Board  to 
sanction  the  supply  by  Soothill  to  Wakefield  for 
the  parishes  of  East  and  West  Ardsley  of  water 
which  Soothill  obtained  in  bulk  from  the  corpora- 
tion of  Halifax. 

A  question  also  arose  between  the  parties  upon 
a  clause  of  the  draft  agreement  then  being  nego- 
tiated, and,  as  they  were  unable  to  agree  upon 
this  clause,  an  application  was  made  to  the  Local 
Government  Board  to  determine  the  matter. 

In  reply,  the  Local  Government  Board,  on  the 
15th  and  17th  May  1882,  stated  in  writing  to  the 
two  authorities  respectively  that,  as  regarded  the 
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supply  of  water  by  Soothill  to  Wakefield,  the 
board  were  not  aware  of  any  reason  why,  at  the 
proper  time,  their  consent  should  not  be  given, 
but  they  pointed  out  that  under  the  statute  no 
sanction  on  their  part  was  required  to  the  pro- 
posed terms  of  agreement,  and  that  they  had  no 
power  to  deal  with  the  question  in  dispute  between 
the  parties. 

Shortly  afterwards  an  agreement  under  seal, 
dated  the  17th  July  1882,  was  come  to  between 
the  two  authorities  for  a  supply  of  water  within 
certain  minimum  and  maximum  limits  of  supply 
for  East  and  West  Ardsley  by  the  Soothill  Upper 
Local  Board  to  the  Wakefield  Union  at  a  certain 
price,  and  water  was  duly  supplied  on  the  terms 
of  it  by  Soothill  to  Wakefield,  without  any  further 
formal  sanction  being  given  by  the  Local  Govern- 
ment Board. 

By  clause  12  of  that  agreement  all  payments 
for  water  thereunder  were  to  be  made  quarterly, 
and  if  any  quarterly  payment  was  in  arrear  and 
not  paid  for  one  calendar  month  from  the  day 
appointed  for  payment  thereof,  the  Wakefield 
Union  was  to  pay  interest  thereon  to  the  Soothill 
Upper  Local  Board  at  the  rate  of  5  per  cent,  per 
annum. 

By  clause  13  it  was  provided  that  if  at  any 
time  and  from  any  cause  the  water  meters  should 
cease  to  indicate  correctly  the  quantity  of  water 
passing  through  them,  or  if  any  of  them  should 
have  been  removed  for  the  purpose  of  repairs,  the 
'  Soothill  Board  should,  until  the  meters  should  be 
repaired  or  replaced,  be  entitled  to  charge,  and 
the  Wakefield  Union  liable  to  pay,  for  the  full 
quantity  of  water  to  which  the  Wakefield  Union 
should  for  the  time  being  be  entitled  under  that 
agreement  within  the  minimum  and  maximum 
limits  then  applicable. 

In  1885  it  was  proposed  that  Soothill  should 
give  to  Wakefield  an  increased  supply,  and  on  the 
26th  June  1885  the  clerk  to  the  Soothill  Upper 
Local  Board  wrote  to  the  Local  Government 
Board  stating  that  it  was  proposed  to  increase  the 
supply,  and  sent  a  copy  of  the  proposed  agreement 
for  that  purpose,  and  expressly  asked  for  the 
sanction  of  the  Local  Government  Board  under 
sect.  61  of  the  Public  Health  Act  1875. 

In  reply,  the  Local  Government  Board  on  the 
15th  July  1885  stated  in  writing  that  under  sect.  61 
of  the  Public  Health  Act  1875  the  board  thereby 
sanctioned  the  supply  of  water  by  the  Soothill 
Upper  Local  Board  to  the  Wakefield  Union  "  for 
the  benefit  of  the  parishes  of  East  and  West 
Ardsley."  This  arrangement  was  carried  out  by 
an  agreement  under  seal  dated  the  29th  Sept. 
1885. 

On  the  16th  Nov.  1889,  the  Local  Government 
Board,  understanding  that  an  agreement  had 
been  come  to  between  the  Wakefield  and  Hunslet 
unions  for  the  supply  of  water  to  the  township  of 
Middleton,  gave  their  sanction  under  sect.  61  to 
the  supply  by  Wakefield  to  Hunslet  for  the 
purposes  of  that  district,  and  at  the  same  time 
forwarded  to  the  Wakefield  authority  a  copy  of 
the  letter  addressed  by  the  Local  Government 
Board  to  the  Soothill  authority  sanctioning  the 
supply  given  by  that  authority  to  Wakefield. 
An  agreement  under  seal  was  afterwards  entered 
into  to  carry  this  arrangement  into  effect. 

By  an  order  of  the  14th  Jan.  1895  the  board 
sanctioned  the  supply  of  water  by  the  Wakefield 
Council  to  the  Rotnwell  Urban  District  Council. 
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This  was  carried  oat  by  an  agreement  tinder 
seal  of  the  27th  March  1895,  which  showed  that 
this  water  was  intended  to  be  Soothill  water 
supplied  to  Wakefield  and  by  Wakefield  to  Roth- 
well  for  Lofthou8e  and  Thorpe.  Thus  far  every- 
thing was  done  with  the  sanction  of  the  Local 
Government  Board,  so  far  as  that  sanction  was 
requisite. 

In  1895  the  plaintiffs  and  the  Wakefield  Rural 
Council,  the  successors  of  the  authorities  above 
mentioned,  negotiated  a  new  water  agreement, 
dated  the  31st  Jan.  1895,  which  wj&s  that  upon 
which  the  plaintiffs  now  sued. 

By  that  agreement  (clause  4)  the  Soothill 
Council  agreed  to  supply  and  the  Wakefield 
Council  agreed  to  take  for  thirty  years  from  the 
24th  Sept.  1894,  for  the  supply  of  their  district 
or  any  part  thereof  or  any  place  outside  their 
district  which  they  might  contract  to  supply,  a 
minimum  quantity  of  100,000  gallons  of  water 
per  day  of  twenty-four  hours. 

A  certain  price  was  fixed  for  the  water,  and 
the  Wakefield  Council  agreed  (clause  5)  to  pay 
for  such  minimum  quantity,  whether  actually 
taken  or  not. 

It  was  further  agreed  (clause  9)  that  unless 
within  six  calendar  months  from  the  date  of  the 
agreement  the  sanction  of  the  Local  Government 
Board  to  it  was  obtained,  or  ascertained  to  be 
unnecessary,  the  agreement  should  be  void. 

Neither  this  agreement,  nor  those  of  the  17th 
July  1882,  the  29th  Sept.  1885,  and  the  3rd  Dec. 
1890,  contained  a  provision  that  any  pecuniary 
penalty  should  be  paid  to  either  party  in  case  the 
terms  of  the  contract  were  not  duly  performed  by 
the  other  party,  pursuant  to  sect.  174,  sub-Beet.  2, 
of  the  Public  Health  Act  1875. 

By  an  agreement  of  even  date  between  the 
same  parties  it  was  provided  that  if  the  sanction 
of  the  Local  Government  Board  was  obtained 
the  previous  agreements  should  determine,  but  in 
the  event  of  the  above  agreement  becoming  void 
under  clause  9,  they  should  remain  in  force. 

On  the  28th  Jan.  1895  the  plaintiffs  wrote  to 
the  Local  Government  Board  inclosing  a  copy 
of  the  proposed  agreement,  and  asking  for  the 
sanction  of  the  Local  Government  Board  to  the 
agreement. 

In  reply,  the  board  stated  that,  under  sect.  61  of 
the  Public  Health  Act  1875,  the  board's  sanction 
was  only  required  to  the  supply  of  water  by  one 
authority  to  another,  and  that  it  was  not  their 
practice  to  approve  of  the  agreements  entered 
into  by  the  authorities.  They  added  that,  if  the 
area  for  which  the  supply  under  the  new  agree- 
ment was  to  be  given  was  the  same  as  or  wholly 
comprised  in  the  area  for  which  the  board  had 
previously  sanctioned  the  supply,  no  further 
sanction  on  the  part  of  the  board  was  required. 

In  reply  to  a  further  letter  of  the  11th  April,  on 
the  22nd  May  1895  the  Local  Government  Board 
wrote  saving  that  it  was  not  their  practice  to 
give  a  general  sanction  in  respect  of  all  the 
contributory  places  in  a  rural  district,  but  they 
would  consider  applications  in  respect  of  particular 
contributory  places  when  the  supply  was  actually 
furnished. 

By  the  Ardsley  East  and  West  (Constitution 
of  Urban  District)  Order  1895,  as  confirmed  by 
the  County  of  the  West  Riding  of  Yorkshire 
(Ardsley  East  and  West)  Confirmation  Order 
1895,  the  townships  of  Ardsley  East  and  Ardsley 


West  were  together  constituted  an  urban  district 
within  the  meaning  of  the  Public  Health  Act 
1875  and  the  Local  Government  Act  1884,  with 
the  usual  consequential  provisions. 

By  an  agreement,  dated  the  24th  March  1897, 
between  the  Wakefield  Council  and  the  Ardsley 
Council,  it  was  agreed  that  the  water  agreement 
should  become  the  sole  property  of  the  Ardsley 
Council,  who  should  be  entitled  exclusively  to  all 
the  benefits  and  be  exclusively  liable  and  respon- 
sible for  all  liabilities  thereunder,  and  shoald 
indemnify  the  Wakefield  Council  therefrom,  and 
that  the  parties  thereto  should  use  their  utmost 
endeavours  to  obtain  the  sanction  of  the  plaintiffs 
to  such  of  the  clauses  as  affected  (inter  alia)  the 
water  agreement  of  1895,  and  until  that  sanction 
was  obtained  the  clauses  of  the  agreement  should 
be  binding  upon  the  defendants  inter  ae,  who 
should  indemnify  the  other  of  them  in  respect 
of  the  liabilities  and  stipulations  for  which  those 
parties  had  respectively  made  themselves  exclu- 
sively liable. 

On  the  16th  Jan.  1900  the  plaintiffs  wrote  to 
the  Local  Government  Board  with  reference  to 
the  correspondence  of  1895,  and  asked  whether 
they  were  right  in  regarding,  as  they  had  done, 
the  sanction  given  by  the  Local  Government 
Board  in  1882  for  the  supply  of  water  by  Soot- 
hill to  Wakefield  for  East  and  West  Ardsley  as 
extending  to  sanction  a  supply  of  water  to  East 
and  West  Ardsley  under  the  agreement  of  1895,  so 
far  as  that  supply  was  confined  to  the  district  of 
East  and  West  Ardsley. 

The  Local  Government  Board,  in  reply,  ex- 
pressed their  opinion  that  the  terms  of  the  order 
constituting  the  urban  district  of  Ardsley  East 
and  West  were  sufficiently  wide  to  cover  the 
transfer  of  powers  vested  in  the  Wakefield  autho- 
rity by  virtue  of  any  sanction  given  by  the  board 
under  Beet.  61  of  the  Public  Health  Act  1875, 
so  far  as  such  powers  related  to  the  area  formed 
into  the  urban  district  of  any  part  of  such  area ; 
but,  with  reference  to  the  question  of  the  agree- 
ment of  1895,  they  stated  that  they  were  not 
prepared  to  discuss  the  bearing  of  any  such  sanc- 
tion on  it,  and  that  it  was  not  their  practice 
under  sect.  61  of  the  Act  to  go  beyond  the  actual 
duty  imposed  on  them  by  that  section — namely, 
sanctioning  the  supply  of  water  by  the  one 
authority  to  the  other. 

On  the  8th  March  1900  the  plaintiffs  wrote  to 
the  board  that  from  their  letter  the  plaintiffs 
gathered  that  they  had  still  the  sanction  of  the 
Local  Government  Board  to  the  supply  of  water 
by  them  to  the  urban  district  council  of  East 
and  West  Ardsley,  and  asking  whether  that 
understanding  was  correct,  and  in  reply  the  board 
stated  that  they  had  nothing  to  add  to  their  letter 
of  the  28th  Feb.  1900. 

The  Wakefield  Rural  District  Council  took  less 
than  the  minimum  quantity  of  100,000  gallons  of 
water  per  day  of  twenty-four  hours,  and  paid  for 
the  smaller  quantity  actually  used,  but  refused  to 
pay  for  the  minimum  quantity  according  to  the 
terms  of  the  agreement  of  the  31st  Jan.  1895. 

This  action  was  brought  by  the  Soothill  Upper 
Urban  District  Council  against  the  Wakefield 
Rural  District  Council  and  the  Ardsley  East  and 
West  Urban  District  Council  to  enforce  payment 
of  the  balance  dne  on  account  of  the  price  of  the 
minimum  quantity  of  water  fixed  by  that  agree- 
ment, and  claimed  a  declaration  that  the  agree- 
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ment  was  valid  and  binding,  but  in  the  event  of 
that  agreement  being  held  to  be  invalid,  they 
claimed  a  declaration  that  the  agreements  of  the 
17th  July  1882  and  the  29th  Sept.  1885  were  valid 
and  binding  on  the  defendants. 

The  defence  was  (inter  alia)  that  the  agreement 
of  the  31st  Jan.  1805  was  invalid  on  two  grounds ; 
(1)  that  the  sanction  of  the  Local  Government 
Board  was  not  obtained  pursuant  to  sect.  61  of 
the  Public  Health  Act  1875 ;  and  (2)  that  the 
agreement  did  not  specify  any  pecuniary  penalty 
pursuant  to  sect.  174  (2)  of  the  same  act. 

Swinfen  Eady,  J.  held  that  the  sanction  of  the 
Local  Government  Board  required  by  sect.  61  of 
the  Public  Health  Act  1875  was  a  sanction  to 
the  supply  of  the  water  and  not  to  the  terms  of 
the  agreement ;  and  that  the  sanction  given  by 
the  board  originally  rendered  further  sanction 
unnecessary;  and  that  the  agreement  was  not 
void  in  the  absence  of  a  penalty  clause  under 
sect  174,  sub- sect.  2  of  that  Act. 

He  therefore  gave  judgment  for  the  plaintiffs, 
and  the  defendants  appealed. 

The  question  whether  the  sanction  of  the  Local 
Government  Board  to  the  agreement  of  the  31st 
Jan.  1895  had  been  given  or  was  necessary  was 
first  argued. 

Mieklem,  K.C.,  R.  J.  Parker,  and  T.  J.  C. 
Tomlin  for  the  appellants. — The  agreement  of 
the  31st  Jan.  1895  is  void  and  cannot  be  enforced, 
as  the  sanction  of  the  Local  Government  Board, 
as  required  by  sect.  61  of  the  Public  Health  Act 
1875  has  not  been  given.  The  sanction  given  in 
1 885  was  not  a  sanction  for  the  whole  Wakefield 
district.  To  treat  in  that  way  is  to  strike  out  the 
words  "  for  the  benefit  of  the  parishes  of  East  and 
West  Ardaley."  A  consent  for  a  limited  purpose 
cannot  be  construed  as  a  consent  for  an  unlimited 
purpose. 

Eve,  K.O.  and  E.  Clayton  for  the  respondents. — 
The  sanction  of  the  Local  Government  Board 
covers  the  arrear  of  supply  in  question,  and  their 
sanction  to  the  agreement  of  the  31st  Jan.  1895 
was  not  required.  That  agreement  did  not 
involve  any  extension  of  supply.  The  corre- 
spondence which  took  place  with  reference  to  the 
agreement  confirmed  their  sanction. 

Halifax    Corporation    v.    Soothill    Upper    Local 
Board,  31  L.  T.  Rep.  6. 

B.  J.  Parker  in  reply. 

Vatjghan  Williams,  L.J.— Upon  this  first 
point  1  am  of  opinion  that  the  sanction  of  the 
Local  Government  Board  was  necessary  in  respect 
of  the  agreement  of  the  31st  Jan.  1895,  and 
that  it  has  not  been  obtained,  and  therefore 
that  the  defendants  are  not  either  of  them — 
that  is  to  say,  either  the  Wakefield  District 
Council  or  the  East  and  West  Ardsley  District 
Council — bound  to  pay  for  the  water  that 
they  have  not  had  under  this  minimum 
clause.  Now,  the  agreement  in  question  is  an 
agreement  which,  if  one  looks  generally  at  the 
clauses  providing  for  the  works  which  are  to  be 
executed  and  also  at  clause  4,  makes  it  plain  that 
the  Wakefield  Council,  which  was  the  party  to 
this  agreement  other  than  the  Soothill  Council, 
contemplated  a  scheme  under  which  the  Wake- 
field Council  intended  to  supply,  the  whole  of 
their  district,  and  intended  not  only  to  take  water 
for  the  supply  of  their  own  district  but  for  "  any 


place  outside  the  said  district  which  for  the  time 
being  they  may  contract  to  supply,  the  quantities 
of  water  following,"  and  then  it  sets  out  the 
minimum  and  maximum  quantity.  Then 
clause  9  says,  "The  vendors  shall  forthwith 
apply  for  and  with  all  due  diligence  endeavour  to 
obtain  the  sanction  of  the  Local  Government 
Board  to  these  presents,  and,  unless  within 
six  calendar  months  from  the  date  hereof 
such  sanction  shall  be  obtained  or  it  shall  be 
ascertained  that  no  such  sanction  is  neseseary, 
then  this  agreement  shall  be  void/'  In  my 
judgment,  in  construing  clause  9  one  must 
not  construe  the  words  "  the  sanction  of  the  Local 
Government  Board  to  these  presents  "  as  merely 
meaning  the  sanction  of  the  Local  Government 
Board  to  these  two  public  bodies  entering  into 
this  agreement,  but  construe  it  as  referring  to 
the  sanction  of  the  Local  Government  Board  to 
those  things  which  are  contemplated  by  the 
scheme  which  is  set  forth  in  this  agreement  for 
which  the  sanction  of  the  Local  Government 
Board  is  necessary.  It  was  known  to  all  the 
parties  to  this  agreement  that  the  sanction  of  the 
Local  Government  Board  to  the  agreement  as  a 
mere  agreement  was  quite  unnecessary.  In  the 
correspondence  that  had  passed  in  earlier  years 
between  the  Local  Government  Board  and  these 
public  authorities  that  had  been  pointed  out 
again  and  again,  and  in  my  judgment  the 
sanction  which  is  referred  to  in  clause  9  is  the 
sanction  to  this  action,  which  is  contemplated 
by  the  Wakefield  District  Council  under  thiB 
agreement.  When  one  remembers  that  they 
contemplate!  a  supply  of  water  within  such 
areas  as  obviously  would  require  the  sanction  of 
the  Local  Government  Board,  in  my  judgment  it 
is  a  condition  precedent  to  the  validity  of  this 
agreement,  and  to  the  application  of  this  agree- 
ment that  that  sanction  should  be  obtained 
within  the  six  months.  The  parties  did  actually 
apply  to  the  Local  Government  Board  for  tbe 
sanction,  and  the  Local  Government  Board,  taking 
into  consideration  that  really  that  which  tbey 
were  being  asked  to  sanction  was  future  supplies 
in  such  a  manner  as  to  prevent  the  necessity  of 
any  reference  to  the  Local  Government  Board 
in  future  by  the  Wakefield  District  Council 
for  sanction  of  the  supplies  contemplated, 
refused  the  application.  I  have  dealt  with 
the  matter  at  present  as  if  the  only  defendants 
here  were  the  Wakefield  District  Council,  but 
really  there  is  very  little  which  need  be  added 
with  regard  to  the  East  and  West  Ardsley 
District  Council  as  an  independent  local  body, 
which  they  have  now  been  constituted.  They  are 
defendants  as  well  as  the  Wakefield  District 
Council  in  this  action.  With  regard  to  them 
one  only  has  to  look  at  the  order  of  the  8th  Aug. 
1895,  which  constitutes  them  an  independent 
authority,  to  see  that  the  terms  of  that  order 
clearly  do  not  operate  to  throw  upon  the  East 
and  West  Ardsley  District  Council  any  liability 
in  respect  of  this  contract.  In  the  first  place  it 
is  plain  that  no  liability  can  be  transferred 
from  the  Wakefield  District  Council  to  the 
East  and  West  Ardsley  District  Council  except 
in  respect  of  a  contract  under  which  the  Wake- 
field District  Council  themselves  were  liable  at 
the  moment  of  the  segregation  of  the  East  and 
West  Ardsley  District  Council.  For  the  reasons 
I  have  already  given  I  am  of  opinion  that  the 
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contract  of  1895  is  not  a  contract  which  could 
have  been  enforced  against  the  Wakefield  Dis- 
trict Council,  and,  even  apart  from  that,  if  one 
had  been  of  opinion  that  the  contract  was  a 
contract  binding  upon  the  Wakefield  District 
Council,  it  is  perfectly  impossible  to  say  that  the 
contract,  which  admittedly — to  put  it  shortly — 
was  a  contract  for  the  purpose  of  enabling  the 
Wakefield  District  Council  to  supply  water 
throughout  their  district  and  take  their  supply 
of  water  for  that  purpose,  could  fall  within  these 
words,  which  only  apply  to  contracts  which  exclu- 
sively relate  to  the  area  which  is  taken  over  by 
the  newly  constituted  urban  authority.  For 
these  reasons  I  think  that  on  this  first  point  we 
must  decide  in  favour  of  the  objection  of  the 
defendants  and  hold  that  this  contract  is  not  a 
contract  which  is  enforceable  against  either  of  the 
defendant  bodies. 

Romer,  L.J. — I  have  come  to  the  same  con- 
clusion.    With  regard   to  the  construction    of 
sect.  61  of  the  Public  Health  Act  1875,  it  appears  - 
to  me  that  the  Local  Government  Board,  when 
an  application  is  made  to  it  for  its  consent  under 
the  section,  may  give  a  consent  limited  to  a 
supply  by  the  local  authority  to  another  local 
authority  of  water   for  the  use  of  a  particular 
district,  part  of  the  larger  district  over  which  the 
local  authority  has  power.    This  view  is  one  that 
has  clearly  been  taken  consistently  by  the  Local 
Government  Board  throughout   the  correspon- 
dence which  is  in  evidence  in  this  case,  and  I  think 
is  a  correct  view.    It  is  to  my  mind  impossible 
to  suppose  that,  if  an   application  is  made  for 
the  board's  consent  to  the  supply  of  water  to  a 
particular  district  not  constituting  the  whole  of 
the  district  of  the  local  authority  requiring  it, 
that  the  Local  Government  Board   are  in  this 
dilemma — viz.,  that  if  they  should  think  it  is 
right  that  a  consent  to  the  supply  of  water  be 
given  for  that  particular  district,  but  not  to  the 
whole  district,  they  •  are  either  obliged  to  refuse 
to  sanction  the  supply  for  the  purpose  of  the 
limited  area  or  are  obliged  to  sanction  the  supply 
to  the  whole  of  the  area  of  the  authority  requiring 
the  water,  which  they  might  think  very  unde- 
sirable.   To  my  mind  sect.  61  does  give  power  to 
the  Local    Government  Board  to  give  such  a 
limited  consent  as  I  have  indicated — that  is  to 
say,  to  limit  the  area  for  the  use  of  which  the 
water  is  to  be  supplied.    Indeed,  I  do  not  think 
that  the  view  that  I  am  expressing  is  one  which 
is  really  challenged  by  the  respondents  in  the 
present  case.    There  was  an  application  made 
originally  to  the  Local  Government  Board  by 
the  Soothill  District  Council  for  a  certain  consent. 
The  application  was  first  made  by  a  letter  of  the 
13th  Feb.  1882  from  the  Wakefield  Rural  Sani- 
tary Authority,  and  the  application  is  made  in 
this  form.    It  is  a  joint  application  sent  in  by 
the  clerk  of  the  rural  sanitary  authority  of  the 
Wakefield  Union,  which  is  the  district  requiring 
the  water,  and  the  clerk  to  the  Soothill  Local 
Board,  the  authority  supplying  the  water,  for  the 
sanction   to  a  scheme  of  water   supply  for  the 
townships  of  East  and  West  Ardaley,  together 
with  a  draft  of  the  proposed  agreement.    Now, 
with   reference    to    that  application,  the   Local 
Government  Board  took  the  view  which  I  have 
expressed.    So  far  as  concerns  the  area  for  which 
the  supply  of  water  is  to  be  used,  they  had  to 
consider  that  question  of  course,  and  their  consent 


has  to  be  obtained   before   one    authority  can 
supply  another  with  water  for  the  purpose  of 
their  area.  They  point  out  that  it  is  the  view  they 
have  always  taken,  and  I  am  not  for  a  moment 
disposed  to  say  that  the  Local  Government  Board 
were  wrong  in  the  view  they  took — that,  so  far  as 
concerned  the  details  of  the  agreement  between 
the  parties,  the  two  local  authorities,  when  onee 
the  sanction  of  the  board  is  given  for  the  supply 
of  water,  the  question  as  to  terms  is  one  that  is 
left  to  the  two  authorities  themselves,  and  the 
Local  Government  Board  is  not  concerned  with 
those  terms  at  all.    Accordingly,  the  letter  I  have 
mentioned  was   replied   to  by  letter  dated  the 
23rd  Feb.  1882,  which  refers  to  the  application 
as  being  one  in  connection   with   the  intended 
supply  of  water  to  the  parishes  of  East  and  West 
Ardaley  from  the  mains  of  the  Soothill  Local 
Board.    So  that  both  the  application   and  the 
reply  show  that  the  application  is  treated  as  one 
limited  to  the  supply  of  water  to  the  two  par- 
ticular   parishes.    On  the  15th  May  1882   the 
Local  Government  Board,  having  in  the  mean- 
time with  reference  to  a  proposed  loan  held  an 
inquiry,  wrote  a  further  letter,   in   which  they 
state  that  they  have  had  a  report,  and  they 
are  considering  the  application  for  the  board's 
consent,  under  sect.  61  of   the    Public  Health 
Act  1875  to  a  supply  of  water  being  furnished  to 
the  Wakefield  Rural  Sanitary  Authority  by  the 
Soothill  Upper  Local  Board  for  the  use  of  the 
inhabitants  of  these  parishes — showing  the  view 
that  is  taken  both  by  the  applicants  and  the 
Local  Government  Board  of  the  limited  nature 
of  the  consent  asked  for  and  ultimately  given. 
In  the  same  letter  the  Local  Government  Board 
say  that  no  sanction  of  theirs  is  required  to  the 
proposed  terms  of  the  agreement  between  the  two 
authorities,  and  they  accordingly  return  the  draft 
agreement  between  the  parties  which  had  been 
forwarded  to  them.    Then  on  the  17th  May  1882 
again  the  Local  Government  Board  refer  to  the 
application  for  their  consent  under  sect.  61  to  a 
Bupply  of  water  being  furnished  by  the  Soothill 
District  Council  to  the  sanitary  authority  of  the 
Wakefield  Union  for  the  use  of  the  inhabitants  of 
the  parishes  of  East  and  West  Ardsley ;  and  that 
ultimately  culminates  in  the  formal  consent  being 
given.    It  was  given  on  the  15th  July  1885,  and 
sanctioned  "  the  supply  of  water  by  the  Soothill 
Upper    Local    Board    to     the    rural    sanitary 
authority  of  the  Wakefield  Union  for  the  benefit 
of  the  parishes  of  East  and  West  Ardsley."    It 
is  therefore  clear  that  the  application  was  treated 
by  both  parties  as  one  limited  to  the  supply  of  a 
particular  area  and  for  the  benefit  of  that  area, " for 
the  benefit  of  the  two  parishes,"  as  it  is  termed, 
and  that  the  consent  given  was  limited  to  that 
So  far  it  appears  to  me  that  there  is  no  ground 
for  any  contention  that  the  Local  Government 
Board  has  given  any  consent    to  the  Soothill 
District  Council  except  to  the  supply  of  water 
limited  to  the  use  of  the  two  parishes.    A  little 
later  on  a  further  application  was  made  to  the 
Local  Government  Board  on  behalf  of  the  Soot- 
hill District  Council  for  the  supply  of  water  to  a 
larger  area.    In  this  respect  the  Wakefield  Local 
Authority,  in    whose   district    East    and   West 
Ardsley  were,  wanted  authority  for  the  water  to 
be  supplied  from  East  and  West  Ardsley  to  a 
place  called  Middleton,  which  is  an  adjoining 
district    Accordingly  I  find  on  the  16th  Nov. 
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1889  the  Local  Government  Board  wrote  to  the 
Soothill    Local    Board    that   they   understood 
arrangements  had  been  made  between  the  Wake- 
field Union  and  the  Hunslet  Union  for  the  supply 
of  water  for  the  use  of  the  township  of  Middleton, 
that  being  the  adjoining  district  to  East  and 
West  Ardsley,  and  that  these  arrangements  had 
necessitated  a  modification  of   the  agreements 
subsisting  between     the    Soothill  Upper  Local 
Board  and  the  first-named  authority.    The  letter 
proceeded '  "  Under  these  circumstances  it  appears 
to  the  board  that  their  further  sanction  is  required 
under  sect.  61  of  the  Public  Health  Act  1875 
to  the  supply  of  water  by  the  local  board  to  the 
rural  sanitary  authority  of  the  Wakefield  Union, 
and  such  sanction    is   hereby  given."     In  my 
opinion  the  Local  Government  Board  was  quite 
correct  in  the  view  it  took  that,  inasmuch  as  the 
area  of  supply  was  being  extended,  the  sanction 
of  the  Local  Government  Board  was  necessary  in 
order  to  justify  or   entitle  the  Soothill  Upper 
Local  Board  to  supply  that  extra  area,  and  the 
consent  is  obviously  limited,  to  my  mind,  in  its 
true  construction  to  the  extension  of  the  limited 
area  to  the  township  of  Middleton.    We  have 
then  so  far  the  consent  of  the  Local  Government 
Board  given  to  the  supply  of  East  and  West 
Ardaley,  and  we  have  further  the  extension  of 
right  of  supply  of  East  and  West  Ardsley  to 
supply  a  part  of  their  water  supply  to  Middleton. 
Now,  no  further  consent  has  ever  been  given  by 
the  Local  Government  Board  to  any  extension  of 
the  area  for  the  supply  of  water  by  the  Soothill 
Local  Board   to   the    Wakefield   Local   Board. 
When  the  agreement  which  we  have  to  consider 
of  the  31st  Jan.  1895  was  come  to,  it  is  clear,  as 
it  appears  to  me,  that  the  parties  to  it  considered, 
and  I  think  rightly  considered,  that  the  agreement 
might  require,  at  any  rate  as  to.the>upply  of  water 
by  the  Soothill  Local  Board,  the  consent  of  the 
Local  Government  Board,  for  that  agreement 
was  one  which  on  the  face  of  it  extended  the  area 
of  the  supply  of  water   by  the   Soothill   Local 
Board.    It  contracted  for  the  supply  of  water  to 
the  Wakefield  Board  for  the  whole  of  the  district 
of  the  Wakefield  Board,  of  which  East  and  West 
Ardsley  formed  a  part,  and  a  comparatively  small 
part,  and  it  was  not  even  limited  to  that,  for  it 
contemplated  a  supply  for  the  benefit  of  or  for 
the  use  of  any  place  outside  their  district  which 
for  the  time  being  the  Wakefield  Board  might 
contract  to  supply  with  water.    It  is  clear  to  my 
mind  that  by  that  agreement  there  was  a  minimum 
amount  of  water  fixed,  which  was  fixed — at  least 
I  cannot  help  thinking  it  must  be  taken  to  have 
been  fixed — with  reference  to  the  larger  area.    It 
was  a  different  minimum  to  that  provided  for  by 
the  prior  agreements  which  had  been  entered  into 
under  the  sanction  of  the   Local    Government 
Board  to  which  I  have  before  adverted.    Now, 
that  being  the  nature  of  the  agreement  come  to, 
an  application  was  made  to  the  Local  Govern- 
ment Itaard  for  its  consent,  and  the  application 
states  in  the  clearest  possible  way  the  view  of  the 
Soothill  Local  Board  as  to  the  effect  and  scope  of 
the  agreement.    By  the  letter  of  the  11th  April 
1895  the  Soothill  Local  Board  called  the  attention 
of  the  Local  Government  Board  to  the  fact  that 
the  supply  for  which  sanction  was  now  asked  was 
for  the  whole  of  the  district  of  the  rural  district 
council  of  Wakefield.    Then  follows  the  clause  of 
the   agreement,  "or  such  part  thereof   as  the 
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purchasers    may  for   the   time   being  wish    to 
supply  or  any  place  outside  their  said  district 
which  for  the  time  being  they  may  contract  to 
supply."    That  is  clearly  the  correct  view.   There 
were  other  provisions  that  I  need  not  advert  to 
showing  that  the  view  which  I  have  expressed  as 
to  the  true  meaning  and  extent  and  effect  of  the 
agreement  is  the  correct  one,  such  for  example  as 
the  provision  for  the  establishment  of  means  of 
storage  at  any  place  within  their  large  district 
which  the  Wakefield  Board  might  select  for  the 
holding  of  water  to  be  supplied,  and  other  pro- 
visions to  the  same  effect.  Now,  when  the  applica- 
tion was  made  to  the  Local  Government  Board  for 
their  consent  to  the  supply  of  water  by  the  Soothill 
Board  to  this  lately  enlarged  district,  their  answer 
is  as  clear  as  daylight.  It  is  a  distinct  refusal.   On 
the  22nd  May  1895  the  answer  is  this :  "  It  would 
not  accord  with  the  practice  of  the  board  to  give 
a  general  sanction  to  the  supply  in  respect  of  all 
the  contributory  places  in  the  rural  district  by 
the  urban  district  council,  but  the  board  will  be 
prepared  to  consider  applications  for  such  sanction 
in  respect  of  particular  contributory  places  when 
the  supply  is  actually  to  be  furnished."    That, 
to  my  mind,  is  as  clearly  expressed  a  view  as 
we  could   have.     They  were  asked  to  sanction 
the  supply  to  the  whole  of  this  area.    The  answer 
was :  "  We  refuse ;  you  must  come  if  you  want 
to  have  extensions  of  area  and  ask  for  extensions 
of   area,    and  ask   for  extensions  showing  the 
particular  parts  you  want  and  we  will  consider 
these  separately,  and  say  whether  we  will  or  not 
give  our  consent."  It  is  clear  that  to  that  applica- 
tion at  least  a  refusal  is  given.    Two  things  then 
follow  to  my  mind ;  first,  that  to  this  agreement 
of  the  31st  Jan.  1895  the  consent  of  the  Local 
Government  Board  was  to  be  obtained,  and  that 
the  consent  of  the  Local  Government  Board  was 
refused.    That  being  so,  there  was  th9  provision 
in  the  agreement  itself  providing  for  the  case 
where,  if  the  consent  of  the  Local  Government 
Board  was  necessary  and  was  not  obtained  within 
the  six  months  there  specified,  the  agreement 
should  come  to  an  end.     In  my  opinion,  the 
consent  of  the  Local    Government  Board  was 
necessary  to  validate  it.    That  consent  was  not 
obtained  within  the  time  fixed,  and  the  whole 
agreement  came  to  an  end,  nor  is  the  agreement 
one  which  can  be  severed.    I  have  tried  to  see 
whether  I  could  construe  the  agreement  as  one 
which  could  be  in  some  shape  or  form  limited 
to  East  and  West  Ardsley  and  to  the  supply  by 
East  and  West  Ardsley.    I  cannot  arrive  at  that. 
The  agreement  appears  to  me  to  be  one  which 
is  not  capable  of  division.    I  cannot  think  that 
agreement  is  one  which  could  be  validated  in 
such  a  way.    I  cannot  make  out  any  fresh  agree- 
ment between  the  parties  to  the  effect  contained 
in  the  agreement  of  the  31st  Jan.  1895,  but  so 
limited  as  to  make  it  valid.    It  appears  to  me, 
therefore,  that  so  far  as  this. case  is  concerned 
the  rights  of  the  plaintiffs  must  depend  on  the 
prior  agreements   and  not  upon  the  provision 
of  this  agreement  of  the  31st  Jan.  1895,  and  so 
far  I  do  not  agree  with  the  decision  of  the  court 
below. 

Stirling,  L.J. — I  agree  with  what  has  been 
said  by  my  brethren,  and  I  have  very  little  to 
add;  but,  as  we  are  differing  from  Swinfen 
Eady,  J.,  I  shall  indicate  very  briefly  the  grounds 
on  which  my  judgment  is  based.    Under  sect.  61 
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of  the  Public  Health  Act  1875  any  local  autho- 
rity supplying  water  within  their  own  district 
may,  with  the  sanction  of  the  Local  Government 
Board,  supply  to  the  local  authority  of  any 
adjoining  district  on  such  terms  as  may  be  agreed 
on  between  such  authorities.  The  supply  of  the 
water  cannot  be  made  without  the  sanction  of  the 
Local  Government  Board,  but  I  agree  with  the 
view  which  has  been  adopted  by  the  Local  Govern- 
ment Board  itself  that,  if  that  board  considers 
the  supply  of  water  to  be  proper,  and  sanctions 
it,  this  section  does  not  throw  upon  them  the 
obligation  of  entering  into  the  nature  of  the 
terms  upon  which  the  two  authorities  propose 
to  deal  with  one  another  in  reference  to  the 
supply  of  water.  Where  the  authority  which 
desires  to  be  supplied  with  water  has  jurisdiction 
extending  over  a  wide  area,  sub- divided  into 
various  contributory  districts,  it  has  been  the 
practice  of  the  Local  Government  Board,  as  shown 
by  the  correspondence  in  this  case,  when  an 
application  is  made  for  their  sanction  with  respect 
to  the  supply  of  one  of  those  contributory 
districts,  to  grant  that  in  a  limited  form — that 
is  to  say,  the  supply  is  sanctioned  for  the  benefit 
of  that  contributory  district  and  no  more ;  and 
if  the  authority  which  is  to  be  supplied  at  a  later 
date  requires  an  extension  of  the  authority  so  as 
to  supply  the  water  to  another  contributory  dis- 
trict, the  view  taken  by  the  Local  Government 
Board  is  that  they  must  come  again,  when  the 
matter  would  receive  further  consideration,  and 
sanction  be  given  or  withheld  according  to  the 
view  which  the  Local  Government  Board  may 
form  at  the  time  of  the  subsequent  application. 
It  seems  to  me  that  practice  is  one  which  the 
Local  Government  Board  are  justified  in  adopting 
by  the  terms  of  this  Act.  Now,  that  being  so,  I 
may  state  the  point  which  we  have  to  deal  with 
very  shortly.  Previously  to  the  31st  Jan.  1895 
the  Soothill  Local  Board,  which  has  the  control 
of  a  large  supply  of  water,  had  obtained  the  sanc- 
tion of  tne  Local  Government  Board  to  the  supply 
of  water  to  the  district  consisting  of  the  parishes 
of  East  and  West  Ardsley,  which  is  a  contributory 
district  within  the  Wakefield  local  authority. 
That  sanction  had  afterwards  been  extended  to 
the  supply  of  the  township  of  Middleton,  which  is 
another  part,  but  beyond  that  the  sanction  had 
not  gone.  In  Jan.  1895  the  Soothill  Local  Board 
and  the  Wakefield  local  authority  came  to  terms 
as  to  the  future  supply  by  which  the  Soothill 
authority  were  to  come  under  obligations  to 
supply  water,  and  the  Wakefield  authority  came 
under  obligations  to  take  a  supply  not  merely  for 
the  portion  of  the  Wakefield  district  in  respect  of 
which  sanction  had  already  been  given  by  the 
Local  Government  Board,  but  for  the  supply  of 
water  to  the  whole  of  the  Wakefield  district  or 
such  part  thereof  as  for  the  time  being  they  mijjht 
wish  to  supply  and  also  outside  that  district. 
An  agreement  is  enteied  into  between  the  parties 
which  contains  a  clause  which  has  already  been 
read:  [His  Lordship  read  clause  9,  and  pro- 
ceeded:] That  is  emphasised  by  a  contem- 
porary agreement  bearing  date  the  same  day  by 
which  in  the  event  of  this  agreement  of  the  31st 
Jan.  1895  becoming  void  under  that  clause  the 
parties  are  thrown  back  on  the  pre-existing  agree- 
ments. Well,  the  application  was  made  to  the 
Local  Government  Board,  and  it  took  the  form  of 
an  application  to  sanction  the  new  agreement  cf 


which  a  copy  was  sent  to  the  Local  Government 
Board.    The  answer  of  the  Local  Government 
Board  is  clear  and  distinct :  "  So  far  as  we  are 
asked  to  sanction  the  particular  document  which 
you  have  submitted  to  us,  that  is  a  matter  with 
which  we  have  nothing  to  do ;  we  decline  to  sanc- 
tion that  document  in  itself.    So  far  as  regards 
matters  to  which  our  sanction  is  requisite,  that  is 
the  sanction  to  the  supply  of  water  beyond  the 
limited  portions  of  the  Wakefield  district  to  which 
a  supply  has  been  already  sanctioned,  we  refuse 
it."    They  say  "  it  is  not  in  accordance  with  our 
practice,  and  we  therefore  decline  to  sanction  any 
such  supply  until  the   time  arrives   when  the 
supply  is  necessary."    Then  what  is  the  nature  of 
this  scheme.    This  scheme  was  one  which  con- 
templated the  erection,  amongst  other   things, 
of  what  is  called  means  of  storage  at  some  place 
within  the  district  capable  of  containing  not  less 
than  500,000  gallons  of  water  under  certain  con- 
ditions involving  a  large  expenditure  on  the  part 
of  the  board.    It  is  obvious,  I  think,  reading  this 
document,  that  the  meaning  of  clause  9  was  this : 
"  We  are  not  to  be  in  a  position  to  be  called  upon 
to  embark  on  the  expenditure  until  we  are  satis- 
fied that  the  Local  Government  Board  will  give 
such  a  sanction  as  will  enable  us  to  secure  a 
customer  for  the  large  amount  of  supply  which 
we  are  contemplating."    That  being  so,  it  seems 
to  me  that  the  sanction  which  the  Local  Govern- 
ment Board  refused  to  give  was  one  which  was 
necessary  for  the  purpose  of  the  agreement  and 
was  not  obtained.    The  sanction  which  was  asked 
and  which  was  sought  to  be  obtained  was  one 
without  which  the  agreement  could  not  be  legally 
carried  into  effect    It  seems  to  me,  that  that 
being  so,  on  these  short  grounds,  and  agreeing 
with  the   rest  of   what  has  been  said,  in  this 
case  we  ought  not  to  agree  with  the  judgment  of 
the  learned  judge  in  the  court  below. 

The  question  with  reference  to  the  absence  of  a 
penalty  clause  in  the  prior  agreement  was  then 
argued. 

Micklem,  K.C.,  Parker,  and  T.  J.  C.  Tomlin  for 
the  appellants. — The  provisions  of  sub-sects.  1 
and  2  of  the  Public  Health  Act  1875  are  obliga- 
tory and  not  directory : 

Young  and  Co.  v.  Mayor,  fc,  of  Royal  Leamington 

Spa,  49  L.  T.  Rep.  1 ;  8  App.  Cas.  517  ; 
British    Insulated    Wire    Company    Limited    t. 

Prescot  Urban  District .Council,  73  L.  T.  Rep.  383 ; 

(1895)  2  Q.  B.  463,  538 ; 
Hunt  v.  Wimbledon  Local  Board,  40  L.  T.  Bsp. 

115;  4C.  P.  Div.48. 

Eve,  K.C.  and  E.  Clayton  for  the  respondents. — 
Sect.  174,  sub-sect.  2  is  directory  only.  Besides, 
the  contract  in  question  is  not  within  the  class  of 
contracts  referred  to  by  that  sub-section.  The 
class  referred  to  are  contracts  with  reference  to 
contracts  under  which  works  are  to  be  done  by 
someone  else  for  the  authority.  This  view  is  sup- 
ported by  sub-sect.  5  of  sect.  174.  The  provision 
is  for  the  protection  of  the  ratepayers  of  the  urban 
authority  and  it  would  be  no  protection  to  them 
that  the  urban  authority  was  liable  to  a  penalty. 
No  penalty  could  be  imposed  for  the  nonpayment 
of  money.  [Vauqhan  Williams,  L. J.  referred 
to  Bullen  and  Leake's  Precedents  of  Pleading,  3rd 
edit.,  p.  217,  and  Lowe  v.  Peers,  4  Burr.  2225, 
2229.]  The  provisions  of  clauses  12  and  13  of  the 
agreement  of  the  17th  July  1882  really  impose 
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a  penalty,  though  perhaps  they  do  not  do  so  in 
form.  This  agreement  is  merely  for  a  supply  of 
water,  and  contracts  for  the  supply  of  water  to 
consumers  are  not  within  sect.  174  They  also 
referred  to 

Be  Burdett ;  Em  parte  Byrne,  58  L.  T.  Eep.  708 ; 

20  Q.  B.  Diy.  310 ; 
Attorney-General  v.  QaekUl,  47  L.  T.  Eep.  567 :  22 

Gh.  Diy.  587 ; 
Waterworks  Classes  Act  1847  (10  6  11  Viot.o.  17), 

ss.  38  and  52. 

Mickhm,  K.O.  in  reply.  0l|r  ^  ^ 

Aug.  11.— Rombb,  LJ.  read  the  following 
judgment : — The  question  has  been  argued  in  this 
case  whether  the  provision  in  sect.  174,  sub- 
sect  2,  of  the  Public  Health  Act  1875  as  to  some 
pecuniary  penalty  being  stated  is  directory  only 
or  imperative.  Although  it  is  not  necessary  for 
the  purposes  of  this  appeal  to  decide  the  point,  I 
think  there  is  good  ground  for  the  view  that  the 
whole  of  sub- sect.  2  is  directory  only.  Sub- 
aeot.  1  is  undoubtedly  imperative.  It  requires 
every  contract  of  the  value  or  amount  of  502.  to 
be  in  writing  and  sealed  with  the  common  seal  of 
the  urban  authority.  Now  to  carry  that  require- 
ment out  it  follows  that  all  the  essential  terms  of 
the  contract  must  appear  in  the  written  contract 
as  sealed.  That  being  so,  when  we  come  to 
consider  the  first  part  of  sub- sect.  2  it  is  clear 
that  it  only  points  out  what  obviously  are  or  may 
be  essential  terms  in  such  a  contract.  If  impera- 
tive, it  would  add  nothing  to  the  effect  of  sub, 
sect.  1,  and  the  first  part  of  sub-sect.  2,  therefore- 
can  only  be  useful  in  the  view  that  it  iB  directory, 
inserted  in  the  section  for  the  guidance  and 
direction  of  the  authority,  in  order  to  call  its 
attention  to  what  are  ordinarily  essential  terms, 
which  may  exist,  and  which,  if  existing,  ought  to 
be  inserted  therein.  Bearing  this  in  mind,  I 
think  the  directory  nature  of  sub-sect.  2  as  a 
whole  is  further  supported  by  the  provision  in  the 
second  part  of  the  sub-section  as  to  a  penalty,  for 
that  provision  in  itself  appears  to  me  to  be 
directory,  for  reasons  which  I  hereafter  state 
in  detail.  It  is,  moreover,  noticeable  that  sub- 
sects.  3  and  4,  which  immediately  follow,  are 
clearly  directory  only.  But  even  assuming  that 
the  first  part  of  sub-sect.  2,  which  shortly  speak- 
ing, requires  that  all  the  terms  of  the  contracts 
ooming  within  the  operation  of  the  sub-Bection 
shall  be  duly  set  forth,  is  imperative,  it  does  not 
of  necessity  follow  that  the  second  part  of  the 
sub-section,  dealing  with  the  matter  oi  a  penalty, 
is  not  directory  only.  The  provision  as  to  the 
penaltv  is  distinct  in  character  from  the  general 
provisions  of  the  first  part  of  sub-sect.  2.  Those 
general  provisions  concern  matters  arranged 
between  tno  parties  and  require  those  matters  to 
be  truly  stated.  The  provision  as  to  the  penalty 
points  to  the  necessity  or  propriety  of  a  particular 
clause  being  made  to  form  part  of  the  contract 
otherwise  agreed  to  by  the  parties.  It  may  well  be 
then  that  the  penalty  provision  is  directory  only, 
though  the  other  provisions  are  imperative.  Now 
there  are  several  considerations  which,  in  my 
opinion,  strongly  support  the  view  that  the 
penalty  provision  must  have  been  intended  by 
the  Legislature  to  be,  and  ought  to  be  construed 
as  being,  directory  only.  In  the  first  place,  it  is 
clear  that  some  discretion  as  to  the  penalty  is  left 
to    the   urban   authority.    The  amount  of  the 


pecuniary  penalty  and  the  form  it  should  take  are 
entirely  in  the  discretion  of  the  authority.  Is  it 
then  unreasonable  to  suppose  that  in  other  respects 
the  urban  authority  is  to  have  a  discretion  P  Sup- 
pose that  in  a  particular  case  the  authority  has  to 
make  a  necessary  contract,  in  regard  to  which  a 
substantial  pecuniary  penalty  would  be  inappro- 
priate, or  would  be  bo  injurious  as  to  prevent 
responsible  contractors  ooming  forward.  Can  the 
Legislature  have  intended  that  in  such  a  case 
there  should  be  no  discretion  on  the  part  of  the 
authority  and  no  power  on  its  part  to  impose  no 
penalty,  or  to  impose  a  merely  nominal  penalty  P 
1  add  "  impose  a  merely  nominal  penalty,"  for,  if 
the  provision  be  imperative,  a  nominal  penalty 
might  be  impeached  as  a  non-compliance  with  the 
sub-section.  I  think  the  Legislature  could  not 
have  intended  this,  and  I  think  my  view  is  sup- 
ported by  the  second  part  of  sub-sect.  5,  for  that 
gives  full  power  to  an  urban  authority  to  com- 
pound for  any  penalty  which  may  have  been 
actually  incurred,  and,  moreover,  appears  to 
contemplate  the  penalty  being  not  in  the  con- 
tract, but  in  some  independent  bond  or  other 
document.  If  the  penalty  clause  was  imperative, 
it  must  have  appeared  in  the  contract  itself.  But, 
further,  it  is  clear  that  the  penalty  referred  to  in 
sub-sect.  2  is  to  be  imposed  not  on  the  authority 
but  on  the  contractors.  The  provision  as  to 
penalty  is  intended  to  benefit  the  authority  and 
its  ratepayers.  It  is  difficult  to  suppose  that  the 
Legislature  intended  that  the  authority,  acting  in 
the  interests  of  the  ratepayers,  should  have  no 
power  to  waive  a  provision  intended  only  for  the 
benefit  of  the  authority  and  its  ratepayers.  Again 
if  the  matter  be  regarded  from  the  point  of  view 
of  the  contractor,  it  is  difficult  to  suppose  that  by 
the  sub-section  a  duty  was  cast  upon  him  in  a 
case  where  the  authority  did  not  require  a  penalty, 
of  insisting  that  a  penalty  must  be  imposed  upon 
him  in  order  to  give  him  a  valid  contract.  It 
appears  to  me  that  to  hold  that  the  penalty 
provision  is  not  directory  only  would  lead  to 
consequences  that  could  not  have  been  intended 
by  the  Legislature.  Take  a  case  where  the 
authority,  by  a  contract  duly  set  forth  and 
executed,  contracts  to  sell  goods  to  a  contractor 
who  contracts  to  pay  for  the  same  at  a  future 
time.  Can  the  Legislature  have  intended  that  if 
the  authority  did  not  impose  a  penalty  on  the 
contractor  for  nonpayment  at  the  time  fixed,  he, 
after  obtaining  and  consuming  the  goods,  could 
defeat  an  action  against  him  for  the  price,  because 
he  was  not  required  to  pay  a  penalty  for 
nonpayment  P  It  appears  to  me  difficult  so  to 
hold.  For  these  reasons  I  think  that  the  penalty 
clause  should  be  held  to  be  directory,  though  I 
fully  admit  that  the  point  is  one  of  great  difficulty. 
This  view  renders  it  unnecessary  for  me  to  deter- 
mine the  question  whether,  assuming  the  penalty 
clause  to  be  imperative,  it  has  not  been  in 
substance  complied  with  in  the  present  case. 
This  question  itself  is  not  free  from  difficulty, 
for  the  action  is  said  by  the  plaintiffs  to  be 
based  on  the  agreement  of  the  29th  Sept.  1885, 
which  only  continued  the  then  existing  provi- 
sions of  the  original  agreement  of  the  17th  July 
1882,  those  existing  provisions,  so  far  as  they 
relate  to  acts  to  be  performed  by  the  defendants, 
being  (shortly  stated)  for  payment  by  them 
of  the  price,  oi  the_  water  supplied,,  and  for  the 
keeping  by   them    in    due  order  of  the  water 
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meters.  As  to  these  two  provisions  it  is  contended 
on  behalf  of  the  plaintiffs  that  a  penalty,  not  in 
form,  but  in  substance,  has  been  imposed  by 
clause  12  and  13  of  the  original  agreement ;  but, 
as  I  have  said,  in  the  view  I  take  as  to  the 
penalty  clause,  it  is  not  necessary  for  me  to 
decide  upon  this  last  mentioned  contention.  The 
further  question  was  also  argued  whether  sub- 
sect.  2  was  not  confined  to  cases  of  work  done  for 
or  goods  supplied  to  the  urban  authority,  but 
under  the  circumstances  this  further  question 
need  not  be  determined  by  me. 

Vatohan  "W  ILLIAMS,  L.J. — Sect.  174,  being  a 
section  which  is  intended,  amongst  other  things, 
to  protect  ratepayers  by  the  terms  contained  in 
the  contract  in  the  case  of  contracts  entered  into 
by  the  local  authority,  I  cannot  bring  myself  to 
hold  that  sect.  174,  sub-sect.  2,  is  only  directory. 
I  should  naturally,  in  a  case  like  the  present,  have 
desired  so  to  hold  and  defeat  this  defence. 

Stirling,  L.J. — I  feel  the  difficulty  of  the  case 
but  I  have  brought  myself  to  agree  with  the  view 
of  Bomer,  L.J. 

Solicitors :  Barton  and  Pearman,  agents  for 
R.  B.  Hopkins,  Leeds ;  Jaques  and  Co.,  agents  for 
Scholefietd,  Taylor,  and  Maggs,  Batley. 


HIGH    COURT    OF   JUSTICE 

CHANCER Y  DIVISION. 

Oct.  30  and  31, 1905. 

(Before  Kbkbwich,  J.) 

Attornet-General  v.  Melville  and 

King,  (a) 

Local  government  —  By-laws  —  New  street — Air 
apace  and  ventilation — One  "domestic  build- 
ing "—Occupation — Communication—  Frontage 
— Tests  of  definition. 

Defendants  were  proposing  to  erect  a  long  construc- 
tion on  a  strip  of  land  extending  for  about  a 
hundred  yards  from  D.-road,  within  the  district 
to  which  the  by-laws  of  the  W.  O.  Urban  Dis- 
trict Council  applied,  along  the  O.  N.  Railway. 
The  erection  consisted  of  three  blocks  of  stables 
and  coach-houses  with  lofts  above  joined  by  two 
lower  brick  and  slate  "lean-to's  which  were 
also  suitable  to  be  fitted  as  stables.  There  was 
communication  from  end  to  end  leading  to  a 
garden  and  the  termination  of  the  stables  remote 
from  D.-road.  On  the  remaining  side  there 
was  a  paved  yard  and  fence.  1  here  was  ventila- 
tion, but  no  "  air  space  "  on  the  side  towards  the 
railway.  The  by-laws  of  the  W.  Q.  Urban 
Sanitary  Authority  required  an  open  space 
of  24ft.  in  front  and  z00  square  feet,  exclu- 
sively belonging  to  such  building,  in  the  rear 
of  any  new  domestic  building.  If  the  stables 
and  coach-houses  fronted  on  D.-road  the  by-laws 
had  been  complied  with.  The  council  asserted 
that  the  erection  constituted  more  than  one 
building  not  fronting  on  D.-road,  and  that  the 
defendants1  plans  infringed  the  by-laws  as  to 
laying  out  new  streets. 

Held,  that  the  erection  constituted  one  building, 
and  that  the  by-laws  as  to  air  space  were  not 
infringed.  . 

(a)  Reported  by  W.  P.  Paw,  E*q.,  Bftrrfetar-ftt-Law. 


It  seems  that  the  fact  that  the  erection  might  easily 
be  adapted  for  occupation  by  more  than,  one 

ferson  will  not  prevent  its  being  held  to  be  one 
wilding,  as  the  question  must  be  dealt  with  on 
the  facts  as  they  exist,  and  the  test  of  occupa- 
tion is  misleading.  A  better  test  is  the  existence 
of  means  of  communication  between  the  blocks, 
and  the  situation  and  control  of  the  outer  door. 

Witness  action. 

The  plaintiffs,  the  Urban  District  Council  of 
Wood  Green,  are  the  local  authority  having  control 
over  new  streets  and  buildings  in  the  urban  sani- 
tary district  of  Wood  Green,  in  the  county  of 
Middlesex.  The  defendant  Walter  Melville  is  a 
builder,  and  the  defendant  John  Ware  King  is 
the  owner  of  a  strip  of  land  within  the  district 
upon  which  he  is  proceeding  to  erect  buildings. 

The  land  of  which  King  is  owner  is  bounded 
throughout  its  whole  length  on  the  side  which  is 
almost  due  north  by  the  fence  of  the  Great 
Northern  Railway,  at  the  distance  of  a  foot  or 
two;  on  the  south  by  a  fence  dividing  the  land  on 
which  he  proposes  to  build  from  other  land 
belonging  to  him  abutting  on  a  road  called 
Crescent-road,  leading  into  Dagmar-road,  and 
from  shops  he  has  there  constructed  on  other 
portions  of  his  property;  on  the  east  his  land 
is  bounded  by  a  fence  at  the  end  of  a  plot  of 
garden  ground,  and  on  the  west  by  Dagmar-road. 

The  nature  of  the  erections  the  defendants  are 
proposing  to  make  on  this  land  may  be  gathered 
from  the  following  details  and  those  contained  in 
the  judgment  of  tne  court. 

On  the  5th  March  1904  the  defendants— who 
had  previously  submitted  two  sets  of  plans  for  a 
dwelling-house  and  a  double  row  of  staples  facing 
each  other  with  communication  to  Crescent-road, 
which  had  been  disapproved  by  the  council  on 
the  ground  that  they  infringed  the  council's 
by-laws  for  the  construction  of  new  streets,  and 
were  in  effect  a  mews — submitted  to  the  council 
certain  plans  (No.  1095)  of  work  to  be  executed 
on  King's  land  abutting  on  Dagmar-road,  con- 
sisting of  one  dwelling-house  with  a  block  of 
stables  in  the  rear,  being  erections  of  a  domestic 
character. 

These  plans  and  work  having  been  disapproved 
by  the  council,  on  the  10th  May  1904  the  amended 
plans  of  such  work  (No.  1113)  were  submitted  not 
showing  a  dwelling-house,  for  which  a  coach-house 
and  stables  were  substituted,  but  showing  three 
blocks  of  two-storied  coach-house  and  stable 
buildings  with  lofts  above,  and  two  lengths  of  one- 
storied  stables,  or  brick  and  slate  lean-to's,  the 
latter  being  about  8ft.  6in.  in  width,  the  two 
lengths  of  one- story  stables  being  entered  from 
Dagmar-road  only  through  the  folding  doors  of 
the  coach-house  into  which  the  lower  rooms  of 
the  dwelling-house,  shown  on  the  former  plan 
(No.  1095),  had  been  converted.  There  were  six 
separate  divisions  by  brick  walls  of  the  larger 
block  of  stabling,  which  was  about  160ft  in 
length,  with  openings  through  until  the  outer 
wall  was  reached,  through  which  there  was  also 
an  opening  into  the  garden  or  yard  which  extended 
about  20ft.  beyond.  There  were  step  ladders  in 
each  division  leading  to  the  lofts  above. 

The  wall  of  the  premises  on  the  side  of  the 
Great  Northern  Railway  extended  all  along  for  » 
distance  of  288  feet  from  the  entrance  in  Dagnur« 
road  to  the  end  of  the  longer  block  of  stables,  sad 
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was  of  a  greater  height  where  the  two  storied 
coach-house  and  stables  and  lofts  joined  it.  From 
that  side  there  appeared  to  be  three  separate 
buildings,  the  "  intermediate  lean-to  "  erections 
not  being  visible.  There  was  communication 
through  both  the  lofts  and  stables. 

The  plans  showed  that  it  was  intended  to  preserve 
an  inclosed  open  space  or  garden  at  the  eastern 
end  of  the  longer  block  of  stables  for  a  width  of 
30ft.,  with  w.o.8  in  it  attached  to  those  stables. 

This  block  of  buildings  had  openings  towards 
the  railway  of  about  13in.  square  to  each  section 
of  the  building  for  ventilation,  and  windows 
towards  Orescent- road. 

There  were  wide  paved  yards  on  the  south  side 
of  the  building,  about  15ft.  6in.  wide,  and  an 
entrance  from  them  through  a  double  door  wide 
enough  to  admit  a  carriage  to  the  first  stable  in 
the  longer  block. 

The  frontage  to  Dagmar-road  on  that  side  was 
about  20ft. 

The  defendant  King  stated  that  he  intended  to 
place  a  fence  with  barbed  wire  on  the  south  or 
Orescent-road  side  of  his  premises. 

All  the  intermediate  doors  were  wide  enough  to 
admit  of  horses  being  taken  through  them  except 
those  through  the  inner  walls  of  the  larger  block 
of  stables. 

The  stables  in  the  two  plans  first  submitted 
were  intended  for  the  use  of  tradesmen  having 
shops  in  the  adjacent  Orescent-road,  the  erections 
in  the  last  plan  (No.  1113)  for  the  use  of  contrac- 
tors'horses. 

It  did  not  appear  that  there  were  windows  in 
the  second  stables  except  to  east  and  west,  the 
wall  being  blank  towards  Orescent- road. 

A  model  of  the  premises  was  in  court,  and  is 
referred  to  in  the  evidence  and  judgment. 

The  plaintiffs  in  this  action,  which  was  originally 
commenced  against  the  defendant  Melville  alone, 
claimed  a  declaration  that  the  proposed  works 
were  in  contravention  of  their  by-laws,  and  an 
injunction. 

By  the  by-laws  made  in  1893  by  the  acting 
urban  sanitary  authority  with  respect  to  new 
streets  and  buildings  in  the  urban  sanitary 
district  of  Wood  Green,  confirmed  by  the  Local 
Government  Board,  and  substantially  following 
their  by-laws : 

1.  In  the  construction  of  the  by-laws  relating  to  new 
streetB  and  buildings,  "  party  wall "  means  (a)  a  wall 
forming  part  of  a  building,  and  being  used  or  constructed 
to  be  used  in  any  part  of  the  height  or  length  of  such 
wall  for  separation  of  adjoining  buildings  belonging  to 
different  owners,  or  occupied  or  constructed  or  adapted 
to  be  occupied  by  different  persons.  "  Public  building  " 
means  a  building  used  or  constructed  or  adapted  to  be 
used  either  ordinarily  or  occasionally  as  a  church, 
chapel,  or  other  place  of  public  worship,  or  as  a  hospital, 
workhouse,  college,  school  (not  being  merely  a  dwelling- 
house  so  used),  theatre,  public  hall,  public  oonoert-room, 
public  ballroom,  public  lecture-room,  or  public  exhibi- 
tion-room, or  as  a  public  plaoe  of  assembly  for  persons 
admitted  thereto,  by  ticket  or  otherwise,  or  used  or  con- 
structed or  adapted  to  be  used,  either  ordinarily  or  occa- 
sionally for  any  other  public  purpose.  "  Building  of  the 
warehouse  class "  means  a  warehouse,  factory,  manu- 
factory, brewery,  or  distillery.  "Domestic  building" 
means  a  dwelling-house  or  an  office  building  or  other 
outbuilding  appurtenant  to  a  dwelling-house,  whether 
attached  thereto  or  not,  or  a  shop,  or  any  other  build- 
ing, not  being  a  public  building  or  of  the  warehouse 


4.  Every  person  who  shall  lay  out  a  new  street  which 
shall  be  intended  for  use  as  a  carriage  road  shall  so  lay 
out  such  street  that  the  width  thereof  shall  be  fifty  feet 
at  the  least. 

5.  Every  person  who  shall  construct  a  new  street 
which  shall  ezoeed  one  hundred  feet  in  length,  shall  con- 
struct suoh  street  for  use  as  a  carriage  road,  and  shall, 
as  regards  suoh  street,  comply  with  the  requirements  of 
every  by-law  relating  to  a  new  street  intended  for  use  as 
a  carriage  road. 

8.  Every  person  who  shall  construct  a  new  street  shall 
provide  at  one  end  at  least  of  suoh  street  an  entrance  of 
a  width  equal  to  the  width  of  suoh  street  and  open  from 
the  ground  upwards. 

With  respect  to  the  sufficiency  of  the  space 
about  buildings  to  secure  a  free  circulation  of  air, 
and  with  respect  to  the  ventilation  of  buildings : 

53.  Every  person  who  shall  erect  a  new  domestic 
building  shall  provide  in  front  of  suoh  building  an  open 
space,  which  shall  be  free  from  any  erection  thereon 
above  the  level  of  the  ground,  except  any  portico,  porch, 
step,  or  other  like  projection  from  suoh  building,  or  any 
gate,  fence,  or  wall,  not  exceeding  seven  feet  in  height, 
and  which,  measured  to  the  boundary  of  any  lands  or 
premises  immediately  opposite,  or  to  the  opposite  side 
of  any  street  which  suoh  building  may  front,  shall, 
throughout  the  whole  line  of  frontage  of  suoh  building 
extend  to  a  distanoe  of  twenty-four  feet  at  the  least ; 
suoh  distanoe  being  measured  in  every  oase  at  right 
angles  to  the  external  face  of  any  wall  of  suoh  building 
ithioh  shall  front,  or  abut  on  suoh  open  spaoe. 

54.  Every  person  who  shall  erect  a  new  domestic 
building  shall  provide  in  the  rear  of  suoh  building  an 
open  spaoe  exclusively  belonging  to  suoh  building  and 
of  an  aggregate  extent  of  not  less  than  two  hundred  square 
feet,  and  free  from  any  erection  thereon  above  the  level 
of  the  ground,  except  a  water-closet,  earth-closet,  or  privy, 
and  an  ashpit.  He  shall  cause  such  open  space  to  extend 
laterally  throughout  the  entire  width  of  suoh  building, 
and  he  shall  cause  the  distanoe  across  such  open  spaoe 
from  every  part  of  suoh  building  to  the  boundary  of  any 
lands  or  premises  immediately  opposite  or  adjoining  the 
site  of  suoh  building,  to  be  not  less  in  any  oase  than 
twelve  feet  six  inches.  If  the  height  of  suoh  building 
be  fifteen  feet  he  shall  cause  suoh  distanoe  to  be 
eighteen  feet  nine  inches  at  the  least.  If  the  height  of 
suoh  building  be  twenty-five  feet  he  shall  cause  suoh 
distanoe  to  be  twenty-five  feet  at  the  least.  If  the 
height  of  suoh  building  be  thirty-five  feet  or  exoeed 
thirty-five  feet  he  shall  cause  such  distanoe  to  be  thirty 
feet  three  inches  at  the  least. 

55.  Efery  person  who  shall  erect  a  new  domesido 
building  shall  construct  in  the  wall  of  each  story  of 
such  building  which  shall  immediately  front  or  abut  on 
suoh  open  spaces  as,  in  pursuance  of  the  by-laws  in  that 
behalf  shall  be  provided  in  connection  with  such  build- 
ing, a  sufficient  number  of  suitable  windows  in  such 
manner  and  in  suoh  position  that  eaoh  of  suoh  windows 
shall  afford  effectual  means  of  ventilation  by  direct 
communication  with  the  external  air. 

Mcusmorran,  K.C.,  Beddall,  and  Austin  F. 
Jenhin  for  the  plaintiffs. — These  by-laws  do  not 
differ  from  those  in  force  in  the  metropolis  and 
throughout  the  country.  In  all  urban  by-laws  as 
to  building  there  is  a  by-law  as  to  air  space, 
which  must  be  air  space  exclusively  belonging 
to  that  building.  Unless  the  building  fronts 
Dagmar-road  there  is  not  sufficient  air  space. 
This  long  line  of  buildings  abuts  immediately  on 
the  Great  Northern  Railway  so  that  there  is  no 
air  space  there  within  by-law  54.  I  say  there 
are  several  buildings.  If  one  can  put  up  one  row 
of  stables  with  a  narrow  front  to  a  street,  the 
whole  mischief  of  building  in  urban  districts  as 
to  air  space  and  ventilation  will  be  incurred 
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The  object  which  the  Legislature  had  in  view 
in  its  public  health  legislation  must  be  kept  in 
view.  Defendants  are  laying  out  a  new  street 
and  infringed  the  by-laws  as  to  width  of  streets. 
If  the  defendants  are  right  there  will  be  nothing 
to  prevent  putting  up  another  row  of  buildings 
towards  the  Crescent-road  front.  A  person  sub- 
mitting plans  cannot  take  advantage  of  an  open 
space  not  belonging  to  himself,  whether  it  be  a 
railway  or  anything  else.  If  it  were  not  so  the 
same  open  space  might  be  utilised  for  two 
buildings : 

Jones  v.  Parry,  57  L.  T.  Rep.  492  ;  per  Pollock,  B. 
and  Field,  J.,  at  p.  494. 

Assuming  I  am  right,  there  is  sufficient  air  space 
at  the  south  front  of  the  stables.    Even  if  the 
passage  is  not  intended  to  be  used  as  a  private 
street,  it  is  a  passage  intended  for  carriage  traffic ; 
but  that  would  not  prevent  the  letting  of  the 
stables  to  any  number  of  different  persons.  They 
might  be  occupied  in  a  legal  sense  by  different 
persons.    It  is  a  question  of  fact  which  has  to  be 
decided  upon  all  the  circumstances  of  the  case. 
Here  there  is  no  proper  air  space.    There  are  no 
proper  windows  as  provided  by  by-law  55.    The 
party  walls  should  be  carried  out  through  the 
roof.    [Lawrence,   K.O.  admitted  that  if  these 
are  separate  buildings  the  by-laws  had  not  been 
c  omplied  with.]    If  the  large  building  may  be  a 
separate  building  the   others  may  be  separate. 
[Kekbwich,  J.— The  question  what  is  a  building 
must  be  decided  by  reference  to  some  standard. 
His  Lordship  referred  to  the  92nd  section  of 
the    Lands    Clauses    Consolidation    Act   1845.] 
In    the   Public    Health    Act   1876    there   is    a 
definition  of    <k house,"  but  not  of  "building." 
On  the    question  whether  the  defendants  had 
infringed  the  by-laws  with  respect  to  the  laying 
out  and  construction  of  new  streets,  as  to  which 
it  was  contended  the  by-laws  were  infringed,  the 
definition  of  "  new  street "  in  sect.  4  and  sect.  157 
of   the  Public  Health  Act  1875,  and  the  cases 
Taylor  v.  Corporation  of  Oldham  (35  L.  T.  Rep. 
696 ;  4  Oh.  Div.  395),  Reg.  v.  QooU  Local  Board 
(64  L.  T.  Rep.  595,  per  Day,  J.,  at  p.  596 ;  (1891) 
2  Q.  B.  212),  and  Armstrong  v.  London  County 
Council  (81  L.  T.  Rep.  638 ;   (1900)  1  Q.  B.  416, 
per  Lord  Russell,  C.J.,  at  p.  423)  were  cited. 

P.  Ogden  Lawrence,  K.C.  and  8t.  J.  Micklethwait 
for  the  defendants.— Some  idea  of  the  nature  of 
a  building  may  be  gathered  from  by-law  18,  which 
speaks  of  the  brick  and  stone  or  other  blocks  of 
hard  substance  of  which  every  external  and  party 
wall  of  new  domestic  buildings  are  to  be  con- 
structed. The  building  may  have  external  walls 
and  may  have  party  walls.  There  are  no  merits 
in  the  attempt  here  made  to  coerce  the  defendant 
King.  He  is  entitled  to  build  on  his  land  from 
D  a  gm ar-  road  to  the  extreme  end.  The  building  is 
designed  to  be  used  as  one  building.  The  test  which 
has  been  applied  has  been  whether  the  erection  is 
nbysically  separated  by  party  walls.  Under  the 
Revenue  Acts  if  a  common  owner  wishes  to  make 
one  building  of  several,  and  joins  them,  that  is 
one  building  for  the  purposes  of  the  Acts.  Party 
wall  openings  under  the  Metropolitan  Building 
Acts  are  not  allowed,  except  under  very  severe 
restrictions.  The  question  whether  this  is  one 
building  is  one  of  bricks  and  mortar,  and  the 

2uestion  of  occupation  in  the  case  of  stables  has 
ittle  to  do  with  it.    The  person  who  has  the  keys 


of  the  entrance  controls  the  whole  building.  The 
experts  have  differed  in  their  estimate  as  to  the 
number  of  buildings  here,  both  before  your  Lord- 
ship and  on  the  motion  for  injunction. 

Macmorran  in  reply. — The  defendants'  conten- 
tion involves  the  proposition  that  if  a  man  has  a 
frontage  and  a  long  erection,  he  can,  by  making  a 
way  through  that,  avoid  making  a  new  street  or 
leaving  the  air  space  required  by  the  by-laws.    If 
so,  where  a  man  has  a  domestic  building  such  as 
these  are,  and  a  garden,  he  can  lay  the  building 
out  irrespective  of  the  by-laws.    The  question  is 
what  is  the  front  of  these  stables.    I  care  not 
whether  they  are  approached  from  Dagmar-road 
or  Crescent-road,  they  front  to  the  south.    It  is 
in  effect  a  mews.     it  is  not  a  case  of  several 
entrances  to   buildings.      If   the   larger  stable 
building  stood  alone  people  would  say  it  fronted 
on   the  paved  yard,  and   the  fact  that  other 
buildings  are  put  up  adjoining  it  cannot  make 
any  difference  in  the  direction  in  which  it  fronts. 
The  other  buildings  are  not  necessary  to   the 
stables,  which  would  be  complete  without  them. 
Goodchild  v.  Matthews  (89  L.  T.  Rep.  369)  is  no 
authority  that  these  are  one  building.    There  the 
question  was  whether  the  defendant  had  com- 
mitted an  offence.     It  did  not  decide  that  five 
blocks  of  fronts  did  not  constitute  one  building. 
Although  they  are  designed  as  coach-houses  and 
stables  they  might  be  let  as  different  warehouses. 
Then  no  one  could  say  they  were  one  building. 
The  Legislature  has  required  the  local  authority 
to  decide  what  is  to  be  a  street    On  the  earlier 
plans  the  question  of  air  space  did  not  arise.  Can 
it  make   any    difference    that  a  passage  goes 
through  P    This  is  intended  to  be  used  by  horses 
and   carriages.     If    the   other    side    are   riyht 
that  this  is  a  stable  190ft  in  length   fronting 
Dagmar-road,  the  result  is  subversive  of  all  by- 
laws as  to  new  streets  and  air  space,  and  the 
defendants  might  cover  the  whole  open  space  with 
dwellings,  provided  windows  were  put  at  the  front 


Kekbwich,  J. — It  has  been  said  that 
has  no  merits,  and  the  observation  seems  to  be 
well  founded.    No  possible  advantage  can  accrue 
to  the  public,  or  to  any  member  of  the  public,  by 
preventing  Mr.  King  from  completing  this  build- 
ing in  the  manner  in  which  he  wishes  to  complete 
it.    I  only  mention  that  to  add  that  that  is  no 
concern  of  mine.    The  district  council  are  clearly 
entitled  to  ask  the  opinion  of  the  court  on  the 
question  whether  the  building  which  they  seek  to 
prevent  can  properly  be  prevented  according  to 
law,  and  the  court  is  bound  to  give  an  opinion 
irrespective  of  any  question  whether  the  district 
council  is  wise  or  not  in  coming  here  to  litigate 
the   question.    One   other  preliminary   remark. 
This  is  a  case  of  complete  honesty.  I  have  myself 
been  concerned  in  cases  before  now,  and  plenty 
have  been  beard  in  the  courts  of  this  character  in 
a  general  way  in  which  there  has  been  trickery,  an 
attempt  to  get  out  of  restrictions  or  out  of  the 
meaning  of  covenants,  or  the  meaning  of  by-laws, 
by  something  which  is  not  adopted  honestly,  but 
simply  by  way  of  trickery,  in  order  to  deceive,  if 
possible,  those  who  are  enforcing  the  covenant  or 
the  by-law.    There  is  nothing  here  of  that  kind. 
Mr.  King  was  unfortunate  enough  more  than  once 
to  submit  plans  to  the  district  council  which  the 
district  council  rejected.    He    did  not  quarrel 
with  them,  he  did  not  question  their  decision;  h« 
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submitted,  and  endeavoured  to  meet  their  views. 
Ultimately  lie  has,  so  lie  says,  done  all  that  can 
be  reasonably  required  of  him.  He  is  now  trying 
the  question,  as  he  also  is  entitled  to  do,  whether 
he  has  met  the  proper,  reasonable  requirements  of 
the  district  council,  and  whether  now  he  is  at  fault 
or  not.  That  brings  me  to  the  real  question,  a 
Tery  simple  one  in  words,  but  perhaps  not  so 
simple  when  one  comes  to  consider  it  in  detail. 
The  question  is  whether  this  block  of  buildings, 
as  I  will  call  it,  is  really  in  substance  one  building 
or  many  buildings.  Let  us  consider  the  position, 
so  as  to  bring  one's  mind  to  bear  on  this  real 
question.  Mr.  King  is  the  owner  of  this  strip  or 
plot  of  land  which  is  bounded  for  the  whole 
length  on  one  side  by  the  Great  Northern  Railway 
— an  iron  boundary  which,  of  course,  he  cannot 
transgress.  On  the  other  side  he  happens  also  to 
be  owner  of  a  considerable  piece  of  land.  It  is 
suggested  that  he  might  use,  or  ought  to  use,  that 
land  on  the  other  side  in  order  to  improve  his 
building  on  this  strip  which  is  here  in  question. 
To  my  mind  that  has  nothing  to  do  with  the  case 
whatever.  He  is  not  desiring  to  build  on  that 
other  plot  of  land  at  present.  It  is  the  same  as 
if  he  was  not  owner  of  that  at  all.  He  is  minded 
to  build  on  this  long,  rather  narrow  piece  of  land, 
and  the  only  question  is  whether  he  can  build  on 
that  what  he  proposes  to  build.  That  brings 
ns  down  to  a  v&ry  narrow  issue.  I  entirely 
agree  with  Mr.  Gruning,  the  surveyor,  that  it 
is  a  question  of  common  sense;  but,  unfortu- 
nately, there  is  no  sense  so  little  common  in  the 
world  as  common  sense.  Common  sense  in  one 
man  leads  him  in  one  direction,  and  common 
sense  in  another  in  an  entirely  different  direction 
— perhaps  even  the  directly  opposite  direction; 
and  it  may  fairly  be  said  to  be  a  dubious  guide. 
Still  it  is  a  phrase  which  has  a  meaning,  and, 
I  think,  a  well  understood  meaning.  It  is  a  ques- 
tion of  common  sense,  not  a  question  of  law  or  of 
science,  but  it  is  a  question  which  one  must  decide 
for  one's  self  as  well  as  one  can  according  to  one's 
own  experience,  and  with  such  intelligence  as  one 
has  in  such  matters.  Now  I  come  to  this  question, 
which  has  to  be  decided  by  common  sense.  I  have 
before  me  this  model,  which,  as  explained,  is  a 
sufficient  and  complete  representation  of  what  is 
in  course  of  erection  or  of  what  has  been  so  far 
erected.  I  put  aside  all  earlier  proposals,  and  I 
look  only  to  this  model.  Alone  it  would  not  be 
sufficient,  but,  with  the  evidence  explaining  it,  it  is 

?uite  sufficient.  Are  there  any  tests  which 
can  apply  so  as  to  help  me  to  determine 
whether  the  block  of  buildings  to  be  erected 
according  to  that  model  constitutes  one  build- 
ing or  many  buildings  P  There  may  be 
some.  I  think  there  are  some.  But,  on  the  other 
hand,  I  think  it  is  very  difficult  to  apply  any  test 
which  would  be  conclusive  one  way  or  the  other. 
One  test  which  has  been  very  much  applied 
during  the  argument  was  the  test  of  occupation. 
It  is  contended  that  if  this  is  intended  to  be 
occupied,  and  can  be  and  is  adapted  for  occupa- 
tion by  one  person,  that  will  go  a  long  way  to 
prove  that  it  is  one  building.  If,  on  the  other 
hand,  it  is  adapted  to  be  occupied  by  more  than 
one,  then  you  have  gone  a  long  way  to  arrive  at 
a  different  conclusion.  I  am  disposed  to  agree 
with  counsel  for  the  defendants  that  occupation 
has  very  little  to  do  with  the  matter.  Mr.  King 
has  told  us  that  he  looks  out  for  one  tenant — a 


tenant  with  a  large  number  of  horses  and  carts* 
The  proportion  of  carts  to  horses  may  differ,  and 
the  buildings,  if  completed,  must  be  so  completed 
as  to  provide  for  the  proportion  in  a  convenient 
way.  That  is  his  notion,  and  he  has  no  idea, 
according  to  what  he  has  said,  of  letting  this  to 
more  than  one  tenant  in  that  way.  And  it  may 
be  said,  possibly,  that  he  is  well  advised,  because 
I  agree  with  him  if  a  number  of  persons  occupied 
this  stable  their  horses  and  carts  might  jostle 
against  one  another.  But  supposing  this  was 
let  out  as  a  common  fttable  in  the  same  way  as 
a  common  lodging-house  for  men  is  let  out,  I 
cannot  see  that  the  occupation  by  six  or  more 
persons  with  six  or  more  horses  will  make  the 
slightest  difference,  if  it  is  otherwise  one  building, 
any  more  than  if  one  horse  occupied  the  same 
stable  for  more  than  one  night.  I  do  not  see  that 
that  has  anything  at  all  to  do  with  the  case. 
I  doubt  whether  one  may  not  be  easily  misled 
by  considering  the  question  of  occupation.  The 
question  to  my  mind  really  is  the  construction 
of  the  building — not  as  it  may  be,  or  might 
have  been,  but  as  it  is.  It  may  be  possibly 
converted  easily  into  many  buildings.  Assuming 
it  is  three  now,  it  may  be  converted  into  many 
more,  or  it  might  be  reconverted  into  one.  But 
that  is  not  the  question.  But  it  cannot  be  con- 
verted from  what  it  is  without  the  leave  of  the 
district  council,  and  without  conforming  to  the 
by-laws.  The  question  must  be  considered  — 
assuming  it,  as  1  have  done,  to  be  a  really  honest 
case — according  to  what  it  is,  not  what  it  may 
be.  Counsel  for  the  relators  went  into  the 
question  of  what  the  defendant  (Mr.  King) 
might  do  or  might  have  done.  I  am  not  con- 
cerned with  that.  I  am  concerned  with  the 
building  as  it  is.  The  first  thing  to  be  observed 
is  that  there  is  a  continuous  way  from  beginning 
to  end.  As  it  is  constructed,  there  is  no 
entrance  to  any  part  of  the  building  except 
from  what  has  been  called  the  front — I  will 
not  dwell  upon  that— in  Dagmar-road.  There  is 
no  partition  between  Mr.  King's  land  which  is 
devoted  to  thisparticular  purpose  'and  the  land 
beyond.  Mr.  King  has  told  us  that  he  intends  to 
erect  a  permanent  fence,  and  that  permanent 
fence  is  part  of  the  construction  as  contemplated. 
Therefore  if  anyone  wishes  to  go  into  the  very 
remotest  stable,  or  to  the  w.cs  beyond  them  there, 
he  must  enter  by  Dagmar-road;  not  only  can 
he  not  enter  otherwise,  but  having  once  entered 
there,  there  is  a  free  passage  for  him  and  also  for 
the  horses  and  carts — for  horses  at  any  rate— the 
whole  way  down  throughout  the  whole  length. 
That  is  one  thing  which  seems  to  me  to  be  a  very 
strong  point  to  be  borne  in  mind.  There  is  no 
obstruction  at  any  point  such  as  you  would  meet 
where  there  is  a  division  between  one  building  and 
another.  The  phrase  "  party  wall "  has  a  techni- 
cal meaning,  and  to  say  that  there  is  no  party  wall 
may  be  equivalent  to  saying  there  is  one  building 
or  it  may  not.  There  is  no  wall  the  whole  way 
down  the  whole  length,  which  really  constitutes 
a  division  of  one  compartment — a  phrase  which  I 
think  can  be  conveniently  used — from  another. 
There  are,  we  have  been  told,  in  the  different 
stables,  divisions  by  walls — I  think  five — and  they 
have  been  so  constructed,  we  have  heard,  rather 
strong  intentionally,  so  as  to  avert  the  necessity 
of  building  thicker  outer  walls  than  9in.  There  is 
a  passage  in  each  case  through.  I  cannot  see  them 
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because  they  are  inside,  but  I  can  see  them  with 
my  mind's  eye,  and  it  would  be  erroneous  to  say 
they  constitute  divisions  between  one  building 
and  another.  What  else  is  there  P  I  have  put 
aside  the  occupation.  It  can  be  used  by 
entering  in  at  Dagmar-road,  and  it  can  be  used 
by  one  man  or  any  number  of  men  from  end  to 
end ;  there  is  nothing  to  stop  them,  as  I  have 
already  mentioned.  And  that  seems  to  me  to  be 
a  very  strong  point  in  favour  of  its  being  one 
building.  There  are  divisions  in  the  style  of  the 
building .  There  is  a  more  lofty  building  fronting 
Dagmar-road.  Then  a  low  building  which  is 
called  a  "  lean-to,"  and  then  another  more  lofty 
building,  then  another  "lean-to/'  and  then  the 
stables.  It  does  look  at  first  as  if  there  were 
a  succession  of  buildings.  We  might  conveniently 
call  them  blocks  of  buildings.  The  eye  is  struck 
by  the  different  heights  of  the  parts  and  the  con- 
formation of  it,  and  it  looks  as  if  they  were 
intended  to  be  independent.  But  that  has  been 
thoroughly  explained.  It  was  not  desired  or 
convenient  to  nave  these  buildings  lighted  by 
skylights  throughout,  or  at  all ;  the  result  is  that 
you  are  bound  to  break  them  up  into  parts  so  that 
each  part  might  be  conveniently  lighted  from 
either  end.  That  is  what  has  been  done  and  it 
is  only  for  that  purpose.  I  do  not  think  that 
ought  to  make  the  slightest  difference  in  my 
consideration  of  the  case  that  there  are  five 
blocks  of  buildings.  The  same  thing  would  have 
occurred  if  there  had  been  one  block  from 
beginning  to  end,  though  the  construction  would, 
of  course,  have  varied  very  much,  because  it 
would  have  been  impossible  to  light  the  building 
without  altering  the  roof.  I  do  not  think  there 
is  anything  else  which  has  been  called  to  my 
attention  on  which  I  need  dwell.  It  seems  to 
me  that  as  I  look  at  it,  with  such  practical 
oommon  sense  as  I  can  command,  it  is  really  one 
building  and  not  many.  It  is  not  for  me  to  say 
how  many  it  is  if  it  is  more  than  one,  for  I 
think  that  it  is  only  one.  The  action  will  be 
dismissed  with  costs. 

Solicitors  for  the  District  Council,  Croft  and 
Mortimer, 

Solicitors  for  the  defendants,  Gamlen,  Burdett, 
and  Gamlen, 


Thursday,  April  6, 1905. 

(Before  Warrington,  J.) 

Corporation  of  Sudbury  v.  Empire  Elec- 
tric Lioht  and  Power  Company 
Limited,  (a) 

Local  government — Electric  lighting — Provisional 
order — Corporation  as  undertakers— Agreement 
with  company — Transfer  of  powers — No  consent 
of  Board  of  Trade— Electric  Lighting  Act  1882 
(45  &  46  Vict  c.  50),  s.  11. 

In  1900  the  corporation  of  S.  obtained  a  provisional 
order  from  the  Board  of  Trade  authorising  them 
to  supply  electrical  energy  within  their  district 
In  1904  the  corporation  entered  into  an  agree- 
ment with  the  E.  E.  Light  and  Power  Company 
for  the  manufacture  and  supply  of  electricity 
within  their  district,  but  nothing  in  the  agree- 
ment was  to  be  deemed  to  transfer  to  the  company 

(a)  Reported  by  H.  M.  Ohabtibs  Maopbibson,  £«q., 
BarriaterHbt-Lftw. 


any  powers  which  the  corporation  were  by  the 
order  and  the  Electric  Lighting  Acts  of  1882  and 
1888  prohibited  from  transferring.  No  applica- 
tion had  ever  been  made  to  the  Board  of  Trade 
to  sanction  this  agreement. 

The  company  failed  to  carry  out  the  agreement, 
and  upon  an  action  for  damages  for  breach  of  it 
the  company  contended  that  this  was  an  UUgal 
agreement  which  could  not  be  enforced. 

Held,  that  the  agreement  was  prohibited  by  sect.  11 
of  the  Electric  Lighting  Act  of  1882,  and  could 
not  be  enforced. 

Action  by  the  corporation  of  Sudbury  against 
the  Empire  Electric  Light  and  Power  Company 
Limited  to  recover  20007.  payable  by  the  oompanj 
as  liquidated  damages  for  the  breach  of  an  agree- 
ment for  the  manufacture,  supply,  and  distribu- 
tion of  electricity  within  the  borough. 

All  the  material  facts  and  clauses  of  the 
agreement  appear  fully  in  the  judgment  of 
Warrington,  J. 

E.  P,  Hewitt  and  F.  E,  Farrer  for  the  plaintiff 
corporation. — This  agreement  was  carefully  drawn 
so  as  to  fall  within  the  first  part  of  sect.  11  of  the 
Electric  Lighting  Act  1882.  There  was  no  legal 
assignment  of  the  order  by  the  corporation  to 
the  company  to  bring  the  case  within  the  second 
part  of  sect.  11  of  the  Act.  The  corporation 
have  not  parted  with  their  legal  powers,  and  the 
electricity  is  supplied  by  them  and  not  by  the 
company  as  far  as  the  consumer  is  concerned. 

G.  Cave,  K.C.,  J,  Bolt,  and  Tyldesley  Jones  for 
the  defendant  company,  were  not  called  upon. 

Warrington,  J. — This  is  an  action  brought 
by  the  corporation  of  Sudbury  against  an  electric 
supply  company  to  recover  damages  for  breach  of 
an  agreement  dated  the  30th  May  1904.  The 
defence  is  that  the  agreement  was  an  illegal 
agreement,  into  which  the  corporation  were  pro- 
hibited from  entering  by  sect.  11  of  the  Electric 
Lighting  Act  1882.  In  the  year  1900  the  corpora- 
tion of  Sudbury  were  promoting  a  provisional 
order  intended  to  confer  upon  them  the  power 
of  lighting  their  borough  by  electricity.  The 
Electric  Lighting  (Clauses)  Act  of  1899  contains 
in  itts  schedule  the  regulations  and  provisions 
which,  prior  to  that  time,  were  usually  inserted 
in  electric  lighting  orders.  There  is  one  point 
which  comes  up  in  every  part  of  those  regula- 
tions, and  that  is  the  distinction  between  cases  in 
which  the  local  authority  are  the  undertakers  and 
cases  in  which  persons  other  than  the  local  autho- 
rities are  undertakers.  That  is  a  distinction 
which  has  a  prominent  part  in  the  schedule  to 
the  Electric  Lighting  (Clauses)  Act  of  1899.  I 
need  not  go*  through  it  in  detail,  but  it  occurs 
constantly  throughout  the  regulations  so  made. 
It  is  clear,  therefore,  that  Parliament  in  dealing 
with  these  matters  drew  a  strong  distinction 
between  the  class  of  cases  in  which  the  local 
authority  itself  undertakes  the  duty  of  lighting 
its  town  or  district  and  where  the  duty  is  under- 
taken for  its  own  profit  by  some  outside  person 
or  company.  Now,  I  will  read  sect.  11  of  the 
Act  of  1882,  on  which  this  question  turns.  The 
first  part  of  it  deals  with  one,  and  with  one 
only,  of  the  two  classes  of  cases  which  I  have 
just  mentioned — namely,  that  in  which  the  local 
authority  is  the  undertaker.  It  provides  this: 
"  Any  local  authority  who  have  obtained  a  licence, 
order,  or  special  Act  for  the  supply  of  electricity 
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may  contract  with  any  company  or  person  for 
the  execution  and  maintenance  of  any  works 
needed  for  the  purpose  of  such  supply,  or  for  the 
supply  of  electricity  within  any  area  mentioned 
in  such  licence,  order,  or  special  Act,  or  in  any 
part  of  such  area;  but  no  local  authority,  com- 
pany, or  person  shall  by  any  contract  or  assign- 
ment transfer  to  any  other  company  or  person 
or  divest  themselves  of  any  legal  powers  given  to 
them,  or  any  legal  liabilities  imposed  on  them,  by 
this  Act,  or  by  any  licence,  order,  or  Special  Act, 
without  the  consent  of  the  Board  of  Trade."  As 
I  have  said,  the  first  part  of  sect.  11  refers  to 
one  of  the  two  classes.  The  second  part  of  that 
section  refers  to  both  classes.  Now,  what  is 
really  the  meaning  of  the  first  part,  which  relates 
to  local  authorities  only  P  What  does  it  empower 
them  to  do?  It  first  describes  the  person  to 
whom  the  authority  is  to  be  given  as  the  local 
authority  who  have  obtained  an  order  for  the 
supply  of  electricity.  Now,  that  means  an  order 
for  the  supply  by  itself  to  its  district  of  electricity ; 
and  it  enables  that  authority  to  contract  with 
any  company  or  person  for  the  execution  and 
maintenance  of  any  works  needed  for  the  pur- 
poses of  such  supply;  that  is,  for  a  supply  by 
the  local  authority.  It  is  still  the  local  authority 
who  are  the  persons  supplying  the  electricity. 
All  that  this  part  of  the  section  enables  them  to 
do  is  to  contract  with  persons  for  the  construc- 
tion of  works  and  the  execution  and  main- 
tenance of  works  enabling  the  local  authority  to 
carry  out  their  undertaking  of  supplying  elec- 
tricity. That  is  the  first  thing.  The  next 
sentence  relates  to  a  different  matter.  It 
may  be  that  the  local  authority  find  it  con- 
venient not  themselves  to  construct  generating 
stations,  and  so  forth.  In  that  case  they  make 
contracts  with  other  persons  for  the  supply  of 
electricity.  That  only  means  that  the  local 
authority,  who  are  the  undertakers,  may  buy  the 
current  in  bulk  or  in  some  other  way,  according 
to  the  terms  of  the  contract,  from  the  outside 
person  or  company.  That  seems  to  me  to  be  all 
that  the  first  part  of  the  section  authorises.  The 
second  part  of  the  section,  which,  as  I  have 
pointed  out,  deals  not  only  with  local  authorities, 
but  with  both  the  classes  to  whom  provisional 
orders  may  be  granted,  prohibits  the  undertakers 
by  any  contract  or  assignment  from  transferring 
to  another  company  or  person  or  divesting  them- 
selves of  any  legal  powers  given  to  them,  or  any 
legal  liabilities  imposed  on  them,  by  the  Act 
without  the  consent  of  the  Board  of  Trade.  Now, 
take  the  case  of  a  local  authority.  It  seems  to 
me  that  the  section  means  that  the  power  which 
the  provisional  order  gives  to  the  local  authority 
of  itself  supplying  the  district  with  electricity  is 
not  without  the  consent  of  the  Board  of  Trade 
to  be  put  into  the  bands  of  any  other  company  or 
person.  I  come  now  to  the  facts  of  this  particular 
case.  The  %Sudbury  Corporation  got  their  order, 
and  it  was  confirmed  by  Act  of  Parliament  on 
the  25th  June  1900.  They  could  not,  or  were 
unwilling  to,  carry  out  the  supply  to  the  borough 
themselves  and,  after  considerable  delay,  on  the 
30th  May  1904  they  made  the  agreement  in 
question.  That  agreement  recites  that  the  cor- 
poration, being  the  local  authority,  have  obtained 
\  a  provisional  order,  and  that  it  was  confirmed,  and 
*  that  "In  pursuance  of  the  powers  granted  in  that 
respect  by  sect.  11  of  the  Electric  Lighting  Act 
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1882,  the  corporation  have  power  to  contract  with 
the  company  for  the  execution  and  maintenance 
of  the  works  needed  for  the  purposes  of  the 
supply  of  electricity  within  the  area  mentioned  in 
the  order,  and  for  the  supply  of  electricity  therein, 
on  the  terms  and  conditions  hereinafter  con- 
tained." That  follows  the  exact  words  of  sect.  11. 
Whether  they  have  the  power  to  contract  for  the 
things  which  they  there  mention  "  on  the  terms  and 
conditions  hereinafter  contained  "  is  the  question 
I  have  to  determine.  Then,  this  agreement  pro- 
vides, by  clause  1,  that  the  company  are  within  a 
certain  date  to  "commence  to  construct,  erect, 
provide,  and  equip  all  necessary  works,  and  pro- 
vide and  lay  and  fix  all  necessary  things  for  the 
manufacture,  supply,  and  distribution  of  elec- 
tricity within  the  area  of  supply,"  and  to  complete 
the  same  in  accordance  with  the  order,  the  Acts, 
and  the  regulations  of  the  Board  of  Trade  within 
a  certain  period.  Then,  "From  that  date  and 
until  the  purchase  by  the  corporation  hereinafter 
mentioned,  or  the  determination  of  this  agreement 
under  the  powers  or  in  the  circumstances  herein 
mentioned,  will  manufacture,  distribute,  and 
supply  electricity  for,  to,  and  within  the  said 
area  of  supply,  and  the  several  persons,  companies, 
and  bodies  who  shall  be  entitled  to  the  same  for 
use  therein,  and  will,  during  the  continuance  of 
this  agreement  and  until  such  purchase,  continue 
such  manufacture,  distribution,  and  supply,  and 
in  all  of  the  said  matters  aforesaid,  and  in  all 
other  respects  as  between  the  company  and  the 
corporation,  carry  out  the  provisions  of  the  said 
order  as  fully  as  if  the  company  were  the  under- 
takers themselves,  except  as  in  this  agreement  is 
otherwise  provided."  By  the  terms  of  that  clause, 
if  there  was  nothing  else  in  the  agreement,  it 
seems  to  me  plain  that  not  only  is  the  company 
to  construct  the  necessary  works  and  supply  the 
electricity,  but  they  are  to  carry  on  the  business. 
They  are  to  do  that  which  the  provisional  order 
authorised  the  corporation  to  do.  That  is  made 
clearer  as  we  go  on.  I  will  pass  over  clause  2, 
which  is  with  regard  to  the  staff.  Then  clause  3 
is  somewhat  important:  "The  company  shall, 
whilst  they  manufacture  and  supply  electricity 
in  the  said  area  under  this  contract,  be  entitled 
for  their  own  benefit  to  the  revenue  and  receipts 
to  be  derived  from  the  installation  and  supply  of 
electricity  within  the  said  area  of  supply '  ;  thus 
apparently  realising  that  they  might  be  unable 
to  treat  themselves  as  regards  third  persons  as 
the  undertakers.  Then  the  clause  goes  on  to 
provide  that  if  legal  proceeding^  are  required 
the  corporation  shall  take  them,  but  that  the 
moneys  that  may  be  received  by  the  corporation 
in  respect  of  electricity  supplied  by  the  company 
under  the  agreement  "  shall  be  held  by  the  corpo- 
ration to  the  use  of  and  be  paid  to  the  company, 
subject,  nevertheless,  to  the  deductions  of  any 
costs  or  expenses  incurred  in  respect  thereof  or  due 
to  the  corporation  in  respect  of  any  other  matter 
under  this  agreement.1'  Then  comes  clause  4, 
which  is  a  very  important  clause :  "  The  company 
shall  pay  all  costs,  charges,  and  expenses  what- 
soever of  and  in  connection  with  the  manufacture, 
supply,  and  distribution  of  electricity  within  the 
said  area  and  of  the  collection  and  recovery  of  the 
revenues  and  receipts  arising  from  the  sale  of 
electricity,  and  all  rates,  taxes,  assessments,  out- 
goings, duties,  charges,  impositions,  and  liabilities 
whatsoever,  it  being  the  true  intent  and  meaning 
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of  these  presents  that  (subject  to  the  provisions 
of  clauses  8  and  9  hereof)  the  corporation  are  not, 
by  reason  of  these  presents  or  of  anything  herein 
contained  or  done  or  omitted  hereunder,  to  be 
under  any  obligation  to  pay  any  money  what- 
ever or  to  incur  any  liability  to  anyone,  and  are 
to  be  in  the  same  position  as  regards  pecuniary 
liability  as  fully  and  effectually  as  if  the  order 
could  be  and  had  been  lawfully  transferred  to 
the  company  with  the  consent  of  the  Board  of 
Trade,  and  the  corporation  had  been  discharged 
from  all  liability  thereunder."  Now,  if  words 
mean  anything,  they  mean  that  as  between  these 
parties  the  corporation  intended  to  transfer  or 
to  do  that  which  would  have  the  same  effect 
(perhaps  that  is  a  better  way  of  putting  it)  as  a 
transfer  with  the  consent  of  the  Board  of  Trade. 
Then  we  come  to  clause  5,  which  I  need  not  read. 
Clause  6  deals  with  the  consideration  that  has  to 
be  paid.  Then  there  is  clause  7,  which  relates 
to  the  giving  of  a  bond,  and  this  is  the  clause 
which  gives  rise  to  this  action.  I  need  not  read 
it  now.  Then  in  clauses  8  and  9  there  are  pro- 
visions as  to  the  supply  of  electricity  for  public 
fnrposes.  Clause  9,  perhaps,  may  be  important. 
t  runs  thus :  "  The  corporation  agree  to  install 
the  electric  light  in  all  present  and  future  public 
and  municipal  buildings  (except  the  technical  insti- 
tute) erected  or  to  be  erected  and  acquired  by 
them  within  a  period  of  five  years,  and  to  take  elec- 
tricity for  the  lighting  thereof  from  the  company 
at  a  price  not  to  exceed  6d.  per  unit.'"  So  there, 
again,  the  corporation  in  respect  of  their  publio 
buildings,  which,  if  they  carried  out  the  order 
themselves  they  could  themselves  supply,  contract 
with  the  company  to  pay  for  that  supply.  Then 
come — clauses  10  and  11.  Clause  10  is  this :  "  The 
price  to  be  charged  by  the  company  for  lighting 
purposes  is  not  to  exceed  Id.  per  Board  of  Trade 
unit,  and  for  power  it  is  not  to  exceed  4d.  for  each 
Board  of  Trade  unit.  The  company  shall  have 
the  option  of  charging  by  any  other  system 
allowed  by  the  order  and  the  Board  of  Trade, 
provided  that  the  charge  under  unit  system  shall 
not  exceed  the  charges  above  mentioned.  If  at 
any  time  after  the  expiration  of  seven  years  after 
the  date  hereof  the  corporation  or  any  person  or 
persons  makes  or  make  a  representation  to  the 
Board  of  Trade  that  the  prices  and  methods  of 
charge  ought  to  be  altered,  and  if  the  Board  of 
Trade,  after  such  inquiry  as  they  may  think  fit, 
make  an  order  on  the  corporation  and  company 
varying  the  said  prices  and  methods  of  charge 
and  substituting  another  price  and  method  of 
charge  and  other  prices  and  methods  of  charge 
in  lieu  thereof,  the  prices  and  methods  of  charge 
so  varied  and  substituted  shall  have  effect  on  and 
after  such  day  as  may  be  mentioned  in  the  order 
of  the  Board  of  Trade,"  and  so  on.  There,  again, 
the  provisional  order,  and  the  regulations  under 
it,  provide  that  the  undertakers  were  the  persons 
to  charge,  but  one  cannot  help  seeing  that  when  a 
provisional  order  is  granted  to  a  local  authority, 
Parliament,  in  confirming  that  order,  is  giving  to 
the  public  body  the  discretion  as  to  the  amount 
which  shall  be  charged,  of  course  within  certain 
definite  limits;  but  under  this  agreement  the 
discretion  is  transferred  to  the  company.  It  is 
the  company  who  are  to  charge  the  price  for 
electricity ;  of  course,  they  must  keep  within  the 
legal  limits,  but  still  it  is  the  company  who  will 
fix  the  price  within  those  limits.    Then  comes 


clause  11 :  "  The  company  shall  issue  and  enforce 
upon  the  consumers  the  usual  regulations  in 
respect  of  conditions  of  supplying  and  house- 
wiring  so  as  to  insure  regularity  and  continuity 
of  supply.  These  regulations  shall  be  mutually 
agreed  upon  between  the  company  and  the  oor. 
poration,  and  in  case  of  difference  settled  by 
arbitration  in  manner  herein  provided."  That, 
again,  is  another  matter  which  is  by  the  order 
left  to  the  discretion  of  the  undertakers.  The 
regulations  under  which  the  electricity  shall  be 
supplied  are,  by  this  agreement,  left  to  the  com- 
pany  to  make,  subject,  no  doubt,  to  the  consent 
of  the  corporation,  and  to  the  settling  of  them,  if 
the  corporation  and  the  company  do  not  agree, 
by  a  third  person  agreed  as  between  the  parties. 
Glauses  12  and  13 1  need  not  trouble  about.  They 
provide  for  a  lease  of  certain  premises.  Clause  14 
refers  to  the  breaking  up  of  streets.  I  do  not 
propose  to  read  it.  It  is  enough  to  say  that 
clause  14  treats  the  company  as  the  undertakers, 
and  the  corporation  as  the  persons  having  control 
of  the  streets,  and  puts  it  into  the  power  of  the 
company  to  require  the  corporation  to  give  any 
notices  which  may  be  required.  Clause  15  is  an 
endeavour  to  reconcile  the  provisions  of  this 
agreement  with  the  regulations  incorporated 
in  the  Electric  Lighting  (Glauses)  Act— regula- 
tions which  refer  to  oases  in  which  persons  other 
than  the  local  authority  are  the  undertakers.  It 
is  an  endeavour  to  apply  that  part  of  those 
regulations  to  this  agreement,  again  treating,  for 
the  purposes  of  this  agreement,  the  company  as 
the  undertakers,  and  the  corporation  as  the  local 
authority  as  opposed  to  the  undertakers.  Then, 
again,  there  are  provisions  in  clause  18  with 
regard  to  the  preparation  of  accounts.  That  is 
another  attempt  to  apply  to  this  transaction  the 
regulations  incorporated  in  the  Electric  Lighting 
(Glauses)  Act,  which  refer  to  the  case  where  the 
undertakers  are  not  the  local  authority.  Then 
there  are  a  number  of  clauses  of  details  which  are 
not  of  importance.  Clause  22,  however,  perhaps 
is.  That  olause  provides  :  "  The  company  Bhall 
conduct  and  manage  the  said  business  of  manu- 
facture, distribution,  and  supply,  so  as  not  to  cause 
any  injury,  loss,  damage,  or  nuisance,  or  annov- 
ance  to  persons  or  property,  whether  in  the  neigh- 
bourhood of  the  works  or  otherwise,  and  so  as 
not  to  render  the  corporation  liable  to  any  injunc- 
tion or  order,  and  to  render  the  said  supply  liable 
to  be  stopped  by  any  injunction  or  order,  and  so 
on,  again  treating  the  business  as  being  that  of 
the  oompanv  and  not  of  the  corporation.  Clause  26 
is  also  of  importance.  That  provides:  "The 
corporation  hereby  authorise  the  company  to  give, 
if  necessary,  in  the  name  of  and  as  agents  for  the 
corporation,  all  notices  which  by  the  order  are 
authorised  or  required  to  be  given  to  public  and 
local  authorities  and  to  persons,  companies,  and 
consumers  for  the  purpose  of  and  in  accordance 
with  the  order.  If  any  notice  has  to  be  served 
by  or  through  the  corporation,  the  company  shall 
draw  up  the  same  and  all  necessary  plans 
and  forward  the  same  to  the  corporation,  and  the 
corporation  will  then  serve  the  same  accordingly, 
and  the  company  will  pay  any  expense  incurred 
by  the  corporation  in  relation  thereto."  There, 
again,  any  power  which  the  corporation  have  of 
giving  notices  is  by  the  clause  transferred  to  the 
company.  The  corporation  is  purely  ministerial  ; 
it  cannot  help  itself ;  it  has  bound  itself  to  give 
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any  notices  or  serve  any  claims  tbe  company  may 
think  necessary.  Clause  27  is  an  attempt  by  the 
parties  to  get  out  of  the  difficulty  which  tne  whole 
tenor  of  the  agreement  has  created.  It  provides : 
"Nothing  herein  contained  shall  be  deemed  to 
constitute  this  contract  as  a  lease  or  agreement 
for  a  lease  or  to  establish  between  the  corporation 
and  the  company  the  relation  of  lessor  and  lessee 
(except  as  to  the  agreement  for  a  lease  of  the 
said  site  of  the  central  station)  or  partners,  or  to 
constitute  the  company  general  agents  for  the 
corporation,  or  to  transfer  to  the  company  any 
powers,  or  to  create  any  relationship  between  the 
corporation  and  the  company  which  the  company 
are  prohibited  from  transferring  or  creating  by  the 
order  and  the  Electric  Lighting  Acts  1882  and 
1888,  and  particularly  by  sect.  11  of  the  Act  of 
1882,  the  intention  being  for  the  corporation  to 
give  to  the  company  every  facility  in  their  power 
For  carrying  out  this  agreement  without  trans- 
ferring or  assigning  any  of  their  power 3  or  duties 
under  the  order."  That  is  what  is  most  relied  on 
by  the  plaintiffs.  It  seems  to  me,  if  you  take  the 
agreement  as  a  whole  and  see  that  it  does  transfer 
"  powers  or  duties  under  the  order/1  it  is  impos- 
sible to  give  any  effect  to  a  statement  by  the 
parties  that  nothing  shall  be  deemed  to  do  so. 
If  the  agreement  does  transfer,  then  it  does 
transfer  them.  That  clause  is  merely  a  state- 
ment that  as  between  themselves,  so  far  as  they 
are  capable  of  contracting,  it  shall  not  be 
treated  as  transferring  or  assigning  any  of  their 
powers  or  duties.  If  the  agreement,  in  fact, 
does  it,  I  do  not  think  I  can  give  any  effect 
to  tbe  declaration  that  they  do  not  intend  to  do 
it  The  agreement  is  a  very  long  one,  but  there 
is  nothing  else  I  need  refer  to  except  the  last 
clause,  and  only  there  the  provision  that  the 
corporation  may  after  a  certain  time  compulsorily 
purchase,  not  only  the  buildings,  machinery, 
lines,  plant,  and  so  on,  but  the  goodwill  of  the 
business.  If  anything  were  wanted  to  confirm 
the  remarks  which  I  made  on  the  first  clause  of 
the  agreement  it  is  supplied  by  this  last  clause. 
It  is  obvious  that  the  idea  of  both  parties  was  to 
transfer  the  entire  business  of  supplying  elec- 
tricity to  the  town  of  Sudbury  from  the  corpora- 
tion, who  had  obtained  parliamentary  powers,  to 
the  company,  and  to  do  so  without  the  consent 
of  the  Board  of  Trade.  This  makes  it  unnecessary 
to  consider  any  further  question.  This  agree- 
ment is  prohibited  by  the  Act,  and  cannot  be 
enforced.  Therefore  the  action  must  be  dis- 
missed with  costs.  Judgmentfor  the  defendants. 

Solicitors:  Bel/rage  and  Co.,  agents  for  W. 
Bayly  Ransom,  Town  Clerk  of  Sudbury;  Le 
Brasseur  and  Oakley. 


KING'S  BENCH  DIVISION. 

Wednesday,  Aug.  9, 1905. 

(Before  Lord  Alverstone,  C. J.,  Lawbance  and 

Ridley,  JJ.) 

Agab  (app.)  v.  Nokes  and  another  (resps.)  (a) 

Public  health  (London) — Brain  communicating 
with  sewer — Nuisance — Taking  up  and  relaying 
drain — "  Reconstruction  "  or  "  repair  " — By- 
laws—Metropolis Management  Act  1855  (18  & 
19  Vict.  c.  120),  s.  202. 

The  London  County  Council  made  a  by-law  that 
a  person  who  should  entirely  or  partially  recon- 
struct any  pipe  or  drain  communicating  with 
a  sewer  should  deposit  plans  of  the  proposed 
work,  with  the  proviso  that  plans  should 
not  be  required  in  the  case  of  any  repair 
which  did  not  involve  the  entire  reconstruc- 
tion of  the  pipe  or  drain;  and  another  by* 
law  as  to  ventilation,  which  was  to  apply  to 
every  person  who  should  reconstruct  in  an  exist- 
ing ouilding  any  pipe  or  drain  communicating 
with  a  sewer. 

Premises  situate  in  the  metropolis  were  drained 
at  the  rear  by  a  line  of  pipes  which  took  the 
surface  water  drainage  of  the  premises  through 
two  gutties  in  the  yard  and  which  communicated 
with  a  sewer.  This  line  of  pipes  was  not  laid 
upon  concrete  and  was  not  ventilated,  and,  the 
drain  having  become  a  nuisance,  notice  was  served 
on  the  owner  to  abate  the  same.  The  owner 
opened  up  the  ground,  took  up  the  pipes,  most  of 
which  were  defective  or  broken,  and  relaid  the 
drain  in  the  same  line  upon  a  foundation  of 
concrete.  He  put  in  four  new  lengths  of  pipes 
and  a  new  gully  and  connection,  replacing 
in  the  drain  one  old  pipe  and  gully  only,  and 
leaving  in  the  ground  an  old  pipe  which  was 
not  defective. 

Held,  that  the  work  done  to  the  drain  was  a  "  re- 
construction" of  the  drain,  and  not  merely  a 
"  repair "  of  it,  and  that  the  by-laws  applied. 

Case  stated  by  the  metropolitan  police  magistrate 
sitting  at  Clerkenwell  Polioe-court. 

Two  complaints  were  preferred  by  Thomas  W. 
Agar  (the  appellant),  one  of  the  sanitary  inspec- 
tors acting  on  behalf  of  the  mayor,  aldermen, 
and  councillors  of  the  metropolitan  borough  of 
Islington,  against  W.  Frederics  Nokes  and  George 
Nokes  (the  respondents),  one  of  which  (herein- 
after called  the  first  complaint)  alleged  that  the 
respondents  did,  in  or  about  the  month  of  Nov. 
1904,  partially  reconstruct  the  drains  at  No.  13, 
Caledonian- orescent,  Caledonian-road,  within  the 
borough,  being  a  means  of  communicating  with 
a  sewer  and  the  traps  and  apparatus  connected 
therewith,  and  did  not  cause  a  deposit  in  dupli- 
cate to  be  made  with  the  sanitary  authority  of 
the  borough  of  such  plans,  sections,  and  particu- 
lars of  the  proposed  reconstruction  of  the  drains 
as  were  necessary  for  the  purpose  of  enabling  the 
authority  to  ascertain  whether  such  reconstruction 
was  in  accordance  with  the  statutory  provisions 
relative  thereto,  and  with  the  by-laws  of  th« 
London  County  Council  made  under  the  Metro- 
polis Management  Aot  1855,  s.  202,  contrary  to 
the  by-laws  under  the  statute  and  the  statute  in 
such  case  made  and  provided. 

The  second  complaint  alleged  that  on  or  about 
the  29th  Nov.  1904  the  respondents  reconstructed 

(a)  Beported  by  W.  W.  Orb,  Eaq.,  B*rri*t«r-at-L»w. 
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a  drain  immediately  communicating  with  a  sewer 
on  the  premises  No.  13,  Caledonian-crescent,  and 
did  not  comply  with  the  by-laws  of  the  London 
County  Council  made  under  sect.  202  of  the 
Metropolis  Management  Act  1855,  so  far  as 
regarded  the  ventilation  of  such  drain,  contrary 
to  the  Act  and  by-laws. 

These  complaints  were  by  consent  heard 
together  by  the  magistrate  on  the  30th  Dec.  and 
were  determined  by  him  on  the  13th  Jan.  1905, 
when  both  complaints  were  dismissed,  and  the 
appellant  was  ordered  to  pay  two  guineas  costs 
>n  each  summons  to  the  respondents. 

At  the  hearing  the  following  facts  were  admitted 
or  proved : — 

The  appellant  was  a  sanitary  inspector  appointed 
by  the  mayor,  aldermen,  and  councillors  of  the 
borough  of  Islington,  who  were  the  sanitary 
authority  for  the  borough,  and  was  acting  under 
their  direction,  and  the  respondents  were  the 
owners,  within  the  meaning  of  the  Metropolis 
Management  Acts  and  the  by-laws  made  there- 
under under  which  these  proceedings  were  taken, 
of  the  premises  in  question — No.  13,  Caledonian- 
crescent.     The  by-laws  were  annexed  to  the  case. 

The  premises  were,  prior  to  Nov.  1904,  drained 
at  the  rear  by  a  line  of  pipes  which  took  the 
surface  water  drainage  of  the  premises  through 
two  gullies  in  the  yard  thereof  and  the  waste  and 
slop  water  from  a  sink  in  the  wash-house  of  the 
premises,  and  such  pipes  joined  under  the  water- 
closet  of  the  adjoining  house,  No.  14,  Caledonian- 
crescent,  and  the  drain  from  the  water-closet  and 
the  combined  drain  from  the  point  of  juncture 
became  a  sewer.  The  sewer  was  relaid  by  the 
council  as  the  sanitary  authority,  and  the  sani- 
tary authority  did  not  ventilate  the  sewer.  The 
line  of  pipes  was  not  laid  in  or  upon  concrete 
and  was  not  ventilated. 

The  drain  formed  by  such  line  of  pipes  became 
so  defective  as  to  be  a  nuisance  and  injurious  and 
dangerous  to  health,  and,  in  order  to  remedy 
such  nuisance,  the  respondents  —  a  statutory 
notice  having  been  served  upon  them  by  the 
sanitary  authority — opened  the  ground  in  the 
yard,  broke  the  socket  of  a  pipe  near  the  point 
where  the  drain  joined  the  sewer,  and  removed 
from  their  position  the  defective  pipes  and  one  of 
the  gullies  with  its  connections,  and  the  other 
gully  into  which  the  sink  water  Howed  and  the 
pipe  next  to  it  were  removed  by  the  respondents 
from  the  trench  which  they  had  dug  and  placed 
on  the  surface  of  the  adjoining  ground  until 
replaced.  Some  of  the  pipes  were  found  to  be 
broken ;  others  were  broken  in  opening  the  drain, 
and  none  of  such  pipes  except  one  were  fit  to  be 
replaced,  and  new  pipes  were  substituted  for 
those  so  broken. 

The  respondents  restored  (to  use  a  neutral 
term)  the  drain  in  the  trenoh  from  which  the  old 
pipes  had  been  removed  by  laying  a  bed  of  con- 
crete at  the  bottom  of  the  trench  and  laying 
thereon  four  new  lengths  of  pipes  and  a  new 
gully  and  connection,  and  replaced  in  the  posi- 
tion shown  on  the  plan  one  pipe  only  with  the 
gully  attached  thereto  which  had  been  part  of 
the  drain  before  it  was  restored,  and  they  con- 
nected the  new  line  of  pipes  with  the  old  pipe 
which  had  been  left  in  the  ground  by  a  new 
double  socket  (which  old  pipe  was  never  disturbed 
except  as  aforesaid  and  was  not  defective).  The 
respondents  did  not  in  any  way  ventilate  the  new 


line  of  pipes.  The  borough  council  (the  sanitary 
authority)  tested  the  restored  line  of  pipes  with 
the  water  test,  and  found  it  perfect.  The  restored 
line  of  pipes  was  laid  on  the  same  line  and  on 
the  same  level  as  the  old  line  of  pipes.  The 
drain  formed  by  such  line  of  pipes  received  do 
soil  from  any  water-closet. 

As  regards  the  first  complaint,  it  was  contended 
on  the  part  of  the  appellant  that  upon  the  above 
facts  the  respondents  had  entirely  or  at  least 
partially  reconstructed  and  had  altered  at  the 
premises  certain  pipes  and  a  drain  being  the 
means  of  communicating  with  a  sewer  and 
apparatus  connected  therewith,  and  consequently 
had  committed  a  breach  of  by-law  2  of  toe  by- 
laws marked  A,  inasmnoh  as  they  had  not 
deposited  the  plans,  particulars,  and  sections 
therein  mentioned  or  any  of  them,  and  that  inas- 
much as  the  plans,  particulars,  and  sections  therein 
mentioned  were  required  to  be  such  as  were 
necessary  for  the  purpose  of  enabling  the  sanitary 
authority  to  ascertain  whether  the  entire  or  partial 
reconstruction  or  alteration  therein  mentioned  was 
in  accordance  with  the  statutory  provisions  rela- 
tive thereto,  and  with  any  by-laws  (being  the  by- 
laws marked  B)  made  under  sect.  202  of  the 
Metropolis  Management  Act  1855,  and  inasmuch 
as  such  by-laws  dealt  not  only  with  the  line  and 
fall  of  pipes,  but  also  with  the  proper  trapping  of 
gullies,  the  materials  of  drains,  the  laving  of 
drains  on  concrete,  the  jointing  of  drams,  the 
ventilation  of  drains,  and  other  matters  inde- 
pendent of  such  line  and  fall,  the  deposit  of 
such  plans,  sections,  and  particulars  was 
reasonably  necessary  where  the  drain  was  recon- 
structed or  partially  reconstructed,  although  on 
the  same  line  and  at  the  same  fall  as  the  drain 
which  it  replaced. 

It  was  contended  on  behalf  of  the  respondents 
that  upon  the  above  facts  there  had  not  been  a 
reconstruction  or  alteration  of  the  drain,  but  only 
a  repair,  and  that  only  those  portions  of  the  drain 
which  were  defective  were  replaced,  and  that  the 
work  which  had  been  done  by  the  respondents  as 
above  mentioned  amounted  only  to  the  repair  of 
the  drain  which  did  not  involve  the  alteration  or 
entire  reconstruction  of  anjr  pipe,  drain,  or  other 
means  of  communicating  witn  sewers  or  the  traps 
and  apparatus  connected  therewith,  and  that 
therefore  the  respondents  were  exempted  from 
the  set  of  by-laws  marked  A,  by  virtue  of  the 
proviso  at  the  end  of  the  second  of  such  by-laws. 

The  respondents  also  contended  that  the  by- 
laws were  unreasonable  because  no  provision  was 
made  in  them  for  notice  to  the  person  complained 
against. 

The  learned  magistrate  was  of  opinion,  as 
regards  the  first  complaint,  that  upon  the  above- 
mentioned  facts  the  work  done  by  the  respondents 
was  a  repair  within  the  meaning  of  the  proviso, 
and  not  a  reconstruction,  and  also  that  the  object 
of  the  deposit  of  the  plans,  sections,  and  par- 
ticulars was  not  to  control  the  materials  of  which 
the  drains  should  be  made,  but  to  see  that  the 
drain  was  made  in  a  suitable  way  as  regards  levels 
and  traps,  and  that  such  deposit  was  not  required 
by  the  by-laws  where  the  pipes  were  relaid  on  the 
same  level  and  on  the  same  line  as  the  pipes  which 
tbey  replaced. 

As  regards  the  second  complaint  it  was  con- 
tended on  behalf  of  the  appellant  that  within 
the  meaning  of  the  by-law  21  of  the  by-laws 
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marked  B  the  respondents  had  upon  the  facts 
above  stated  reconstructed  a  pipe  or  drain  or 
other  means  of  oommunicating  with  a  sewer  and 
certain  apparatus  connected  threwith,  and  that 
therefore  by-law  8  of  those  by-laws,  as  to  ventila- 
tion of  drains,  applied  to  the  respondents,  and 
that  they  had  committed  a  breach  of  such 
by-laws  by  not  providing  any  means  of  ventilation 
for  the  drain  as  so  laid  or  reconstructed  as  above 
mentioned. 

It  was  contended  on  behalf  of  the  respondents 
that  upon  the  facts  above  stated  they  had  not  so 
reconstructed  any  pipe  or  drain  or  other  means  of 
communicating  with  a  sewer  or  apparatus  as 
above  mentioned,  and  that  therefore  the  by-laws 
marked  B  did  not  apply;  the  respondents  also 
contended  that  these  by-laws  were  unreasonable 
because  no  provision  was  made  in  them  for 
notice  to  the  person  complained  against. 

The  magistrate  was  of  opinion  that  upon  the 
facts  above  proved  or  admitted,  the  contention 
of  the  respondents  was  correct  without  going  into 
the  question  of  the  validity  of  the  by-laws,  and  he 
therefore  dismissed  both  the  complaints. 

The  questions  for  the  opinion  of  the  court 
were :  Whether  upon  the  facts  above  stated  and 
admitted,  the  respondents  committed  a  breach  of 
any  of  the  by-laws  marked  A ;  and  whether  they 
committed  a  breach  of  any  of  the  by-laws 
marked  B. 

If  the  court  should  be  of  opinion  that  the 
respondents  did  commit  a  breach  of  the  by-laws 
marked  A,  then  the  first  summons  and  complaint 
was  to  be  remitted  to  the  magistrate  for  further 
adjudication.  If  the  court  should  be  of  opinion 
that  no  such  offence  was  committed,  then  the 
dismissal  of  the  complaint  was  to  stand ;  and  so 
as  to  the  second  summons  and  complaint. 

Under  the  by-laws  marked  A — which  were  by- 
laws made  by  the  London  County  Council  under 
the  Metropolis  Management  Act  1855  (18  &  19  Vict, 
c.  120),  s.  202,  and  the  Metropolis  Management  Acts 
Amendment  (By-laws)  Act  1899  (62  &  63  Vict, 
c.  15),  and  confirmed  on  the  28th  July  1903— by- 
law No.  2  provided  as  follows,  under  the  heading 
"Addition  to,  partial  construction,  entire  or 
partial  reconstruction,  or  alteration  of,  a  drainage 
system": 

No.  2.  Every  person  who  shall  make  any  addition  to, 
partially  construct,  entirely  or  partially  reconstruct, 
or  alter  any  pipes,  drains,  or  other  means  of  oom- 
municating  with  a  sewer,  or  the  tra^s  and  apparatus 
connected  therewith,  shall  be  deemed  to  have  satisfied  the 
foregoing  by-law  No.  1  if  he  shall  oause  a  deposit  to  be 
made  (in  the  manner  therein  provided)  of  only  such 
plans,  sections,  and  particulars  of  the  proposed  addition, 
partial  construction,  entire  or  partial  reconstruction,  or 
alteration  as  may  be  necessary  for  the  purpose  of 
enabling  suoh  authority  to  ascertain  whether  suoh  addi- 
tion, partial  oonstrnothm,  entire  or  partial  reconstruc- 
tion, or  alteration  is  in  accordance  with  the  statutory  pro- 
visions relative  thereto,  and  with  any  by-laws  made  under 
loot  202  of  the  Metropolis  Management  Aot  1855,  and, 
if  in  any  oaae  plans  and  sections  have  been  previously 
deposited  in  oonformity  with  the  foregoing  by-law  No.  1, 
it  shall  be  sufficient  for  him  to  give  in  writing  with  the 
deposit  the  date  of  the  previous  deposit,  and  to  show 
the  new  work  on  the  plans  and  sections  to  be  deposited 
and  only  so  much  of  the  existing  work  as  will  enable  the 
sanitary  authority  to  see  the  relative  positions  of  the 
new  and  old  work.  Provided  that  this  by-law  shall  not 
be  deemed  to  require  the  deposit  of  any  plans,  sections, 
or  particulars  in  the  ease  of  any  repair  which  dots  not  , 


involve  the  alteration  or  the  entire  reconstruction  of  any 
pipe,  drain,  or  other  means  of  communicating  with 
sewers,  or  the  traps  and  apparatus  connected  therewith." 

In  the  set  of  by-laws  marked  B  (made  by  the 
county  council  under  the  same  section  and 
confirmed  in  Nov.  1900),  by-law  No.  8  con- 
tained provisions  for  ventilating  the  drains  of 
new  buildings,  and  by-law  No.  21  provided  as 
follows : 

No.  21.  These  by-laws  shall,  so  far  as  practicable, 
apply  to  any  person  who  shall  construct  or  reconstruct 
any  pipe  or  drain  or  other  means  of  oommunioating  with 
sewers,  or  any  trap  or  apparatus  connected  therewith, 
so  far  as  he  shall  effect  any  suoh  works  in  any  building 
erected  before  the  confirmation  of  these  by-laws,  as  if 
the  same  were  being  constructed  in  a  building  newly 
erected. 

Sect.  202  of  the  Metropolis  Management  Act 
1855  (18  &  19  Vict  c.  120)  gives  the  authority 
power  to  make  by-laws  for  "regulating  the 
dimensions,  form,  and  mode  of  construction,  and 
the  keeping,  cleansing,  and  repairing  of  the  pipes, 
drains,  and  other  means  of  communicating  with 
sewers,  and  the  traps  and  apparatus  connected 
therewith."  T 

Sect.  2  of  the  Metropolis  Management  Acts 
Amendment  (By-laws)  Act  1899  (62  &  63  Vict, 
c.  15)  provides : 

The  powers  of  the  London  County  Council  for  making 
by-laws  under  section  two  hundred  and  two  of  the 
Metropolis  Management  Aot  1855  shall  extend  and 
apply  to  authorise  the  oounoil  to  make  by-laws  for  the 
following  purpose:  Requiring  persons  about  to  oon- 
struot,  reconstruct,  or  alter  the  pipes,  drains,  or  other 
means  of  oommunioating  with  sewers,  or  the  traps  and 
apparatus  oonneoted  therewith,  to  deposit  with  the 
sanitary  authority  of  the  district  suoh  plans,  sections, 
and  particulars  of  the  proposed  construction,  recon- 
struction, or  alteration  as  may  be  necessary  for  the 
purpose  of  ascertaining  whether  suoh  construction, 
reconstruction,  or  alteration  is  in  accordance  with  the 
statutory  provisions  relative  thereto,  and  with  any  by- 
laws made  under  the  said  section.  Provided  that  any 
suoh  by-laws  shall  not  require  the  deposit  of  any  plan 
or  section  in  the  case  of  any  repair  which  does  not 
involve  the  alteration  or  the  entire  reconstruction  of 
any  such  pipe,  drain,  or  other  means  of  oommunioating 
with  sewers,  or  the  traps  and  apparatus  oonneoted  there- 
with. 

Danckwerts,  K.O.  {Courthope-Munroe  with  him) 
for  the  appellant. — The  magistrate  was  wrong  in 
holding  that  what  was  done  was  a  "  repair  "  only 
within  the  meaning  of  the  proviso  in  by-law 
No.  2.  The  work  done  to  this  pipe  was  practically 
a  reconstruction  of  the  whole  pipe.  The  old  pipes 
were  almost  all  defective,  and  it  was  necessary  to 
replace  them  with  new  pipes.  The  line  of  pipes 
before  this  work  was  done  was  not  laid  in  con- 
crete. The  respondents  renewed  the  whole  drain 
upon  a  different  principle,  laying  the  pipes  upon 
a  concrete  foundation.  The  respondents  entirely 
reconstructed  a  new  drain  within  the  meaning  of 
these  by-laws.    He  referred  to 

Kingslcmd  v.  Haben,  90  L.  T.  fiep.  449 ; 
Metropolitan   Industrial    Dwellings  Company  v. 
Long,  68  J.  P.  113. 

Lush,  K.C.  (S.  A.  Kyffin  with  him)  for  the 
respondents. — The  sole  question  is  whether  there 
was  any  evidence  upon  whioh  the  magistrate 
could  find  as  he  did,  and  whether  he  has  gone 
wrong  upon  any  point  of  law.  If  there  is  any 
difference  between  repair  and  reconstruction  it  is 


462 


MAGISTRATES'  CASES. 


K.B.  Div.] 


Agar  (app.)  v.  Nokbs  and  another  (reaps.). 


[KB.  Dit. 


a  question  of  degree,  and  therefore  a  question  for 
the   magistrate.       There    may   be   work    done 
which  involves  the  relaying  of  every  single  pipe ; 
that  might  be  reconstruction  within  by-law  2. 
But  the  mere  fact  that  a  person  is  putting  in  a 
new  pipe  for  an  old  one  does  not  involve  as  a 
matter  of  law  the  consequence  that  that  person  is 
reconstructing  the  drain ;  if  it  involved  that  con- 
sequence, persons  would  be  very  slow  to  put  in 
new  pipes,  as  in  such  case  they  would  be  brought 
within  the  operation  of  these  by-laws.    It  does  not 
of  necessity   involve    reconstruction,    though  in 
some  cases  it  may  do  so ;  and  the  court  cannot 
interfere  unless  they  go  the  length  of  saying  that 
the  substitution  of  a  new  pipe  for  an  old  one  is  in 
every  case  as  a  matter  of  law  the  reconstruction 
of  a  new  drain.     The  first  summons  was  for 
partially  reconstructing  the  drain,  but  by    the 
proviso  to  by-law  2 — which  controls  the  opera- 
tion of  the   by-law — that  is  taken  out   of    the 
operation    of    the    by-law,    inasmuch    as    it    is 
"  repair  "  not  involving  the  entire  reconstruction 
of  the  drain.     Then,  with  regard  to  the  second 
summons,  to    bring  the  case  within    by-law  8, 
as  to  ventilation  of  new  buildings,  there  must  be, 
under  by-law  21,  a  reconstruction  of  the  drain. 
The  respondents  were  not  erecting  a  new  building 
and  therefore  by-law  8  does  not  apply ;  and  by- 
law 21  does  not  apply,  because  there  was  not  a 
reconstruction  of  a  drain. 

DanckwerU,  K.O.  in  reply. 

Lord  Alvbbstonb,  C.J. — This  case  cannot  be 
said  to  be  free  from  difficulty,  and  if  the  learned 
magistrate  had  really  found  that  in  his  opinion 
what  was  done  to  these  pipes  in  this  case  was  as  a 
matter  of  fact  "repair/1  as  distinguished  from  "  re- 
construction," I  think  counsel  for  the  respon- 
dents would  have  been  right  in  contending  that 
this  court  could  not  deal  with  the  matter,  out  I 
do  not  think  that  that  is  what  the  magistrate 
meant  to  state  for  our  opinion.  He  has  stated  all 
the  facts,  and  has  then  stated  the  contentions  of 
the  appellant  and  of  the  respondents  respectively, 
and  at  the  end  of  the  case  he  states :  "  I  was  of 
opinion  that  upon  the  facts  above  proved  or 
admitted  the  contention  of  the  respondents  was 
correct."  That  is  not  a  finding  which  would  put 
the  appellant  out  of  court,  and  therefore  it  is 
necessary  for  us  to  consider  the  matter  further. 
As  far  as  the  by-law  dealing  with  ventilation  is 
concerned — by.  law  No.  8 — it  seems  to  me  almost 
impossible  to  Eay  that  what  was  done  in  this  case 
was  not  reconstruction.  Then  by-law  No.  21, 
which  is  not  complicated  by  any  proviso,  provides 
that  that  set  of  by-laws  shall,  as  far  as  practicable, 
apply  to  a  person  who  shall  construct  or  recon- 
struct aoy  pipe  or  drain  or  other  means  of  com- 
municating with  sewers,  or  any  tiap  or  apparatus 
connected  therewith,  in  the  case  of  an  old  build- 
ing, as  if  the  same  were  constructed  in  a  newly 
elected  building.  Now,  what  was  done  in  this 
case  was  that  through  the  whole  of  the  respon- 
dents' premises  this  drain  was  relaid  on  concrete, 
there  being  no  concrete  before,  and  new  pipes 
were  put  in  with  the  exception  of  the  old  pipe  and 
gully  at  the  south  end,  which  were  replaced,  and 
one  or  two  old  pipes  which  were  left  in  at  the 
other  extremity  of  the  drain.  Now,  unless  counsel 
for  the  respondents  can  contend  under  this  by-law 
that  the  use  of  the  old  pipes  prevents  the  work 
from  being  reconstruction  of  those  pipes,  we  have 


got  to  consider  whether,  construing  the  by-law 
fairly,  what  was  done  in  this  case  amounts  to 
reconstruction.    It  seems  to  me  that  the  whole 
drain  from  the  two  gullies  down  to  the  old  pipe 
which  communicated  with  the  sewer  was  recon- 
structed.   The  drain  does  communicate  directly 
with  the  sewer,  and,  having  regard  to  the  import- 
ance of  such  matters,  I  should  have  thought  that 
this  by-law  for  ventilation  ought  to  apply  to  the 
case  where  a  person  has  reconstructed  in  this 
&ense  the  whole  of  the  drains  upon  his  promises. 
I  therefore  come  to  the  conclusion  that  in  this 
case  there  was  a  reconstruction  of  the  drain  within 
by-law  21;  and  in  doing  so  I  am  not  putting 
mv  decision  on  a  single  new  pipe  having  been 
laid.    I  think  the  criticism  of  counsel  for  the  re- 
spondents is  quite  a  right  one,  that  the  putting 
a  single  new  pipe  into  a  drain  is  not  reconstruc- 
tion.   To  bring  a  case  of  the  kind  within  these 
by-laws  the  pipe  must  be  a  pipe  which  communi- 
cates with  a  sewer  and  is  used  as  an  alternative 
for  a  drain ;  but  this  is  not  the  case  of  a  broken 
pipe  being  replaced  by  a  new  one,  and  then  the 
whole  thing  being  called  reconstruction.    It  is,  in 
fact,  the  case  of  the  reconstruction  of  this  drain 
from  the  point  where  the  surface  water  comes  into 
it  until  it  meets  the  old  pipe.    With  regard  to 
the  summons  under  by-law  2  of  the  other  set  of 
by-laws — marked  A— for  not  depositing  plans,  the 
matter  seems  to  me  to  be  much  more  difficult, 
but  from  the  point  of  view  of  reconstruction  1 
think  that  the  case  comes  within  that  by-law 
also  as  reconstruction.    Counsel  for  the  reepon- 
dents  relied  mainly  upon  the  words  in  the  proviso : 
"  Provided  that  this  by-law  shall  not  be  deemed 
to  require  the  deposit  of  any  plans,  sections,  or 
particulars  in  the  case  of  any  repair  which  does 
not  involve  the  alteration  or  the  entire  recon- 
struction of  any  pipe,  drain,  or  other  means  of 
communicating  with  sewers  or  the   traps  and 
apparatus  connected  therewith."     I  think  it  is 
quite  clear,  as  counsel  for  the  respondents  very 
properly  put  it,  that  the  mere  putting  in  of  one  or 
more  new  pipes  into  an  old  drain  would  not  he 
reconstruction  of  the  drain.    On  the  other  hand, 
work  of  this  kind  done  to  a  drain  does  nor,  in 
my  judgment,  cease  to  be  reconstruction  because 
the  respondents  in  doing  the  work  which  they  did 
do  in  this  case  used  the  old  pipe  and  gully.  In  my 
opinion  we  ought  to  look  at  the  real  and  sub- 
stantial work  that  has  been  done.    The  drain  has 
been  pulled  up;  concrete  has  been  put  in  as  a 
foundation,  ana  new  pipes  have  been  laid  upon  that 
foundation ;  one  old  pipe  and  one  old  gully  have 
been  used,  and  that  seems  to  me  to  be  entire 
reconstruction  of  the  drain.    It  therefore  seems 
to  me  that  the  appeal  must  succeed  upon  both 
points. 
Lawbancb,  J. — I  agree. 

Ridley,  J. — I  agree,  though  I  must  say  that  I 
felt  some  difficulty  in  the  matter. 

Appeals  allowed.    Case  remitted  to  the  magis- 
trate. 

Solicitor  for  the  appellant,  A.  M.  BramalL 
Solicitors  for  the  respondents,  Stanley  Evans 
and  Co. 
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Thursday,  Aug.  10, 1905. 

(Before  Lord  Alvbbstonb,  G.J.,  Lawbancb 

and  Ridlhy,  JJ.) 

Howard  (app.)  v.  Daniels  (reap.),  (a) 

Metropolis  —  Privy  —  Emptying  of — "Street  or 
public  place  " — Privy  on  private  property  adjoin- 
ing public  road — Emptying  of,  during  prohibited 
hours — Offence — Metropolitan  Police  Act  1839 
(2  &  3  Vict.  c.  47),  t .  60,  subs.  4. 

Sect.  60  of  the  Metropolitan  Police  Act  1839  pro- 
vides that  "  Every  person  who  in  any  street  or 
public  place  within  the  limits  of  the  metropolitan 
police  district  shall  be  guilty  of  any  of  the  fol- 
lowing offences  shall  be  liable  to  a  penalty" — that 
i»  to  say,  (4)  "  Every  person  who  shall  empty 
.  .  .  any  privy  between  the  hours  of  six  in  the 
morning  and  twelve  at  night." 

Held,  that  the  provision  %n  sub-sect.  4,  as  to  the 
emptying  of  privies,  is  not  limited  to  the  case  of 
privies  which  are  actually  in  "  any  street  or  public 
place"  but  applies  to  and  includes  the  case  of 
privies  which  are  in  private  property,  but  which 
closely  adjoin  "  any  street  or  public  place  " ;  and, 
therefore,  a  person  may  be  convicted  under  the 
sub-section  who,  during  the  prohibited  hours, 
empties  a  privy  situate  on  private  property 
some  forty  yards  from  the  nearest  street  or  public 
place. 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Middlesex,  sitting  at  Uxbridge  and 
acting  in  and  for  the  petty  sessional  division  of 
Uxbridge. 

An  information  was  preferred  on  the  16th  Jan. 
1905  by  William  Daniels,  of  Uxbridge,  police 
inspector  (the  respondent),  under  2  &  3  Vict.  c.  47 
(the  Metropolitan  Police  Act  1839),  s.  60,  sub-s.  4, 
against  George  Howard  (the  appellant),  of  Hayes, 
in  the  county  of  Middlesex,  a  labourer,  for  that 
he,  the  appellant,  on  the  5th  Jan.  1905,  at  the 
parish  of  Hayes,  in  the  county  of  Middlesex,  and 
within  the  metropolitan  police  district,  did  unlaw- 
fully empty  a  privy  at  Clayton-road  between  the 
hours  of  six  in  the  morning  and  twelve  at  night 
—namely,  at  9.20  p.m. — contrary  to  the  statute. 
This  information  was  heard  and  determined  by 
the  justices  at  a  petty  sessions  on  the  23rd  Feb., 
and  upon  such  hearing  they  convicted  the  appel- 
lant of  the  offence,  and  fined  him  the  sum  of  10s,, 
including  costs. 

The  Metropolitan  Police  Act  1839  (2  &  3  Vict, 
c.  47)  provides : 

Seofc.  60.  Every  person  who,  in  any  street  or  pnblio 
place  within  the  limits  of  the  metropolitan  police 
district,  shall  be  guilty  of  any  of  the  following  offences 
■ball  be  liable  to  a  penalty  not  more  than  forty  shillings 
for  evny  suoh  ofFenoe  (that  is  to  say) :  (1)  Every 
person  who  in  any  thoroughfare  shall  bnrn,  dress,  or 
cleanse  any  cork  or  hoop,  cleanse,  fire,  wash,  or  scald  any 
ouk  or  tnb,  or  hew,  saw,  bore,  or  cat  any  timber  or 
stone,  or  slack,  sift,  or  screen  any  lime.  (2)  Every 
person  who  shall  throw  or  lay  in  any  thoroughfare  any 
ooals,  stones,  slates,  shells,  lime,  brioks,  timber,  iron,  or 
other  materials  (except  building  materials  or  rubbish 
thereby  oooasioned,  which  shall  be  placed  or  inclosed  so 
as  to  prevent  any  mischief  happening  to  passengers). 
(3)  Every  person  who  in  any  thoroughfare  shall  beat 
or  shake  any  carpet,  rug,  or  mat  (except  doormats  before 
the  hour  of  eight  in  the  morning)  or  throw  or  lay  any  dirt, 
litter,  or  ashes,  or  any  carrion,  fish,  offal,  or  rubbish, 
or  throw  or  cause  any  aucb.  thing  to  fall  into  any  sewer 
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pipe  or  drain,  or  into  any  well,  stream,  or  watercourse, 
pond,  or  reservoir  for  water,  or  cause  any  offensive 
matter  to  run  from  any  manufactory,  brewery,  slaughter- 
house, butcher's  shop,  or  dunghill,  into  any  thoroughfare 
or  any  uncovered  place,  whether  or  not  surrounded  by  a 
wall  or  fenoe.  ...  (4)  Every  person  who  shall 
empty  or  begin  to  empty  any  privy  between  the  hours 
of  six  in  the  morning  and  twelve  at  night,  or  remove 
along  any  thoroughfare  any  night  soil,  soap  lees, 
ammoniaoal  liquor,  or  other  such  offensive  matter, 
between  the  hours  of  six  in  the  morning  and  eight  in 
the  evening.  ...  (5)  Every  person  who  shall  keep 
any  pigsty  to  the  front  of  any  street  or  road  in  any  town 
within  the  said  district,  not  being  shut  out  from  such 
street  or  road  by  a  sufficient  wall  or  fenoe,  or  who  shall 
keep  any  swine  in  or  near  any  street  or  in  any  dwelling 
so  as  to  be  a  oommon  nuisance. 


Upon  the  hearing  of  the  information  the  follow- 
ing facts  were  admitted  or  proved  before  the 
justices :  (a)  That  between  9.20  p.m.  and  twelve 
midnight  on  the  5th  Jan.  1905  the  defendant  was 
seen  by  a  police  constable  to  be  engaged  in 
emptying  a  privy  cesspool  on  inclosed  ground, 
being  the  private  works  of  Messrs.  Arthur  Lee 
and  Brothers  Limited,  which  works  abutted  on 
Clayton-road,  in  the  parish  of  Hayes.  Clayton- 
road  was  a  public  place  within  the  meaning  of 
2  &  3  Vict.  c.  47,  s.  60.  (6)  The  spot  occupied  by 
the  privy  cesspool  and  at  which  it  was  emptied 
was  situated  on  the  private  property  of  Messrs. 
Arthur  Lee  and  Brothers  Limited,  and  was  forty 
yards  and  upwards  from  the  nearest  street  or 
public  place — namely,  Clayton-road,  (c)  The  con- 
tents of  the  cesspool  were  deposited  into  a  regula- 
tion nightcart,  and  conveyed  through  the 
entrance  gates  of  the  works  and  thence  across 
the  Clayton-road  into  a  field  on  the  opposite  side 
of  the  road. 

It  was  contended  on  behalf  of  the  appellant 
that  no  offence  had  been  committed,  inasmuch  as 
the  statute  required  the  act  complained  of  to  be 
committed  in  a  street  or  public  place. 

The  justices  were  of  opinion  that,  having 
regard  to  the  wording  of  the  various  sub- 
sections to  sect.  60  of  2  &  3  Yiot.  c.  47,  the 
preliminary  words  of  sect.  60 — namely.  "  That 
every  person  who  in  any  street  or  public  place 
within  the  limits  of  the  metropolitan  police 
district  shall  be  guilty  of  any  of  the  following 
offences  shall  be  liable  to  a  penalty  not  more 
than  forty  shillings  for  every  such  offence  (that  is 
to  say)/'  did  not  govern  the  whole  of  the  sub- 
sections to  such  section,  and  that  if  all  the 
offences  contained  in  the  various  sub-sections 
must  be  committed  in  a  "street,"  or  "public 
place,"  then  the  word  "  thoroughfare "  used 
in  sub- sects  1,  2,  and  3  would  be  superfluous. 
They  were  also  of  opinion  that  the  intention 
of  the  Act  was  to  prevent  annoyance  to  the 
residents  and  to  the  public  by  prohibiting  the 
emptying  of  privies  before  twelve  o'clock  at  night, 
whether  in  a  street  or  public  place  or  not,  and 
that  therefore  the  appellant  was  guilty  of  an 
offence  under  the  Act  in  emptying  the  privy 
cesspool  between  the  hours  of  9.20  p.m.  and  twelve 
midnight. 

If,  contrary  to  their  view,  the  words  "  in  any 
street  or  public  place  "  govern  all  the  sub-sections, 
they  were  of  opinion  that,  having  regard  to  their 
language,  and  especially  the  language  of  sub- 
sects.  5  and  8,  the  words  might  be  read  in  the  sense 
of  "  adjoining  any  street  or  public  place,"  as  a  house 
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situate  on  private  land  abutting  on  a  street  might 
be  described  as  situate  "in  a  street."  The  privy 
was  situate  on  private  ground  abutting  on  a  public 
place — namely,  Clayton-road — and  they  were  of 
opinion  that  it  was  in  fact  sufficiently  near  the 
road  to  come  within  the  purview  of  sect.  60, 
sub-sect.  4. 

The  question  for  the  decision  of  the  court  was 
whether  upon  the  foregoing  facts  the  justices  came 
to  a  correct  determination  in  point  of  law  and  on 
the  construction  of  the  statute.  If  yea,  the  con- 
viction was  to  stand ;  if  nay,  to  be  quashed. 

Schiller  for  the  appellant. — The  justices  were 
wrong  in  law  in  holding  that  the  words  in  the 
beginning  of  sect.  60,  "  in  any  street  or  public 
place,"  do  not  govern  tbe  words  in  sub-sect.  4, 
under  which  this  summons  was  taken  out.  The 
particular  offence  charged  here  was  for  unlaw- 
fully emptying  a  privy  between  six  o'clock  in  the 
morning  and  twelve  o'clock  at  night,  con- 
trary to  the  statute.  The  statute  in  sect.  60 
expressly  says  that  every  person  who  "in  any 
street  or  public  place'  is  guilty  of  any  of 
the  offences  subsequently  specified  shall  be  liable 
to  a  penalty.  To  constitute  an  offence  under 
this  section  the  offence  must  be  committed 
in  a  street  or  public  place.  In  this  case  the  place 
where  the  privy  was  emptied  was  on  private 
ground,  so  that  the  particular  offence  charged 
was  not  within  the  section  at  all,  and  the  section 
does  not  apply  to  it.  Nothing  was  done  in  a 
"  street  or  public  place,"  except  the  carting  of  the 
contents  across  the  street,  and  that  was  not  done 
except  in  a  regulation  cart,  and  was  not  done 
within  prohibited  hours.  The  whole  process  of 
emptying  was  done  before  the  appellant  got  to 
any  street  at  all ;  and  if  the  preamble  at  the 
beginning  of  the  section  is  not  to  apply  to  sub- 
sect.  4,  then  it  is  difficult  to  see  what  power  the 
justices  have  to  inflict  any  penalty  under  the 
section,  because  it  is  difficult  to  see  how  one  por- 
tion of  the  words  in  the  preamble  can  apply  and 
another  portion  not  apply.  Then  with  regard  to 
the  opinion  of  the  justices  that  the  words  "  in  a 
street"  would  be  satisfied  by  "  adjoining  "  a  street, 
the  answer  is  that  when  the  section  means 
"near"  a  street  it  says  so,  as  in  sub-sect.  5, 
where  it  uses  the  words  "  in  or  near  "  any  street, 
thereby  contrasting  "  in  "  a  street  with  "  near  " 
a  street.  So,  in  sub- sect.  8,  the  words  are  "  in  or 
adjoining  "  any  thoroughfare,  showing  that  "  in  " 
a  thoroughfare  is  different  from  "  adjoining "  a 
thoroughfare.  What  the  section  applied  to  is  this, 
that  if  a  person  is  going  to  empty  a  cesspool  in 
such  a  way  as  necessitates  it  being  emptied  from 
the  cesspool  into  a  cart  in  the  public  street,  he 
cannot  do  that  within  the  prohibited  hours. 

A.  12.  Qill  for  the  respondent. — The  decision  of 
the  justices  was  right.  The  correct  answer  to 
the  appellant's  contention  is  that  given  by  the 
justices  at  the  end  of  the  case,  where  they  say 
that  the  words  "  in  any  street  or  public  place " 
may  be  read  in  the  sense  of  "  adjoining  any  street 
or  public  place."  This  section  is  the  only  section 
which  deals  with  the  emptying  of  privies,  and 
therefore,  if  the  respondent's  contention  is  not 
correct,  it  would  follow  that  if  a  privy  were  one 
yard  only  from  the  public  street  it  could  be 
emptied  at  any  time.  It  is  impossible  to  give 
any  meaning  to  the  words  unless  they  are 
read  in  the  sense  of  "adjoining"    the    street, 


as  privies  are  not  in  the  street  properly  so  called. 
In  ordinary  language  it  is  said  that  a  house  is 
"in"  a  certain  street,  whereas  in  fact  it  is  in 
private  property  adjoining  the  street,  and  so  a 
privy  may  be  said  to  be  in  a  street  although  in 
fact  it  is  in  private  property  adjoining  the  street, 
and  just  as  it  is  said  that  the  houses  are  in  the 
street  so  it  may  be  said  that  the  privies  are  in 
the  street.  That  the  section  is  dealing  with 
private  property  is  clear  from  the  words  m  sub- 
sect.  5,  "  or  in  any  dwelling,"  and  from  the  words 
in  sub- sect.  8.  A  person  may  be  convicted  of 
indecency  in  a  public  place  if  the  act  be  done  in 
a  place  where  many  persons  may  see  it,  although 
the  act  itself  is  done  on  private  property  and  not 
in  a  room : 

Reg.  t.  ThalUnan,  9  L.  T.  Rep.  425  ;  33  L.  J.  58, 
M.  C. 

SchiUer  in  reply. — Sub-sect.  4  has  nothing  to 
do  with  private  property,  but  merely  prevents  a 
person  from  emptying  the  contents  of  a  privy  in 
a  street  except  between  certain  hours,  and  from 
carting  those  contents  along  any  thoroughfare 
except  during  certain  hours.  The  distinction  in 
the  wording  of  the  sub-sections  is  between  a  street 
which  is  not  a  thoroughfare  and  a  street  which  is. 

Lord  Alvebstonb,  0.  J. — I  think  we  ought  not 
to  interfere  in  this  case.  The  section  which  we 
have  to  construe  in  this  Act,  which  was  passed  in 
1839,  is  curiously  worded ;  but  counsel  for  the 
appellant,  in  order  to  succeed,  must  make  out  that 
the  words  "in  any  street  orlpublic  place"  are  words 
of  limitation.  On  the  other  side  it  was  argued 
that  the  words  are  words  of  description,  and  that 
they  were  inserted  in  order  to  exclude  private 
property  which  had  no  relation  to  a  street,  and 
that  they  were  not  intended  to  limit  the  offence 
to  something  dene  in  the  street.  Now,  no  one 
would  suggest  that  a  privy  was  in  a  street  or  a 
public  place,  and  counsel  for  the  appellant  has 
ingeniously  suggested  that  the  words  were  meant 
to  cover  the  case  of  carts  standing  in  the  street 
and  drawing  up  the  sewage  from  the  cesspool  hj 
means  of  a  pipe.  That  is  a  very  ingenious 
explanation,  but  it  would  cover  only  a  very  small 
percentage  of  the  cases  occurring  in  connection 
with  the  cesspools  emptied  since  the  passing  of 
this  Act  in  1839.  But,  however  that  may  he, 
I  think  we  ought  not  to  construe  this  section  by 
confining  its  operation  to  a  limited  class  of 
methods  of  emptying  cesspools  to  which  it  might 
apply.  Looking  at  other  passages  and  words 
in  this  long  section,  it  is  quite  plain  that  some  of 
them,  at  any  rate,  cannot  be  held  to  apply  to 
things  done  in  the  street  or  in  a  public  place.  1 
think,  therefore,  that  with  reference  to  this 
particular  sub- section,  the  words  "in  any  street 
or  public  place "  were  meant  to  include  things 
done  in  a  street  or  in  a  place  abutting  upon  a 
street,  the  words  "in  any  street"  being  used 
in  the  same  sense  as  when  we  jspeak  of  a  house 
being  in  a  street  when  it  really  adjoins  the  street 
In  this  case  the  justices  have  found  that  the 
place  in  question  abutted  on  the  street — Olay  ton- 
road.  It  seems  to  me,  therefore,  that  the 
magistrates  were  right  in  adopting  the  view 
which  has  been  urged  before  us  by  counsel  for 
the  respondent,  that  for  the  purpose  of  this 
offence  the  sub- section  does  not  mean  a  privy 
actually  in  the  street,  but  means  one  which  so 
closely  adjoins  the  street  as  that  it  may  be  said 
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to  be  in  the  street.  The  only  effect  of  that  is  that 
a  person  cannot  empty  it  except  within  the  hoars 
specified  in  the  sub- section — that  is,  between 
twelve  in  the  night  and  six  in  the  morning.  I 
was  at  first  impressed  by  the  argument  that,  as 
carting  the  contents  was  allowed  between  eight 
id  the  evening  and  six  in  the  morning,  there  was 
no  reason  why  emptying  should  not  also  be 
allowed.  That  goes  too  far,  because  the  pro- 
visions of  the  sub-section  as  to  carting  are  quite 
independent  of  those  relating  to  the  emptying. 
It  is  quite  plain  that  the  actually  offensive  act  of 
carrying  the  contents  along  a  street  might  be 
done  independently  of  the  place  where  those  con- 
tents oame  from.  I  come  to  the  conclusion  that 
the  provision  that  the  emptying  of  privies  must 
be  done  within  the  hours  mentioned  is  nob  cut 
down  by  applying  to  it  the  strict  words  "  in  any 
street  or  public  place  "  in  the  way  suggested,  and 
that  the  magistrates  were  right  in  holding  that 
the  receptacle  or  privy  in  this  case  was  one  the 
emptying  of  which  within  the  prohibited  hours 
brought  the  appellant  within  the  sub-section.  I 
think/therefore,  that  the  appeal  must  be  dismissed. 
Lawbance,  J. — I  agree. 

Ridley,  J. — I  agree.  A        ,  , .     .      , 

°  Appeal  dismissed. 

Solicitors :  for  the  appellant,  Harvey  and  Green, 
Uxbridge;  for  the  respondent,  Wontner  and  Sons. 


Thursday,  June  29, 1905. 

(Before  Lord  Alvbrstonb,  0. J.,  Phillimobb 

and  Jslf,  JJ.) 

Rex  v.  Mow  att  ;  Ex  parte  Holbobn 

Union,  (a) 

Metropolis  —  Poor — Provision  of  casual  wards 
— Metropolitan  Common  Poor  F and—Land  on 
which  wards  built — Payment  for  lands. 

The  H.  Union  acquired  in  1838  and  1849  certain 
land  upon  which  were  erected  casual  wards, 
the  money  for  their  erecting  having  been 
borrowed,  which  was  repaid  by  instalments  out 
of  the  Metropolitan  Common  Poor  Fund.  The 
H.  Union  sought  to  recover  the  value  of  the  land 
out  of  the  Metropolitan  Common  Poor  Fund  in 
the  half  year  ending  Michaelmas  1903. 

Held,  that  this  sum  could  not  be  recovered  in  one 
half  year,  and  rules  nisi,  directed  to  the  auditor 
who  had  disallowed  the  item,  for  a  certiorari  to 
quash  the  disallowance,  and  for  a  mandamus  to 
grant  a  certificate  of  allowance,  accordingly 
quashed. 

Quaere,  whether  the  H.  Union  were  not  entitled  to 
the  fair  value  of  the  land  for  the  half  year  out 
of  the  Metropolitan  Common  Poor  Fund. 

Cause  shown  against  rules  nisi  for  a  writ  of 
certiorari  and  for  a  writ  of  mandamus  obtained 
bv  the  Holborn  Union  to  quash  a  certain  dis- 
allowance by  the  district  auditor  and  to  compel 
him  to  give  a  certificate  of  allowance  of  the  item 
so  disallowed. 

The  Holborn  Union  is  wholly  situate  within 
the  metropolis,  and  was  formed  by  order  of  the 
Poor  Law  Commissioners,  dated  the  29th  March 
1836,  made  under  sect  26  of  4  &  5  Will.  4,  c.  76. 
By  such  order  it  was  directed  that  the  parish  of 
St.  Andrew,  Holborn-above-Bars,  united  with  St. 

{*\  Unportm  hr  W.  di  B.  Bbrbkrt,  Esq  ,  Barrtater-at-Lftw. 
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George  the  Martyr,  and  the  liberty  of  Saffron- 
hill,  Hatton- garden,  Ely-rents,  and  Ely-place, 
should  be  and  should  remain  united  for  the 
administration  of  law  and  for  the  relief  of  the 
poor  by  the  name  of  the  Holborn  Union,  and 
should  contribute  and  be  assessed  to  a  oommon 
fund  for  purchasing,  building,  hiring,  or  provid- 
ing, altering,  or  enlarging  any  workhouse  or  any 
other  place  of  reception  and  relief  of  the  poor  of 
such  parishes  and  places,  or  for  the  purchase  of 
any  lands  or  tenements  under  and  by  virtue  of 
the  provisions  of  the  Act  of  4  &  5  Will.  4,  c.  76, 
for  such  union,  and  for  the  future  upholding  and 
maintaining  of  such  workhouse  or  places  afore- 
said, and  for  the  payment  and  allowance  of  the 
officers  of  such  union,  and  the  providing  of 
utensils  and  materials  for  setting  the  poor  on 
work  therein,  and  for  any  other  expense  to  be 
incurred  for  the  common  use  or  benefit  or  on  the 
oommon  account  of  such  parishes  and  places  in 
the  proportion  of  the  several  sums  respectively 
set  opposite  to  the  names  of  each  parish  and 
place  in  the  margin  of  the  order,  such  sums  having 
been  ascertained  bv  the  inquiry  of  the  Poor  Law 
Commissioners  to  be  the  annual  average  expense 
incurred  by  each  Buoh  parish  and  place  for  the 
relief  of  the  poor  belonging  thereto  for  the  three 
years  which  ended  on  the  25th  March  next  pre- 
ceding such  inquiry. 

By  a  subsequent  order  of  the  Poor  Law  Com- 
missioners, dated  the  19th  July  1839,  the  average 
expenses  of  the  parishes  and  places  in  the 
Holborn  Union  were  varied. 

In  pursuance  of  an  order  dated  the  29th  April 
1836,  reciting  the  order  of  the  29th  March  1836 
and  made  under  4  &  5  Will.  4,  c.  76,  it  was 
directed  in  sect.  1  thereof  that  the  guardians  of 
the  poor  of  the  Holborn  Union  should  have  the 
direction  and  control  within  the  Holborn  Union, 
of  all  relief  of  the  poor,  of  the  building,  hiring, 
providing,  altering,  and  improving  and  enlarging 
of  any  workhouse,  poor  house,  or  other  premises 
for  the  reception  and  maintenance  of  paupers, 
and  of  the  hiring  or  purchasing  of  land  for  such 
workhouse,  or  for  the  employment  of  paupers, 
and  the  government  and  management  of  such 
workhouse  premises  and  land,  of  the  making  and 
entering  into  contracts  in  all  matters  relating  to 
the  management  and  relief  of  the  poor  and  of 
expenditure  for  the  relief  of  the  poor,  and  by 
sect.  7  of  such  order  it  was  further  directed  that 
every  workhouse  belonging  to  any  parish  or 
parishes  in  the  union  which  under  the  provisions 
of  the  Poor  Law  Amendment  Act  should  ba  for 
the  common  use  of  the  parishes  in  the  union 
should  be  surveyed  and  valued,  and  the  valuers 
with  the  assistance  of  an  umpire,  if  necessary, 
should  fix  the  sum  which  in  their  or  his  estima- 
tion such  workhouse  was  fairly  worth  to  be  sold, 
and  also  the  sum  which  in  their  or  his  estimation 
such  workhouse  was  fairly  worth  to  be  let  by  the 
year,  and  should  give  in  their  estimate  to  the 
guardians,  who  should  report  the  same  to  the, 
Poor  Law  Commissioners  for  their  information 
and  guidance  in  awarding  the  amount  of  com- 
pensation for  the  use  of  such  workhouse. 

Prior  to  the  order  of  the  29th  March  1836  the 
governors  and  directors  of  the  united  parishes  of 
St.  Andrews,  Holborn-above-Bars,  and  St.  George 
the  Martyr  were  possessed  of  a  parish  workhouse, 
and  after  the  date  of  such  order  the  workhouse 
became  converted  to  the  common  use  of  such 
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union;    and  by  an  order  dated  the   8th  Oct. 
1840  the  guardians  were  directed  to  pay  to  the 

governors  and  directors  of  the  united  parishes  of 
t.  Andrew  and  St.  George  as  compensation  for 
the  use  and  occupation  of  such  parish  workhouse 
by  half-yearly  payments  during  such  time  as  the 
workhouse  should  continue  to  be  used  and  occu- 
pied for  the  purposes  of  the  union  at  and  after 
the  rate  of  340Z.  per  annum.  These  payments 
were  made  in  accordance  with  such  order  up  to 
midsummer  1902,  when  such  workhouse  ceased 
to  be  utilised  for  the  purposes  of  the  union,  and, 
the  consent  of  the  Local  Government  Board 
having  been  obtained,  possession  of  the  work- 
house was  given  up  to  tbe  governors  and  directors 
of  the  united  parishes. 

In  1836  a  sum  of  9000Z.  was  spent  by  the 
guardians  of  the  poor  of  Holborn  Union  as 
then  constituted  on  alterations  and  enlargements 
of  the  workhouse,  including  the  purchase  for 
2170Z.  of  certain  adjoining  land,  the  fee  simple 
of  which  land  was  conveyed  to  the  guardians, 
their  successors  and  assigns,  for  ever,  by  a  deed 
of  conveyance  dated  the  31st  May  1838. 

In  1845  the  parish  of  St.  Sepulchre  was  by 
order  of  the  Poor  Law  Board  (now  the  Local 
Government  Board)  united  to  and  became  a  part 
of  the  Holborn  Union  for  the  administration  of 
the  laws  for  the  relief  of  the  poor,  and  in  1849  a 
sum  of  2000J.  was  spent  by  the  guardians  of  the 
poor  of  the  union  as  then  constituted  in  further 
alterations  of  and  enlargements  to  the  workhouse 
including  the  purchase  for  1840Z.  of  certain 
adjoining  land,  the  fee  simple  of  whioh  last- 
mentioned  land  was  conveyed  to  the  guardians, 
their  successors,  and  assigns  for  ever,  by  a  deed 
of  conveyance  dated  the  oth  Sept.  1849. 

In  1856  Furnival's-inn  and  Staple-inn  were  by 
order  of  the  Poor  Law  Board,  and  in  1869  the 
parishes  of  St.  John,  Clerkenwell,  St.  James,  and 
St.  Luke,  Middlesex,  were  by  order  of  the  Local 
Government  Board,  respectively,  united  to  and 
became  portions  of  the  Holborn  Union  for  the 
administration  of  the  laws  for  the  relief  of  the 
poor. 

In  1877  the  parish  of  Charterhouse  and  in 
1901  the  parish  of  Glasshouse-yard  were  by  order 
of  the  Local  Government  Board  united  to  and 
became  portions  of  the  Holborn  Union  for  the 
administration  of  the  laws  for  the  relief  of  the 
poor. 

Upon  each  of  the  extensions  of  the  union  com- 
pensation was  made  to  the  ratepayers  of  the  area 
comprised  within  the  union  immediately  before 
the  extension  by  certain  adjustments  of  account, 
including  the  adjustment  of  the  rates  leviable 
subsequently  for  the  relief  of  the  poor  in  such 
area  and  in  the  area  added  to  the  union  respect- 
ively in  respect  of  the  share  acquired  by  the  rate- 
payers of  the  added  area  in  the  property  whioh 
was  vested  in  the  guardians  at  the  time  of  the 
extension  on  behalf  of  the  ratepayers  of  the 
union. 

In  the  year  1888  a  sm  all  portion  of  the  adjoining 
land  purchased  in  1836  was  sold,  with  the  consent 
of  the  Local  Government  Board,  by  the  guardians 
to  the  Metropolitan  Board  of  Works,  sucn  portion 
of  land  being  required  by  that  body  to  carry  out 
their  scheme  for  the  widening  of  Gray*s-inn-road. 
The  proceeds  of  such  sale  were,  under  order  of 
the  Local  Government  Board  dated  the  7th 
March  1891,  applied  by  the  guardians  towards 


defraying  the  costs  of  certain  additional  buildings 
erected  at  the  Holborn  Union  workhouse,  situate 
at  Mitcham. 

In  or  about  1895  a  joint  committee  of  the 
board  of  guardians  of  the  poor  of  Holborn 
Union  and  the  board  of  governors  and  directors  of 
the  united  parishes  of  St.  Andrew  and  St  George 
was  appointed  to  consider  and  report  upon  certain 
questions  relating  to  the  workhouse  premises  in 
Gray's-inn-road,  and  (inter  alia)  as  to  the  disposal 
of  the  site  of  the  workhouse  and  the  lines  of  owner- 
ship of  the  respective  boards  in  the  workhouse 
S remises,  and  such  joint  committee  having  made 
ue  inquiry  and  examination  of  the  records,  and 
having  communicated  with  the  Local  Government 
Board  by  correspondence  and  interview,  reported 
in  July  1895  that  as  the  result  of  their  inquiries 
they  found  that  the  portion  of  the  land  belonged 
to  the  governors  and  directors  of  the  united 
parishes  of  St.  Andrew  and  St.  George,  and  the 
remainder  of  the  land  belonged  to  the  guardians, 
and  the  joint  committee  recommended  that  their 
finding  as  to  the  lines  of  ownership  of  #  the  boards 
of  guardians  and  governors  and  directors  be 
adopted  by  the  respective  boards,  and  such 
recommendation  and  finding  were  adopted  by  the 
respective  boards  accordingly. 

Since  the  passing  of  the  Jjocal  Government  Act 
1899  and  the  creation  of  the  Holborn  Borough 
Council  and  Finsbury  Borough  Council  inquiries 
have  been  held  pursuant  of  such  Act  by  the  com- 
missioners appointed  thereunder  and  on  such 
inquiries  certain  lands  were  treated  by  the  repre- 
sentatives of  the  various  local  authorities, 
parishes  and  districts  interested  as  being  the 
common  property  of  the  union  and  as  vested  in 
the  guardians  of  the  Holborn  Union  on  behalf  of 
the  ratepayers  of  the  whole  union. 

In  1903  a  portion  of  the  land  was  sold  by  the 
guardians  to  the  trustees  of  Thos.  HartnoU, 
deceased,  adjoining  owners  of  property.  The 
Local  Government  Board  have  not  yet  given  any 
order  of  direction  as  to  the  application  of  the 
proceeds  of  such  sale. 

The  fee  simple  of  the  remainder  of  the  lands  is 
now  vested  in  the  guardians,  and  the  lands  are 
held  by  the  guardians  as  trustees  for  and  on 
behalf  of  the  ratepayers  of  the  Holborn  Union  as 
now  constituted. 

Where  no  adequate  accommodation  exists  in  a 
union,  sect.  5  of  the  Metropolitan  Houseless  Poor 
Act  1864  (which  is  made  perpetual  by  sect  1  of 
the   Metropolitan   Houseless   Poor    Act    1865) 
requires  that  the  guardians  shall  provide  within 
their  union  such  wards  or  other  places  of  recep- 
tion for  destitute  wayfarers  and  foundlings  as  the 
Poor  Law  Board  (now  the  Local  Government 
Board),  having  regard  to  the  number  of  persons 
likely  to  require  relief  therein,  shall  direct    The 
section  further  enacts  that  in  default  of  making 
such  provision  and  until  the  same  has  been  made 
the  guardians  of  the  union  making  default  shall 
not  be  entitled  to  the  benefit  of  the  Act    Under 
sect.  9  of  the  Pauper  Inmates    Discharge  and 
Regulation  Act  1871  (34  &  36  Vict  c.  106)  it  is 
the  duty  of  the  guardians  of  every  union  to  pro- 
vide within  their  union  such  casual  wards  with 
such  fittings  and  furniture  as  the  Poor  Law 
Board  (now  the  Local  Government  Board)  in  their 
judgment,  regard  being  had   to  the  number  of 
casual  paupers  likely  to  require  relief  therein, 
shall  consider  necessary. 
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In  or  about  1896  the  guardians  were  directed 
by  the  Local  GoYernment  Board  to  provide 
additional  casual  ward  accommodation  within 
their  union,  and  accordingly  made  diligentinquiry, 
and  at  intervals  issued  advertisements  for  suitable 
Bites  for  the  erection  of  casual  wards  within  the 
Holborn  Union.  They  selected  certain  sites,  in 
due  course  submitted  particulars  thereof  to  the 
Local  Government  Board,  which  board  for  various 
reasons  refused  to  approve  the  purchase  thereof 
for  casual  ward  purposes.  In  1899  the  guardians 
received  from  the  Local  Government  Board  a 
letter  in  which  that  board  informed  them  that  the 
London  County  Council  would  notrequire  a  certain 
piece  of  land  which  included  the  site  represented 
by  the  then  remaining  portions  of  the  lands  for  a 
contemplated  improvement  scheme,  and  they 
recommended  the  user  of  such  last-mentioned 
lands  by  the  guardians  for  the  erection  of  casual 
wards.  The  guardians,  for  reasons  which  they 
had  previously  submitted  to  the  Local  Govern- 
ment Board,  objected  to  the  user  of  the  site 
recommended  by  that  Board  for  such  purpose,  but 
ultimately,  as  they  were  satisfied  that  no  suitable 
site  other  than  one  of  those  they  had  recom- 
mended to  the  Local  Government  Board  for 
approval,  and  which  that  board  had  refused  to 
sanction,  was  to  be  found  within  the  union,  the 
guardians  adopted  the  recommendation  of  the 
Local  Government  Board,  and  resolved  that  the 
site  represented  by  the  remainder  of  the  lands 
should  be  utilised  for  the  purpose  of  erecting 
casual  wards  for  the  union  thereon. 

Pursuant  of  such  resolution  new  casual  wards 
were  erected,  but  only  certain  portions  of  the 
lands  were  utilised.  The  cost  of  erection,  includ- 
ing the  oost  of  the  fittings  and  furniture,  but  not 
including  the  value  of  the  lands,  was  13,0301. 3*.  3d. 

A  small  portion  of  the  land  was  sold  to  adjoin- 
ing owners  by  the  guardians  in  1903. 

The  new  casual  wards  were  opened  for  the 
reception  of  the  houseless  poor  on  the  1st  Jan. 
1903,  and  the  guardians  applied  to  the  Local 
Government  Board  on  that  date  for  a  compensa- 
tion rental  to  be  fixed  for  the  user  of  the  site  for 
houseless  poor  purposes. 

On  the  14th  Sept  1903  the  Local  Government 
Board  wrote  to  the  guardians  refusing  to  grant 
their  application,  and  the  guardians  thereupon 
resolvea  to  claim  repayment  of  the  value  of  the 
land  which  had  been  utilised  by  them  for  the 
erection  of  new  casual  wards. 

Sect.  69  of  the  Metropolitan  Poor  Act  1867 
enacts  {inter  alia)  that  expenses  incurred  for  the 
relief  of  destitute  persons  certified  by  the  auditor 
and  provision  of  temporary  wards  or  other  places 
of  reception  approved  of  by  the  Poor  Law  Board 
(now  the  Local  Government  Board)  under  the 
Metropolitan  Houseless  Poor  Acts  of  1864  and 
1865  shall  be  repaid  out  of  the  common  fund 
established  under  sect.  61  of  the  Metropolitan 
Poor  Act  1867. 

By  sect.  70  of  the  last-mentioned  Act,  after  each 
half  yearly  audit  the  auditors  shall,  within  such 
time  and  in  such  manner  as  the  Poor  Law  Board 
(now  the  Local  Government  Board)  from  time  to 
time  directs,  certify  to  that  board  the  amount 
actually  expended  by  each  union  or  parish  in 
respect  of  expenses  which  are  to  be  repaid  out  of 
the  common  poor  fund.  And  the  Poor  Law 
Board  (now  the  Local  Government  Board)  shall 
by  precept  under  the  seal  of  the  board  direct  the 


receiver  to  repay  out  of  the  fund  to  the  guardians 
of  the  unions  and  parishes  the  several  sums  so 
expended,  and  the  amount  repaid  shall  be  applied 
by  them  in  aid  of  the  fund  chargeable  with  the 
relief  of  the  poor. 

Prior  to  the  erection  of  the  new  casual  wards 
the  guardians  had  used  for  the  purpose  of  casual 
wards  and  the  reception  of  destitute  wayfarers 
therein,  certain  premises  in  Vine-street,  in  Holborn 
Union,  of  which  premises  they  were  lessees. 
During  the  whole  time  such  premises  were  so  used 
the  guardians  were  repaid  out  of  the  Metropolitan 
Common  Poor  Fund,  pursuant  to  sect.  69  of  the 
Metropolitan  Poor  Act  1867,  the  rent  paid  by 
them  in  respect  of  such  premises. 

In  order  that  the  guardians  may  obtain  on 
behalf  of  the  ratepayers  of  their  union  repay- 
ment out  of  the  Metropolitan  Common  Poor  Fund 
of  the  value  of  the  land  utilised  by  them  for  the 
erection  thereon  of  the  new  casual  wards,  the 
guardians  caused  the  land  upon  which  the  new 
casual  wards  were  erected  to  be  valued  by  a  com- 
petent surveyor,  and  inserted  the  value  of  the  land 
so  ascertained — viz.,  88292. — in  their  accounts  for 
the  half  year  which  ended  at  Michaelmas  1903. 

In  the  general  ledger  of  their  union  the  guar- 
dians debited  the  "  Land  Casual  Ward  Account " 
and  credited  the  "  Union  Property  Account"  with 
the  sum  of  88292.  as  the  value  of  the  land.  They 
also  caused  the  sum  to  be  transferred  from  the 
"  Land  Casual  Ward  Account"  in  the  ledger  and 
debited  to  an  account  therein  called  the  "  Metro- 
politan Common  Poor  Fund  Account,"  and  in  the 
balance-sheet  of  the  ledger  they  caused  the  sum 
of  88292.  to  be  debited  against  the  "  Metropolitan 
'  Common  Poor  Fund  Account,"  and  to  be  credited 
to  the  "  Union  Property  Account." 

The  following  are  copies  of  the  entries  made  in 
the  said  ledger  as  aforesaid : 

Land  Casual  Ward  Account. 

Fo.  124.  Dr. 

Union  Property  Account. 

Provision  of  site  for  wards. 

Value  of  land  11,775ft.  sap £8829 

Cr. 
Metropolitan  Poor  Fund. 
Site  of  casual  ward,  Little  Gray's-inn-lane  ...£8829 

Metropolitan  Common  Poos  Fund  Account. 

Fo.  68.                               Dr. 
Loan  (Casual  ward). 
Value  of  site  utilised  in  providing  wards £8829 

Cr. 

Balance     £8829 


£8829 


Union  Pbopubty  Account. 
Dr. 

Or. 


Land  (Casual  W&rd)  Aooount. 
Plot  of  land  11,775ft  sup.  utilised  for  site  of 
Casual  wards   £8829 

Balance-Shut. 
Dr. 
Metropolitan  Common  Poor  Fund £8829 

Cr. 

Union  Property  Aooount    £8829 

Upon  the  audit  of  the  accounts  of  the  guardians 
for  the  half-year  ended  the  29th  Sept.  1903  F.  H. 
Mowatt,  the   assistant  district  auditor  of    the 
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metropolitan  (poor  law)  audit  district,  disallowed 
and  struck  out  the  entries  appearing  on  the  face 
of  the  balance-sheet  in  the  guardians'  ledger  of  a 
debit  of  8829Z.  to  the  Metropolitan  Common  Poor 
Fund  and  of  a  credit  of  the  same  amount  to  the 
Union  Property  Account,  and  stated  his  reasons 
for  so  doing  in  the  ledger  as  follows,  viz : — 

In  the  general  ledger  for  the  half-year  ended  at 
Michaelmas  1903  of  the  Guardians  of  the  Holborn  Union 
the  following  entries  appeared : — 

1.  Land  Casual  Ward  Aooount  was  debited  and  Union 
Property  Aooount  was  credited  with  a  mm  of  88291.  as 
value  of  a  plot  of  land  11,775ft  sup.  utilised  for  site  of 
the  casual  wards. 

2.  The  said  sum  of  88291.  was  transferred  from  the 
Casual  Ward  Aooount  and  debited  to  an  aooount  called 
the  Metropolitan  Common  Poor  Fond. 

3.  The  said  sum  of  88291.  was  entered  on  the  faoe  of 
tbe  balance-sheet  in  the  said  ledger  as  a  debit  against 
the  Metropolitan  Common  Poor  Fond  and  as  a  credit  to 
the  onion  proper  aooount.  The  land  in  question  is 
situated  in  or  abutting  upon  the  Gray's-inn-road,  and 
was  purchased  by  the  predecessors  of  the  guardians  of 
the  said  union  in  tbe  years  1838  and  1849  for  the  purpose 
of  erecting  a  workhouse  thereon,  and  the  land  has  in 
fact  been  used  for  that  purpose.  In  recent  years  the 
workhouse,  known  as  Qray's-inn  Workhouse,  was  de- 
molished, and  the  land  in  question,  which  formed  a  part 
of  the  site  of  the  said  workhouse,  was  no  longer  required 
for  its  original  object  '  Under  the  direction  of  the  Local 
Government  Board  tbe  guardians  resolved  to  erect 
thereon  certain  casual  wards  for  the  relief  of  the  house- 
less poor  of  the  metropolis.  The  sum  of  88291.  repre- 
sents the  market  value  of  the  fee  simple  of  the  said 
land  according  to  the  opinion  of  the  guardians'  own 
valuer,  and  not  the  amount  expended  by  the  said  guar- 
dians or  their  predecessors  in  acquiring  the  said  land. 
Whereas  at  the  audit  of  accounts  for  tbe  half-year 
ended  at  Michaelmas  1903,  the  undersigned  H.  Mowatt, 
assistant  district  auditor  to  the  Metropolitan  (Poor 
Lai?)  District,  appointed  to  assist  H.  D.  Gordon, 
the  district  auditor  of  the  said  district,  and  having  at 
the  time  of  the  completion  of  the  audit  the  same  powers 
and  duties  as  the  said  district  auditor,  undertook  the 
audit  of  the  said  accounts  during  the  absence  from  doty 
in  consequence  of  illness  of  the  said  auditor,  and 
whereas  I  disallowed  and  struck  out  the  said  entries 
appearing  on  tbe  faoe  of  the  balance-sheet  in  the  said 
ledger  of  a  debit  of  88291.  to  the  Metropolitan  Common 
Poor  Fund  and  of  a  credit  of  the  same  sum  to  union 
property  aooount,  and  whereas  the  guardians  of  tbe  said 
union  have  required  me  to  state  my  reasons  for 
making  the  said  disallowance.  Now,  therefore,  I  do 
hereby  state  that  I  made  suoh  disallowance  for  the 
following  reasons  :  (1)  Because  the  said  entries  do  not 
represent  any  financial  transactions  of  the  said  guar- 
dians ;  (2)  because  the  said  entries  cannot  properly  be 
made  until  the  auditor  has  certified  suoh  sum  due  from  the 
Metropolitan  Common  Poor  Fund ;  (3)  because  the  said 
guardians  neither  received  nor  expended  the  said  88291. ; 

(4)  because  the  said  guardians  are  not  entitled  to  take 
credit  to  themselves  for  the  said  sum  as  an  asset 
recoverable  from  the  Metropolitan  Common  Poor  Fund  ; 

(5)  because  the  said  guardians  have  no  authority  in  law 
to  debit  the  said  sum  in  their  accounts  as  an  amount 
due  from  the  Metropolitan  Common  Poor  Fund ;  and  (6) 
because  the  said  sum  of  88291.  has  not  been  expended  by 
the  said  guardians,  and  they  are  not  authorised  to  be 
paid  out  of  the  Metropolitan  Common  Poor  Fund  any 
sum  not  actually  expended. 

The  guardians  also  included  in  the  state- 
ment of  their  claim  for  repayment  out  of 
the  Metropolitan  Common  Poor  Fund  for  the 
half  year  ended  at  Michaelmas  1903  the  sum 
8829Z.  as  a  part  of  the  cost  of  provision  of  tem- 


porary wards  or  other  places  of  reception  approved 
by  the  Poor  Law  Board  under  the  Houseless 
Poor  Acts.  The  assistant  district  auditor  struck 
out  the  sum  from  the  claim  for  the  reasons 
stated  by  him  on  the  claim,  and  struck  out  so 
much  of  the  item  in  the  summary  of  amounts 
paid  by  the  guardians  during  the  half-year  to 
be  repaid  out  of  the  Metropolitan  Common  Poor 
Fund  as  represented  the  sum  8829Z.,  and  refused 
to  include  the  sum  8829Z.  in  the  sums  certified  by 
him  pursuant  to  sect.  70  of  the  Metropolitan 
Common  Poor  Act   1867  as  a  sum  which  the 

guardians  are  entitled  to  be  repaid  from  the 
[etropolitan  Common  Poor  Fund  under  the 
provisions  of  the  Metropolitan  Poor  Act  1867  and 
the  Acts  amending  the  same,  the  reasons  stated 
by  him  for  so  doing  being  as  follows : 

And  whereas  the  said  guardians  entered  in  their 
statement  of  claim  for  the  half-year  ended  at  Michaelmas 
1903  for  repayment  out  of  the  Metropolitan  Common 
Poor  Fund  of  the  said  sum  of  8829J.  as  a  part  of  the 
cost  of  provision  of  temporary  wards  or  other  places  of 
reoeption  approved  of  by  the  Poor  Acts,  and  whereas  I 
struck  out  the  said  entry  and  whereas  the  said  guardians 
have  requested  me  to  state  my  reasons  for  so  doing. 
Now,  therefore,  I  hereby  state  that  I  struok  out  the 
said  sum  from  the  claim  of  the  said  guardians  for  the 
half-year  ended  at  Michaelmas  1903  for  repay- 
ment of  the  Metropolitan  Poor  Fund  for  the 
following  reasons :  (1)  Because  the  said  sum  does  not 
represent  any  item  of  the  expenditure  by  the  said 
guardians.  (2)  Bsoause  the  said  guardians  did  not 
within  tbe  half  year  in  question  actually  expend  the  said 
sum  or  any  sum  in  the  acquisition  of  a  site  for  the 
provision  of  wards  or  plaoes  of  reception  under  the 
Houseless  Poor  Acta.  (3)  An  auditor  has  no  equitable 
jurisdiction,  and  is  bound  by  the  provision  of  the 
statute.  The  statute  30  Viot.  o.  6,  s.  70,  declares  that 
after  each  half  yearly  audit  the  auditors  shall  within 
suoh  time  and  in  suoh  manner  as  the  Poor  Law  Board 
from  time  to  time  direot  certify  to  the  Poor  Law  Board 
the  amount  actually  expended  by  each  union  or  parish 
in  respect  of  expenees,  whioh  are  to  be  paid  out  of  the 
Common  Poor  Fund,  and  the  Poor  Law  Board  shall  by 
precept  under  tbe  seal  of  the  board  direot  the  receiver 
to  repay  out  of  that  fund  to  the  guardians  of  tbe  unions 
and  parishes  the  several  sums  so  expended,  and  the 
amount  repaid  shall  be  applied  by  them  in  aid  of  the 
fund  chargeable  with  the  relief  of  the  poor.  The 
guardians  of  this  union  have  actually  expended  notour 
in  respect  of  suoh  expenses,  having  used  for  the  purposes 
of  erecting  a  casual  ward  a  piece  of  land  which  they  had 
inherited  from  the  representatives  of  a  different  set  of 
ratepayers,  who  had  purchased  it,  part  in  the  year  1838 
and  part  in  1849,  not  for  the  purposes  of  the  Houseless 
Poor  Act,  but  to  build  a  workhouse  on.  The  Metro- 
politan Poor  Act  1867  (30  &  31  Vict.  c.  6,  s.  69,  says : 
Expenses  incurred  for  the  following  purposes  after  the 
29th  Sept.  1867  shall  be  repaid  out  of  the  Metropolitan 
Common  Poor  Fund  (sub-sect.  9)  for  relief  of  destitute 
persons  certified  by  the  auditor,  and  provision  of 
temporary  wards  or  other  plaoes  of  reoeption,  4c 
(4)  Because  the  said  guardians  are  not  entitled  to  be 
repaid  the  said  sum  from  the  Metropolitan  Common 
Poor  Fund. 

The  guardians  contended  that  the  disallowance 
by  the  assistant  district  auditor  of  the  sum  of 
8829Z.  in  their  accounts  was  contrary  to  law,  and 
that  the  reasons  stated  by  him  therefore  could  not 
be  sustained.  They  also  contended  that  the 
assistant  auditor  was  wrong  in,ref  using  to  include 
the  sum  88292.  in  his  certificate  under  sect  70 
of  the  Metropolitan  Poor  Act  1867  as  the  amount 
actually  expended  by  them  in  respect  of  expenses 
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which  are  to  be  repaid  by  them  out  of  the  Metro- 
politan Common  Poor  Fond. 

On  the  31 8 1  Aug.  1904  the  guardians  duly 
reeolved  that  application  be  made  on  their  behalf 
under  7  &  8  Vict.  c.  101,  8.  35,  for  a  writ  of 
certiorari  to  remove  into  the  court  the  aforesaid 
disallowance  of  the  assistant  district  auditor, 
and  the  guardians  duly  resolved  that  application 
should  be  made  on  their  behalf  to  the  court  for  a 
writ  of  mandamue  commanding  the  assistant 
district  auditor  to  include  the  88291.  in  his  certifi- 
cate for  the  amount  actually  expended  by  them  in 
respect  of  expenses  which  are  to  be  repaid  out  of 
the  Metropolitan  Common  Poor  Fund. 

By  the  Metropolitan  Houseless  Poor  Act  1864 
(27  &  28  Vict.  c.  116) : 

Sect.  3.  The  relief  to  whioh  this  Aot  shall  apply  shall 
include  food  and  articles  of  necessity  Bupplied  by  the 
said  guardians,  or  by  their  relieving  officer  or  other 
officer,  or  by  any  metropolitan  police  oonstable  autho- 
rised by  them  in  snoh  behalf,  and  also  the  cost  of 
lodging  or  shelter  hired  or  temporarily  provided  for  any 
snoh  poor  person,  but  not  money  given  to  him. 

Sect.  4.  Where  the  guardians  shall  have  supplied 
proper  wards  or  other  places  of  reception  for  this  class 
of  poor,  and  the  same  shall  have  been  approved  of  by  the 
Poor  Law  Board,  they  may  inoludeas  part  of  the  expense 
incurred  by  them  in  the  relief  of  these  poor  persons  snoh 
sum  in  respect  of  each  pauper  as  the  Poor  Law  Board 
shall  from  time  to  time  allow  for  the  oost  and  expense 
of  temporarily  providing  and  maintaining  snoh  wards  or 
other  places. 

Sect.  5.  Where  no  adequate  accommodation  exists, 
the  guardians  shall  provide  within  their  respective 
unions  or  parishes  such  wards  or  other  places  of  recep- 
tion for  destitute  wayfarers  or  foundlings  as  the  Poor 
Law  Board,  having  regard  to  the  number  of  persons 
likely  to  require  relief  therein  respectively,  shall  direct. 
In  default  of  making  snoh  provision,  and  until  the  same 
has  been  made,  the  guardians  of  the  union  or  parish  so 
making  default  shall  not  be  entitled  to  the  benefit  of 
this  Aot. 

By  the  Metropolitan  Houseless  Poor  Act  1865 
(28  &  29  Yiot.  o.  34) : 

Whereas  it  is  expedient  that  the  provisions  of  the 
Metropolitan  Houseless  Poor  Aot  1864  should  be  made 
perpetual,  be  it  enaoted  as  follows : 

Sect  1.  That  the  provisions  of  the  said  Aot  shall  be 
extended  to  the  expenditure  for  relief  of  destitute  way- 
farers, wanderers,  and  foundlings,  or  other  destitute 
persons,  in  the  several  unions  and  parishes  referred  to 
in  the  said  Aot  relieved  and  to  be  relieved  from  and  after 
Lady  Day  1865,  and  that  section  6  of  the  said  Act  is 
hereby  repealed. 

By  the  Metropolitan  Poor  Act  1867  (30  &  31 
Vict.  c.  6) : 

Sect.  61.  There  shall  be  a  fund,  called  the  Metro- 
politan  Common  Poor  Fund,  raised  according  to  the 
provisions  of  this  Act  by  contributions  from  the  several 
unions,  parishes,  and  places  in  the  metropolis. 

Sect.  69.  Expenses  incurred  for  the  following  purposes 
after  the  29th  day  of  Sept.  1869,  shall  be  repaid  out  of 
the  Common  Poor  Fund :  (9)  For  the  relief  of  destitute 
persona  oertified  by  the  auditor,  and  provision  of  tempo- 
rary wards  or  other  places  of  reception  approved  by  the 
Poor  Law  Board,  under  the  Metropolitan  Houseless  Poor 
Acts  1864  and  1865. 

Sect.  70.  After  each  half-yearly  audit  the  auditors 
shall,  within  such  time  and  in  such  manner  as  the 
Poor  Law  Board  from  time  to  time  direct,  certify  to  the 
Poor  Law  Board  the  amount  actually  expended  by  each 
union  or  parish  in  respect  of  expenses  whioh  are  to  be 
repaid  out  of  the  Common  Poor  Fund;  and  the  Poor 


Law  Board  shall,  by  precept  under  the  seal  of  the 
board,  direct  the  receiver  to  pay  out  of  that  fund  to  the 
guardians  of  the  unions  and  parishes  the  several  sums 
so  expended ;  and  the  amount  repaid  shall  be  applied 
by  them  in  aid  of  the  fund  chargeable  with  the  relief  of 
the  poor. 

By  the  Pauper  Inmates  Discharge  and  Regula- 
tion Aot  1871  (34  &  35  Vict.  c.  108) : 

Sect.  9.  The  guardians  of  every  union  shall  provide 
within  their  respective  unions  such  oasual  wards,  with 
snoh  fittings  and  furniture  as  the  Poor  Law  Board,  in 
their  judgment,  regard  being  had  to  the  number  of 
oasual  paupers  likely  to  require  relief  therein,  shall  con- 
sider necessary. 

By  the  Poor  Law  Amendment  Act  1844  (7  &  8 
Vict.  c.  101) : 

Sect.  35.  If  any  person  aggrieved  by  any  allowance, 
disallowance,  or  surcharge  by  any  such  auditor  require 
such  auditor  to  state  the  reasons  for  the  said  allowance, 
disallowance,  or  surcharge,  the  auditor  shall  state  snoh 
reasons  in  writing  in  the  book  of  account  in  whioh  the 
allowance,  disallowance,  or  surcharge  may  be  made; 
and  it  shall  be  lawful  for  every  person  aggrieved  by  suoh 
allowance,    disallowance,    or    surcharge,  if    such  last- 
mentioned  person  have  first  paid  or  delivered  over  to 
any  person  authorised  to  reoeive  the  same  all  suoh  money, 
goods,  and  chattels  as  are  admitted  by  his  account  to  be 
due  from  him  or  remaining  in  his  hands,  to  apply  to  the 
Court  of  Queen's  Bench  for  a  writ  of  certiorari  to  remove 
into  the  said  court  the  said  allowance,  disallowance,  or 
surcharge,  in  the  like  manner  and  subject  to  the  like 
conditions  as  are  provided  in  reepeot  of  persons  suing 
forth  writs  of  certiorari  for  the  removal  of  orders  of 
justices  of  the  peace,  exoept  that  the  condition  of  suoh 
reoognisanoe  shall  be  to  proseonte  suoh  certiorari,  at  the 
costs  and  charges  of  suoh  person,  without  any  wilful  or 
affected  delay,  and  if  such  allowance,  disallowance,  or 
surcharge  be  confirmed,  to  pay  to  suoh  auditor  or  his 
successor  within  one  month  after  the  same  may  be  con- 
firmed, his  fell  costs  and  charges,  to  be  taxed  according  to 
the  oourse  of  the  said  court,  and  exoept  that  the  notice  of 
the  intended  application,  whioh  shall  contain  a  statement 
of  the  matter  complained  of,  shall  be  given  to  such 
auditor  or  bis  successor,  who  shall  on   return  to  suoh 
writ  return  a  copy  under  his  hand  of  the  entry  or  entries 
in  suoh  book  of  account  to  whioh  suoh  notice  shall  refer, 
and  shall  appear  before  the  said  oourt,  and  defend  the 
allowance,  disallowance,  or  surcharge  so  impeached  in 
the  said  oourt,  and  shall  be  reimbursed  all  suoh  costs 
and  charges  as  he  may  incur  in  suoh  defence  out  of  the 
poor  rates  of  the  union  or  parish  respectively  interested 
in  the  deoision  of  the  question,  unless  the  said  oourt 
make  any  order  to  the  contrary  ;  and  on  the  removal  of 
snoh  allowance,  disallowance,    or    surcharge  the  said 
court  shall  decide  the  particular  matter  of  complaint  set 
forth  in  such  statement,  and  no  other ;  and  if  it  appear 
to  suoh  oourt  that  the  decision  of  the  said  auditor 
was  erroneous,  they  shall,  by  rule  of  the  court,  order 
suoh  sum  of  money  as  may  have  been  improperly  allowed, 
disallowed,  or  surcharged  to  be  paid  to  the  party  entitled 
thereto  by  the  party  who  ought  to  repay  or  discharge 
the  same ;  and  they  may  also,  if  they  see  fit,  by  rule  of 
the  oourt,  order  the  costs  of  the  person  prosecuting  suoh 
certiorari  to  be  paid  by   the  parish  or  union  to  whioh 
such  accounts  relate  as  to  suoh  oourt  may  seem  fit; 
whioh  rules  of  court  respectively  shall  be  enforced  in  like 
manner  as  other  rules  of  the  said  oourt  are  enforceable. 

Danckwerts,  K.C.  and  Wallis  Grain  showed 
cause. — The  question  here  is  whether  this  iB  an 
expense  that  can  be  charged  against  the  Metro- 
politan Common  Poor  Fond.  The  union  seeks 
to  recover  as  a.n  expense  what  they  had  sever 
expended.    They  referred  to 

Metropolitan   Housaless  Poor  Aot  1864  (27  &  28 
Vict.  o.  116),  ss.  3,4,5,6; 
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Metropolitan  Houseless  Poor  Aot    1865  (28  &  29 

Viot.  o.  34),  s.  1 ; 
Metropolitan  Poor  Aot  1867  (30  &  31  Viot.  o.  6), 

ss.  61,  69,  70 ; 
Pauper  Inmates  Discharge  and    Regulations  Aot 

1871  (34  &  35  Viot.  o.  108),  s.  9. 

The  Acts  of  1864, 1865,  and  1867  refer  to  tempo- 
rary wards.  These  permanent  casual  wards  are 
erected  under  the  Act  of  1871,  and  the  expenses 
are  not  recoverable  from  the  Metropolitan 
Common  Poor  Fond.  Even  if  they  are  recover- 
able, they  cannot  be  recovered  in  one  half  year. 

Maemorran,  K.C.  and  B.  Cunningham  Glen,  in 
reply. — These  premises  are  not  temporary,  but 
permanent  casual  wards.  The  word  "  tempo- 
rary "  only  refers  to  the  purposes  for  which  the 
wards  are  to  be  used.  If  the  money  had  been 
borrowed  by  the  union,  the  repayments  would  have 
to  have  been  made  out  of  the  Metropolitan  Common 
Poor  Fund,  and,  we  submit,  that  the  union  are 
entitled  to  recover  the  value  out  of  the  same  fund. 

Lord  Alverstone,  C.J. — The  only  difficulty  in 
this  case  has  been  that  the  argument  in  showing 
cause  against  the  rules  covers  much  wider  ground 
than  was  really  necessary.    We  were  invited  by 
Mr.  Danokwerts,  and  by  Mr.  Grain  too,  to  say 
that   there  could    be    no  claim  at  all    by  the 
Holborn  Union  for  any  payment  in  respect  of 
what  I  will  call  the  devotion  of  this  land  for  the 
purpose  of  casual  wards,  or  to  the  use  and  occu- 
pation of  the  land  by  the  casual  wards.    As  to 
that,  as  I  have  already  indicated,  I  do  not  intend 
to    express    anything    more    than    an    opinion 
to  show  that  there  is   a   case   to    be   argued 
which  does   not   arise   to-day.     We    have  not 
heard   on    that   point  the   Local    Government 
Board,    and     we     have    no     right    to    decide 
behind  their  backs.     We  have  not  heard  what 
1  may  call  the  whole   of  the   case  from   that 
point.    I  only  desire  to  say  it  seems  to  me,  and 
it  did  seem  to  me,  in  the  course  of  Mr.  Danck- 
werts' argument,  that  it  may  be  that  the  Holborn 
Union  are  entitled  to  receive  by  means  of  the 
half-yearly  accounts  a  return  or  recompense  in 
respect  of  the  fact  that  they  have  devoted  a  part 
of  their  property  for  the  purposes  of  the  Metro- 
politan Poor  Act  during  that  six  months  in  a 
year,  or  from  six  months  to  six  months,  and  in 
that  way  have  contributed  in  kind  for  the  purposes 
for  which  they  are  entitled  to  take  their  contri- 
bution.   I  do  not  want  to  say  more  than  that, 
because  it  seems  to  me  we  should  be  deciding  the 
point  without  knowing  really  on  what  ground  it 
is  that  the  Local  Government  Board  are  said  to 
have  refused  to  recognise  anything  in  the  nature 
of  an  annual  rent.    There  may  be  some  ground 
which  we  do  not  understand,  it  may  be  some  quid 
pro  quo,  or  it  may  be  that  there  is  something  in 
the  way  these  wards  are  provided  which  is  not 
now  before  us,  but  as  far  as  the  case  has  been 
argued  I  cannot  Bee  why,  if  it  be  a  purpose  in 
respect  of  which  they  would  be  entitled  to  receive 
a  contribution,  if  it  were  an  annual  expenditure,  if 
for  instance  they  have  bought  furniture  as  Mr. 
Maemorran  said,  or  if  they  have  erected  buildings 
and  borrowed  money,  I  cannot  see  any  reason 
simply  because  it  does  happen  to  be  their  own 
land  why  they  should  not  be  entitled  to  have  that 
taken  into  consideration  by  the  proper  authorities 
in  considering  the  amount  they  ought  to  be  repaid. 
It  is  so  obviously  to  the  interest  of  public  bodies 


that  the  land  should  be  provided  in  the  most 
economical  way,  and  to  send  the  Holborn  Union 
seeking  for  land  simply  because  they  decline  to 
make  an  allowance  to  them  would  be  unreason- 
able.    I  am  not  justified  in  saying  more  than 
that,  and  I  feel  it  right  to  say  that    Of  course, 
there  is  a  difficult  question  as  to   the  actual 
scope  of   sub-sect.  9  of    sect  69    of    the   Act 
of    1867,    which    runs:    "For    relief    of  desti- 
tute   persons    certified     by    the   auditor    and 
provision  of  temporary  wards  or  other  places  of 
reception  approved  by  the  Poor  Law  Board  under 
the  Metropolitan  Houseless  Poor  Acts  of  1864 
and  1865/    There  is  a  difficult  question  as  to 
what  that  originally  covered,  and  how  far  this 
sub-section  has  made  any  difference.    I  am  par- 
ticularly anxious  that  I  should  not  be  thought  to 
have  expressed  an  opinion  on  the  merits  against 
Mr.    Macmorran's    contention    that    the    looal 
authority,  the  Holborn  Union,  are  entitled  to 
some  allowance.    It  seems  to  me  they  may  very 
well  be  entitled  to  some  allowances,  and  I  only 
want  not  to  go  too  far,  because  I  have  said 
more   than   once   that  the  Local   Government 
Board  are  not  before  us,  and  I  do  not  know  on 
what  ground  they  thought  no  allowance  should  be 
made.    I  now  come  to  this  particular  application 
which  forms  the  difficulty  which  I  have  had.  We 
are  obliged  to  confine  applications  for  certiorari 
and  mandamu8  within  the  real  limits  of  the  rules 
that  are  moved.    The  certiorari  simply  is  to  Quash 
this  disallowance — that  is,  to  restore  the  88291 
and  nothing  else.    It  cannot  be  suggested  that  on 
the  certiorari  there  could  be  anything  more  than  a 
restoration  of  the  figure,  and  the  mandamus  is  to 
order  them  to  restore  and  include  the  8829L    I 
do  not  $o  so  far  as  to  say  that  if  there  be,  on  such 
an  application  for  mandamus,  evidence  before  the 
court  that  they  have  got  the  materials  whereby 
they  can  order  another  sum  to  be  entered  instead, 
that  they  would  not  do  it,  but  primd  facie  the 
people  who  come  for  a  mandamus  have  to  state 
their  case  when  they  move  the  rule  and  to  ask  for 
what  they  want.    And  while  the  hand  of  the 
court  is  not  tied  or  fettered  within  the  fair  ambit 
of  the  application  we  are  not  entitled  to  send  a 
mandamus  at  large  either  to  the  auditor  to  do 
something  or  order  the  Local  Government  Board 
to  take  some  steps  we  think  they  ought  to  have 
taken.    My  difficulty  is  that  it  does  not  seem  to 
me  possible  on  this  rule  to  give  effect  to  remedies 
which  Mr.  Maemorran  asks  for  even  if  I  am 
right  in  the  view  of  what  the  probable  rights  of 
his  clients  would  be.      When  we  look  at  the 
grounds  of   the  disallowance,  which  when  one 
gets  the  papers  into  order  are  very  clearly  stated, 
it  seems  to  me  that  in  substance  that  is  what  the 
auditor  has  said.     I  will  not  go  through  them 
all.    They  admit  that  the  guardians  have  utilised 
the  land  for  this  purpose,  and  they  say  that  there 
has  been  the  consent  of  the  Local  Government 
Board  to  the  use  of  the  land  for  the  purpose  of 
a  casual  ward.    Then  they  allege  that  the  land 
has  been  valued  at  a  certain  amount.    In  reply 
to  that,  the  auditor  says :  "  There  has  been  no 
money  expended  in  that  half-year  at  all ;  there 
has  been  no  receipt  of  money  and  no  expenditure 
of  money;  it  simply  has  been  a  valuation  of  the 
capital  value  of  the  property.    I  think  that  is  not 
an  amount  that  I  can  certify  under  sects.  69  and 
70."    It  seems  to  me  that  so  stated  the  disallow- 
ance is  right.  It  seems  to  me  that  though  the  case 
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which  Mr.  Maomorran  makes  might  have  justified 
another  figure  it  does  not  justify  the  Holborn 
Union  in  saving:  "Do  not  ascertain  what  we 
have  really  lost  during  that  half  year,  do  not 
ascertain  what  the  fair  value  of  the  land  was 
during  the  half-year  or  during  the  time  when  it 
was  devoted  to  this  purpose,  do  not  even  treat  it 
as  a  series  of  instalments,  treating  it  as  money 
borrowed  for  land,  do  not  apply  the  ordinary 
machinery  which  is  applicable  to  the  half  yearly 
audit,  bat  give  us  in  this  half  year  the  capital 
value  of  the  particular  piece  of  property  we 
possess."  Assuming  everything  in  Mr.  Mac- 
morran's  favour,  it  seems  to  me  that  that  dis- 
allowance cannot  be  said  to  be  wrong.  It  seems 
to  me  that  we  cannot  order  the  auditor  to  include 
as  a  proper  six  months'  expenditure  by  the 
Holborn  Union  the  value  of  all  the  land  that  they 
possess  as  applied  to  this  purpose  the  capital 
value,  and  I  doubt  myself  whether  value  is  the 
proper  test  at  all.  It  seems  to  me  that  it  must 
oe  either  expenditure  or  what  would  be  a  fair 
amount  for  that  land  for  that  six  months,  but 
whatever  be  the  right  way  of  arriving  at  it,  in 
my  judgment  this  is  not  a  case  in  which  we  have 
ground  for  saying  that  this  particular  disallow- 
anoe  was  wrong,  or  that  this  particular  item 
ought  to  be  restored.  As  I  cannot  see  my  way 
to  mould  [the  mandamus  in  a  way  to  enable  Mr. 
Maomorran  to  get  what  may  be  his  rights,  I  think, 
therefore,  our  only  course  is  to  discharge  the 
rule. 

Phillimobe,  J. — I  agree  with  all  that  my  Lord 
has     *" 


Jblf,  J.— If  the  land  for  which  the  Holborn 
Union  has  paid  8000Z.  has  by  virtue  of  what  has 
occurred  been  irrevocably  transferred  to  the 
general  body  representing  other  unions  as  well 
as  this  union,  it  seems  to  me  that  in  some  shape 
or  other  there  must  be  a  means  of  adjusting  the 
rights  of  the  parties  so  that  there  should  go  Dack 
into  the  pocket  of  the  Holborn  Union  something 
in  respect  of  that  land  which  has  so  passed  out  oi 
their  nands.  The  difficulty,  I  think,  which  arises 
here  is  what  one  may  call,  more  or  less,  a  tech- 
nical difficulty.  If  certiorari  and  mandamus  were 
merely  means  of  bringing  forward  a  case  that 
required  to  be  adjusted  to  give  power  to  the 
court  to  adjust  difficulties  of  that  kind,  then  I 
should  say  that  probably  we  should  have  had  to 
go  much  more  deeply  into  this  case.  But  it  is  a 
mandamus  to  allow  a  particular  sum,  or,  rather, 
to  do  away  with  the  disallowing  of  a  particular 
sum.  Under  these  circumstances  I  do  not  see 
any  way  to  differ  from  what  my  Lord  has  laid 
down  in  answer  to  this  oaae.    BuUt  ^^ 

Solicitors :  Huxtdble ;  Bharpe,  Parker,  and  Co. 


Wednesday,  Oct.  25, 1905. 

(Before  Lord  Alvbbstonb,  G.J.,  Wills  and 

Darling,  JJ.) 

Stanbuby  v.  Mayor,  Ac.,  of  Exetmr.  (a) 
Local   government  —  Veterinary    inspector — Lia- 
bility of  local  authority  for   negligence    of— 
Diseases  of  Animals  Act  1894  (57  &  58  Vict, 
c.  hi)— Sheep-scab  Order  1898. 

A  local  authority  that  has  appointed  an  inspector 
under  sect.  35  (1)  of  the  Diseases  of  Animals  Act 
1894  is  not  responsible  for  negligence  on  the  part 
of  the  inspector  in  acting  under  the  Sheep-scab 
Order  im. 

Appeal  from  His  Honour  Judge  Lush  Wilson* 

sitting  at  the  Exeter  County  Court. 
The   action    was    brought    by   the    plaintiff 

against  the  defendants  to  recover  damages  for 

the    alleged    negligence     of    their    veterinary 

inspector. 

By  sect.  22  of  the  Diseases  of  Animals  Act 
1894: 

The  Board  of  Agriculture  may  make  such  orders  as 
they  think  fit  subject  and  according  to  the  provisions  of 
this  Act  for  the  following  purposes.  .  .  .  (xiii.)  For 
prescribing  sad  regulating  the  seizure,  detention,  and 
dispotal  of  a  diseased  or  suspected  animal,  exposed, 
carried,  kept,  or  otherwise  dealt  with  in  contravention 
of  an  order  of  the  board. 

By  sect.  2 

The  local  Authorities  in  this  Aot  described  shall 
execute  and  enforce  this  Aot  and  every  order  of  the 
Board  of  Agriculture  as  far  as  the  same  are  to  be 
executed  or  enforced  by  local  authorities. 

By  sect.  35 : 

(1)  Every  local  authority  shall  appoint  so  many 
inspectors  and  other  officers  as  the  local  authority  think 
neoessary  for  the  execution  and  enforcement  of  this  Act, 
and  shall  assign  to  those  inspectors  and  officers  such 
duties,  and  salaries  or  allowances,  and  may  delegate  to 
any  of  them  such  authorities  and  discretion  as  to  the 
local  authority  seam  fit,  and  may  at  any  time  revoke  any 
appointment  so  made;  (2)  every  local  authority  shall 
keep  appointed  at  all  times  at  least  one  veterinary 
inspector,  and  shall  appoint,  and  at  all  times  keep 
appointed,  so  many  other  veterinary  inspectors  as  the 
Board  of  Agriculture,  having  regard  to  the  extent  and 
tireumstanoss  of  the  distriot  of  the  looal  authority, 
direct. 

The  Board  of  Agriculture,  tinder  the  powers 
conferred  on  them  by  the  Diseases  of  Animals 
Acts  1894  and  1896,  made  the  Sheep-scab  Order  of 
1898,  which  (inter  alia)  provided- 
Clause  2 : 

An  inspector  of  a  local  authority,  on  receiving  in  any 
manner  whatsoever  information  of  the  supposed  exis- 
tence of  sheep-scab,  or  having  reasonable  ground  to 
suspect  the  existence  of  sheep-scab,  shall  proceed  with 
all  reasonable  speed  to  the  place  where  such  disease 
.  .  .  exists,  or  is  suspected  to  exist,  and  shall  there 
and  elsewhere  put  in  force  and  discharge  the  powers  and 
duties  conferred  and  imposed  on  him  as  inspector  by  or 
under  the  Aot  of  1894  and  this  order. 

Clause  14 : 

Where  a  sheep  is  exposed  or  otherwise  dealt  with  in 
contravention  of  the  last  preceding  artiole,  the  inspector 
of  the  looal  authority,  or  other  officer  appointed  by  them 
in  that  behalf,  shall  seize,  and  remove  and  detain  it,  and 
also,  where  the  sheep  is  exposed  in  a  market  fair,  sals- 
yard,  or  place  of  exhibition,  all  other  sheep  in  or  on  such 

(a)  Reported  by  W.  os  B.  Hbbbbbt,  Bsq.,  Barrlster-at-lAW. 
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market,  fair,  sale-yard,  or  place  of  exhibition,  being  or 
haying  been  in  the  flame  flook  or  in  oontaot  with  the 
sheep  affected  with,  or  suspeoted  of,  sheep -scab,  and  the 
sheep  so  seized  shall  be  dealt  with  in  accordance  with 
the  following  provisions.     .    .     . 

The  veterinary  inspector  appointed  by  the 
defendants,  who  were  the  local  authority  within 
the  meaning  of  the  above  sections  and  order,  had 
detained  a  ram  belonging  to  the  plaintiff  on 
what  turned  out  to  be  a  mistaken  suspicion  that 
itwas  suffering  from  sheep- scab,  and  the  plaintiff 
alleged  he  had  suffered  damage  thereby. 

The  learned  County  Court  judge  held  that  he 
was  not  the  servant  of  the  local  authority  in  what 
he  did,  but  was  acting  under  an  order  of  the 
Board  of  Agriculture,  and  gave  judgment  for  the 
defendants. 

The  plaintiff  appealed. 

Foote,  K.C.  and  W.  T.  Lawranee  for  the  appel- 
lant. The  veterinary  inspector  was  the  servant 
of  the  respondents,  and  they  are  therefore  liable 
for  his  negligence.  The  respondents  as  the  local 
authority  have  to  carry  out  the  Act  and  the 
orders  of  the  Board  of  Agriculture,  and  therefore 
the  inspector,  who  has  been  appointed  under 
sect.  35  (1)  of  the  Diseases  of  Animals  Act  1894, 
is  their  servant  or  agent.  They  have  power  to 
dismiss  him  under  that  sub- section,  and  under 
sub-sect.  3  the  Board  of  Agriculture  have  only 
power  to  direct  the  local  authority  to  dismiss. 
We  submit  that  art.  14  of  the  Sheep-scab  Order 
1898  is  conclusive  in  showing  that  the  inspector 
is  the  servant  of  the  local  authority. 

ClaveU  Salter,  K.C.  and  Hawke  for  the  respon- 
dent.— The  inspector  here  was  carrying  out  the 
duties  which  the  statute  and  order  require  him  to 
carry  out.  In  no  case  can  he  be  said  to  be  the 
servant  of  the  respondents,  but  he  is  in  the  same 
position  as  a  policeman,  who,  though  he  may  be 
appointed  by  the  local  authority,  is  merely 
appointed  to  carry  out  statutory  duties,  and  the 
local  authority  cannot  be  responsible  for  the  way 
in  which  those  duties  are  carried  out.  They 
referred  to : 

McKay  v.  City  of  Buffalo,  9  Hnn.  N.  T.  401 ; 
Forsyth  v.  Canniff  and  City  of  Toronto,  20  Ont. 

E.  478 ; 
Oarlick  v.  Nottingley   Urban    District     Council, 

2  L.  G.  B.  1345. 

Lord  Alvbrstone,  C.J. — I  am  of  opinion  that 
the  decision  of  the  learned  County  Court  judge  is 
right,  and  now  that  I  understand  the  way  in  which 
the  case  was  argued  before  him  I  think  that  he 
has  correctly  stated  the  distinction  that  ought  to 
be  drawn  in  this  case,  though  his  language  requires 
a  little  amplification,  and  one  wants  to  understand 
exactly  how  the  point  was  raised  before  him.  The 
action  waB  brought  against  the  corporation  of 
Exeter  in  respect  of  an  act  which  is  to  be  assumed 
for  this  purpose  to  be  negligent  of  the  cattle 
inspector,  who  was  detaining  some  sheep  under 
the  suspicion  of  scab.  If,  apart  from  any  question 
which  arises  under  the  statute,  it  had  been  an 
ordinary  case  of  a  delegation  by  the  corporation 
of  duties  which  they,  the  corporation,  had  to  per- 
form, or  of  powers  which  they  were  entitled  to 
perform,  the  ordinary  rule  of  principal  and  agent 
or  master  and  servant  would  arise,  and  the  doctrine 
of  respondeat  superior  would  apply.  But  in  this  case, 
when  the  position. of  the  parties  is  looked  at  and 
the  legislation  and  orders  made  thereon  regarded, 


it  is,  in  my  opinion,  very  analogous  to  the  case 
of  police  and  many  other  officers  of  corporations 
who  have  statutory  duties  to  perform,  and  although 
they  owe  a  duty  to  their  employers  and  appointors, 
the  corporations,  still  there  is  no  ground  for  con- 
tending  that  the  corporations  are  responsible  in 
respect  of  the  negligent  conduct  of  the  respective 
persons  they  have  appointed.  The  Act  of  1894 
undoubtedly  did  throw  upon  the  local  authority 
the  duty  of  executing  and  enforcing  the  order, 
and  every  order  of  the  Board  of  Agriculture  so  far 
as  they  are  to  be  executed  or  enforced  by  local 
authorities,  and  I  still  think  that  there  may  be 
duties  which  have  to  be  performed  by  local  autho- 
rities even  though  the  actual  act  which  has  to  be 
done  must  be  done  by  one  of  their  agents.  To 
that  extent  I  think  the  question  oannot  be  deter- 
mined simply  by  regard  to  the  words  of  a  par- 
ticular section  or  a  particular  order  im  poeing  or 
directing  some  duty  to  be  done  either  by  the  cor- 
poration or  one  of  its  servants.  In  some  cases, 
notwithstanding  that  a  person  is  named,  it  may 
possibly  be  the  duty  of  the  corporation  to  do  the 
act  which  is  going  to  be  done  by  one  of  their 
officers.  But  in  this  particular  case  the  Board  of 
Agriculture  having  power  to  make  the  orders  under 
sect.  22,  the  local  authority  have  bad  imposed  upon 
them  the  duty  of  appointing  inspectors  and  other 
officers  such  as  the  local  authority  think  necessary 
for  the  execution  and  enforcement  of  the  Act.  It 
is  not  unimportant,  with  reference  to  the  position 
of  the  board,  that  the  board  may  remove  an 
inspector  if  he  is  incompetent,  or  if  he  has  been 
guilty  of  misconduct  or  negligence — that  is  to 
say,  it  is  a  superior  authority  over  the  corporation. 
None  of  those  matters  are  conclusive  in  any  way 
of  the  .present  point  to  my  mind.  They  only 
indicate  the  general  nature  and  position  of  the 
authority  and  the  officer  who  is  acting  in  par- 
suance  of  an  appointment  that  has  been  made  bj 
the  local  authority  under  that  Act  andjinder  the 
orders.  Then  the  order  of  1898,  made  sub- 
sequently to  the  Act  of  1894,  imposed  upon  the 
inspector  of  the  local  authority  the  duty  of  seizing 
and  removing  a  sheep  where  it  is  exposed  or  dealt 
with  otherwise  than  in  the  last  preceding  Act 
for  this  purpose — that  is,  a  sheep  suspected  of 
being  infected  or  suffering  from  scab.  The  main 
argument  has  dealt  with  those  words:  "The 
inspector  of  the  local  authority  shall  seize,  remove, 
and  detain."  Is  the  local  authority  responsible 
if  the  inspector  negligently  seizes,  removes,  and 
detains  P  In  my  opinion  it  is  not.  Tn  my  opinion 
— to  adopt  the  language  of  the  learned  County 
Court  judge — inasmuch  as  the  inspector  was  not 
acting  in  pursuance  of  duties  imposed  by  statute 
upon  the  defendants,  in  other  words,  it  was  not  he, 
performing  as  agent,  delegated  duties  which  were 
imposed  upon  the  corporation  and  delegated  bj 
the  corporation  to  him,  but  he  was  acting  in  dis- 
charge of  duties  imposed  upon  him  as  inspector. 
Therefore  if  the  words  had  stood  alone,  "The 
inspector  of  the  local  authority  shall  seise, 
remove,  and  detain,"  it  seems  to  me  that  it  is  a 
case  in  which  the  person  appointed  by  the  local 
authority  to  fulfil  certain  duties  has  imposed  upon 
him  certain  responsibilities  and  duties  by  virtue 
of  the  Act  of  Parliament  and  the  order  made  there- 
under, and  the  manner  of  discharging  those  duties 
is  not  controlled  for  the  purpose  of  the  appoint- 
ment under  discussion  by  the  corporation.but  is  con- 
trolled by  the  superior  and  paramount  authority. 
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Then  Mr.  Foote  relied  upon  the  following  words, 
"or  other  officer  appointed  by  them  in  that 
behalf.*9  In  my  opinion,  those  words  only  clearly 
indicate  that  the  local  authority  has  got  the 
power  of  not  only  appointing  inspectors,  but  of 
appointing  other  officers  who  may  be  proper 
persons  to  carry  out  statutory  duties.  Those 
words,  in  my  judgment,  do  not  afford  any  argu- 
ment for  making  this  an  exception  and  for  saying 
in  such  a  ca%e,  because  they,  the  corporation,  may 
direct  the  duties  to  be  performed  by  some  person 
who  is  not  tbe  inspector,  that  the  onus  and 
liability  of  his  acts  is  greater  in  the  case  of  an 
officer  discharging  those  duties,  simply  because 
some  other  person  might  hare  been  appointed  to 
discharge  them.  I  think,  therefore,  this  is  a 
case  in  whioh  there  is  a  duty  imposed  on  the 
inspector  as  such.  Whatever  may  be  the  remedy 
of  the  person  aggrieved  against  him  in  respect 
of  negligence  or  improper  acts,  I  think  the 
learned  County  Court  judge  was  right  in  hold* 
ing  that  no  action  would  lie  against  the  cor- 
poration,  and  therefore  tbe  appeal  must  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion.    It  is  to 
be  observed  that  the  particular  duty,  the  negli- 
gence in  the  performance  of  whioh  is  the  supposed 
ground  of  action  in  tbe  present  case,  never  came 
into  existence  until   the  order  of  the  Board  of 
Agriculture  was  passed,  and  came  into  existence 
at  the  moment  when  the  order  of  the  Board  of 
Agriculture  was  passed.    It  therefore  is  a  case  of 
necessity  in  whioh  there  is  no  question  of  delegation 
of  authority  to  the  inspector,  because  the  order 
of   the    Board   of   Agriculture   does  not   give 
the  local  authority  and  does  not  require  them 
to  perform  the  duties  which  are  to  be  performed 
by  the  inspector.    It  is*  therefore  a  case,  to  my 
mind,  almost  exactly  analogous  to  the  case  of 
the  police.    There  have  to  be  police  officers  in 
every  jurisdiction,  and    in    boroughs  certiinly. 
One  illustration  is  as  good  as  another,  and  one 
suffices.     But   in  all  boroughs,  under   Acts  of 
Parliament,  the  watch  committee  has  to  appoint, 
remove,  and  control  the  police  officers,  and  nobody 
ever  heard  of  the  corporation  being  made  liable 
for  excessive  duty,  or  defective  duty,  or  negligent 
performance  of  duty  by  an  officer  of  the  police 
force.    I  should  think  that  the  reason  why  that  is 
the  case,  although  it  does  not  seem  to  be  touched 
by  anything  whioh  has  been  cited  to  us  from 
any  English  authorities,  is  not  badly  expressed 
in   the  passage  which   appears   to   have   been 
collected  from  some  of  the  American  authorities 
in  Mr.  Beven's    book — viz.,  that  if  the  duties 
which   have   to   be   performed   by   the    officer 
designated  are  of  general  nature,  and  have  no 
special  local  characteristics  so  as  to  belong  to  that 
locality,  and  that  locality  only,  with  the  discharge 
of  which  the  illustration  is  oonoerned,  then  it 
is  really  a  branch  of  the  public  administration 
for  the  purpose  of  preserving  order  and  effecting 
the  purpose  of  general  utility  and  general  pro- 
tection whioh  apply  to  the  whole  of  the  kingdom. 
Under  those   circumstances  it   does   not  seem 
unreasonable  that  the  corporation  who  appoint 
the  officer  should  not  be  made  responsible  for 
acts  which  are  the  consequence  of  misfeasance  on 
his  part.    For  these  reasons  I  have  come  to  the 
conclusion  that  the  learned  County  Court  judge 
was  quite  right,  and  that  the  corporation  are  not 
liable  in  this  case. 

Mao.  Cab.— Vol.  XXII. 


Darling,  J. — I  am  of  the  same  opinion. 
What  was  sought  here  was  to  make  the  corpora- 
tion of  Exeter  as  the  local  authority  responsible 
for  the  act  of  an  inspeotor  who  was  appointed 
by  them.  He  was  appointed  by  them  because 
sect.  2  of  the  Diseases  of  Animals  Aot  1894 
enacted  that  "a  local  authority  in  this  Aot 
described  shall  execute  and  enforce  this  Aot  and 
every  order  of  the  Board  of  Agriculture  so  far 
as  the  same  are  to  be  executed  or  enforced  by 
local  authorities."  Another  section,  sect.  35, 
says  that  every  local  authority  shall  appoint  so 
many  inspectors  or  other  officers  as  the  local 
authority  shall  think  necessary  for  the  execution 
and  enforcement  of  the  Aot.  Then  it  is  provided 
in  the  third  sub-section  of  that  section  that  the 
Board  of  Agriculture,  if  satisfied  on  inquiry  that 
the  inspeotor  of  a  local  authority  is  incompetent 
or  has  been  guilty  of  misconduct  may  dismiss 
him,  and  that  without  any  kind  of  regard  to  the 
opinion  of  the  local  authority.  The  local 
authority  appointed  an  inspeotor,  Mr.  Heath. 
How  came  they  to  do  itP  To  my  mind, 
the  question  to  be  solved  in  order  to  find 
out  whether  they  are  liable  for  these  acts  depends 
upon  this :  Was  the  aot  which  he  did  done  by 
virtue  of  a  corporate  authority,  or  was  it 
something  which  was  imposed  upon  them  as  a 
public  obligation,  not  to  be  performed  by  them- 
selves, but  by  the  officer  whom  they  were  ordered 
to  appoint  P  This  was  a  thing  they  could  not  do 
themselves.  It  was  no  part  of  the  duty  of  the 
-corporation  of  Exeter  to  do  these  things.  They 
were  not  to  do  them — in  fact,  I  think  it  is  wrong 
to  say  they  were  to  do  them.  They  were  to 
carry  out  the  Act,  but  they  were  only  to  do  it 
in  a  particular  way.  They  were  to  appoint  an 
officer,  and,  when  that  officer  was  once  appointed, 
he  was  to  be  guided  bv  instructions  given  to 
him,  not  by  the  corporation,  but  by  the  Board 
of  Agriculture,  and  the  corporation  had  to  per- 
form its  duties  in  a  particular  way.  It  seems 
to  me  he  could  have  replied :  "  I  am  not  going  to 
do  it.  All  you  have  to  do  is  to  appoint  me, 
and,  when  you  appoint  me,  I  have  to  carry  out 
the  instructions  of  the  Board  of  Agriculture." 
I  am  not  going  to  cite  it  (it  has  often  been 
cited  in  the  course  of  the  argument),  but  there 
is  an  order  of  the  Board  of  Agriculture  as  to 
what  he  was  to  do,  and  it  was  in  the  doing  of 
that  which  the  Board  of  Agriculture  ordered 
him  to  do  that  Mr.  Heath  is  said  to  have  given 
a  oause  of  action  against  tbe  corporation.  Now, 
I  think  it  is  worth  noticing  that  this  very  statute 
contemplates  two  kinds  of  inspectors.  It  sets 
out  two  kinds  of  inspectors.  One  kind  of  in- 
spectors is  to  be  appointed  by  the  Board  of 
Agriculture  themselves  administering  the  Aot. 
They  are  to  administer  it  over  a  wider  area  than 
the  limited  area  whioh  is  to  be  controlled  by  the 
inspector  appointed  by  the  local  authority,  but  no 
one  contends  for  a  moment  that  if  it  were  one 
of  the  inspectors  appointed  by  the  Board  of 
Agriculture  any  aotion  would  lie  against  any- 
body but  the  inspector  himself.  One  would  ask, 
Why  should  the  corporation  of  Exeter  be  liable 
for  the  aot  of  an  inspector  when  the  Board  of 
Agriculture  would  not  be  liable  P  It  seems  to  me 
d  fortiori  that  the  inspeotor  appointed  by  the 
local  authority  would  not  be  liable,  because  the 
inspector  of  the  Board  of  Agriculture  is  bound 
to  do  as  the  Board  of  Agriculture  tells  him,  and 
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no  one  else.  But  that  is  exactly  the  position  of 
the  inspector  appointed  by  the  corporation  of 
Exeter.  He  is  bound  to  do  what  the  Board  of  Agri- 
culture tells  him  when  once  he  has  been  appointed 
by  the  Exeter  Corporation;  and  if  he  does  not 
satisfy  them,  however  much  satisfaction  he  may 
give  to  the  people  who  it  is  said  now  are  liable  for 
his  conduct,  the  corporation  of  Exeter  would  have 
to  appoint  another  person.  It  appears  to  me,  there- 
fore, that  these  were  acts  which  were  not  done  by 
any  servant  of  theirs.  They  were  acts  which  were 
done  as  a  part  of  having  to  exercise  the  corporate 
authority  of  the  Exeter  Corporation.  They  were 
aots  of  a  public  kind  done  bv  a  person  who  was 
appointed  for  some  reasons  of  convenience  which 
the  Legislature  has  seen,  and  appointed  by  the 
local  authority  for  those  purposes.  In  this  case, 
therefore,  I  think  the  judgment  of  the  learned 
County  Court  judge  was  perfectly  right. 

Appeal  dismissed. 

Solicitors :  Stow,  Preston,  and  Co.,  for  Friend 
and  Tarbet,  Exeter ;  Gears  and  Pease,  for  George 
R.  Shorto,  Exeter. 


Wednesday,  Nov.  1, 1905. 

(Before   Lord  Alverstonb,  C.J.,  Wills    and 

Darling,  JJ.) 

Corporation  of  Ohichbstbr  v.  Fostbr.  (a) 

Highway  —  Locomotive  —  Use  of,  on  highway— 
Excessive  weight  of  locomotive — Damage  to  water 
main  under  road  —  Absence  of  negligence  — 
Liability  of  owner  of  locomotive — Locomotives 
Acts  1861  (24  &  25  Vict.  c.  70),  s.  13,  and  1865 
(28  &  29  Vict.  c.  83),  s.  12. 

The  plaintiffs  were  the  road  authority  and  also 
the  owners  of  the  water  system  in  a  certain 
district  and  of  a  water  main  laid  underneath  a 
public  road.  The  main  was  laid  many  years 
ago  without  cement  in  a  trench  some  20in. 
beneath  the  crown  of  the  road,  and  was  still 
substantially  strong  enough  to  withstand  the 
pressure  of  the  ordinary  traffic  of  the  district. 
The  main  and  a  service  pipe  attached  thereto 
were  broken  by  a  large  traction  engine — weighing 
some  thirteen  ton*-*passing  along  the  road  anil 
over  the  pipes.  The  engine  by  its  weight  was 
likely  to  aamaae  the  pipes  in  the  way  in  which 
they  were  laia,  and  the  damage  was  in  fact 
caused  by  the  great  weight  of  the  engine,  but 
there  was  no  negligence  or  want  of  reasonable 
skill  or  care  on  the  part  of  the  owner  of  the 
engine,  either  as  to  the  construction  or  user  of 
the  engine.  The  road  was  a  main  road,  and 
traction  engines  had  used  it  for  many  years, 
though  such  heavy  engines  were  not  part  of  the 
ordinary  traffic  of  the  district.  There  was  no 
default  on  the  part  of  the  plaintiffs  as  the  road 
authority  in  keeping  the  road  fit  for  the  ordinary 
traffic  of  the  district. 

Held,  that  the  owner  of  the  engine  was  liable  to  the 
plaintiffs  for  the  damage  to  the  pipes,  although 
there  was  no  negligence  or.  his  part. 

Appeal  by  the  defendant  from  the  Chichester 
County  Court,  in  an  action  brought  by  the 
plaintiffs,  the  corporation  of  Chichester,  to  recover 
from  the  defendant  the  sum  of  21.  10s.  damage  to 

(0)  Reported  by  W.  W.  Oa*.  Enq..  B»rrtitor-aUI  »w. 


a  water  main  by  a  traction  engine  belonging  to 
the  defendant. 

On  the  afternoon  of  Saturday,  the  17th  Deo. 
1904,  two  traction  engines  belonging  to  the  defen- 
dant, who  was  a  haulier  and  timber  merchant, 
were  passing  along  the  main  road  near  Chiohester. 
The  first  was  about  eleven  tons  in  weight  and  the 
second  was  about  thirteen  tons,  with  wheels  about 
20in.  in  width,  and  each  had  a  timber  carriage 
and  two  trucks  loaded  with  timber. 

The  driver  of  the  larger  engine,  which  was 
behind,  had  stopped  on  the  road  for  some  three  or 
four  minutes,  and  soon  after  the  engine  had  gone 
on  it  was  found  that  at  a  spot  in  the  direct  track 
of  the  20in.  gauge  water  was  coming  up  in 
considerable  quantities  through  the  ground  from 
the  main  underneath. 

The  weight  of  the  engine  had  made  a  dent  in 
the  road,  and  caused  the  ground  under  the  wheel 
to  go  down  about  2in.,  and,  upon  opening  up  the 
"ground  at  the  place  it  was  found  that  the  pressure 
of  the  wheel  had  broken  away  a  service  pipe  from 
the  union  with  the  main,  and  had  fractured  the 
main,  which  was  laid  in  a  trench  about  1ft  9in.  or 
2ft.  beneath  the  crown  of  the  road,  and  had  caused 
a  large  escape  of  water. 

The  road  is  the  main  road  from  Brighton  to 
Portsmouth ;  a  good  many  engines  come  through 
Chichester  along  the  road  which  is  need  by 
traction  engines  without  interference,  the  traction 
engines  being  generally  about  nine  or  ten  tons  in 
weight. 

The  defendant  stated  that  his  two  engines  were 
duly  licensed,  and  that  he  had  constantly  seen 
ploughing  engines  on  this  road,  weighing  from 
twelve  to  seventeen  tons  and  with  narrower 
wheels;  that  his  wheels  were  20in.  wide— the 
regulation  width  for  thirteen  tons  being  only  16in. 
—all  on  springs  made  for  going  over  soft  ground, 
and  that  there  were  several  other  engines  about 
of  the  same  size. 

It  was  submitted  for  the  defendant  that  the 
action  would  not  lie  without  proof  of  negligence, 
and  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant  The  learned 
County  Court  judge  reserved  his  judgment, 
and  the  facts  as  round  by  him  and  his  con- 
clusions thereon  appeared  from  his  judgment  as 
follows : — 

This  action  is  brought  on  the  ground  that 
engines,  such  as  traction  engines,  are  dangerous 
things  within  the  principle  of  the  rule  of  law 
in  Bylands  v.  Fletcher  (19  L.  T.  Rep.  220; 
L.  Rep.  3  H.  L.  330),  and  that  outside  hie  own 
domain  the  owner  is  liable  for  any  damage  caused 
to  the  property  of  another,  even  though  there  is 
no  negligence.  The  facte  in  this  case  are  these. 
The  plaintiff  corporation  were  owners  of  the 
water  system  in  Chiohester,  and  in  particular  of 
water  mains  in  St.  Pancras,  the  subject  of  this 
action.  These  mains  were  laid  many,  probably 
thirty,  years  ago.  They  were  not,  judged  of  by 
the  standard  of  to-day,  of  the  best  construction, 
being  cast  in  such  a  way  that  on  one  side  of  the 
elliptical  tube  the  metal  was  considerably  thinner 
than  on  the  other.  They  were  laid  in  the  soil  or 
earth  without  cement  or  other  special  preparation, 
and  at  a  depth  which  left  a  space  of  about 
20in.  between  the  crown  of  the  pipe  and  the 
crown  of  the  road.  On  the  other  hand,  though 
they  had  been  so  long  in  the  ground,  the  pipes 
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were  ^  not  corroded  or  deoayed,  and  were  sub- 
stantially still  fit  to  withstand  ordinary  pressures* 
The  main  in  question  was  broken  by  the  weight 
of  a  traction  engine  belonging  to,  and  being  at 
the  time  used  by,  the  defendant,  passing  over  the 
main  at  a  spot  wheie  a  supply  pipe  was  connected 
with  the  main  by  a  union  screwed  into  the  main 
on  its  top  side— the  probable  immediate  cause 
of  fracture  being  that  the  union  became  deflected 
under  the  pressure  and  so  exerted  a  leverage  on 
the  pipe  greater  than  the  pipe  could  stand.  The 
County  Court  judge  found  that  there  was  no 
negligence  or  want  of  reasonable  skill  or  care  on 
the  part  of  the  defendant  or  his  workmen,  as 
regards  either  the  construction  or  user  of  the 
engine,  and  the  damage  done  was  caused  simply 
by  the  great  weight  of  the  engine,  which  weighed 
ten  tons  and  upwards.  He  also  found  that  the 
pipes  in  question  were  at  the  date  when  they  were 
broken  sufficiently  strong  and  well  laid  to  withstand 
the  pressure  of  the  ordinary  traffic  of  the  district. 
He  also  found  that  the  defendant's  engine  was  by 
reason  of  its  weight  likely  to  damage  pipes 
constructed  and  laid  in  a  manner  in  which  the 
pipes  in  question  were  constructed  and  laid.  The 
County  Court  judge  was  of  opinion  that  it 
followed  from  these  findings  that  the  defendant 
was  primd  facie  liable  for  the  damage  done  by 
the  ^  engine  to  the  pipes  on  the  principle  that  the 
engine  was,  under  the  circumstances,  a  dangerous 
thing,  and  that  the  defendant  was  liable  for  any 
damage  caused  to  the  plaintiffs'  property  by  the 
use  of  that  dangerous  thing  upon  the  highway. 
The  question  whether  a  given  machine  when  used 
on  a  highway  was  dangerous  or  not  had  to  be 
considered  in  relation  to  the  actual  condition  of 
tilings  on,  or  under,  or  adjacent  to  the  highway 
existing  at  the  time  of  user,  assuming  that  there 
was  nothing  in  the  condition  of  filings  of  an 
unusual  or  exceptional  character,  or  arising  from 
the  illegal  or  negligent  conduct  of  persons  other 
than  the  person  using  the  dangerous  machine. 
If  the  water  pines  had  been  constructed  of  such 
strength,  or  laid  at  such  a  depth  or  in  such  a 
protective  bed  of  concrete  or  otherwise,  so  as  to 
withstand  the  pressure  of  a  weight  of  ten  or  more 
tons  passing  over  them,  the  defendant's  engine 
would  not  have  been  dangerous  in  relation  to 
those  pipes,  but  under  the  actual  circumstances 
which  the  County  Court  judge  found  did  exist  in 
this  case,  he  was  of  opinion  that  it  was  dangerous. 
It  was  contended  for  the  defendant  that  the 
plaintiffs*  pipes  were  badly  and  negligently  con- 
structed  and  laid.  If  that  was  the  case  the  pipes 
were  the  cause  of  the  damage.  He  could  not 
agree  to  that.  He  found  on  the  evidence  that 
the  pipes  were  sufficient  in  strength  and  suffi- 
ciently well  laid  in  relation  to  the  ordinary  and 
lawful  traffic  existing  at  the  time  when  they  were 
laid,  and  he  did  not  think  that  there  was  any 
duty  on  those  who  laid  the  pipes,  or  on  the 
plaintiff  corporation,  to  take  into  account  or 
reconstruct  their  water  system  so  as  to  withstand 
exceptional  pressures  arising  from  the  use  of 
these  ponderous  road  engines,  which  had  only 
within  recent  years  become  at  all  common,  and 
could  not  even  now  be  considered  ordinary  traffic 
of  the  country.  Reliance  was  placed  by  both 
sides  upon  the  Locomotives  Acts  1861  and  1865, 
legalising  and  regulating  the  use  of  locomotives 
on  ordinary  highways,  and  by  the  defendant  on 
the  fact  that  his  engine  was  duly  licensed  by  the 


proper  authority ;  but  the  judge  pointed  out  that 
the  Acts  in  question  made  it  clear  that  everyone 
using  a  locomotive  on  the  roads  under  the  autho- 
rity of  the  Acts  did  so  at  the  risk  of  being  liable 
for  any  injury  which  might  be  caused  to  others 
by  such  user,  where  at  common  law  he  would  be 
liable  under  the  same  circumstances  if  the  Acts 
had  not  been  passed — for  instance,  if  the  engine 
was  a  dangerous  thing  within  the  principle  of 
Eylands  v.  Fletcher  (ubi  sup.),  and  damage  was 
caused  to  the  persons  or  property  of  others 
lawfully  and  without  negligence  being  in,  under, 
or  adjacent  to  the  highway.  The  County  Court 
judge  considered  that  the  case  of  Oas  Light  and 
Coke  Company  v.  Vestry  of  St.  Mary  Abbott's, 
Kensington  (53  L.  T.  Rep.  457 ;  15  Q.  B.  Div.  1) 
was  practically  decisive  of  the  case.  He  found 
that  there  had  been  no  default  or  neglect  of  a 
duty  to  repair  upon  the  part  of  the  plaintiffs. 
The  road  surfaces  were  not  alleged  to  be  out  of 
repair,  and,  as  regards  the  water  main  and  the 
way  in  which  it  was  laid,  he  found  that  there  was 
no  negligence  in  the  original  construction  or  the 
laying  of  it,  and  that  the  main  itself  was  not 
decayed  by  rust  or  age ;  and  that,  unless  he  was 
to  hold  that  it  is  the  duty  of  bodies  in  the  position 
of  the  plaintiffs  to  take  steps  from  time  to  time 
to  strengthen  or  relay  pipes  so  as  to  enable  them 
to  withstand  increased  pressure  arising  from  the 
use  of  any  new  and  heavier  vehicle  which  indi- 
viduals may  from  time  to  time  find  it  to  their 
advantage  to  put  upon  the  road — a  duty  for  which 
he  could  find  no  warrant — there  had  been  in  this 
case  no  default  on  the  part  of  the  plaintiffs 
contributing  to  the  damage  which  had  occurred. 

In  the  result  the  County  Court  judge  gave 
judgment  for  the  plaintiffs  for  the  damages 
claimed,  with  costs  on  Scale  C. 

The  defendant  appealed. 

Sect.  13  of  the  Locomotive  Act  1861  (24  & 
25  V ict.  c.  70)  provides : 

Nothing  in  this  Aot  contained  shall  authorise  any 
person  to  use  upon  a  highway  a  looomotive  engine  which 
shall  be  so  constructed  or  used  as  to  cause  a  public 
or  private  nuisance;  and  every  such  person  so  using 
such  engine  shall,  notwithstanding  this  Aot,  be  liable  to 
an  indictment  or  action,  as  the  case  may  be,  for  such 
use,  where,  but  for  the  passing  of  this  Aot,  such  indict- 
ment or  action  could  be  maintained. 

Sect.  12  of  the  Locomotives  Act  1865  (28  & 
29  Yict.  c.  83)  provides : 

Nothing  in  this  Aot  contained  shall  authorise  any 
person  to  use  a  looomotive  which  may  be  so  constructed 
or  used  as  to  be  a  publio  nuisance  at  common  law,  and 
nothing  herein  contained  shall  affect  the  right  of  any 
person  to  recover  damages  in  respect  of  any  injury  he 
may  have  sustained  in  oonsequenoe  of  the  use  of  a 
looomotive. 

E.  B.  Charles  for  the  defendant.— The  defen- 
dant was  not  liable  for  the  damage.  This  was 
the  main  road,  and  it  has  been  used  by  traction 
engines  without  any  hindrance  for  over  twenty 
years,  and  without  any  damage' being  done.  The 
action  cannot  be  sustained  without  proof  of  negli- 
gence, inasmuch  as  this  was  an  ordinary  user  of 
the  road.  The  modern  authorities  show  that  the 
public  authority,  which  has  charge  of  the  roads, 
must  keep  pace  from  time  to  time  with  the 
different  kinds  of  traffic  on  the  road,  and'  the 
plaintiffs,  as  the  road  authority,  were  bound  either 
to  put  more  metal  on  the*  road  or  to  strengthen 
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their  pipes.  There  was  no  negligence  on  the 
defendant's  part  in  the  way  in  which  the  traction 
engine  was  used,  and,  having  regard  to  the  fact 
that  traction  engines  have  used  this  road  for 
many  years,  it  cannot  be  said  that  the  user  was 
other  than  an  ordinary  user  of  the  road,  or  that 
this  traction  engine  was  a  dangerous  thing  on  the 
road.  As  the  nature  of  the  traffic  on  a  road 
changes,  the  road  authority  must  adapt  and  make 
up  the  road  to  suit  the  requirements  of  the 
ordinary  traffic : 

Attorney-General  v.  Scott,  98    L.  T.  Rep.   249; 
(1905)  2  K.  B.  160. 

The  County  Court  judge  based  his  decision  on 
the  case  of  Gas  Light  and  Coke  Company  v. 
Vestry  of  St.  Mary  Abbott's,  Kensington  (53  L.  T. 
Rep.  457 ;  15  Q.  B.  Div.  1),  but  that  case  is  not 
applicable  here.  That  case  was  really  based  upon 
negligence,  as  we  see  from  the  judgment  of 
Field,  J.  (1  C.  &  E.  368).  Field,  J.  says  (at  p.  369) : 
"Now,  the  plaintiffs'  case  is  stated  in  the 
pleadings  as  resting  upon  negligence,  which 
means,  wherever  it  is  used  in  law,  the  breach  by 
one  man  of  some  duty  which  he  owes  towards 
another."  There  had  been  in  that  case  successive 
breakages  of  pipes,  and  there  was  negligence  in 
the  use  of  the  steam  roller.  That  distinguishes 
the  case  from  the  present  case,  where  it  is  found 
that  there  was  no  negligence,  and  where  there 
was  only  one  fracture.  There  was  no  evidence 
that  this  traffic  was  other  than  ordinary  traffic. 
Traction  traffic  was  ordinary  traffic  on  this  main 
road.  No  claim  had  ever  been  made  for  user  by 
traction  engines,  and  there  had  been  no  cutting 
up  of  the  road.  The  engine,  which  was  duly 
licensed,  was  not  heavier  than  other  engines  using 
this  road ;  there  was  no  evidence  of  any  wrongful 
act,  and  therefore  the  action  does  not  lie.  If  the 
damage  was  caused  by  the  engine  stopping — and 
it  is  admitted  that  it  is  not  improper  for  an  engine 
to  stop  four  or  five  minutes — then,  by  Attorney- 
General  v.  Scott  (ubi  sup.),  the  damage  must  fall 
on  the  plaintiffs  for  neglect  to  maintain  the  road 
in  a  condition  fit  to  bear  "  ordinary  traffic."  At 
the  date  of  this  occurrence  the  road  was  scheduled 
for  repairs,  showing  that  it  was  not  in  a  condition 
to  bear  ordinary  traffic. 

O.  F.  Hohler  for  the  plaintiffs. — The  judgment 
in  favour  of  the  plaintiffs  was  right.  On  the 
evidence  and  findings  of  the  County  Court  judge 
the  question  as  to  any  defect  in  the  road  is  not  in 
point.  The  findings  that  these  pipes  were  pro- 
perly laid  and  were  able  to  withstand  the  pressure 
of  any  ordinary  traffic  on  the  road,  and  that 
there  was  no  default  or  neglect  of  duty  on  the 
part  of  the  plaintiffs,  as  the  road  authority,  to 
repair,  are  really  conclusive  of  the  case.  It  must 
be  taken  upon  those  findings  that  the  road  was 
fit  in  all  respects  for  the  traffic,  and,  that  being  so, 
the  case  comes  directly  within  and  is  governed  by 

Oas  Light  and   Coke  Company  v.    Vestry  of  St. 
Mary  Abbott's,  Kensington  {ubi  sup.). 

The  pipes  were  properly  laid  down  and  the  road 
was  in  good  order  and  in  a  proper  and  effective 
state  for  the  ordinary  traffic  on  it,  and  there  is  no 
suggestion,  ro  evidence,  and  no  finding  that  this 
road  required  any  repair.  The  case  is,  therefore, 
clearly  brought  within  the  principle  that,  the 
pipes  being  properly  there  and  the  road  being  in 
proper  repair,  any  person  who  does  damage  to 
the  pipes  is   liable.    The  oases  of   Rylanas  v. 


Fletcher  (19  L.  T.  Bep.  220;  L.  Rep.  3EL 
330)  and  Jones  v.  Festiniog  Railway  Company  (18 
L.  T.  Bep.  902 ;  L.  Bep.  3  Q.  B.  733),  though 
somewhat  different  oases,  support  the  plaintiffs* 
contention.  In  the  latter  case  a  railway  company, 
which  had  no  statutory  powers  to  use  locomotive 
steam  engines,  were  held  to  be  liable  for  damage 
done  by  sparks  from  an  engine,  even  though 
negligence  was  negatived.  In  the  present  ease 
the  finding  of  the  judge  that  the  weight  of  the 
engine  was  calculated  to  cause  damage,  the  road 
being  in  ordinary  repair,  is  sufficient,  and  the 
true  inference  from  the  evidence  really  is  that 
this  excessive  weight  and  the  straggle  to  get  the 
engine  into  motion  did  this  damage.  Before  the 
defendant  can  succeed  he  must  show  that  there 
was  some  breach  of  duty  by  the  plaintiffs  aa  the 
highway  authority,  and  there  is  no  evidence  of 
that.  The  reasoning  of  the  County  Court  judge 
and  the  authorities  he  referred  to,  particularly 
the  case  of  Gas  Light  and  Coke  Company  v. 
Vestry  of  St.  Mary  Abbott's,  Kensington  (ubi  sup.), 
show  that  he  was  right  in  his  judgment. 

E.  B.  Charles  in  reply. — The  case  of  Jones  v. 
Festiniog  Railway  Company  (ubi  sup.)  hat  no 
application  here.  The  decision  in  that  case  was 
based  upon  the  fact  that  the  railway  company 
had  no'  Parliamentary  authority  to  run  their 
locomotives  in  the  place  where  the  damage  was 
done,  and  that,  that  being  so,  they  were  liable 
apart  from  the  question  of  negligence. 

Lord  Alvbbstokb,  C.J. — I  cannot  entertain 
any  doubt  that   the  judgment  of  the  County 
Court  judge  in  this  case  was  perfectly  right.  The 
fact  that  there  was  only  one  breakage  caused  by 
this  particular  defendant  is  only  one  of  the  facts 
to  be  considered  in  the  case.    A  traction  engine  is 
not  entitled  to  break  its  first  pipe  aa  a  dog  is 
entitled  to  its  first  bite.    That  there  was  only  one 
breakage  is,  however,  one  of  the  things  to  be 
considered  in  determining  the  question  of  fact  as 
to  whether  the  damage  to  the  pipe  was  caused 
by  something  for  whioh  the  defendant,  as  being 
the  owner  of  the  traction  engine,  was  responsible. 
The  County  Court  judge  could  have  found  that, 
notwithstanding  the  weight  of  the  engine,  the 
damage  was  caused  by  the  pipe  in  the  position  in 
whioh  it  was  placed  not  being  reasonably  safe  to 
bear    the   ordinary    traffic,    including   traction 
engines,  which  might  be  expected  to  pass  over  it 
as  it  lay  underneath  the  road.    That  was  clearly 
recognised  by  Lindley,  L.J.  in  Gas  Light  and 
Coke  Company   v.  Vestry  of  St.  Mary  Abbot Cs, 
Kensington  (ubi  sup.).    The  County  Court  judge, 
however,  has  not  found  that.    There  is  no  statu* 
tory  protection  given  in  this  case,  and  the  ques- 
tion, then,  is  upon  whom  the  loss  or  damage  caused 
by  the  breakage  of  the  pipe  by  the  defendant, 
who  was  not  exeroisiug  anv  statutory  power  or 
duty,  is  to  f alL    Is  it  to  fall  on  the  owners  of  the 
pipe  or  on  the  owner  of  the  traction  engine  P   The 
case  is  complicated  by  the  fact,  whioh  did  not 
arise  in  Gas  XAaht  ana  Coke  Company  v.  Vestry 
of  St.  Mary  Abbotts,  Kensington  (ubi  sup.),  that 
the  plaintiffs,  in  addition  to  being  owners  of  the 
pipe,  are  also  the  road  authority.    That,  no  doubt, 
would  be  in  favour  of  the  defendant,  and,  indeed, 
would  be  a  defence  to  this  action  if  the  defendant 
had  been  able  to  show  that  the  damage  was 
caused  by  a  breach  by  the  plaintiffs  of  their  duty 
as  the  road  authority.    Although   no  question 
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arises  in  this  case  under  the  Locomotives  Acts, 
I  ought  to  say  that  I  think  the  fair  result  of 
and  inference  from  the   decision  in  Attorney - 
General  v.  Scott  (ubi   tup.)   is   that   the  road 
authority  in  the  exercise  of  their  duty  as  road 
authority  must  keep  the  road   up  to  date,  and 
most  maintain  it  in  a  reasonably  nt  condition  to 
bear  the  ordinary  traffic  of  the  particular  district. 
That  being  so,  we  have  now  to  consider  the 
findings  of  the  County  Court  judge.    It  has  been 
urged  for  the  defendant  that,  as  the  pipe  was 
broken  on  this  one  occasion  only,  and  as  traction 
engines  had  used  this  road  for  many^years,  the 
judge  ought  to  have  found  that  the  cause  of  the 
accident  was  the  inherent  inability  of  this  pipe 
laid  beneath  the  road  as  it  was  to   resist  the 
strain.    We  were  pressed  to  take  the  view  that 
the  pipe  was  broken  owing  to  that.    The  County 
Court  judge,  however,  has  found  that  the  pipes 
at  the  time  when  they  were  broken  were  suffi- 
ciently strong  and  well  laid  to  withstand  the 
pressure  of  the  ordinary  traffic  of  the  district, 
and  he  has  also  found  that  there  was  no  negli- 
gence or   want    of    reasonable    skill    on    the 
part    of     the    defendant     as     regards    either 
the  construction   or  user  of   the   engine,  and 
that  the  damage  was  caused  simply  by  the  great 
weight  of  this  particular  engine.    He  also  round 
that  there  had  been  no  negligence  or  neglect  by 
the  plaintiffs  in  their  dnty  as  road  authority,  even 
assuming,  as  I  have  already  said,  that  the  case  of 
Attorney-General  v.  Scott  (ubi  tup.)  has  laid  it 
down  that  it  is  the  duty  of  the  road  authority 
to  keep  the  roads  up  to  date.    This  seems  to  me 
to  be  a  finding  that  the  use  of  this  particular 
engine  was  at  the  defendant's  own  risk,  what- 
ever may  be  the  case  with  regard  to  traction 
engines  generally.     The  judge  also  finds  that 
there  was   no  duty  on   the  part  of  the  plain- 
tiff corporation  as  the  road  authority  to  take 
into  account  or  provide   against  excessive   or 
exceptional  pressure   arising  from  the   use  of 
these  machines.  Upon  those  facts  it  seems  to  me 
to  be  a  case  where  the  fact  that  the  plaintiffs,  who 
are  the  owners  of  the  pipes,  are  also  the  road 
authority  does  not  assist  the  defendant.    It  may 
he  that  the  test  of  liability  is  that  pointed  out  in 
Gat  Light  and  Coke  Company  v.  Vettry  of  St. 
Mary  Abbotft,  Kensington  (ubi  tup.)f  that  there 
was  no  necessity  or  obligation  to  use  so  heavy  an 
engine.  Lindley,  L, J.,  in  delivering  the  considered 
judgment  of  the  court,  there  said:  "  Now,  there  is 
no  disnute  that  the  defendants  can  perform  their 
duty  without  using  steam  rollers  of  such  a  weight 
as  to  injure  the  plaintiffs'  pipes,  but  they  say  it  is 
their  duty  and  right  to  repair  the  roads  in  the 
most  economical  and  best  way,  and  to  avail  them- 
selves of  all  improvements  regardless  of  the  effect 
on  the  plaintiffs'  pipes.     Field,  J.  has  held  that 
this  contention  cannot  be  supported,  and  we  are 
of  opinion  that  his  decision  is  correct."    In  my 
opinion,  the  principle  of  that  judgment  applies 
to  the  present  case.      It  was,  no  doubt,  con- 
venient for  the  defendant  to  haul  these  trucks 
with  one  engine,  but  it  is  not  suggested  on  his 
behalf  that  it  was  necessary  to  use  so  heavy  a 
traction  engine  for  that  purpose.    The  defendant 
chose  to  use  this  exceptionally  heavy  traction 
engine,  and  he  did  so  at  his  own  risk.    If  a 
person  in  the  exercise  of  a  right  exercises  the 
right  in  such  a  way  as  is  likely  to  cause  damage 
to  another  person  s  property  which  is  lawfully  in 


the  place  where  it  is,  then  he  must  show  that  to 
enable  him  to  enjoy  that  right  it  is  necessary 
for  bim  to  exercise  the  right  in  that  particular 
way.  In  the  present  case  the  defendant  has 
not  shown  that  it  was  necessary  for  him  to 
exercise  his  rights  by  using  so  heavy  a  traction 
engine.  In  my  opinion,  therefore,  the  appeal 
must  be  dismissed. 

Wills,  J. — I  have  come  to  the  same  conclusion, 
because  I  think  the  way  the  County  Court  judge 
has  found  the  facts  binds  us.  I  think  the  facts  as 
found  stand  hopelessly  in  the  way  of  the  defen- 
dant's contention.  If  the  defendant  had  been  able 
to  show  that  the  accident  was  due  to  any  failure 
of  duty  on  the  part  of  the  plaintiffs  as  the  road 
authority,  that  would  have  been  an  answer  to  the 
action.    It  therefore  becomes  a  question,  and,  to 
my  mind,  a  cardinal  question  in  the  case,  whether 
the  plaintiffs  have  been  guilty  of  any  failure  of 
their  duty  as  such  road  authority  to  keep  this 
road  in  a  proper  state  of  repair  for  the  traffic 
that  might  ordinarily  be  expected  to  pass  over  it. 
The  case  of  Attorney-General  v.  Scott  (ubi  tup.) 
seems  to  show  that  it  is  the  duty  of  the  road 
authority  to  alter  from  time  to  time  the  standard 
of  repair  of  the  road  according  to  the  necessities 
of  the  traffic.     In  such  cases  I  have  generally 
directed  juries  that  the  duty  of  the  road  authority 
in  that  respect  must  vary  from  time  to  time,  and 
I  have  pointed  out  to  them  that,  if  the  character 
of   the   traffic  in   a  neighbourhood   essentially 
changes  and  the  usual  traffic  to  be  carried  along 
the  road  becomes  much  greater  or  heavier,  then 
the  road  authority  must  adapt  themselves  to  the 
altered  character  of  the  traffic  and  put  the  road 
into  a  condition  of  repair  reasonably  necessary 
for  the  heavier  traffic.    If  the  facts  in  the  present 
case  had  shown  that  the  traffic  by  traction  engines 
of  this  size  had  become  usual  in  this  district,  then 
I  should  have  been  disposed  to  think  that  the 
defendant's  contention   would  have  been  right. 
But  the  facts  as  found  by  the  County  Court 
judge  seem  to  me  to  dispose  of  that.    He  has 
found  that  this  particular  traffic  was  beyond  that 
which  the  plaintiffs  had  the  right  to  expect  and 
to  which  they  were  bound  to  adapt  the  condition 
of  the  road;  and  that  negatives   the  essential 
condition  which  would  exonerate  the  defendant 
from  liability.    This  case  does  not  seem  to  me  at 
all  to  depend  upon  the  case  of  Bylandt  v.  Fletcher 
(ubi  tup.),  but  it  rests  upon  other  considerations ; 
nor  do  I  think  that  the  case  of  Gas  Light  and 
Coke   Company  v.  Vestry  of  St.  Mary  Abbotft, 
Kensington  (ubi  tup.)  is  at  all  decisive  of  this 
case.    The  facts  there  brought  the  case  within 
the  principle  of  Rylandt  v.  Fletcher  (ubi  tup.). 
The  road  at  the  time  was  under  repair  and  was  in 
such  a  condition  that    heavy    pressure    would 
naturally  do  the  damage  that  was  done.    While 
the  road  was  in  such  a  state  a  heavy  steam  roller 
was  put  upon  the  road  and  was  passed  backwards 
and  forwards  along  the  road.    That  was  the  case 
of  using  what  under  the  circumstances  was  a 
dangerous  thing,  and  the  person  so  using  it  was 
bound  to  take  care  that  the  use  of  such  dangerous 
thing  was  confined  within  legitimate  limits.    In 
the  present  case  it  seems  to  me,  without  having 
any  resort  to  the  principle  of  Bylandt  v.  Fletcher 
(ubi  tup.),  that  the  defendant  did  that  which  was 
likely  to  cause  injury,  and  as  the  County  Court 
judge  has  found  that  the  damage   was  in  fact 
caused  by  the  great  weight  of  the  defendant's 
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engine,  I  think   the   appeal  ought  to  be  dis- 
missed. 

Darling,  J.  read  the  following  judgment: — 
To  my  mind  the  matter  of  this  appeal  presents 
itself  thus.  The  plaintiffs  have  the  right,  and 
indeed  the  duty,  to  lay  and  maintain  the  highway 
and  the  water  mains  beneath  it.  All  people, 
including  the  defendant,  had  a  right — not  limited 
by  time — to  use  the  highway  in  a  natural  manner, 
having  reasonable  regard  to  the  kind  of  traffic 
which  would  usually  pass  along  it.  This  must 
involve  a  duty  on  the  plaintiffs  to  vary  the  con- 
struction of  the  road  from  time  to  time,  so  as  to 
adapt  it  to  conditions  of  traffic  which  should  have 
at  any  given  time  become  ordinary,  although 
these  were  formerly  unknown,  afterwards  rare, 
then  less  uncommon,  and  at  last  not  exceptional 
but  usual.  It  is  a  duty  the  discharge  of  which 
might  become  more  or  less  burdensome,  for  the 
road  to  Portsmouth  may  in  time  be  as  little  UBed 
as  is  now  the  Roman  road  to  Silchester.  The 
County  Court  judge  finds  that  this  engine  is  not 
of  the  sort  to  be  at  present  considered  on  that 
road  a  part  of  the  ordinary  traffic.  I  think  it  was 
not  necessary  to  find,  as  the  County  Court  judge 
does,  that  the  engine  is  in  itself  a  dangerous 
thing,  and  I  very  much  doubt  whether  anything 
whatever  can,  strictly  speaking,  be  called  "a 
dangerous  thing."  That  depends  on  its  use  and 
on  environment.  Water,  which  caused  the  injury 
complained  of  in  Bylands  v.  Fletcher  (ubi  sup.), 
is  only  dangerous  in  certain  conditions,  and  so  is 
fire.  The  expression  "in  itself  dangerous"  is 
used  in  the  neadnote  to  Bylands  v.  Fletcher 
(L.  Rep.  3  H.  L.  330),  but  I  do  not  find  it  in  the 
judgments,  nor  do  I  think  it  an  appropriate 
expression  anywhere— except,  perhaps,  as  used  by 
Mr.  Pope  in  regard  to  "  a  little  learning." 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Palmer  and  Bull, 
for  J.  W.  Loader  Cooper,  Town  Clerk,  Chichester. 

Solicitors  for  the  defendant,  Stow,  Preston,  and 
Lyttelton,  for  Baper,  Freehand,  and  Tyacke, 
Chichester. 


Tuesday,  Nov.  7, 1905. 

(Before  Lord  Alverstone,  C.J.,  Wills  and 

Darling,  J  J.) 

Green  (app.)  v.  Wankltn  (resp.).  (a) 

Begistration  of  voters — Amendment  of  list — Omis- 
sion  of  second  Christian  name — Objection — 
"  Mistake  "—Jurisdiction  of  revising  barrister 
to  correct — Parliamentary  and  Municipal  Begis- 
tration Act  1878  (41  &  42  Vict  c.  26),  ss.  24,  28, 

SUb-S.  1. 

In  the  list  of  voters  for  a  borough  the  name  of 
Herbert  Green  appeared  in  division  1  of  the  list 
as  occupier  of  a  certain  house.  Objection  was 
duly  made  to  his  name  being  retained  on  the  list 
upon  the  ground  that  the  name  of  the  occupier  of 
the  house  was  Herbert  Ambrose  Green,  and  it 
was  proved  or  admitted  before  the  revising 
barrister  that  the  correct  name  of  the  occupier 
was  Herbert  Ambrose  Green,  the  second  Christian 
name  having  been  omitted  in  the  list.  The  voter 
had  not  made  any  new  claim  or  any  declaration 
in  order  to  correct  such  omission. 

(a)  Reported  by  W.  W.  Oftft,  Esq.,  Barrlstor-at-Law. 


The  revising  barrister  was  asked  to  treat  the  omis- 
sion of  the  second  Christian  name  as  a"  mistake  " 
under  sect,  28,  sub-sect.  1,  of  the  Parliamentary 
and  Municipal  Begistration  Act  1878,  and  to 
amend  the  list  accordingly,  but  he  held  that  the 
omission  was  not  a  mistake  which  he  was  bound 
to  correct,  and  refused  to  make  the  correction. 

Held,  that  the  omission  of  the  second  Christian 
name  was  a  "  mistake "  within  sect.  28,  sub- 
sect.  1,  and  thai  the  revising  barrister  had  power 
to  correct  it,  and  ought  to  have  done  so ;  aid  (he 
fact  that  the  voter  could  have  had  the  mistake 
corrected  by  makina  a  declaration  under  sect.  24 
did  not  deprive  the  revising  barrister  of  the 
power  given  by  sect.  28,  sub-sect.  I,  to  make  the 
correction. 

Case  stated  by  the  revising  barrister  for  the 
borough  of  Colchester. 

At  a  court  held  before  the  revising  barrister  to 
revise  the  list  of  voters  for  the  borough  of 
Colchester,  at  Colchester,  on  the  11th  Sept.  1905, 
objection  was  duly  made  to  the  name  of  Herbert 
Green  being  retained  on  division  1  of  the  list  of 
voters  for  the  borough  in  respect  of  a  dwelling- 
house,  No.  20,  St.  Peter's- street. 

The  facts  were  as  follows : — 

1.  The  name  of  the  occupier  of  the  house 
appeared  in  the  list  as  Herbert  Green,  and  it  wis 
proved  or  admitted  that  the  correct  name  of  the 
occupier  of  the  house  was  Herbert  Ambrose 
Green. 

2.  In  a  considerable  number  of  oases  the 
Christian  names  of  the  voters  were  omitted  from 
or  misstated  in  the  list,  and  in  many  cases  those 
voters  had  made  either  a  new  claim  or  a  declara- 
tion in  order  to  correct  such  omission  or  mis- 
statement. 

3.  Herbert  Ambrose  Green  had  not  made  a  new 
claim  or  a  declaration. 

4.  The  revising  barrister  was  asked  to  treat  the 
omission  of  the  second  Christian  name  as  a 
" mistake"  in  the  list  within  the  meaning  of 
sect.  28,  sub-sect  1,  of  the  Parliamentary  and 
Municipal  Registration  Act  1878,  and  to  correct 
it. 

5.  The  revising  barrister  held  that  an  omission 
was  not  a  mistake  which  he  was  bound  to  correct 
after  objection  had  been  made,  and  he  declined  to 
make  the  correction  and  struck  the  name  of 
Herbert  Green  out  of  the  list. 

6.  The  names  of  the  nine  persons  set  out  in  the 
sohedule  to  the  case  were  objected  to  in  similar 
circumstances,  and  were  struck  out  of  the  list 

7.  Due  notice  of  appeal  from  the  decision  of 
the  revising  barrister  was  given  in  each  case,  aad 
he  directed  the  appeals  to  be  consolidated. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  revising  barrister  was  wrong  and 
that  the  correction  should  have  been  made,  the 
register  was  to  be  amended  by  inserting  the  name 
of  Herbert  Ambrose  Green,  with  the  qualification 
dwelling-house,  No.  20,  St.  Peter's-street*  in  divi- 
sion 1  of  the  list,  and  the  names  of  the  nine  other 
persons  as  they  appeared  in  the  schedule.  [Then 
followed  the  schedule.] 

The  Parliamentary  and  Municipal  Registration 
Act  1878  (41  &  42  Vict.  c.  26)  provides : 

Sect.  24.  Any  person  who  is  entered  on  say  Hit  of 
voters  for  a  Parliamentary  borough  or  any  burgess  list, 
subject  to  revision  under    this   Aot,  for  a  mnmoieal 
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borongh,  and  whose  name  or  place  of  abode,  or  the  nature 
of  whose  qualification,  or  the  name  or  situation  of  whose 
qualifying1  property  is  not  oorreotly  stated  in  such  list,  or 
in  respeot  of  whom  there  is  any  other  error  or  omission 
in  the  said  list,  may,  whether  he  has  received  a  notice  of 
objection  or  not,  if  he  thinks  fit,  make  and  subscribe  a 
declaration  in  the  form  in  that  behalf  in  the  schedule  to 
this  Act,  or  as  near  thereto  as  the  oironmstanoes  will 
admit,  before  any  jnstioe  of  the  peace  or  any  oommis- 
noner  or  other  person  authorised  to  administer  oaths 
is  the  Supreme  Conrt  of  Judicature.  The  declara- 
tion shall  be  duly  dated,  and  shall,  on  or  before  the 
twelfth  day  of  September,  be  sent  to  the  town  clerk,  who 
forthwith  shall  indorse  on  the  declaration  a  memorandum 
signed  or  initialled  by  him  stating  the  date  when  he 
received  it  and  naming  the  declarant  and  the  list  to 
which  the  declaration  refers,  and  shall  deliver  all  such 
declarations  to  the  revising  barrister  at  his  first  oourt. 
If  the  declaration  is  sent  as  aforesaid  in  due  time  (of 
which  the  said  indorsement  shall  be  prima  facie  proof), 
the  revising  barrister  shall  receive  the  declaration  as 
evidenoe  of  the  facts  declared  to,  and  that  without 
proof  of  the  signature  of  the  declarant,  or  of  the  justice, 
commissioner,  or  person  before  whom  the  declaration 
purports  to  have  been  subscribed,  unless  he  has  good 
reason  to  doubt  the  genuineness  of  any  signature  thereto. 
The  declarations  shall  be  open  free  of  oharge  to  public 
inspection  at  the  office  of  the  said  town  plerk,  at  any 
time  between  the  hours  of  ten  of  the  clock  in  the  fore- 
noon and  four  of  the  olook  in  the  afternoon  of  any  day 
except  Sunday,  before  the  fifteenth  day  of  September, 
snd  he  shall  deliver  oopies  thereof  on  application  and 
payment  of  the  prioe  of  f ourpenoe  per  folio  of  seventy-two 
words. 

The  form  for  correcting  misdescription  in  the 
list  is  Form  M  in  the  schedule  to  the  Act,  and 
Form  M  in  the  third  schedule  to  the  Registration 
Order  1895. 

Scot  28.  A  revising  barrister  shall,  with  respect  to 
the  list  of  voters  for  a  Parliamentary  borough,  and  the 
burgees  lists  for  a  municipal  borough  which  he  is 
appointed  to  revise,  perform  the  duties,  and  have  the 
powers  following:  (1)  He  shall  correct  any  mistake 
winch  is  proved  to  him  to  have  been  made  in  any  list ; 
(2)  he  may  oorreot  any  mistake  which  is  proved  to  him 
to  have  been  made  in  any  olaim  or  notice  of 
objection. 

C.  E.  Jones  for  the  appellant. — The  sole  ques- 
tion is  whether  the  omission  of  the  second 
Christian  name,  is  a  "  mistake  "  in  the  lists  within 
the  meaning  of  sect.  28,  sub-sect.  1  of  the  Parlia- 
mentary and  Municipal  Registration  Act  1878, 
which  provides  that  the  revising  barrister  "  shall 
correct  any  mistake  which  is  proved  to  him  to 
have  been  made  in  any  list."  If  such  omission  is 
a  "mistake"  within  that  sub- section,  then  the 
revising  barrister  has  no  discretion  in  the  matter, 
bat  he  is  bound  to  correct  it,  as  the  sub-section 
provides  that  he  "  shall "  correct  it.  There  is  no 
authority  to  show  that  the  revising  barrister  may 
not  treat  this  as  a  mistake,  and  it  is  submitted 
that  he  was  wrong  in  holding  that  the  omission 
was  not  a  mistake  which  he  was  bound  to  correct. 
[He  was  stopped.] 

Lewis  Thomas  for  the  respondent.— 'The  decision 
of  the  revising  barrister  was  correct,  and  the 
question  is  reauy  concluded  by  his  statement  of 
toe  case.  It  is  not  every  mistake  which  can  be 
corrected  under  sect.  28,  sub-sect.  1  of  the  Act  of 
1878.  It  was  not  proved  to  the  revising  barrister 
that  there  was  any  mistake  in  the  list.  There 
was  no  evidence  given  to  show  that  the  person 
whose  name  was  Herbert  Green  was  the  same 
person  as  Herbert  Ambrose  Green;  the  latter 


may  have  been  the  son  or  the  father  of  Herbert 
Green ;  and  there  was  nothing  to  show  that  the 
person  whose  name  was  Herbert  Ambrose  Green 
was  ever  before  the  court  or  the  revising  barrister 
at  all.  [Lord  Alvbbstone,  C.J. — The  case  is 
stated  upon  the  hypothesis  that  the  tenant  and 
occupier  of  the  house  was  Herbert  Ambrose 
Green.]  All  that  is  stated  in  the  case  is  that  the 
name  of  the  occupier  of  the  house  was  Herbert 
Ambrose  Green,  but  there  was  no  evidenoe  pro- 
duced to  show  that  that  person  was  the  same 
person  as  the  person  whose  name  appeared  in  the 
list  as  Herbert  Green.  There  is  a  proper  way  of 
making  the  correction  where  there  is  any  mis- 
description of  the  name  of  a  person  in  the  list. 
Sect.  24  of  the  Parliamentary  and  Municipal 
Registration  Act  1878  provides  that  where  any 
person  whose  name  is  not  correctly  stated  in  the 
list  wishes  to  make  the  correction  he  may,  if  he 
thinks  fit,  make  and  subscribe  a  declaration 
giving  his  oorreot  name  in  the  Form  M  in  the 
schedule  to  the  Registration  Order  1895.  Power 
is  there  given  by  the  statute  to  correct  such  a 
mistake  as  this,  and  that  mode  of  correcting  the 
mistake  must  be  followed.  There  is  thus  by  the 
statute  a  declaration  required  for  changing  the 
name,  and  there  has  been  no  declaration  in  this 
case.  If  the  effect  of  the  alteration  be  to  change 
the  name  of  one  person  for  another,  then  the 
revising  barrister  has  no  power  to  make  the 
alteration  in  the  way  sought  to  be  done  in  this 
case ;  and,  if  the  alteration  could  have  been  made 
without  a  declaration  under  sect.  24,  then  that 
section  and  Form  M  would  have  been  unnecessary, 
and  would  not  have  been  there  at  all.  [Lord 
Alvebstonb,  0.  J.  —  Oan  a  person  get  his 
name  altered  without  a  declaration?]  He  may 
do  so  by  going  himself  and  stating  the  matter 
before  the  revising  barrister ;  but  that  was 
not  done  in  this  oase,  and  there  was  no  evidenoe 
whatever  to  satisfy  the  revising  barrister  that 
this  omission  was  a  mistake.  There  are  oases 
with  regard  to  alterations  in  the  character  of  the 
qualification  in  col.  3,  such  as  Foskett  v.  Kaufman 
(54  L.  T.  Rep.  64 ;  16  Q.  B.  Div.  279),  Lord  Esher, 
M.R.  there  says:  "If  the  voter  acts  under 
sect.  24,  then  the  revising  barrister  oan  alter  the 
overseer's  list  according  to  the  declaration ;  but 
if  the  voter,  instead  of  availing  himself  of  the 
power  given  by  sect.  24,  inadvertently  waits  until 
the  holding  of  the  revision  court,  and  then  goes 
before  the  revising  barrister  and  offers  proof  of 
his  qualification,  the  revising  barrister  has  no 
power  ...  to  alter  the  description  of  the 
qualification,  as  it  appears  in  the  list."  That,  no 
doubt,  applies  to  alterations  in  the  legal  character 
of  the  qualification,  but  it  is  a  very  much  larger 
change  in  the  list  than  merely  altering  the  quali- 
fication to  insert  the  name  of  a  person  who  may  be 
an  entirely  different  person,  simply  on  the  mere 
assertion  of  some  person  in  court  that  there  has 
been  an  omission.  Plant  v.  Potts  (63  L.  T.  Rep. 
730;  (1891)  1Q.  B.  256)  and  Kitchen  v.  Johnson 
(79  L.  T.  Rep.  422;  (1899)  1  Q.  B.  96\  support 
the  same  view.  [Lord  Alvbbstone,  O.J. — in  the 
oase  of  Soutter  v.  Roderick ;  Barker's  case  (Smith's 
Reg.  Cas.  36),  which  seem  a  to  me  to  be  directly 
in  point,  as  to  whether  the  appellant  ought  to 
have  proceeded  under  sect.  24,  it  was  held  by  this 
court  that  the  revising  barrister  has  power  to 
amend  an  incorrect  statement  in  the  list  of  a 
voter's  abode  if  made  by  mistake  and  bond  fide.] 
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Tbe  place  of  abode  is  no  part  of  the  qualifi- 
cation : 

Luehett  ▼.  Knowles,  2  C.  B.  187. 
C,  E.  Jones  was  not  called  upon  to  reply. 

Lord  Alvbrstonb,  G.J. — If  we  had  come  to 
the  conclusion   that   the  meaning  of   sect.  24, 
which  has  been  urged  before  us  by  counsel  for 
the  respondent,  was  that  that  was  the  only  means 
or  the  only  method  whereby  a  claimant  could  set 
right  a   mistake  of  this  Kind  unless  he  came 
before  the  court  himself,  then  different  considera- 
tions would   have  arisen.     I   quite  agree  that 
if  we  look  at  the  matter  simply  as  a  question 
of  considering  these  two  sections  without  con- 
sidering   the    general   law  applicable    to    such 
matters,  the  fact  that  sect.  28  provides  in  general 
for  mistakes  being  corrected,  and  that  sect.  24 
includes  specifically  the  case  of  a  person  who 
applies  because  his  name  is  wrongly  stated — if 
we  were  to  take  that  by  itself — there  would  be 
some   ground   for   saying   that   the    particular 
matter  being  included  in  a  particular  section — 
namely,  sect.  24— the  omission  of  part  of  a  name 
was  not  a  mistake  within  sect.  28.    But  in  my 
judgment  that  would  be  too  narrow  a  view  to 
take  of  the  matter.    We  have  to  remember  that 
in  this  case  an  objection  had  been  raised — that  is 
to  say,  the  person  had  been  served  with  a  notice 
and  his  name  had  been  objected  to,  and  that 
therefore,  it  is  not  a  question  of  something  which 
has  been  done   by  the  revising  barrister  of  his 
own  motion  on  some  intimation   made  to  him. 
Counsel  for  the  respondent  suggested  that  some- 
one got  up  in  court  and  said :  "That  man's  name 
is  Ambrose " ;  but  that  is  not  the  way  in  which 
the  matter  arose.    There  had  been  formal  notice 
given.    Then  it  was  proved  or  admitted  that  the 
correct  name  of  the  occupier  of  the  house  was 
Herbert  Ambrose  Green.    That  being  so,  I  think 
that  it  is,  practically  speaking,  another  illustra- 
tion of  the  same  kind  of  matter  as  that  which 
was   before    the  court   in   Soutter  v.   Roderick 
(Barker's   case  (ubi    sup.).     There  was  in  the 
present  case  no  dispute  as  to  who  was  the  real 
occupier,  and  no  dispute  as  to  who  was  the  real 
tenant.    But  there  was  proof,  or  admission,  which 
is  the  same  as  proof — there  was  evidence  before 
the   revising  barrister — that   the   name  "Am- 
brose "  had  not  been  put  in  the  list ;  and  that  the 
revising  barrister  meant  to  raise  that  kind  of  point 
is,  to  my  mind,  clear,  because  he  has  treated  it  as 
one  of  nine  other  cases  where  similar  omissions 
occurred.    Therefore  it  cannot  be  suggested  that 
he  acted  as  he  did  because  he  was  not  satisfied 
that  the  occupier  was  the  right  man,  or  that  there 
was  not  sufficient  evidence  that  the  right  person 
had  come  forward  and  claimed  to  have  his  name 
put  right.    In  these  circumstances  it  seems  to  me 
that  we  ought  not  to  cut  down  the  power  of  the 
revising  barrister  under  sect.  28  to  correct  what 
is  clearly  a  mistake  in  the  ordinary  sense  of  the 
word,  because  there  is  another  section — sect.  24— 
which  enables  the  person  whose  name  is  objected 
to,  if  he  thinks  fit,  to  get  the  mistake  corrected 
by  another  proceeding.    Therefore,  I  think  in  the 
present  case  we  are  really  following  out  the  line 
laid  down  in  Barker's  case  (ubi  sup).    It  seems 
to  me  also  most  excellent  good  sense,  and  I  think 
the  revising  barrister  had  power  to  make  this 
correction,  and   ought  to  have  made  it.     The 
appeal  must  therefore  be  allowed,  and  the  register 


will  be  amended  by  inserting  the  name  of  Her- 
bert Ambrose  Green  in  the  list,  and  the  names  of 
the  other  nine  persons  will  be  inserted  in  the  same 
way. 

Wills,  J. — I  think  sect.  24  applies  to  a  con- 
siderable number  of  cases,  in  some  of  which  the 
correction  to  be  made  may  be  very  important, 
and  may,  in  fact,  amount  to  a  new  claim ;  while 
in  others  the  corrections  are  trivial  or  simply  of 
the  ordinary  class  of  slips,  clerical  errors,  ana  so 
on.  If  the  person  whose  name  is  objected  to 
deems  it  to  be  of  sufficient  importance  or  cares 
enough  about  the  matter  to  take  steps  himself  to 
have  the  error  corrected,  whatever  it  may  be, 
then  it  seems  perfectly  reasonable  that  he  should 
not  simply  give  notice,  "  This  is  a  mistake,"  but 
that  he  should,  if  he  does  not  want  to  attend 
himself — which  is  the  power  which  is  given  to 
him  by  that  Act  of  Parliament — send  a  written 
notice,  a  declaration  of  what  his  qualification  and 
name  is,  and  what  correction  he  desires  to  have 
made.  If  he  sets  the  law  in  motion,  so  to  speak, 
in  that  way,  he  must  make  the  declaration 
required  by  sect.  24 ;  but  that  certainly,  to  1117 
mind,  does  not  deprive  the  revising  barrister  of 
the  power  given  him  under  sect.  28  to  correct  anj 
mistake,  and,  of  course,  any  mistake  means  any- 
thing which  is  either  proved  or  admitted  to  be  a 
mere  slip  and  nothing  else,  which  cannot  bo 
complicated  with  the  suggestion  made  by  counsel 
for,  the  respondent  that  it  might  be  made  the 
cover  for  a  fraudulent  claim,  and  so  forth.  In 
my  opinion,  the  learned  revising  barrister  took 
too  narrow  a  view  of  his  powers,  and  I  agree 
therefore  that  this  appeal  should  be  allowed. 

Darling,  J.— I  am  of  the  same  opinion.  I 
also  think  that  it  is  quit©  plain  from  the  osse 
stated  that  the  real  qualified  occupier  was  Herbert 
Ambrose  Green,  who  had  been  described  in  the 
list  as  "  Herbert  Green."  Tbe  amendment  desired 
was  therefore  merely  to  rectify  an  omission  of 
something  from  his  name.  It  was  not  a  osse 
where  there  was  any  possibility  of  substituting 
another  person ;  to  my  mind  it  is  no  more  a 
change  of  name  than  the  altering  of  the  spelling 
of  the  name  of  the  real  occupier  would  have  been. 

,  Appeal  allowed. 

Solicitors  for  the  appellant,  Doyle,  Devonshire, 
and  Co.,  for  Jones  and  Son,  Colchester. 

Solicitors  for  the  respondent,  Milner  and  Bid* 
ford,  for  Wills  and  White,  Trowbridge. 


Wednesday,  Nov.  8, 1905. 

(Before  Lord  Alvbrstonb,  O.J.,  Wills  and 

Dajklino,  J  J.) 

Fowlbb  (app.)  v.  Cbipps  (reap.),  (a) 

Merchandise  marks — False  trade  description— 
Soda  crystals — Merchandise  Marks  Act  1887 
(50  &  51  Vict.  c.  28). 

On  an  information  under  the  Merchandise  Mark* 
Act  1887  for  selling  certain  good*— namely,  a 
quantity  of  Glauber  salts  mixed  with  tods 
crystals — to  which  a  false  trade  description,  U 
wit,  "  soda  crystals,99  was  applied,  it  was  fomd 
that  a  portion  of  the  soda  sold  as  "tods 
crystals  "  on  analysis  contained  soda  crystals  or 
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crystallised  carbonate  of  soda  mixed  with 
Glauber  salts  or  crystallised  sulphate  of  soda, 
the  analysis  of  six  samples  showing  a  percentage 
of  Glauber  salts  varying  from  18  per  cent,  to 
64  per  cent.,  the  difference  in  the  results  of  the 
analysis  being  due  to  the  fact  that  the  mixture 
was  a  mechanical  one  subsequently  to  the  manu- 
facture of  the  two  individual  articles.  It  was  also 
found  that  carbonate  of  soda  in  the  crystallised 
form,  and  not  containing  more  than  2  per  cent, 
of  sulphate  of  soda,  is  the  commodity  commonly 
known  as  washing  soda  for  domestic  use,  and 
is  usually  described  as  soda  crystals,  which 
description  is  not  applied  to  sulphate  of  soda, 
nor  usually  to  carbonate  of  soda  containing 
more  than  2  per  cent,  of  sulphate  of  soda ;  that 
the  market  value  of  carbonate  of  soda  is  about 
double  that  of  Glauber  salts,  and  that  soda 
crystals  meant  ordinary  washing  soda. 
Held  (Darling,  J.  dissenting),  thai  the  seller  was 
rightly  convicted  on  the  information. 

Cash  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  for  selling  a 
quantity  of  Glauber  salts  mixed  with  soda 
crystals,  to  which  a  false  trade  description — to  wit, 
"  soda  crystals  " — was  applied,  contrary  to  the 
Merchandise  Marks  Act  1887. 

The  following  facts  were  proved  in  evidence  .— 

The  appellant  sold  in  the  ordinary  way  of  his 
trade  to  one  Butler,  a  traveller,  a  hundredweight 
of  soda,  which  was  described  on  the  invoices  de- 
livered with  the  goods  as  "  soda  crystals."  The 
price  charged  for  the  said  goods  was  4s. 

A  portion  of  the  soda  purchased  as  herein- 
before stated  was  analysed  and  found  to  contain 
soda  crystals  or  crystallised  carbonate  of  soda 
mixed  with  Glauber  salts  or  crystallised  Bulphate 
of  soda.  Analyses  of  six  several  samples  were 
proved,  with  the  following  results : — Soda  crystals : 
(1)  64  per  cent. ;  (2)  78  89  per  cent. ;  (3)  3510  per 
cent  ;  (4)  3729  per  cent. ;  (5)  56*5  per  cent. ;  (6) 
393  per  cent.  Glauber  salts  :  (1)  34  per  cent. ; 
(9)  18*78  per  cent. ;  (3)  6483  per  cent. ;  (4)  61*87 
per  cent. ;  (5)  43 1  per  cent. ;  (6)  60  7  per  cent. 

In  explanation  of  the  difference  in  the  results 
of  these  analyses  of  the  samples  it  was  stated 
that  tbe  carbonate  of  soda  and  the  sulphate  of 
soda  having  been  separately  produced  were 
mechanically  mixed  together  subsequent  to  their 
manufacture,  and  consequently  in  any  sample 
there  might  be  more  of  one  sort  than  the 
other. 

There  are  many  salts  of  sodium  which  are 
prepared  in  a  crystallised  form.  Seventeen  salts 
of  sodium  are  mentioned  in  the  British  Pharma- 
copoeia, and  one  witness  said  there  were  as  many 
as  3000  such  salts  of  sodium.  Carbonate  of  soda 
and  sulphate  of  soda  are  two  of  them.  These 
are  both  usually  prepared  and  sold  in  a  crystal- 
lised form. 

The  process  of  crystallisation  is  similar  in  each 
case.  The  result  is  a  chemical  combination  in  a 
crystallised  form  of  about  33  per  cent  of  carbo- 
nate of  soda  or  sulphate  of  soda,  as  the  case  may 
be,  and  66  per  cent,  of  water. 

Carbonate  of  soda  is  produced  by  various  pro- 
cesses, and  one  of  such  processes  is  known  as  the 
ammonia  process.  The  crystallised  carbonate  of 
soda  prepared  by  this  process  always  contains  a 
small  portion  of  sulphate  of  soda.  This  small 
quantity  is  left  in  the  manufacture  or  is  added 
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to  the  soda  ash  in  the  process  of  crystal- 
lisation for  the  purpose  of  hardening  the  crystals. 
There  are  other  processes  by  which  crystallised 
carbonate  of  soda  is  produced  different  from  this 
process.  These  other  processes,  two  of  which, 
known  as  the  Leblanc  and  Perrikoff  processes, 
were  referred  to  by  the  witnesses.  Both  have  a 
proportion  of  sulphate  of  soda.  In  the  Leblanc 
process  there  is  a  trace  and  in  the  Perrikoff 
process  about  30  per  cent.,  but  not  in  the  form  of 
crystal. 

Carbonate  of  soda  in  the  crystallised  form,  and 
not  containing  more  than  2  per  cent,  of  sulphate  of 
soda,  is  the  commodity  commonly  known  as 
washing  soda  for  domestic  use,  and  is  usually 
described  as  "  soda  crystals."  This  description  is 
not  applied  to  sulphate  of  soda,  nor  usually  to 
carbonate  of  soda  containing  more  than  2  per 
cent,  of  sulphate  of  soda.  All  the  witnesses  who 
gave  this  evidence  were  (with  one  exception) 
analytical  or  manufacturing  chemists. 

The  market  value  of  crystallised  carbonate  of 
soda  is  about  double  that  of  Glauber  salts  or 
crystallised  sulphate  of  soda. 

Sulphate  of  soda  or  Glauber  salts  have  no  deter- 
gent qualities,  bat  in  appearance  is  exactly  like 
carbonate  of  soda. 

The  appellant  was  not  called  as  a  witness,  and 
no  evidence  was  tendered  on  his  behalf. 

It  was  contended  on  behalf  of  the  appellant 
that  crystallised  soda  and  soda  crystals  are  the 
same;  that,  where  a  description  is  true  with  regard 
to  the  material  of  which  two  or  more  things  are 
composed,  it  cannot  under  any  circumstances 
become  a  false  trade  description  as  to  any  one  of 
them ;  that  soda  is  a  generic  term  applicable  to 
any  preparation  or  compound  of  sodium,  and 
cannot  be  a  false  description  when  applied  to  any 
one  of  tbem;  that  the  words  "soda  crystals" 
when  applied  to  crystallised  carbonate  of  soda  or 
to  crystallised  sulphate  of  soda  is  a  true 
description  of  the  material  of  which  each  article 
is  composed,  and  therefore  cannot  be  a  false 
description  when  applied  to  a  .mixture  of  both 
and  that  there  was  no  evidence  of  any  false  trade 
description  within  the  meaning  of  the  Merchan- 
dise Marks  Act  1887. 

It  was  contended  on  behalf  of  the  respondent 
that  the  words  "soda  crystals"  were  only 
applicable  to  crystallised  carbonate  of  soda 
containing  not  more  than  2  per  cent,  of  sulphate 
of  soda,  and  that  it  was  therefore  a  false  trade 
description  when  applied  to  a  mixture  of  crystal- 
lised carbonate  of  s  Jda  and  crystallised  sulphate 
of  soda  when  the  proportion  of  the  latter  was 
more  than  2  per  cent,  of  the  whole. 

The  justices  held  that  "  soda  crystals  "  meant 
ordinary  washing  soda,  and  that  on  the  evidence 
before  them  this  article  consisted  of  crystallised 
carbonate  of  soda  containing  not  more  than  2  per 
cent,  of  sulphate  of  soda,  and  that  it  was  there- 
fore a  false  trade  description  when  applied  to  a 
mixture  of  crystallised  carbonate  of  soda  and 
crystallised  sulphate  of  soda  sold  by  the  appel- 
lant as  hereinbefore  stated.  They  therefore 
convicted  the  appellant  of  the  offence  charged  in 
the  information. 

Horace  Avory,  K.C.,  Bonsey,  and  H.  M.  Finch 
for  the  appellant  — These  proceedings  were  taken 
under  the  Merchandise  Marks  Act  and  not  under 
the  Sale  of  Food  and  Drugs  Acts,  and  the  question 
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is  whether  there  was  a  false  trade  description 
within  the  meaning  of  the  former  statute.  They 
referred  to 

Merchandise  Marks  Aofr  1887  (50  &  51  Viot.  o.  28), 

8.3. 

That  section  defines  a  trade  description  and  also 
a  false  trade  description.  Oan  it  he  false  to  say 
these  goods  are  soda  crystals  when  it  is  shown 
they  are  crystals  of  soda  and  nothing  else  P  The 
description  given  is  true  as  to  the  materials  of 
which  these  goods  are  composed. 

The  Solicitor-General  (Sir  E.  Carson,  K.C.), 
Sutton,  and  Stafford  for  the  respondent. — It  is  here 
found  as  a  fact  that  sulphate  of  soda  in  the 
crystallised  form  is  not  known  as  soda  crystals. 
They  referred  to 

Merchandise  Marks  Aot  1887  (50  &  51  Viot.  o.  28), 
ss.  2,  3. 

That  finding  shows  that  the  appellant  applied  a 
false  trade  description  to  these  goods. 

Kerly  held  a  watching  brief  on  behalf  of 
persons  interested. 

Darling,  J. — I  am  sorry  that  in  this  case 
I  have  the  misfortune  to  differ  from  the  opinions 
which  the  Lord  Chief  Justice  and  my  brother 
Wills  ha?e  come  to,  and,  although  naturally  I 
have  the  greatest  deference  for  their  views,  yet 
I  think  the  appellant  is  entitled,  for  what  it  is 
worth,  to  have  an  expression  of  my  opinion  upon 
this  matter.  It  strikes  me  in  this  way.  The 
luminous  charged  the  appellant  in  this  case  that 
ne  did  unlawfully  sell  certain  goods — to  wit,  a 
quantity  of  Glauber  salts  mixed  with  soda 
crystals,  together  of  the  weight  of  soand-so,  to 
which  a  false  trade  description,  to  wit,  the  words 
"  soda  crystals,"  was  applied,  contrary  to  the  pro- 
visions of  the  Merchandise  Marks  Act.  Now,  he 
was  asked  for  "  soda  crystals."  He  sold  a  quantity 
of  something,  and  there  was  no  offence  com- 
mitted unless  to  that  he  had  affixed  a  false  trade 
description.  What  is  a  trade  description  is  stated 
in  the  Merchandise  Marks  Act,  a.  3,  and  there  is 
given  a  definition  of  a  false  trade  description. 
The  Act  says :  "  The  expression' '  a  false  trade 
description '  means  a  trade  description  which  is 
false  in  a  material  respect  as  regards  the  goods  to 
which  it  is  applied."  Now,  I  come  to  the  con- 
clusion that,  if  a  description  of  the  goods  is  in  fact 
true,  it  cannot  be  a  false  trade  description  merely 
because  that  is  not  the  description  usually  applied 
to  that  thing  in  the  trade.  The  finding  by  the 
court  was  as  follows:  "A  portion  of  the  soda 
purchased  by  the  said  William  Guyton  Butler  as 
hereinbefore  stated  was  analysed  and  found  to 
contain  soda  crystals  or  crystallised  carbonate 
of  soda  mixed  with  Glauber  salts  or  crystallised 
sulphate  of  soda."  Then  the  case  states :  "  There 
are  many  salts  of  sodium  which  are  prepared  in 
a  crystallised  form.  Seventeen  salts  of  sodium 
are  mentioned  in  the  British  Pharmacopoeia,  and 
one  witness  said  there  were  as  many  as  3000  such 
salts  of  sodium — carbonate  of  soda  and  sulphate 
of  soda  are  two  of  them."  Now,  what  this  man 
sold  was  carbonate  of  soda  and  sulphate  of  soda 
in  a  crystallised  form.  These  are  both  usually 
prepared  and  sold  in  a  crystallised  form.  The 
case  says :  "  The  process  of  crystallisation  is 
similar  in  each  case/'  The  statement  in  the  case 
upon  which  the  Solicitor- General  relies  says  this : 
"  Carbonate  of  soda  in  the  crystallised  form,  and 


containing  not  more  than  2  per  cent*  of  sulphate 
of  soda,  is  the  commodity  commonly  known  at 
washing  soda."  I  should  agree  with  the  Solicitor- 
GeneraT's  argument  if  the  magistrates  had 
found  that  carbonate  of  soda  in  a  crystal- 
lised form,  not  containing  more  than  2  per 
oent.  of  sulphate  of  soda,  is  the  commodity 
commonly  known  as  "soda  crystals,"  bat 
they  have  not  found  that.  They  have  said  it 
is  commonly  known  as  washing  soda  for  domestic 
use,  and  is  usually  described  as  soda  crystals.  It 
u  ually  is,  but  it  does  not  follow  that  nothing 
eke  may  be  described  as  soda  crystals,  and  if  it 
he  not  untrue  to  describe  something  else  as  soda 
crystals,  if  it  be  not  a  false  description  of  some- 
thing else  to  call  it  "  soda  crystals, "  I  do  not 
think  the  offence  is  committed,  although  it  be 
true  and  common  to  call  another  thing  "soda 
crystals."  In  short,  if  two  things,  and  here,  so 
far  as  I  can  see,  at  least  seventeen  different 
preparations  may  equally  well  be  called  "sods 
crystals,"  and  if  it  be  not  untrue  to  say  of  any  of 
those  seventeen,  or  of  any  two  of  them,  that  they 
are  soda  crystals,  then  I  do  not  think  that  any 
one  of  them  oan  get  the  exclusive  right  to  a 
trade  description  which  is  true  of  that  one  bat 
certainly  is  not  false  of  another.  The  matter 
was  put  in  this  way  in  the  contentions  of  the 
appellant.  The  earlier  part  of  that  contention, 
I  think,  is  demonstrably  wrong,  because  he  sajs 
that  he  contended  that  "where  a  description 
is  true  with  regard  to  material  of  which  two 
or  more  things  are  composed,  it  cannot  under 
any  circumstances  become  a  false  trade  descrip- 
tion as  to  any  one  of  them."  I  think  it  is 
demonstrably  a  false  contention,  because  if  that 
were  so,  if  you  describe  a  mixture  of  oil  and 
vinegar  as  oil  and  vinegar,  then  the  appel- 
lant would  contend  that  you  might  truly  describe 
oil  as  oil  and  vinegar,  or  vinegar  as  oil  and 
vinegar,  which  of  course  is  absurd.  Then  he 
goes  on  to  say,  what  I  think  is  true,  "  that  the 
words  '  soda  crystals '  when  applied  to  crystallised 
carbonate  of  soda  or  to  crystallised  sulphate  of 
soda  are  a  true  description  of  the  material  of 
which  each  article  is  composed,  and  therefore 
cannot  be  a  false  description  when  applied  to  a 
mixture  of  both."  That  is,  if  you  have  two 
things  which  are  both  called  oil  and  you  mix 
them  and  call  the  mixture  oil  it  is  true.  If  you 
have  twothing8  which  are  both  called  vinegar  and 
you  mix  them  and  simply  call  the  mixture  vinegar 
that  is  true.  It  seems  to  me  to  be  precisely  the 
same  if  you  have  two  thiogs,  either  of  which  oonjd 
accurately  be  called  "  soda  crystals  "  whether  they 
be  sulphate  of  soda  or  carbonate  of  soda  in  a 
crystallised  form,  then  it  does  not  become  a  false 
trade  description  to  call  them  both,  when  mixed, 
"  soda  crystals,"  for  the  simple  reason  that  it  is 
not  a  false  trade  description  in  fact.  I  much 
regret  to  have  to  come  to  this  conclusion,  because 
I  certainly  think  that  my  decision  might  enables 
person  to  do  what  may  be  to  the  disadvantage  of 
the  purchaser.  Therefore  I  am  not  sorry  that 
the  prevalent  opinion  of  this  court  is  the  other 
way. 

Wills,  J. — I  think  that  this  conviction  ought 
to  stand.  The'  Act  of  Parliament  is  an  Act 
passed,  not  to  ensure  scientific  accuracy  in  trade 
terms,  but  to  protect  trade,  and  to  ensure,  as  far 
as  legislation  can  do  so,  that  trade  shall  be  carried 
on  honestly,  and  that  terms  shall  not  be  applied 
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to  substances  which  are  the  subject  of  dealing  in 
commerce  which  in  the  common  acceptance  of  the 
trade  would  lead  the  purchaser  to  suppose  they 
were  something  else  than  what  they  were.  Now, 
the  view  that  1  take  of  this  case  is  very  simple. 
I  listened  with  great  attention  indeed  to  Mr. 
Avory,  to  see  whether  the  view  which  I  enter- 
tained could  be  shown  to  be  at  all  wrong, 
or  anything  could  be  said  which  would  lead 
me  to  suppose  it  required  reconsideration.  But 
I  have  found  no  answer  to  what  seems  to  me 
to  be  the  exceedingly  simple  way  of  putting 
this  case.  Following  out  what  I  have  said — viz , 
that  this  is  an  Act  of  Parliament  intended  to 
oontrol,  not  the  processes  of  trade,  but  to  control 
dealings  in  ordinary  trade  transactions — it  says, 
at  the  end  of  sect.  3,  that  the  use  of  any  word 
"which  according  to  the  custom  of  the  trade 
are  commonly  taken  to  be  an  indication  of  any  of 
the  above  matters,"  and  amongst  the  above  matters 
is  the  material  of  which  the  goods  are  composed, 
"  shall  be  deemed  to  be  a  trade  description."  It 
seems  to  me,  therefore,  when  we  have  a  term 
need  which  in  the  trade  is  commonly  understood 
to  mean  washing  crystals  and  to  mean  carbonate 
of  soda  containing  not  more  than  2  per  cent,  of 
sulphate  of  soda,  you  have  precisely  the  descrip- 
tion which  was  intended  by  the  Aot  of  Parliament. 
It  is  a  trade  description.  In  the  trade  it  is  com- 
monly understood  to  be  a  representation  or 
guarantee  that  the  substance  shall  not  contain 
more  than  2  per  cent,  of  sulphate  of  soda,  and 
that  if  that  is  the  case  and  it  turns  out  that 
it  contains  30,  40,  or  50  per  cent.,  or  whatever 
it  might  be,  it  is  a  false  trade  description.  I 
have  just  heard  that  my  brother  Darling  does 
not  take  the  same  view  of  what  is  found  in 
the  case  that  I  do,  but  I  cannot  for  my  part 
conceive  how  any  reasonable  distinction  can  be 
drawn  between  the  word  "  commonly "  and 
the  word  "usually."  "Usually"  means  what 
people  commonly  do  in  the  trade,  and  "com- 
monly "  means  the  same  thing.  I  think  it  is  only 
by  accident  that  both  terms  have  been  used 
instead  of  the  same  term  being  repeated.  I  do 
not  think  any  distinction  was  intended  to  be 
drawn.  Perhaps  if  I  had  drawn  the  case  instead 
of  the  person  who  did,  I  should  have  said  it  was 
better  to  reverse  the  statement  and  say  that  soda 
crystals  means  in  the  trade  "  washing  soda,"  and 
implies  that  not  more  than  2  per  cent,  of  sulphate 
of  soda  is  used.  But  it  appears  to  me  it  would 
be  perfectly  hypercritical  to  say  that,  because 
the  sentence  is  so  framed,  then  it  means  some- 
thing else.  The  case  goes  on,  as  it  were,  to 
qualify  or  weaken  that  statement  by  saying 
that  all  the  witnesses  who  gave  this  evi- 
dence were,  with  one  exception,  analytical  or 
manufacturing  chemists.  There  may  be  some 
▼alue  in  the  observation  if  the  evidence  which 
they  had  given  was  not  capable  of .  qualification 
or  contradiction,  but  it  goes  on  further  to  state 
in  the  case  that  no  evidence  to  the  contrary  was 
called,  and  the  appellant  himself  did  not  give 
evidence.  Under  those  circumstances  I  think  the 
magistrates  were  perfectly  justified  in  acting  on 
the  analytical  or  manufacturing  chemists'  evi- 
dence, although  it  was  not  supplemented  by  further 
or  trade  evidence,  as  very  likely  it  might  not  be 
easy  to  get  trade  evidence  of  that  kind.  There  is 
nothing  to  my  mind  whioh  ought  in  any  way 
to  qualify  the  full  effect  which  ought  to  be  given 


to  the  statement  in  the  case.  Taking  the 
view  that  I  do  of  what  the  justices  meant 
to  state  as  the  result  of  the  evidence,  and  the 
further  finding  of  fact,  it  seems  to  me  that 
alone  with  the  final  words  of  sect.  3  of  the  Aot 
of  Parliament  there  is  but  one  answer 
which  can  be  given  to  the  question  which  has 
been  asked  before  us.  I  should  like  to  be 
allowed  to  add  one  sentence  which  I  intended 
to  embody  in  my  judgment,  which  I  forgot  at  the 
moment.  I  want  to  point  out  that  many  of 
these  trade  terms  are  very  old,  and  that  nothing  is 
more  likely  than  that  with  the  advance  of  science 
trade  terms  will  become  scientifically  incorrect, 
and  that  still,  as  it  seems  to  me,  they  hold  their 
trade  meaning,  although  they  may  not  represent, 
as  they  were  supposed  possibly  when  invented  to 
do,  the  true  state  of  the  composition  of  their 
chemical  relations. 

Lord  Alvbbstonb,  G.J. — I  agree  with  the  view 
taken  by  my  brother  Wills  and  should  add  very 
little  to  his  judgment,  but,  as  I  am  differing  from 
my  brother  Darling  and  have  a  great  regard  for 
his  opinion,  I  think  it  right  just  to  state  my 
reasons  in. my  own  way.  If  I  could  put  the  con- 
struction on  sect.  3  whioh  Mr.  Avory  so  ably 
contended  for,  I  think  I  should  come  to  a 
contrary  view.  If  I  could  take  the  view  that  all 
that  is  required  in  order  to  evade  the  application 
of  the  Act  is  to  show  that  the  description  is 
chemically  true,  I  think'  it  would  be  impossible 
to  support  this  conviction.  But,  following  out 
what  my  brother  Wills  has  said,  I  do  not  think 
that  that  was  either  the  scope  of  the  Act  or  the 
way  in  which  the  section  was  intended  to  be 
construed.  I  quite  agree  that  the  prosecution 
have  to  make  out  their  case,  and  I  wish  again 
to  say,  as  I  have  said  in  previous  cases,  that  no 
inference  ought  to  be  drawn  from  the  non- 
calling  of  the  appellant  in  this  case  or  wit- 
nesses on  this  behalf,  if  the  case  for  the  prose- 
cution leaves  no  reasonable  case  to  be  answered. 
Therefore,  as  I  have  said,  if  tbe  Act  of  Parliament 
is  to  be  construed  as  meaning  the  true  chemical 
description  of  the  material,  I  think  there  was  no 
case  to  answer  here.  But  once  take  it  that  the 
Act  of  Parliament  has  a  wider  scope,  and  that  the 
evidence  shows  something  to  be  answered,  given 
the  wider  scope  to  the  Act  of  Parliament,  then  I 
must  say  that  I  think  sect.  2  does  indicate 
that  there  is  a  question  of  motive  and  a  question 
of  object  involved  in  this  offence,  because  it  is  open 
to  the  appellant  to  show  that  he  took  reasonable 
precaution  or  otherwise  acted  innocently.  I  wish 
to  associate  myself  with  what  my  brother  Wills 
has  said  as  to  the  evidence  and  the  findings  of 
fact,  the  evidence  being  only  given  on  one  side 
here.  I  think  it  is  impossible  to  say  that  the 
section  shall  be  construed  as  meaning  a  false  or' 
true  chemical  description  of  the  material,  because, 
the  words  "trade  description"  having  been  re- 
ferred to  in  the  earlier  section,  sect.  2  is  "  sells  or 
has  in  his  possession  for  any  purpose  of  trade  or 
manufacture  any  goods  or  things  to  whioh  any 
false  description  is  applied  or  to  which  any  trade 
mark  or  marks  resembling  a  trade  mark  as  to  be 
calculated  to  deceive  is  falsely  applied,"  and  then 
it  describes  a  trade  description  in  a  way  in  whioh 
I  agree  it  is  limited,  as  far  as  this  is  concerned,  to 
the  material  of  which  any  goods  are  composed, 
and  it  says :  "  The  use  of  any  words  which  accord- 
ing to  the  custom  of  the  trade  is  commonly  known 
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to  be  an  indication  of  any  of  the  above  matters 
shall  be  deemed  to  be  a  trade  description." 
Therefore  I  think  in  construing  "false  trade 
description  *'  yon  must  read  "  trade  description  " 
in  the  sense  indicated  immediately  previously, 
and  it  means  false  in  a  material  respect  of  that 
trade  description  previously  referred  to.  Taking 
that  to  be  so,  I  find  here  three  statements  which 
in  my  opinion  are  quite  sufficient  to  give  prima 
facie  evidence  of  an  offence  which  required  to  be 
answered,  and  therefore  the  prosecution  have 
satisfied  their  onus.  The  first  is  :  "  Carbonate 
of  soda  in  the  crystallised  form,  and  not 
containing  more  than  2  per  cent,  of  sulphate 
of  soda,  is  the  commodity  commonly  known 
as  washing  soda  for  domestic  use  and  is 
usually  described  as  soda  crystals."  I  am 
sure  that  there  was  no  intention  of  changing 
the  word  "commonly'1  into  "  usually.1'  Perhaps 
the  gentleman  was  more  anxious  about  the 
style  than  about  the  effectiveness  of  the 
language,  and  thought  it  better  not  to  use 
"commonly"  twice  over,  but  that " usually  "  and 
"  commonly  "  for  this  purpose  are  the  same  thing 

1  have  no  doubt.  What  is  very  important  is  that 
this  description  is  not  applied  to  sulphate  of  soda; 
that  is  a  distinct  statement  and  is  not  usually 
applied  to  carbonate  of  soda  with  more  than 

2  per  cent,  of  sulphate  of  soda.  You  have,  there- 
fore, tbat  crystallised  carbonate  of  soda  is  what  is 
commonly  known  as  *'  soda  crystals  "  in  my  read- 
ing of  it,  and  sulphate  of  soda  is  not  known  as 
soda  crystals  in  the  trade.  I  think  that,  once 
being  stated,  it  lies  on  the  appellant  to  rebut  tbat 
primd  facie  case.  The  third  statement  is :  "  We 
hold  that  soda  crystals  mean  ordinary  washing 
soda."  I  put  that  to  Mr.  Avory  because  I  thought 
it  might  be  possibly  contended  that  there  was  no 
evidence  of  that,  but  I  think,  reading  the  case,  it 
is  dear  there  was  abundant  evidenoe  that  soda 
crystals  in  the  trade  is  applied  to  crystallised 
carbonate  of  soda  and  not  to  crystallised  sulphate 
of  soda.  Now,  what  is  the  other  evidenoe  in  this 
case  P  I  cannot  possibly  take  the  view  that  it  was 
meant  that,  the  sulphate  of  soda  and  carbonate 
of  soda  having  been  mixed  and  being  crystallised, 
these  proportions  appeared.  If  that  was  the  rea 
meaning,  I  think  the  appellant  certainly  would 
have  been  prepared  with  the  evidenoe.  1  under- 
stand the  passage  in  the  case  to  mean  that 
the  carbonate  of  soda  crystals  and  the  sulphate 
of  soda  crystals  having  been  separately  produced 
were  mechanically  mixed  together.  Then  we  find 
this  extraordinary  result,  that  in  three  samples 
you  have  64,  61,  and  60  per  cent,  of  the  crystallised 
sulphate  of  soda.  Therefore  it  seems  to  me  that 
the  magistrates  were  entitled  to  say,  in  the  absence 
of  any  of  the  evidenoe  to  the  contrary,  that  a 
description  here  is  applied  to  a  substance  which 
is  not  commonly  called  soda  crystals — namely, 
the  description  soda  crystals.  That  being  so,  I 
certainly  think  there  was  evidence  on  which 
they  were  entitled  to  say  that  in  the  trade  a 
description  had  been  given  to  this  article  which 
was  sold  which  indicated  the  material  which 
according  to  the  trade  description  it  is  not.  I 
think  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors:  Neve,  Beck,  and  Kvrby ;  Solicitor 
to  the  Board  of  Trade;  Leesmith,  Munby,  and 
Nevile. 


Friday,  Nov.  10, 1905. 

(Before  Lord  Alvbrstohb,  C.J.,  Wills 
and  Dabling,  J  J.) 

Moobb  (app.)  v.  Lbwis  (resp.).(a). 

Revenue — Carriage  —  Licence — Exemption--Cu$. 
tome  and  Inland  Revenue  Act  1888  (51  &  52 
Vict  e.  8),  s.  4  (3). 

In  order  that  a  vehicle  may  be  exempt  from  car. 
riage  duty  by  virtue  of  sect.  4  (3)  of  the  Custom 
and  Inland  Revenue  Act  1888,  it  mutt  be  con- 
atructed  or  adapted  solely  for  the  conveyance  of 
goods,  ae  well  as  used  solely  for  the  conveyance 
of  goods,  though  it  need  not  be  ejusdem  generis 
with  a  waggon. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  for  keeping  a 
carriage  for  which  a  licence  was  required  without 
having  taken  out  such  licence. 

It  was  proved  that  on  the  9th  Feb.  last  the 
respondent  was  driving  a  pony  attached  to  a 
vehicle  which  the  appellant  described  as  a  gover- 
ness cart.  It  was  of  the  well-known  type  of  such 
a  vehicle,  having  cushions.  There  were  no  goods 
in  the  cart. 

The  respondent  had  been  convicted  before 
on  the  same  charge  in  respect  of  the  same 
carriage,  but  he  and  his  witnesses  swore  that 
since  that  conviction  he  had  used  it  solely  for  the 
purposes  of  his  business,  that  of  a  general  broker 
and  wardrobe  dealer. 

He  never  used  it  for  pleasure,  on  Sundays  or 
any  other  day. 

He  generally  took  a  buyer  with  him  in  it  when 
he  was  purchasing  goods  at  private  houses.  He 
never  used  it  to  solicit  order*  nor  for  collecting 
debts,  and  only  drove  in  it  to  private  houses  to 
call  for  and  bring  away  goods  after  receiving 
orders. 

He  had  had  the  carriage  specially  strengthened 
to  go  long  distances,  as  his  business  called  him  to 
different  parts  of  Lancashire  and  Cheshire.  His 
name,  with  the  word  "Liverpool,"  was  painted 
on  the  shaft  of  the  carriage  in  letters  over  lin. 
long. 

It  was  contended  on  behalf  of  the  appellant  tbat 
it  did  not  come  within  the  exception  from  the  defi- 
nition of  "  carriage  "  as  "  a  waggon,  cart,  or  other 
such  vehicle  which  is  constructed  or  adapted  for 
use  and  is  used  solely  for  the  conveyance  of  any 
goods  or  burden  in  the  course  of  trade  or  hus- 
bandry "  in  sect.  4  (3)  of  51  and  52  Yict.  c.  8. 

The  justices  were  of  opinion  (a)  that  the  vehicle 
was  adapted  for  use  for  the  conveyance  of  goods 
in  the  course  of  the  respondent's  trade;  (6)  that 
the  vehicle  was  used  solely  in  connection  with  the 
respondent's  trade ;  (c)  that  the  real  use  of  the 
vehicle  under  ordinary  circumstances  was  for  the 
conveyance  of  goods  in  the  course  of  the  respon- 
dent's trade ;  (d)  that  it  would  be  unduly  strain- 
ing the  excepting  words  of  the  statute  if  their 
meaning  precluded  the  vehicle  being  used  at  any 
time  and  under  any  circumstances  for  any  other 
purpose  than  the  conveyance  of  goods ;  (e)  that  a 
strictly  literal  construction  of  the  words  in  the 
exception  would  forbid  the  vehicle  being  used  at 
all  when  empty  without  a  licence;  (/)  that  it  was 
a  question  of  fact  for  them  to  decide  whether  the 
vehicle  in  question  came  within  the  exception 
referred  to,  and  they  dismissed  the  information. 

(a)  Reported  by  W.  db  B.  Hbbbebt,  Esq.,  Banrtator-ftt-Lav. 
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The  Attorney -General  (Sir  B.  Finlay,  E.G.)  and 
8.  A.  T.  Bowlatt  for  the  appellant. — In  this  case 
we  submit  that  this  is  nob  a  "  waggon,  cart,  or 
other  snch  vehicle,"  and  that  it  is  not  "con- 
structed or  adapted  for  use  and  used  solely  for 
the  conveyance  of  any  goods  or  harden  in  the 
coarse  of  trade  or  husbandry/'  and,  farther,  it  is 
not  exclusively  used  for  that  purpose  because  it 
is  admittedly  used  to  take  the  respondent  about. 
With  regard  to  the  point  that  this  was  not  "  a 
waggon,    cart,  or   other    such  vehicle,"    words 
practically  identical  were  construed  in  the  case  of 
Danby  v.  Hunter  (41  L.  T.  Rep.  622 ;  5  Q.  B. 
Div.  20).    In  that  case  an  information  was  laid 
against  the  respondent  for  using  a  cart  on  the 
highway  without  having  his  name  painted  thereon 
as  required  by  5  &  6  Will.  4,  c.  50,  s.  76.    The 
cart  was  a  light  spring  cart  with  two  wheels 
used  by  the  respondent  in  his  business  as  an 
agricultural   implement    maker    in    which     he 
frequently    carried  agricultural   implements   to 
market  and  drove  his  family  about  from  place  to 
place,  and  for  which  he  paid  duty  under  32  &  33 
Vict.  o.  14, 8. 18,  and  it  was  there  held  that  a  cart  or 
carriage  contemplated  by  the  statute  of  William  IV. 
was  ejusdem  generis  with  a  waggon,  and  that  there- 
fore the  magistrates  were  right  in  dismissing  the 
information.    In  Hanworth  v.  Williams  (67  J.  P. 
315)  there  was  a  finding  of  fact  that  the  vehicle 
was  adapted  for  the  carriage  of  goods,  and  we 
submit  that  the  view  taken  in  that  case  of  the 
words   "constructed  or  adapted  for  use  and  is 
used  solely  for  the  conveyance  of  any  goods" 
ought  to  be  read  "  constructed  or  adapted  for  use 
for  the  conveyance  of  any  goods."    "  For  use  " 
must  relate  to  the  conveyance  of   goods.     In 
Hanworth  v.  Williams  (sup.)  there  was  an  inti- 
mation by  the  oourt  that  "  solely  "  only  qualified 
the  words  "  is  used,"  but,  if  the  point  is  open  to 
us,  we  contend  that  the  words  "  constructed  or 
adapted  for  use"  relate  to  " solely  to  the  con- 
veyance of  goods,"  for,  if  it  did  not  mean  that, 
the  statute  would  have  said   "  and  is  solely  used." 
[Lord    AiiVEBSTONE,    O.J.— I    think    "solely" 
belongs  to  all  three  participles.]    This  vehicle 
was  not  used  solely  for  the  conveyance  of  goods 
in  the  course  of  trade,  for  the  case  finds  that  it 
was  put  to  other  uses.    They  referred  to 

Customs  and  Inland  Revenue  Aot  1872  (35  &  36 

Vict.  o.  20),  s.  6 ; 
Revenue  Aot  1869  (32  &  33  Vict.  a.  14),  s.  19  (6) ; 
Customs  and  Inland  Revenue  Aot  1888  (51  &  52 

Yiot.  o.  8),  8.  4  (3)  ; 
Corrupt  Practices  Aot  1883  (46  A  47  Yiot.  o.  51), 

s.  14  (4) ; 
Municipal  Elections  Aot  1884  (47  &  48  Yiot.  o.  70), 

s.  10  (4). 

The  exemptions  created  by  these  statutes  are 
fatal  to  the  views  put  forward  by  the  justices. 

The  respondent  did  not  appear. 

Lord  Alvjbbstohb,  G.J. — I  am  afraid  I  have  to 
say  again  what  I  have  said  more  than  once  since 
I  have  had  the  honour  of  occupying  this  seat, 
that  one  cannot  be  too  careful  not  to  express 
opinions  which  are  not  absolutely  necessary  for 
the  purpose  of  the  case.  I  think  I  was  by  the 
course  ox  the  argument  in  the  case  of  Hanworth 
v.  Williams  probably  misled  into  saying  some- 
thing which  was  not  necessary,  and  which  I  do  not 
think  was  right.  I  think  the  construction  of  this 
Act  is  "  constructed  solely  for  the  conveyance  of 


goods "  and  "  used  solely  for  the  conveyance  of 
goods.'*    I  do  not  accept  the  view  that  the  vehicle 
must  be  something  ejusdem  generis  with  a  waggon, 
meaning  thereby  a  heavy  vehicle ;  a  cart  may  be  a 
heavy  vehicle ;  a  cart  may  be  either  very  heavy  or 
very  light ;  and  I  do  not  think  the  question  of 
taxation  or  non-taxation  ought  to  depend  upon 
the  weight  of  the  vehicle  or  the  character  of  the 
vehicle  in  that  sense  if  the  other  conditions  are 
fulfilled,  but  I  think  there  must  be  a  fulfilment  of 
all  the  conditions,  and  probably  the  Attorney- 
General  is  right  in  saying  that  the  effect  of  the 
alteration  is  to  impose  a  further  limit  upon  the 
exemption.    But  taking  it  to  be  a  vehicle  which 
has  to  be  either  constructed  or  adapted  for  use 
solely  for  the  conveyance  of  goods,  and  is  used 
solely   for    the    conveyance    of    goods,    I    am 
clearly  of   opinion   that   the  magistrates  have 
not  applied  the  law  properly,   and   that  their 
findings  are  only  consistent  with  an  erroneous 
direction  of  themselves  on  a  point  of  law.     In 
clause  (6)  they  say  that  "the  vehicle  was  used 
solely  in  connection  with  the  respondent's  trade." 
That  is  clearly  far  from  the  point.    That  would 
cover  the  case  of  a  man  who  went  about  soliciting 
orders  in  his  own  gig.    In  clause  (c)  they  say 
that  "  the  real  use  of  the  vehicle  under  ordinary 
circumstances  was  for  the  conveyance  of  goods. ' 
That  again  seems  to  me  to  overlook  the  condi- 
tion of  the  statute  either  before  or  after  the 
introduction  of  the  earlier  words  "  constructed  or 
adapted  for  use  and  is  used  solely  for."    When 
we  look  at  the  statement  of  the  evidence  upon 
which  they  have  expressed  those  findings,  it  is 
obvious  it  included  the  case  of  a  person  going 
to  a  house  and  not  knowing  whether  he  would 
find  any  goods  in  it  to  take  away.    Under  these 
circumstances   it   seems    to   me  they  have  not 
applied  the  proper  construction  of  the  statute 
and  not  properly  directed  themselves  in  order  to 
ascertain  the  proper  question  of  fact,  and  that 
the  argument   of    the    Attorney- General    must 
prevail,  and  this  vehicle  under  the  circumstances 
ought   upon  the  findings  of   fact  to  be  liable 
to  taxation.    I  think  therefore  the  case  must  go 
back  to  the  magistrates  to  convict. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
the  natural  grammatical  sense  of  the  phraseology 
which  has  been  used  is  that  the  word  "  solely  " 
attaches  itself  to  the  three  members  of  the  pre- 
ceding phrase  to  which  it  can  reasonably  attach. 
If  it  was  intended  that  "  solely "  should  attach 
only  to  the  part  of  the  phrase  which  says  "is 
used,"  I  agree  with  the  Attorney-General  that 
the  natural  way  of  expressing  that  is  to  say  "  is 
solely  used,"  because  that  would  prevent  the 
argument  which  has  been  raised,  and  I  think 
successfully  raised,  that  it  ought  to  apply  to 
the  wbole  three.  I  think  for  these  reasons 
it  is  quite  clear  that  any  expression  of 
opinion  which  fell  from  the  court  in  the  case 
of  Hanworth  v.  Williams  which  might  be 
deemed  to  conflict  with  this  view  was  an  obiter 
dictum  and  not  at  all  necessary  for  the  decision 
of  that  case,  and  therefore  we  are  not  bound  by  it 
when  we  come  to  a  oase  where  it  is  necessary  to 
consider  it. 

Darling,  J. — I  am  of  the  sime  opinion.  It  is 
manifest  that  the  words  used  in  this  Act  of 
Parliament  are  not  used  very  carefully,  and  that 
appears  by  the  construction  which  was  put  upon 
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it,  which  was  not  necessary  for   the    decision 
of    the  case,  in  one   of   the   cases  which   the 
Attorney -General  has  cited.     It  seems  to  me 
that  here  upon  the  facts  found  it  is  apparent 
that  this  cart,    or    whatever    it    was  —  call    it 
what  yon  please — was  not  used  solely  for  the 
conveyance  of  goods,  and  I  think  it  appears  that 
really  it  was   not  used  mainly  for  the  convey- 
ance of  goods.     It  is  perfectly  plain  that  this 
man,  who  was  a  wardrobe  dealer,  drove  long 
distances  about  the  country.  He  took  a  buyer  with 
him.    He  did  not  know  for  certain  that  he  was 
going  to  buy  any  goods,  because,  if  the  price  asked 
was  too  much,  or  more  than  the  buyer  advised  him 
to  give,  it  is  obvious  he  would  not  have  bought  the 
goods  at  all.    Therefore,  when  it  is  said  he  used 
it  to  call  for  and  bring  away  goods  after  receiving 
orders,  it  does  not  mean  orders  for  goods,  but  an 
order  to  call  at  a  place.  He  called  with  the  buyer. 
If  the  buyer  and  the  seller  of  the  goods  could  agree 
about  the  price,  he  put  the  goods  into  his  trap 
and  drove  away.    If  they  did  not  agree  about  the 
price,  he  would  leave  the  goods  where  they  were 
and  drive  on  to  some  other  place  for  which  he  had 
an  order.    I  think  that  is  a  kind  of  cart  or  trap, 
or  whatever  you   choose  to  call  it,  which  the 
Legislature  intended  to  tax  when  it  passed  this 
Act  of  Parliament.  AppM(  aUowed 

Solicitor :  Solicitor  of  Inland  Revenue. 


Friday,  Nov.  10, 1905. 

(Before  Lord  Alybrstonb,  O.J.,  Wills  and 

Darling,  JJ.) 

Whitham  (app.)  v.  Morris  (resp.).  (a) 
Revenue  —  Carriage  —  Licence  —  Exemption  — 
Customs  and  Inland  Revenue  Act  1888  (51  &  52 
Vict.  c.  8),  s.  4  (3). 

A  governess  cart  that  was  used  for  collecting  debts 
and  obtaining  orders  by  a  travelling  upholsterer, 
and  which  was  used  for  the  conveyance  of 
goods  and  solely  in  connection  with  the  business, 
is  not  a  vehicle  "  constructed  or  adxpted  for 
use  and  is  used  solely  for  the  conveyance  of 
any  goods  .  .  .  in  the  course  of  trade"  and 
bo  exempt  from  requiring  a  carriage  licence. 

Cass  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  for  keeping  a 
carriage  for  which  a  licence  was  required  by  the 
statute  without  having  a  proper  licence. 

It  was  proved  that  on  the  12th  Deo.  1904  the 
respondent  with  his  lad  was  driving  a  pony 
attached  to  a  vehicle  which  the  appellant  described 
as  a  governess  cart.  It  was  of  the  well-known 
type  of  such  vehicle,  having  cushions  on  the  seats 
and  padded  back  rests.  The  respondent  stated  to 
the  appellant  that  he  was  collecting  debts  and 
endeavouring  to  obtain  orders  in  connection 
with  his  business,  which  was  that  of  an  uphol- 
sterer. 

The  respondent  stated  that  the  vehicle  was 
used  by  him  solely  for  the  purpose  of  his  business 
as  a  travelling  upholsterer  chiefly  in  small 
articles ;  that  he  called  for  any  orders  that  there 
might  be  for  him,  and  took  any  chairs  or  such 
like  articles  to  or  from  his  place  of  business  in 
the  vehicle ;  that   on  the  day  in  question  he  was 

(a)  RepnriAd  by  W.  ok  B.  Herbert,  Eaq.,  Barrtater-»t-Law. 


collecting  debts  and  endeavouring  to  obtain 
orders ;  that  he  never  used  the  vehicle  for  plea- 
sure or  took  it  out  on  Sundays ;  and  that  the 
vehicle  would  have  been  equally  convenient  for 
him  without  the  cushions. 

In  answer  to  the  Bench  the  respondent  stated 
that  his  name  and  address  were  engraved  on  a 
brass  plate  about  1ft.  in  length  attached  to  the 
vehicle. 

The  respondent's  lad  on  oath  confirmed  this 
statement,  and  also  said  that  he  usually  drove  the 
vehicle  for  the  respondent ;  that  he  constantly 
had  taken  small  pieces  of  furniture  in  the  vehicle, 
and  had  once  taken  a  sofa ;  and  that  it  was  his 
business  to  look  after  the  vehicle  and  pony,  and 
that  he  had  never  known  it  used  for  any  other 
purpose  than  his  master's  upholstery  business. 

The  appellant  contended  that  the  vehicle  in 
question  did  not  come  under  the  exception  of  "a 
waggon,  cart,  or  other  such  vehicle  constructed 
or  adapted  for  use,  and  used  solely  for  the  con- 
veyance of  any  goods  or  burden  in  the  course  of 
trade  or  husbandry,"  and  cited  Hanworth  w. 
Williams  (67  J.  P.  315)  in  support  of  his  argu- 
ment. 

The  justices  were  of  opinion  that  the  vehicle 
was  adapted  for  use  for  the  conveyance  of  goods 
in  the  course  of  the  respondents  trade;  that 
the  vehicle  was  U9ed  solely  in  connection  with 
the  respondent's  trade;  that  the  real  use  of 
the  vehicle  under  ordinary  circumstances  was 
for  the  conveyance  of  goods  in  the  course  of  the 
respondent's  trade ;  that  the  occasional  use  of  the 
vehicle  for  collecting  debts  did  not  destroy  its 
real  use  so  as  to  prevent  the  respondent  claiming 
the  benefit  of  the  exception  contained  in  the  Act; 
that  it  would  be  unduly  straining  the  excepting 
words  of  the  statute  if  their  meaning  precluded 
the  vehicle  being  used  at  any  time  or  under  any 
circumstances  for  any  other  purpose  than  the 
conveyance  of  goods ;  and  that  a  strictly  literal 
construction  of  the  words  would  forbid  the 
vehicle  being  used  at  all  when  empty  without  a 
licence. 

They  decided  that  it  was  a  question  of  fast 
whether  the  vehicle  was  within  the  exception,  and 
they  dismissed  the  information. 

The  Attorney-General  (Sir  B.  Finlay,  E.C.)  and 
8.  A.  T.  Rowlatt  for  the  appellant. — The  question 
is  whether  a  carriage  known  as  a  governess  cart 
is  exempt  from  carriage  duty.  By  sect  4  (3)  of 
51  &  52  Vict.  c.  8,  in  the  construction  of  this  section 
each  of  the  following  terms  has  the  meaning 
thereby  assigned  to  it :  " '  Carriage '  means  and 
includes  any  carriage  except  a  hackney  carriage 
drawn  by  a  horse  .  .  .  but  shall  not  include 
a  waggon,  cart,  or  other  such  vehicle  which  is 
constructed  or  adapted  for  use  and  is  used  solely 
for  the  conveyance  of  any  goods  or  burden  in  the 
course  of  trade  or  husbandry.  .  .  ."  This 
conveyance  was  not  used  solely  for  the  convey- 
ance of  goods.  In  Hanworth  v.  WiXUam*  (67 
J.  P.  315)  the  court  held  that  "  solely  "  related 
only  to  the  words  "is  used,"  and  it  did  not 
govern  "constructed  or  adapted  for  use."  A 
governess  cart  is  not  "  a  waggon,  cart,  or  other 
such  vehicle,"  for  the  "  other  such  vehicle  "  most 
be  ejusdem  generis. 

The  respondent  did  not  appear. 

Lord  Alvbestonb,  G.J. — We  clearly  think 
the  magistrates'  decision  wrong.      The  vehicle 
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certainly  does  not  come  under  the  words  "  con- 
structed or  adapted  for  nee,"  and  it  was  not 
"  used  solely  for  the  conveyance  of  any  goods  or 
burden  in  the  course  of  trade  or  husbandry ." 

Wills  and  Dabling,  J  J.  concurred. 

Appeal  allowed. 

Solicitor :  Solicitor  of  Inland  Revenue. 


Nov.  6  and  28,  1905. 

(Before  Lord  Alveestone,  O.J.,  Wills  and 

Dabling,  JJ.) 

Em  v.  Davies  ;  Em  parte  Hunter,  (a) 

Contempt  of  court  —  Inferior  court  —  Criminal 
proceedings  before  justices  —  Publication  of 
matter  tending  to  prejudice  fair  trial — Subse- 
quent committal  of  accused  for  trial— Jurisdic- 
tion of  High  Court  to  attach  for  contempt. 

The  King's  Bench  Division  of  the  High  Court,  as 
inheriting  all  the  jurisdiction  and  powers  of  the 
Court  of  King's  Bench,  has  jurisdiction  to 
punish  by  attachment  as  for  contempt  of  court, 
in  respect  of  the  publication  of  articles  in  a 
newspaper  tending  to  prejudice  the  fair  trial  of 
an  accused  person  while  vie  proceedings  against 
the  accused  are  still  before  the  justices,  although 
the  charge  against  the  accused  is  one  upon 
which  the  accused  might  be  committed  for  trial 
either  to  quarter  sessions  or  to  assizes,  and 
although  at  the  date  of  such  publication  it  is 
uncertain  whether  the  accused  will  be  committed 
to  quarter  sessions  or  to  assises  or  will  not  be 
committed  at  all ;  and  the  power  to  protect  the 
independence  of  inferior  courts  and  to  punish 
by  attachment  for  contempts  of  such  courts  exists 
in  such  eases  equally  whether  the  accused  has 
already  been  committed  for  trial  to  quarter 
sessions  or  not. 

Bulb  calling  on  David  Davies,  the  editor,  printer, 
and  publisher  of  a  newspaper  called  the  South 
Wales  Daily  Post,  to  show  cause  why  a  writ  of 
attachment  should  not  issue  against  him  for  his 
contempt  in  printing  and  publishing,  or  causing 
to  be  printed  and  published,  in  the  newspaper  of 
the  5th,  8th,  9th,  and  12th  Sept  1905  certain  com. 
ments  calculated  to  prejudice  one  Henrietta 
Hunter  upon  her  trial  at  the  next  assizes  for  the 
county  of  Glamorgan  upon  a  charge  of  the 
attempted  murder  of  a  oertain  child,  and  also 
upon  a  further  charge  of  abandoning  the  same 
child. 

The  affidavit  made  by  the  solicitor  for  the 
applicant,  upon  whioh  the  rule  was  granted,  was 
as  follows : 

On  the  lit  Sept.  1905  an  infant  ohild  was  abandoned 
at  Morriston,  near  Swansea,  in  the  oonnty  of  Glamorgan. 
On  the  2nd  Sept.  one  Henrietta  Hunter  was  arrested  on 
a  charge  of  abandoning;  the  ohild  at  Morriston  on  the 
1st  Sept.  At  a  later  date  a  oharge  of  attempted  murder 
wan  preferred  against  her.  She  was  brought  time  after 
tame  before  the  justices  at  Swansea,  and  on  the  11th 
Oot  she  was  committed  for  trial  to  the  next  Glamorgan- 
shire A—;—  on  a  oharge  of  attempted  murder  of  the 
child,  which  it  was  alleged  was  abandoned  by  her  on  the 
1st  Sept.  At  Swansea  there  was  printed  and  published 
by  one  David  Davies  (the  respondent)  a  newspaper 

(•)  Beportsd  by  W.  W.  Oan,  Esq.,  Barrister-et-Law. 


called  the  South  Wales  Daily  Post,  and  he  was  the 
editor  and  publisher.  David  Davies  has  unlawfully 
attempted  to  obstruot  and  prevent  the  due  course  of 
law  and  justice,  and  has  printed  and  published  state- 
ments calculated  and  tending  to  the  same  result.  The 
issue  of  the  South  Wales  Daily  Post  for  the  5th  Sept 
1905  oontained  an  article  entitled  "  Abandoned  by  the 
Hedgeside,"  and  after  a  report  of  the  polioe-conrt  pro- 
ceedings therein  a  paragraph  headed  "  Antecedents  of  the 
Aooused  "  was  published,  and  a  statement  alleged  to  have 
been  made  by  Mrs.  Honter,  together  with  a  comment  on 
the  alleged  statement.  In  the  issue  of  the  newspaper  for 
the  8tb  Sept.  the  respondent  printed  and  published  an 
article  entitled  "Traffic  in  Babies,"  each  article, 
amongst  other  things,  alleged  that  the  statements  pub- 
lished in  the  issue  of  the  5th  Sept.  were  amply  borne  oat 
by  further  information  whioh  had  oome  to  his  hands,  and, 
further,  that  suoh  information  showed  Mrs.  Hunter  to 
be  one  Dora  Johnstone.  The  article  further  stated  that 
nnder  that  name  she  had  been  guilty  of  wholesale  child 
farming,  and  that  as  Dora  Johnstone  she  had  been  con- 
victed of  fraud,  and  it  gave  a  list  of  convictions  of 
Dora  Johnstone  at  Bristol.  A  paragraph  Whioh  was 
headed  "  Dora  Johnstone's  Llanelly  Victims  "  proceeded 
to  state  the  methods  of  Dora  Johnstone,  who,  it  was  sug- 
gested, did  an  extensive  business  in  baby  farming.  The 
article  further  stated  that  there  was  no  doubt  in  the 
minds  of  the  polioe  that  the  name  Henrietta  Hunter  was 
only  one  of  her  several  aliases,  and  it  proceeded  to  give 
details  of  letters  alleged  to  have  been  left  behind  by 
Henrietta  Hunter  at  Llanelly,  and  also  interviews  with 
other  persons  who  it  was  alleged  had  been  duped.  A 
further  article  in  the  newspaper  of  the  9tb  Sept.  con- 
tained a  report  of  an  interview  and  a  statement  alleged 
to  have  been  made  by  several  persons,  and  the  article 
commenced  "The  latest  development  in  the  Swansea 
sensation  is  in  Swansea  itself,  and  serves  to  show  how 
extensive  Mrs.  Hunter's  dealings  undoubtedly  were 
There  now  lies  in  Danygrang  Cemetery  a  five  months 
old  mite  in  a  grave  under  a  name  not  its  own  " ;  and  in 
the  issue  of  tee  12th  Sept.  there  was  an  artiole  entitled 
"  Baby  Farming  Sensation,"  and  oertain  oomments 
were  published.  The  South  Wales  Daily  Post  is  a  news- 
paper with  a  very  large  circulation,  and  contains  a 
statement  that  suoh  droulation  was  guaranteed  to  be  at 
least  three  times  as  large  as  that  of  any  other  newspaper 
in  that  district.  Henrietta  Hunter  was  at  the  time  the 
articles  were  published  charged  with  only  the  abandon- 
ment of  one  ohild,  the  same  ohild  in  respect  of  whioh 
she  had  been  committed  for  trial  on  a  oharge  of  attempted 
murder.  She  denied  that  she  was  the  woman  Dora 
Johnstone,  and  further  denied  that  she  had  been  before 
convicted.  " 

The  deponent  stated  that  he  had  been  in- 
structed to  defend  Mrs.  Hunter,  and  that  in  his 
opinion  the  articles  complained  of  would  greatly 
prejudice  the  fair  trial  of  the  woman  by  reason  of 
the  alleged  previous  convictions  having  been 
published  of  matter  that  would  not  be  admissible 
as  evidence,  and  allegations  having  been  made 
and  statements  published  by  persons  who  would 
not  be  subjected  to  cross-examination,  and  also 
by  reason  of  the  fact  that  her  alleged  antecedents 
had  been  referred  to  in  detail,  and  that  there  had 
been  a  suggestion  that  the  woman  had  been 
trafficking  in  babies  and  baby  farming  in  an  ex  ten  - 
sivo  manner,  when  no  evidence  of  any  kind  had 
been  produced  to  that  effect ;  that  she  had  been 
committed  for  trial  to  the  next  assizes  for  the 
county  of  Glamorgan  on  the  21st  Nov.  on  a 
oharge  of  attempted  murder  of  the  ohild  and 
also  on  a  further  oharge  of  abandoning  the 
same  ohild,  and  that  the  jury  for  the  assizes 
whioh  would  be  held  at  Cardiff  were  or  might  be 
readers  of  the  South  Wales  Daily  Post,  as  the 
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jury  would  be  drawn  from  various  parts  of  the 
oounty. 

The  respondent  made  an  affidavit  in  reply,  in 
which  (amongst  other  things)  he  stated  that  his 
newspaper  was  an  evening  newspaper,  and  that 
the  chief  paragraphs  complained  of  were  taken 
from  a  morning  paper ;  that  he  was  absent  when 
one  of  the  publications  was  issued  and  was 
unaware  of  such  publication ;  and  he  pointed  out 
that  at  the  time  the  articles  were  published  the 
only  charge  against  the  woman  was  that  of  aban- 
doning the  child,  which  could  be  tried  at  quarter 
sessions,  and  that  it  was  not  until  the  27th  Sept., 
and  therefore  after  the  publications  had  ceased, 
that  the  charge  of  attempted  murder  was  pre- 
ferred, and  he  further  expressed  his  deep  regret 
that  the  articles  had  been  published,  and  stated 
that  he  had  no  intention  of  prejudicing  the  fair 
trial  of  the  case. 

/.  E.  Banket,  E.G.  (Ellis  EiU  with  him),  for  the 
respondent  Davies,  showed  cause.— There  was  no 
contempt  committed  against  the  High  Court. 
The  first  charge  against  this  woman  was  that  of 
abandoning  the  child,  and  if  she  had  been  com- 
mitted on  that  charge  her  committal  would 
almost  inevitably  have  been  to  quarter  sessions 
and  not  to  the  assizes.  In  that  case  the  High 
Court  would  have  no  jurisdiction  to  punish  for 
contempt  of  court,  inasmuch  as  it  would  not  be  a 
contempt  of  the  High  Court  at  all.  The  articles 
complained  of  began  on  the  5th  Sept.  and  ended 
on  the  12th  Sept.  During  the  whole  of  that 
period  the  only  charge  was  that  of  abandoning 
the  child,  and  it  was  not  until  the  27th  Sept.,  and 
therefore  long  after  the  publication  had  ceased, 
that  the  woman  was  further  charged  with  a  crime 
which  would  be  tried  at  assizes.  If  the  articles 
had  appeared  after  the  27th  Sept.,  when  the 
charge  of  attempted  murder  was  preferred,  then 
it  could  not  have  been  argued  that  there  would 
not  have  been  a  contempt  of  this  court,  and  in 
that  case  there  would  nave  been  no  answer  to 
this  rule  since  the  decision  of  this  court  in  Bex  v. 
Parke  (89  L.  T.  Rep.  439 ;  (1903)  2  K.  B.  432).  In 
that  case  the  court,  in  a  considered  judgment, 
decided  that  where  a  person  had  been  charged 
before  the  petty  sessions  with  an  indictable 
offence  which  could  be  tried  only  at  assizes 
matter  published  in  a  newspaper  tending  to  inter- 
fere 1* ith  the  fair  trial  constituted  a  contempt  of 
court  which  the  High  Court  had  jurisdiction  to 
punish,  notwithstanding  that  at  the  time  of  the 
publication  of  the  matter  complained  of  the  case 
was  still  before  the  petty  sessions  and  the  accused 
had  not  been  committed  for  trial  to  the  assizes. 
That  case  does  not  at  all  conclude  the  present 
case,  where,  if  the  accused  had  been  committed 
only  upon  the  charge  then  preferred  of  aban- 
doning the  child,  the  committal  might  have  been 
to  quarter  sessions  and  not  to  the  assizes.  The 
remedies  of  criminal  information  or  indictment 
are  the  only  remedies  open  in  such  a  case  as  this ; 
but  this  court  has  not  the  jurisdiction  to  punish 
as  for  contempt  of  court,  and  no  case  can  be  cited 
to  show  that  the  court  has  ever  exercised  such 
jurisdiction.  If  it  is  desirable  that  the  High 
Court  should  have  power  to  protect  inferior  courts 
and  to  punish  for  a  contempt  of  those  courts,  then 
that  is  a  matter  for  the  Legislature.  Even  if  the 
court  has  jurisdiction  it  ought  in  this  case  to  be 
exercised  in  a  lenient  manner,  as  the  respondent 


has  stated  in  his  affidavit  that  he  had  no  intention 
of  prejudicing  the  trial  of  the  case,  and  has 
expressed  his  deep  regret  that  the  articles  were 
published. 

B.  E.  Vaughan.  Williams  in  support  of  the  role. 

— The  case  of  Bex  v.  Parke  (ubi  sup.)  shows  that 

this  court  has  jurisdiction  in  such  a  case.    The 

charge  of  abandoning  the  child  might  have  been 

sent  to  the  assizes  for  trial,  and  if  the  accused  had 

afterwards  been  commited  to  the  assizes  upon  that 

charge,  then  that  case  would  have  been  absolutely 

in  point  and  would  have  been  conclusive  to  show 

that  this  court  has  jurisdiction.    The  possibility 

of  being  committed  to  the  assizes  upon  the  then 

pending  charge  is  sufficient  to  give  the  court 

jurisdiction.     Although  there  is   no    authority 

which  is  exactly  in  point,  the  general  principle 

ought  to  apply  that  this  court,  as  representing 

the  Court  of  King's  Bench,  ought  to  see  that  no 

person  should  do  acts  of  this  kind  so  seriously 

calculated  to  interfere  with  the  administration  of 

justice. 

Cur.  adv.  vult. 

Nov.  28.— Wills,  J.  read  the  judgment  of  the 
court  (Lord  Alverstone,  C.J.,  Wills  and  Darling, 
J  J.),  as  follows : — This  is  an  application  to  commit 
the  defendant  for  contempt  of  court.  The  circum- 
stances which  have  given  rise  to  it  are  as  follows  : 
— A  woman  was  arrested  on  the  2nd  Sept.  1905 
on  a  charge  of  abandoning  a  child  at  Morris  ton, 
in  the  county  of  Glamorgan.  She  was  brought 
before  the  magistrates  at  Swansea  on  the  5th  Sept. 
The  defendant  is  the  editor,  printer,  and  publisher 
of  the  South  Wales  Daily  Post,  a  newspaper  pub- 
lished at  Swansea.  In  the  issue  of  his  paper 
published  on  the  evening  of  the  5th  Sept.  there 
appeared  a  report  of  the  proceedings  before  the 
justices,  followed  by  a  statement  headed  "  Ante- 
cedents of  the  Accused,"  and  in  the  issue  of  the 
8th  Sept.  another  article  entitled  "Traffic  in 
Babies,  and  in  the  issues  of  the  9th  and  12th  Sept. 
further  articles  relating  to  the  accused  person. 
They  contained  a  great  number  of  statements  cal- 
culated to  give  an  exceedingly  unfavourable  im- 
pression of  the  prisoner,  and  notably  the  article 
of  the  8th  Sept.  stated  that  she  had  been  guilty 
of  wholesale  child  farming  and  allfged  her 
identity  with  one  Dora  Johnstone,  who,  it  was 
alleged,  had  more  than  once  been  convicted  of 
fraud ;  but  it  is  not  necessary  to  give  any  more 
specific  account  of  their  contents,  inasmuch  as 
Mr.  Bankes,  who  appeared  for  the  defendant, 
admitted  that  nothing  could  be  said  in  defence  or 
even  in  palliation  of  the  act  of  publishing  such 
articles  concerning  a  person  under  remand  upon 
a  charge  which  might  lead  to  her  committal. 
He  confined  his  argument  to  denying  the  juris- 
diction of  this  court  to  deal  with  the  present 
application  on  the  ground  that  as  the  offence 
charged  could  be  tried  at  quarter  sessions,  the 
offence  was  one  against  the  quarter  sessions  and 
could  not  be  dealt  with  summarily  by  this  court. 
It  would,  perhaps,  be  enough  to  say  that,  inasmuch 
as  the  question  whether  the  committal  should  take 
place  to  the  assizes  or  quarter  sessions  depended 
in  all  probability  upon  the  mere  accident  or  which 
tribunal  might  hold  its  sittings  before  the  other, 
it  was  just  as  much  a  contempt  of  the  assize  court 
as  of  quarter  sessions,  and,  if  so,  our  judgment  in 
Bex  v.  Parke  (89  L.  T.  Rep.  439 ;  (1903)  2  K.  B. 
432)  applies.  We  adhere  to  the  view  we  expressed 
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in  that  case,  that  the  publication  of  such  articles 
is  a  contempt  of  the  court  which  ultimately  tries 
the  case  after  committal,  although  at  the  time 
when  they  are   published  it  cannot  be  known 
whether  there  will  be  a  committal  or  not.    Their 
tendency  is  to  poison  the  stream  of  justice  in  that 
court,  though  at  the  time  of  their  publication  the 
stream  had  not  reached  it,  and  as  such  articles  are 
calculated  to  interfere  with  the  power  of  the  court 
(whatever  it  be)  that  tries  the  case  to  do  effective 
justice,  it  is  a  contempt  of  any  court  which  very 
well  may  try  the  case  but  in  fact  does  not  do  so, 
as  well  as  of  the  court  which  actually  tries  it. 
What  actually   happened   was  that  ultimately, 
some  time  after  the  publication  of  the  articles 
now  complained  of,  the  prisoner  was  committed 
on  a  charge  of  attempting  to  murder  the  child 
who  was  the  subject  of  the  original  charge,  and, 
of  course,  upon  such  a  charge  she  was  committed 
to  the  assizes.      We  think    that,  although  the 
original  charge  has  been  altered,  it  is  still  inti- 
mately connected  with  the  original  charge  and 
relates    to    the    same    subject-matter,   that  the 
articles  in  question  are  equally  calculated  to  pre- 
judice the  fair  trial  of  the  accused  whatever  form 
the  charge  might  ultimately  take,  and  that  their 
publication  does  constitute  a  contempt  of  the 
assize  court  to  which  the  woman  has  been  com- 
mitted. It  matters  not  whether  the  uncertainty  at 
the  time  the  articles  were  published  extended  only 
to  the  forum  to  which  the  case  should  be  sent  or 
to  the  question  whether  a  committal  would  take 
place  at  all,  or  to  both.    In  each  .of  such  cases 
the  mischief  is  the  same,  and  the  court  which 
might  have  to  try  the  case  would  find  its  authority 
equally  underminded  beforehand.    We  think  it 
right  to  repeat  in  this  connection  a  passage  in  the 
judgment  in   Bex  v.  Parke  (89  L.  T.  ftep.,  at 
pp.  441-2 ;  (1903)  2  K.  B.,  at  pp.  436-7),  which 
expresses  the  deliberate  opinion  of  the  court  as 
constituted  when  this  case  was  argued,  as  well  as 
of  the  court  as  constituted  when  Bex  v.  Parke  (ubi 
$up.)  was  decided :  "  It  has  been  argued,  however, 
that  publication  of  articles  of  the  kind  in  question 
cannot  be  treated  'as  a  contempt  of  the  assize 
court  unless  the  committal  has  actually  taken 
place  and  a  bill  been  found,  when  only,  it  is  urged, 
is  there  a  case  pending  in  the  assize  court,  and 
when,  it  is  also  urged,  the  jurisdiction  ought 
to    be    exercised    by   that    court    itself.      A 
moment's    consideration,    it    seems    to    us,    is 
sufficient  to  dispose  of  such  a  proposition.    The 
reason  why  the  publication  of  articles  like  those 
with   which    we    have  to  deal  is  treated  as  a 
contempt  of  court  is  because  their  tendency,  and 
sometimes  their  object,  is  to  deprive  the  court 
of  the  power  of  doing  that  which  is  the  end  for 
which  it  exists — namely,   to  administer  justice 
duly,   impartially,  and  with   reference  solely  to 
the   facts  judicially  brought  before   it.    Their 
tendency  is  to  reduce  the   court  which  has  to 
try  the  case  to  impotence,  so  far  as  the  effectual 
elimination  of  prejudice   and  prepossession   is 
concerned.    It  is  difficult  to  conceive  an  apter 
description  of  such  conduct  than  is  conveyed  by 
the  expression  'contempt  of  court.'    If  it  be 
once   grasped   that  such  is  the  nature  of  the 
offence,   what  possible  difference  can  it  make 
whether  the  particular  court  which  is  thus  sought 
to  be  deprived  of  its  independence  and  its  power 
of  effecting  the  great  end  for  which  it  is  created, 
be  at  that  moment  in  session  or  even  actually 
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constituted  or  not  P  It  is  perfectly  certain  that 
by  law  it  will  and  must  be  constituted,  and  that 
when  constituted  it  and  it  alone  can  take  cogni- 
sance of  the  particular  offence  which  is  the 
subject  of  the  preliminary  inquiry.  The  wrong 
can  hardly  be  the  less  becauRe  the  purpose  or 
the  tendency  of  the  act  complained  of  is  that 
the  assize  court  never  shall  have  undisturbed 
power  to  fulfil  its  functions  satisfactorily.  The 
High  Court  exists  always.  To  provide  before- 
hand that  one  of  its  branches,  which,  although 
it  does  not  at  the  moment  exist,  yet  must,  both 
according  to  immemorial  custom  and  now  also 
by  statutes  and  rules  having  the  same  effect, 
come  into  existence,  shall  be  hampered  and 
hindered  in  the  effectual  discharge  of  its  duties 
as  soon  as  it  is  constituted,  if  called  upon  to  try 
a  particular  case  which  it  is  at  all  events  proposed 
to  bring  into  that  court,  is  surely  an  offence 
against  the  High  Court  itself."  It  is  true  that, 
in  the  case  of  Bex  v.  Parke  {ubi  sup.),  the  only 
uncertainty  was  whether  the  accused  person 
would  be  committed  to  any  court,  the  offence 
charged  being  one  which  in  case  of  committal 
must  go  to  the  assizes.  We  cannot  see  that 
the  additional  element  of  uncertainty,  that  the 
case  could  be  tried  at  quarter  sessions,  makes 
any  difference  in  principle  or  prevents  the  inter- 
ference with  the  due  course  of  justice,  in  a  case 
which  may  come  to  the  assizes,  from  being  a 
contempt  of  that  -court,  and  we  are  of  opinion 
that  upon  these  grounds  alone  the  present 
application  ought  to  be  granted.  But  inasmuch 
as  a  further  question  of  great  and  growing 
importance — namely,  the  jurisdiction  of  this 
court  to  treat  attacks  of  this  kind  upon  the 
independence  and  usefulness  of  inferior  tribunals 
as  offences  to  be  dealt  with,  brevi  inanu,  by  this 
court  in  its  summary  jurisdiction — has  been 
raised  and  argued,  we  think  it  desirable  to 
deliver  our  judgment  upon  this  point  also, 
and  to  treat  the  case  as  if  a  committal  had 
actually  taken  place  to  quarter  sessions.  The 
present  King's  Bench  Division  of  the  High  Court 
stands  in  the  place  of  the  three  ancient  superior 
Courts  of  Common  Law,  and  besides  repre- 
senting the  powers  and  exercising  the  authority 
of  the  Courts  of  Common  Pleas  and  Exchequer, 
inherits  all  the  jurisdiction  and  powers  of  the 
Court  of  King's  Bench.  From  the  most  ancient 
times,  that  court  exercised  functions  which 
belonged  to  no  other  court  iu  the  kingdom.  The 
high  nature  of  those  functions  is  described  in 
emphatic  language  by  Lord  Coke  in  4th  Inst., 
c.  7,  on  "  The  Court  of  King's  Bench,"  and  in 
Hawkins'  Pleas  of  the  Crown  under  the  same 
title,  Book  2,  o.  3,  to  which  we  refer  only  to 
show  the  supreme  place  in  the  judicature 
assigned  to  that  court.  There  is  no  doubt  that 
the  great  functions  of  this  court  as  of  all  others 
must  be  exercised,  as  pointed  out  by  Lord  Coke, 
"  according  to  due  course  of  law."  His  general 
attribution  to  it  of  the  power  to  "  correct  errors 
and  misdemeanours  extra-judicial  tending  to 
the  breach  of  the  peace  or  oppression  of  the 
subjects  ...  or  any  other  manner  of 
misgovernment,"  as  well  as  Hawkins'  wider 
and  more  elaborate  description  of  the  like 
powers,  refers  to  every  kind  of  misdemeanour, 
including  those  which  are  properly  the  sub- 
ject of  indictment  or  criminal  information,  as 
well  as  those  which  are  punishable  summarily 
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by  attachment,  and  therefore  throws  no  light 
npon  the  question  whether  a  particular  offence 
falls  under  the  one  head  or  the  other  or 
both.  They  do  serve  to  show  the  very  great  trust 
reposed  in  the  Court  of  King's  Bench  in  respect 
of  ite  control  and  superintendence  of  all  inferior 
courts,  and  that  it  is  in  a  special  manner  the 
guardian  and  protector  of  public  justice  through- 
out the  kingdom.  Offences  of  the  exact  kind  in 
question  in  this  case  are  necessarily  of  modern 
origin.  They  could  not  exist  to  any  appreciable 
extent,  if  at  all,  before  printing  was  freely 
resorted  to,  and,  as  long  as  it  was  unlawful  even 
to  publish  reports  of  proceedings  before  magis- 
trates on  account  of  their  supposed  tendency  to 
interfere  with  a  fair  trial,  persons  who  knew  that 
this  was  unlawful  were  not  very  likely  to  go  to 
the  further  length  of  announcing  and  comment- 
ing upon  supposed  facts  to  the  prejudice  of  a 
prisoner  which  had  not  even  come  before  the 
magistrates.  Down  to  1792  the  judge  at  the  trial 
determined  as  a  matter  of  law  whether  a  par- 
ticular writing  was  a  libel  or  not,  and,  looking  to 
the  legal  definition  of  a  libel,  it  is  obvious  that 
writers  of  all  kinds  stood  in  far  greater  danger 
than  they  have  done  since  the  Act  of  32  Geo.  3, 
c.  60  (the  Libel  Act  1792) ;  and  for  a  long  time 
after  that  there  is  no  doubt  that  persons  who 
published  libels  of  any  kind  were  in  more  peril 
than  at  present.  We  have  pointed  out  in  the 
judgment  in  Bex  v.  Parke  (1903)  2  K.  B.,  at 
p.  438,  that  from  1811  to  1888  but  one  case  has 
been  recorded  in  which  the  publication  of  reports 
of  proceedings  before  justices  tending  to  com- 
mittal, or  of  extraneous  matter  connected  with 
such  reports,  has  come  under  judicial  cognisance. 
That  case  occurred  in  1886,  and  for  reasons  which 
we  will  give  later  on  we  are  of  opinion  that  little 
reliance  can  be  placed  upon  it.  We  mention 
these  facts  to  show  how  impossible  it  is  that 
precedents  earlier  than  some  twenty  years  ago 
for  oases  like  the  present  can  be  found  or 
expected,  and,  if  there  is  no  great  amount  of 
direct  authority  in  favour  of  the  view  that  such  an 
offence  is  summarily  punishable  by  this  court,  it 
is  at  all  events  conceded  by  Mr.  Bankes  that  he 
has  been  able  to  find  none  to  the  contrary.  We 
are  therefore  driven  to  consider  the  question  in 
the  first  instance  from  the  point  of  view  of  prin- 
ciple, and  in  the  second  in  the  light  of  the 
reported  cases  during  the  last  twenty  years  with 
such  small  help  as  can  be  gathered  from  older 
authorities.  There  is  no  doubt  that  almost  all 
the  cases  of  contempt  of  court  to  be  found  in  the 
books  are  cases  in  which  the  act  so  called  and 
so  dealt  with  has  been  some  act  in  defiance  of 
one  of  the  superior  courts,  in  which  case,  of 
course,  no  one  of  those  courts  interfered  with  the 
other.  Each  of  the  three  Courts  of  Common  Law 
and  also  the  Court  of  Chancery  possessed  ample 
powers  to  protect  itself  and  to  punish  conduct 
which  it  deemed  to  be  so  derogatory  of  its  own 
authority  as  to  constitute  a  contempt  of  court. 
It  is  very  natural,  therefore,  that  the  language 
generally  used  in  such  cases  should  refer  to  the 
power  of  the  superior  court  to  insure  respect  for 
itself  or  its  orders,  and  should  not  go  beyond 
that.  The  almost  total  absence  of  any  recorded 
case  in  which  a  contempt  of  an  inferior  court  has 
come  into  question  is  an  abundant  proof  that 
serious  offences  of  this  kind  were  very  rare.  They 
were  also  always  punishable  by  indictment,  ana 


in  old  days,  when  means  of  communication  were 
slow,  uncertain,    and   expensive,    there  was  an 
inducement  to  refrain  from  appealing  to  the 
Court  of  King's  Bench,  which  no  longer  exists. 
In  these  circumstances,  the  absence  or  scantiness 
of  precedent  is  not  to  be  wondered  at,  and  in  this 
connection  we  may  cite  a  passage  from  HawlriW 
Pleas   of   the    Crown,  Book    2,    c.  3,  s.  4,  in 
which,  speaking  of  the  Court  of  King's  Bench, 
after    a    general   description  of    the   jurisdic- 
tion   of    the    court    to    prevent    abases   and 
oppression,  he   says:    "Neither  is  it  necessary 
in  a  prosecution  of  any  suoh  offence  in  thi* 
court  to  show  a  precedent  of  the  like  crime  for- 
merly punished  here,  agreeing  with  the  present 
in  aH  its  circumstances,  for  this  court,  being  the 
eustos  morum  of  all  the  subjects  of  the  realm, 
wherever  it  meets  with  an  offence  contrary  to  the 
first  principles  of  common  justice  and  of  dangerous 
consequence  to  the  public  if  not  restrained,  will 
adapt    such    a    punishment   to   it   as   is   suit- 
able  to   the    heinousness    of   it,"  obserTations 
which    are    as    applicable    to    the   exercise  of 
summary  jurisdiction  as  to  the  proceeding  by 
indictment.    What,  then,  is  the  principle  which 
is  the  root  of  and  underlies  the  cases  in  which 
persons  have  been  punished  for  attacks  upon 
courts  and  interferences  with  the  due  execution 
of  their  orders  P    It  will  be  found  to  be  not  the 
purpose  of  protecting  either  the  court  as  a  whole 
or  the  individual  judges  of  the  court  from  a  repe- 
tition of  the  offence  to  them,  but  of  protecting 
the  public,  and  especially  those  who  either  volun- 
tarily  or    by   compulsion    are    subject   to  its 
jurisdiction,  from  the  mischief  they  will  incur  if 
the  authority  of  tbe  tribunal  be  undermined 
or  impaired.     See  the  judgment  prepared  by 
Wilmot,  C.J.  in  Bex  v.  Almon  in  1765,  but  not 
delivered,  because  the  case  was  allowed  to  drop : 
Wilmot's  Opinions,  243,  at  p.  256.    The  word 
"  authority  "  is  used  by  him  to  express  "  the  defer- 
ence and  respect  which  is  paid  "  to  the  judges  of 
a  court  and  their  acts  "  from  an  opinion  of  their 
justice  and  integrity.1'  These  words  are  apt  with 
respect  to  the  particular  case %  with  which  he  was 
dealing.    Bat  what  possible  difference  in  principle 
can  there  be  in  respect  of  direct  attacks  npon 
courts  or  judges  and  of  writings  the  tendency  of 
which  is  to  deprive  the  inferior  courts  beforehand 
of   the   possibility   of   doing   even-handed  and 
impartial  justice  according  to  the  due  course  of 
lawP     To  hold    that    there  was    a   distinction 
would  give  colour  to  the  notion,  which  cannot  be 
too  strongly  repudiated,  that  the  offended  dignity 
of  a  particular  court  or  of  the  persons  who  com- 
pose it  is  the  Bubject  of  punishment  in  such  a 
case.    "  The  object  of  the  discipline  enforced  by 
the   court  in  case  of  contempt  of  court,"  says 
Bowen,  L.  J.,  "  is  not  to  vindicate  the  dignity  of 
the  court  or  the  person  of  the  judge,  but  to 
prevent  undue  interference  with  the  administra- 
tion of  justice  " :  Helmore  v.  Smith  (56  L.  T.  Bep. 
at  p.  75 ;  35  Ch.  Div.  449,  at  p.  455) ;   and  a  con- 
siderable part  of  the  undelivered  judgment  of 
Wilmot,   C.J.,  to    which    we    have    referred,  is 
devoted  to  showing  that  the  real  offence  is  tbe 
wrong   done  to    the  public    by  weakening   the 
authority  and  influence  of  a  tribunal  which  exists 
for  their  good  alone.    He  adds  that  such  conduct 
is  pre-eminently  the  proper  subject  of  summary 
jurisdiction.    Attacks  upon  the  judges,  he  says, 
"excite  in  the  minds  of  the  people  a  general 
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dissatisfaction  with  all  judicial   determinations 
.    .    .     and  whenever  men's  allegiance  to  the  laws 
is  so  fundamentally  shaken,  it  is  the  most  fatal 
and  most  dangerous  obstruction  of  justice,  and, 
in  my  opinion,  calls  out  for  a  more  rapid  and  im- 
mediate redress  than  any  other  obstruction  what- 
soever— not  for  the  sake  of  the  judges  as  private 
individuals,  but  because  they  are  the  channels  by 
which  the  King's  justice    is    conveyed  to    the 
people.    To  be  impartial  and  to  be  universally 
thought    so  are  both    absolutely  necessary  for 
the  giving  justice  that  free,  open,  and  uninter- 
rupted current  which  it  has  for  many  ages  found 
all   over  this   kingdom":    (Wilmot's    Opinions, 
pp.  255-6).    With  a  few  verbal  alterations  these 
eloquent  words  will  apply  with  at  least  equal  force 
to  writings  whose  direct  tendency  is  to  prevent  a 
fair  and  impartial  trial,  or  at  least  one  that  can 
be  so  considered,  from  being  had  in  courts  of 
inferior  jurisdiction  which  have  not  the  power  of 
protecting  themselves  from  such  encroachments 
upon  their  independence.    The  public  mischief  is 
identical,  and  in  each  instance  the  undoubted 
possible   recourse    to    indictment    or    criminal 
information  is  too  dilatory  and  too  inconvenient 
to  afford  any  satisfactory  remedy.    It  is  true  that 
the  summary  remedy  with  its  consequent  with- 
drawal of  the  offence  from  the  cognisance  of  a 
jury,  is  not  to  be  resorted  to  if  the  ordinary 
methods  of  prosecution  can  satisfactorily  accom- 
plish  the    desired   result — namely,    to   put   an 
effectual  and  timely  check  upon  such  malprac- 
tices. But  they  do  not.   "Iam,"saidWilmot,C.J., 
"  as  great  a  friend  to  trials  of  facts  by  a  jury, 
and  would  step  as  far  to  support  them  as  any 
judge  who  ever  did  or  now  does  sit  in  West- 
minster Hall,  but  if  to  deter  men  from  offering 
any  indignities  to  courts  of  justice  "  (and  we  may 
well  add  from  interfering  with  the  due  course  of 
justice) "  it  is  a  part  of  the  legal  system  of  justice 
in  this  kingdom  that  the  court  should  call  upon 
the  delinquents  to  answer  for  such  indignities  " 
(to  which  we  add  "  misconduct ")  "  in  a  summary 
manner  by  attachment,  we  are  as  much  bound  to 
execute  this  part  of  the  system  as  any  other." 
The  several  parts  of  the  system,  he  adds,  "  act  in 
combination  together  to  attain  the  only  end  and 
object  of  all  laws,  the  safety  and  security  of  the 
people  "  (p.  258) — words  which  it  appears  to  us  are 
as  appropriate  to  the  question  we  have  in  hand  as 
they  were  in  the  case  with  which  he  was  dealing, 
to  the  application  under  different  circumstances 
of  the  same  great  principle  that  courts  and  the 
administration  of  justice  exist  for  the  benefit  of 
the  people,  that  for  the  benefit  of  the  people  their 
independence  must  be  protected  from  unauthorised 
interference,  and  that  the  law  provides  effective 
means  by  which  this  end  can  be  secured.    If  it  is 
to  be  secured  at  all  in  the  case  of  the  inferior 
courts,  it  can  only  be  secured  by  the  action  of 
this   court,  for   they  have   not   the   power  to 
protect  themselves;   and  if  it  be  true  that  the 
King's  Bench  is  in  any  sense  the  eustoa  morum 
of  the  kingdom,    it  must   be  its    function  to 
apply,  with  the  necessary  adaptations  to   the 
altered   circumstances   of  the  present  day,  the 
same  great  principles  which  it  has  always  upheld. 
"Law  ' — to  use  the  words  of  Lord  Coleridge — 
"grows,  and  though  principles  of  law  remain 
unchanged,  yet  (and  it  is  one  of  the  advantages 
of  the  common  law)  their  application  is  to  be 
changed  with  the  changing  circumstances  of  the 


time."  The  quotation  is  from  the  summing  up 
in  Beg,  v.  Foote  and  another,  for  publishing  a 
blasphemous  libel.  The  case  was  tried  at  Nisi 
Prius,  7th  July  1883,  and  the  summing  up  was 
published  by  Lord  Coleridge,  as  appears  from 
the  preface,  in  the  form  of  a  separate  pamphlet. 
The  passage  cited  is  from  p.  11  and  p.  12.  The 
summing  up  is  also  reported  in  48  L.  T.  Rep.  733, 
735.  The  truth  is  that  the  constant  use  of  the 
term  "contempt  of  court" — owing  to  the  fact 
that  in  the  vast  majority  of  oases  the  particular 
offence  in  question  was  an  actual  and  direct 
setting  at  dehance  of  the  orders  of  the  Superior 
Court  appealed  to,  in  which  the  phrase  "  contempt 
of  court  has  strictly  and  in  the  narrowest 
sense  its  apt  description  and  its  indiscriminate 
application  to  all  of  the  superior  courts — has 
tended  to  obscure  both  the  foundation  and 
object  of  the  jurisdiction  and  to  throw  into 
the  shade  the  essential  difference  between  the 
jurisdiction  exercised  by  the  Court  of  King's 
Bench  and  that  of  the  other  courts,  which  pos- 
sessed none  of  the  relations  with  the  inferior 
courts  which  have  always  appertained  to  the 
King's  Bench.  The  preservation  of  the  purity 
of  the  stream  of  justice  in  the  case  of  the  other 
courts  could  affect  no  other  court  than  that  which 
was  exercising  the  jurisdiction.  They  were  not 
the  custodes  morum  (to  use  Hawkins'  phrase) 
in  any  sense  analogous  to  that  which  the  phrase 
bears  when  applied  to  the  King's  Bench,  whose 
particular  function  it  was  to  exercise  superin- 
tendence over  the  inferior  courts  and  confine 
them  to  their  proper  duties.  This,  however,  as 
it  seems  to  me,  was  only  one  exercise  of  the 
duty  of  seeing  that  they  did  impartial  justice, 
and  if  and  when  the  attainment  of  that  end 
required  that  the  misdeeds  of  others  should  be 
corrected,  as  well  as  the  misfeasances  of  the 
inferior  courts  themselves,  it  seems  to  us  that  it 
i6  no  departure  from  principle,  but  only  its  legi- 
timate application  to  a  new  state  of  things,  if 
others,  whose  conduct  tends  to  prevent  the  due 
performance  of  their  duties  by  those  courts,  have 
to  be  corrected  as  well  as  the  courts  themselves. 
We  proceed  to  examine  the  very  few  authorities 
bearing  upon  the  subject  closely  enough  to  be  of 
any  value — so  far  at  least  as  we  have  been  able 
to  discover  them.  Of  old  oases  of  this  character 
we  have  found  but  two — Burgh  v.  Blunt  (10  Mod. 
349)  and  Rex  v.  Burchett  (1  Str.  567).  Burgh  v. 
Blunt  (ubi  sup.)  was  heard  in  Hilary  Term,  3 
Geo.  1  (1717).  It  was  a  motion  for  attachment 
against  the  judge  of  the  Court  of  Holdernesse  for 
disobeying  a  tolt,  whereby  the  cause  was  to  have 
been  removed  into  the  County  Court,  from 
whence,  as  Serjeant  Chesshyre  who  moved  the 
rule,  "  believed  the  parties  — according  to  the 
report — "designed  by  a  pone  to  remove  it  into 
the  Court  of  Common  Pleas;  and  though,  by 
a  reeordare,  it  might  have  been  removed  at 
once  into  the  Court  of  Common  Pleas,  yet  the 
parties  might  take  this  way  if  they  pleased." 
He  urged  that  "disobedience  to  the  tolt  was  a 
contempt  to  the  law  of  the  land  over  which 
the  Court  of  King's  Bench  were  guardians ;  that 
that  court  was  invested  with  a  general  jurisdiction 
over  inferior  courts  and  was  to  take  care  not 
only  that  they  did  not  transgress  their  jurisdic- 
tion, but  likewise  that  they  proceeded  regularly  in 
matters  confessedly  within  their  jurisdiction." 
The  court  evinced  some  reluctance  to  grant  the 
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rule,  Eyre,  J.  observing  that  the  proper  course 
was  to  proceed  in  the  first  instance  by  mandamus, 
and  Parker,  C.J.  pointing  ont  that  prohibition  or 
a  writ   of  false  judgment   would    be   effective 
remedies ;  but  upon  a  statement  by  Serjeant  Page 
that  a  rule  in  tne  like  case  had  been  granted  to 
him  in  Bex  v.  Langston  they  granted  the  rule. 
What  became  of  it  does   not  appear.    It  will  be 
observed  that  no  attempt  was  made  to  show  that 
the  disobedience  was    contumelious.     The  court 
was  evidently  disposed  to  treat  it  as  an  error  of 
the    inferior  court,  which  must  have  been  the 
court  of  a  wapentake,  hundred,  or  lordship.    The 
nature  of   the  writ  of  tolt    appears  from  Fitz- 
Herbert's  Natura  Brevium,  3  F.     It  was  a  writ 
issued  by  the  sheriff  of  the  county  to  remove  the 
plaint  into  the  County   Court.     It  was  a  writ 
which  the  plaintiff  might  have  as  a  matter  of 
course,    and   the   defendant   only    upon    cause 
shown.      The  pone    was    a   writ  which  is  also 
described  in  Fitz-Herbert,  in  a  number  of  passages 
to  which  reference  will  be  found  in  the  index.    It 
and  the  recordare  were  both  writs  to  remove  a 
case  from    an  inferior  court  into  the  Court  of 
Common  Pleas.     Both  were  obtainable  in  many 
instances  by  the  plaintiff  without  showing  cause, 
by  the  defendant  upon  cause  shown,  and  in  some 
instances  either  plaintiff  or  defendant  must  show 
cause.    As  both  parties  were  stated  to  be  willing 
to  remove  the  case  into  the  Common  Pleas,  and  it 
is  not  stated  that  it  was  one  of  the  exceptional 
oases  in  which  the  plaintiff  must  show  cause,  it  is 
not  surprising  that  the  court  should  be  inclined 
to  treat  it,  as  it  certainly  would  be  treated  in  the 
like  circumstances  by  this  court,  as  an  unneces- 
sary application,  and  be  disposed  to  refuse  it.    If 
it  is  to  be  taken  as  suggesting  that  the  Court  of 
King's  Bench  will  in  no  case  interfere  in  such  a 
case,  it  is  contrary  to  a  great  body  of  ancient  law. 
The    Court  of  King's   Bench   may  "award  an 
attachment  against    any    such   court" — that  is, 
judge — "  usurping  a  jurisdiction  no  way  belong- 
ing to  it,  and  putting  the  subject  to  unnecessary 
vexation  by  colour  of  a  judicial  proceeding  wholly 
unwarranted  by  law,  and  therefore  prohibited  by 
it  " :  (Hawkins,  book  2,  c.  22,  s.  25).    He  points 
out  that  it  is  more  usual  to  award  prohibition  in 
the  first  instance,  but  mentions  several  analogous 
cases  in  which  the  attachment  will  go  in  the  first 
instance.    The  case  in  10  Mod.  is  so  far  removed 
from  the  case  before  us  in  its  circumstances  and 
in  the  principles  involved    that    it    cannot    be 
regarded  as  any  authority  against  the  proposition 
contended  for  by  the  applicant  in    the  present 
case.     Bex  v.  Burchett  (1  Str.  567)  occurred  in 
Trinity  Term  9  Geo.  1  (1723).    The  very  meagre 
report  is  as  follows:    "The  court   ordered   an 
attachment  nisi  against  the  town  clerk  of  Guil- 
ford and  a  defendant  convicted    on  the  Game 
Aot  for  granting  and   suing  out  a  replevin    of 
goods  distrained  for  the  penalty.    But  on  showing 
cause  the   next   term,  when  Eyre,  J.  only  was 
present,  he  discharged  the  rule,  because  it  was 
only  a  contempt  to  the  inferior  jurisdiction  of  the 

J'ustices,  and  in  that  case  B.  R.  never  interposes." 
t  cannot  be  considered  as  a  decision  of  any  great 
weight.  It  is  obvious  that  no  question  of  general 
importance  was  involved  in  what  had  been  done 
by  the  local  court,  which  was  probably  nothing 
more  than  a  mistaken  exercise  of  jurisdiction, 
more  properly  to  be  remedied  by  a  prohibition 
than  by  attachment.    But  for  what  it  is  worth,  it 


is  the  judgment  of  a  single  judge,  not  necessarily 
that  the  jurisdiction  did  not  exist,  but  that  in  the 
case  of  acts  which  could  be  treated  only  as  can. 
tempts  of  magistrates  it  was  not  the  practice  of 
the  Court  of  King's  Bench  to  interfere.  The  wider 
question  whether,  when  beyond  the  mere  inter- 
ference with  the  process  of  the  magistrates' court 
there  was  involved  the  grave  danger  to  the  public 
of  prejudicing  the  fair  trial  of  a  case  to  be  heard 
in   an  inferior    court,  the   jurisdiction  existed 
cannot  have  been  raised,  or  the  report  could  hardly 
have  been  so  perfunctory,  nor  would  it  have  been 
decided  by  a  single  judge.    The  circumstances 
of  that  case  cannot  be  compared  with  those  with 
which  we  have  to  deal ;  nor  was  there  any  appreci- 
able  risk    of    the   class    of   inroads   upon  the 
independence  of  the  inferior  tribunals  which  the 
altered  conditions  of  to-day  have  brought  into 
prominence,  and  made  it  necessary  for  us  to  con- 
sider very  seriously  and  anxiously  the  nature  of 
the  jurisdiction  we  are  asked  to  exercise,  and  the 
principles  upon  which  it  is  based.    The  modern    1 
cases  which  throw  any  sort  of    light  upon  the 
question    are    three,  and   three   only,  of  those 
enumerated  and  from  a  somewhat  different  point 
of  view  discussed  in  Bex  v.  Parke  (ubi  tup.).    We 
have  been  unable  to  make  any  addition  to  the  list 
There  are  a  certain  number  of  cases  of  this  kind 
in  respect  of  publications  during  the  pendency  of 
an  election  petition.    They  are  for  the  most  part 
reported  as  cases  in  the  "  King's  Bench  Division," 
but  it  must  be  remembered  that  since  the  year 
1880  that  division  represents  the  old  Court  of 
Common  Pleas  in  which  all   election  petitions, 
since  they  were  transferred  to  the  judges,  had  to 
be  brought,  and  whilst  the  three  superior  oourU 
of  common  law  existed  as  separate  entities  they 
were  always  brought  in  the  Common  Pleas,  and  in 
dealing  with  them  the  King's  Bench  Division  was 
only  exercising  the  functions  of  the  old  Common 
Pleas  and  of  the  old  King's  Bench.    We  propose 
to  state  very  shortly  what  these  cases  come  to. 
They  range  only  from  1886  to  1895,  and  it  is 
necessary  to  premise  that  until  the  argument  in 
Bex  v.  Parke  (ubi  sup.)  took  place  and  attention 
was  called  to  the  fact  that  the  Central  Criminal 
Court,  under  4  &  5  Will.  4,  c.  36  (the  Central 
Criminal  Court  Act  1834),  s.  1,  sits  by  virtue  of  a 
general  commission,  and  that  by  sect*.  16  and  29  of 
the  Judicature  Act  1873  it  became  a  branch  of  the 
High  Court,  there  had  been  a  very  general  mis- 
apprehension, which  was  undoubtedly  shared  by 
the  court  in  several  of  the  cases  referred  to,  as  to 
the  position  and  rank  of  the  Central  Criminal 
Court,  which  had  been  looked  upon  as  a  court  of 
separate,  if  not  also  of  inferior  jurisdiction.    It 
is  necessary  to  bear  this  in  mind  because  in  that 
light  alone  can  the  decisions  be  duly  estimated  as 
bearing  upon  the  present  question.     In  two  of 
the    cases,   in  one  of   which  proceedings  were 
pending  before  the  magistrates  with  a  view  to  a 
committal  to  tbe  Central  Criminal  Court,  and  in 
the  other  the  prisoner  had  been  committed  to 
that  court,  a  rule  against  persons  who  had  pub- 
lished articles  calculated  to  prejudioe  the  fair 
trial  of   the  accused  was  refused.    In  the  first 
case,  heard  in  the  year  1886,  before  Lord  Cole- 
ridge, C.J.  and  Hawkins,  J.,  the  court  treated  it 
as  clear  that  they  had  no  jurisdiction:  (see  Be 
an  Application  for  an  Attachment  for  Contempt  of 
Court,  2  Times  L.  Rep.  351 ;  Bex  v.  Parke,  89 
L.  T.  Rep.  at  p.  442 ;  (1903)  2  K.  B.  at  p.  489). 
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There  is  no  report  of  the  second  case  sere  a  short 
notice  in  the  Law  Journal  newspaper  of  the  4th 
Jan.  1896.     In   neither  was  there  any  serious 
argument,  and  none  of  the  important  considera- 
tions upon  which  our  judgment  is  based  were 
advanced.    It  is  said  in  the  few  lines  in  which 
the  case  is  reported  that  the  rule  was  refused  on 
the  ground  of  want  of  jurisdiction.    It  seems 
difficult  to  reconcile  this  statement  with  the  fact 
that  in  the  third  of  the  three  oases  we  have 
referred  to  {Beg.  v.  Armstrong,  reported  in  the 
Times  of  the  9th  May  1894)  Wright,  J.,  one  of 
the  judges  who  refused  the  rule  in  the  case  men- 
tioned in  the  Law  Journal  newspaper,  had  said 
that  he  should  pause  long  before  coming  to  the 
conclusion  that  the  court  had  no  jurisdiction  in 
such  a  case,  or  with  the   fact  that  the  court 
allowed  the  rule  to  drop  on  an  undertaking  by 
the  defendant  to  pay  the  costs,  a  term  which  they 
could  hardly  have  imposed  had  they  thought  that 
there  was  no  jurisdiction.    The  scanty  reports  of 
these  cases— each  of  which  relates  to  publications 
affecting  cases  committed  or  likely  to  be  com- 
mitted to  the  Central  Criminal  Courfr— do  not 
explioity  state  that  the  Central  Criminal  Court 
was  treated  as  a  court  of  inferior  jurisdiction, 
hot  we  think  it  must  have  been  so.    All  the 
matters  complained  of  were  acts  done  not  in  the 
face  of  the  court,   and  the  effect  of  the  Judica- 
ture Act  of  1873  was  nowhere  brought  to  the  notice 
of  the  court.    It  appears  to  us  that  the  state  of 
the  authorities,  such  as  they  are,  is  such  as  to 
leave  the  question,  as  was  pointed  out  in  Bex  v. 
Parke  (ubi  sup.),  entirely  open  for  our  decision. 
Our  attention  has  been  called  to  observations  of 
Sir  George  Jessel,  M.B.  in  Be  Clements  (46  L.  J. 
375,  at  p.  383,  Ch.)  as  to  the  necessity  of  caution 
in  dealing  with  a  matter  where  the  liberty  of 
the  subject  is  concerned.     Such  considerations 
have  been  fully  present  to  our  minds  and  cer- 
tainly needed   no  authority   to   enforce    them. 
It  is    because    we  think  that   we   are   creating 
no  new    jurisdiction,    but    acting    strictly    in 
conformity  with  the   cardinal    principles   upon 
which  the  jurisdiction  to  commit   for  conduct 
tending  improperly  to  interfere  with  the  adminis- 
tration of   justice,  that  we  have  come  to  the 
conclusion  at  which  we  have  arrived.    To  confine 
the  application  of  such  principles  to  facts  identical 
with  or  closely  resembling  those  of  preceding 
eases,  and  to  hold  that,  because  in  times  long 
gone  by  the  chief,  if  not  the  only,  danger  to  be 
guarded  against  was  the  illegal  exercise  of  arbi- 
trary power  by  inferior  courts  and  their  officers, 
therefore  the  power  of  this  court   extends  no 
further,  and  that  the  King's  Bench  cannot  afford 
the  protection  as  well  as  administer  correction 
would,  we  think,  be  to  mistake  the  application  of 
a  principle  for  the  principle  itself.    The  mischief 
to  be  stopped  is,  in  the  case  of  the  inferior  courts, 
identical  with  that  which  exists  when  the  due 
administration  of  justice  in  the  Superior  Courts 
ie  improperly  interfered  with.    The  reason  why 
the  Court  of  King's  Bench  did  not  concern  itself 
with  contempts  of  the  other  Superior  Courts  was 
that  they  possessed  ample  means  and  occasions 
for  protecting  themselves.    Inferior  courts  have 
not  such  powers,  although  some  of  them— quarter 
sessions,  for  example-— try  many  more  cases  than 
are  tried  at  assizes,  and  have  a  very  extended  and 
important  jurisdiction.    The  danger  is  perhaps 
greater  to  them  than  it  is  to  the  Superior  Courts  of 


having  their  efficiency  impaired  by  publications 
such  as  those  which  have  given  rise  to  the  present 
proceedings.  Thinking,  as  we  do,  that  the  appli- 
cation now  before  us  asks  for  nothing  more  than 
the  legitimate  application  to  new  circumstances 
of  the  old  principles  of  the  common  law,  we  have 
come  to  the  conclusion  that  we  ought  to  grant 
the  remedy  invoked,  and  it  remains  only  to  con- 
sider the  penalty  that  ought  to  be  inflicted.  We 
have  again  looked  through  the  articles  complained 
of.  They  contain  a  num  ber  of  statements  respect- 
ing the  person  charged  of  a  character  likely 
seriously  to  prejudice  her  case,  to  create  a  feeling 
against  her,  and  to  affect  the  minds  of  persons 
who  might  take  part  in  her  trial.  In  our  opinion 
such  a  case  demands  a  severe  punishment.  We 
order  David  Davies  to  pay  a  fine  of  1001.  and  the 
costs  of  these  proceedings. 

Bule  absolute.  Order  that  the  respondent  do 
pay  a  fine  of  1001.  t  and  the  costs  of  the 
proceedings. 

Solicitors  for  the  applicant,  Smith,  Bundell, 
and  Bods,  for  Harold  Lloyd  and  Cross,  Cardiff. 

Solicitors  for  the  respondent,  Soames,  Edwards, 
and  Jones. 


Nov.  7  and  8, 1905. 

(Before  Lord  Alverstone,  C.J.,  Wills  and 

Darling,  JJ.) 
Brooks  (app.)  v.  Baker,  and  others  (reaps.),  (a) 

Begistration  of  voters — Ownership  vote  for  county 
— Service  franchise — Servant  inhabiting  dwel- 
ling-house by  virtue  of  service — Servant  on  list 
as  inhabitant  occupier — Exclusion  of  occupation 
of  owner-~Bepresentation  of  the  People  Act  1832 
(2  &  3  Will,  4,  c.  45),  s.  24— Bepresentation  of 
the  People  Act  1884  (48  &  49  Vict.  e.  3),  s.  3. 

The  provision  in  sect.  3  of  the  Bepresentation  of 
the  People  Act  1884  that  a  man  who  inhabits  a 
dwelling-house  by  virtue  of  any  office,  service,  or 
employment  "  shall  be  deemed  for  the  purposes  of 
the  Act  and  of  the  Bepresentation  of  the  People 
Acts  to  be  an  inhabitant  occupier  of  such  dwelling' 
house  as  a  tenant "  does  not  exclude  the  occupation 
of  the  owner  of  the  dwelling-house  in  such  a  way 
as  to  prevent  such  owner  from  being  the  occupier 
of  the  dwelling-house  within  the  meaning  of 
secL  24  of  the  Bepresentation  of  the  People  Act 
1832,  and  therefore  the  section  does  not  operate 
to  give  the  owner  a  vote  for  the  county  in  respect 
of  his  freehold  interest  in  the  house  in  a  case 
in  which  by  reason  of  sect.  24  of  the  Act  of 
1832  he  would  not  have  had  a  vote  before  the 
passing  of  the  Act  of  1884. 

Case  stated  by  the  revising  barrister  for  the 
Northern  or  Tewkesbury  Division  of  the  county 
of  Gloucester. 

At  a  [court  held  before  the  revising  barrister 
the  respondents  (other  than  the  respondent 
Edward  Gardom,  who  was  clerk  to  the  Gloucester- 
shire County  Council)  duly  claimed  to  have  their 
names  entered  in  the  Parliamentary  ownership 
list  for  the  parish  of  Cheltenham. 

The  following  was  the  entry  in  the  claim  of  the 
respondent  William  Baker : — 

1st  Col.  Name  of  the  claimant  at  full  length,  the  sur- 
name being  first. — Baker,  William. 

(a)  Reported  by  W.  W.  Obe,  Esq.,  fiarrlater-M-L*w 
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2nd  ooL  Plaoe  of  abode. — Weimar,  Bath-road,  Chel- 
tenham. 

3rd  ool.  Nature  of  qualification. — Freehold  house. 

4th  ool.  Description  of  qualifying  property. — Weimar 
Cottage,  Cheltenham. 

Due  notice  of  intention  to  oppose  all  the  claims 
was  given  by  the  appellant. 

The  following  were  the  admitted  facts  in  the 
case  of  the  respondent,  William  Baker. 

The  claimant  was  owner  of  Weimar  House 
and  grounds  of  Weimar  Cottage,  referred  to  in 
the  fourth  column  of  the  claim.  Weimar  House 
and  grounds  were  occupied  by  the  claimant,  and 
he  wna  on  the  occupation  list  of  the  register  for  the 
Parliamentary  borough  of  Cheltenham  in  respect 
of  such  occupation,  with  the  description  "  dwelling- 
house  "  of  his  qualification.  Weimar  Cottage 
stood  within  the  grounds  of  Weimar  House,  but 
apart  from  it.  It  was  occupied  by  the  claimant's 
gardener,  Joseph  Woore,  who,  by  reason  of  his 
service,  was  entitled  to  occupy  it.  Woore  was  on 
the  occupiers'  list,  Division  2  (service),  of  the  said 
register,  in  respect  of  such  occupation,  and  it  was 
admitted  that  he  was  properly  so  registered.  It 
was  contended  that  the  occupation  of  Woore  was 
the  occupation  of  the  claimant,  and  that  by  reason 
of  sect.  24  of  the  Representation  of  the  People 
Act  1832,  the  claimant  being  so  on  the  Parlia- 
mentary register  of  the  borough  of  Cheltenham 
was  not  entitled  to  qualify  as  an  ownership  voter 
for  the  Northern  or  Tewkesbury  Division  of  the 
county  of  Gloucester  in  respect  of  the  cottage. 

The  revising  barrister  was  of  opinion  that 
Woore  was  an  inhabitant  occupier  as  tenant 
within  the  meaning  of  sect.  3  of  tne  Representa- 
tion of  the  People  Act  1884;  therefore  the 
claimant  was  not  the  occupier  of  the  cottage,  and 
that  he  had  a  good  qualification  in  respect  of  it 
as  a  freeholder,  the  value  not  being  in  question, 
and  the  revising  barrister  allowed  his  claim. 

The  other  claimants,  whose  names  and  qualifi- 
cations were  set  out  in  the  schedule,  were  objected 
to  npon  the  same  grounds.  It  was  admitted  that 
in  each  of  these  cases  the  qualifying  property 
described  in  the  fourth  column  of  the  claim  was 
a  cottage  or  tenement  in  the  occupation  of  the 
claimants'  servant,  which  he  was  entitled  to 
occupy  by  reason  of  his  service ;  that  the  servant 
in  each  case  was  properly  registered  on  Division  2 
in  respect  of  such  occupation ;  that  the  claimants 
were  owners  of  the  cottages  or  tenements  as  well 
as  of  the  principal  residence  in  the  grounds  of 
which  they  were  situate ;  and  that  the  claimants 
were  registered  in  respect  of  the  occupation  of 
their  residences  in  tne  same  manner  as  the 
respondent  Baker.  Upon  these  admissions  and 
for  the  same  reasons  the  revising  barrister  allowed 
the  claims. 

Due  notice  of  appeal  from  his  decision  was  given. 

If  the  court  should  be  of  opinion  that  the 
decisions  of  the  revising  barrister  were  wrong, 
the  register  was  to  be  amended  by  erasing  the 
names  of  the  respondents  (other  than  G-ardom) 
from  the  list  of  Parliamentary  ownership  voters 
for  the  parish  of  Cheltenham. 

[Then  followed  the  schedule  before  referred 

to.] 

Sect.  24  of  the  Representation  of  the  People 
Act  1832  (2  &  3  Will.  4,  c.  45)  provides : 

Notwithstanding  anything  hereinbefore  contained,  no 
person  shall   be  entitled  to  vote  in  the  eleotion  of  a 


knight  or  knights  of  the  shire  to  serve  in  any  future 
Parliament  in  respeot  of  his  estate  or  interest  a*  a 
freeholder  in  any  house,  warehouse,  oounting-houBe, 
shop,  or  other  building  oooupied  by  himself,  or  in  any 
land  oooapied  by  himself  together  with  any  house,  ware- 
house, oounting-bouse,  shop,  or  other  building,  suoh 
house,  warehouse,  counting-house,  shop,  or  other  building 
being,  either  separately  or  jointly  with  the  land  so 
oooapied  therewith,  of  such  value  as  would,  according 
to  the  provisions  hereinafter  contained  ,oonfer  on  bim  the 
right  of  voting  for  any  city  or  borough,  whether  he 
shall  or  shall  not  have  actually  acquired  the  right  to  vote 
for  suoh  oity  or  borough  in  respeot  thereof. 

The  Representation  of  the  People  Act  1884 
(48  &  49  Vict.  o.  3)  provides  (under  the  heading 
"  Extension  of  the  Household  and  Lodger 
Franchise  ") : 

Seot.  2.  A  uniform  household  franchise  and  a  uniform 
lodger  franchise  at  elections  shall  be  established  in  all 
counties  and  boroughs  throughout  the  United  Kingdom, 
and  every  man  possessed  of  a  household  qualification  or 
a  lodger  qualification,  shall,  if  the  qualifying  premises  be 
situate  in  a  county  in  England  or  Scotland,  be  entitled 
to  be  registered  as  a  voter.     .     .     . 

Seot.  3.  Where  a  man  himself  inhabits  any  dwelling 
house  by  virtue  of  any  office,  service,  or  employment,  and 
the  dwelling-house  is  not  inhabited  by  any  person  under 
whom  such  man  serves  in  snoh  offioe,  service,  or  employ- 
ment, he  shall  be  deemed  for  the  purposes  of  this  Aot 
and  .of  the  Representation  of  the  People  Acts,  to  be  an 
inhabitant  occupier  of  euoh  dwelling-bouse  as  a  tenant. 

B.  Mortimer  Montgomery  for  the  appellant. — 
The  revising  barrister  was  wrong  in  holding  that 
the  claimant  was  not  the  occupier  of  the  oottage. 
The  claimant  was  the  occupier  within  the  mean- 
ing of  seot.  24  of  the  Representation  of  the  People 
Act  1832,  and,  therefore — there  being  no  question 
raised  as  to  the  value — he  was  by  that  section 
precluded  from  claiming  an  ownership  vote  for 
the  county  in  respect  of  his  ownership  of  that 
cottage.  By  sect.  3  of  the  Representation  of  the 
People  Act  1884,  it  is  provided  that  where  a  man 
inhabits  any  dwelling-house  by  virtue  of  his 
service  or  employment,  he  shall  be  deemed  to  be 
an  inhabitant  occupier  of  such  dwelling-house  as 
a  tenant.  Before  the  Act  of  1884  the  fact  that 
the  owner's  servant  lived  in  the  cottage  would  not 
have  excluded  the  occupation  of  the  owner — the 
occupation  of  the  servant  in  such  case  being  the 
occupation  of  his  master — and  the  claimant  in 
thi6  case  being  in  occupation  of  the  cottage 
through  his  servant,  could  not,  by  reason  of  the 
provision  in  sect.  24  of  the  Act  of  1832,  have 
claimed  a  vote  for  the  county  in  respeot  of  his 
freehold  interest  in  the  cottage.  It  is  submitted 
that  sect.  3  has  made  no  change  in  this  respect. 
The  revising  barrister  has  held  that  the  section, 
by  making  the  servant  an  inhabitant  occupier 
of  the  dwelling-  house,  has  made  him  the 
occupier  of  it,  and  has  ousted  the  freeholder 
from  the  occupation,  and  that,  therefore,  the 
claimant,  being  the  owner  of  this  cottage  which  he 
does  not  occupy,  is  not  prohibited  by  sect.  24  of 
the  Act  of  1832  from  claiming  a  vote  for  the 
county.  The  effect  of  that  would  be  not  only  to 
enlarge  the  right  of  the  servant  by  giving  him  a 
vote  as  an  inhabitant  occupier  which  he  had  not 
before,  but  also  to  enlarge  the  right  of  the  free- 
holder by  giving  him  an  ownership  vote  for  the 
county  which  in  the  circumstances  he  could  not 
have  had  before  the  Aot.  The  purview  of  the 
section  is  to  enlarge  the  right  of  the  servant  as 
I  an  inhabitant  occupier,  and  to  give  him  a  vote, 
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but  it  does  not  enlarge  the  right  of  the  free- 
holder or  operate  to  give  him  a  vote  in  a  case 
where  he  would  have  been  prevented  by  sect.  24 
of  the  Act  of  1832  from  having  a  vote.    Sect.  3 
merely  says  that  the  gardener  in  this  case  shall 
for  the  purposes  of  the  Representation  of  the 
People  Acts,   "  be  deemed  to  be  an  inhabitant 
occupier,"  that  is,  for  the  purpose  of  getting  the 
service  qualification  to  vote,  but  for  no  other 
purpose.    He  is  only  to  be  "  deemed  to  be "  an 
occupier,  and  it  is  not  said  that  he  is  to  be  "  the  " 
inhabitant  occupier,  but  only  "  an  "  inhabitant 
occupier.    He  was  not  occupier  for  any  other 
purpose,  and  his  occupation  did  not  exclude  the 
occupation  of  his  master.    Though  there  is  no 
case  absolutely  in  point,  there  are  cases  which 
support  the  appellant's  contention.    In  Dobaon  v. 
Jones  (5  M.  &  G.  112,  at  p.  120),  Tindal,  O.J.,  in 
delivering    the    judgment    of    the    court,    said: 
"  Upon  the  same  principle  as  the  coachman  who 
is  placed  in  rooms  of  his  master  over  the  stable, 
the  gardener  who  is  put  into  a  house  in  the 
garden,  or  the  porter  who  occupies  the  lodge  at  a 
park  gate,  cannot  be  considered  to  occupy  as 
tenants,  but  as  servants  merely  whose  possession 
and  occupation  is  strictly  and  properly  that  of 
their  masters."    That  case  was  in  1844,  and  there- 
fore before  the  Act  of  1884 ;  and  it  shows  that 
before  the  Act  of   1884  the  occupation  of  the 
gardener  was  simply  the  occupation  of  his  master, 
and    such    occupation    would    have    given    the 
gardener  no  vote,  and  the  whole  object  of  sect.  3 
of  the  Act  of  1884 — as  we  see  by  the  heading  to 
sect*.  2  and  3,  "  Extension  of  the  Household  and 
Lodger  Franchise  " — was  to  extend  the  Parlia- 
mentary franchise  to  the  servant  in  such  a  case 
by  reason  of  his  occupation.    That  that  was  its 
only  effect  is  clear  from  the  case  of  McClean  v. 
Pritchard  (58  L.  T.  Rep.  337;  20  Q.  B.  Div.  285, 
at  p.  287),  in  which  an  appellant  who  occupied  a 
dwelling-house  by  virtue  of  his  service  claimed 
under     sect.    3    the     municipal    franchise,    as 
well    as    the   Parliamentary    franchise.      Lord 
Coleridge,  O.J.  said :  "  The  appellant  has  no  claim 
to  be  enrolled  as  a  burgess  of  Brighton.    Before 
the  Representation  of  the  People  Act  1884  the 
class  to  which  he  belongs  possessed  neither  the 
Parliamentary  nor  the  municipal  franchise,  and 
by  that  Act  Parliament  gave  them  the  former, 
and  the  former  only.    The    word  ( occupier '  is 
relied  on ;  but  '  occupation '  is  a  technical  term, 
and  means  legal,  not  mere  physical  occupation, 
and  the  appellant  is  still  as  little  an  occupier  for 
the  purposes  of  the  municipal  franchise  as  he  was 
before  the  passing  of  the  Representation  of  the 
People  Act  1884." 

W.  H.  Clay  for  the  respondents. — Before  the 
Act  of  1884  the  owner  was  not  entitled  to  a  vote  for 
the  county  in  respect  of  property  which  he  occu- 
pied in  a  Parliamentary  borough.  Then  came 
sect.  3  of  the  Act  of  1884,  which  made  a  person 
in  the  position  of  the  gardener  in  this  case  an 
inhabited  occupier  of  the  dwelling-house  as  a 
tenant.  He  is,  therefore,  by  the  section  itself 
made  occupier  "  as  a  tenant,"  so  thathis  occupation 
is,  for  the  purposes  of  these  Acts,  the  occupation 
of  a  tenant.  He  ceases  to  occupy  merely  as  a 
servant  and  occupies  as  a  tenant,  and  his  occupa- 
tion is  no  longer  the  occupation  of  his  master. 
By  that  change  in  the  occupation  of  the  servant 
the  owner  gains  a  vote  in  the  county,  inasmuch 
as  he  then  owns  property  in  the  borough  which 


he  does  not  himself  occupy — the  value  not  being 
in  dispute.  The  case  of  McClean  v.  Pritchard 
(ubi  sup.)  is  not  in  point.  The  question  there  was 
as  to  the  municipal  franchise,  and  not  as  to  the 
Parliamentary  franchise.  Here  the  question 
relates  to  the  Parliamentary  franchise,  and  all 
that  McClean  v.  Pritchard  (ubi  $up.)  decided 
was  that  the  appellant  in  that  case  was  not  in 
occupation  for  the  purpose  of  getting  the  muni- 
cipal franchise.  That  is  the  distinction  between 
the  two  cases.  Sect.  3  of  the  Act  of  1884— 
and  the  case  stands  entirely  on  that  section — 
say 8  that  the  gardener  is  for  all  the  purposes  of 
the  Representation  of  the  People  Acts  to  be 
deemed  the  inhabitant  occupier  of  the  cottage, 
and  as  there  cannot  be  two  inhabitant  occupiers, 
for  the  master  and  servant  are  not  joint  occu- 
piers, tbe  effect  of  sect.  3  is  to  oust  the  occupa- 
tion of  the  master  and  therefore  to  take  the 
master  out  of  the  operation  of  sect.  24  of  the  Act 
of  1832.  There  is,  therefore,  nothing  to  prevent 
the  claimant  in  this  case  from  claiming  a  vote  for 
the  county  in  respect  of  his  freehold  interest  in 
the  cottage,  and  the  revising  barrister  was  right 
in  so  holding. 

Montgomery  was  not  called  on  to  reply. 

Lord    Alverstone,  O.J.  —  I    am  clearly  of 
opinion  that  this  appeal  must  be  allowed,  and 
that  the  register  must  be  amended  by  expunging 
tbe  names  of  the  respondents  from  the  Parliamen- 
tary ownership  list.    Much  may  be  said  for  the 
argument  urged  for  the  appellant  as  to  the  object 
of  this  section  of  the  Act  of  1884,  as  expressed 
in  the  heading  to  these  sections.    We  must  look 
at  tbe  object  of  this  Act.    Sect.  3,  which  is  the 
section  applicable  in  this  case,  comes  under  the 
heading  "  Extension  of  the  Household  and  Lodger 
Franchise,"  and  it  does  not  purport  to  deal  with 
the  freehold  franchise  at  all.    To  my  mind,  the 
section  was  framed  simply  to  enable  a  servant 
who  inhabited  a  dwelling-house  by  virtue  of  his 
service  or  employment  to  get  his  vote  as  if  he 
were  an  inhabitant  occupier  of  that  house  as  a 
tenant.    The  gardener  in  this  case,  therefore,  is  to 
be   deemed    to  be  an    inhabitant   occupier   of 
Weimar  Cottage  for  the  purposes  of  the  Repre- 
sentation of  the  People  Acts,  and  the  Act  is 
plain  that  he  is  to  be  such  an  inhabitant  occu- 
pier as  gives  bim  the   Parliamentary  franchise, 
and  he  is  to  get  hi6  vote  accordingly.     That 
being  so,  the    question  we  have    to  decide    is 
whether  his  occupation  of  the  cottage  puts  his 
master  out  of  occupation  in   such  a  way  as  to 
enable  his  master  to  claim  a  freehold  vote  for  the 
county  in  respect  of  his  ownership  of  the  cottage. 
In  my  opinion  there  is  nothing  in  the  Act  to 
show  that  the  respondent  Baker  was  so  excluded 
from  the   occupation  by  the  operation   of  that 
section.    The  section  says  not  that  the  servant  is 
the  inhabitant  occupier,  but  that  he  is  only  to  be 
deemed  an  inhabitant  occupier  for  the  purposes 
of  the  Representation  of  the  People  Acts,  and 
it  seems  to  me  to  have  been  inserted  with  the 
sole  intention  of  giving  a  vote  to  the  man  who 
occupies  a  dwelling-house  by  virtue  of  his  ser- 
vice.    We  should,  I  think,  be  going  much  too  far 
if  we  said   that  the  occupation  of   the  servant 
excluded  the  occupation  of  the  master  in  such  a 
way  as  to  give  the  master  a  freehold  vote  in 
respect  of  the  cottage.    1  express  no  opinion  as 
to  the  vote  of  the  occupier  of  such  a  house 
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2nd  col.  Plaoe  of  abode. — Weimar,  Bath-road,  Chel- 
tenham. 

3rd  ool.  Nature  of  qaalifioation. — Freehold  house. 

4th  ool.  Description  of  qualifying  property. — Weimar 
Cottage,  Cheltenham. 

Due  notice  of  intention  to  oppose  all  the  claims 
was  given  by  the  appellant. 

The  following  were  the  admitted  facts  in  the 
case  of  the  respondent,  William  Baker. 

The  claimant  was  owner  of  Weimar  House 
and  grounds  of  Weimar  Cottage,  referred  to  in 
the  fourth  column  of  the  claim.  Weimar  House 
and  grounds  were  occupied  bj  the  claimant,  and 
he  was  on  the  occupation  list  of  the  register  for  the 
Parliamentary  borough  of  Cheltenham  in  respect 
of  such  occupation,  with  the  description  "dwelling- 
house"  of  his  qualification.  Weimar  Cottage 
stood  within  the  grounds  of  Weimar  House,  but 
apart  from  it.  It  was  occupied  by  the  claimant's 
gardener,  Joseph  Woore,  who,  by  reason  of  his 
service,  was  entitled  to  occupy  it.  Woore  was  on 
the  occupiers'  list,  Division  2  (service),  of  the  said 
register,  in  respect  of  such  occupation,  and  it  was 
admitted  that  he  was  properly  so  registered.  It 
was  contended  that  the  occupation  of  Woore  was 
the  occupation  of  the  claimant,  and  that  by  reason 
of  sect.  24  of  the  Representation  of  the  People 
Act  1832,  the  claimant  being  so  on  the  Parlia- 
mentary register  of  the  borough  of  Cheltenham 
was  not  entitled  to  qualify  as  an  ownership  voter 
for  the  Northern  or  Tewkesbury  Division  of  the 
county  of  Gloucester  in  respect  of  the  cottage. 

The  revising  barrister  was  of  opinion  that 
Woore  was  an  inhabitant  occupier  as  tenant 
within  the  meaning  of  sect.  3  of  the  Representa- 
tion of  the  People  Act  1884;  therefore  the 
claimant  was  not  the  occupier  of  the  cottage,  and 
that  he  had  a  good  qualification  in  respect  of  it 
as  a  freeholder,  the  value  not  being  in  question, 
and  the  revising  barrister  allowed  his  claim. 

The  other  claimants,  whose  names  and  qualifi- 
cations were  set  out  in  the  schedule,  were  objected 
to  upon  the  same  grounds.  It  was  admitted  that 
in  each  of  these  oases  the  qualifying  property 
described  in  the  fourth  column  of  the  claim  was 
a  cottage  or  tenement  in  the  occupation  of  the 
claimants'  servant,  which  he  was  entitled  to 
occupy  by  reason  of  his  service ;  that  the  servant 
in  each  case  was  properly  registered  on  Division  2 
in  respect  of  such  occupation ;  that  the  claimants 
were  owners  of  the  cottages  or  tenements  as  well 
as  of  the  principal  residence  in  the  grounds  of 
which  they  were  situate ;  and  that  the  claimants 
were  registered  in  respect  of  the  occupation  of 
their  residences  in  the  same  manner  as  the 
respondent  Baker.  Upon  these  admissions  and 
for  the  same  reasons  the  revising  barrister  allowed 
the  claims. 

Dae  notice  of  appeal  from  his  decision  was  given. 

If  the  court  Bhould  be  of  opinion  that  the 
decisions  of  the  revising  barrister  were  wrong, 
the  register  was  to  be  amended  by  erasing  the 
names  of  the  respondents  (other  than  Gardom) 
from  the  list  of  Parliamentary  ownership  voters 
for  the  parish  of  Cheltenham. 

[Then  followed  the  schedule  before  referred 

to.] 

Sect.  24  of  the  Representation  of  the  People 
Act  1832  (2  &  3  Will.  4,  c.  45)  provides : 

Notwithstanding  anything  hereinbefore  oontained,  no 
person  shall   be  entitled  to  vote  in  the  election  of  a 


knight  or  knights  of  the  shire  to  serve  in  any  future 
Parliament  in  respeot  of  his  estate  or  interest  at  a 
freeholder  in  any  house,  warehouse,  counting-house, 
shop,  or  other  building  ooonpied  by  himself,  or  in  any 
land  ooonpied  by  himself  together  with  any  house,  ware- 
house, counting-house,  shop,  or  other  building,  such 
house,  warehouse,  oounting-house,  shop,  or  other  building 
being,  either  separately  or  jointly  with  the  land  so 
ooonpied  therewith,  of  Buoh  value  as  would,  according 
to  the  provisions  hereinafter  oontained,oonfer  on  him  the 
right  of  voting  for  any  city  or  borough,  whether  he 
shall  or  shall  not  have  actually  acquired  the  right  to  vote 
for  such  oity  or  borough  in  respeot  thereof. 

The  Representation  of  the  People  Act  1884 
(48  &  49  Vict.  o.  3)  provides  (under  the  heading 
"  Extension  of  the  Household  and  Lodger 
Franchise  ") : 

Seot.  2.  A  uniform  household  franchise  and  a  uniform 
lodger  franobise  at  elections  shall  be  established  in  all 
counties  and  boronghs  throughout  the  United  Kingdom, 
and  every  man  possessed  of  a  household  qualification  or 
a  lodger  qualification,  shall,  if  the  qualifying  premises  be 
situate  in  a  county  in  England  or  Scotland,  be  entitled 
to  be  registered  as  a  voter.     .     .     . 

Seot.  3.  Where  a  man  himself  inhabits  any  dwelling 
house  by  virtue  of  any  office,  service,  or  employment,  and 
the  dwelling-house  is  not  inhabited  by  any  person  under 
whom  such  man  serves  in  such  office,  service,  or  employ- 
ment, he  shall  be  deemed  for  the  purposes  of  this  Act 
and  .of  the  Representation  of  the  People  Acts,  to  be  an 
inhabitant  occupier  of  such  dwelling-house  as  a  tenant 

B.  Mortimer  Montgomery  for  the  appellant.— 
The  revising  barrister  was  wrong  in  holding  that 
the  claimant  was  not  the  occupier  of  the  cottage. 
The  claimant  was  the  occupier  within  the  mean- 
ing of  sect.  24  of  the  Representation  of  the  People 
Act  1832,  and,  therefore — there  being  no  question 
raised  as  to  the  value — he  was  by  that  section 
precluded  from  claiming  an  ownership  vote  for 
the  county  in  respect  of  his  ownership  of  that 
cottage.  By  sect.  3  of  the  Representation  of  the 
People  Act  1884,  it  is  provided  that  where  a  man 
inhabits  any  dwelling-house  by  virtue  of  his 
service  or  employment,  he  shall  be  deemed  to  be 
an  inhabitant  occupier  of  such  dwelling-house  as 
a  tenant.  Before  the  Act  of  1884  the  fact  that 
the  owner's  servant  lived  in  the  cottage  would  not 
have  excluded  the  occupation  of  the  owner — the 
occupation  of  the  servant  in  such  case  being  the 
occupation  of  his  master — and  the  claimant  in 
this  case  being  in  occupation  of  the  cottage 
through  his  servant,  could  not,  by  reason  of  the 
provision  in  sect.  24  of  the  Act  of  1832,  have 
claimed  a  vote  for  the  county  in  respeot  of  his 
freehold  interest  in  the  cottage.  It  is  submitted 
that  sect.  3  has  made  no  change  in  this  respect. 
The  revising  barrister  has  held  that  the  section, 
by  making  the  servant  an  inhabitant  occupier 
of  the  dwelling-house,  has  made  him  the 
occupier  of  it,  and  has  ousted  the  freeholder 
from  the  occupation,  and  that,  therefore,  the 
claimant,  being  the  owner  of  this  cottage  which  he 
does  not  occupy,  is  not  prohibited  by  sect.  24  of 
the  Act  of  1832  from  claiming  a  vote  for  the 
county.  The  effect  of  that  would  be  not  only  to 
enlarge  the  right  of  the  servant  by  giving  him  a 
vote  as  an  inhabitant  occupier  which  he  had  not 
before,  but  also  to  enlarge  the  right  of  the  free- 
holder by  giving  him  an  ownership  vote  for  the 
county  which  in  the  circumstances  he  could  not 
have  had  before  the  Act.  The  purview  of  the 
section  is  to  enlarge  the  right  of  the  servant  as 
an  inhabitant  occupier,  and  to  give  him  a  vote, 
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bat  it  does  not  enlarge  the  right  of  the  free- 
holder or  operate  to  give  him  a  vote  in  a  case 
where  he  would  have  been  prevented  by  seot.  24 
of  the  Act  of  1832  from  having  a  vote.    Sect.  3 
merely  says  that  the  gardener  in  this  case  shall 
for  the  purposes  of  the  Representation  of  the 
People  Acts,  "be  deemed  to  be  an  inhabitant 
occupier/'  that  is,  for  the  purpose  of  getting  the 
service  qualification  to  vote,  but  for  no  other 
purpose.    He  is  only  to  be  "  deemed  to  be "  an 
occupier,  and  it  is  not  said  that  he  is  to  be  "  the  " 
inhabitant  occupier,  but  only  "  an  "  inhabitant 
occupier.    He  was  not  occupier  for  any  other 
purpose,  and  his  occupation  did  not  exclude  the 
occupation  of  his  master.    Though  there  is  no 
case  absolutely  in  point,  there  are  cases  which 
support  the  appellant's  contention.    In  Bobson  v. 
Jones  (5  M.  &  G.  112,  at  p.  120),  Tindal,  O.J.,  in 
delivering   the   judgment   of    the   court,    said: 
"Upon  the  same  principle  as  the  coachman  who 
is  placed  in  rooms  of  his  master  over  the  stable, 
the  gardener  who  is  put  into  a  house  in  the 
garden,  or  the  porter  who  occupies  the  lodge  at  a 
park  gate,  cannot  be  considered  to  occupy  as 
tenants,  but  as  servants  merely  whose  possession 
and  occupation  is  strictly  and  properly  that  of 
their  masters."    That  case  was  in  1844,  and  there- 
fore before  the  Act  of  1884 ;  and  it  shows  that 
before  the  Act  of   1884  the  occupation  of  the 
gardener  was  simply  the  occupation  of  his  master, 
and   such    occupation    would    have    given    the 
gardener  no  vote,  and  the  whole  object  of  sect.  3 
of  the  Act  of  1884 — as  we  see  by  the  heading  to 
sect*.  2  and  3,  "  Extension  of  the  Household  and 
Lodger  Franchise " — was  to  extend  the  Parlia- 
mentary franchise  to  the  servant  in  such  a  case 
by  reason  of  his  occupation.    That  that  was  its 
only  effect  is  clear  from  the  case  of  McClean  v. 
Priichard  (58  L.  T.  Rep.  337;  20  Q.  B.  Div.  285, 
at  p.  287),  in  which  an  appellant  who  occupied  a 
dwelling-house  by  virtue  of  his  service  claimed 
under    sect.    3    the     municipal    franchise,    as 
well    as    the   Parliamentary    franchise.      Lord 
Coleridge,  G.J.  said :  "  The  appellant  has  no  claim 
to  be  enrolled  as  a  burgess  of  Brighton.    Before 
the  Representation  of   the  People  Act  1884  the 
class  to  which  he  belongs  possessed  neither  the 
Parliamentary  nor  the  municipal  franchise,  and 
by  that  Act  Parliament  gave  them  the  former, 
and  the  former  only.    The    word  '  occupier '  is 
relied  on ;  but  '  occupation '  is  a  technical  term, 
and  means  legal,  not  mere  physical  occupation, 
and  the  appellant  is  still  as  little  an  occupier  for 
the  purposes  of  the  municipal  franchise  as  he  was 
before  the  passing  of  the  Representation  of  the 
People  Act  1884." 

W.  H.  Clay  for  the  respondents. — Before  the 
Act  of  1884  the  owner  was  not  entitled  to  a  vote  for 
the  county  in  respect  of  property  which  be  occu- 
pied in  a  Parliamentary  borough.  Then  came 
sect.  3  of  the  Act  of  1884,  wbioh  made  a  person 
in  the  position  of  the  gardener  in  this  case  an 
inhabited  occupier  of  the  dwelling-house  as  a 
tenant  He  is,  therefore,  by  the  section  itself 
made  occupier  "  as  a  tenant,"  so  thathis  occupation 
is,  for  the  purposes  of  these  Acts,  the  occupation 
of  a  tenant.  He  ceases  to  occupy  merely  as  a 
servant  and  occupies  as  a  tenant,  and  his  occupa- 
tion is  no  longer  the  occupation  of  his  master. 
By  that  change  in  the  occupation  of  the  servant 
the  owner  gains  a  vote  in  the  county,  inasmuch 
as  he  then  owns  property  in  the  borough  which 


he  does  not  himself  occupy — the  value  not  being 
in  dispute.  The  case  of  McClean  v.  Priichard 
(ubi  sup.)  is  not  in  point.  The  question  there  was 
as  to  the  municipal  franchise,  and  not  as  to  the 
Parliamentary  franchise.  Here  the  question 
relates  to  the  Parliamentary  franchise,  and  all 
that  McClean  v.  Priichard  (ubi  sup.)  decided 
was  that  the  appellant  in  that  case  was  not  in 
occupation  for  the  purpose  of  getting  tbe  muni- 
cipal franchise.  That  is  the  distinction  between 
the  two  cases.  Sect.  3  of  the  Act  of  1884— 
and  the  case  stands  entirely  on  that  section — 
says  that  the  gardener  is  for  all  the  purposes  of 
the  Representation  of  the  People  Acts  to  be 
deemed  the  inhabitant  occupier  of  the  cottage, 
and  as  there  cannot  be  two  inhabitant  occupiers, 
for  the  master  and  servant  are  not  joint  occu- 
piers, tbe  effect  of  sect.  3  is  to  oust  the  occupa- 
tion of  the  master  and  therefore  to  take  the 
master  out  of  the  operation  of  sect.  24  of  the  Act 
of  1832.  There  is,  therefore,  nothing  to  prevent 
the  claimant  in  this  case  from  claiming  a  vote  for 
the  county  in  respect  of  his  freehold  interest  in 
the  cottage,  and  the  revising  barrister  was  right 
in  so  holding. 

Montgomery  was  not  called  on  to  reply. 

Lord    Alyebstonb,  C.J.  —  I   am  clearly  of 
opinion  that  this  appeal  must  be  allowed,  and 
that  the  register  must  be  amended  by  expunging 
tbe  names  of  the  respondents  from  the  Parliamen- 
tary ownership  list.    Much  may  be  said  for  the 
argument  urged  for  the  appellant  as  to  the  object 
of  this  section  of  the  Act  of  1884,  as  expressed 
in  the  heading  to  these  sections.    We  must  look 
at  the  object  of  this  Act.    Sect.  3,  which  is  the 
section  applicable  in  this  case,  comes  under  the 
heading  "  Extension  of  the  Household  and  Lodger 
Franchise,"  and  it  does  not  purport  to  deal  with 
the  freehold  franchise  at  all.    To  my  mind,  the 
section  was  framed  simply  to  enable  a  servant 
who  inhabited  a  dwelling-house  by  virtue  of  his 
service  or  employment  to  get  his  vote  as  if  he 
were  an  inhabitant  occupier  of  that  house  as  a 
tenant.    The  gardener  in  this  case,  therefore,  is  to 
be   deemed    to  be  an   inhabitant   occupier   of 
Weimar  Cottage  for  the  purposes  of  the  Repre- 
sentation of  the  People  Acts,  and  the  Act  is 
plain  that  he  is  to  be  such  an  inhabitant  occu- 
pier as  fives  bim  the   Parliamentary  franchise, 
and  he  is  to   get  his  vote  accordingly.     That 
being  so,  the    question  we  have    to  decide    is 
whether  his  occupation  of  the  cottage  puts  his 
master  out  of  occupation  in   such  a  way  as  to 
enable  his  master  to  claim  a  freehold  vote  for  the 
county  in  respect  of  his  ownership  of  the  cottage. 
In  my  opinion  there  is  nothing  in  the  Act  to 
show  that  the  respondent  Baker  was  so  excluded 
from  the   occupation  by  the  operation   of  that 
section.    The  section  says  not  that  the  servant  is 
the  inhabitant  occupier,  but  that  he  is  only  to  be 
deemed  an  inhabitant  occupier  for  the  purposes 
of  the  Representation  of  the  People  Acts,  and 
it  seems  to  me  to  have  been  inserted  with  the 
sole  intention  of  giving  a  vote  to  the  man  who 
occupies  a  dwelling-house  by  virtue  of  his  ser- 
vice.    We  should,  I  think,  be  going  much  too  far 
if  we  said   that  the  occupation  of  the  servant 
excluded  the  occupation  of  the  master  in  such  a 
way  as  to  give  the  master  a  freehold  vote  in 
respect  of  the  cottage.    I  express  no  opinion  as 
to  the  vote  of  the  occupier  of   suoh  a  house 
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where  the  house  is  also  occupied  by  a  person  who 
under  this  section  has  an  occupation  vote  by 
virtue  of  his  service  or  employment ;  but  I  think 
that  in  this  case  the  particular  decision  was 
wrong,  and  that  this  appeal  must  be  allowed. 

Wills,  J. — I  agree. 

Darling,  J. — I  also  agree.  The  court  is  occa- 
sionally obliged  to  put  an  interpretation  upon  a 
word  in  a  statute  which  it  does  not  ordinarily 
bear  when  the  statute  says  that  something  "  shall 
be  deemed"  to  be  a  certain  thing.  I  do  not 
think  that  that  difficulty  arises  in  this  case. 
Sect.  3  Bays  that  where  a  man  inhabits  any 
dwelling-house  by  virtue  of  any  office,  service,  or 
employment  he  is  to  be  "  deemed "  for  the  pur- 
poses of  that  Act  and  the  Representation  of  the 
People  Acts  to  be  an  inhabitant  occupier  of  such 
dwelling-house.  The  section  does  not  say  that 
he  becomes  the  only  occupier  of  the  house  ;  the 
words  are,  not  that  he  shall  be  the  inhabitant 
occupier,  but  that  he  shall  be  deemed  to  be  an 
inhabitant  occupier  for  the  purposes  of  that  par- 
ticular Act,  and  I  think  the  Act  means  exactly 
what  it  says,  and  gives  a  man  so  occupying  the 
house  a  vote  as.  an  inhabitant  occupier  without 
excluding  the  occupation  of  the  master  or  owner. 
If  the  Legislature  had  intended  in  this  section  to 
exclude  the  occupation  of  the  owner  and  to  give 
him  a  freehold  vote  in  respect  of  his  ownership  of 
the  dwelling-house,  I  think  they  would  have  used 
stronger  and  clearer  words  for  that  purpose. 

Appeal  allowed. 

Solicitors  for  the  appellant,.  Russell  Cooke  and 
Co. 

Solicitors  for  the  respondents,  Avrton,  Biscoe, 
and  Barclay,  for  Langley- Smith  and  Son,  Glou- 
cester. 


Tuesday,  Dec.  19, 1905. 

(Before  Lord  Alverstone,  C.J.,  Lawrancb 

and  Ridley,  JJ.) 

LAIBD  (app.)  V.  DOBELL  AND  ANOTHER 

(resps.)  (a) 

Feeding  stuff—Sale — Causing  or  permitting 
invoice  to  be  given — Invoice  false  in  material 
particular — Not  giving  invoice  stating  name- 
Fertilisers  and  Feeding  Stuffs  Act  1893  (56  &  57 
Vict  c.  56). 

Guilty  knowledge  thai  an  invoice  is  false  in  a 
material  particular  is  not  necessary  under  sect.  3 
(1)  (b)  of  the  Fertilisers  and  Feeding  Stuffs  Act 
1893.  It  is  sufficient  if  the  description  is  in  fact 
untrue. 

An  invoice  described  an  article  as  "  Galveston 
Deed.  Cotton  Cake  Meal," 

Held,  that  no  offence  had  been  committed  under 
sects.  2  and  3  (1)  (a)  for  not  adding  to  this 
description  a  statement  whether  it  had  been 
prepared  from  one  substance  or  seed,  or  from 
more  than  one  substance  or  seed. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  for  selling  as 
food  for  cattle  five  tons  of  Finest  Galveston 
Decorticated  Cotton  Seed  Cake  Meal,  being  an 
article  manufactured  in  the  United  Kingdom  or 
imported  from  abroad,  and  unlawfully  6Ud  cause 
or  permit  an  invoice  or  description  of  the  same 
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to  be  given  to  the  purchaser  false  in  a  material 
particular  to  the  prejudice  of  the  purchaser  in 
that  it  described  the  article  as  containing  58  per 
cent,  of  oil  and  albumenoids,  whereas  in  fact  it  only 
contained  51  per  cent. 

The  appellant  on  the  2nd  Feb.  1905  took  an 
average  sample  of  meal  from  six  bags  selected 
out  of  a  quantity  at  the  farm  of  the  purchaser, 
which  sample  was  sent  to  the  district  agricultural 
analyst. 

In  reply  to  a  communication  from  the  pur- 
chaser, the  respondents  on  the  11th  Jan.  1905 
wrote: 

In  reply  to  yonr  postcard  of  the  10th  inet.,  we  hare 
pleasure  in  handing  yon  earn  pies  of  the  following:— 
Finest  Galveston  Deo.  C.  S.  Cake  Meal  at  61.  7*.  64.  per 
ton.  Guaranteed  58  per  oent.  oil  and  albumenoids  .  .  . 
in  bags,  net  oash  terms  free  on  rails  Liverpool,  and  we 
hope  to  receive  yonr  orders. 

On  the  12th  Jan.  1905  the  purchaser  sent  an 
order  to  the  respondents  for  five  tons  of  the 
Finest  Galveston  Decorticated  Cotton  Seed  Cake 
Meal,  guaranteed  58  per  oent.  oil  and  albumenoids, 
by  canal  to  Minshull  Wharf  at  61.  7s.  6d.  per  ton 
free  on  rails,  and  he  received  from  the  respon- 
dents an  invoice,  dated  the  13th  Jan.  1905,  as 
follows  : 

114  bags  Galveston  Deod.  Cotton  Cake  Meal,  wg. 
owt.  101  q.  1  at  61.  7«.  6d.  per  ton— 321.  4*.  Id.  S.W. 
Canal  to  Minshull  Wharf. 

The  meal  was  received  on  or  about  the  27th  Jan. 
1905  apparently  in  a  dry  state,  and  on  the 
2nd  Feb.  1905  fair  and  average  samples  were 
taken  and  sealed  in  the  purchaser's  presence  by 
the  appellant. 

A  receipt  for  the  price  was  produced,  dated  the 
1st  Feb.  1905,  for  the  cotton  seed  cake  meal. 

The  district  analyst  proved  that  on  the 
3rd  Feb.  1905  he  received  from  the  appellant  a 
sample  of  cotton  seed  cake  meal,  and  that  on 
analysis  it  only  contained  51  per  cent,  of  oil  and 
albumenoids. 

It  was  contended  for  the  respondents  that 
they  were  not  guilty  of  the  offence  until  it  had 
been  proved  that  they  had  knowingly  supplied 
meal  not  of  the  quality  which  they  guaranteed, 
and  that  there  was  no  proof  of  such  knowledge; 
and  the  case  of  Korten  v.  West  Sussex  County 
Council  (88  L.  T.  Rep.  4&6)  was  referred  to. 

It  was  proved  on  behalf  of  the  respondents 
that  this  meal  was  part  of  a  consignment  of  200 
tons,  and  that  when  it  arrived  samples  were 
drawn  and  taken  under  the  direction  of  the 
respondents  and  forwarded  to  their  analyst,  who 
certified  that  the  samples  so  analysed  contained 
60  27  per  cent,  of  oil  and  albumenoids,  and  that 
they  sold  at  58  per  cent,  believing  it  to  be  true, 
and  that  they  relied  upon  that  analysis  and  sold 
the  meal  upon  it. 

The  justices  were  of  opinion  that  the  alleged 
offence  had  not  been  proved,  as  they  considered 
no  evidence  had  been  given  that  the  respondents 
knowingly  supplied  the  meal  not  of  the  quality 
demanded,  or  were  aware  that  the  meal  was  not 
of  the  quality  guaranteed,  and  they  dismissed  the 
information. 

There  was  another  information  charging  that 
the  respondents  did  fail  without  reasonable  excuse 
to  give  on  or  before  or  as  soon  as  possible  after 
the  delivery  of  the  said  article  an  invoice  stating 
the  name  of  the  article,  and  whether  it  had  been 
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prepared  from  one  substance  or  seed,  or  from 
more  than  one  substance  or  seed. 

The  facts  were  identical  with  those  on  the 
former  information. 

The  justices  were  of  opinion  that  this  alleged 
offence  had  not  been  proved,  as  they  considered 
that  no  evidence  had  been  given  that  the  respon- 
dents had  failed  without  reasonable  excuse  to  give 
an  invoice,  and  they  dismissed  this  information. 

Bankes,  K.C.  and  Trevor  Lloyd  for  the  appel- 
lant— The  first  information  is  under  sect.  3  (1)  (6) 
of  the  Fertilisers  and  Feeding  Stuffs  Act  1893, 
alleging  the  respondents  had  offended  against  that 
section,  which  sayB,  "  causes  or  permits  any  invoice 
or  description  of  the  article  sold  by  him  to  be 
false  in  any  material  particular  to  the  prejudice 
of  the  purchaser,"  and  the  second  offence  charged 
is  that  they  failed  "  without  reasonable  excuse  to 
give  on  or  before  or  as  soon  as  possible  after  the 
delivery  of  the  article  the  invoice  required  by 
this  Act."  The  point  under  the  first  information 
is  whether  it  is  necessary  to  prove  knowledge  on 
the  part  of  the  person  charged — that  is  to  say, 
whether  mens  rea  was  an  ingredient  in  the 
offence.  On  the  second  point  the  invoice  was  not 
in  accordance  with  the  Act,  for  it  ought  to  have 
contained  a  statement  as  to  whether  the  article 
was  composed  of  more  than  one  substance  or 
not,  for  under  sect.  2  "  Every  person  who  sells 
for  use  as  food  for  cattle  any  article  .  .  * 
shall  give  to  the  purchaser  an  invoice  stating  the 
name  of  the  article  and  whether  it  has  been  pre- 
pared from  one  substance  or  seed,  or  from  more 
than  one  substance  or  seed."  With  regard  to  the 
first  point,  we  submit  that  it  is  decided  by  Korten 
v.  West  Sussex  County  Council  (88  L.  T.  Rep. 
466).  That  case  is  directly  in  point.  On  the 
second  point  the  words  of  sect.  2  are  explicit,  and 
not  only  must  you  tell  the  purchaser  that  he  is 
getting  what  he  oidered,  whether  he  ordered  it  by 
name  or  description,  but  you  have  to  say  whether 
it  is  prepared  from  one  substance  or  Beed,  because 
in  bo  stating  you  have  to  state  whether  the  thing 
is  pure  or  not. 

Taylor,  K.C.  and  F.  E.  Smith,  for  the  respon- 
dents, were  not  called  upon  to  argue  the  second 
point.  With  regard  to  the  first  point  argued  by 
the  other  side,  although  the  case  of  Korten  v. 
West  Sussex  County  Council  {sup.)  did  involve 
some  question  on  the  Act,  it  really  was  a  decision 
whether  or  not  in  that  particular  case  on  the  facts 
there  was  evidence  in  respect  of  which  it  could  be 
said  that  the  man  there  charged  had  permitted 
an  invoice  with  a  false  statement  in  it  to  be  sent. 

Lord  Alvbbstone,  G.J. — In  this  case  one  infor- 
mation was  against  the  vendors  for  not  sending  as 
soon  as  possible  after  the  delivery  of  the  article  an 
invoice  stating  the  name  of  the  article,  and  whether 
it  had  been  prepared  from  one  substance  or  seed,  or 
from  more  than  one  substance.  The  magistrates 
found  that  "the  alleged  offence  had  not  been 
proved  to  have  been  committed  by  the  respon- 
dents, as  we  considered  that  no  evidence  had  been 
given  that  the  respondents  had  failed  without 
reasonable  excuse  to  give  an  invoice  as  alleged  by 
the  information."  They  have  taken  the  wordu  of 
sub-sect.  1  (a).  That  does  seem  to  me  to  involve 
two  possible  conclusions:  (1)  That  there  was  no 
offence  committed  at  all ;  and  (2)  if  any  offence, 
it  was  not  without  reasonable  excuse.  Mr. 
Bankes'  argument  appeared  to  us  to  import  this, 
Mag.  Cah.— Vol.  XXII. 


that  you  must  add  to  a  description  whether  it 
has  been  made  from  one  seed,  or  whether  it  has 
been  made  from  more  than  one  seed.    It  seems 
to  me  that  is  going  a  great  deal  too  far.    This 
appears  to  my  less  informed  mind  to  be  a  case  in 
which  there  is  a  description  which  involves  that 
it  is  made  from  one  seed.    The  description  of  the 
article  according  to  the  invoice  was  "  Decorticated 
Cotton  Cake  Meal."    Unless  Mr.  Bankes  is  right 
in  saying  you  must  add  to  that  "  it  has  only  got 
cotton  seed  in  it,"  it  seems  to  be  Baying  the  same 
thing  over  again,  or  "  it  is  made  of  different  kinds 
of  cotton  seed,"  which  is  again  saying  that  it  is 
cotton  seed.      I  cannot  6ee  that   there  was  any 
offence  committed    in    the    first    instance.    My 
impression  is  that  is  what  the  magistrates  meant. 
We  are  further  entitled  to  draw  that  conclusion 
on  the  facts.    I  see  no  evidence  on  which  we 
ought   to   say  the    magistrates   were  wrong  in 
coming  to  the  conclusion  that  there  was  no  neglect 
to  send  in  an  invoice  stating  those  particulars 
without  reasonable  excuse  for  not  giving  it.    I 
think,  therefore,  that  appeal  should  be  dismissed. 
The  other  case  was  stated  by  Mr.  Taylor,  and  I 
think,  as   stated    by  the  magistrates,  does  to  a 
certain  extent  appear  a  hard  case,  because  it  is 
alleged  that  the  respondents,  when  they  sent  out 
the  invoice  or  description  which  stated  the  58  per 
cent ,  had  taken  steps  through  a  competent  analyst 
to  find  out  what  it  was.    Mr.  Taylor  says  it  was 
reported  it  was  60  per  cent.,  and  they  out  it  down 
to  58 ;  but  I  do  think  that  this  statute,  which  is 
for  the  protection  of  farmers,  does  mean  that  the 
person  who  sends  out   the  description  is  liable, 
as  far  as  the  farmer  is  concerned,  for  sending  out 
a  false  description,  and  the  fact  that  he  can  get 
back  under  sub-sect.  3  of  Beet.  3  the  amount  he  has 
paid,  does  support  the  view  that  the  Act  means  to 
refer  to  a  document  or  description  which  is  untrue 
in  fact.    The  further  argument  is  also  brought 
home  to  my  mind  that,  if  guilty  knowledge  is  neces- 
sary, there  is  no  distinction   between  "  causes  " 
and  "  permits."    If  you  know  it  and  you  let  your 
manager    send  it  out,  you  cause  it  to  be  sent 
out.    My  impression  is  those  words  were  inserted 
for  the  purpose  of  protecting  the  purchaser  where 
the  description  is  in  fact  an  untrue  description. 
In  this  court  we  are  bound  by  the  judgment  in 
Korten  v.    West  Sussex  County  Council.    I  only 
add  this.    It  has  been  pressed  upon  us  that  we 
could  come  to  a  different  conclusion  had  the  facts 
of  this  case  been  before  us  when  the  point  was 
first    in    discussion.    In    this  case  there  is  no 
question  of  the  respondents'  character.    If  I  am 
right  in  my  view  of  the  statute,  a  man  may  choose 
to  rely  upon  an  invoice  sent  or  description  sent  to 
him  without  inquiry,  or  he  may  make  an  inquiry 
into  it  himself  in  order  to  satisfy  himself.    I 
thought  at  first  it  might  be  said  there  was  no 
description  on  the  invoice  at  all ;  but  when  you 
look  at  the  request,  the  offer,  and  the  subsequent 
invoice,   the    three    documents   must   be    taken 
together,  and   I   am  satisfied   that  there  was  a 
description  which   did  say  that  this  stuff  con- 
tained 58  per  cent.    I  think   it  must   be  taken, 
from    the   way   in   which  this   case    is   stated, 
that   the  magistrates  have  found  that  the  stuff 
was  not  in  accordance  with  that;  therefore  the 
invoice  was  untrue.    I  think,  therefore,  that  the 
appeal  must  be  dismissed  on  the  invoice  point, 
and  allowed  on  the  causing  or  permitting. 
Lawrance,  J. — I  agree  on  both  points. 
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Ridley,  J. — I  agree.  I  only  wish  to  add  one 
word.  I  do  not  know  that  I  should  agree  had  it 
not  been  for  the  previous  decision. 

Judgment  accordingly. 

Solicitors  :  Busk,  Mellor,  and  Norris.  for  /.  H. 
Cooke,  Winsford;  North,  Kirk,  and  Co.,  Liver- 
pool. 


Tuesday,  Dec.  19,  1905. 

(Before    Lord  Alverbtone,    C.J.,    Lawrance 

and  Ridley,  JJ.) 

Tyler  (app.)  v.  Ferris  (resp.).(a) 

Weights  and  measures— Prosecution  by  inspector 
— Consent  of  local  authority — Weights  and 
Measures  Act  1878  (41  &  42  Vict.  c.  49),  s.  25— 
Weights  and  Measures  Act  1904  (4  Edw.  7, 
e.  28),  8. 14. 

By  sect.  14  of  the  Weights  and  Measures  Act  1904 
"an  inspector  of  weights  and  measures  may, 
with  the  consent  of  the  local  authority,  prosecute 
before  a  court  of  summary  jurisdiction  or 
justices  any  information,  complaint,  or  pro- 
ceeding arising  under  the  Weights  and  Measures 
Acts  or  in  the  discharge  of  his  duties  as  such 
inspector" 

Held,  that  a  special  consent  was  not  necessary  for 
each  particular  case. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent  under  sect.  25 
of  tbe  Weights  and  Measures  Act  1878  for  un- 
lawfully having  in  his  possession  for  use  for 
trade  one  21b.  weight  which  was  unjust. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted :— 

The  appellant  is  an  inspector  of  weights  and 
measures  for  the  western  district  of  the  county 
of  Middlesex,  and  the  information  prosecuted  by 
the  appellant  was  an  information  arising  under 
the  Weights  and  Measures  Acts. 

The  respondent  on  the  date  alleged  in  the 
information  had  in  his  possession  for  use  for 
trade  a  21b.  weight  which  was  unjust. 

The  appellant  had  the  consent  of  the  local 
authority  to  prosecute  generally  before  a  court  of 
summary  jurisdiction  or  justices  any  information, 
ooaiolaiut,  or  proceeding  arising  under  the 
Weights  and  Measures  Acts,  but  the  local 
authority  did  not  specifically  direct  the  present 
prosecution.  Such  consent  was  contained  in  a 
resolution  of  the  Middlesex  County  Council 
passed  on  the  23rd  Feb.  1905,  and  stated :  "  That 
tbe  county  council  do  hereby  consent  to  Mr. 
Walter  Tyler,  the  inspector  of  weights  and 
measures  for  the  western  district  of  the  county 
of  Middlesex,  prosecuting  before  a  court  of 
summary  jurisdiction  or  justices  any  information, 
complaint,  or  proceeding  arising  under  tbe 
Weights  and  Measures  Acts  or  in  the  discharge 
of  his  duties  as  such  inspector." 

It  was  contended  on  behalf  of  the  respondent 
that  under  sect.  14  of  the  Weights  and  Measures 
Act  1904  a  special  consent  must  be  obtained  by 
an  inspector  for  every  separate  information, 
complaint,  or  proceeding  prosecuted  by  him  under 
the  Weights  and  Measures  Acts,  and  that  the 
general  consent  produced  by  the  appellant  was 
not  sufficient. 


(a)  Reported  by  W.  db  B.  Hcbbbrt,  Esq.,  Barriater-ftt-Law. 


It  was  contended  on  behalf  of  the  appellant 
that  the  consent  produced  was  a  sufficient  oonsent 
within  the  meaning  of  the  section,  and  that  there 
was  no  obligation  under  that  section  to  obtain  a 
special  consent  for  every  separate  information, 
complaint,  or  proceeding  prosecuted  by  him 
under  the  Weights  and  Measures  Acts. 

The  justices  found  on  the  facts  that  the 
respondent  had  committed  an  offence  under 
sect.  25  of  the  Weights  and  Measures  Act  1878, 
but  they  were  of  opinion  that  the  consent  pro. 
duoed  by  the  appellant  was  not  in  law  a  sufficient 
consent  within  the  meaning  of  sect.  14  of  the 
Weights  and  Measures  Act  1904,  but  that  under 
that  section  an  inspector  before  he  could  prose- 
cute any  information,  complaint,  or  proceeding 
under  the  Weights  and  Measures  Acts  most 
obtain  a  special  consent  for  each  separate 
prosecution,  and  they  therefore  dismissed  the 
information. 

Eustace  Hills  for  the  appellant. — The  justices 
were  wrong,  for  a  special  consent  in  each  parti* 
cular  case  is  not  necessary.  All  that  there  hat 
to  be  is  a  oonsent  by  the  local  authority  that  the 
inspector  may  carry  on  prosecutions  for  infringe- 
ments of  the  statute. 

Clarke  Hall  for  the  respondent. — The  meaning 
of  the  section  is  that  a  special  consent  has  to  be 
obtained  for  each  prosecution,  and  it  was  intended 
to  give  full  control  to  the  local  authority  over  its 
officers.  There  might  be  cases  where,  although 
there  had  been  a  breach  of  the  Act,  proceedings 
should  not  be  taken,  and  the  local  authority 
ought  to  consider  each  particular  case,  and  con- 
sider whether  or  not  a  prosecution  should  follow. 
The  word  "  consent "  is  new,  the  former  words 
being  "  authorise  "  or  "  empower."  There  can  he 
no  "  consent "  unless  the  facts  are  known.  He 
referred  to 

Isle  of  Wight  Ferry  Company  v.    Ryde  Commit- 

rioners,  25  J.  P.  454 ; 
Reg.  v.  Turner,  58  J.  P.  320. 

Lord  Alverbtone,  C.J. — Mr.  Clarke  Hall  has 
suggested  some  motive  on  the  part  of  the  Legis- 
lature in  changing  the  word  "authorised"  to 
"  consent,"  but  there  is  nothing  in  the  Acts  to 
suggest  it.  This  is  a  Weights  and  Measures  Act, 
where  poorer  is  given  to  a  local  authority  to  con- 
sent to  other  persons  prosecuting  proceedings 
under  the  Weights  and  Measures  Acts.  1  do  not 
think  that  tbe  word  "  consent "  refers  to  a  par- 
ticular  consent  in  each  particular  case,  bnt  it 
only  indicates  that  the  inspector  is  the  person  who 
may  be  authorised  to  take  and  conduct  proceed- 
ings before  the  justices.  The  appeal  must  be 
allowed. 

Lawrance  and  Ridley,  JJ.  concurred. 

Judgment  accordingly. 

Solicitors  :  Richard  Nicholson ;  W.  T.  BiekeUs. 
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Dec.  19  and  20, 1905. 

(Before  Lord  Alybbstonb,  0. J.,  Lawbancb  and 

Ridley,  JJ.) 

Lowbby  (app.)  v.  Haxlabd  (reap.),  (a) 

Food  and  drugs — Brandy — Division  of  sample — 
Portion  handed  to  seller  not  sufficient/or  analysis 
—Certificate—Sale  of  Food  and  Drugs  Act  1875 
(38  A  39  Vict.  c.  63),  s.  14. 

Each  of  the  three  parts  into  which  an  article  bought 
for  analysis  is  required  to  be  divided  by  sect.  14 
of  the  Sale  of  Food  and  Drugs  Act  1875,  although 
they  need  not  be  equal  or  mathematically  the 
same  quantity  or  indentical  in  every  respect, 
must  all  be  sufficient  to  afford  substantially  the 
same  facilities  for  analysis. 

The  certificate  of  the  analyst  correctly  stated  the 
parts  or  the  percentages  of  foreign  ingredients  in 
the  same,  but  the  analyst,  in  giving  the  reasons 
for  his  opinion  why  the  sample  was  adulterated, 
by  an  error  in  copying  stated  it  contained  only 
25  parts  of  A.  K  per  100,000  parts  of  P.  B. 
instead  of  327  parts.  The  analyst  was  called  to 
correct  this  error,  which  could  be  corrected  by  the 
figures  given  in  the  certificate  itself. 

Held,  that  the  certificate  was  good. 

Cash  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  for  that  she  did 
by  the  hands  of  her  servant  unlawfully  sell  to  the 
respondent,  the  purchaser,  and  to  his  prejudice  a 
certain  article  of  food,  to  wit,  brandy,  which  was 
adulterated  with  spirit  not  derived  from  tho  grape, 
and  which  brandy  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  of  food  demanded 
by  the  purchaser. 

The  summons  in  pursuance  of  the  information 
was  duly  served  upon  the  appellant  on  the  2nd 
Deo.  1904,  and  a  copy  of  the  certificate  of  Mr.  J. 
Carter  Bell,  the  public  analyst  for  the  county,  was 
served  with  the  summons. 

The  following  is  a  copy  of  the  certificate : 

I,  the  undersigned  public  analyst  for  the  oounty  of 
Cheater,  do  hereby  certify  that  I  received  on  the  12th 
day  of  November  1904  from  inspector  W.  J.  Hallard  a 
■ample  of  brandy,  marked  No.  883,  for  analysis,  which 
then  weighed  5oz.,  and  I  have  analysed  the  same  and 
declare  the  result  of  my  analysis  to  be  as  follows : — 

I  am  of  opinion  that  the  said  sample  oontained  the 
parts  as  under  or  the  percentages  of  foreign  ingredients 
as  under : — 


Proof  spirit 

•  • « 

•  ■  • 

76840 

Aoetio  acid... 

•  •  ■ 

•  •  • 

•015 

Aoetie  ether 

•  •  • 

•  ■  « 

•025 

Total  solids 

•  >  ■ 

•  •  • 

543 

Water 

•  •  • 

■  •  • 

23077 

100000 

This  sample  is  adulterated  with  29  per  cent,  of  proof 
apirit  derived  from  some  source  other  than  the  grape. 
This  opinion  is  based  upon  the  fact  that  the  sample  oon- 
tained only  25  parts  of  acetic  ether  per  100,000  parts  of 
proof  spirit.  Whereas  pure  brandy  contains  at  least 
46  parts  of  acetic  ether  per  100,000  parts  of  proof  spirit. 
No  change  had  taken  place  in  the  constitution  of  the 
sample  that  would  interfere  with  the  analysis. 

As  witness  my  hand  this  18th  day  of  November  1904. 
(Signed)  J.  Cabtkb  Bell,  Analyst. 

Mr.  J.  Garter  Bell,  the  analyst,  was  called  as  a 
witness  before  the  justices.    He  stated  that  his 

(•)  Reported  by  W.  Dl  B.  Hirbirt,  Esq.,  BarriBtar-at-Law 


analysis  was  correct,  bnt  that  in  drawing  up  his 
certificate  he  had  in  error  oopied  the  figures  "  25  " 
from  the  table  in  the  certificate  instead  of  giving 
the  correct  statement  that  the  sample  contained 
327  parts  of  acetic  ether  per  100,000  parts  of  proof 
spirit,  and  he  pointed  out  that  from  figures  given 
in  the  certificate  itself  the  mistake  could  be  recti- 
fied. The  figures  "  25  "  represented  the  propor- 
tion of  aoetio  ether  as  compared  with  all  the  other 
constituent  parts  of  the  sample  analysed.  If  the 
acetic  ether  were  compared  with  the  proof  spirit 
only,  the  proportion  was  necessarily  larger,  and 
the  correct  figures  were  32  7,- that  figure  bearing 
the  same  ratio  to  100000  as  25  to  76*340.  It  was 
admitted  on  behalf  of  the  appellant  that  verbal 
notice  of  this  error  had  been  given  to  the  appel- 
lant's solicitors  at  5.20  p.m.  on  the  16th  Deo.,  with 
an  intimation  that  the  prosecution  intended  to 
call  Mr.  J.  Garter  Bell  to  give  evidence  to  oorreot 
the  error  in  his  certificate. 

Counsel  for  the  appellant  objected  to  the 
certificate  and  contended  that  it  was  bad  on  the 
face  of  it  and  could  not  be  amended  in  court  on 
the  hearing  and  was  not  in  conformity  with  the 
provisions  of  the  Sale  of  Food  and  Drugs  Acts, 
and  that  the  public  analyst  could  not  be  called  aa 
a  witness  to  correct  his  certificate. 

The  justices  were  of  opinion  that  the  certificate 
was  valid  and  in  compliance  with  the  Acts  on  the 
ground  that  the  certificate  was  in  the  proper 
form  and  was  complete  and  sufficient  without  the 
sentence  as  to  the  grounds  of  the  analyst's  opinion, 
and  that  the  sentence  being  superfluous  the  error 
found  in  it  did  not  affect  the  validity  of  the 
material  part  of  the  certificate,  and,  further,  that 
the  error  being  apparent  on  the  face  of  the  corti- 
cate and  being  able  to  be  corrected  by  information 
given  in  the  certificate  itself  was  immaterial. 
They  found  as  a  fact  that  the  error  did  not  in  any 
way  prejudice  or  mislead  the  appellant.  In  the 
alternative  they  were  of  opinion  that  the  respon- 
dent, even  if  the  error  were. material,  was  entitled 
to  call  the  public  analyst  as  a  witness  before  theui 
to  correct  the  certificate,  and  that  having  done 
so  the  certificate  was  good,  valid,  and  suffi- 
cient within  the  meaning  of  the  said  Acts.  They 
therefore  overruled  the  objection  of  the  appellant 
and  declined  to  dismiss  the  summons  on  the 
grounds  above  mentioned. 

During  the  hearing  of  the  case  evidence  was 
given  that  the  quantity  of  brandy  purchased  by 
the  respondent  from  the  appellant  had  been 
divided  into  three  parts  as  required  by  sect.  14  of 
the  Sale  of  Food  and  Drugs  Act  1875,  and  that 
the  purchaser  had  delivered  one  of  the  parts  to 
the  appellant  or  her  agent  There  was  no  suffi- 
cient evidence  of  the  exact  weight  of  the  brandy 
purchased  nor  of  the  weight  of  the  part  retained 
by  the  respondent  and  subsequently  sent  to  the 
Government  laboratory  for  analysis.  There  was 
evidenoe  and  the  justices  found  as  a  fact  that  the 
part  sent  to  the  public  analyst  weighed  5oz , 
that  the  part  subsequently  sent  to  the  Govern- 
ment laboratory  weighed  3oz.  or  thereabouts,  and 
that  the  part  given  to  the  appellant  weighed 
about  2oz.  and  leas  than  2£oz.  The  part  of  the 
sample  retained  by  the  respondent  and  subse- 
quently ordered  by  the  justices  to  be  sent  to 
the  (iovemment  laboratory  for  analysis  waa 
analysed  by  the  chemical  officers  at  the  Govern- 
ment laboratory  and  their  certificate  is  set  out 
below. 
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For  the  appellant,  Mr.  Herbert  Davies,  analyti- 
cal chemist,  of  28,  Chapel-street,  Liverpool,  was 
called  as  a  witness,  and  stated  that  the  third  part 
had  been  sent  to  him  for  analysis,  but  that  he 
refused  to  analyse  it  as  it  contained  less  than 
3oz.  On  behalf  of  the  respondent,  Mr.  J.  Carter 
Bell  stated  in  his  evidence  that  he  could  not  make 
a  complete  analysis  with  less  than  5oz.  of  brandy, 
and  that  he  would  not  issue  a  certificate  for  the 
prosecution  on  anything  under  5oz ,  but  that 
when  he  knew  an  analyst's  figures  he  could  form 
an  opinion  whether  they  were  correct  if  he  had 
not  less  than  2oz.,  but  that  the  least  amount  on 
which  he  could  get  a  satisfactory  analysis  was 
about  4oz. 

For  the  appellant  it  was  contended  that  the 
sample  bought  from  her  ought  to  have  been 
divided  into  three  equal  parts,  and  that  as  it  had 
been  divided  into  three  unequal  parts  as  set  out 
in  the  preceding  paragraph,  and  as  the  part 
delivered  to  her  contained  less  than  2£oz.,  whereas 
the  part  delivered  to  the  public  analyst  contained 
5oz.,  there  was  no  compliance  with  6ect.  14  of  the 
Sale  of  Food  and  Drugs  Act  1875. 

The  justices  were  of  opinion  that  upon  the  facts 
set  out  there  was  a  sufficient  compliance  in  law 
with  the  requirements  of  the  seotinn,  and  they 
therefore  overruled  the  objection  of  the  appel- 
lant and  declined  to  dismiss  the  summons  on  the 
grounds  above  mentioned. 

Upon  the  hearing  of  the  case  the  following  facts 
were  proved : — 

On  the  11th  Nov.  1904  the  respondent  ordered 
from  the  barman  of  the  appellant  at  her  licensed 
premises  a  "small  brandy"  and,  after  being 
served,  the  respondent  asked  for  and  purchased 
half  a  pint  from  the  same  bottle,  and  he  paid 
2s.  for  it.  The  respondent  then  divided  the 
sample  into  three  parts  as  hereinbefore  stated, 
and  complied  with  the  other  requirements  of  the 
Food  and  Drugs  Acts,  and  submitted  one  of  the 
three  parts  to  Mr.  J.  Carter  Bell,  the  public 
analyst  for  the  county,  who  subsequently  gave  the 
certificate  set  out  above. 

Mr.  Herbert  Davies,  the  analyst  called  by  the 
appellant,  did  not  analyse  the  appellant's  part  of 
the  sample  purchased  by  the  respondent  He 
did,  however,  analyse  a  sample  taken  from  the 
same  jar — viz.,  the  jar  from  which  the  liquid  sold 
to  the  respondent  had  originally  been  taken  for 
the  purpose  of  comparison — and,  after  hearing  the 
result  of  hiB  analysis  of  that  e ample,  the  justices 
in  their  discretion  can  Bed  the  part  of  the  brandy 
retained  by  the  respondent  to  be  sent  to  the 
Government  laboratory  for  analysis,  pursuant  to 
sect.  22  of  the  Sale  of  Food  and  Drugs  Act  1875, 
and  they  adjourned  the  further  hearing  of  the 
case. 

The  justices  subsequently  received  the  certifi- 
cate, of  which  the  following  ib  a  copy : 

Government  Laboratory,  Clement's-inn-paasage, 

Strand,  London,  W.O. 

The  sample  of  brandy  marked  No.  833  referred  to  in 
your  letter  of  the  23rd  Deo.  last  was  received  here  on 
the  28th  Deo.    The  sample  was  Been  rely  sealed. 

We  hereby  certify  that  we  have  analysed  the  brandy, 
and  conclude  from  the  results  of  our  analysis  that  the 
sample  consists  of  a  mixture  of  pot  still  grape  spirit 
and  neutral  or  patent  still  spirit. 

We  estimate  the  proportion  of  nentral  spirit  to  be  not 
leos  than  one-fifth  of  the  total  quantity  of  spirit  in  the 
sample. 


As  witness  onr  hands  this  twenty-sixth  day  of  January 
nineteen  hundred  and  five. 

(Signed)        C.  8ikkoicd8. 
(Signed)        Geo.  Stubbs. 
The  Clerk  to  the  Justices,  55,  Hamilton-square, 

Birkenhead. 

It  was  contended  for  the  appellant  that  the 
certificate  issued  by  the  Government  laboratory 
takes  the  place  of  and  must  be  in  the  same  form 
as  is  required  by  law  in  the  case  of  a  public 
analyst's  certificate,  and  that  as  the  appellant 
was  charged  with  selling  brandy  which  had  been 
adulterated  with  spirit  not  derived  from  the  grape, 
and  that  as  the  public  analyst  had  admitted  in 
cross-examination  that  it  was  impossible  to  tell 
the  source  or  origin  of  any  neutral  or  silent  spirits, 
and  that  as  after  hearing  the  evidence  of  the 
analyst  for  the  defence  the  justices  had  sent  the 
sample  for  analysis  to  the  Government  laboratory, 
the  Baid  certificate  received  from  the  Government 
laboratory  was  not  one  on  which  they  could  con- 
vict, since  it  did  not  set  out  such  facts  as  would 
enable  them  to  come  to  the  conclusion  whether 
the  brandy  had  or  had  not  been  adulterated  as 
alleged  in  the  information,  and  that  the  appellant 
was  entitled  to  be  discharged. 

The  justices  decided  that  the  certificate  of  the 
Government  analysts  did  not  take  the  place  of 
the  public  analyst's  certificate,  and  that  it  need 
not  be  in  the  Bame  form  as  that  required  by  law 
for  the  certificate  of  a  public  analyst. 

It  was  proved  or  admitted  that  pure  brandy  is 
made  from  the  juice  of  the  grape  oy  distillation 
in  a  pot  still  (so  as  to  preserve  the  ethers). 
Neutral  or  patent  still  spirit  may  be  made  from 
a  large  number  of  substances  other  than  grapes, 
and  when  made  it  is  impossible  to  tell  by  analysis 
the  origin  of  the  spirit.  It  can  also  be  made  from 
wines  that  are  sour  or  bad,  or  in  danger  of  going 
sour,  or  from  grape  skins,  and  if  brandy  be  dis- 
tilled over  and  over  again  in|a  pot  still  its  ethers 
will  be  eliminated  and  it  will  become  neutral 
spirit  and  be  undistinguishable  from  patent  still 
spirit,  but  by  so  distilling  the  brandy  over  and 
over  again  its  medicinal  and  commercial  value  is 
very  largely  diminished. 

After  hearing  the  evidence  called  by  the  appel- 
lant and  respondent  respectively  (including 
several  expert  tasters  called  by  the  appellant) 
the  justices  found  as  a  fact  that  the  sample  of 
brandy  purchased  by  the  respondent  was  adulte- 
rated with  neutral  or  patent  still  spirit,  and 
was  not  of  the  nature,  substance,  and  quality 
demanded  by  the  respondent,  but,  as  it  was  proved 
to  their  satisfaction  that  neutral  or  patent  still 
spirit  was  sometimes  made  from  bad  or  soar 
wines  and  from  grape  skins,  they  were  unable  to 
say  whether  the  neutral  or  patent  still  spirit 
found  in  the  sample  was  or  was  not  derived  from 
the  grape. 

The  justices  convicted  the  appellant. 

The  questions  of  law  arising  for  the  opinion  of 
this  court  were :  First,  whether  the  service  on  the 
appellant  with  the  summons  of  a  copy  of  the 
certificate  of  the  public  analyst,  which  certificate 
contained  the  error  hereinbefore  mentioned,  was 
a  compliance  with  sect.  19,  sub-sect.  2,  of  the 
Food  and  Drugs  Act  1899 ;  secondly,  whether  the 
Baid  certificate  was  a  valid  and  sufficient  certifi- 
cate within  the  meaning  of  the  Sale  of  Food  and 
Drugs  Acts  1875  to  1899 ;  thirdly,  whether,  in 
the  event  of  the  court  being  of  opinion  that  the 
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bid  oertifioate  was  not  so  valid  and  sufficient,  the 
justioes  were  right  in  admitting  the  evidence 
of  the  public  analyst  to  correct  the  said  error, 
and  in  allowing  the  said  oertifioate  to  be  amended 
in  court;  fourthly,  whether  the  conviction  was 
wrong  on  the  ground  that  the  sample  of  brandy 
purchased  from  the  appellant  or  her  agent  was 
divided  into  three  unequal  parts  as  hereinbefore 
stated — to  wit,  one  part  containing  5oz.  for  the 
public  analyst,  one  part  containing  about  Soz. 
being  retained  for  comparison,  and  one  part  con- 
taing  less  than  2£oz.  being  delivered  to  the  appel- 
lant ;  fifthly,  whether,  in  view  of  the  facts  herein- 
before set  out,  the  certificate  of  analysis  from 
the  Government  laboratory  being  silent  as  to  the 
origin  of  the  neutral  or  patent  still  spirit  found 
in  the  eample  was  sufficient  in  form,  and  whether, 
having  received  the  certificate  as  aforesaid,  they 
were  unable  in  law  to  convict  the  appellant  of  the 
offence  alleged  in  the  information  or  any  offence ; 
sixthly,  whether,  in  view  of  the  fact  that  the 
information  alleged  that  the  appellant  had  sold 
brandy  which  was  adulterated  with  spirit  not 
derived  from  the  grape,  and  that  they  found  that 
the  brandy  was  adulterated  with  neutral  or  patent 
still  spirit  and  was  not  of  the  nature,  substance, 
and  quality  demanded  by  the  respondent,  but 
that  tney  could  not  decide  what  was  the  origin  of 
the  neutral  or  patent  still  spirit,  and  having 
regard  to  the  evidence  referred  to  in  this 
case,  could  not  say  positively  that  it  was  not 
derived  from  the  grape,  they  were  wrong  in  law  in 
convicting  the  appellant,  and  whether  the  con- 
viction, not  following  the  form  of  the  information, 
can  be  held  good  in  Taw. 

Piekford,  K.O.  (Cuthbert  Smith  with  him)  for 
the  appellant. — The  certificate  in  this  case  was 
bad,  for  it  must  be  such  that  it  shows  the  appel- 
lant what  is  alleged  against  him,  and  the  analyst 
cannot  be  called  to  correct  the  certificate.  He 
referred  to 

Fortune  v.  Hanson,  74  L.  T.  Rep.  145 ;  18  Cox 

C.  C.  258 ;  (1896)  1  Q.  B.  202  ; 
Bridge  v.  Howard,  75  L.  T.  Rep.  300;  18  Cox  C.  C. 

42 ;  (1897)  1  Q.  B.  80. 

Under  the  Sale  of  Food  and  Drugs  Acts  the  cer- 
tificate alone  is  primA  facie  evidence,  and  therefore 
it  is  essential  that  it  should  be  correct.  He  also 
referred  to 

'    Newby  v.  Sims,  70  L.  T.  Rep.  105;    (1894)  1  Q.  B. 
478; 
Bait  v.  Mattvnson,  82  L.  T.  Bep.  800 ; 
Hudson  v.  Bridge,  88  L.  T.  Bep.  550. 

Further,  the  sample  under  sect.  14  of  the  Sale 
of  Food  and  Drugs  Act  1875  has  to  be  divided 
into  three  equal  parts,  and  each  of  those  carta 
must  be  sufficient  to  afford  the  same  facilities 
for  analysis.  Here  the  part  that  was  left  with 
the  respondent  was  not  sufficient  to  allow  it 
to  be  analysed,  and  this  condition  precedent 
has  not  been  fulfilled  in  this  case,  and  the  con- 
viction is  bad  and  ought  to  be  quashed.  He 
referred  to 

Barnes  v.  Chipp,  38  L.  T.  Bep.  570 ;  3  Ex.  Div.  178  ; 
Mason  v.  Cowdary,  82  L.   T.  Bep.  802 ;  (1900)  2 

Q.  B.  419 ; 
Smith  v.  Savage,  92  L.  T.  Bep.  775  ;  (1905)  2  K.  B. 

88. 

Bankes,  K.O.  (Leslie  Scott  with  him)  for  the 
respondent. — The  certificate  is  good,  for  the  error 


is  apparent  on  the  face  of  the  certificate,  and 
can  he  corrected  by  information  given  on  the 
certificate  itself.  The  analyst  was  not  called  to 
contradict  his  certificate,  but  merely  to  correct  a 
palpable  mistake  which  did  not  mislead  the 
appellant.  It  is  not  a  condition  precedent 
under  sect.  14  of  the  Sale  of  Food  and  Drugs 
Act  1875  that  the  sample  should  be  divided 
into,  three  equal  parts,  nor  is  it  a  condition 
precedent  that  each  part  should  be  sufficient  for 
analysis.  Sect.  14  does  not  say  what  sizes 
the  parts  shall  be,  and  all  that  has  to  be  done 
is  that  the  sample  shall  be  divided  into  three 
parts. 

Lord    Alvbbstonb,     C.J. — This    is    a    very 
important  case,  and  I  wish  to  say  that  I  recog- 
nise its  importance,  and  Mr.  Bankes  has  said,  in 
the  course  of  the  argument,  the  consequence  would 
be,  if  we  took  the  view  which  we  have  indicated, 
that  the  Act  would  be  seriously  impaired.   I  come 
to  an  entirely  different  conclusion.    I  do  not  want 
it    to  be  thought  that  I  do  not  recognise  the 
importance  of  this  case,  but  I  think  the  Act  would 
be  very  much  impaired  if  Mr.  Bankes'  view  pre- 
vailed.    In  this  case  a  half-pint  of  brandy  was 
Surchased,  and  5oz.  were  sent  to  Mr.  J.  Garter 
(ell,  on  which  it  was  intended  that  the  prosecution 
(if  any)  should  be  founded.   Three  ounces  were  put 
aside,  and  the  sample  was  ultimately  sent  to  the 
Government  analyst  under  circumstances  which 
I  will  mention  in  a  moment  or  two,  and  2£oz.  or 
thereabouts,  not  moie  than  2£oz.    and  less  than 
3oz.,  were  given  to  the  seller.    Now  the  objection 
is  taken  to  Mr.  Carter  Bell's  analysis    on  the 
ground  that  the  figures  are  inconsistent.      We 
indicated  that  we  did  not  desire  to  hear  Mr. 
Bankes  on  that  part  of  the  case.    It  seemed  to  us 
that  the  analysis  clearly  showed  there  was  adul- 
teration— clearly  showed  a  minimum  amount  of 
adulteration.    The  only  objection  that  could  be 
taken  would  be  that  the  figures  were  not  con- 
sistent.   I  take  the  view,  which  is  that  which  the 
justices  have  expressed,  that  the  correction  would 
be  made  on  the  face  of  the  figures  themselves, 
and  that  therefore  the  error  was  one  that  would 
not  vitiate  the  certificate,  having  regard  to  the 
substantial  matter  therein  described.     I  think, 
therefore,  there  is  no  ground  for  alleging  that 
the  certificate  was  bad  on  the  face  of  it.   The  next 
point  is  one  of  very  great  and  general  importance 
— aye  or  no  is  it  an  objection  to  these  proceed- 
ings that   the    samples  in  fact,   or,  rather,  the 
portions  into  which  the  eampJe  is  divided,  are  to 
be  sufficient  to  enable  what    Mr.    Bankes  has 
correctly    called   from    this    point    of    view,  a 
checking  analysis  to  be  made  ?     Now,  the  pro- 
vision of  sect  14  and  some  other  sections  are  of 
importance.    I  read  the  section  as  it  now  stands : 
"  The  person  purchasing  shall  after  the  purchase 
has  been  completed  forthwith  notify  to  the  seller 
or  his  agent  selling  the  article  his  intention  to 
have  the  same  analysed  by  the  public  analyst." 
Now,  that  has    been   held    to   be   a  condition 
precedent  in  the  strictest  sense  of  the  term.   Tou 
have  got  actually  to  make  a  statement  that  this  is 
going  to  be  analysed  by  the  public  analyst,  which 
seems  to  go  very  far.    The  section  then  goes  on  : 
"And  shall  divide  the  article  into  three  parts, 
which  are  then  and  there  separated,  each  part  to 
be   marked,  or  sealed,  or  fastened  up  in  such 
manner  as  its  nature  shall  permit,  and  shall,  if 
required  to  do  so,  deliver  one  of  the  parts  to  the 
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seller  or  his  agent.     He  shall  afterwards  retain 
one  of  the  said  parts  " — what  for  P — "  for  future 
comparison,    and    submit   the  third  part,  if  he 
deems  it  right  to  have  the  article  analysed,  to  the 
analyst/'    Now,  it  is  contended  that  it  is  not  a 
condition  precedent  that  the  other  two  parts  so 
kept  shall  be  of  equal  value  for  the  purpose  of 
analysis  with  the  part  that  is  going  to  be  sub- 
mitted to  the  public  analyst.    Now,  the  perusal 
of    that    section  is,    to    my    mind,    conclusive 
against  such  a  view.    They  are  to  be  sealed  up  ; 
they  are  to  be  marked,  and  one  is  to  be  kept  by 
him  for  future  comparison,  and  the  other  is  to 
be  given  to  the  seller  if  he  desires,  and  I  should 
have  thought  that  on  the  merest  and  most  super- 
ficial consideration  the  purchase  of  this  sample 
would  be  sufficient  to  show  that  at  least  the  three 
parts  must  afford  substantially  the  same  facilities 
for  analysis.    Of  course,  I  do  not  mean  that  they 
must  all  of  necessity  be  mathematically  the  same. 
They  must  be  subject  to  any  incidents  that  arise 
from  the  fact  that  the  body,  fluid,  or  substance  is 
divided  into  three  parts.    I  believe  it  is  borne  out 
that  the  percentages  vary  even  in  parts  that  are 
divided  with  considerable  care.     That  cannot,  in 
my  opinion,  justify  the  suggestion  that  the  other 
two  parts  not    submitted  to   the  public  analyst 
need  not  be  sufficient  for  the  purpose  of  public 
analysis,  and  I  repeat  that  I  cannot  understand 
on  what  grounds  it  can  be  urged,  as  Mr.  Bankes 
has  urged  before  us,  that  the  part  that  goes,  I 
will  not  say  to  the  prosecuting  analyst,  but  to  the 
analyst  whose  analysis  is  going  to  be  used  for  the 
prosecution,  shall  afford  better  facilities  for  exami- 
nation than  those    which  go  to   the  other  two 
people.    Now,  when  you  turn  to  sect.  20  thiB  view 
is  in  my  opinion  confirmed.    "  When  the  analyst 
having  analysed  any  article  shall  have  given  his 
certificate  of  the  result,  from  which  it  may  appear 
that  an  offence  against  some  one  of  the  provisions 
of  this   Act   has  been   committed,  the  person 
causing  the  analysis  to  be  made  may  take  pro- 
ceedings."   Now,  that  is.  of  course,  an  analysis 
of  the  one  portion  that  nas  gone  to  him.    Then 
under  sect.  22:  "The  justices  before  whom  any 
complaint  may  be  made,  or  the  court  before  whom 
any  appeal  may  be  heard,  under  this  Act  may, 
upon  the  request  of  either  party,  in  their  discre- 
tion cause  any  article  of  food  or  drug  to  be  sent 
to  the  Commissioners  of  Inland  Revenue."   Now, 
that  was  not  thought  strong  enough,  because,  by 
sect.  21—1  think  it  is  of  the  Act  of  1899— at  the 
request  of  either  party  the  other  sample  may  be 
sent  to  the  public  analyst.    In  the  one  it  was  in 
their  discretion.    Tbey  had  a  discretion  as  to  the 
sending  of  the  sample  under  sect.  22,  but  that 
discretion  was  taken  away,  and  they  have  now  to 
send  it  at  the  absolute  discretion  of  either  party 
in  the  next  section.     Then    we   have   also   to 
consider  the  third  portion,  which,  if  required, 
shall  be  delivered  sealed  up  to  the  seller  or  his 
agent.     It  would  be  little  less  than  a  farce  if  the 
part  which  is  delivered  to  the  seller  or  his  agent 
is  not  sufficient  for  his    analysis.    The    whole 
scheme,  to  my  mind,  points  to  thiB  being  a  formal 
part  of  the  proceedings.  Now,  is  there  any  reason 
why,  having  regard  to  this  legislation,  that  this 
matter  should  be  strictly  carried  out.    It  seems 
to  me  that  there  is  a  good  reason,  and  that  is 
that,  under  sect.  21,  on  production  of  an  analysis, 
the  justices  may  act  upon  that  if  they  like,  with- 
out further  evidence  being  called,  if  it  is  sufficient. 


Therefore  it  does  seem  to  me  that  it  is  of  the 
very  greatest  importance  that  there  should  be  a 
proper  opportunity  of  checking  or  correcting 
any  analysis  that  is  made.  I  therefore  come  to 
the  conclusion,  not  that  the  sample  or  three 
parts  of  the  sample  must  be  equal,  and  not  that 
the  three  portions  must  be  of  mathematically 
the  same  quantity  or  identical  in  every  respect, 
but  that  at  least  they  shall  be  sufficient  for  the 
subsequent  purposes  contemplated  by  the  Act- 
viz.,  investigation  by  Government  analysts  and 
investigation  by  someone  whom  the  seller 
may  himself  wish  to  call.  Now,  it  equally  is 
not  disputed  in  this  case  that  this  sample  did 
not  fulfil  the  purpose.  The  justices  have  found 
that  Mr.  Herbert  Davies,  who  was  asked  to 
examine  the  seller's  portion,  refused  on  the 
ground  that  it  contained  3oz.  Mr.  Bell  says  he 
could  not  get  a  satisfactory  analysis  under  4oz. 
Therefore  there  is  no  evidence  before  as  or 
before  the  justices  at  all  as  to  the  sufficiency  of 
either  of  these  other  samples  for  the  purpose 
of  analysis.  It  is  true  that  the  report  with  a 
certain  estimate  is  made  by  Mr.  Simmonds  and 
Mr.  Stubbs,  the  Government  analysts,  but  it  is 
certainly  not  very  satisfactory  that  they  do  not 
give  the  same  information  as  was  thought  to 
be  necessary  to  be  given  by  Mr.  Bell  when  he 
made  the  first  analysis,  although  it  possibly 
might  not  be  required,  and  it  is  not  required, 
that  that  analysis  should  have  the  same  formality. 
Therefore  upon  the  same  point  that  in  order  to 
found  a  prosecution  persons  buying  must  divide 
the  articles  sold  so  that  each  of  these  three 
samples,  the  three  portions,  may  be  sufficient 
for  analysis,  I  have  not  the  slightest  doubt.  I 
think  there  would  be  very  grave  objections  to 
the  Act  if  we  thought  it  sufficient  that  one 
portion,  and  that  which  the  prosecution  is  going 
to  send,  should  alone  be  sufficient  for  the  purpose 
of  analysis.  Now,  these  being  our  views  of  the 
Act,  the  only  question  which  remains  ib,  Ought 
we  to  send  this  case  back  ?  Now,  we  have  more 
than  once  in  this  court  reaffirmed  the  old  prin- 
ciple that  justices  are  supposed  to  state  oases 
honestly,  and  I  think  in  the  great  majority  of 
oases  they  do  state  them  honestly,  and  state  the 
whole  facts.  In  my  opinion,  if  there  had  been 
any  evidence  the  other  way,  the  justices  on  this 
carefully  drawn  case  would  have  stated  it ;  and  I 
do  not  think  we  ought  to  send  back  the  case 
in  order  that  fresh  facts  may  be  taken  when 
there  is  no  suggestion  of  any  evidence  which 
contradicts  the  part  of  the  case  which  the  justices 
have  stated  for  our  consideration.  This  being  a 
full  statement  of  the  case,  I  think  we  ought  to 
act  upon  the  facts,  and  say  that  the  justices  have 
come  to  the  conclusion  that  it  was  not  necessary 
that  the  other  two»portions  of  the  samples  should 
fulfil  the  same  condition  as  the  first  portion,  and, 
that  being  so,  that  this  conviction  ought  not  to 
stand.  I  can  only  say  that,  if  there  be  cases  of 
the  class  which  Mr.  feankes  has  said  in  which  it 
is  impossible  to  get  three  parts  of  a  sample, 
that  has  never  been  suggested  before,  and  it 
is  not  in  accordance  with  my  experience  of  the 
cases.  If  it  be  so,  it  is  a  matter  for  the  Legis- 
lature. But  I  think  we  ought  not  in  this  case  to 
deprive  the  defendant  of  the  protection  he  ought 
to  have  under  these  circumstances,  unless  there 
is  a  clear  indication  of  some  special  circumstances. 
I  think,  therefore,  that  the  contention  that  there 
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was  not  a  sufficient  sample  is  right,  and  that  this 
conviction  should  be  quashed. 

Lawbance,  J. — I  entirely  agree. 

Ridley,  J. — I  agree. 

Solicitors:  Thompson,  Hughes,  and  Mathison, 
Birkenhead;  Cecil  Holden  and  Cotton,  Birken- 
head. 


Dee.  20  and  21, 1905. 

(Before   Lord   Alvbrstone,  G.J.    and 
Lawrance,  J ) 

Boyle  (app.)  v.  Smith  (resp.).  (a) 

Licensing — Sale  by  drayman  off  van  without 
authority — Liability  of  employer  —  Licensing 
Jet  1872  (35  &  36  Vict  c.  94),  s.  3. 

The  respondent  was  one  of  the  managing  directors 
and  secretary  of  a  brewery  company,  and  had 
been  appointed  receiver  and  manager  for  the  ' 
debenture-holders,  and  was  licensed  to  sell  beer 
at  the  brewery  premises.  He  also  had  control  of 
the  draymen. 

One  of  the  draymen,  contrary  to  express  orders, 
sold  beer  off  his  van  to  persons  who  had  not 
ordered  it  at  the  brewery. 

Held,  that  the  respondent  was  not  liable  under 
sect.  3  of  the  Licensing  Act  1872  for  the  acts  of 
the  drayman. 

Case  stated  on  five  summonses  preferred  by  the 
appellant  a  gainst  the  respondent  for  selling  beer 
on  five  different  dates  at  Lydden- grove,  Wands- 
worth, where  he  was  not  authorised  by  his  licence 
to  sell — namely,  at  Lydden- grove — contrary  to 
sect.  3  of  the  Licensing  Act  1872. 

On  the  hearing  of  the  summonses  against  the 
respondent  it  was  proved  that  a  licence  had  been 
granted  to  him  to  sell  beer  by  retail  for  con- 
sumption off  the  premises  named  in  such  licence- 
to  wit,  the  South wark  Park  Brewery,  Trundley- 
roadv  Deptford ;  that  under  it  he  was  entitled  to 
sell  beer  by  retail  only  at  the  said  licensed  pre- 
mises ;  and  that  on  the  five  days  in  question  one 
Deeth  was  in  Lydden- grove  in  charge  of  a  van 
containing  orates  of  bottled  beer  bearing  the 
label  of  the  Trundley-road  premises,  the  van 
bearing  the  name  of  the  respondent  as  secretary 
of  the  London  United  Breweries  Limited,  a  oom- 

Sany  which  had    acquired  the  business  of  the 
outhwark  Park  Brewery. 

Deeth  on  each  of  the  days  so'd  and  delivered 
out  of  the  stock  of  his  employers,  the  limited 
company,  retail  quantities  of  beer  to  two  persons 
who  had,  before  meeting  Deeth  at  Lydden-grove, 
sent  no  orders  to  the  licensed  premises,  and 
whose  names  did  not  appear  in  the  books  of  the 
company  and  who  were  not  customers  and  were 
strangers  to  Deeth,  and  who  there  and  then  in 
the  street  paid  Deeth  for  the  beer,  and  on  subse- 
quent visits  of  Deeth  to  Lydden-grove  with 
his  van  returned  to  him  the  empty  bottles  and 
crates. 

It  was  further  proved  that  the  respondent  was 
secretary  and  one  of  the  managing  directors  of 
the  company,  and  had  been  appointed  receiver 
and  manager  on  the  application  of  the  debenture- 
holders  by  the  court,  and  had  control  over  the 
draymen  in  the  employment  of  the  company,  and 
that   he   had  given  orders  to  them  (including 

(a)  Reported  by  W.  ds.  B.  Hirbbbt,  Esq.,  Barriater-ftt-Law. 


Deeth)  to  be  careful  never  to  deliver  beer  unless 
an  order  for  it  had  been  received  by  the  company 
at  their  office;  and  that  he  was  every  day  at 
the  company's  office,  and  had  taken  every 
care  to  prevent  any  beer  from  being  sent  out 
which  had  not  been  so  ordered,  and  a  notice 
embodying  such  instructions  had  been  posted  at 
the  office. 

Each  drayman  was  required  to  keep  a  book, 
for  his  own  use  upon  his  round,  with  the  name 
of  the  customers  on  such  round,  and  a  book  was 
kept  in  the  office  showing  exactly  the  beer  sent 
out  and  the  particular  customers  to  whom  it  was 
to  be  delivered  in  accordance  with  the  orders 
received,  and  a  special  clerk  checked  the  load  on 
the  dray  before  it  went  out. 

The  draymen,  in  addition  to  their  salaries,  got 
a  commission  of  6d.  in  the  pound  on  all  beer 
sold  from  the  brewery. 

The  beer  was  sold  almost  entirely  for  cash  on 
delivery  by  the  drayman,  who  was  authorised  to 
receive  payment,  but  gave  no  receipt,  and  who 
was  required  at  the  end  of  each  day  to  bring  back 
to  the  brewery  all  beer  unsold  and  undelivered, 
and  a  proper  amount  of  money  for  the  beer  sold 
and  delivered  during  the  day,  so  that  the  amount 
of  beer  and  money  brought  back  by  the  drayman 
should  tally  with  the  amount  and  value  of  the 
beer  booked  out. 

None  of  the  bottles  or  crates  bore  the  name  of 
the  customer  for  whom  the  beer,  with  a  view  to 
delivery,  was  loaded  on  the  van,  and  there  was 
no  appropriation  by  identifying  marks  or  other- 
wise of  any  of  the  bottles  or  crates  of  beer  to 
any  particular  customer. 

Occasionally  customers  of  the  limited  com- 
pany when  called  upon  by  the  drayman  for  the 
purpose  of  delivering  beer  to  them  were  found  to 
have  changed  their  addresses,  so  that  the  dray- 
man sometimes  had  on  his  van  beer  he  had  been 
unable  to  deliver,  and  in  these  circumstances  it 
was  his  duty  to  take  back  such  beer  to  the  com- 
pany's premises  and  strike  the  customer's  name 
from  his  round-book. 

For  the  appellant  it  was  contended  that  the 
respondent  was  liable  for  the  acts  of  the  dray- 
man, and  had  through  him  sold  beer  by  retail  at 
a  place  not  covered  by  the  licence,  and  that  the 
respondent  had  committed  an  offence  against 
sect.  3,  because,  as  there  had  been  no  appropria- 
tion of  any  quantity  of  beer  at  the  licensed  pre- 
mises to  any  particular  customer,  and  it  had 
been  a  matter  of  chance  which  crate  was  deli- 
vered to  any  particular  customer,  the  sale  had  not 
taken  place  at  the  licensed  premises. 

For  the  respondent  it  was  contended  that  he 
was  not  responsible  for  Deeth' b  acts  in  selling 
beer  as  alleged,  as  such  conduct  was  outside  the 
scope  of  his  authority  and  contrary  to  the  express 
orders  given  to  him,  and,  with  regard  to  the 
further  contention  of  the  appellant,  that  it  was 
not  relevant  and  did  not  arise  in  the  considera- 
tion of  the  respondent's  liability  for  the  acts  of 
his  servant,  and,  even  if  relevant,  that  the  fact  as 
found  did  not  establish  an  offence. 

The  magistrate  was  of  opinion  that  the  sum- 
monses against  the  respondent  should  be  dis- 
missed on  the  ground  that  he  was  not  responsible 
on  the  facts  for  Deeth's  acts. 

Danekwerts,  K.C  (Bodkin  and  Bruce  Williamson 
with  him)  for  the  appellant. — The  magistrate  was 
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wrong  here,  for  the  respondent  is  liable  even 
although  the  servant  has  acted  contrary  to  his 
express  instructions.    He  referred  to 

Cartman  v.  Commissioner  of  Police,  74  L.  T.  Rep. 

726 ;  (1896)  1  Q.  B.  655  ; 
Williamson  v.   Norris,  79  L.  T.  Rep.  415 ;  19  Cox 

C.  C.  203  ;  (1899)  1  Q.  B.  7 ; 
Dyer  v.  Munday,  72  L.  T.  Rep.  448 ;  (1895)  1  Q.  B. 

742. 

Even  apart  from  these  sales,  which  were  unautho- 
rised and  forbidden,  there  was  a  breach  of  sect.  3 
of  the  Licensing  Act  1875,  for  there  was  no  express 
appropriation  on  the  licensed  premises.  He 
referred  to 

Cocker  v.  McMullen,  81  L.  T.  Rep.  784  ; 
PUtts  v.   Campbell,   73  L.  T.  Rep.  344 ;  (1895)  2 
Q.  B.  229. 

Biron  for  the  respondent. — These  sales  in  the 
street  were  contrary  to  the  express  orders  given 
by  the  respondent  and  he  is  not  responsible,  and 
the  magistrate  finds  that  he  took  every  care  to 
prevent  any  beer  being  sent  out  which  had  not 
been  ordered  beforehand.    He  referred  to 

Newman  v.  Jones,  55  L.  T.  Rep.  327  ;    17  Q.  B. 
Div.  132. 

There  was  no  evidence  of  any  other  sales  except 
those  in  the  street,  and  those  sales  were  not 
within  the  scope  of  the  authority  of  the  drayman. 
He  referred  to 

Roberts  v.  Woodward,  68  L.  T.  Bep.  200 ;  25  Q.  B. 

Div.  412 ; 
Williamson  v.  Norrie  (sup.). 

Danckwerts,  K.O.  in  reply. — Newman  v.  Jones 
{sup.)  was  referred  to  in  Bond  v.  Evans  (59  L.  T. 
Rep.  411 ;  21  Q.  B.  Div.  249)  and  distinguished. 
He  also  referred  to 

Coppen  v.  Moore,  78  L.  T.  Bep.  520  ;  (1898)  2Q.  B. 
306. 

Lord  Alvbbstone,  C.J.  —  This  was  a  case 
stated  by  a  magistrate  on  a  summons  against 
the  defendant  for  selling,  contrary  to  the  pro- 
visions of  sect.  3  of  the  .Licensing  Act  1872,  on 
five  separate  days,beer,  in  a  place  called  Lydden- 
grove,  Wandsworth.  As  stated,  the  case  un- 
doubtedly is  open  to  the  observation  that  it  was 
meant  to  bring  a  charge  against  the  defendant 
in  respect  of  the  ordinary  carrying  on  of  his 
business — that  is  to  say,  by  a  drayman  taking  out 
beer  and  delivering  it  to  customers — upon  the 
ground  that  the  property  did  not  pass,  or  the 
goods  were  not  set  apart,  until  the  drayman 
actually  delivered  them  out  of  the  dray.  If  that 
had  been  the  real  case  in  respect  of  which  the 
prosecution  was  brought  and  the  case  reserved 
to  us  by  the  magistrate,  I  think  there  would  be 
very  great  difficulty  in  distinguishing  this  case 
from  the  cases  of  Plstts  v.  Campbell  and  Cocker 
v.  McMullen.  Further  than  that  (and  that  was 
where  we  are  in  difficulty),  undoubtedly  the  argu- 
ments which  are  Btated  both  for  the  respondents 
and  appellants  by  the  learned  magistrate  as  urged 
before  him  might  be  said  (and  without  explana- 
tion, I  think  would  be  said)  to  raise  the  simple 
point  as  to  the  defendant  carrying  on  his  business 
in  a  way  which  was  an  infraction  of  the  statute 
by  sending  the  drayman  out  as  and  when  he  did. 
But  in  consequence  of  what  Mr.  Biron  told  us, 
and  having  regard  to  the  terms  of  the  summons 
itself,  we  have  looked  carefully  at  the  depositions, 
and  we  are  satisfied  that  the  only  charge  made 
against  the  defendant  was  in  respect  of  the  sale 


of  lianor  in  the  street  on  these  five  occasions,  and 
not  in  respect  to  the  delivery  to  customers  who 
had  previously  ordered  or  previously  sent  orders 
for  beer,  and  to  whom  Smith,  the  respondent, 
intended  to  sell  beer,  and  we  are  also  perfectly 
satisfied  that  the  two  statements  of  the  arguments 
were  made  with  reference  to  that  case,  and  not 
with  reference  to  another  case,  though  we  can 
well  understand  how  it  was  considered  on  read- 
ing the  case  that  it  simply  was  a  restatement  of 
the  facts  in  Pletts  v.  Campbell.  What  we  have 
therefore  to  consider  is,  whether  or  not  the  appeal 
should  be  allowed  in  resnect  to  the  sale  to  people 
in  the  street.  That  raises  certainly  a  difficult 
question — a  question  which  in  my  judgment  is 
not  entirely  covered  by  any  authorities  that  have 
been  cited.  It  is  quite  true  there  are  a  number 
of  sections  (I  am  not  able  to  say  exactly  how 
many),  some  of  which  are  grouped  under  the 
'  rubric  at  the  beginning  of  them— offences  against 
public  order-— under  which  it  has  been  decided 
that  a  sale  against  the  authority  and  beyond  the 
authority  of  the  licensed  person  still  is  a  sale,  or 
is  conduct  in  respect  of  which  he  can  be  held 
liable  to  penalties  under  the  Act.  That  was 
undoubtedly  decided  in  Bond  v.  Evans,  and  dis- 
tinguished in  Somerset  v.  Hart  and  in  Cartman's 
case  in  1896,  and  we  have  had  to  consider  similar 
points  on  more  than  one  occasion  with  regard  to 
the  Licensing  Act  during  the  last  two  or  three 
years.  On  the  other  hand,  there  are  cases  where 
we  have  had  to  consider  whether  or  not  it  was 
necessary  that  there  should  be  more  evidence  than 
a  sale  unauthorised  by  the  licensee  of  premises. 
An  illustration  of  that  is  Emory  v.  Nollotk 
(89  L.  T.  Rep.  100 ;  (1903;  2KB.  264)— I 
only  give  it  as  an  illustration — and  therefore 
no  one  can  say,  in  my  judgment,  that  under 
every  section  of  these  Licensing  Acts  it  is  depen- 
dent on  whether  the  sale  was  within  the  scope  of 
the  authority  or  not.  Then  it  was  pressed  upon 
us  that  the  case  of  Williamson  v.  Norris  decided 
that  the  servant  could  not  be  prosecuted  for  a 
sale  of  this  kind.  In  my  opinion,  Williamson  v. 
Norris  does  not  go  anything  like  as  far  as  that, 
and  nothing  of  the  kind  was  intended  to  be 
decided.  What  was  decided  as  an  inference  of 
fact  drawn  by  Lord  Russell  of  Killowen  and 
Wills,  J.  in  Williamson  v.  Norris  was  that  there 
was  no  sale  in  fact  by  the  man  at  all ;  that  he  was 
merely  a  servant  who  was  selling  his  master's 
liquors,  and  was  not  himself  purporting  to  sell 
anything.  It  is  quite  clear  (if  I  may  use  the 
expression)  that  Lord  Russell  never  meant 
to  deal  with  the  case  where  a  man  was  pur- 
porting to  sell  for  himself,  or  was  guilty 
of  some  improper  conduct  with  reference  to 
his  master  in  doing  so.  All  that  was  decided  in 
Williamson  v.  Norris  was  that  in  that  particular 
case  the  sale  was  not  a  sale  by  the  waiter,  but 
was  a  sale  by  the  kitchen  committee  of  the  House 
of  Commons.  I  have  no  hesitation  in  saying 
that,  in  my  opinion  (and  I  think  Lord  Russell  says 
the  same  thing),  under  sect.  3  of  this  Act  of 
1872,  if  a  servant  does  choose  himself  to  make 
a  contract  and  sell,  that  he,  not  being  a  licensed 
person,  is  liable  to  penalties  under  tne  section, 
and  it  is  not  immaterial  to  notice  in  this  case 
that  the  drayman  did  certainly  commit  what  was 
really  in  effect  an  offence  under  the  3rd  section. 
But  the  further  point  still  remains— Is  Smith 
liable  under  sect.  3  for  his  conduct?    In  my 
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opinion  the  magistrate  has  taken  the  correct  view 
of  this  particular  section  and  of  the  law  applic- 
able to  this  particular  case,  and  he  is  not  liable. 
As  to  the  facts,  first  I  desire  to  say  that,  with 
reference  to  any  question  of  unappropriated  beer 
being  put  into  the  waggon,  the  facts  were  clearly 
not  sufficiently  stated.  I  am  quite  sure  they  were 
never  intended  to  be  stated.  Although  there  is 
one  sentence  in  the  depositions  where  Mr.  Smith, 
when  examined,  did  say  that  one  particular  clerk, 
Low,  did  not  know  what  was  the  amount  of  beer 
put  in,  or  did  not  check  the  amount  of  beer 
put  in,  he  went  on  to  say  in  almost  the  next 
sentence  (every  word  of  which  was  read  to  us) 
that  another  man  did — a  man  named  Simpson. 
Now,  on  the  facts  stated  is  Smith  liable  ?  It 
appears  that  Smith  had  expressly  prohibited 
anyone  from  selling  to  persons  in  the  street,  and 
therefore  the  question  arises  whether  it  can  be 
said  that  he  is  liable  because  the  person  whom  he 
had  allowed  to  go  out  to  deliver  the  beer  to 
customers  who  had  ordered  it,  and  possibly — I 
say  '*  possibly."  as  I  do  not  want  in  any  way  to 
state  the  case  any  higher  than  Mr.  Danckwerts 
himself  puts  it — to  sell  beer  to  one  of  those 
customers,  if  he  acts  directly  against  the  order  of 
his  master  and  sells  beer  in  a  way  the  master  told 
him  not  to  do,  so  that  he  had  in  fact  no  authority 
to  do  it,  the  question  arises  whether  the  master  is 
liable  under  the  section  ?  In  my  opinion  he  is 
not,  on  the  facts  stated  in  this  case.  It  is  not  a 
case  of  delegated  authority,  it  is  not  one  of  that 
class  of  cases  to  which  Bond  v.  Evans,  Gartman's 
case,  and  Somerset  v.  Hart  are  instances,  one  one 
way  and  two  the  other,  of  delegated  authority ;  it 
is  a  case  where  the  business  must  be  carried  on  in 
this  kind  of  way,  for  it  cannot  be  contended  that 
a  person  in  the  position  of  manager  to  a  company 
can  go  out  and  deliver  all  the  beer  himself.  It 
seems  to  me  when  the  facts  show  that  the  man 
had  no  authority  to  do  that  which  he  did,  and  was 
expressly  forbidden  so  to  do,  that  it  is  not,  within 
sect  3,  a  sale  by  the  principal  when  the  man 
ffoee  and  improperly  makes  a  sale  in  the  street. 
For  these  reasons  I  think  the  case  is  not  governed 
by  the  authority  of  PletU  v.  Campbell  as  far  as 
the  sale  in  the  street  is  concerned  and  all  the 
authorities  cited  by  Mr.  Danckwerts.  Therefore 
the  appeal  must  be  dismissed. 

Lawbance,  J. — I  am  entirely  of  the  same 
opinion.  I  have  had  some  difficulty  in  finding 
out  from  the  case  what  exactly  is  intended  to  be 
raised  by  the  learned  magistrate ;  but,  on  look- 
ing carefully  at  it,  it  seems  to  me  perfectly 
clear  that  the  only  question  that  was  fought 
before  the  magistrate  was  the  question  of  the 
man  selling  to  people  in  the  street  the  beer  for 
which  he  was  summoned,  and  for  which  he  him- 
self was  fined.  The  whole  point  taken  before  the 
magistrate,  as  far  as  I  can  understand  the  case  as 
stated  by  him,  was  that  in  respect  to  the  selling 
to  these  people  in  the  street  the  respondent  was 
liable.  That  is  the  whole  question  which  was 
decided.  No  doubt  a  point  was  taken,  because  the 
case  states :  "  On  the  part  of  the  appellant  it 
was  contended  before  me  that  the  respondent  was 
liable  for  the  acts  of  the  drayman,  and,  being  so 
responsible,  had,  through  such  drayman,  sold  beer 
by  retail  at  a  place  not  covered  by  his  retail 
licence,  and,  further,  that  the  respondent  had 
committed  an  offence  against  sect.  3  of  the 
Licensing  Act  1872  " ;  but  the  main  struggle  un-  I 
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doubtedly,  as  far  as  one  can  make  out  from  the 
case,  seems  to  refer  to  something  else — it  refers  to 
sales  of  beer  in  the  street  by  the  drayman.  There 
is  no  doubt  whatever  about  that.  The  whole 
evidence  (and  I  have  looked  at  the  case  carefully) 
is  direoted  to  the  point  as  to  what  the  duty  of  the 
drayman  was,  the  manner  in  which  the  books 
were  kept  showing  exactly  the  beer  sent  out,  and 
the  particular  customers  to  whom  the  beer  was 
to  be  delivered.  In  accordance  with  the  orders  of 
the  master,  a  special  clerk  checks  these  before 
the  dray  goes  out,  and  somewhere  in  the  case  it 
is  found  that  the  names  of  the  two  people  never 
appeared  in  the  books  at  all.  As  I  understand 
it,  it  is  said  that  that  shows  he  had  authority  to 
sell  it.  It  is  said  that,  notwithstanding  his  duty 
was  to  deliver  the  beer  to  the  customers  who  had 
ordered  beer,  he  sold  beer  to  other  people,  and 
that  therefore  the  respondent  is  liable.  That 
seems  to  me  to  be  the  whole  question  in  this  case. 
Now,  what  were  the  drayman's  duties  P  His 
duties,  according  to  the  evidence,  were  to  deliver 
beer  sent  out  according  to  an  account  kept  by  the 
clerk,  and  if  those  people  were  not  in,  or  if  for 
any  reason  he  could  not  deliver  the  beer,  it  is 
found  as  a  fact  in  the  case  that  it  was  his 
duty  to  bring  the  beer  back  to  the  brewery. 
It  seems  to  me  those  were  really  what  his 
duties  were — viz.,  to  deliver  beer  which  was 
ordered,  and  under  no  circumstances  to  sell  beer 
on  behalf  of  his  master  in  the  street.  It  is  quite 
true  that  strict  injunctions  had  been  given  to 
him  not  to  sell  beer ;  but  of  course,  if  he  was 
acting  within  the  scope  of  the  employment,  that 
would  be  no  answer ;  he  would  then  be  liable 
on  the  principle  of  Limpus  v.  London  General 
Omnibus  Company.  There  strict  injunctions 
were  given  to  a  man  not  to  do  this,  that,  or  the 
other — not  to  race.  He  did  race  and  had  an 
accident,  and  it  was  held  that  the  company  were 
liable,  because  he  was  carrying  out  what  he  was 
sent  out  to  do — viz.,  to  drive  an  omnibus — and 
therefore  they  we**e  liable.  The  case  on  the  other 
side,  with  regard  to  the  liability  for  the  acts  of  a 
servant,  is  a  case  where  a  police  constable  who  was 
employed  by  a  railway  company  had  orders  not  to 
take  persons  into  custody  unless  it  was  to  put  an 
end  to  an  affray  going  on  in  the  station.  There  had 
been  an  assault  in  the  station ;  it  was  over,  but  he 
took  one  man  into  custody  afterwards.  It  was 
held  that  the  company  were  not  liable  because 
his  duties  were  exceeded.  Those  two  oases — one 
on  one  side  and  one  on  the  other — deal  with  the 
question,  which  is  very  often  a  difficult  question, 
as  to  the  responsibility  of  persons  through  acts  of 
their  servants.  Ic  this  case,  in  my  judgment, 
this  man  was  agent  only  for  the  purpose  of 
delivering  beer  and  not  for  the  purpose  of  selling 
beer,  and  under  no  circumstances  could  the 
respondent!  be  made  liable  for  what  was  done  in 
this  case.  That  being,  in  my  judgment,  the  prin- 
cipal ground  upon  whioh  the  case  was  fought 
before  the  learned  magistrate — certainly  the 
whole  point  to  whioh  the  whole  evidence  was 
directed  at  the  time,  no  other  evidence  being 
given  except  as  to  five  cases,  I  think,  which  were 
stated  by  the  magistrate,  of  sales  in  the  street — 
I  agree  with  the  conclusion  arrived  at  by  my 

Lord'  Appeal  dismissed. 

Solicitors :    Maitlands,    Peckham,    and    Co, ; 
Skeioes-Coz,  Nash,  and  Co. 
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Tuesday,  Oct.  24, 1905. 

(Before  Lord  Alvbrstonb,  O.J.,  Wills, 
Kennedy,  Walton,  and  Ohannell,  JJ.) 

Rex  v.  Yasby  and  Lally.  (a) 

Statute  —  Interpretation — Intention  of  statute — 
Suppression  of  words  —  Amending  statute — 
Salmon  river — Poisoning — Malicious  Damage 
Act  1861— Salmon  Fishery  Act  1873—24  &  25 
Viet.  c.  97,  s.  32—36  &  37  Vict  c.  71,  s.  13. 

Effect  is  to  be  given  to  the  manifest  intention  of  a 
statute,  and  if,  in  order  to  make  that  intention 
effective,  it  is  necessary  to  suppress  words  in  the 
statute,  the  words  must  be  suppressed. 

It  was  intended  by  sect.  13  of  the  Salmon  Fishery 
Act  1873  to  extend  the  provisions  of  the  Malicious 
Damage  Act  1861,  which  make  penal  the 
poisoning  of  fish  ponds  and  waters  in  which 
there  is  a  right  of  private  fishery,  to  salmon 
rivers.  But,  by  reason  of  its  faulty  drafting, 
sect  13  of  the  Salmon  Fishery  Act  1873  cannot 
be  applied  in  its  integrity  to  sect  32  of  the 
Malicious  Damage  Act  1861. 

Held,  that  sect.  13  must  be  read  so  as  to  give  effect 
to  its  obvious  intention,  and  that  that  intention 
is  to  make  poisoning  a  salmon  river  a  criminal 
offence. 

Case  stated  for  the  opinion  of   the  Court  for 
Crown  Cases  Reserved  by  Grantham,  J. 

1.  John  Thomas  Vasey  and  Joseph  Lally  were 
convicted  before  me  at  the  Midsummer  Assizes 
1905  for  the  county  of  Durham  upon  an  indict- 
ment under  24  &  25  Yict.  o.  97,  s.  32,  and  36  & 
37  Yict.  c.  71,  8.  13,  charging  them  with  having 
"  on  the  18th  day  of  June  1905,  at  the  parish 
of  Wolsingham  in  the  county  of  Durham  unlaw- 
fully and  maliciously  put  a  quantity  of  lime  into 
Bradley  Burn,  a  tributary  of  a  certain  salmon 
river  called  the  river  Wear  there  situate,  with 
intent  thereby  to  destroy  the  fish  then  being  in 
the  said  tributary  of  the  said  salmon  river." 

2.  Judgment  was  postponed,  and  the  prisoners 
were  discharged  upon  their  own  recognisances 
of  bail  to  appear  and  receive  judgment  when 
called  upon. 

3.  All  the  facts  necessary  to  support  the  indict- 
ment were  proved.  But  a  question  was  raised  as 
to  the  effect  of  the  sections  under  which  the 
indictment  was  laid. 

4.  Those  sections  are  in  the  terms  following : — 

24  &  25  Yict.  c.  97 : 

Seot.  32.  Whosoever  shall  unlawfully  and  maliciously 
out  through,  break  down,  or  otherwise  destroy  the  dam, 
floodgate,  or  sluioe  of  any  fishpond,  or  of  any  water 
whioh  shall  be  private  property  or  in  which  there  shall 
be  any  private  right  of  fishing,  with  intent  thereby  to 
take  or  destroy  any  of  the  fish  in  suoh  pond  or  water, 
or  so  as  thereby  to  cause  the  loss  or  destruction  of  any 
of  the  fish,  or  shall  unlawfully  and  maliciously  put  any 
lime  or  other  noxious  material  in  any  suoh  pond  or 
water  with  intent  thereby  to  destroy  any  of  the  fish  that 
may  then  be  or  that  may  thereafter  be  put  therein,  or 
otherwise  destroy  the  dam  or  floodgate  of  any  mill  pond, 
reservoir,  or  pool,  shall  be  guilty  of  a  misdemeanour, 
and  being  oonvioted  thereof  shall  be  liable  at  the  discre- 
tion of  the  court  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years,  or  to  be  imprisoned  with  or 

la)  Beported  by  A.  A.  Bethuns,  Esq.,  Barrliter-at-Law. 


without  solitary  confinement,  and,  if  a  male  under  the 
age  of  sixteen  years,  with  or  without  whipping. 

36  &  37  Yict.  c.  71 : 

The  provisions  of  the  32nd  seotion  of  the  Malicious 
Injuries  to  Property  Aot(a),  so  far  as  they  relat*  to 
poisoning  any  water  with  intent  to  kill  or  destroy  fiih 
shall  be  extended  and  apply  to  salmon  rivers  at  if  the 
words  "  or  in  any  salmon  river "  were  inserted  in  the 
said  seotion  in  lieu  of  the  words  "  private  rights  of 
fishery  "  after  the  words  "  noxious  material  in  any  suoh 
pond  or  water." 

5.  The  question  for  the  decision  of  the  court  is 
whether,  having  regard  to  the  apparent  inconsis- 
tency of  its  language,  the  latter  section  is  effectire 
to  extend  the  provisions  of  the  former  section  to 
salmon  rivers,  for,  although  there  is  no  doubt  as 
to  the  object  of  the  section,  it  Beems  impossible  to 
make  the  section  of  the  amended  Act  read  gram- 
matically when  altered  as  directed  by  the  amend- 
ing section. 

Mitchell- Inne 8  for  the  Crown.— The  only  way 
to  give  effect  to  the  amending  Act  is  to  read  it  as 
if  the  section  ended  at  the  words  "  salmon  rivers.1' 
It  is  a  principle  of  construction  that,  if  it  is  neces- 
sary to  suppress  words  in  a  statute  in  order  that 
the  enactment  may  be  intelligible,  the  words  may 
be  suppressed : 

Maxwell  on  the  Construction  of  Statutes,  4th  edit, 
p.  344. 

Words  *7hich  are  immaterial  may  be  discarded : 

Salmon  v.  Duncombe,  55  L.  T.  Rep.  446 ;  11  App> 
Cas.  627. 

It  is  obviously  intended  by  the  Salmon  Fishery 
Act  1873  to  make  penal  the  poisoning  of  salmon 
rivers  just  as  the  Malicious  Damage  Act  1861 
makes  penal  poisoning  ponds  and  waters  in 
which  there  are  private  rights  of  fishery.  Sect  13. 
if  construed  strictly,  would  make  sect  32  of 
the  Malicious  Damage  Act  1861  unintelligible. 
But  inasmuch  as  the  result  of  the  suppression 
of  the  words  after  "  salmon  rivers  "  would  be  to 
make  Beet.  32  of  the  Malicious  Damage  Act  1861 
read  as  if  salmon  rivers  had  been  originally 
included  in  the  Btatute,  so,  to  give  effect  to 
the  intended  amendment,  sect.  13  of  the 
Salmon  Fishery  Act  1873  must  be  read  as  ending 
at  the  words  "  salmon  rivers."  He  referred 
also  to 

Stone  v.  Yeovil,  34  L.  T.  Rep.  871 ;  1  C.  P.  Div.  691 ; 
Ourtis  v.  Stovin,  60  L.  T.  Rep.  772 ;  22  Q.  B  Div. 
513. 

No  counsel  appeared  for  the  prisoners. 

Lord  Alvbrstonb,  C.J. — In  this  case,  which 
has  been  very  ably  argued  before  us,  we  have  no 
doubt  that  effect  should  be  given  to  the  principle 
of  construction,  the  authority  for  which  has  been 
cited  to  us.  If  the  effect  of  following  strictly  the 
directions  of  the  amending  statute  would  be  to 
create  a  difficulty  in  construing  seot.  32  of  the 
Malicious  Damage  Act  1861,  the  words  which 
create  the  difficulty  may  be  disregarded.  The 
authorities  cover  a  long  period,  and  the  latest 
decision  is  embodied  in  the  judgment  of  Lord 
Hobhouse  in  Salmon  v.  Duncombe  (11  A.  C,  at 
p.  635).  We  have  to  see  what  it  is  that  the  amend- 
ing statute  requires  to  be  modified.  The  object  of 
the  statute  is  abundantly  clear ;  it  was  intended  by 

(a)  The  short  title  of  this  Aot  is  now  the  MslicioM 
Damage  Aot  1861  Short  Titles  Act  1896  (59  *  60  Vict, 
o.  14). 
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it  to  apply  the  provisions  of  the  Malicious  Damage 
Act  1861  to  salmon  rivers.  To  work  ont  this  inten- 
tion, the  drafts  man  adopted  the  method  of  pre- 
scribing words  which  were  to  be  used  in  lieu  of 
certain  other  words  in  the  section,  forgetting  that 
the  words  "  private  rights  of  fishery,"  which  occur 
in  the  earlier  part  of  the  section,  are  not  descrip- 
tive of  the  property  to  be  protected,  but  are  only 
descriptive  of  the  ponds  and  waters  to  which  the 
Btatuto  is  to  extend.  The  offence  is  putting 
noxious  material  into  such  ponds  or  water.  If 
the  words  of  the  amending  section  are  applied 
strictly,  it  is  quite  clear  that  the  manifest  inten- 
tion of  the  statute  would  be  defeated,  but  if  the 
instruction  to  insert  the  words  "  salmon  rivers  " 
in  the  place  indicated  is  disregarded,  the  result 
aimed  at  by  the  amendment  is  attained. 

Wills,  J. — The  difficulty  is  purely  formal.  It 
is  impossible  to  doubt  what  the  intention  of  the 
statute  is ;  it  is  to  extend  the  Malicious  Damage 
Act  1861  to  salmon  rivers.  It  is  necessary  to 
expand  the  previous  antecedent  provisions.  The 
words  "  private  rights  of  fishery '  do  not  occur  at 
all  after  "  noxious  material  in  any  such  pond  or 
water,"  and  I  think  that  the  draftsman  must  have 
had  in  his  mind  the  class  of  property  which  is 
protected  by  the  section.  No  meaning  can  be 
given  to  the  section  if  it  is  amended  as  directed 
by  the  amending  section,  but,  as  the  purview  of 
the  amendment  can  be  gathered  without  reason- 
able doubt,  it  does  not  matter  what  words  are 
omitted  in  order  to  make  an  intelligible  enact- 
ment. 

Kennedy,  J. — I  agree. 

Walton,  J. — I  am  of  the  same  opinion. 

Channbll,  J. — Quod  hserit  in  littera  hserit  in 
cortice.    I  am  of  the  same  opinion. 

Conviction  affirmed. 

Solicitors:  Belfrage  and  Co.,  for  Halcro  and 
Raine,  Sunderland. 


Thursday,  Nov.  9, 1905. 

(Before   Lord   Alvbrstonb,  O.J.,   Wills, 
Dabling,  Walton,  and  Jblf,  JJ.) 

Rbx  v.  Palin.  (a) 

Criminal  law — Falsification  of  accounts  —  False 
entry — Document  not  property  of  employer- 
Servant's  booh — Falsification  of  Accounts  Act 
1875  (38  &  39  Vict.  c.  24),  s.  1. 

A  per$on  does  not  commit  an  offence  under  the 
Falsification  of  Accounts  Act  1875  by  making 
a  false  statement  in  a  document  which  is  his  own 
property.  The  act  made  penal  under  that  statute 
is  the  falsification  by  a  clerk,  officer,  or  servant  of 
an  account  in  a  book  or  document  belonging  to 
or  in  the  possession  of  his  employer. 

The  facts  of  this  case,  stated  for  the  opinion  of 
the  court  by  the  chairman  of  the  Lancashire 
Quarter  Sessions,  were  as  follows : — 

The  prisoner  was  a  gamekeeper  whose  duty  it 
was  to  account  to  the  head  keeper  for  rabbits 
disposed  of  by  him.  He  gave,  on  the  13th  July 
1905,  to  the  head  keeper  a  paper,  purporting  to 
be  an  account,  on  which  he  nad  entered  twenty - 
two  rabbits  as  having  been  delivered  to  a  certain 

(a)  fieported  by  A.  A  Bbtbunb,  Esq.,  Barrister- at-Law. 


tenant  of  his  master,  whereas  h6  had  not  delivered 
the  rabbits  as  he  pretended.  He  was  indicted 
under  the  Falsification  of  Accounts  Act  1875 
(38  &  39  Yict.  o.  24),  s.  1  (2),  for  that  he  unlawfully, 
wilfully,  and  with  intent  to  defraud  did  make 
and  concur  in  making  a  certain  false  entry  in  a 
certain  account,  to  wit,  an  account  of  certain 
rabbits,  &c. 

Counsel  for  the  prisoner  objected  that,  as  there 
was  no  evidence  that  the  account  alleged  to  have 
been  falsified  was  the  property  of  the  master, 
the  prisoner  could  not  be  convicted  under  the 

statute. 

The  chairman  overruled  the  objection,  and,  the 
prisoner  having  been  convicted,  stated  the  case. 

The  question  for  the  court  was  whether  the 
prisoner  was  rightly  convicted  on  the  indictment. 

The  prisoner  was  not  represented. 

Falsification  of  Accounts  Act  1875  (38  &  39 
Vict.  c.  24),  s.  1 : 

If  any  clerk,  officer,  or  servant,  or  any  person  em- 
ployed or  acting  in  the  capacity  of  a  elerk,  officer,  or 
servant,  shall  wilfully  and  with  intent  to  defraud 
destroy,  alter,  mutilate,  or  falsify  any  book,  paper, 
writing,  valuable  security,  or  account  whioh  belongs  to 
or  is  in  the  possession  of  his  employer,  or  has  been 
received  by  him  for  or  on  behalf  of  his  employer,  or 
shall  wilfully  and  with  intent  to  defraud  make  or 
concur  in  making  any  false  entry  in  or  omit  or  alter  or 
concur  in  omitting  or  altering  any  material  particular 
from  or  in  any  such  book  or  any  document  or  aooount, 
then  in  every  such  ease  the  person  so  offending  shall  be 
guilty  of  a  misdemeanour. 

George  Elliott  for  the  Grown.  —  It  is  not 
necessary  to  allege  or  to  prove  that  the  document 
falsified  is  the  property  of  the  master.  The 
offence  is  making  a  false  account,  and  a  false 
account  may  be  made  by  a  olerk  or  servant  in  his 
own  book,  or  on  hiB  own  paper,  and  if  it  is  a  false 
statement,  made  for  the  purpose  of  deceiving  his 
employers,  he  is  liable  under  the  statute.  "  Such 
book  'mentioned  in  the  latter  part  of  the  section 
means  a  book  whioh  belongs  to  the  master,  but 
the  section  then  deals  witn  "any  document." 
He  referred  to  24  &  25  Yict.  c.  96,  ss.  81,  82. 

Lord  Alvbbstonb,  G.J. — We  are  all  agreed 
that  this  conviction  cannot  stan  d.  Without  express- 
ing any  opinion  as  to  the  effect  of  sect.  83  of 
24  &  25  Yict.  c.  96,  which  it  is  suggested  is 
analogous,  I  would  point  out  that  that  statute 
only  deals  with  the  mutilation  of  the  books  of 
corporations.  In  considering  this  case,  we  must 
bear  in  mind  the  preamble  to  the  statute  38  & 
39  Yict.  c.  24,  which  clearly  shows  that  the 
statute  is  intended  to  prevent  the  falsification  by 
servants  of  their  masters*  books.  Under  the  first 
part  of  the  section  the  book  or  account  must 
belong  to  the  employer ;  but  it  is  argued  that, 
though  the  book  which  is  mentioned  in  the 
second  part  must  belong  to  the  master,  "any 
document "  may  apply  to  a  document  belonging 
to  the  servant.  I  do  not  think  that  that  is  the 
effect  of  the  enactment. 

Wills,  J. — 1  am  of  the  same  opinion.  The 
earlier  part  of  the  section  deals  with  exactly  the 
same  area  of  documents  as  the  latter  part,  exoept 
that  the  word  "  documents  "  is  used  only  in  the 
latter  part.  It  cannot  be  that,  while  for  the 
purposes  of  the  first  part  of  the  section  it  should 
be  necessary  to  prove  that  the  "  book "  is  the 
property  of  the  master,  for  the  purposes  of  the 
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second  part  the  mere  trivial  paper  may  be  the 
property  of  the  servant. 

Darling,  J. — I  agree. 

Walton,  J. — I  concur. 

Jblp,  J.-I  concur.  Conviction  quashed, 

Solicitors:    W.  E.  and  E.   H.  Tremellen,   for 
Baldwin,  Weeks,  and  Baldwin,  Clitheroe. 


HOUSE    OF   LORDS. 

Nov.  27  and  Dee.  15, 1905. 

(Before  Lords  Macnaghtbn,  Robertson,  and 

Lindlbt.) 

Manchester  Carriage  and  Tramways  Com- 
pany v.  Swinton  and  Pbndlebuby  Urban 
District  Council,  (a) 

on  apfbal  from  the  court  of  affbal  in 

ENGLAND. 

Tramway — Purchase  by  local  authority — Depot 
outside  district  of  local  authority — "  Suitable  to 
and  used  .  .  .  for  the  purposes  of"  the 
undertaking — Liability  to  purchase  —  Tram- 
ways Act  1870  (33  &  34  Vict.  c.  78),  s.  43. 

By  sect.  43  of  the  Tramways  Act  1870  it  is  pro- 
vided that  "  Where  the  promoters  of  a  tramway 
in  a  district  are  not  the  local  authority,  the 
local  authority  .  .  .  may  .  .  .  by  notice 
in  writing  require  such  promoters  to  sell,  and 
thereupon  such  promoters  shall  sell  to  them  their 
undertaking,  or  so  much  of  the  same  as  is  within 
such  district  .  .  .  and  all  lands,  buildings, 
works,  materials,  and  plant  of  the  promoters 
suitable  to  and  used  by  them  for  the  purposes  of 
their  undertaking  within  such  district" 

A  local  authority  gave  notice  to  a  tramway  com' 
pany  that  they  were  required  under  the  above 
section  to  sell  to  them  so  much  of  their  works 
and  undertaking  as  was  within  the  district  of  the 
local  authority. 

The  company  were  also  the  owners  of  a  large  depot 
situated  outside  the  boundary  of  the  district, 
which  was  found  by  an  arbitrator  to  be  "  used 
with  and  suitable  to  "  the  undertaking  within 
the  district. 

Held  (reversing  the  judgment  of  the  court  below), 
that  the  local  authority  could  be  compelled  to 
purchase  the  depot. 

The  words  "within  such  district"  qualify  the 
word  "  undertaking,"  and  not  the  words  "  lands, 
buildings,  works,  materials,  and  plant  of  the 
promoters." 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(CoJiins,  M.R.,  Stirling  and  Mathew,  L.J  J.), 
reported  21  Times  L.  Rep.  91,  who  had  reversed 
a  decision  of  Channell,  J.,  reported  90  L.  T. 
Rep.  795,  upon  a  special  case  stated  by  an 
arbitrator. 

The  facts  appear  fully  in  the  report  of  the  case 
before  Channel!,  J.  and  in  the  judgment  of  Lord 
Macnaghten. 

Moulton,  K.C.,  Astbury,  K.C.,  Eldridge,  and 
Bandars  appeared  for  the  appellants. 

Balfour  Browne,  K.C.,  Pickford,  K.C.,  and  G, 
Rhodes  for  the  respondents. 

'a)  Reported  by  0.  E.  Maldin,  Esq.,  B*rrister-»*-L*w. 


At   the   conclusion   of   the   arguments  their 
Lordships  took  time  to  consider  their  judgment 

Dec.  15. — Their  Lordships  gave  judgment  as 
follows  :— 

Lord  Macnaghtkn. — My  Lords:  Notwith- 
standing  the  decision  of  the  Court  of  Appeal  and 
a  certain  hesitation  on  the  part  of  the  learned 
judge  of  first  instance,  which  led  the  Court  of 
Appeal  to  think  that  they  were  about  to  "  gi?o 
effect  to  his  real  opinion"  by  overruling  the 
judgment  which  he  had  pronounced,  it  does  not 
appear  to  me  that  this  case  is  one  of  any  great 
difficulty.  The  question  is.  raised  on  an  award 
stated  in  the  form  of  a  special  case.  The  arm- 
trator,-who  was  appointed  by  the  Board  of  Trade, 
was  the  late  Sir  Frederick  Bramwell,  a  gentleman 
admittedly  of  extreme  ability  and  of  great 
experience  in  arbitrations  of  this  sort  The 
parties  to  the  controversy  were,  on  the  one  hand, 
the  Swinton  and  Pendlebury  Urban  District 
Council  and,  on  the  other,  the  Manchester  Car- 
riage and  Tramways  Company  Limited,  who  were 
(within  the  meaning  of  the  Tramways  Act  1870) 
promoters  of  a  tramway  in  the  district  of  the 
Swinton  Council.  The  tramway  under  statutory 
powers  and  obligations  was  worked  by  the  tram- 
way company  in  connection  with  tramways  con- 
structed dv  the  Salf ord  Corporation,  and  by  them 
leased  to  the  company.  In  this  way  the  tramway 
in  question  formed  part  of  a  continuous  or 
through  line  to  Manchester.  Adjoining  the 
Salford  main  line  about  a  mile  or  three-quarters 
of  a  mile  from  the  limits  of  the  district  of  the 
Swinton  Council  the  tramway  company  had  two 
depots,  known  as  the  Ford-lane  depot  and  Church- 
street  depot.  On  the  22nd  Jan.  1901  the  Swinton 
Council  duly  gave  notice  to  the  tramway  company 
that  they  were  required  to  sell  to  the  council, 
under  the  conditions  and  in  the  manner  provided 
by  sect.  43  of  the  Tramways  Act,  so  much  of  their 
undertaking  as  was  within  the  district  of  the 
Swinton  Council.  On  receiving  the  prescribed 
notice,  the  promoters  are  bound  to  sell  to  the 
local  authority  "  their  undertaking  or  so  much  of 
the  same  as  is  within "  the  "  district,"  and  the 
purchasing  authority  is  bound  to  pay  "  the  then 
value  " — that  is,  I  think,  the  value  at  the  date  of 
notice  (exclusive  of  any  allowance  for  past  or 
future  profits  of  the  undertaking  or  any  com- 
pensation for  compulsory  sale  or  other  considera- 
tion whatever)  of  the  tramway  and  all  lands, 
buildings,  works,  material,  and  plant  of  the  pro- 
moters suitable  to  and  used  by  them  for  the 
purposes  of  their  undertaking  within  Buch  dis- 
trict The  value  is  to  be  determined,  in  case  of 
difference,  by  arbitration.  What  the  arbitrator 
has  to  find  is  the  value  to  the  promoters,  not  the 
value  to  the  purchasing  authority.  Nor  are  the 
promoters  under  any  obligation,  as  the  Court  of 
Appeal  seems  to  have  thought,  to  make  a  good 
title  to  the  adjuncts  and  accessories  for  which  the 
purchasing  authority  has  to  pay.  If  their  title 
be  infirm,  if  their  tenure  be  insecure,  or  their 
possession  precarious,  the  arbitrator,  no  doubt, 
would  take  that  into  consideration  in  determining 
value,  but  the  purchasers  must  pay  the  valoe  of 
their  adjuncts  and  accessories  to  the  promoters 
whatever  it  was  at  the  date  of  the  notice,  even 
although  they  may  be  of  little  or  no  value  to  the 
purchasing  authority.  The  notice  of  Jan.  1901 
was  given  at  the  instance  of  the  Salford  Oorpo- 
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ration.    Their  lease  to  the  tramway  oompany  was 
then  about  to  expire.    On  its  expiration  they  pro- 
posed to  work  a  combined  system  of  tramways 
through  Swinton  and  Salford  as  one  undertaking, 
and  to  work  it  by  electricity  instead  of  using 
horse-power.    As  the  persons  really  interested  in 
the  purchase  under  an  arrangement  sanctioned 
by  Parliament,    they  represented   the    Swinton 
Council  in  all  the  negotiations  and  proceedings 
consequent  upon   their  notice  to  the  tramway 
company.    After  a  protracted  hearing  of  much 
evidence,  the  arbitrator  made  his  award  on  the 
28th  May  1903.    The  award  sets  out  with  minute 
and  perhaps  unnecessary  detail  the  relative  Acts 
of  Parliament  and  orders,  and  the  result  of  the 
evidence  as  to  the  two  depots.    And  then  there  is 
a  passage  which  seems  to  me  to  be  not  immaterial, 
having  regard  to  the  view  taken  by  the  Court  of 
Appeal — "and  pay   for    the   actual    tramways 
within  their  districts."    But  they  contended  that 
under  sect.  43  they  were  not  compellable  to  pur- 
chase either  the  Ford-lane  or  the  Church-street 
depot,  on  the  ground  that,  even  if  such  depots  or 
either  of  them  were  suitable  to  and  used  by  the 
tramway   company    for  the    purposes    of    their 
tramways,    they    were   both   of  them    situated 
geographically  without  the  district  of  the  council, 
and  that  the  said  section  only  made  it  obligatory 
upon  the  local  authority  to  purchase  that  which 
was  within  their  district.    Counsel  for  the  tram- 
way company   contended    that,  if   such   depots 
were  in  fact  suitable  to  and  used  with  their  under- 
taking within  the  council's  district,  the  council 
were  under  the  said  section  compellable  to  pur- 
chase them,  although  the  depots  themselves  were 
outside  the  district.    "  I  was  asked,"  the  arbitrator 
adds,  "by  counsel  for  the  council  to  state  my 
award  in   the  form  of  a  special   case  for  the 
opinion    of    the    court    on    this    point."     Now, 
stopping  there,  it   seems   to   me   that  nothing 
can  be  plainer  than  this — that   one  question, 
and  one  question  only,  was  intended  to  be  raised 
by  the  special  case.    It  is  quite  true  that  the  arbi- 
trator does  not  follow  throughout  this  introductory 
statement  the  exact  language  of  the  section.    In 
the  earlier  part  he  follows  it  literally.    In  the 
latter  part  be  substitutes  the  expression  "  used 
with "  for  the  words  "  used  for  the  purpose  of." 
In  my  opinion,  that  is  a  mere  slip — a  very  natural 
slip— a  slip  which  the  arbitrator,  if  his  attention 
had  been  called  to  it,  would  have  been  entitled  to 
correct.   Nor  can  I  see  that  in  this  particular  case 
there  can  be  any  difference  in  meaning  between 
the  two  expression 8.    If  a  thing  is  suitable  to 
and  used  with  a  tramway  I  am  unable  to  imagine 
how  the  person  or  company  so  using  it  can  avoid 
using  it  lor  the  purposes  of  the  tramway.    By 
what  perverse  ingenuity  could  it  be  used  other- 
wise P    Then  we  come  to  the  award.    The  arbi- 
trator awards  and  finds  "as  a  fact  that  the 
Ford-lane  depot,   although  in  a  limited  sense 
used  with  the  undertaking  of  the  tramway  oom- 
pany within  the  district  of  the  council,  is  not 
suitable  to  suoh  undertaking."    Then  he  adds : 
"I  further  award  and  find  as  a  fact  that  the 
Church-street  depot  was  used  with  and  is  suit- 
able to  the  said  undertaking."    Then,  following 
accurately  the  words  of  the  section  he  finds  the 
value  of  the  tramways  and  "  of  all  lands,  build- 
ings, works,  materials,  and  plant  of  the  Man- 
chester Carriage  and  Tramways  Company  suit- 
able to  and  used  by  them  for  the  purposes  of  the 


undertaking."    He  finds  separately  (a)  the  value 
of  the  tramway  lines ;  (6)  the  value  of  the  land 
and    buildings   constituting    the    Church- street 
depot  and  the  tramway  lines  therein  and  the 
tramway  line  in  Church-street  leading  into  the 
depot;    and  (c)  the  value  of   the  fixtures  and 
fittings  in  and  upon  the  Church- street  depot  as 
per  the  valuation  thereinbefore  referred  to.    The 
total  was  49,006Z.    But  the  arbitrator  adds  that, 
should  the  court  be  of  opinion  that  the  council 
were  not  compellable  to  purchase  or  pay,  for  the 
Church-street  depot,  then   the  last  two  items, 
which  amounted  together  to  24,3172.,  were  to  be 
deducted,  and  the  value  was  to  be  reduced  to 
24,6892.    The   learned   judge    of    first  instance 
answered  the  question  in  favour  of  the  tramway 
oompany.    The  answer  of  the  Court  of  Appeal 
was  in    favour  of   the  Swinton    Council.    The 
learned  Lords  Justices  of  the  Court  of  Appeal 
inferred  from  the  variation  in  language  to  which 
I  have  referred  that  there  was  some  ambiguity 
in  the  award,  and  that  the  arbitrator  had  it  in 
his  mind  to  submit  to  the  court  some  question 
of   law   which  he  certainly  did  not  formulate, 
and  which  the  learned  counsel  for  the  Swinton 
Council  candidly  admitted  that  he  did  not  ask 
him  specifically  to  state.     What  that  question 
could  possibly  have  been  I  am  unable  to  imagine. 
The  question  of  ueer  was  a   mere  question  of 
fact.    The  question  of   suitability  was  a  mere 
question  of   fact.     Both    those   questions    had 
been  answered  by  the  arbitrator,  and  answered, 
your  Lordships  will  observe,  as  questions  of  fact 
in  favour   of  the  Swinton  Council.    The  only 
question  which  the  arbitrator  reserved — the  ques- 
tion  depending  on  geographical  position — was 
not  argued  seriously   at  your  Lordships'  Bar. 
It  was  determined  in  favour  of  the  appellants 
by   the   learned  judge  of   first  instance.    The 
Court  of  Appeal  apparently   did   not  think  it 
worth  discussing.    And,  speaking  for  myself,  I 
do  not  think  that  it  is  open  to  argument.    The 
learned  Lords  Justices  in  the  Court  of  Appeal 
seem   to  have  been   much  impressed   with  the 
consideration  that  the  arbitrator  was  a  gentle- 
man   of   much    experience    and   ability.    They 
thought  it  most   unlikely   that  he  should  have 
made  a  slip  or  a  blunder,  as  they  termed  it,  and 
therefore  they  came  to  the  conclusion  that  he 
must  have  meant  something  by  the  change  in  his 
language.     Well,  persons   of   the  greatest  expe- 
rience and  ability  do  make  slips  sometimes,  and 
I  must  say  that  I  should  have  thought  it  much 
more  likely  that  a  man  of  experience  and  ability 
should  make  a  slip  than  that  an  v  body  of  common 
sense  in  a  serious  document,  and  after  much  con- 
sideration, should  present  to  the  court  a  conun- 
drum in  the  form  of  a  cryptogram.    It  is  not, 
perhaps,  uninstructive   to    find    that   both    the 
learned  and  experienced  counsel  in  their  address 
to  the  arbitrator  made  just  the  same  slip,  if 
it   be    a   slip,  and    that    the    learned    counsel 
for   the   Swinton    Council  was,  if  I  may   ven- 
ture to  say  so,  the  first  offender.    I   therefore 
move  your   Lordships  that  the  order  appealed 
from     be     reversed,    and    that    the    order    of 
Channell,  J.  be  restored  with  costs  both  here  and 
below. 

Lord  Robeetson.— My  Lords:  It  is  certain 
that  in  this  special  case  the  arbitrator  directly, 
expressly,  and  formally  states  one  point  for  the 
opinion  of  the  court.    It  is  certain  that  no  other 
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point  is  directly,  expressly,  or  formally  stated  by 
aim,  or  indeed  stated  at  all.    The  most  that  can 
be  said,  or  has  been  said,  is  that  it  is  to  be 
inferred  from  his  having  mentioned  certain  things 
which  would  be  relevant  to  the  consideration  of 
another   question,    that    he  really    intended  to 
submit  that  other  question.     To  this  there  seem 
to  me  to  be  several  answers,  and  the  first  is  that 
the  arbitrator  has  shown  by  the   structure  of 
his   special  oase  that   his    way   of    stating    a 
point  for   decision  was   to  state  it  directly  or 
expressly,  and  I  must  say  that  I  think  this  con- 
clusive.   But,  secondly,  even  if  it  were  permissible 
to  infer  that  the  arbitrator  really  intended  to 
submit  a  further  point  from  his  having  mentioned 
things  relevant  for  its  discussion,  it  must  be 
remembered  (and  has  been  forgotten)  that  this  is 
not  merely  a  special  case,  but  an  award,  and 
many  things  are  relevant  to  the  award,  and  of 
a   kind  usually  inserted    in    an    award,  which 
may  not  bear  on  the  point  submitted  for  decision. 
This  special  oase  is  presented  not  under  sect.  19. 
of  the  Arbitration  Act,  which  provides  for  special 
cases  pure  and  simple,  but  under   sect.  7  (6), 
which  provides  for  awards  being  stated  in  the 
form  of  a  special  case.    Now,  it  cannot  be  affirmed 
of  all  that  is  set  out  in  this  special  case  that  it 
is  relevant,  either    to  the  question   admittedly 
stated,  or  to  the  question  which  it  is  now  sought 
to  evolve  out  of  it ;  and  the  reason  is  that  the 
document  serves  the  double  purpose  of  award  and 
special  case.    Even  if  all  the  passages  in  the 
award  which  are  founded  on  by  the  respondents 
could  be  pressed  into  their  service,  they  are  ulti- 
mately confronted  with  the  difficulty  that  the 
arbitrator  has  decided  that  the  depot  was  suit- 
able to  the  use  of  the  undertaking.    Now,  it  is 
against  this  conclusion    that   the   respondents 
invoke  the  consideration  of  distance  and  inaccessi- 
bility, and  this  conclusion  is  determined  against 
them  in  the  exact  terms  of  the  statute.    I  am 
unable  to  think  that  there  is  any  veiled  import- 
ance or  significance   in  the   use  of  the    word 
"  with  "  in  the  award.    There  is  no  limit  or  sug- 
gestion in  the  award  of  any  intention  in  this 
abbreviation,  and  in  the  proceedings  the  word 
"  with  "  was  treated  by  both  parties  as  convertible 
with  the  more  ample  expression  of  the  statute. 
I  have  only  to  add  that  in  my  opinion  the  words 
"  within  such  district "  qualify  the  word  "  under- 
taking," and  not  the  words  "lands,  buildings, 
works,  materials,  and  plant  of  the  promoters." 
The    reading  which    1   adopt    is    the    natural 
reading,  and  the  reason  of  the  thing  is  adverse 
to  the  opposite  view,  for  it  cannot  be  suggested 
that  stables,  which  might  be  close  to  the  district, 
although  outside  it,  should  be  excluded  from  the 
clause,   while  the  opposite  construction  breaks 
down  entirely  over  the  words  **  materials  and 
plant."  I  am  for  reversing  the  judgment  appealed 
against. 

Lord  Lindlbt. — My  Lords :  I  am  also  unable 
to  agree  with  the  Court  of  Appeal  in  this  case. 
The  arbitrator  here  was  not  stating  a  case  for  his 
guidance  before  making  his  award ;  he  made  an 
award  and  set  out  the  Facts  which  he  considered 
material  in  order  to  make  it  intelligible  and  satis- 
factory. But  he  made  it,  as  he  bad  power  to  do, 
subject  to  a  question  of  law,  which  he  was  asked 
to  state,  and  did  state  in  very  clear  terms,  in  order 
that  it  might  be  decided  by  the  court.  He  was 
not  requested  to  state,  and  did  not  in  fact  state, 


more  than  one  question  for  such  decision;  and 
that  question   was    whether   the  Church-street 
depot,  which  was  outside  the  Swinton  district, 
had  to  be  paid  for.    The  question  submitted  by 
the  arbitrator  to  the  court  for  decision  has  been 
properly  decided,  and  this  is  now  scarcely  dis- 
puted.   But  your  Lordships  are  asked  to  say  that 
the    Swinton  District  Council   desired  to  raise 
another  point  of  law,  and  that  the  arbitrator  has 
stated  the  facts  in  such  a  way  as  to  show  that 
he  intended  to  raise  another  question — namely, 
whether  the  Church- street  depot  could  in  point 
of  law  be  said  to  hare  been  "  suitable  for  and 
used  by  the  company  for  the  purpose  of  the  com- 
pany's  undertaking."    Counsel  frankly  admitted 
that  the  arbitrator  was  never  asked  to  refer  anj 
such  question  to  the  court,  and  I  cannot  myseli 
see  that  he  has  in  fact  done  so.    The  question  of 
suitability  is  one  of  fact,  and  the  arbitrator  has . 
found  that  question  in  favour  of  the  selling  com-' 
pany.    It  requires  no  little  ingenuity  to  discover 
that  such  a  question  can  be  regarded  as  a  question 
of  law ;  but,  assuming  that  it  can  be  so  regarded, 
it  is,  in  my  opinion,  manifest  that  no  such  ques- 
tion was  intended  by  the  arbitrator  to  be  referred 
to  the  court,  !and  that  he  has  not  in  fact  stated 
any  such  question  for  its  decision.   I  am  convinced 
that  the  words  "used  with"  in  the  award  are 
only  an  abbreviation  for  "  used  for  the  purposes 
of,    and  that  the  arbitrator  used  the  two  expres- 
sions not  intentionally  by  way  of  contrast,  but 
inadvertently  as  synonymous.    The  appeal  ought 
to  be  allowed  with  costs  in  the  usual  way. 

Order  apmaled  from  reversed.  Order  of 
Channel),,  J.  restored.  Respondents  to  pay 
the  costs  both  here  and  below. 

Solicitors  for  the  appellants,  Ayrton,  Biseo* 
and  Barclay,  for  Brett,  Hamilton,  and  TarboUsn» 
Manchester. 

Solicitors  for  the  respondents,  Trass  and  Taylor, 
for  L.  C.  Evans,  Salford. 
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Monday,  Dee.  18, 1905. 

(Before  the  Earl  of  Halsbury,  Lords 
Macnaghten  and  Robertson.) 

Kieby  v.  Assessment  Committee  of 
Hunslbt  Union  and  others,  (a) 

on  appeal  from  the  court  of  appeal  in 

ENGLAND. 

Poor  rate— 'Assessment — Buildings  with  machinery 
not  part  of  the  freehold — Tenant's  machinery. 

Buildings  occupied  as  engineering  works  contained 
machines  which  formed  no  part  of  the  freehold, 
but  were  placed  therefor  the  purpose  of  making, 
and  did  in  fact  make,  the  buildings  fit  for  ths 
purpose  for  which  they  were  used.  The  machine* 
were  not  affixed  to  the  freehold,  and  wen 
admitted  to  be  "  tenant's  machinery.*' 

On  an  appeal  to  quarter  sessions  by  the  tenant 
against  a  poor  rate  the  court  held  that  the 
correct  basis  of  assessment  was  to  ascertain 
what  was  the  rent  which  a  hypothetical  tenant 
would  give  for  the  works  as  a  combination  of 
land,  buildings,  and  machinery,  on  a  demise, 
which  included  the  machinery,  so  that  he  vxmU 
get,  as  part  of  the  consideration  for  the  rent  the 

(a)  Reported  by  O.  E.  MaldIh,  Esq.,  BftrrisMr-^Uw. 
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right  to  use  the  machines  upon  the  premises 
during  his  tenancy,  and  thai  on  that  footing  the 
machines  would  be  properly  taken  into  account 
as  enhancing  the  rental  and  the  rateable  value 
of  the  buildings. 
Held  (affirming  the  judgment  of  the  court  below) 
that  this  was  the  correct  basis  of  assessment. 

Apfbal  from  a  judgment  of  the  Court  of  Appeal 
(Collin*,  MR.,  Homer  and  Mathew,  L.J  J.), 
reported  93  L.  T.  Rep.  383,  who  affirmed  a  judg- 
ment of  the  King's  Bench  Division  (Lord  Alver- 
stone,  0. J.,  Kennedy  and  Ridley,  J.J.),  reported 
93  L.  T.  Rep.  32,  upon  a  special  case  stated  by 
the  Recorder  of  Leeds  upon  an  appeal  to  quarter 
sessions  agaiost  a  poor  rate. 

The  facts  appear  briefly  in  the  headnote  above, 
and  the  special  case  is  set  out  in  full  in  the 
reportB  in  the  courts  below. 

Balfour  Browne,  K.O.  and  W.  C.  Byde  appeared 
for  the  appellant,  and  contended  that  a  payment 
for  the  hire  of  machinery  was  not  "  rent."  The 
machines  in  this  case  are  not  attached  to  and  do 
not  form  part  of  the  building.  Personalty  was 
exempted  from  rating  by  the  Parochial  Assess- 
ments Act  1836  (6  &  7  Will.  4,  c.  96)  and  3  &  4 
Vict  c.  89.  The  court  below  thought  that  the  case 
was  governed  by  the  decision  in  Tyne  Boiler 
Works  Company  v.  Overseers  of  Longbenton  (55 
L.  T.  Rep.  825 ;  18  Q.  B.  Div.  81),  but  that  case 
applies  a  fallacious  test.  The  learned  recorder 
also  relied  on  Req.  v.  Haslam  (17  Q.  B.  220),  but 
that  case  was  virtually  overruled  by  Chidley  v. 
West  Ham  (32  L.  T.  Rep.  486).    See  also 

Req.  v.  Lee,   13  L.  T.  Rep.  704 ;  L.  Rep.  1  Q.  B. 

241; 
Gifford  v.  Chard  Union,  63  L.  T.  Rep.  249,  affirmed 

on  appeal,  6  Times  L.  Rep.  431 ; 
Crockett   v.   Northampton     Union,   72   L.   J.   320 

K.B. 

Rating  must  be  based  on  the  rent,  not  in  the  use 
to  which  the  rateable  hereditament  is  put.  B.  v. 
Hogg  (1  T.  R.  721 ;  1  R.  R.  374),  B.  v.  Birming- 
ham Gas  Company  (6  A.  &  E.  634 ;  45  R.  R.  572), 
and  Beg.  ▼.  Quest  (7  A.  &  E.  951 ;  45  R.  R.  842), 
wbich  have  been  referred  to,  were  all  decided 
before  the  Act  of  1840.  The  first  case  after  that 
Art  was  Beg.  v.  Southampton  Docks  (14  Q.  B. 
587). 

Cripps,  K.G.,  J.  Scott  Fox,  K.G.  and  W.  J. 
Jeeves,  who  appeared  for  the  respondents,  were 
not  called  on  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellant  their  Lordships  gave  judgment  as 
follows : — 

The  Earl  of  Hausbury. — My  Lords :  I  am  of 
opinion  that  the  judgment  appealed  against  is 
perfectly  right.  Considerable  difficulty  has, 
doubtless,  been  caused  through  the  confusing  of 
|  two  different  things.  The  question  of  what  is, 
and  what  is  not,  attached  to  the  freehold  is 
fraught  with  important  consequences  in  our  law ; 
and  undoubtedly  if  the  statute  had  been  always 
understood  to  refer  simply  to  the  rateable  value 
of  the  four  walls  of  the  building  and  its  roof,  I 
could  understand  a  great  deal  of  the  argument 
which  has  been  suggested  to  us.  It  would  have 
been,  I  should  have  thought,  extremely  difficult  to 
arrive  at  the  proper  assessment  of  such  things, 
because  the  business  of  human  life  is  not  con- 
ducted by  putting  an  hypothesis  of  what  a  thing 


would  fetch  if  it  were  occupied  otherwise  than  as 
it  is ;  and  the  problem  which  the  overseers  have 
to  solve  in  arriving  at  the  assessment  is  difficult 
enough  without  putting  the  additional  difficulty 
upon  them,  that  they  are  to  try  to  find  out  what 
a  building]would  fetch  in  the  shape  of  rent  if  it 
was  different  from  what  it  is,  or  if  it  were  used 
differently  from  what  it  is,  or  if  it  were  furnished 
differently  from  what  it  is.    It  is  enough,  to  my 
mind,  to  say  that  for  a  period  of  certainly  more 
than  half  a  century,  erroneously  according  to  the 
learned  counsel  who  last  addressed  us,  out  un- 
doubtedly, judges  of  the  greatest  eminence  have 
recognised  the  fact  that  although  a  particular  set 
of  machinery  may,  by  reason  of  the  peculiarity 
of  the  manufacture  or  what  not,  >>e  not  affixed  to 
the  freehold  so  as  to  become  part  of  the  land 
or  hereditament,    vet    if   the    thing    is    being 
so   occupied,    if    the   buildings    are    being    so 
employed,    and  the   machinery   in  those  build- 
ings is    being  so  used  as  to  make  the  factory 
appropriate   to  the   particular   industry  carried 
on  therein,  the  machinery  itself  is  not  to  be  dis- 
regarded in  assessing  the  value  of  that  thing, 
occupied  as  it  is  and  used  as  it  is,  with  the 
accommodation  and  furniture  which  is  necessary 
for  it  to  carry  on  the  manufacture  that  is  there 
being  conducted.    If  that  is  so,  it  seems  to  me 
that  we  have  nothing  to  do  with  the  idea  which 
prevailed  in  the  mind  of  the  learned  counsel — to 
speculate  upon  what  particular  sort  of  contracts 
of  tenancy  would  be  likely  to  be  made  between 
the  landlord  and  the  tenant,  still  less  with  what 
contracts  are  actually  made  between  the  landlord 
and  the  tenant.    The  overseer  has  a  comparatively 
simple  problem  to  solve,  although  it  is  difficult 
enough  sometimes ;  he  sees  the  place  being  con- 
ducted as  a  brewery  or  an  ironfoundry  or  what 
not;  he  looks  at  the  buildings,  he  looks  at  the 
furniture  which  is  necessary  for  carrying  on  the 
business  as  a  brewery  or  foundry ;  he  does  not  in 
his  own  mind  analyse,  and  to  my  mind  he  ought 
not  to  analyse,  what  would  be  likely  to  be  the 
initial  arrangements  between  the  intending  brewer 
and  the  owner  of  the  freehold  to  see  who  should 
provide  this  or  that  engine  or  what  not ;  but  be 
looks  at  the  buildings  as  they  are,  and  as  they  are 
being  occupied,  and  as  they  are  being  used,  and 
he  says  to  himself,  "  Well,  looking  at  the  whole 
of  the  place,  such  and  such  is  the  rent  which 
would  probably  be  paid  by  a  tenant  from  year  to 
year  for  snob  an  establishment  as  this."    And  in 
that  he  does  not,  and  ought  not,  to  strip  the 
whole  of  the  place  of  everything  but  the  four 
walls  which  contain  the  whole  system  of  manu- 
facture therein  oontained,  and  simply  value  either 
the  ground  upon  which  the  building  is  placed  or 
the  four  walls  and  roof  which  are  the  containing 
elements  of  all  the  manufacture  that  goes  on  in 
it.    It  seemB  to  me  that  the  difficulty  which  would 
be  imposed  upon  the  overseer  would  be  insur- 
mountable if  he  were  called  upon  to  say,  "  Well 
now,  before  I  can  value  the  hereditament  used  as  it 
is,  I  must  make  an  inquiry  and  see  how  much  the 
landlord  has  agreed  to  do  and  how  much  the 
the  tenant  is  going  to  do."    In  the  present  case 
it  is  applied  to  the  question  of  machinery,  but 
I  do  not  know  that  you  could  limit  that  system  of 
assessment  even  to  the  question  of  machinery. 
Tou  might  have  to  go  into  a  great  variety  of 
other  things,  and  find  out  what  accommodation 
was  provided  otherwise,  by  the  landlord  for  this* 
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that,  and  the  other.  If  that  were  so,  I  think 
that  the  Parochial  Assessment  Act  would  become 
a  dead  letter,  and  you  would  have  a  fanciful 
arrangement  of  assessment  according  to  the  par- 
ticular fancy  of  each  overseer  as  to  what  the 
landlord  ought  or  ought  not  to  do,  or  what  the 
tenant  ought  or  ought  not  to  insist  upon,  which, 
to  my  mind,  would  certainly  be  the  reverse  of 
doing  that  which  the  Parochial  Assessment  Act 
was  supposed  to  have  done— namely,  to  simplify 
the  duties  of  the  overseers.  I  decline  myself  to 
enter  into  what  I  may  call  the  original  equities 
which  might  have  guided  this  matter.  It  is 
enough  for  me  that  along  series  of  decisions  for 
certainly  half  a  century  have  established  the 
bald  proposition  which  is  all  that  I  am  insisting 
upon — namely,  that  although  the  machinery  may 
not  be  part  of  the  freehold,  it  yet  is  to  be  taken 
into  account,  and  in  saying  that,  I  do  not  want  to 
muffle  it  in  a  phrase,  but  what  I  mean  by  that  is 
that  to  increase  the  amount  of  the  rate  which  is 
exacted  from  the  tenant  you  may  enter  into  that 
question  and  form  a  judgment  upon  it  although, 
as  a  matter  of  fact,  the  machinery  may  not  oe 
attached  to  the  freehold.  That  is  all  that  I  mean 
to  decide  in  this  case ;  and  I  believe  that  it  is 
enough  for  the  decision  of  this  case.  I  think 
that  the  new  point  which  has  been  raised  now— 
the  question  having  been  debated  very  consider- 
ably in  a  great  number  of  parishes  in  this  country 
— and  has  never  been  raised  before — namely,  that 
you  must  first  ascertain  how  much  the  tenant  is 
going  to  get  from  his  landlord,  before  you  can 
arrive  at  the  assessment,  may  be  dismissed  as 
undoubtedly  being  necessarily  involved  in  the 
decisions  which  have  been  come  to  before  now, 
and  necessarily  disregarded.  To  my  mind  there- 
fore, the  whole  question  is  reduced  to  a  very 
simple  one:  dan  you  or  can  you  not  enhance 
to  any  extent  the  amount  of  the  assessment 
which  you  make  upon  buildings  in  which  there  is 
machinery  adapted  for  the  purpose  of  the  manu- 
facture where  the  manufacture  is  carried  on  in 
them,  although  the  machines  do  not,  as  a  matter 
of  actual  fact,  form  part  of  the  freehold  of  the 
buildings.  I  am  of  opinion  that,  after  the  long 
line  of  decisions  which  have  been  arrived  at,  you 
can  do  so.  Under  these  circumstances,  it  appears 
to  me  that  this  appeal  ought  to  be  dismissed  with 
costs. 

Lord  Macnaqhten. — My  Lords:  I  entirely 
agree.  I  should  only  like  to  remind  your  Lord- 
ships of  what  was  said  by  Lord  Campbell,  G.J. 
in  the  case  of  Reg.  v.  Southampton  Dock  Com- 
pany (ubi  sup.).  After  the  passage,  which  has 
already  been  read  to  your  Lordships,  cited  from 
another  case,  which  was  in  fact  a  repetition  of 
what  was  said  in  Bex  v.  Birmingham  and  Staf- 
fordshire Gas  Light  Company  {ubi  sup.)  and 
Beg.  y.  Guest  (ubi  sup,),  which  have  also  been 
referred  to,  and  are  cited  by  his  Lordship,  he 
goes  on  to  say :  "  In  this  last  case "  (Beg.  v. 
Guest)  "all  the  arguments  pressed  upon  us  to 
show  that  such  fixtures  are  stock-in-trade,  and 
not  to  be  taken  into  account  in  a  rate  on  the 
realty  were  urged,  but  urged  in  vain.  It  is  of 
the  greatest  importance  that  a  rule  upon  such  a 
subject,  which  has  been  laid  down  and  acted 
upon,  should  be  adhered  to ;  and  we  see  no  reason 
why  this  rule  should  be  now  disturbed."  That 
was  a  judgment  delivered  more  than  fifty  years 
ago. 


Lord  Robertson.— My  Lords:  I  entirely 
agree. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellant,  Vincent  and  Vincent, 
for  Day  and  Yewdall,  Leeds. 

Solicitors  for  the  respondents,  Pitman  and 
Sons,  for  Elmsley,  Son,  and  Smith,  Leeds. 
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Thursday,  Nov.  16, 1905. 

(Before  Collins,  M.R.,  Romer  and 
Mathbw,  L.JJ.) 

Kent  and  another  v.  Fittall.  (a) 

APPEAL  FROM  THE   KING'S  BENCH  DIVI8I0H. 

Registration  of  voters—Borough  franchise — Inha- 
bitant occupier — Booms  in  house  let  to  different 
tenants — Landlord  resident  in  the  house— No 
control  in  fact  exercised  or  claimed  by  landlord 
over  tenants  of  rooms — Occupier  or  lodger— 
Representation  of  the  People  Act  1867  (30  4  31 
Vict.  c.  102),  88.  S,  4,  61 — Parliamentary  and 
Municipal  Registration  Act  1878  (41  St  42  Viet 
c.  26),  s.  5. 

Where  the  rooms  in  a  house  are  let  out  to  separate 
tenants  in  such  a  way  as  to  make  a  tenant 
prima  facie  entitled  to  a  vote  as  an  inhabitant 
occupier,  such  tenant  is  not  prevented  from  being 
so  entitled  to  a  vote  by  the  mere  fact  that  (he 
landlord  resides  in  the  house. 

The  question  whether  the  landlord  so  residing  is 
the  house  has  such  control  over  the  rooms  demised 
by  him  as  to  make  the  occupation  of  the  tenant 
to  be  that  of  a  lodger  is  a  question  of  fact. 

Decision  of  the  Divisional  Court  (Lord  Alverstont, 
C.J  t  WiUs  and  Darling,  J  J.)  reversed. 

Appeal  from  a  decision  of  the  Divisional  Court 
upon  a  case  stated  by  the  revising  barrister  far 
the  borough  of  Devonport  npon  his  decision  that 
Frank  Herbert  was  an  inhabitant  occupier  of  a 
dwelling-house,  and  not  a  lodger,  and  that  his 
name  and  the  names  of  2595  other  persons 
similarly  situated  should  be  retained  upon  the 
occupiers'  list  (Division  1)  for  the  parish  of 
Devonport. 

The  case  stated  was  as  follows : — 

1.  At  a  court  holden  before  me,  Charles  Alexander 
Spenoer  Garland,  barrister-at-law,  duly  appointed  to 
revise  the  lists  of  voters  for  the  Parliamentary  borongft 
of  Devonport,  Henry  Hartnell  dnly  objected  to  the 
name  of  Frank  Herbert  being  retained  in  the  oooapwn' 
list  (Division  1)  for  the  parish  of  Devonport  on  the 
ground — "  That  yon  have  not  ooonpied  as  owner  or 
tenant  the  premises  named  in  the  said  list  for  twelve 
months  immediately  preceding  the  15th  July  in  tins 
year." 

2.  The  facts  of  the  case  as  found  by  me  were  as 
follows  :  Frank  Herbert  ooonpies  as  his  residence,  sad 
has  done  so  for  the  neoessary  qualifying  period,  under 

(a)  Reported  by  B.  Manlsy  Smith  and  W.  W.  Ou,  Sean., 
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a  verbal  hiring  agreement,  from  week  to  week  at  a  rent 
of  3*.  8d.  per  week,  one  unfurnished  tenement  room  on 
tbe  third  floor  of  a  house,  No.  8,  Morioe-square,  suoh 
room  constituting  a  separate  dwelling  and  being  used 
by  him  for  all  purposes  of  living,  and  being  separately 
oooupied  by  him  as  a  dwelling  or  dwelling-house ;  and 
he  has  let  to  him  therewith  suoh  use  of  the  passages  and 
staircases  as  is  necessary  and  convenient  to  the  access 
to  and  enjoyment  of  the  said  dwelling. 

3.  Frank  Herbert's  landlord  is  one  Charles  John 
Weevil,  to  whom  the  said  premises,  No.  8,  Morioe- 
iquare,  are  demised  on  a  yearly  tenancy  by  the  owner, 
one  Mrs.  Waterhouse. 

4.  The  said  Charles  John  Weevil  resides  in  a  sepa- 
rate and  independent  tenement  or  set  of  rooms  upon 
the  said  premises. 

5.  There  are  four  other  occupiers  under  agreements 
of  hiring  with  the  said  Charles  John  Weevil  residing 
upon  the  premises  under  exactly  similar  conditions  as 
the  said  Frank  Herbert,  save  that  their  tenements  are 
upon  different  floors  and  the  number  of  rooms  varies. 
There  is  also  let  to  Frank  Herbert  and  the  other 
ooonpiers  the  use  in  common  of  the  oourtyard,  w.c,  and 
waahhouse  situate  therein. 

6.  Charles  John  Weevil  occupies  a  set  of  rooms 
similarly  with  the  other  occupiers  of  the  said  house, 
and  so  far  as  their  relationship  inter  se  as  resi- 
dents is  oonoerned,  Charles  John  Weevil  occupies  no 
different  position  than  he  would  if  he  were  not  the 
landlord. 

7.  Frank  Herbert  has  the  exclusive  use,  occupation, 
and  enjoyment  of  his  said  room  or  dwelling,  and  the 
landlord  neither  does  nor  has  by  agreement  or  other- 
wise any  right  to  enter  or  in  any  way  interfere  with,  or 
exercise  any  oontrol  or  dominion  over  the  said  room,  or 
the  joint  user  of  the  portion  of  the  said  premises  so  used 
in  common  as  aforesaid,  nor  has  he  any  personal  rela- 
tionship with  Frank  Herbert,  nor  does  he  nor  has  he 
any  right  to  exercise  any  oontrol  or  dominion  over  him 
in  bis  occupation  and  user  aforesaid. 

8.  The  said  landlord's  use  of  and  right  of  oontrol 
over  the  parts  of  the  said  premises  so  used  in  common  as 
aforesaid  is  identical  with  that  of  his  tenants,  and  he 
does  not  reserve  to  himself  or  exercise  any  right  of 
general  control  or  dominion  or  mastership  over  the 
said  premises.  The  cleansing  of  the  passages  and 
staircases  is  shared  in  common  by  those  using  the 
same,  and  no  service  is  rendered  by  the  landlord  to  his 
tenants. 

9.  Frank  Herbert  has  a  key  which  enables  him  at  all 
times  to  open  the  front  door  and  obtain  access  to  the 
house  and  his  dwelling  aforesaid,  and  the  landlord 
reserves  to  himself  no  right  to  otherwise  fasten  such 
door. 

10.  The  landlord  is  obliged  by  his  oontraot  with  the 
owner  to  keep  the  premises  in  repair. 

11.  The  house  is  rated  as  a  whole  in  the  name  of  the 
said  Charles  John  Weevil,  who  has  duly  paid  the  rates 
therefor,  and  whose  name  appears  as  the  rated  occupier 
in  the  rate  book.  The  said  Frank  Herbert  is  not  rated, 
and  has  never  demanded  nor  required  to  be  rated  in 
respect  of  his  dwelling,  aforesaid.  His  name  appears 
upon  the  rate  book  for  Oct.  1904,  in  a  oolumn  which  is 
numbered  24,  as  appears  upon  the  copy  sheet  from  the 
rate  book  annexed  hereto.  It  does  not  appear  in  the 
rate  book  for  April  1905.  Copies  of  these  rates  are 
annexed  hereto. 

12.  The  names  of  2595  others  on  the  ooonpiers'  list, 
whose  names  and  places  of  abode  (as  appearing  in 
eommn  2  of  the  list)  are  set  out  in  soheds.  1  and  2 
attached  hereto,  were  objected  to  under  similar  oiroum- 
itanoes,  save  that  the  number  of  rooms  constituting  the 
separate  dwelling  in  each  oase  may  vary  from  one  to 
two,  three,  or  four,  as  the  oase  may  be,  and  floors  upon 
which  they  are  situate  be  different,  and  save  that  as 
regards  the  persons  objeoted  to  in  the  township  of  East 
Stonehouse  (where  the  objections   relate  only  to  the 
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Parliamentary  franohise),  their  names  appear  upon  the 
rate  book  as  occupiers,  together  with  the  landlord's 
name,  who  alone  is  the  person  actually  rated  and 
paying  rates  in  respect  of  the  particular  house,  and 
save  that  in  some  oases  the  resident  landlord  is  him- 
self the  owner  of  the  premises,  and  save  that  the  terms 
of  the  demises  to  the  resident  lessee  landlord  may 
vary  in  length,  and  save  that  where  two  or  more 
rooms  are  oooupied  by  one  person,  they  sometimes  do 
not  directly  inter-communicate  nor  are  they  always  on 
the  same  floor.  But  the  above-mentioned  distinctive 
oiroumstanoes  are  admitted  by  both  sides  to  be,  and  are 
treated  by  me  as  being,  immaterial  so  far  as  concerns 
the  prinoiple  covering  the  various  oases.  A  copy  of 
the  rate  for  the  East  Stonehouse  parish  is  annexed 
hereto. 

13.  It  was  contended  for  the  appellants  that  Frank 
Herbert  was  not  an  inhabitant  occupier  of  a  dwelling- 
house  as  tenant  or  owner,  but  a  lodger  by  reason  of 
an  alleged  oontrol  or  right  of  oontrol  on  the  part  of 
the  resident  landlord,  and  by  reason  of  the  said 
tenement  not  being  separately  rateable.  I  held  suoh 
contention  to  be  wrong,  and  found  that  neither  in  fact 
nor  in  law  was  there  on  the  part  of  tbe  landlord  any 
general  oontrol  or  right  thereto  over  the  said  house 
or  its  occupants,  and  that  the  relative  position  of  the 
said  occupants  to  the  landlord  was  the  same  as  if  be 
did  not  reside  upon  the  premises,  and  that  in  fact 
and  in  law  the  said  tenement  dwellings  were  separately 
rateable,  and  I  decided  that  Frank  Herbert  was  an 
inhabitant  occupier  of  a  dwelling-house  and  entitled 
to  be  upon  Division  1,  and  allowed  his  name  and 
those  of  the  2595  other  persons  to  stand  upon  such 
ooonpiers'  list  (Division  1). 

14.  Due  notice  of  appeal  from  my  decision  was  given 
in  each  case,  and  I  ordered  the  appeals  in  all  the  oases  to 
be  consolidated. 

15.  If  the  court  be  of  opinion  that  my  decision  was 
wrong,  then  the  register  is  to  be  amended  by  expunging 
the  said  names  from  the  lists. 

The  Representation  of  the  People  Act  1867  (90 
&  31  Vict.  c.  102)  provides : 

Sect.  3.  Every  man  shall,  in  and  after  the  year  one 
thousand  eight  hundred  and  sixty-eight,  be  entitled  to 
be  registered  as  a  voter,  and,  when  registered,  to  vote 
for  a  member  or  members  to  serve  in  Parliament  for  a 
borough,  who  is  qualified  as  follows  (that  is  to  say) : 
(2)  Is  on  the  last  day  of  July  in  any  year,  and  has 
during  the  whole  of  the  preceding  twelve  calendar 
months  been,  an  inhabitant  occupier,  as  owner  or 
tenant,  of  any  dwelling-house  within  the  borough; 
and  (3)  has  during  the  time  of  such  occupation  been 
rated  as  an  ordinary  oooupier  in  respeot  of  the  premises 
so  oooupied  by  him  within  the  borough  to  all  rates  (if 
any)  made  for  the  relief  of  the  poor  in  reBpect  of  such 
premises. 

Scot.  4.  Every  man  shall,  in  and  after  the  year  one 
thousand  eight  hundred  and  sixty-eight,  be  entitled  to  be 
registered  as  a  voter,  and,  when  registered,  to  vote  for  a 
member  or  members  to  serve  in  Parliament  for  a  borough, 
who  is  qualified  as  follows  (that  is  to  say) :  (2)  as  a  lodger 
has  oooupied  in  the  same  borough  separately  and  as  sole 
tenant  for  the  twelve  months  preceding  the  last  day  of 
July  in  any  year  the  same  lodgings,  suoh  lodgings  being 
part  of  one  and  the  same  dwelling-house,  and  of  a  dear 
yearly  value,  if  let  unfurnished,  of  ten  pounds  or 
upwards ;  and  (3)  has  resided  in  suoh  lodgings  during 
the  twelve  months  immediately  preceding  the  last  day  of 
July,  and  has  claimed  to  be  registered  as  a  voter  at  the 
next  ensuing  registration  of  voters. 

Sect  61.  The  following  terms  shall  in  this  Act  have 
the  meanings  hereinafter  assigned  to  them,  unless  there 
is  something  in  the  context  repugnant  to  suoh  construc- 
tion (that  is  to  say) :  "  dwelling-house  "  shall  include 
any  part  of  a  house  occupied  as  a  separate  dwelling, 
and  separately  rated  to  the  relief  of  the  poor. 
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The  Parliamentary  and  Municipal  Registra- 
tion Act  1878  (41  &  42  Vict.  o.  26)  provides : 

Sect.  5.  In  and  for  the  purposes  of  the  Representa- 
tion of  the  People  Aot  1867,  the  term  "  dwelling-house  " 
shall  include  any  part  of  a  house  where  that  part  is 
separately  occupied  as  a  dwelling,  and  the  term 
"lodgings"  shall  inolude  any  apartments  or  place  of 
residence,  whether  furnished  or  unfurnished,  in  a  dwell- 
ing-house. For  the  purposes  of  any  of  the  Acts  referred 
to  in  this  section,  where  an  occupier  is  entitled  to  the 
sole  and  exclusive  use  of  any  part  of  a  house,  that  part 
shall  not  be  deemed  to  be  oooupied  otherwise  than 
separately  by  reason  only  that  the  occupier  is  entitled 
to  the  joint  use  of  some  other  part.  The  interpretation 
oontained  in  ihis  section  of  "  dwelling-house  "  shall  be 
in  substitution  for  the  interpretation  thereof  oontained 
in  section  sixty-one  of  the  Representation  of  the  People 
Aot  1867,  but  not  so  as  to  affect  any  of  the  other  provi- 
sions of  the  said  Aot  relating  to  rating. 

The  Registration  Aot  1885  (48  &  49  Yict.  o.  15) 
provides : 

Sect.  18.  The  forms  aud  instructions  oontained  in  the 
seoond  and  third  schedules  to  this  Aot  shall  be  used  and 
observed  in  all  cases  to  which  they  apply,  and  shall  be 
substituted  in  all  such  oases  for  the  forms,  instructions, 
and  directions  contained  in  the  schedules  to  the  Parlia- 
mentary Registration  Aot  1843,  the  County  Voters 
Registration  Aot  1865,  the  Representation  of  the  People 
Aot  1867,  the  Parliamentary  and  Municipal  Registration 
Aot  1878,  and  the  Representation  of  the  People  Aot 
1884,  but  a  disregard  of  any  form  or  instruction  shall 
not  of  itself  invalidate  any  list,  notice,  or  other  thing. 

In  the  third  schedule  to  this  Aot  and  in  the 
third  schedule  to  the  Registration  Order  1895  there 
is  given  a  form — Form  A  (Rogers  on  Elections, 
16th  edit,  p.  690)— of  requisition  by  overseers  to 
owners  of  property  in  a  Parliamentary  borough, 
requiring  the  owners  of  property  in  the  borough 
to.  give  the  situation  and  description  of  every 
dwelling-house  forming  part  of  their  property 
in  the  borough,  and  to  give  the  names  of  every 
man  who  is  an  inhabitant  occupier  of  any  such 
dwelling-house;  and  in  the  instructions  for 
filling  up  thiB  form,  the  last  instruction,  No.  16, 
provides : 

If  the  landlord  of  a  house  let  out  in  separate  tene- 
ments lives  in  the  house,  he  must  not  return  the  names 
of  the  occupiers  of  tenements  in  that  house. 

There  is  the  same  provision  in  the  instructions 
given  in  the  corresponding  form  for  Ireland- 
Form  No.  34  in  the  first  schedule  to  the  Parlia- 
mentary Registration  (Ireland)  Act  1885  (48  &  49 
Yict.  o.  17) — with  the  variation  that  the  words 
"  need  not  return  the  names  "  are  substituted  for 
the  words  "  must  not  return  the  names." 

Nov.  7.— Dickens,  K.C.  (W.  H.  Clay  with  him) 
for  the  appellants. — The  question  is  whether  the 
inmate  of  this  room  was  inhabiting  a  separate 
dwelling.  The  inhabitant  householder  and  lodger 
qualifications  first  arose  under  the  Representation 
of  the  People  Act  1867.  Sect.  3  entitled  a  man 
to  be  registered  as  a  voter  who  for  the  requisite 
period  had  been  "an  inhabitant  occupier,  as 
owner  or  tenant,  of  any  dwelling-house  within  the 
borough,"  and  sect.  4  gave  the  lodger  franchise 
in  boroughs  to  a  man  who  had  occupied  the  same 
lodgings  separately  and  as  sole  tenant.  By 
sect.  61  "  dwelling-house "  was  defined,  but  that 
definition  has  been  replaced  by  the  definition  in 
sect.  5  of  the  Parliamentary  and  Municipal 
Registration  Act  1878.  Sect.  3  of  the  Repre- 
sentation of  the  People  Aot  1884,  which  gives  the 


service  franchise,  also  recognises  the  importance 
on  this  question  of  the  residence  of  the  landlord. 
Sect.  18  of  the  Registration  Act  1885  provides 
for  the  enactment  of  forms,  and  Form  A  in  the 
schedule  to  the  Act  and  in  the  schedule  to  the 
Registration  Order  1895  provides,  in  par.  16, 
that  "If  the  landlord  of  a  house  let  out  in 
separate  tenements  lives  in  the  house,  he  mutt 
not  return  the  names  of  the  occupiers  of  tene- 
ments in  that  house."  That  shows  that,  although 
the  owner  is  required  to  fill  up  the  names  of  all 
inhabitant  occupiers,  if  he  resides  in  those 
premises  himself,  he  must  not  do  so,  and  "  house1' 
there  does  not  mean  the  subordinate  part  which 
the  separate  tenant  occupies,  but  the  structure 
in  which  the  separate  tenements  are  all  let  out 
The  case  finds  that  there  was  let  to  this  inmate  with 
the  room  such  use  of  the  passages  and  staircases 
as  was  necessary  for  the  access  to  and  enjoyment 
of  the  dwelling.  There  was  therefore  no  demise 
of  the  passages,  and  the  tenant  had  no  occupation 
of  them.  He  had  a  mere  right  of  passage,  of 
ingress  and  egress  to  his  room,  and  he  could  cot 
interfere  with  trespassers.  The  possession  of  these 
passages  and  the  legal  control  remained  in  the  land- 
lord as  he  had  not  parted  with  them.  He  was  not 
merely  residing  in  a  room  in  the  house,  but  was 
residing  in  the  house,  which  is  the  important 
distinction,  and  by  the  fact,  that  he  had  not 
demised  the  passages,  &c.,  he  retained  in  law  t 
general  control  and  dominion  over  the  house.  The 
cases  establish  these  propositions :  If  the  landlord 
lets  out  the  whole  premises  in  apartments  and 
does  not  reside  himself  and  does  not  exercise  any 
control  himself,  then  the  inmates  are  inhabitant 
householders,  and  not  lodgers.  If  he  does  not 
reside  in  the  house,  but  exercises  some  control, 
then  it  is  a  question  of  degree  as  to  whether  the 
amount  of  control  is  sufficient  to  show  that  he 
retains  for  himself  the  mastership  of  the  house. 
But  if — as  in  the  present  case — he  resides  in  the 
house' and  retains  a  possessory  title  over  the  rest 
of  the  house,  giving  to  the  inmates  a  mere  right 
of  ingress  and  egress,  then  the  inmates  are  lodgers 
only,  and  it  is  immaterial  whether  in  fact  he 
reserves  as  between  himself  and  the  tenant  any 
control,  because  the  law  gives  him  such  control 
The  facts  here  show  that  the  landlord  did  retain 
control  as  master.  In  Toms  v.  Luckett  (10  L.  T. 
Rep.  O.  S.  264;  5  0.  B.  23,  at  p.  38)  Maule,  J. 
said :  "  The  question  depends  upon  whether  or 
not  the  owner  of  the  house  resides  upon  the  pre- 
mises, retaining  his  quality  of  master,  and  reserv- 
ing to  himself  the  general  control  and  dominion 
over  the  whole.  If  he  does,  the  inmate  is  a  mere 
lodger."  The  question  was  fully  considered  by 
the  Court  of  Appeal  in  1881  in  the  three  cases  of 
Bradley  v.  Baylxs,  Morfee  v.  NovU,  and  Kirby  v. 
Biffen  (46  L,  T.  Rep.  253 ;  8  Q.  B.  Div,  195),  in 
which  the  same  question  arose,  as  to  whether  the 
inmates  were  lodgers  or  inhabitant  occupiers.  In 
the  first  two  the  landlord  resided  in  the  house, 
and  in  the  first  he  exercised  a  general  control, 
while  in  the  second  there  was  no  such  allegation, 
and  in  these  cases  the  inmate  was  held  to  be  a 
lodger  only.  In  the  third  case  the  landlord 
neither  resided  nor  had  any  control  over 
the  house,  and  the  claimant  was  held  to  be 
an  occupying  tenant  AncheHU  v.  Baylis  (48 
L.  T.  Rep.  342  ;  10  Q.  B.  Div.  577)  and  the 
decision  of  the  Irish  Court  of  Appeal  in  Hoga*  v. 
SterreU  (20  L.  Rep.  Ir.  344)    support  the  same 


MAGISTRATES'   CASES. 


515 


Or.  of  App.] 


Kbnt  and  anothsb  v.  Fittall. 


[Ot.  of  App. 


conclusion  that  where  the  landlord  resides  and 
has  legal  oontrol  the  inmates  are  lodgers.  The 
only  case  which  can  he  suggested  against  this 
view  is  M'Laughlin  v.  Chambers  (1896)  2  I.  R. 
497),  in  which  the  Court  of  Appeal  in  Ireland 
held  that  to  prevent  the  inmates  being  occupiers 
the  landlord  must  not  only  reside,  bat  mast 
reside  in  such  a  way  as  to  retain  his  quality  of 
master.  That  case  is  really  not  against  the  appel- 
lants, as  it  was  a  case  of  tenements  let  out  in  flats, 
and,  moreover,  on  the  facts  in  this  case  the  land- 
lord did  retain  his  quality  of  master.  Morfee  v. 
Novis  (ubi  sup.)  is  conclusive,  as  in  that  case 
there  was  no  finding  at  all  that  there  was  any 
oontrol  except  the  oontrol  which  the  landlord  had 
by  reason  of  his  keeping  possession  of  the  rest  of 
toe  house. 

Foots,  K.C.  (G.  W.  Rieketts  with  him)  for  the 
respondent. — The  revising  barrister's  decision 
upon  the  facts  as  he  has  found  them  is  correct. 
The  contention  for  the  appellants  is,  and  must  be, 
that  it  was  not  open  to  the  revising  barrister  to 
find  as  he  has  done.  His  findings  are  largely  based 
upon  the  decision  in  M'Laughlin  v.  Chambers  (ubi 
rap.),  and,  in  stating  the  facte  as  he  has  found 
them,  he  has  followed  that  case  as  nearly  as 
might  be,  and  the  circumstances  as  to  the  general 
oontrol  must  be  taken  as  he  has  found  them. 
That  case  has  expressly  decided  that  the  revising 
barrister  was  not  bound  to  find  from  the  mere 
fact  of  the  landlord's  residence  alone  that  the 
relations  of  the  parties  were  those  of  lodger  and 
landlord.  It  shows  that  it  was  open  to  him  to 
find  either  way,  either  that  the  inmates  were 
lodgers  or  that  they  were  inhabitant  occupiers : 
(per  Palles,  C.  B.,  at  p.  511).  All  that  the  respon- 
dent has  now  to  establish  is  that  the  revising 
barrister  was  not  bound  from  the  mere  fact  of  the 
residence  alone  to  find  that  the  inmates  were 
lodgers.  It  was  open  to  him  to  find  that  they 
were  lodgers  or  occupiers,  and  he  has  found  that 
they  were  occupiers.  The  appellants'  argument 
is  that  where  the  landlord  resides  in  the  house 
and  has  not  demised  the  passages,  <fcc.,  that  fact 
by  law  reserves  to  him  such  an  amount  of  control 
as  to  make  the  inmates  lodgers.  That  argument 
would  have  just  the  same  weight  if  the  landlord 
did  not  reside  in  the  house  at  all.  If  he  resided 
elsewhere  and  demised  these  rooms  in  the  same 
way,  not  letting  the  passages,  Ac.,  then  his  legal 
position  and  the  test  put  as  to  his  being  the 
proper  person  to  sue  for  trespass  would  be 
exactly  the  same.  Therefore  that  cannot  be  the 
test.  The  residence  of  the  landlord  in  the  house 
is  not  the  infallible  test,  and  the  decision  in 
Bradley  v.  Baylis  (ubi  sup.)  shows  that.  The 
test  is,  Has  he  got  in  fact — not  does  he  exercise — 
any  control  P  M'Laughlin  v.  Chambers  {ubi  sup.) 
proves  that  you  may  still  have  a  landlord  residing 
and  yet  such  an  absence  of  oontrol  that  the 
inmates  of  the  rooms  may  be  occupiers.  The 
revising  barrister  has  found  that  neither  in  fact 
nor  in  law  was  there  on  the  part  of  the  landlord 
any  general  control  or  right  thereto  over  the 
house  or  its  occupants,  and  that  the  position  was 
the  same  as  if  he  did  not  reside  in  the  house ;  and 
also  that  the  landlord's  use  of  and  right  of 
oontrol  over  the  parts  used  in  common  was  the 
same  as  that  of  his  tenants,  and  that  he  did  not 
retain  for  himself  or  exercise  any  right  of 
general  control  or  mastership  over  the  premises. 
If  those  findings  mean  anything,  they  mean  that 


the  landlord  had  no  more  right  to  interfere  in  the 
bouse  than  any  of  the  other  tenants.  Morfee  v. 
Novis  (ubi  sup.)  is  distinguishable  on  this  ground, 
that  there  the  tenant  only  had  the  exclusive  use 
and  not  the  occupation  of  the  room.  In  Toms  v. 
Luckett  (ubi  sup.),  on  which  the  appellants  rely, 
there  were  these  qualifying  words :  If  he  reside 
"  retaining  his  quality  of  master  and  reserving  to 
himself  general  superintendence  and  control." 
If  the  appellants  are  right,  those  words  would  be 
superfluous,  and  it  would  be  sufficient  to  have 
said  "  if  he  reside,"  because  "  reside  "  would  in 
law  imply  all  the  rest.  That  case  shows  that 
residence  of  the  landlord  is  not  sufficient,  and 
that  in  order  to  make  the  inmates  lodgers  the 
landlord  must  not  only  reside,  but  must  retain 
his  quality  of  master  and  exercise  general  control, 
which  it  is  expressly  found  as  a  fact  that  the 
landlord  did  not  do.  M'Laughlin  v.  Chambers 
(ubi  sup.)  applies  precisely  in  this  case,  as  the 
revising  barrister  has  drawn  the  same  oonolusion 
as  a  matter  of  fact.  Though  these  houses  are 
ordinary  houses,  if  the  appellants  succeed,  it  will 
be  almost  impossible  to  distinguish  the  case  of 
ordinary  flats,  as  in  law  it  is  difficult  to  see  any 
distinction. 

Dickens,  K.O.  in  reply. 

The  Court  (Lord  Alverstone,  0.  J.,  Wills  and 
Darling,  JJ.)  allowed  the  appeal.  Leave  to 
appeal  was  given.  Register  to  be  amended  by 
striking  out  all  the  names. 

From  this  decision  the  respondent  appealed. 

Foote,  K.O.  (G.  W.  Ricketts  with  him)  for  the 
appellant. — The  real  question  raised  in  this  case 
is  whether  persons  occupying  rooms  as  dwelling- 
houses  in  a  building  are  of  necessity  prevented 
from  being  put  on  the  list  of  Parliamentary  voters 
as  inhabitant  occupiers  in  every  case  in  which  the 
landlord  resides  on  the  same  premises  with  them. 
It  is  said  that  where  the  landlord  resides  on  the 
premises  such  occupiers  can  only  be  entitled  to 
vote  as  lodgers.  The  franchise  of  an  inhabitant 
occupier  of  a  dwelling-house  was  created  under 
sect.  3,  sub-sect  2,  of  the  Representation  of  the 
People  Act  1867.  The  lodger  franchise  exists 
under  sect.  4  of  the  same  Act.  The  meaning  of 
"  dwelling-house  "  in  this  connection  is  denned 
by  sect.  5  of  the  Parliamentary  and  Municipal 
Registration  Aot  1878.  Rooms  inhabited  in  a 
building  may  be  inhabited  by  an  "inhabitant 
occupier  "  or  by  a  "  lodger  "  according  to  circum- 
stances. The  question  depends  on  the  control 
exercised  over  the  building  by  the  landlord.  I 
submit  that  the  findings  of  fact  in  the  case  stated 
by  the  revising  barrister  that  there  is  not  on  the 
part  of  the  landlord  any  general  control  or  right 
thereto  over  the  house  or  its  occupants  are  con- 
clusive in  my  favour,  and  show  that  the  appellant 
is  an  inhabitant  occupier.  On  the  other  side  it  is 
contended  that  the  fact  of  the  landlord  residing 
in  the  house  is  in  itself  conclusive  evidence  that 
he  exercises  control  over  the  house  and  its  occu- 
piers. It  is  clear  that  the  question  of  the  land- 
ford's  right  of  control  is  the  first  point  to  be 
considered : 

Bradley  v.  Baylis,  Morfee  v.  Novis,  Kirby  v.  Biffen, 
46  L.  T.  Rep.  253  ;  8  Q.  B.  Div.  195. 

It  is  clear  also  that  this  right  of  oontrol  has 
reference  not  merely  to  the  staircase  and  such 
parts  of  the  house  as  -  are  common  to  all  the 
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occupiers,  but  to  the  whole  building,  including 
the  rooms  occupied  by  the  various  tenants.  In 
Ireland,  upon  facts  very  like  those  which  we  have 
to  consider  in  the  present  case,  the  Court  of 
Appeal  held  that  the  fact  of  the  landlord 
residing  in  the  building  is  not  conclusive  evi- 
dence of  his  right  of  control  over  the  demised 
premises : 

M'LaughUn  v.  Chambers,  (1896)  2  I.  B.  497. 

That  decision  was  based  upon  Bradley  v.  Baylis 
(ubi  $up.).  It  may  well  be  that  the  residence  of 
the  landlord  upon  the  premises  is  prima  facie 
evidence  that  he  has  a  right  of  control  over  the 
building.  But  that  control  does  not  follow,  as  a 
matter  of  law,  from  his  residence.  The  question 
is  one  of  fact,  and  here  the  revising  barrister  has 
found  as  a  fact  that  the  landlord  does  not  exer- 
cise control  over  the  whole  building.  To  hold 
that  residence  by  the  landlord  is  in  itself  con- 
clusive evidence  of  a  right  of  control  would  lead 
to  very  serious  results.  Take  the  case  of  a  land- 
lord owning  several  buildings,  all  let  out  in  flats 
or  rooms  in  the  same  way.  It  would  be  mani- 
festly unfair  if  the  tenants  in  one  of  those  houses 
in  which  the  landlord  chose  to  reside  should  be 
thereby  disfranchised,  while  tenants  occupying 
rooms  in  the  other  buildings  in  exactly  the  same 
way  were  allowed  to  have  votes  as  inhabitant 
occupierB.  And  then,  again,  the  landlord  might 
in  such  a  case  reside  for  a  week  in  turn  in  his 
various  buildings,  and  thereby  would  be  enabled 
to  disqualify  the  tenants  of  any  of  the  houses  in 
which  ne  chose  to  spend  a  few  days.  On  the  find- 
ings of  fact  by  the  revising  barrister  I  submit  that 
this  claim  should  be  allowed.    He  cited  also 

Toms  v.  Luckett,  5  C.  B.  23 ; 

Ancketill  v.  Baylis,  48  L.  T.  Rep.  342 ;  10  Q.  ft. 
Div.  577. 

Dickens,  K.C.  and  W.  H.  Clay  for  the  respon- 
dents.— The  question  of  the  residence  of  the 
landlord  in  the  building  in  question  is  the  crucial 
one.  It  is  not  quite  correct  to  say  that  his  power 
of  control  is  the  true  criterion.  We  rely  upon 
the  decision  in  Bradley  v.  Baylis  (ubi  sup.).  That 
decision  was  misunderstood  by  the  court  which 
decided  M'Laughlin  v.  Chambers  (ubi  sup.). 
Moreover,  the  decision  in  M'Laughlin  v.  Chambers 
is  in  conflict  with  a  previous  decision  of  the  same 
court  in  Hogan  v.  Sterrett  (20  L.  B.  I.  344). 
McLaughlin  v.  Chambers  was  a  case  which  had 
reference  to  a  building  composed  entirely  of  flats 
let  to  different  tenants.  There  is  a  difference 
between  such  a  building  and  a  building  like  that 
in  the  present  case,  in  which  the  landlord  resides 
and  merely  lets  out  rooms  which  he  does  not  wish 
to  occupy.  In  a  building  like  the  present  one, 
where  rooms  are  let  out  to  tenants  at  4s.  a  week, 
there  is  of  course  no  definite  agreement  as  to  the 
landlord's  power  of  control.  These  occupiers  do 
not  contract  with  the  landlord  for  any  such  occu- 
pation as  clearly  shows  that  they  are  to  be  inha- 
bitant occupiers.  It  is  of  course  understood  that 
the  tenant  has  a  right  to  go  up  and  down  the 
stairs  so  as  to  reach  and  leave  the  room  he 
occupies.  It  will  lead  to  enormous  incon- 
venience if  inquiry  has  to  be  made  in  the 
case  of  every  room  as  to  the  arrangements 
made  between  the  landlord  and  tenant  as  to  the 
control  of  the  building.  The  only  working  rule 
is  to  say  that  for  the  purposes  of  registration 
law,  and  for  that  purpose  only,  the  law  presumes 


that  if  the  landlord  resides  on  the  premises  he 
has  a  right  of  control  over  the  building  so  that 
the  tenants  of  the  various  rooms  can  only  claim 
the  franchise  as  lodgers.  Here  the  revising 
barrister  has  made  some  erroneous  statements  of 
fact  and  then  he  states  his  conclusion,  which  ii 
one  of  law,  not  of  fact,  that  the  landlord  has  no 
right  of  control. 

Foots,  K.C.  in  reply. — M'Laughlin  v.  Chambers 
(ubi  sup.)  has  been  followed  in  Scotland  in  Bishop 
v.  Duffy  (22  Rettie,  192).  That  case  shows  that 
the  landlord's  residence  in  the  house  is  not  con- 
clusive; that  he  must  retain  a  general  control 
over  it,  if  the  tenants  are  to  be  considered  as 
lodgers.  Residence  is  nothing  more  than  prima 
facie  evidence  of  control. 

Collins,  M.B. — This  is  an  appeal  from  the 
decision  of  the  Divisional  Court  on  a  case  stated 
by  a  revising  barrister,  and  the  question  is  whether 
the  particular  claimant  is  or  is  not  entitled  to  the 
household  qualification.  It  is  said  that  a  number 
of  other  cases  depend  upon  the  decision  of  this 
case,  but  it  is  also  said  tnat  those  xsases  vary  in 
several  respects  in  their  facts ;  and  therefore  it 
seems  to  me  that  the  statement  as  to  those  cases 
depending  upon  this  is  rather  the  result  of  mutual 
agreement  between  the  persons  who  conduct  the 
discussions  before  the  revising  barrister,  than  a 
result  arrived  at  by  the  learned  revising  barrister 
upon  the  hearing  of  the  cases.  The  present  case 
must,  therefore,  I  think,  be  dealt  with  on  the 
footing  that  we  have  to  decide  the  particular  cave 
in  respect  of  which  the  special  facts  are  stated. 
In  the  discussion  with  regard  to  the  meaning  of 
the  word  "  lodger,"  as  distinguished  from  M  occu- 
pier," we  are  likely  to  lose  sight  of  that  which  is 
the  foundation  of  the  whole  matter — namely,  the 
conditions  upon  which  the  Legislature  has  given 
the  household  suffrage  to  certain  persons.  Sect  5 
of  the  Parliamentary  and  Municipal  Registration 
Act  1873  provides  that  "  in  and  for  the  purposes 
of  the  Representation  of  the  People  Act  1867"— 
by  which  the  household  qualification  is  created— 
"the  term  'dwelling-house9  shall  include  any 
part  of  a  house  where  that  part  is  separately 
occupied  as  a  dwelling;  and  the  term  *  lodgings' 
shall  include  any  apartments  or  place  of  resi- 
dence, whether  furnished  or  unfurnished,  in  1 
dwelling-house."  By  the  same  section  it  is  pro- 
vided  that  "  for  the  purposes  of  any  of  the  Acts 
referred  to  in  this  section,  where  an  occupier  ii 
entitled  to  the  sole  and  exclusive  use  of  any  part 
of  a  house,  that  part  shall  not  be  deemed  to  be 
occupied  otherwise  than  separately  by  reason  only 
that  the  occupier  is  entitled  to  the  joint  use  of 
some  other  part."  Therefore  we  have  to  see,  when 
we  are  dealing  with  a  person  who  does  not  occupy 
the  whole  of  a  dwelling-house  in  the  ordinary 
popular  sense,  whether  he  comes  within  the 
special  provisions,  which,  the  other  conditions 
being  fulfilled,  enable  a  person  to  claim  the  house- 
hold qualification  under  the  Act  of  1867  it 
respect  of  the  occupation  of  part  of  a  dwelling- 
house.  Now,  to  comply  with  the  conditions 
laid  down  in  the  Act  of  1867,  the  oecupa* 
tion  must  be  at  least  that  of  a  tenant.  Is 
determining  whether  a  person  does  or  does 
not  occupy  as  a  tenant,  there  is,  first,  as 
it  seems  to  me,  a  question  of  fact  as  to  what  are 
the  terms,  as  between  him  and  his  landlord,  upon 
which  he  holds,  and    then,  those   terms  being 
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ascertained,  it  is  an  inference  of  law  whether  he 
is  a  tenant  or  a  lodger.  It  is  with  reference  to 
this  question  that  we  have  to  consider  the  relation 
of  the  landlord,  who  is  the  common  factor  in  both 
oases,  to  his  tenant  or  lodger.  Where  a  person 
claims  the  household  qualification  in  respect  of 
the  occupation  of  part  of  a  dwelling-house,  he  has 
to  show  that  he  occupies  it  separately  as  a  dwelling. 
If  another  person  is  really  in  control  of  the  part 
of  the  dwelling-house,  then  the  claimant  does  not 
occupy  it  as  a  separate  dwelling  within  the 
meaning  of  the  Act  of  1878.  The  occupation  is 
not  that  of  the  claimant,  but  of  his  landlord.  On 
the  other  hand,  if  by  the  arrangements  between 
him  and  bis  landlord  he  has  an  independent 
occupation  which  the  landlord  cannot  control, 
then  the  occupation  is  his  own  and  not  that  of  a 
landlord,  and  he  is  occupier  as  a  tenant  of  such 
premises  as  entitle  him  to  the  franchise  as  an 
inhabitant  occupier,  provided  he  fulfils  the  other 
neceesaryrconditions.  I  come  now  to  the  findings 
of  fact  in  this  case.  The  learned  revising 
barrister  has  found,  it  seems  to  me,  that  the 
claimant  in  this  case  does  occupy  a  separate 
dwelling  in  the  most  absolutely  independent 
manner,  free  from  the  control  of  any  person 
whatever.  So  far  as  those  findings  are  questions 
of  fact,  we  are  absolutely  bound  by  them,  and 
unless  upon  the  facts  that  the  revising  barrister 
has  found,  a  necessary  presumption  of  law  arises 
contrary  to  the  conclusion  which  he  has  arrived 
at,  it  seems  to  me  that  we*  are  bound  by  his  find- 
ings of  fact.  The  revising  barrister  states  the 
facts  that  the  claimant  pays  a  rent  of  3«.  Sd.  per 
week  for  one  unfurnished  tenement  room  on  the 
third  floor  of  the  house,  "  such  room  constituting 
a  separate  dwelling  and  being  used  by  him  for  all 
purposes  of  living,  and  being  separately  occupied 
by  him  as  a  dwelling  or  dwelling-house ;  and  he 
has  let  to  him  therewith  such  use  of  the  passages 
and  staircases  as  is  necessary  and  convenient  to 
the  access  to  and  enjoyment  of  the  said  dwelling." 
So  far  the  subject-matter  of  occupation,  on  those 
findings,  which  are  unquestionably  purely  find- 
ings of  fact,  is  clearly  brought  within  the  defini- 
nition  contained  in  the  section.  Then  the 
revising  barrister  finds  that  the  landlord,  who  is 
the  tenant  of  the  whole  house,  "resides  in  a 
separate  and  independent  tenement  or  set  of  rooms 
upon  the  Baid  premises."  That  is  to  say,  the 
landlord  resides  upon  the  premises,  but  that  which 
he  occupies  is  described,  just  as  that  is  which 
the  claimant  occupies,  as  a  separate  and  indepen- 
dent tenement  or  set  of  rooms  upon  the  premises. 
There  are  four  other  occupiers  under  agreements, 
residing  under  the  same  terms  as  the  claimant. 
Then  comes  a  finding  that  the  landlord  occupies 
a  Bet  of  rooms  similarly  with  the  other  occupiers 
of  the  said  house,  and,  so  far  as  their  relationship 
inter  se  as  residents  is  concerned,  the  landlord 
Weevil  occupies  no  position  other  than  he 
would  if  he  were  not  the  landlord.  There,  again, 
it  seems  to  me  that  that  is  all  fact.    Then  in 

Fare.  7  to  10  there  are  findings  which  I  will  read. 
His  Lordship  read  the  paragraphs,  and  con- 
tinued:] It  was  admitted  by  the  court  below 
that  they  were  bound  by  the  statements  in  the 
case  so  far  as  these  are  statements  of  fact,  and  if 
the  judgment  of  the  court  below  contradicts  the 
statements  of  fact  it  went  beyond  the  jurisdiction 
of  the  court.  It  was  only  by  arriving  at  the  con- 
clusion that  the  statements  in  the  case  were  not 


statements  of  fact  merely,  but  were  inferences  of 
law,  that  the  court  below  were  able  to  differ  from 
the  view  taken  by  the  revising  barrister.  There  is 
really  no  conflict  of  opinion  in  point  of  law  between 
the  view  taken  by  the  court  below  and  my  view. 
But  it  seems  to  me  that  the  revising  barrister, 
who  was  the  sole  judge  of  the  facts,  has  found 
certain  facts,  and  that  the  decision  of  this  case 
does  not  rest  upon  inferences  of  law  from 
those  facts,  but  upon  the  facts  as  found.  If  we 
had  had  before  us  all  the  evidence  upon  which  he 
arrived  at  his  conclusion  as  to  the  control  of  the 
landlord  the  matter  might  have  been  different. 
We  might  then  have  been  able  to  say  that  the 
conclusion  could  only  have  been  arrived  at  by  a  mis- 
direction in  point  of  law.  But  on  the  case  before 
us  there  is  nothing  whatever  to  show  that  he  must 
have  misdirected  himself  in  point  of  law.  We 
must  start  with  the  fact  that  the  landlord  retains 
no  control  over  that  part  of  the  house  for  the  occu- 

Fation  of  which  the  claimant  claims  the  franchise, 
speak  of  control  of  the  part  of  the  house  in 
respect  of  whioh  the  franchise  is  claimed,  because 
the  amount  of  control,  if  any,  whioh  the  landlord 
exercises  over  that  which  is  not  part  of  the  quali- 
fying subject-matter  appears  to  me  to  be  quite 
immaterial.  It  has  been  pressed  upon  us  in  argu- 
ment that  a  person  who  resides  in  part  of  a  house 
cannot  claim  the  franchise  as  an  inhabitant  occu- 
pier if  the  landlord  resides  in  the  same  house, 
because  the  residence  of  the  landlord  in  the  house 
is  incompatible  with  the  claim.  It  seems  to  me, 
however,  on  principle  that  it  cannot  be  affirmed 
as  a  matter  of  law  that  the  co-existence  of  the 
landlord  as  an  occupier  of  another  and  distinct 
subject-matter  is  any  more  a  bar  in  law  to  the 
claim  than  if  the  landlord  lived  next  door  or 
in  the  next  street.  The  law  has  created  a  thing 
capable  of  being  the  subject-matter  of  a  separate 
tenancy,  and  the  only  thing  that  can  prevent  its 
being  the  subject-matter  of  a  separate  tenancy  is 
that  it  has  not  been  occupied  in  such  a  sense 
that  the  occupation  can  be  properly  described  as 
that  of  an  occupier  and  not  of  a  lodger ;  in  other 
words,  that  the  occupation  has  not  been  entirely 
independent  and  uncontrolled.  The  occupation 
maybe  subject  to  stipulations,  giving  the  landlord, 
for  instance,  a  right  of  entry  for  the  purposes  of 
repair ;  but  such  a  stipulation  is  compatible  with 
a  perfectly  independent  occupation,  such  as  would 
give  the  franchise  to  the  tenant ;  and  that  is  the 
occupation  that  the  revising  barrister  has  found 
to  exist  in  this  case.  Those  being,  in  my  view, 
the  broad  principles  upon  which  the  case  depends, 
we  have  been  pressed  with  authorities,  notably 
the  case  of  Bradley  v.  Baylis  (ubi  sup.),  and  an 
argument  has  been  founded  upon  observations  in 
that  case,  which  invites  us  to  hold  that  the  fair 
inference  from  that  case  is  that,  as  a  matter  of 
law,  the  household  qualification  cannot  be  claimed 
where  the  landlord  resides  in  the  same  dwelling- 
wouse.  Now,  I  think  a  critical  examination  of 
hhat  was  said  in  that  case  by  the  learned  judges 
negatives  that  contention.  Each-  one  of  them  in 
every  reference  to  the  landlord's  residence  couples 
with  it  some  statement  indicating  control  on  the 
part  of  the  landlord ;  and  it  seems  to  me  that  the 
question  treated  by  all  the  judges  as  vital  is  that 
of  control.  Nobody  disputes  that  in  the  case  of 
a  claim  to  the  household  qualification  in  respect 
of  the  occupation  of  part  of  a  dwelling-house,  if 
the  landlord  is  living  in  the  house,  that  circum- 
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stance  creates  a  presumption  that  the  occupation 

of  another  part  of  the  house  is  that  of  lodger 

rather  than  that  of  tenant.    But  while  that  is  the 

presumption  it  is  not  the  nesessary  inference  of 

law,  and  there  is  certainly  no  authority  that  it  is. 

On  the  contrary,  it  seems  to  me  that  the  case  of 

Bradley  v.  Baylis  is  against  that  proposition.    I 

will  refer  to  the  judgment  of  Cotton,  L. J.,  whose 

judgment  does  not  differ  in  any  way  from  the 

judgments  that  preceded  it,  hut  may,  I  think,  be 

regarded   as    summing  up  and  interpreting  the 

substance  of  the  earlier  dicta  on  the  matter.    He 

says,  with  reference  to  the  question  as  to  what  is 

a  lodger :  "  In  my  opinion,  it  is  not  necessary  that 

the  person   with  whom  he  lodges — that  is,  his 

immediate  landlord — should  live  in  the  house  to 

make  him  a  lodger.    Nor  is  it  necessary  that  the 

immediate  landlord  should  have  the   exclusive 

control  over  the  key  of  the  outer  door ;  but,  in  my 

opinion,  some  control  over  the  house  must  be 

exercised  by  the  person  in  whose  house  the  man 

lives  to  make   him   a  lodger."    Control   is   the 

substance  of  the  matter,  as  it  seems  to  me,  even 

on  the  language  used  in  the  case  of  Bradley  v. 

Baylis  (ubi  sup.)  itself.     That  case  has    been 

carefully  and  elaborately  considered  by  the  Court 

of  Appeal  in  Ireland  in  the  case  of  McLaughlin 

v.   Chambers   (ubi  sup.),   and   the  judgment  of 

Palles,  O.B.   deals   specifically  with  this   point. 

After  analysing  the  dicta  in  Bradley  v.  Baylis, 

the  learned  Chief  Baron  sums  the  matter  up  by 

putting  it  that  control,  and  not  residence,  is  the 

really  significant  thing  in  considering  the  question 

of  the  landlord's  position  in  relation  to  these 

S remises  which  are  claimed  as  the  basis  of  the 
ousehold    qualification.      In    dealing    with    an 
earlier  case  of  Charlton  v.  McManus  (29  Ir.  L.  T. 
Rep.),  in  which  the  same  point  was  raised,  he 
says  this  on  p.  509 :    "  In  that  case  the  landlord 
came  into  possession  of  part  of  a  structure  by 
reason  of  the  tenant  of  a  separate  room  therein 
quitting  possession  and  giving  the  same  over  to 
the  landlord  who  came  to  live  there,  and  we  held 
that  the  mere  residence  of  the  landlord  in  the 
same  structure  did  not  of  itself  disqualify  the 
tenant  of  another  room  occupied  as  a   separate 
dwelling-house,   who  had  been,  previous  to  the 
arrival  of  the  landlord  on  the  premises,  admittedly 
entitled  to  be  registered  as  an  inhabitant  house- 
holder.   In  that  case  I  endeavoured  to  show  that 
Bradley  v.  Baylis  (ubi  sup.)   did  not  establish 
that  the  presence  of  the  landlord  in  a  house  let 
out  in  tenements  does  of  itself  determine  the 
question  whether   a  person  is   a  lodger   or  an 
inhabitant  householder.    I  want  now  to  go  a 
little   further,    and    to    point  out  in  hat  is  the 
determining  factor.    The  real  question  involved 
is  this :  Is  there  but  one  dwelling-house,  or  is  the 
structure  one  in  which  there  are   two  or  more 
separate  dwelling-houses?"     Then  the  learned 
Chief  Baron  read  the  passage  from  the  judgment 
of  Cotton,  L.J.  in   Bradley  v.  Baylis  (ubi  sup.) 
which  I  have  already  read,  and  went  on :  "  In  my 
opinion  the  rule  laid  down  in  Bradley  v.  Baylis 
(ubi  sup.)  is  this :   Where  a  claimant  dwells   in 
rooms  forming  part  of  a  structure,  in  any  other 
part  of  which  structure  the  landlord  dwells,  and 
over  which  structure  the  landlord   exercises   a 
control    as    master — a     paramount     governing 
control,  which  is  to  be  attributed  to  his  position 
as  a  master,  and  which  is  something  different 
from  that  of  a  man  who  merely  occupies  rooms 


in  the  same  structure — then  every  one  of  the 
tenants  in  the  struoture  or  house  is  a  lodger." 
It  is  said  that  this  decision  is  in  conflict  with  an 
earlier  decision  of  the  same  court  in  Hogan  v. 
Sterrett  (20  L.  Rep.    Ir.  344),  but,  dealing  with 
that  very  case  and  Bradley  v.  Baylis,  the  learned 
Chief  Baron  says  this :    "  Neither  of  these  cases 
decides  that  the  mere  fact  of  the  residence  of  the 
landlord  in  the  structure  in  which  his  tenants 
reside  is  enough  per  se  as  a  matter  of  law  to 
disqualify  the  tenants."    There  is  accordingly  no 
difference  in  the  view  taken  in  APLaughlin  v. 
Chambers  (ubi  sup.)  and  the  earlier  case  in  the 
same  court.     In  that  earlier    case,  which  was 
relied  upon  by  Mr.  Dickens  as  an  authority  that 
the  presence  of  the  landlord  in  the  house  negatives 
the  acquisition  by  a  tenant  of  the  household 
qualification,     there    is     this    passage    in  the 
judgment    of    Porter,    M.R.  to  which  I  think 
it    worth   while  to  refer :    "I  do  not  mean  to 
decide  that  in   every  case  where   the  landlord 
resides     under     the    same    roof    the    persons 
occupying  the  other  portions  of  the  structure 
may  not  be  entitled  otherwise  than  as  lodgers.    I 
think  they  may  be  entitled ;  but  the  evidence  of 
separate  occupation  must  be  very  clear— such  as 
in  the  case  of  'fiats';  for  there  the  landlord 
would  live  in  a  separate  '  house '  within  the  mean- 
ing of    the   Act,    and  there   would  be  several 
4  dwelling-houses '  all  under  the  same  roof.  When 
that  case  arises  it  will  have  to  be  considered  on 
its  own  merits."    That  is  really  the  case  which 
has  arisen  here,  because  if  the  particular  tene- 
ment is  once  brought  within  the  definition  of  a 
dwelling-house,  it  seems  to  me  that  that  is  in  the 
same  position  as  a  flat.    I  can  see  no  difference  in 
point  of  law  between  a  tenement  which  is  part  of 
a  dwelling-house  and  is  made  by  statute.    The 
difference  is  physios!  only,  a  separate  dwelling- 
house,  and  a  flat  which  is  also  part  of  a  dwelling- 
house.     In  AncketiU  v.  Baylis  (ubi  sup.),  which 
was  also  relied  on  in  argument,  Sir  Jamee  Hannen 
say 8  this :  "  It  is  difficult  to  define  the  difference 
between  a  tenant  and  a  lodger;  but  probably  it 
may  be  said  with  accuracy  that  where  the  land- 
lord himself  resides  in  the  house  the  other  inmates 
are  lodgers,  because  they  submit  themselves  to 
his  control ;    but  where  the  landlord  does  not 
reside  in  the  house,  or  where  he  occupies  a  sepa- 
rate set  of  rooms  in  the  basement  — which,  I 
think,  is  analogous  with  the  case  here — "  or  where 
the  house  is  divided  into  separate  and  indepen- 
dent dwellings  or  into  separate  flata  " — "  dwelling0 
there,  I  take  it,  means  something  distinguishable 
from  a  flat,  a  separate  dwelling  within  the  Act— 
"  or  into  separate    flats  with  a  porter,  or,   as 
happens  abroad,  with  a  concierge  living  upon  the 
premises ;  in  each  of  those  cases,  even  although  a 
servant  of  the  landlord  may  be  present,  the  sepa- 
rate occupation   exists   which   is   necessary  to 
constitute  a  tenancy."    It  seems  to  me  that  that 
is  a  dictum  exactly  in  point  on  this  matter,  and 
that  is  a  dictum  in  the  Court  of  Appeal  in  this 
country.    So  that  it  seems  to  me  there  is  really 
no  foundation  for  the  suggestion  that  there  is  any 
difference  of  opinion  between  the  English  Court 
of  Appeal  and  the  Irish  Court  of  Appeal.  On  the 
whole,  it  seems  to  me  that  the  authorities  are 
clearly  in  favour  of  the  proposition  that  the  fact 
that  the  landlord  lives  on  the  premises,  under  the 
conditions  described  in  the  case  before  us,  does 
not  prevent  a  resident  in  another  part  of  the 
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house,  in  other  respects  fulfilling  the  conditions  of 
the  franchise,  from  claiming  it.  In  my  judgment 
the  appeal  must  be  allowed. 

Bomeb,  L.J. — The  subject  of  this  appeal  is  a 
striking  example  of  the  difficulty  which  often 
arises  in  determining  whether  a  man  who  resides 
in  a  rateable  tenement  is  an  occupying  tenant,  or 
is  occupying  or  using  the  tenement  as  a  lodger 
only.  It  appears  to  me  to  be  impossible  to  lay 
down  hard-and-fast  rules  or  propositions  of  law, 
or  to  give  a  definition  as  to  what  constitutes  the 
difference  between  an  occupying  tenant  and  a 
lodger,  which  would  solve  the  difficulty.  In 
Bradley  v.  Baylis  (ubi  sup.)  Sir  George  Jeasel,  M.R. 
said :  "  I  have  been  quite  unable,  so  far  as  I  am 
concerned,  to  frame  an  exhaustive  definition. 
Some  judges  have  tried  to  do  so,  and,  in  my 
opinion,  they  have  failed ;  and  I  think  it  wiser  and 
safer  to  say  that  the  question  whether  a  man  is  a 
lodger,  or  whether  he  is  an  occupying  tenant, 
must  depend  on  the  circumstances  of  each  case." 
I  respectfully  agree  with  that  statement,  and  I 
will  proceed  to  apply  it  to  this  case,  and  to 
consider  shortly  what  are  the  circumstances  of 
the  case  before  us.  Of  course,  the  facts  depend 
upon  the  findings  of  the  revising  barrister,  and  I 
may  say  at  once  that,  in  my  opinion,  his  findings, 
to  which  I  shall  briefly  refer,  are  findings  of  fact 
which  it  is  not  right  or  competent  for  us  to 
disregard.  I  cannot  agree  that  they  can  be 
treated    merely    as    matters     of     opinion    on 

Soints  of  law  which  we  are  at  liberty  to 
isregard  or  to  overrule;  and  it  is  because  we 
consider  that  the  findings  of  the  revising  barrister 
are  findings  of  fact  that  a  difference  has  arisen 
between  the  Divisional  Court  and  this  court. 
Turning  to  the  case,  I  find  that  in  par.  2  the 
revising  barrister  states  that  the  person  whose 
position  is  in  question  is  occupying  a  room  con- 
stituting a  separate  dwelling  used  by  him  for  all 
purposes  of  living,  and  separately  occupied  by 
him  as  a  dwelling-house,  and  that  he  has  let  to 
him  also  the  use  of  certain  passages  and  stair- 
cases. Let  me  at  once  get  rid  of  the  question  of 
the  passages  and  staircases,  for  it  appears  to  me 
that,  having  regard  to  the  provision  in  sect.  5  of 
the  Parliamentary  and  Municipal  Registration 
Act  1878  that  "  where  an  occupier  is  entitled  to 
the  sole  and  exclusive  use  of  any  part  of  a  house 
that  part  shall  not  be  deemed  to  be  occupied 
otherwise  than  separately  by  reason  only  that  the 
occupier  is  entitled  to  the  joint  use  of  some 
other  part,"  the  joint  use  ox  the  passages  and 
staircases  may  be  disregarded.  It  is  stated  in 
par.  7  that  this  inmate  has  "  the  exclusive  occu- 
pation, use,  and  enjoyment  of  his  room  or  dwell- 
ing, and  the  landlord  neither  does  nor  has  by 
agreement  or  otherwise  any  right  to  enter  or  in 
any  way  interfere  with  or  exercise  any  control  or 
dominion  over  the  said  room  " ;  and  further,  in 
par.  8,  it  is  stated  that  the  landlord  "  does  not 
reserve  to  himself  or  exercise  any  right  of  general 
control  or  dominion  or  mastership  over  the  pre- 
mises," and,  in  par.  9,  that  the  tenant  has  a  key 
which  enables  him  at  all  times  to  open  the  front 
door,  and  to  obtain  access  to  the  house  and  to  his 
dwelling,  and  that  the  landlord  reserves  no  right 
to  fasten  the  door.  On  those  findings  one  thing 
is  clear ;  that  within  the  definition  of  the  Acts 
which  we  have  to  consider,  the  room  occupied  by 
this  inmate  is  a  dwelling-house,  and  I  think  there 
can  be  no  doubt  that  within  the  meaning  of 


sect.  3  (2)  of  the  representation  of  the  Peoplei  • 
Act  1867  he  is  an  inhabitant  occupier;  ana  1 
should,  so  far,  on  the  facts  stated,  have  certainly 
been  of  opinion  that  he  was  also  a  tenant  withro 
the  meaning  of  that  expression  as  used  in  that 
section,  and  therefore  he  would  be  prima  facie 
entitled  to  the  household  franchise.  The  facta 
which  are  found  in  the  case,  that  the  landlord 
pays  the  rates  and  taxes  and  does  the  repairs  of 
the  house  as  a  whole,  would  clearly  not  in  them- 
selves alter  the  position  of  matters.  Indeed,  it 
cannot  be  disputed  that  if  the  landlord  did  not 
reside  in  part  of  the  house  the  inmate  would 
clearly  not  be  a  lodger,  but  would  be  an  occupying 
tenant.  In  the  case  of  Bradley  v.  Baylis  (ubi 
sup.),  to  which  I  have  already  referred,  Sir  George 
Jessel,  MR.  says,  at  p.  220  of  the  Law  Reports : 
"  On  the  other  hand,  suppose  a  landlord  does  not 
demise  the  whole  of  the  house,  but  everything  in 
it  that  can  be  demised,  except  the  staircases  and 
passages,  &c.,  as  to  which  he  gives  the  inmates 
the  right  of  ingress  and  egress,  but  exercises  no 
control  over  and  does  not  reside  in  the  house 
— I  think  the  inmates  are  occupying  tenants. 
Here,  again,  does  the  fact  of  the  landlord  repair- 
ing or  paying  rates  and  taxes  make  any  difference  P 
I  think  not.  Of  course  he  has  a  right  to  enter  to 
make  Buch  repairs,  but  still,  in  my  opinion,  that 
does  not  prevent  the  occupier  being  in  rateable 
occupation."  And,  indeed,  to  hold  otherwise 
would  be  to  impugn  those  cases,  which  I  think  are 
now  settled,  with  regard  to  the  occupancy  of  flats, 
where  often  the  owner  of  a  large  house  contain- 
ing a  block  of  flats  takes  upon  himself,  when  he 
lets  the  flats,  to  pay  the  rates  and  taxes  and  to  do 
the  repairs  as  between  himself  and  the  tenants 
of  the  flats.  In  that  position  of  affairs  if  this 
inmate  was  an  occupying  tenant  under  the  Act, 
does,  as  a  matter  of  law,  the  mere  occupancy  of 
part  of  the  house  by  the  landlord,  of  necessity 
and  by  itself,  suffice  to  turn  what  would  be  other- 
wise an  occupying  tenancy  into  a  case  of  a  lodger 
holding  P  I  think  not.  I  cannot  see  for  myself 
any  reason  why  we  should  hold  that  as  a  matter 
of  law,  and  I  agree  with  the  decision  arrived  at 
by  the  Irish  Court  of  Appeal  in  M'Laughlin  v. 
Chambers  (1896)  2  I.  R.  497),  and  with  the  very 
excellent  reasons  given  by  the  judges  there  for 
the  decision  then  arrived  at.  To  hold  otherwise 
would,  in  my  opinion,  lead  to  strange  conse- 
quences. Take  the  case  of  the  owner  of  two 
nouses  who  lives  in  one  and  lets  the  other  out  in 
separate  parts  to  different  tenants  so  that  they 
are  clearly  and  beyond  question  occupying  tenants. 
Suppose  that  one  of  those  tenants  goes  out  leaving 
a  vacancy  as  to  part  of  that  house,  and  that  the 
landlord,  after  some  six  months  occupanoy  by  the 
other  tenants,  chooses  to  move  into  the  part  of 
the  premises  that  has  become  vacant.  Would 
that  mere  fact,  without  any  change  of  control  at 
all,  or  any  other  change  of  circumstance,  suffice, 
as  a  matter  of  law,  to  change  the  tenants' 
holdings  from  holdings  as  occupying  tenants 
into  occupancy  as  lodgers  P  In  my  opinion  we 
are  not  compelled  so  to  hold  as  a  matter  of  law. 
The  landlord's  right  of  control  is,  in  my  opinion, 
the  essential  point  to  be  considered  in  cases  like 
the  present.  It  has  been  frequently  pointed  out 
that  to  make  an  inmate,  who  has  the  exclusive 
right  to  the  use  and  occupation  of  part  of  a  house, 
a  lodger,  there  must  be  some  right  of  control  on 
the  part  of  the  landlord.    Take,  for  example,  the 
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case  of  Toms  v.  Luchett  (5  C.  B.  23),  where 
Maule,  J.  Baid:  "Where  the  owner  of  a  house, 
takes  in  a  person  to  reside  in  a  part  of  it, 
though  such  person  has  the  exclusive  posses- 
sion of  the  rooms  appropriated  to  him,  and 
the  uncontrolled  right  of  ingress  and  egress, 
yet,  if  the  owner  retains  his  character  of 
master  of  the  house,  the  individual  so  occupying 
it  occupies  it  as  a  lodger  only,  and  not  as  a 
tenant.     .  .     The    question    depends  upon 

whether  or  not  the  owner  of  the  house  resides 
upon  the  premises,  retaining  his  quality  of  master, 
and  reserving  to  himself  the  general  control  and 
dominion  over  the  whole."  Other  judges  are,  to 
my  mind,  referring  to  the  same  thing  when  they 
say  that  in  considering  what  is  a  lodger  you  must 
see  that  the  person  who  is  to  be  a  lodger  of 
another  not  only  lodges  in  the  same  house, 
but  lodges  with  that  other,  or  that  in  order 
to  establish  the  position  of  a  lodger  there  must 
be  some  personal  relationship  between  the  lodger 
and  the  landlord.  I  think  this  essential  right  of 
control  was  clearly  referred  to  and  the  import- 
ance of  it  pointed  out  by  Sir  George  J  easel,  M.R. 
in  Bradley  v.  Bay  lis  (ubi  sup.),  at  p.  219  of  the 
Law  Reports,  where  he  says :  "  It  seems  to  me,  as 
to  unfurnished  lodgings  (and  I  will  only  deal 
with  unfurnished  lodgings,  as  it  is  the  only 
class  of  cases  with  reference  to  which  ques- 
tions are  likely  to  arise),  where  the  owner  of 
the  house  does  not  let  the  whole  of  it,  but 
retains  a  part  for  his  own  residence,  and 
resides  there,  and  where  he  does  not  let  out  the 
passages,  staircase,  and  outer  door,  but  gives  to 
the  'inmates'  (I  use  that  term  for  my  present 
purpose)  merely  a  right  of  ingress  and  egress, 
and  retains  to  himself  the  general  control,  with 
the  right  of  interfering — I  do  not  mean  an  actual 
interference,  but  a  right  to  interfere,  a  right  to 
turn  out  trespassers,  and  so  on — then  I  consider 
that  such  owner  is  the  occupying  tenant  of  the 
house,  and  the  inmate,  whether  he  has  or  has  not 
the  exclusive  use  of  the  room,  is  a  lodger." 
The  case  of  Morfee  v.  Novis  (ubi  sup,)  I  think  is 
clearly  distinguishable.  In  that  case,  not  only 
was  there  no  finding  by  the  revising  barrister 
that  there  was  no  right  of  control  by  the  landlord 
over  the  inmate,  but,  on  the  contrary,  there  is,  if 
not  a  finding,  at  least  a  clear  intimation  on  the 
part  of  the  revising  barrister  that,  in  his  opinion, 
there  was  a  right  of  control  by  the  landlord  over 
the  part  occupied  by  the  inmate,  and,  indeed, 
such  an  occupation  as  would  give  the  landlord 
the  exclusive  right  to  sue  for  trespass  upon  that 
part  of  the  house.    It  further  appears,  as  was 

Sointed  out  by  Brett,  L.J.,  that  there  was  no 
nding  in  that  case  that  the  inmate  had  the 
exclusive  occupation  of  his  rooms,  but  only  that 
he  had  the  exclusive  use  of  his  rooms;  and, 
lastly,  Cotton,  L.  J.  points  out  that  the  immediate 
landlord  did  exercise  a  control  over  the  whole 
house.  In  the  present  case,  on  the  facts  stated 
by  the  revising  barrister,  this  inmate  appears  to 
me  to  be  in  the  position  of  a  tenant,  and  not  of 
a  lodger,  and  I  agree  that  the  appeal  must 
succeed. 

Mathbw,  L.J. — I  am  of  the  same  opinion.    It 
was  the  object  of  the  Acts  of  1867  and  1878  to 

five  the  franchise  to  the  occupant  of  part  of  a 
welling- house.  Now  what  sort  of  occupation 
was  contemplated  in  a  case  like  the  present  where 
a  person  resides  in  one  room  in  a  dwelling-house  P 


Clearly  an  exclusive  occupation  analogous  to  the 
occupation  of  an  entire  dwelling-house.  The 
findings  of  fact  here  show  in  the  clearest  way 
that  there  was  an  exclusive  occupation  in  the 
fullest  sense  of  the  term,  without  any  interference 
or  right  of  interference  on  the  part  of  the  land- 
lord. Why  is  it  that  effect  is  not  to  be  given  to 
those  findings  F  It  is  said  that  the  revising 
barrister  neglected  an  imperative  rule  of  law — 
namely,  that  there  cannot  be  an  exclusive  occu- 
pation of  a  room  in  a  house  if  the  landlord  lives 
in  another  room  in  that  house.  In  my  opinion 
that  is  incorrect,  and  extraordinary  results  would 
arise  if  the  residence  of  the  landlord  were  the 
conclusive  criterion  of  whether  or  not  there  was  a 
separate  occupation  of  another  part  of  the  house 
by  the  inmate.  If  the  house  had  been  let  out  in 
separate  tenements,  and  one  room  became  vacant, 
and  the  landlord  took  up  his  residence  in  that 
room,  all  the  other  inmates  would  lose  the  house- 
hold franchise.  This*  extraordinary  result  seems 
to  me  to  forbid  the  acceptance  of  the  suggestion 
that  the  residence  of  the  landlord  in  the  premises 
necessarily  indicates  tnat  he  has  control  over  the 
room  of  the  tenant.  I  agree  that  the  appeal 
must  be  allowed. 

Solicitors  for  the  respondent,  Cunlijfes  and 
Davenport,  for  B.  J.  Fittall,  Town  Clerk,  Devon- 
port. 

Solicitors  for  the  appellants,  Ayrton,  Biscoe,  and 
Barclay.       

HIGH    COURT    OF   JUSTICE. 

CHANOERr  DIVISION. 

Dec.  14  and  19, 1905. 

(Before  Buckley,  J.) 

Thompson  and  another  v.  Hammersmith 
Borough  Council,  (a) 

Metropolis — Alteration  of  streets — Notice  to  treat 
—Power  to  take  part  of  house  where  owner  is 
altering  or  demolishing  it — Michael  Angelo 
Taylors  Act  (57  Geo.  3,  c.  xzix.),  ss.  80,  82. 

A  local  authority  requiring  part  of  a  house  for  the 
purpose  of  widening  a  street  under  Michael 
Angelo  Taylor's  Act  cannot  com/pel  the  owner  to 
sell  such  part  alone  if  the  removal  of  the  part 
will  substantially  alter  the  character  of  the 
house. 

Gordon  v.  Vestry  of  St.  Mary  Abbotfs,  Ken- 
sington (71  L.  T.  Bep.  196 ;  (1894)  2  Q.  B.  743) 
and  Gibbon  v.  Vestry  of  Paddington  (83  L.  T. 
Rep.  136 ;  (1900)  2  Ch.  794)  followed. 

The  fact  that,  at  the  time  when  the  local  authority 
served  its  notice  to  treat,  an  agreement  existed 
between  the  lessor  and  lessee  of  the  house  that 
the  house  was  to  be  altered  or  reconstructed  is 
immaterial.  It  is  also  immaterial  that  at  the 
time  when  the  lease  was  granted  the  lessees  wen 
aware  that  the  local  authority  contemplated  smk 
a  scheme  of  street-widening  as  would  affect  the 
premises. 

Discussion  of  the  judgment  of  Rindersley,  V.C. 
in  Thomas  v.  Daw  (L.  Bep.  2  Ch.,  note,  p.  3). 

Witness  action. 

On  the  16th  June  1905  the  Council  of  the 
Metropolitan  Borough  of  Hammersmith  (herein- 
after called  the  defendants),  in  porsnanoe  of  their 
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purpose  of  widening  King-street,  Hammersmith, 
purporting  to  act  under  the  powers  conferred 
by  Michael  Angelo  Taylor's  Act,  gave  notice  to 
treat  to  the  occupiers  of  No.  98,  King-  street,  the 
plaintiffs  in  this  action,  in  respect  of  that  part 
of  No.  98 .  which  had  a  frontage  on  King- 
street  The  part  which  the  defendants  claimed 
to  purchase  in  their  notice  to  treat  was  in  length 
the  whole  line  of  No.  98  that  faoed  King-street, 
and  in  depth  was  about  5ft.  2in.  at  one  end  of 
the  line  to  about  7ft.  2in.  at  the  other  end  of 
the  line. 

The  plaintiffs  were  the  lessees  of  No.  98  under 
i  lease  dated  the  25th  March  1905,  which  con- 
tained a  covenant  that  they  should  at  their  own 
expense  forthwith  alter  the  demised  premises  in 
accordance  with  certain  plans  and  subject  to 
certain  approvals.  The  alterations  were  in  pro- 
gress at  the  date  of  the  notice  to  treat.  The 
character  of  the  alterations  is  set  forth  sufficiently 
in  his  Lordship's  judgment. 

At  the  time  when  the  plaintiffs  acquired  the 
lease  they  had  seen  a  tracing  showing  certain 
works  proposed  to  be  carried  out  by  the  defen- 
dants in  connection  with  the  widening  of  King- 
street,  and  in  particular  were  aware  that  such 
widening  would  affect  No.  98,  King-street. 

The  effect  of  the  acquisition  by  the  defendants 
of  the  strip  of  frontage  is  set  forth  fully  in  his 
Lordship's  judgment,  and  it  will  be  sufficient  to 
state  here  that  a  chimney  and  fireplaces  con- 
nected with  it  would  have  been  destroyed ;  that 
the  first  and  second  floors  would  have  been 
materially  affected ;  that  certain  rooms  would  not 
be  nearly  so  good  as  they  were  before ;  that  so 
far  was  it  from  the  fact  that  there  would  have 
been  substituted  for  the  old  rooms  fair  usable 
rooms,  as  one  of  the  defendants'  witnesses  had 
alleged,  that  the  new  rooms  would  be  practically 
useless. 

At  the  time  of  the  trial  the  defendants  had 
sanctioned  the  purchase  of  part  of  No.  96,  King- 
street,  but  had  taken  no  steps  in  connection  with 
the  acquisition  of  any  part  of  No.  100,  King- 
street.  These  two  houses  were  next  to  No.  98  on 
either  side,  and  bad  the  same  line  of  frontage. 
If  they  remained  as  they  were,  and  if  the  plain- 
tiffs' strip  were  taken,  the  plaintiffs'  house 
would  be  thrown  back  from  the  main  frontage  of 
the  street. 

The  plaintiffs  did  not  desire  to  sell  only  such 
part  of  the  house  as  was  mentioned  in  the  notice 
to  treat,  and  served  the  defendants  with  a  notice 
requiring  them  to  purchase  the  whole  of  the 
premises.  The  defendants  refused  to  do  so,  and 
proceeded  on  the  footing  of  a  refusal  to  treat  in 
the  manner  prescribed  by  Michael  Angelo  Taylor's 
Act. 

This  was  an  action  by  the  plaintiffs  asking  for 
an  injunction  against  the  defendants  restraining 
them  from  proceeding  under  their  notice  to  treat 

Sect.  80  of  Michael  Angelo  Taylor's  Act 
(57  Geo.  3,  c  xxix.),  so  far  as  material,  runs  as 
follows: 

It  shall  and  may  be  lawful  to  and  for  the  commis- 
sioners or  trustees  or  other  persons  having  the  control 
of  the  pavement  of  any  parochial  or  other  district  from 
time  to  time  and  at  all  times  hereafter  to  .  .  . 
widen  any  of  the  streets  .  .  .  within  any  parochial 
or  other  district  .  .  .  and  if  any  houses,  walla, 
bmlduigs,  lands,  tenements,  and  hereditaments  or  any 
part  thereof  shall  be  adjudged  by  the  said  oommis- 

M*a.  Cam.— Vol.  XXII. 


sioners  or  trustees  or  other  persons  as  aforesaid  to 
project  into,  obstruot,  or  prevent  them  from  so  .  .  . 
widening  the  said  streets,  and  that  the  possession, 
ooonpation,  and  purchase  of  such  houses,  walls,  build- 
ings, lands,  tenements,  or  hereditaments  will  be  neces- 
sary for  that  purpose,  it  shall  and  may  be  lawful  to 
and  for  the  said  commissioners,  &o. ;  and  they  shall 
have  full  power  and  authority  to  treat,  oontraot,  and 
agree  .  .  .  with  the  several  owner  or  owners, 
occupier  or  occupiers,  of  all  suoh  houses,  walls,  build- 
ings, lands,  and  hereditaments  ...  for  the  pur- 
poses aforesaid,  and  to  pay  for  the  same  snoh  sum  and 
sums  of  money  as  shall  be  agreed  upon  by  the  said 
commissioners,  &c,  and  the  owner  or  owners,  occupier 
or  occupiers  thereof  .  .  .  and  to  pull  down,  use, 
sell,  or  dispose  of  suoh  houses,  walls,  and  buildings,  and 
the  materials  thereof,  and  lay  the  sites  thereof,  and  also 
all  such  other  lands,  tenements,  or  hereditaments,  or  so 
much  thereof  as  they  the  said  commissioners  or,  &o., 
shall  think  proper  into  the  said  streets. 

Sect.  82  provides  the  proper  procedure  in  case 
an  owner  of  a  house  refuses  to  treat  or  agree 
with  the  commissioners. 

Other  facts  are  more  conveniently  set  forth  in 
his  Lordship's  judgment. 

Buckmaster,  K.O.  and  Waggett  for  the  plain- 
tiffs.— The  defendants  are  not  entitled  to  give 
notice  to  treat  in  respect  of  a  portion  only  of  the 
plaintiffs'  premises.  They  must  purchase  the 
whole.  The  part  which  they  wish  to  take  is  not 
severable  without  destroying  the  house  as  a  house. 
It  is  a  question  of  fact  for  the  court  sneaking  as 
a  jury — will  the  removal  of  the  slice  in  question 
leave  the  identity  of  the  house  unchanged  P 
The  case  of  Gordon  v.  Vestry  of  St.  Mary 
Abbotts,  Kensington  (71  L.  T.  Rep.  196; 
(1894)  2  Q.  B.  742)  does  not  prejudioe  us,  as 
it  merely  decides  that  under  some  circum- 
stances part  only  of  a  house  may  be  taken, 
though  the  owner  may  desire  to  sell  only  the 
whole.  In  that  case  the  part  of  the  premises  to 
be  taken  was  a  stone  porch,  step,  and  cellar  flap. 
The  loss  of  them  left  the  house  very  muoh  as  it 
was  before.  But  even  that  case  did  not  decide 
that  they  could  take  the  porch,  because  it  ap- 
peared that  the  loss  of  the  porch  would  involve 
internal  repairs.  [Bucklby,  J. — The  kind  of 
"  part  of  a  house  "  that  could  be  taken  might  be 
one  of  the  long  covered  ways  leading  from  a 
house  to  the  pavement  in  the  Bayswater-roacL] 
The  decision  in  Gibbon  v.  Paddington  Vestry 
(83  L.  T.  Rep.  136 ;  (1900)  2  Ch.  794)  shows  that 
the  part  proposed  to  be  taken  in  this  case  is  a 
substantial  part  of  the  house.  Further,  there  is 
a  distinction  to  be  drawn  between  part  of  a  bouse 
and  part  of  a  plot  of  land,  for  the  latter  is  prima 
facie  divisible,  and  the  former  is  not,  so  that 
an  argument  in  this  context  by  analogy  from 
land  to  houses  is  unsound.    He  also  referred  to 

Pescod  v.  Westminster  Corporation,  93  L.  T.  Rep. 

160  ;  (1905)  2  Ch.  475  ; 
Oard  v.  Commissioners  of  Sewers  of  the  City  of 

London,  52  L.  T.  Rep.  827 ;  28  Oh.  Div.  486. 

Astbury,  K.O.,  Courthope-Munroe,  and  /.  A* 
Langston  for  the  defendants. — In  this  case  it  is 
immaterial  whether  the  identity  of  the  house 
will  be  destroyed  by  removal  of  the  part  which  is 
included  in  the  notice  to  treat,  seeing  that  the 
identity  of  the  house  is  in  any  event  to  be 
destroyed  by  its  demolition  under  a  covenant  in 
the  lease,  which  was  existent  at  the  date  of  the 
notice  to  treat.    Quod  faciendum  est,  factum  sat, 
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and  this  house  and  the  site  of  it  should  be  treated 
as  vacant  land  : 

Thomas  v.  Daw,  L.  Rep.  2  Ch.  1. 

In  that  case  Kindersley,  V.C  says :    "  At  the 
time  of  the  notice,  it  is  true,  No.  50  was  not 

Sailed  down,  bat  it  was  intended  to  be  pulled 
own,  and  must  for  the  purpose  of  this  motion  be 
considered  as  a  house  actually  pulled  down." 
[Buckley,  J. — The  decision  on  appeal  (L.  Rep.  2 
Oh.  1)  seems  to  have  been  founded  on  different  con- 
siderations.] Lord  Chelmsford,  L.O.  said  that 
sect.  80  gave  power  to  take  part  only  of  a  house.  It 
is  material  to  consider  what  purpose  the  house 
was  destined  for  at  the  date  of  the  notice.  The 
evidence  shows  that  the  plaintiffs  will  have  a 
better  shop  than  before  after  the  alterations  have 
been  made,  and  in  spite  of  our  having  acquired 
part  of  the  frontage.  In  any  event  the  plaintiffs 
knew  before  they  took  the  lease  that  the  widening 
of  the  street  was  contemplated.    They  referred  to 

Stroud  v.  Wandsworth  District  Board  of  Works,  70 
L.  T.  Rep.  190 ;  (1894)  2Q.B.  1; 
""     Metropolitan  District  Railway  v.  Fulham  Vestry % 
73  L.  T.  Rep.  330  ;  (1895)  2  Q.  B.  443 ; 
Teulisre  ▼.  8t.  Mary  Abbott's  Vestry,  53  L.  T.  Rep. 
422 ;  30  Ch.  Div.  642. 

No  reply  was  called  for. 

Buckley,  J. — The  question  I  have  to  decide  is 
whether  the  defendants  are  entitled  to  proceed 
under  a  notice  to  treat,  dated  the  16th  June  1905, 
with  respect  to  a  house   numbered  98,    King- 
street,  Hammer  smith.    It  is  a  notice  to  treat  by 
which  the  defendants  desire  to  acquire  a  strip  off 
the  front  of  the  house  numbered  98,  King-street, 
varying  in  depth  from  5ft.  2in.  at  the  eastern  end 
to  7ft.  2in.  at  the  western  end.    First,  a9  to  the 
law,  sect.  80  of  Michael  Angelo  Taylor's  Act 
(57  Geo.  3,  c.  29)  does,  but  sect.  82  does  not,  add  to 
the  general    words    "  houses,    walls,    buildings, 
lands,  tenements,  and  hereditaments  "  the  words 
"  or  any  part  thereof."    In  Gordon  v.   Vestry  of 
St  Mary  Abbotts,  Kensington  (71  L.  T.  Rep.  196 ; 
(1894)  2  Q.  B.  742),  however,  it  was  decided  in  the 
Divisional  Court  that  the  words  "  or  any  part 
thereof "  are  by  implication  carried  on  into  the 
words  "such  houses,  buildings,  lands,"  &c,  in 
sect.  82,  with  the  result  that  under  that  Act  com- 
pulsory purchase  may  be  made  of  part  without 
taking  the  whole,  thus  differing  from  a  purchase 
to  which  sect.  92  of  the  Lands  Glauses  Act  1845 
applies.    As  a  matter  of  decision  that  case  ends 
there.  The  parties  in  that  case  were  willing  that  the 
motion  should  be  treated  as  the  trial  of  the  action, 
but  the  court  declined  so  to  deal  with  it,  and,  as  a 
matter  of  interlocutory  order,  refused  to  restrain 
the  vestry  from  proceeding  upon  their  notice  to 
treat,  upon  the  ground  that  the  court  could  not 
until  the  trial  of  the  action  determine  the  ques- 
tion whether  that  which  the  vestry  proposed  to 
take  was  or  was  not  a  part  of  the  premises 
within  the  Act  of  Parliament.    As  a  matter  of 
dictum,  however,  the  court  there  did  go  on  to 
say  what  would  satisfy  the  words  "  or  any  part 
thereof."    They  laid  down  that  a  house  is  prima 
facie  a  unit  incapable  of  division ;  that  the  vestry 
could  take  part  of  a  house  only  when  that  part 
was  separable  from  the  house,  so  that  it  could  be 
removed    without   destroying   the    house    as    a 
house.    I  need  scarcely  say  that  I  should  have  had 
no   hesitation   in  following  this  view,  although 
it  was  expressed  in  a  dictum  only.    But  the 


matter  does  not  stop  there,  because  in  Oibbon 
v.  Paddinglon  Vestry  (83  L.  T.  Rep.  136 ;  (1900) 
2  Gh.  794)  this  matter  was  the  subject  of  deci- 
sion by  Stirling,  J.    At  the  trial  of  the  action 
in  that  case  Stirling,  J.   held  that  the  owner 
could  compel   the  vestry  to  take  the  whole  of 
the  house  when  the  part  which  they  claimed  the 
right  to  take  was  not,  within  the  meaning  of 
Gordon  v.  Vestry  of  St.  Mary  Abbotts,  Kensington 
{ubi  sup.),  a  part  separable  from  the  house,  so 
that  it  could  be  removed  without  destroying  the 
house  as  a  house.    As  to  the  next  point,  let  me 
suppose  that  the  house  in  question  is  one  to 
which  the  owner  is  at  the  date  of  the  notice  to 
treat  making,  or  proposing  to  make,  or  is  under 
covenant  to  make,  alterations.    The  defendant! 
argue  upon  some  words  of   Kindersley,  Y.C.  in 
Thomas  v.  Daw  (L.  Rep.  2  Gh.,  at  p.  3)  that  in 
such  a  state  of  facts  the  matter  is  to  be  treated 
as  if  that  which  the  owner  was  contemplating 
doing    has    been   done.    The    Vioe-Gbancellor> 
words  are  these :  "  At  the  time  of  the  notice,  it 
is   true,  No.  50  was  not  pulled  down,  but  it 
was  intended  to  be  pulled  down,  and  must  for 
the  purposes  of  this  motion  be  considered  as  a 
house    actually  pulled  down."    The  Vice- Chan- 
cellor's decision  was  appealed  from,  and  upon 
appeal,  as  I  understand  the  judgment  of  Lord 
Chelmsford,  the  Lord  Chancellor  did  not  agree 
with  that  sentence     He  refers  to  it  at  p.  6  of 
the   report,  and,  after  saying    that  he   is  not 
disposed  to  agree  exactly  with  the  reasons  which 
appear  to  have  governed  the  Vice- Chancellor's 
decision,  he  goes  on  to  affirm  his  decision — not 
upon  the  grounds  which  the  Vice-Chancellor  had 
assigned,   but  upon   the  ground,   as  appears  at 
p.  8,  that  the  commissioners  had  not  satisfied  the 
essential  preliminary  as  to  No.  50  in  their  adjudi- 
cation, which  is  to  be  found  at  p.  5,  and  which 
was,  not  that  the  site  of  No.  50  was  necessary,  but 
only  that  part  of  the  site  of  No.  50  was  necessary 
for  the  purposes  of  the  Act.    Apart  from  that 
case,  and  regarding  the  matter  upon  principle,  it 
seems  to  me  that  the  rights  of  the  defendants 
must  be  determined,   not  upon   that  which  tbe 
owner  had  in  contemplation  when  the  notice  to 
treat  was  served,  but  upon  the  rights  which  the 
owner  had  as  owner  of  a  house  which,  at  the  date 
of  the  notice  to  treat,  was  of  a  particular  kind, 
and  which  the  owner  might  or  might  not,  as  he 
was  minded,  alter  as  he  pleased.    By  the  word 
"  owner  "  here  I  mean  all  the  owners  at  the  time 
in  question — that  is  to  say,  for  the  purposes  of 
the  present  case  not  tbe  lessee  only,  but  the  lessor 
also.    The    defendants'  rights    are  not,  in  my 
opinion,  enlarged    by  reason   of    any  intended 
voluntary  alterations  which  the  plaintiffs  were  to 
make,  or  were  under  covenant  to  make.    At  the 
most  this  consideration  could  be  relevant  only  if 
the  alterations  in  question  would,  if  carried  into 
effect,  result  in  a  new  house  of  which  the  part 
claimed  by  the  defendants  was  not  an  essential 
part.    The  fact  that  the  plaintiffs  are  making,  or 
are  under  covenant  to  make,  certain  alterations, 
does  not  authorise  the  defendants  to  say :  "  Too 
must  make  further  alterations  which  will  cost  joa 
no  more  and  will  answer  your  purpose  jost  as 
well,  and  which  when  made  will  render  the  part 
which  we  want  no  longer  an  essential  part  of  the 
house."    The  plaintiffs  are  entitled  to  say  that  the 
matter  is  to  be  dealt  with  regarding  the  house  in 
accordance  with  the  situation  actually  existing  at 
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the  date  of  the  notice  to  treat,  or  at  the  most  as 
it  will  exist  when  the  house  has  been  altered  in 
the  way  in  which  they  mean  to  alter  it.  This 
being  the  law  which,  in  my  opinion,  I  have  to 
apply,  the  relevant  facts  are  as  follows:  The 
plaintiffs  on  the  15th  May  1905  took  a  lease  of 
this  house,  No.  98,  King- street.  They  had  then 
teen  the  deposited  plan  which  is  now  before  me, 
and  therefore  knew  that  such  a  widening  as  is 
here  in  question  was  in  contemplation  as  regards 
their  house.  Their  lessors,  however,  could  and 
did  give  them  a  leasehold  interest  in  such  a  house 
as  was  then  there  on  the  site.  The  defendants' 
rights  are  no  larger  by  reason  of  the  fact  that  the 
plaintiffs  took  a  lease  of  a  house  as  against  which 
the  defendants  had  such  rights  as  Michael  Angelo 
Taylor's  Act  gave  them,  and  of  which  the  defen- 
dants were  asserting — if  such  were  the  fact — that 
theyhad  a  right  to  take  this  strip.  The  question 
is,  What  rights  does  the  Act  give  them  ?  Have 
they  or  have  they  not  a  right  to  take  the  strip  ? 
Those  rights  I  have  discussed  above.  The  ques- 
tion, then,  is  whether  the  part  which  the  defen- 
dants propose  to  take  is  separable  from  the  house 
so  that  it  can  be  removed  without  destroying 
the  house  as  a  house.  Now,  upon  that  the 
first  comment  which  I  have  to  make  is 
this:  The  building  as  it  stood  on  the 
16th  June  1905  was  provided  with  and  warmed 
by  fireplaces  set  in  a  large  chimney-stack,  which 
was,  judging  by  the  position  in  which  it  stands, 
very  ancient,  and  which  was  midway  between  the 
two  small  houses  constituting  the  larger  house  as 
the  plaintiffs  intend  to  occupy  it.  By  taking  the 
strip  in  question  the  defendants  would  have  de- 
stroyed the  whole  of  the  chimney-stack  as  well  as 
all  the  fireplaces  that  warmed  the  rooms  in  the 
different  parts  of,  at  any  rate,  the  old  house.  Of 
oouroe,  it  is  obvious  that  taking  all  this  is  taking 
such  a  part  of  the  house  as  not  to  leave  it  such  a 
house  as  it  was  before.  But  it  is  said,  and  said 
truly,  that  the  plaintiffs  were  about  to  destroy  the 
chimney- stack  themselves  in  the  alterations  they 
were  about  to  make.  But  mark,  they  meant  to 
destroy  the  chimney-stack  for  the  purpose  of 
enjoying  the  space  that  would  be  left  bare  by  its 
removal,  and  of  making  the  rooms  into  one  large 
shop.  The  defendants  cannot,  I  think,  say  that 
for  the  purpose  of  determining  their  rights  I 
meat  treat  it  as  a  thing  destroyed,  whatever  view 
may  be  taken  of  Thomas  v.  Daw,  where  the  pro- 
posal was  to  remove  it  not  for  the  purpose  for 
which  the  plaintiffs  intend  to  remove  in  order, 
that  is  to  say,  to  leave  a  large  shop  in  the  space 
formerly  occupied  by  the  chimney-stack,  but  for 
another  purpose  altogether  —  namely,  that  of 
throwing  that  space  into  the  street.  Of  course, 
this  point  is  enough  to  dispose  of  the  whole  case, 
if  I  am  right  in  saying  that  the  fact  that  the 
plaintiffs  were  themselves  going  to  do  the  removal 
is  immaterial,  because  of  course  the  removal  of 
this  by  the  defendants — if  it  was  to  be  their 
removal — would  destroy  all  the  chimney  and  fire- 
places. Secondly,  it  is  necessary  here  to  describe 
quite  shortly  something  as  regards  the  premises. 
These  were  old  premises  consisting  of  three  floors 
— a  ground  floor,  first  floor,  and  some  attics. 
The  wall  which  is  called  the  back  front  of  the 
house  (I  should  call  it  the  back  wall  of  the  house, 
bat  the  surveyors  call  it  the  back  front)  was  at 
the  level  of  the  ceiling  of  the  ground  floor  carried 
upon  girders  so  that  the  ground  floor  ran  beyond 


it.  The  first  floor  and  the  attics  did  not  run  beyond 
it.  The  alterations  which  the  plaintiffs  proposed 
would  have  converted  the  three  floors  into  two ; 
would  have  raised  the  ceiling  of  the  ground  floor 
to  some  extent,  and  thrown  the  remains  of  the 
house  into  a  first-floor  room,  so  that  there  would 
have  been  a  room  extending  from  the  front  wall 
of  the  house  in  King-street  to  this  back  front  at 
the  back.  If  the  defendants  take  this  strip  they 
will  destroy  what  at  present  are  the  first  and 
second  floors,  and  what,  as  altered,  will  be  the 
first-fioor  room  of  the  house  altogether.  Mr. 
Chatfield  Clarke,  who  was  called  for  the  defen- 
dants, was  compelled  to  say  that  certainly  those 
rooms,  as  rooms,  would  be  nothing  like  as 
good  as  before.  The  best  he  could  say  was 
that  they  would  be  fair  usable  rooms.  The 
depth  of  the  room  from  back  to  front  would 
be  so  affected  by  taking  this  strip  as  that  the 
room  would  become  practically  useless,  not  jit 
all  the  same  as  before.  However,  the  defendants 
say :  "  Well,  you  can  build  a  new  back  front  7ft. 
further  back  and  the  front  wall  will  be  7(t 
further  back,  and  then  you  will  have  the  same 
space  as  you  had  before.  To  my  mind  that  is 
no  answer  at  all  I  do  not  think  the  defendants 
are  entitled  to  say :  "  v7e  will  take  a  part  of  your 
house,  and  then  we  will  show  you  how  to  build  a 
new  house  " — for  that  is  substantially  what  this 
is — "  which  will'  be  just  as  good  as  the  old  one." 
Thirdly,  consider  what  will  be  the  effect  as 
regards  the  ground  floor.  As  I  have  said,  the 
back  front  wall  does  not  there  extend  down  to 
the  ground  floor,  so  that  you  may  get  additional 
space  there,  I  agree,  and  the  plot  is  of  such  a 
considerable  depth  from  north  to  south  that  you 
may  to  some  extent  perhaps  make  as  good  a  shop 
on  the  ground  floor.  But  it  destroys  the  ground- 
floor  front  shop  in  this  sense,  that  the  front  part, 
the  large  extra  space  which  would  be  gained  by 
this  intended  removal  of  the  obimnev-staok,  wiu 
be  absorbed  into  the  street,  and  the  shop  itself  be 
thrown  further  back.  Now,  that  is  a  matter 
which,  as  regards  the  particular  business  whioh 
the  plaintiffs  desire  to  carry  on,  is  one  of  moment ; 
the  principal  part  of  the  shop,  the  ground-floor 
premises,  is  to  be  used  for  the  purposes  of  a  show 
case  where  they  want  to  put  up  tailor's  dummies 
and  show  their  goods,  and  so  on,  so  that  in  front 
the  ground-floor  shop,  it  seems  to  me,  would  be 
largely  affected.  Fourthly,  the  strip  if  acquired 
will  throw  the  front  of  No.  98  back  to  the  extent 
I  have  said  of  5ft.  2in.  at  one  end  to  7ft  2in.  at 
the  other,  and,  unless  No.  96  on  one  side  and 
No.  100  on  the  other  are  thrown  back  to  a  like 
extent,  nobody  disputes  that  the  value  of  the 
plaintiffs'  premises,  No.  98,  as  a  shop  will  be 
largely  affected.  They  will  be  left  in  a  sort  of 
recess  set  back  from  the  main  frontage  to  the 
street.  The  defendants  as  to  that  say :  "  Yes,  that 
would  be  so ;  but  we  are  going  to  set  back  No.  96 
and  No.  100  also."  1  dare  say  they  intend  to  do 
so,  but  the  position  of  affairs  is  this:  That  as 
regards  No.  96,  the  house  on  the  one  side,  they 
finally  sanction  the  purchase  of  what  they  want 
there  on  the  day  when  this  cause  was  in  the 
paper  for  trial  and  settle  it  on  the  evening  before. 
And  as  regards  the  house  on  the  other  side, 
No.  100,  they  have  not  up  to  the  present  moment 
even  given  a  notice  to  treat.  Consider  in  what 
position  the  plaintiffs  will  be  left  as  regards  them. 
I  do  not  for  a  moment  suggest  that  the  defen- 
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danta  do  not  bond  fide  intend  to  do  it.  I  have  no 
doubt  it  is  part  of  their  scheme,  but,  supposing 
they  did  not  do  it,  what  right  would  the  plaintiffs 
have  to  compel  them  to  do  it  P  They  could  not 
make  them  deal  in  the  way  I  dare  say  they  intend 
to  deal  with  the  shops  on  either  side,  and  they 
cannot  leave  it  at  large.  For  all  these  reasons  I 
arrive  at  the  conclusion  that  the  strip  which  the 
defendants  propose  to  take  is  such  as  that  the 
part  is  not  separable  from  the  house  so  that  it 
could  be  removed  without  destroying  the  house 
as  a  house.  I  think  that  the  case  is  governed  by 
the  decision  in  the  Divisional  Court  in  Gordon  v. 
Vestry  of  St.  Mary  Abbotts,  Kensington  (ubi  sup.) 
and  the  decision  of  Stirling,  J.  in  Qibbon  v. 
Paddington  Vestry  (ubi  sup!).  It  seems  to  me, 
therefore,  that  the  plaintiffs  are  entitled  to  the 
injunction  they  ask.  In  granting  that  injunc- 
tion I  do  not  in  any  way  say  what  the  defendants 
may  be  entitled  to  substitute  for  it.  I  only  say 
that  this  notice  to  treat  is  one  they  cannot  carry 
into  effect.  I  therefore  grant  the  injunction  as 
asked  by  the  indorsement  of  the  writ,  and  order 
them  to  pay  the  costs. 

Solicitors :  for  the  plaintiffs,  Guseotte,  Wadham, 
and  Co. ;  for  the  defendants,  Watson,  Sons,  and 
Boom. 


Jan.  19,  24,  and  31. 

(Before  Bucklky,  J.) 

Young  v.  Outhbbbt  and  othbbs.  (a) 

Education  —  "Non-provided99  school  —  Power  of 
managers  to  dismiss  teacher — Consent  of  educa- 
tion authority — Education  Ad  1902  (2  Edw.  7, 
c.  42),  ss.  7  (1)  (a)  (6)  (c)  (d)  (e)  (7),  17, 
sched.  1  (a)  (6). 

A  local  authority  acting  under  the  powers  conferred 
on  them  by  sect.  17  of  the  Education  Act  1902 
appointed  an  education  committee  and  delegated 
to  them  their  powers. 

The  education  committee  appointed  a  sub- com- 
mittee, in  exercise  of  the  powers  given  by 
sched.  1  (a)  (6)  of  the  Act,  to  deal  with  the 
appointment  and  dismissal  of  teachers. 

The  sub-committee  appointed  a  section  to  deal 
with  the  circumstances  connected  with  the 
dismissal  of  teachers  and  to  make  recommenda- 
tions to  the  sub-committee. 

The  managers  of  a  '*  non-provided  "  school  within 
their  district  gave  notice  of  dismissal  to  their 
head  mistress,  having  first  obtained  the  consent 
of  the  sub-committee,  but  the  consent  of  the 
education  authority  as  required  by  sect.  7  (1)  (c) 
of  the  Act  was  not  obtained  for  some  time  after 
the  notice  was  given. 

In  an  action  by  the  head  mistress  against  the 
managers  for  an  injunction  to  restrain  them 
from  dismissing  her  until  the  consent  of  the 
education  authority  had  been  obtained  and  until 
an  opportunity  had  been  given  her  to  defend 
herself  before  the  properly  constituted  authority  : 

Held,  that  the  consent  of  the  education  authority 
is  not  a  condition  precedent  to  the  dismissal  of 
a  teacher  by  the  managers  of  a  "  non-provided 
school  under  the  Education  Act  1902. 

Action. 

The  Berkshire   County  Council  became    the 
"local  education  authority"  for  the  county  of 

i«)  Reported  by  W.  Huhtbb  Bond,  Baq.f  BarrlBter-at-L»w 


Berks  under  the  provisions  of  sect.  1  of    the 
Education  Act  1902  (2  Edw.  7,  c.  42). 

Sect.  1  provides : 

For  the  purposes  of  this  Act,  the  oounml  of  every 
county  and  of  every  oounty  borough  shall  be  the  local 
education  authority. 

St.  John's  Home  Day  School,  Clewer,  waa  an 
elementary  day  school  under  the  jurisdiction  of 
the  council,  and  was  a  "non-provided"  school 
under  the  Act,  being  maintained,  but  not  provided, 
by  the  local  education  authority. 

The  Education  Act  1902  came  into  force  in  the 
county  of  Berks  on  the  30th  Aug.  1903,  and  the 
education  authority,  acting  under  sect.  17  of  the 
Act,  delegated  all  its  powers,  except  those  of 
raising  a  rate  andiborrowing  money,  to  an  educa- 
tion committee. 

Sect.  17  provides : 

(1)  Any  council  having  powers  under  this  Act  shall 
establish  an  education  committee  or  education  ooav 
mittee  constituted  in  accordance  with  a  scheme  madt 
by  the  council  and  approved  by  the  Board  of  Education. 
(2)  All  matters  relating  to  the  exercise  by  the  council  of 
their  powers  under  this  Aot,  except  the  power  of  ratsmg 
a  rate  or  borrowing  money,  shall  stand  referred  to  tat 
education  committee,  and  the  council,  before  fnremifrinf 
any  euoh  powers,  shall,  unless  in  their  opinion  the  matter 
is  urgent,  receive  and  consider  the  report  of  the  educa- 
tion committee  with  respect  to  the  matter  in  questiom. 
The  council  may  also  delegate  to  the  education  com- 
mittee, with  or  without  any  restrictions  or  omkUtkm 
as  they  think  fit,  any  of  their  powers  under  tins  Act, 
except  the  power  of  raising  a  rate  or  borowing  money. 

The  education  committee,  in  pursuance  of 
clause  (a)  (6)  of  the  1st  schedule  of  the  Aot 
appointed  a  school  management  sub-committee  to 
deal,  amongst  other  things,  with  the  appointment 
and  dismissal  of  teachers.  The  subcommittee 
appointed  a  section  to  deal  with  the  details  coo- 
nected  with  the  dismissal  of  teachers,  and  to  make 
recommendations  to  the  sub-committee. 

Sched.  1  (a)  (6)  provides  : 

An  education  committee  may,  subject  to  any 
of  the  council,  appoint  suoh  and  so  many 
mittees,  consisting  either  wholly  or  partly  of 
of  the  committee,  as  the  committee  thinks  fit 

Under  sect.  (6)  2  of  the  Aot  there  was  appointed, 
in  place  of  the  former  managers,  a  body  of 
managers  consisting  of  four  foundation  managsu 
and  of  two  other  managers. 

Sect  (6)  2  provides : 

All  public  elementary  schools  not  provided  by  the 
local  education  authority  shall,  in  place  of  the  exutiaj 
managers,  have  a  body  of  managers  consisting  of  * 
number  of  foundation  managers  not  exceeding  fow 
appointed  as  provided  by  this  Act,  together  tritfc  a 
number  of  managers  not  exceeding  two  appointed  by  (a) 
where  the  local  education  authority  are  the  council  of  a 
oounty,  one  by  that  council  and  one  by  the  minor  loral 
authority. 

On  the  5th  July  1900  the  plaintiff,  Miss  Isabel: 
Pearce  Young,  was  appointed  head  mistress  of 
the  sohool  under  an  agreement  of  that  date 
made  between  the  then  managers  of  the  school 
of  the  one  part  and  the  plaintiff  (therein  called! 
the  teacher)  of  the  other  part.  Clause  5  of  this 
agreement  provided  that  the  agreement  might  be 
terminated  at  any  time  by  either  of  the  parties 
on  giving  the  other  three  calendar  months' 
previous  notice  in  writing  to  that  effect,  and,  if 
such  notice  should  be  given  by  the  managers,  it 
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should  be  given  in  accordance  with  a  decision  of  a 
meeting  called  for  that  special  purpose,  and  of 
which  every  manager  should  have  had  due  notice. 

Early  in  1905  it  was  considered  that  the  efficient 
working  of  the  school  under  the  plaintiff  was 
difficult,  and  on  the  12th  Aug.  and  the  17th  Oct. 
meetings  of  the  managers  were  held  with  refer- 
ence to  the  matter,  at  the  latter  of  which  the 
plaintiff  attended  at  the  request  of  the  managers. 

At  this  meeting  a  resolution  was  passed  that, 
in  view  of  the  evident  friction  with  which  the 
school  was  being  conducted,  the  plaintiff  should 
be  asked  to  resign,  and  that,  if  she  refused,  notice 
should  be  sent  to  the  Berkshire  Education  Com- 
mittee that  the  managers  desired  to  terminate 
their  agreement  with  her. 

The  plaintiff  did  not  resign,  and  on  the  23rd 
Nov.  1905  Miss  Ramsay,  one  of  the  managers,  at 
their  request  wrote  to  the  secretary  of  the 
education  committee  asking  for  its  consent  to  the 
dismissal  of  the  plaintiff  forthwith  on  payment  of 
three  months'  salary  in  lieu  of  notice. 

On  the  25th  Nov.  the  sub-committee  met,  and 
decided  to  recommend  that  the  consent  should  be 
given. 

On  the  25th  Nov.  the  secretary  wrote :  "  The 

committee  will  approve  the  notice  given  by  your 

managers  to  Miss  Young  to  terminate  her  engage- 
ment/* 

On  the  30th  Nov.  Miss  Ramsay  wrote  to  the 
plaintiff  as  follows : 

The  managers  desire  me  to  give  yon  notice  of  the 
termination  of  your  engagement  as  head  teacher  from 
the  let  Deo.,  and  that  this  notice  has  the  approval  of 
the  Berkshire  Education  Committee.  They  desire  that 
yon  should  withdraw  from  the  sohool  on  Friday,  the  1st 
Dec,  and  instruct  me  to  inclose  a  cheque  for  three 
months'  salary  at  901.  a  year. 

On  the  2nd  Dec.  the  plaintiff  replied  acknow- 
ledging the  receipt  of  Miss  Ramsay's  letter,  and 
saying : 

I  have  now  obtained  advice  thereon  and  am  advised  that 
the  notice  is  invalid  and  inoperative,  and  I  shall  therefore 
hold  myself  to  be  in  the  service  of  the  managers  without 
notice  as  heretofore,  and  shall  be  at  all  times  willing  to 
continue  my  duties  as  head  mistress  of  the  sohool. 

The  plaintiff  accordingly  continued  her  duties 
until  the  4th  Dec,  when,  on  going  to  the  school, 
she  was  told  that  the  children  had  been  given  a 
holiday.  The  next  day  she  found  the  school 
locked  up,  and  received  a  letter  from  Miss  Ramsay 
as  follows : 

If  your  services  are,  as  you  say,  at  the  disposal  of  the 
managers,  which  they  do  not  admit  to  be  the  case,  they 
dispense  with  your  attendance  at  the  sohool. 

On  the  18th  Deo.  the  plaintiff  issued  the  writ 
in  this  action  asking  for  an  injunction  to  restrain 
the  defendants  from  dismissing  her  until  the 
consent  of  the  education  committee  had  been 
obtained,  and  until  an  opportunity  had  been  given 
her  to  defend  herself  before  the  properly  consti- 
tuted authority;  and  on  the  same  day  gave 
notice  of  motion  for  an  injunction  in  the  same 
terms. 

The  motion  came  on  for  hearing  on  the 
19th  Jan.  1906,  and,  as  one  of  the  questions  was 
whether  the  education  authority  had  given  their 
consent  under  sect.  7  (1)  of  the  Act,  and  a  meet- 
ing of  the  education  committee  was  to  be  held 
next  day,  his  Lordship  directed  that  the  motion 
should  stand  over  until  the  24th  Jan.  to  see  what 
the  education  authority  would  do. 


On  the  20th  Jan.  1906  the  Berkshire  Educa- 
tion Committee  passed  the  following  resolution ; 

That  the  eduoation  committee  hereby  oonsent,  in 
aooordanoa  with  sect.  7  (1)  (c)  of  the  Eduoation  Act 1902, 
to  the  dismissal  by  the  managers  of  Clewer  St.  John's 
Sohool  of  Miss  Isabel  Pearoe  Young,  the  head  mistress, 
notice  of  such  dismissal  having  been  given  on  the 
30th  Nov.  last  by  the  managers  to  Miss  Toung. 

The  plaintiff  had  applied  through  her  soli- 
citors for  a  hearing  before  the  committee,  but 
was  refused. 

Sect  7  (1)  (c)  provides : 

The  local  eduoation  authority  shall  maintain  and  keep 
efficient  all  public  elementary  schools  within  their  area 
which  are  necessary,  and  have  the  control  of  all  expendi- 
ture required  for  that  purpose,  other  than  expenditure 
for  which,  under  this  Act,  provision  is  to  be  made  by 
the  managers  ;  but  in  the  case  of  a  sohool  not  provided 
by  them  only  so  long  as  the  following  conditions  and 
provisions  are  complied  with:  (c)  The  oonsent  of  the 
local  eduoation  authority  shall  be  required  to  the 
appointment  of  teachers,  but  their  oonsent  ah»ll  not  be 
withheld  except  on  educational  grounds ;  and  the  oonsent 
of  the  authority  shall  also  be  required  to  the  dismissal 
of  a  teacher,  unless  the  dismissal  be  on  grounds  con- 
nected with  the  giving  of  religious  instruction  in  the 
sohool. 

At  the  hearing  of  the  motion  on  the  24th  Jan. 
the  parties  agreed  to  treat  the  motion  as  the  trial 
of  the  action. 

Buchmaster,  K.O.  and  Arthur  E.  Thomas  for 
the  plaintiff. — The  question  here  is  whether  or  not 
under  the  provisions  of  the  Education  Act  1902 
the  managers  of  the  sohool  could  dismiss  the 
plaintiff  without  the  leave  of  the  education  autho- 
rity. Sect.  7  (1)  (c)  of  the  Act  says  that  the 
consent  of  the  authority  shall  be  required  to  the 
dismissal  of  a  teacher  unless  on  grounds  connected 
with  religious  instruction  in  the  school,  and  this 
school  is  subject  to  the  conditions  of  sect.  7  (1) 
as  they  are  receiving  the  rate  (rate  A),  and  they 
cannot  receive  this  rate  and  not  comply  with  the 
conditions.  The  condition  in  sect.  7  (1)  (e)  is  for 
the  benefit  of  the  teacher.  [Buckley,  J. — It  is 
not  for  the  protection  of  the  teacher,  but  for  the 
protection  of  the  person  who  pays — i.e.,  the  rate- 
payer.] Sohed.  1  (a)  (6)  gives  power  to  the 
education  committee  to  appoint  sub-committees, 
but  they  cannot  delegate  their  powers  to  them ; 
the  sub-committee  therefore  could  not  give  their 
oonsent.  [Buckley,  J. — If  they  cannot  delegate 
powers  to  the  sub-committee,  what  is  the  good  of 
such  sub-committee,  and  why  can  they  be  statu- 
torily appointed  P]  This  is  a  public  elementary 
school  under  sect.  7  of  the  Act  of  1870,  and  the 
control  of  a  public  elementary  school  is  in  the 
education  authority,  not  in  managers.  If  the 
managers  dismiss  the  teacher,  that  would  prevent 
the  school  being  a  public  elementary  school. 
[Buckley,  J.— Does  the  school  that  will  not 
comply  with  the  conditions  cease  to  be  a  public 
elementary  school  P]  A  mere  breach  by  inadvert- 
ence would  not  prevent  them  being  a  public 
elementary  school.  There  is  a  statutory  duty 
imposed  upon  the  education  authority  to  see  to 
the  dismissal  of  teachers.  In  Jones  v.  Hughes 
(92  L.  T.  Rep.  218*  the  notice  was  given  before 
the  Education  Act  came  into  operation,  and  was 
a  good  notice. 

W.  F.  Hamilton,  K.C.  and  Edward  Ford  for  the 
defendants. — The  managers  of  the  school  would 
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be  indictable  for  neglect  for  not  repairing  the 
school-house  if  the  plaintiff's  contention  is  right 
—namely,  that  there  is  a  statutory  duty  imposed 
npon  them  : 

Beg.  v.  Price,  1841,  11  A.  A  E.  727. 

The  managers  have  the  power  to  dismiss  the 
teacher.  They  must  get  the  consent  of  the 
education  authority,  but  it  does  not  matter 
whether  that  consent  is  given  before  or  after  the 
notice  of  dismissal.  If  in  this  case  the  consent  of 
the  education  authority  had  to  be  obtained  before 
notice  of  dismissal  was  given  to  the  teacher,  it 
might  result  that  six  months  would  elapse  before 
the  managers  could  get  rid  of  the  teacher,  as  the 
education  authority  only  meet  once  every  thiee 
months,  and  three  months'  notice  is  required 
under  the  agreement.  I  submit  that  no  statutory 
duty  is  imposed  on  the  managers,  and  that,  as 
the  consent  of  the  education  authority  has  been 

given,  the  notice  is  a  good  notice,  the  consent 
eing  in  the  nature  of  an  approbation. 

Arthur  B.  Thomas  in  reply.       Cw  ^  ^ 

Jan.  31. — Buckley,  J.,  having  stated  the  facts, 
continued  as  follows : — I  have,  therefore,  now  to 
give  judgment  at  the  trial  of  the  action  finally 
determining  the  plaintiff's  rights  in  the  matter. 
The  plaintiff  contends   that  the  consent  of  the 
local  education  committee  is,  under  the  Educa- 
tion Act  1902,  a  condition  precedent  to  dismissal 
by  the  managers,  that  such  consent  had  not  been 
given  on  the  30th  Nov.  1905,  and  that  consequently 
the  notice  of  that  date  is  invalid.      I  will  assume, 
in  the  first  instance,  that  on  the  30th  Nov.  1905 
the  consent  of  the  authority  had  not  been  given, 
and  upon  that  assumption  will  investigate  what  is 
the  true  construction  of  the  section  of  the  Act  of 
Parliament  bearing  upon  this    matter.     Sect.  7 
of  the  Act  of  1902  provides  that  the  education 
authority  shall  maintain  and  keep  efficient  public 
elementary  schools,  but,  in  the  case  of  a  school 
not  provided  by  them,  only   so  long  as  certain 
following  conditions  and  provisions  are  complied 
with.    One  of  these  conditions  is  (clause  (1)  (c) 
that  the   consent    of    the    authority     shall   be 
required  to  the  dismissal  of  a  teacher  unless  the 
dismissal  be  on  certain  grounds,  being  grounds 
not  relevant  to  this  case.    The  plaintiff  argues 
that  the    conditions  and  provisions  which   are 
found  in  clauses  (a)  to  (e)  of  sect.  7  are  affirmative 
statutory  provisions  binding  as  such  upon  the 
parties  affected — in  other  words,   that  sect.  7  is 
to  be  read  as  if  clauses  (a)  to  (e)  formed  indepen- 
dent affirmative    sections  of  the  Act  and  were 
then  followed  by   another  clause  providing  that 
the  authority  shall  maintain  and  keep  efficient 
the  school  only  so  long  as  clauses  (a)  to  (e)  are 
complied  with.     In  my  judgment  this  is  not  the 
construction  of  the  Act  of  Parliament.    The  con- 
tract between  the  managers  and  the  teacher  is  a 
contract  to  which  the  education  authority  is  not 
a  party.     The  question  is  whether  that  contract 
between  the  managers  and  the  teacher  is  to  be 
read  as  if,  by  virtue  of  the  statute,  it  contained  a 
clause  to  the  effect  that  the  managers  will  not 
dismiss  the  teacher  without  the  consent  of  the 
authority.    Does  the  Act  of  Parliament  introduce 
such  a  stipulation  into  the  contract  P  The  answer, 
I  think,  is  in  the  negative.    Sect.  7  contemplates 
that  the  conditions  may  or  may  not  be  complied 
with;  it  cannot  be,  then,  that  the  statute  is  to  be 


read  as  requiring  that  they  shall  be  complied  with. 
Beading  the  section  quite  shortly,  and  introduc- 
ing only  the  relevant    words,    its   frame  is  as 
follows :    The    local    education    authority   shall 
maintain  and  keep  efficient  the  school  only  so  long 
as  the  consent  of  the  authority  shall  be  required 
to  the  dismissal  of  a  teacher — meaning,  I  think, 
only  so  long  as  the  managers,  as  between  them- 
selves and  the  authority,  observe  the  condition 
that  without  the  consent  of  the  authority  they 
will    not    dismiss.       Let    me    take    another  of 
the  conditions — say    clause   (d)— and    see  what 
is  the   true    construction    of   the    Act    in  that 
case.     Suppose  the  managers  do  not  keep  the 
school-house  in  repair,  what  is  the  consequence  ? 
It   will  follow  that  the  local  authority  will  no 
longer  be  bound  to  maintain  and  keep  efficient 
the  school.     But  could  proceedings  be  instituted 
against  the  managers  for  breach  of  a  statutory 
duty  by  way  of  mandamus  to  compel  them  to 
keep  the  school-house  in  repair  or  by  way  of  con- 
sequences for  a  misdemeanour  P  In  my  judgment, 
certainly  not.    Take  again  clause  (6).    Does  that 
give  the  local  authority  statutory  authority  to 
inspect  the  school  P    I  think  not    The  frame  of 
the  section  is  that  the  authority  shall  maintain 
the  school  so  long  as  the  authority  shall  have 
power  to  inspect  the  school.    From  this  it  results 
that  if  the  managers  refuse  inspection  the  local 
authority  ceases  to  be  liable  to  maintain,  but  not 
that  the  school  can  be  compelled  to  submit  to 
inspection.    There  is  another  sub- section  to  be 
considered — viz  ,  sect.  7  (7) — which  provides  that, 
subject  as  there  mentioned,  the  managers  shall 
have  the   "exclusive   power  of   appointing  and 
dismissing    teachers."      Exclusive    of     whom? 
Exclusive,  I  conceive,  of  the  education  authority. 
This  shows  that  the  managers  have  the  dominant 
power,  and  that  that  is  controlled  only  by  the 
powers  which  the  local  education  authority  have 
under  the  section.    If  the  consent  of  the  local 
authority  is  a  condition  precedent  to  appointment 
or  dismissal,  the  words  "exclusive  power"  seem 
strangely   inappropriate.    The  true  meaning,  I 
think,  is  that,  unless   the  education  authority 
intervene,  the  power   of  appointment  and  dis- 
missal rests  with   the  managers,  and  that  the 
consent  of  the  authority  is  required  in  the  sense 
that,  if   the  education  authority  interpose,  the 
managers  must  choose  between  two  alternatives 
— viz.,  either  to  yield  to  the  wishes  of  the  authority 
or  to  cease  to  receive  maintenance  from  public 
funds.    The  words  as  to  consent*  whatever  be 
their  effect,  are,  I  think,  operative  only  as  between 
the  authority  and  the  managers  and  do  not  give 
any  right  to  the  teacher.    There  is  nothing  in  the 
Act  to  affect  the  contraot  between  the  managers 
and  the  teacher.    The  effect  of  the  provisions  of 
the  Act  is  only  to  produce  certain  consequences 
as  between  the  managers  and  the  local  authority 
if  the  former  act  without  the  consent  of  the  latter 
in  any  case  in  which  such  consent  is  required. 
Thus  far  I  have  assumed  that  the  consent  of  the 
local  authority  had  not  been  given.    [His  Lord- 
ship here  stated  the  facts  as  to  Miss  Young's 
dismissal,  and  the  reasons    why  the  managers 
stated  in  the  letter  of  the  30th  Nov.  that  the 
consent  of  the  education  committee  had  been 
obtained,  and  continued :]  In  my  judgment  the 
education  committee,  having  regard  to  sect  17  of 
the  Act,  could  exceroise  all  the  powers  of  the 
local  education  authority.    The  education  oom* 
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mittee  was  for  this  purpose  the  original  authority. 
Further,  having  regard  to  ached.  1  (a)  (6),  the 
sub-committee  was,  I  think,  a  body  which  could 
determine,  and  not  merely  report  to  the  com- 
mittee upon,  a  question  such  as  this  consent. 
But  I  do  not  thins  that  the  "  section  "  was  other 
than  a  subordinate  body.  Its  duty  was  to  con- 
sider and  recommend  to  the  sub-committee.  Its 
action  required,  I  think,  approval  by  the  sub- 
committee. Under  these  circumstances  it  seems 
to  me  that  on  the  30th  Nov.  1905  the  consent  of 
the  authority  had  not  been  obtained.  But  in  my 
judgment  this  is  not  a  matter  upon  which  the 
plaintiff  can  rely  as  invalidating  the  notice  which 
was  given  her.  This  matter  of  consent  was,  as  I 
have  said,  a  matter  arising  only  as  between  the 
authority  and  the  managers.  It  was  not  a  condi- 
tion precedent  to  a  good  notice  of  dismissal.  A 
subsequent  consent  by  the  authority  to  that  which 
the  managers  had  done  under  a  provisional  consent 
given  by  their  subordinate  section  refers  back,  I 
think,  and  ratifies  the  act  which  the  managers 
did,  if  any  such  ratification  was  required.  More- 
over, on  the  9th  Dec.,  being  before  the  issue  of 
the  writ,  the  sub-committee  bad  approved  the 
action  of  the  section.  Further,  and  as  a  separate 
point,  absence  of  consent,  if  there  was  such 
absence,  at  the  relevant  date,  is  not,  I  think,  a 
matter  which  the  plaintiff  can  set  up.  It  gives 
her  no  right.  It  is  a  matter  which  would  result 
only  in  consequences  as  between  the  school  and 
the  education  authority.  In  my  opinion  the 
action  fails  and  I  dismiss  it,  and,  as  the  defen- 
dants ask  for  costs,  it  must  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiff,  Baker  and  Nairne. 
Solicitors  for    the  defendants,  Freeman    and 
Son. 


KING'S  BENCH  DIVISION. 
Dec.  11  and  12, 1905. 

(Before  Lord  Alvebstone,  O.J.,  Lawbance 

and  Ridley,  JJ.) 

Rex  v.  Somebs  ;  Ex  parte  General  Estates 

Company,  (a) 

Highway — Local  authority  taking  ewer  repair 
and  maintenance  —  Consent  in  writing  of 
"  owner  "  and  "  occupier  " — Licensee — Highway 
Act  1862  (25  &  26  Vict  c.  61),  s.  36. 

A  person  who  has  a  mere  right  of  way  under 
licence  over  a  driftway,  private  carriage  or 
occupation  road,  is  not  an  "  owner  "  or  "  occu- 
pier "  within  sect.  36  of  the  Highway  Act  1862, 
and  so  his  consent  in  writing  is  not  necessary 
before  the  justices  can  make  an  order  under  that 
section. 

Cause  shown  against  a  rule  nisi  for  a  writ  of 
certiorari  to  bring  up  and  quash  an  order  made 
by  justices  whereby,  "under  sect.  36  of  the  High- 
way Act  1862,  it  was  ordered  and  declared  that  a 
certain  private  carriage  and  occupation  road  in 
the  parish  of  Bleadon,  in  the  county  of  Somerset, 
was  a  public  highway  to  be  repaired  at  the 
expense  of  the  parish  of  Bleadon  or  otherwise  as 
might  be  provided  by  the  statutes  relating  to  the 
repair  of  highways  from  time  to  time  in  force. 

The  rule  was  obtained  by  the  General  Estates 
Company  on  the  following   grounds :    (1)  That 

(a)  Reported  by  W.  m  B.  Hxbbkbt,  Esq.,  B^rrister-At-Law. 


the  order  of  the  justices  was  made  without  juris- 
diction; (2)  that  the  company  were  occupiers 
jointly  with  the  Great  Western  Railway  Com- 
pany of  the  road,  and  their  consent  in  writing 
was  not  obtained  and  they  at  no  time  consented 
to  the  application  to  the  justices  to  declare  the 
road  a  public  highway  to  be  repaired  at  the 
expense  of  the  parish;  (3)  that  the  provisions 
of  sect.  36  of  the  Highway  Act  1862  were  not 
complied  with  in  that  no  consent  in  writing, 
as  required  by  the  section,  was  obtained  from 
the  owners  and  occupiers  of  every  part  of  the 
road. 

The  road  in  question  was  a  portion  of  a  drift- 
way set  out  under  the  Bleadon  inolosure  award 
under  the  Act  28  Geo.  3,  c.  iv. 

The  Bristol  and  Exeter  Railway  Company 
acquired  the  freehold  of  the  portion  of  the  drift- 
way (the  subject  of  the  order),  and  constructed  a 
bridge  to  carry  it  over  the  railway. 

The  freehold  of  the  remaining  portion  of  the 
driftway  was  vested  in  the  company. 

The  order  of  the  justices  only  applied  to  that 
part  of  the  driftway  acquired  by  the  Bristol  and 
Exeter  Railway  Company,  which  had  since  been 
absorbed  by  the  Great  Western  Railway  Com- 
pany. 

By  a  deed  of  covenant  of  the  7th  Jan.  1863, 
the  Bristol  and  Exeter  Railway  Company  granted 
to  one  Henry  Davies,  his  heirs,  and  assigns  a  right 
of  way  for  all  purposes  over  the  road  in  question 
for  ever,  the  consideration  for  which  was  a  pay- 
ment of  502.  by  Henry  Davies  and  a  covenant 
by  him,  his  heirs,  executors,  and  administrators 
to  keep  and  preserve  the  road  in  good  and  sub- 
stantial repair  at  all  times  for  ever  thereafter. 

The  General  Estates  Company  were  the  suc- 
cessors in  title  of  Henry  Davies. 

The  freehold  of  a  private  carriage  road  con- 
necting the  portion  of  the  driftway,  the  subject 
of  the  order,  with  a  highway  was  also  vested  in 
the  company. 

Subject  to  the  payment  of  certain  charges  to 
the  company  for  traffic  other  than  foot  passen- 
gers, the  public  had  for  upwards  of  forty  years 
used  and  still  use  the  driftway  or  road  the  subject 
of  the  order,  in  conjunction  with  the  private 
carriage  road. 

The  company  were  the  occupiers  of  the  road  in 
question  jointly  with  the  Great  Western  Railway 
Company.  The  road  had  been  regularly  kept  in 
repair  by  the  company  and  their  predecessors  in 
title  since  1863.  In  respect  of  the  freehold  of 
certain  other  lands  vested  in  the  company,  the 
company  with  their  tenants  were  entitled  to  the 
ise  of  a  portion  of  the  road  independently  of  the 
ueed  ot  covenant  of  the  7th  Jan.  1863. 

Neither  the  company  nor  anyone  on  their 
behalf  received  any  notice  of  the  application 
to  the  justices  for  the  order  until  after  the 
order  was  made,  nor  did  they  or  anyone  on  their 
behalf  consent  in  writing  or  at  all  to  the  applica- 
tion by  the  Axbridge  Rural  Council  for  such 
order,  which  purported  to  have  been  made  with 
the  consent  in  writing  of  the  Great  Western 
Railway  Company,  such  consent  being  given  sub- 
ject to  any  rights  the  General  Estate*  Company 
had. 

An  affidavit  of  the  justices,  after  stating  the 
evidence  on  which  the  order  was  made  continued : 

It  was  proved  to  oar  satisfaction  on  the  wading  of 
the  said  oonsent  [by  the  Great  Western  Railway  Com- 
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pany]  that  the  only  rights  whioh  the  General  Estates 
Company  Limited  had  over  the  said  road  was  a  right  of 
way  whioh  had  been  granted  by  the  Bristol  and  Exeter 
Bailway  Company,  the  predecessors  in  title  of  the  Great 
Western  Bailway  Company,  to  the  General  Estates  Com- 
pany Limited,  or  their  predecessors  in  title,  and,  further, 
that  there  were  numerous  other  owners  and  oooupiers  of 
land  on  the  western  side  of  the  Great  Western  Bailway 
Company's  main  line  from  Bristol  to  Exeter  who  from 
time  immemorial  had  had  and  exeroised  rights  of  way 
and  passage  for  agricultural  purposes  over  the  said 
private  carriage  and  occupation  road,  and  we  were  of 
opinion  that  parties  having  a  mere  fight  of  passage 
over  the  said  roadway  were  not  owners  or  oooupiers  of 
any  part  of  the  said  road  within  the  meaning  of  the 
said  Aot. 

By  sect  36  of  the  Highway  Aot  1862 : 

Where  the  inhabitants  of  any  parish  are  desirous  of 
undertaking  the  repair  and  maintenance  of  any  driftway, 
or  any  private  carriage  or  occupation  road,  within  their 
parish,  in  return  for  the  use  thereof,  the  district  sur- 
veyor may,  at  the  request  of  the  inhabitants  of  suoh 
parish  assembled  in  a  vestry  duly  convened  for  the 
purpose,  and  with  the  consent  in  writing  of  the  owner 
and  the  occupier  of  every  part  thereof,  apply  to  the 
justices  in  petty  sessions  to  declare  suoh  driftway  or 
road  to  be  a  public  highway  to  be  repaired  at  the  ex- 
pense of  the  parish ;  and,  upon  suoh  application  being 
made,  it  shall  be  lawful  for  the  justices  to  declare  the 
same  to  be  a  public  carriage  road  to  be  repaired  at  the 
expense  of  the  parish. 

Macmorran,  K.C.  and  Bonsey  for  the  Axbridge 
Rural  Council  showed  cause. — All  that  passed 
under  the  deed  of  1868  was  a  licence  to  Bavies 
which  could  not  be  transferred.  There  was  no 
easement  created.    They  referred  to 

Achroyd  y.  Smith,  10  C.  B.  164 ; 
Rangeley  v.  Midland  Railway  Company,  18  L.  T. 
Bep.  69 ;  L.  Bep.  3  Ch.  306. 

A  licensee  is  not  an  occupier  within  sect.  36  of 
the  Highway  Aot  1862.  All  the  consent  that  was 
necessary  was  given. 

C.  A.  Russell,  K.O.  and  W.  Mackenzie  for  the 
General  Estates  Company. — The  company  was 
an  "occupier"  within  the  section.  That  word 
must  be  construed  in  its  fullest  sense.  They 
were  "  oooupiers  "  of  the  road.    They  referred  to 

Charman  v.  South-Eastern  Railway  Company,  21 

Q.  B.  Div.  524 ; 
Manchester,  Sheffield,  and  Lincolnshire    Railway 

Company  v.  WalUs,  14  C.  B.  213  ; 
Selby  v.  Crystal  Palace  District  Qas  Company,  4 

De  6.  F.  &  J.  246. 

If  the  company  could  properly  use  the  road  they 
were  oooupiers  of  the  road,  and  their  consent  in 
writing  was  necessary. 

Lord  Alvbbstonb,  0.  J. — I  think  this  rule  must 
be  discharged  on  my  construction  of  sect.  36  of 
the  Highway  Act  1862.  It  was  contended  that 
under  sect.  36  of  the  Highway  Act  1862  the 
consent  of  all  persons  who  had  any  special  rights 
in  a  driftway,  private  carriage  or  occupation  road, 
must  be  obtained  before  the  justices  can  make 
the  order  contemplated  by  the  section,  even 
although  such  persons  are  not  the  owners  or 
occupiers  of  the  road  in  the  legal  sense  of  the 
term,  and  have  only  rights  by  licence.  Sect.  36 
deals  with  certain  limited  rights  over  property 
whioh  is  prima  facte,  and  in  fact  is  nearly  always, 
in  the  occupation  of  other  persons.  It  contem- 
plates that  the  road — whether  driftway,  carriage 
road  or   occupation  road — is  to  become  a  public 


highway,  the  maintenance  of  whioh  was  to  be 
undertaken  by  the  inhabitants,  as  they  have  the 
use  of  it     On  principle  it  seems  to  me  thai 
persons  entitled  to  mere  licences   in  respect  of 
the  road  ought  not  to  have  anything  to  say  in 
that  matter.    Their  rights  of  way  are  not  taken 
away ;   therefore   there   is   no  question  of  the 
destruction  of  their  rights.    The  section  is  not 
dealing  with  persons  who  have  mere  rights  of  way ; 
its  object  obviously  is  to  deal  with  the  servient 
owners,  who,   instead  of  having  a  few  people 
passing  over  their  property,  might  have  the  whole 
inhabitants  of  the  parish  making  use  of  the  road. 
The  persons,  therefore,  whose  consent  under  the 
section  is  necessary  before  the  justices  can  make 
an  order  are   the  owners  or  occupiers  of  the 
servient  property  over  which  the  rights  of  way  are 
exercised,  and  not  the  persons  who  have  these 
rights  of  way.     That  view  of  the  section  is  in 
accordance  with  the  general  law.     In  Gale  on 
Easements  (p.  11,  7th  edit.)  it  iB  stated :  "  Many 
personal  rights  which  in  their  mode  of  enjoyment 
bear  a  great  resemblance  to  easements,  as,  for 
instance,  rights  of  way,  may  be  conferred  by 
actual  grant,  independently  of  the  possession  of 
any  tenement  by  the  grantee ;  but  suoh  rights, 
though  valid  between  the  contracting  parties,  do 
not  possess  the  incidents  of  an  easement.     In 
case  of  disturbance  of  a  personal  right  thus  given, 
the  remedy  would  appear  to  be  upon  the  contract 
only."    The  persons  mentioned  there  were  not 
intended  to  be  protected  by  this  section,  and  I 
think  the  same  principle  would  apply  where  the 
right  was  an  easement  in  a  strict  sense.    In  this 
case  the  General  Estates  Company,  the  assignees 
of  Bavies,  only  got  a  right  of  passage  under  a 
licence,  for  they  got  merely  a  licence.   W  ith  regard 
to  the  oases  of  Charman  v.  South-Eastern  Hall- 
way Company  (21  Q.  B.  Div.  524)  and  Manchester, 
Sheffield,  ana  Lincolnshire  Bailway  Company  v. 
Wailis  (14  0.  B.  213),  which  were  relied  upon,  they 
deal  with  an  entirely  different  branch  of  law — 
namely,  the  obligation  of  a  railway  company  to 
fence  their  lines — and  they  are  a  very  long  way 
off  the  point  the  court  has  now  to  deal  with,  and 
they  afford  no  help  in  showing  who  are  owners 
and  occupiers  within  sect.  36  of  the  Highway  Aot 
1862.    For  many  purposes  I  agree  that  the  word 
"  occupier  "  may  be  properly  used  in  reference  to 
persons  only  using  the  road.    A  cart  which  is  de- 
livering coals  in  front  of  a  house  might,  while 
standing  in  the  street,  be  said  to  occupy  it;  so  also 
the  occupant  of  a  carriage  passing  along  the  road 
may  be  said  to  occupy  the  road ;  but  such  a  use 
of  the  word  does  not   assist  us  in  oonstruing 
the  section  before  us.    In  view  of  that  construc- 
tion I  come  to  the  conclusion  that  the  justices 
had  before  them  the  consent  in  writing  of  all 
persons  who    came  properly   within  the  words 
"  owners  "  and  "  occupiers  "  of  the  road. 

Lawrance  and  Ridlet,  J  J.  agreed. 

Rule  discharged. 

Solicitors:   O.  M.  Percy;  Mead  and  Co^  for 
F.  Wood,  Wringtpn. 
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Dec.  13  and  14, 1905. 

(Before  Lord  Alverstonb,  O.J.,  Lawrance 

and  Ridley,  JJ.) 

Smith  (app.)  v.  Pbbbt  (reap.),  (a) 

Highways — Nuisance — Laying  rubbish  on  highway 
— "  Injury,  interruption,  or  personal  danger  of 
any  person  travelling  thereon9* — Conviction  for 
laying  rubble  "  to  the  interruption  and  personal 
danger"  of  person  travelling  on  highway— 
Duplicity— Highway  Act  1835  (5  &  6  Will  4, 
c.  50),  s.  72. 

By  sect.  72  of  the  Highway  Act  1835,  if  any  person 
shall  lay  any  timber,  rubbish,  or  other  matter  or 
thing  whatsoever  upon  the  highway,  :tto  the 
injury  of  such  highway,  or  to  the  injury,  inter- 
ruption, or  personal  danger  of  any  person 
travelling  thereon,"  he  shall  be  liable  to  be 
fined: 

Held,  that  this  clause  creates,  not  four  offences,  but 
two  offences  only,  namely,  the  doing  of  any  of  the 
specified  acts  to  the  injury  of  ^  the  highway,  and 
the  doing  if  them  "  to  the  injury,  interruption, 
or  personal  danger  of  any  person  travelling  "  on 
the  highway,  the  latter  words  creating  one 
offence  only ;  and,  consequently,  a  conviction  for 
laying  rubble  on  the  highway  "  to  the  interrup- 
tion and  personal  danger  "  of  any  person  travel- 
ling on  the  hiahway,  is  a  conviction  for  one 
offence  only,  and  is  not  void  for  duplicity. 

In  such  case  it  is  sufficient  to  support  the  conviction 
if  police  constables  who  know  that  the  obstruction 
is  there  see  the  obstruction  while  passing  along 
the  highway,  although  there  is  no  evidence  that 
any  other  person  is  thereby  interrupted  or 
endangered. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  County  ox  Somerset,  upon  an  appeal  to  them 
from  a  decision  of  the  justices  of  Bunster,  in  the 
county  of  Somerset. 

On  the  1st  July  1904,  the  appellant,  who  was 
the  surveyor  to  the  urban  district  council  of 
Minehead,  was  summoned  on  an  information  for 
that  he,  on  the  7th  May  1904,  at  the  parish  of 
Minehead,  in  the  county  of  Somerset,  did  lay  a 
quantity  of  rubble  upon  a  certain  highway  there 
situate,  to  the  interruption  or  personal  danger  of 
any  person  travelling  thereon,  contrary  to  sect.  72 
of  the  Highway  Act  1835. 

The  appellant  was  convicted  on  the  informa- 
tion, and  the  record  of  the  conviction  was  drawn 
up  by  the  clerk  to  the  justices  in  the  following 
terms: 

The  first  day  of  July  1904.  Woolston  Smith,  of 
Minehead,  in  the  said  oonnty  (hereinafter  called  the 
defendant),  is  this  day  oonvioted  before  this  court  for 
that  he  on  the  7th  May  1904,  at  the  parish  of  Minehead, 
in  the  laid  oonnty,  unlawfully  did  lay  a  quantity  of 
rabble  upon  a  certain  highway  there  situate,  to  the 
interruption  or  personal  danger  of  any  person  travel- 
lug  thereon.  And  it  is  adjudged  that  the  defendant 
do  for  his  said  offenoe  forfeit  and  pay  to  the  olerk 
of  this  oourt  at  D master  the  sum  of  lis.,  and  do  also 
pay  to  William  Perry,  the  proseoutor,  the  sum  of  9s 
for  costs.     .     .     . 

On  the  6th  July  1904,  notice  of  appeal  to  quarter 
sessions  was  given  and  duly    served,  upon  the 

Sounds  that  he  was  not  guilty  of  the  offence,  and 
at  the  alleged  offence  was  not  committed  by 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barritter-at-Law. 
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him,  but  by  other  persons  in  the  employ  of  the 
urban  district  council ;  that  there  was  no  evidence 
in  law  to  support  the  conviction,  and  that  the 
conviction  was  against  the  weight  of  evidence; 
that  the  conviction  was  bad  in  law  upon  the  face 
of  it  for  duplicity ;  and  that  it  was  bad  in  law 
upon  the  face  of  it  for  uncertainty. 

On  the  17th  Sept.  1904  a  copy  of  the  notice 
of  appeal  and  a  copy  of  the^  conviction  were 
lodged  with  the  clerk  of  the  peace  for  the  county 
by  the  appellant ;  and  on  the  7th  Oct.  the  clerk 
to  the  justices  of  Dunster  filed  the  conviction  with 
the  clerk  of  the  peace. 

On  the  15th  Oct.  1904,  four  days  before  quarter 
sessions,  an  amended  record  of  conviction  was 
drawn  up  and  signed  by  the  convicting  justices, 
and  filed  with  the  clerk  of  the  peace  on  the 
17th  Oct. 

In  this  amended  record  of  conviction  the  word 
"and"  was  substituted  for  the  word  "or,"  and 
the  record  ot  the  conviction  then  was  for  that 
he  (the  defendant)  "  unlawfully  did  lay  a  quan- 
tity of  rubble  upon  a  certain  highway  there 
situate,  to  the  interruption  and  personal  danger 
of  any  person  travelling  thereon  " — the  rest  of  the 
conviction  being  the  same  as  before. 

On  the  appeal  coming  before  the  quarter 
sessions  for  hearing  on  the  19th  Oct.,  counsel  for 
the  appellant  tool  the  preliminary  objection 
that  the  conviction  was  bad  on  the  face  of  it  as 
disclosing  two  offences  stated  alternatively. 

Counsel  for  the  respondent,  however,  contended 
that  the  amended  conviction  was  the  proper 
legal  record  of  the  justices'  decision,  as  the  first 
record  of  conviction  had  been  wrongly  drawn  up 
by  the  justices'  clerk  and  did  not  truly  set  forth 
the  conviction,  and  it  was  the  duty  of  the  magis- 
trates to  draw  up  and  file  a  record  of  the  con- 
viction in  proper  form,  and  they  had  power  to  do 
so,  notwithstanding  the  fact  that  a  previous 
erroneous  record  of  the  conviction  had  been  drawn 
up  and  filed  as  aforesaid;  and  it  was  further 
contended  by  counsel  for  the  respondent  that 
the  quarter  sessions  should  ignore  the  original 
conviction  and  deal  with  the  last  conviction 
filed. 

Counsel  for  the  appellant  contended  that  the 
Quarter  Sessions  Act  1849,  which  provided  in 
sect.  7  for  the  amendment  of  convictions,  only 
applied  to  mistakes  in  drawing  up  the  order  or 
conviction,  and  not  to  a  mistake  in  point  of  sub- 
stance, and  that  the  justices  not  having  shown  by 
the  original  conviction  of  which  offence  they 
convicted  the  appellant,  they  could  not  then  alter 
their  decision  and  convict  him  of  both;  and, 
further,  that  the  original  conviction  having  been 
filed  with  the  clerk  of  the  peace  it  was  too  late  to 
amend  or  substitute  another  conviction. 

Counsel  for  the  respondent  argued  that  he  did 
not  rely  upon  the  section  in  the  Quarter  Sessions 
Act  1849,  but  upon  the  general  power  vested  in 
justices  in  petty  cessions  to  draw  up  and  file  a 
correct  record  of  the  conviction. 

The  justices  in  quarter  sessions  were  of  opinion 
that  the  first  reoord  of  the  conviction  had  been 
drawn  up  in  error  and  did  not  correctly  represent 
the  decision  of  the  justices,  and  that  there  was 
evidence  that  the  appellant  unlawfully  did  lay  a 
quantity  of  rubble  upon  the  highway  to  the  inter- 
ruption and  personal  dancer  of  any  person  travel- 
ling thereon,  and  that  the  facts  justified  such 
conviction. 
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They  therefore  upheld  the  respondent's  conten- 
tion, and  decided  that  the  second  record  of  the 
conviction  was  the  proper  legal  record  of  such 
conviction. 

They  were  farther  of  opinion,  and  so  held,  that 
in  any  event  they  had  power  to  amend  the  first 
record  of  the  conviction  under  the  Quarter 
Sessions  Act  1849,  and  they  determined  to  treat 
it  as  such. 

Thereupon  comsel  for  1  he  appellant  contended 
that  the  conviction  was  equally  bad  on  the  face  of 
it,  on  the  ground  that  it  disclosed  two  offences 
stated  cumulatively,  and  he  relied  on  the  decisions 
in  Cotterill  v.  Lempriere  (62  L.  T.  Rep  695 ;  24 
Q.  B.  Div.  634) ;  Rex  v.  Slater  (67  J.  P.  299),  and 
Bex  v.  WeUs  (91  L.  T.  Rep.  98). 

The  justices  in  quarter  sessions  held  that  the 
words  in  sect.  72  of  the  Highway  Act  1835  (under 
which  the  appellant  had  been  convicted) — namely, 
"  shall  lay  any  timber  .  .  .  rubbish,  or  •  other 
matter  or  thing  .  .  .  upon  such  highway 
.  .  .  to  the  injury,  interruption  or  personal 
danger  of  any  person  travelling  thereon,"  did  not 
create  two  offences  but  one,  and  they  accordingly 
rejected  the  contention  of  the  appellant's  counsel, 
and  held  that  the  conviction  was  not  bad  on  the 
face  of  it  bnt  was  good  in  law. 

The  depositions  of  the  witnesses  taken  before 
the  convicting  justices,  were  then  by  consent  put 
in  as  evidence  of  the  facts  in  the  case,  and  were 
inserted  as  part  of  the  ca&e. 

The  only  depositions  were  those  of  a  sergeant 
of  police  and  a  police  constable.  Their  evidence 
was  to  the  effect  that  they  were  on  duty  on  the 
night  of  the  6th  May,  and  that  about  a  quarter 
to  one  o'clock  in  the  morning,  on  the  road  in 
front  of  the  Hotel  Metropole,  at  Minehead,  they 
found  a  large  manhole  about  5ft.  square  and  2ft. 
in  depth,  and  there  was  a  large  heap  of  rubble 
about  18in.  or  2ft.  high,  round  the  hole  extending 
for  some  4ft.  or  5ft.  into  the  roadway.  The 
night  was  a  very  dark  night,  and  there  was  no 
light  or  lamp  to  warn  anyone  of  the  danger  on 
passing  by  there.  There  was  no  barrier  or  plank 
or  other  protection  to  prevent  anyone  going  into 
the  hole,  and  some  16ft.  of  the  road  was 
obstructed  by  the  heap  of  rubble  and.  a  water 
cart  beside  it.  The  defendant  admitted  to  the 
police  sergeant  that  he  was  responsible  for  it. 
Both  the  police  officers  admitted  that  they 
knew  the  rubble  was  there,  as  one  of  them  had 
seen  it  there  on  the  previous  night,  though 
there  was  then  a  lamp  there.  No  person  was 
seen  by  the  witnesses  travelling  on  the  road  at  the 
time. 

It  was  contended  by  counsel  for  the  appellant 
that  the  Minehead  Urban  District  Council  and 
not  the  appellant  (who  was  their  surveyor)  should 
have  been  proceeded  against,  on  the  ground  that 
the  offence  disclosed  (if  any)  was  in  fact  com- 
mitted by  workmen  who,  like  the  appellant,  were 
in  the  employ  of  the  urban  district  council,  but 
the  quarter  sessions  decided  that  the  appellant 
was  properly  summoned  and  held  as  a  fact  that 
he  had  directed  the  operations  of  the  men  who 
placed  the  rubble  on  the  highway,  and  that  they 
were  under  his  orders  and  control.  It  was 
further  contended  by  counsel  for  the  appellant 
that  there  was  no  evidence  that  any  person  was 
travelling  on  the  highway,  or  that  any  person 
was  interrupted  or  endangered,  and  he  relied  on 
the  case  of  EiU  v.  Somerset  (51  J.  P.  742). 


For  the  respondent  it  was  contended  that  it 
was  not  necessary  to  give  evidence  of  any  person 
having  in  fact  been  interrupted  or  endangered, 
but  that  in  any  event  the  police  officers  were 
persons  travelling  on  the  highway  who  were 
interrupted  and  endangered. 

The  Court  of  Quarter  Sessions  held  that  there 
was  evidence  to  justify  the  inference  that  some 
person  was  interrupted  and  endangered,  and  that 
the  police  officers  were  persons  travelling  on  the 
highway  and  were  interrupted  and  endangered. 

They  accordingly  affirmed  the  conviction  and 
ordered  the  appellant  to  pay  the  costs,  and  the 
question  for  the  court  was  whether  they  were 
right. 

Sect.  72  of  the  Highway  Act  1835  (5  &  6  WUL4, 
c.  50),  provides : 

If  any  person  .    shall  lay  any  timber,  stone, 

hay,  straw,  dung,  manure,  lime,  soil,  ashes,  rnbbish, 
or  other  matter  or  thing  whatsoever  upon  sqoa 
highway,  to  the  injury  of  Buoh  highway,  or  to  the 
injury,  interruption,  or  personal  danger  of  any 
person  travelling  thereon  .  .  .  every  person  ao 
offending  in  any  of  the  oases  aforesaid  shall  for  eaeh 
and  every  snoh  offenoe  forfeit  and  pay  any  sun  not 
exceeding  forty  shillings,  over  and  above  the  damagM 
oooasioned  thereby. 

S.  0.  Lushington  for  the  appellant — The 
amended  conviction  is  bad  upon  the  face  of  it,  as 
it  states  two  offences  cumulatively.  This  clause 
of  sect.  72  of  the  Highway  Act  1835  creates  four 
distinct  and  separate  offences,  the  first  being  the 
doing  of  any  of  the  acts  in  question  "to  the 
injury  of  such  highway,"  and  the  other  three 
being  the  doing  of  any  of  these  acts,  first,  "to 
the  injury";  secondly,  to  the  "interruption"; 
and  thirdly,  to  the  "personal  danger"  of  any 
person  travelling  on  the  highway  ;  so  that  the 
last  words  of  the  clause  "  to  the  injury,  interrup- 
tion, or  personal  danger  of  any  person  travelling 
thereon,  constitute  three  distinct  offences.  Doing 
an  act  to  the  "  interruption  "  of  any  person  travel- 
ling on  the  highway,  is  a  totally  different  thing 
from  doing  the  act  to  the  "personal  danger"  of 
any  person  travelling  on  the  highway.  There 
may  be  injury  without  interruption ;  there  may 
be  interruption  without  personal  danger,  and 
there  may  be  personal  danger  without  either 
injury  or  interruption.  If  it  is  sought  to  convict 
a  person  of  doing  the  act  to  the  "  interruption  " 
and  to  the  "personal  danger"  of  any  person 
travelling  on  the  highway — two  offences — he  must 
be  summoned  for  both  and  there  must  he  two 
separate  convictions.  In  Oke's  Magisterial 
Formulist  (8th  edit.,  p.  172)  in  the  form  there 
given  the  word  "  or  "  is  inserted.  In  the  forms 
as  to  highways,  form  44,  as  to  laying  timber,  &&, 
on  the  highway,  says  that  the  form  is  to  conclude 
as  in  form  40,  and  in  that  form  the  words  are  "to 
the  injury  of  the  highway,"  "  or  to  the  injury  or 
personal  danger  or  interruption  of  the  persona 
travelling  thereon,"  the  latter  clause  thus  show, 
ing  three  offences.  By  sect.  10  of  the  Summary 
Jurisdiction  Act  1848  (11  &  12  Vict.  c.  43)  every 
complaint "  shall  be  for  one  matter  of  complaint 
only,  and  not  for  two  or  more  matters  of  com- 
plaint ;  and  every  such  information  shall  be  for 
one  offence  only,  and  not  for  two  or  more 
off  jnoes."  There  cannot  be  two  or  more  offences 
charged  in  the  same  summons,  and  there  can 
only  be  one  conviction  for  one  offence  (Paley  on 
Convictions,  8th    edit.,    pp.  196,  291),  and  the 
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offence  cannot  be  charged  disjunctively  or  in  the 
alternative :  (16.,  p.  196).   In  Cotterill  v.  Lempriere 
(62  L.  T.  Rep.  695 ;  24  Q.  B.  Div.  634),  it  was 
held  that  where  a  statute  creates  two  distinct 
offences  and  provides  the  same  penalty  for  both, 
a  conviction  stating  the  offence  in  the  alterna- 
tive is  bad ;  and  in  Rex  v.  Slater  (67  J.  P.  299)  a 
conviction  was  held  to  be  bad  either  as  showing 
more  than  one  offence,  or  as  being  uncertain.    In 
Rex  v.  Wells  (91  L.  T.  Rep.  98)  where  a  statute 
imposed  a  penalty  upon  every  person  who  drives 
a  motor-car  on  a  public  highway  "  at  a  speed  or 
in  a  manner  which  is  dangerous  to  the  public,"  it 
was  held  that  the  statute  created  two  offences, 
and  that  a  conviction  for  driving  "  at  a  speed,  or 
in  a  manner  which  was  dangerous  to  the  public," 
was  bad  as  being  a  conviction  for  two  offences. 
Again,  the  oases  show  that  it  must  be  proved  not 
only  that  was  there  a  possibility  of  danger,  but 
that  in  fact  there  was  danger  to  or  interruption 
of  some  persons  on  the  highway.    Sect.  72  also 
makes  it  an  offence  if  a  person  makes  any  fire 
within  50ft.  of  the  highway,  and  it  was  held  in 
SHnson  v.  Browning  (13  L  T.  Rep.  799;  L.  Rep. 
1  C.  P.  321)  that  there  is  no  offence  unless  it  is 
done  to  the  injury  of  the  highway,  or  to  injury, 
interruption,    or    personal    danger   of    persons 
travelling  on  the  highway.     Willes,  J.  says  that 
"the  nuisance  is  not  such  per  se,  but  it  is  a 
nuisance  only  if  done  to  the  injury  of  the  high- 
way, or  to  the  injury,  interruption,  or  personal 
danger  of  persons  travelling  thereon  "  (35  L.  J. 
at  p.  153,  M.  C.) ;  and  in  Hill  v.  Somerset  (51 
J.  P.  742)  where  a  person  was  summoned  under 
this  same  section — sect.  72 — for  unlawfully  assist- 
ing in  making  a  fire  on  the  highway,  it  was  held 
that  there  could  not  be  a  conviction  unless  it  was 
shown  that  passengers  were  endangered  or  inter- 
rupted. In  the  present  case  there  was  no  evidence 
either  of  the  interruption  of  or  personal  danger 
to,  any  persons  on  the  highway.    The  mistake  in 
this  case  in  drawing  up  the  conviction  was  not  a 
mistake  which  could  be  amended  under  sect.  7  of 
the  Quarter  Sessions  Act  1849  (12  &  13  Vict. 
c.  45).    That  section  applies  only  to  amendment 
in  matters  of  form,  and  does  not  apply  to  amend- 
ment in  matters  of  substance.    M 12  &  13  Vict. 
c.  45,  8.  7,  only  applies  to  a  mistake  in  drawing 
up  the  order,  but  not  to  a  mistake  in  point  of 
substance  " :  (per  Cockburn,  G.J.  in  Beg.  v.  Pad- 
bury,  5  Q.  B.  Div.  126,  at  p.  128).    The  defect 
here,  that  of  duplicity,  was  a  defect  in  substance, 
and  not  a  mere  defect  in  form,  and  it  could  not 
be  amended.    The  original  form  of  conviction  was 
bad  as  stating  two  offences  alternatively,  and  a 
fresh  conviction  cannot  be  substituted  for  it  (Ex 
parte  Austin,  44  L.  T.  Rep.   102) ;  but  even  if 
substituted  the  second  form  is  also  bad  as  stating 
two  offences  cumulatively. 

Wethered  (Avory,  K.C.  with  him)  for  the  respon- 
dent, was  called  upon  only  as  to  the  point  whether 
the  words  in  sect.  72  indicate  four  offences.  The 
words  of  the  clause  create  two  offences  only — 
namely,  the  doing  of  these  acts,  first,  to  the 
injury  of  the  highway,  which  is  one  offence ;  and, 
secondly,  to  the  annoyance  of  any  person 
travelling  on  the  highway,  which  is  the  second 
offence.  The  latter  part  of  the  clause  creates 
one  offence  only.  It  is  therefore  not  the  case 
that  the  appellant  was  convicted  of  two  offences, 
as  he  was  convicted  of  doing  the  act  to  the 
interruption  and  personal  danger  of  any  person 


travelling  on  the  highway,  which  is  one  offence 
only,  as  is  shown  by  the  judgment  of  Smith,  J. 
in  Hill  v.  Somerset  (ubi  sup.),  where  he  uses  only 
one  word  "  endangered  to  describe  all  the 
offences  in  that  clause.     [He  was  stopped.] 

Lushington  in  reply. 

Lord  Alvebstone,  O.J. — We  have  frequently 
had  under  discussion  the    cases  of  Stinson  v. 
Browning  {ubi   sup.)  and  Hill  v.  Somerset  (ubi 
sup.),  which  have  been  cited  to  us.    They  are  not 
very  satisfactory  authorities,  but  at  any  rate  they 
can  only  be  considered  as  authorities  with  regard 
to  the  particular  offences  then  being  considered. 
Here  we  are  dealing  with  a  long  section — Sect.  72 
— which    contains  some   fifteen    paragraphs    or 
more,  indicating  several  different  offences,  in  some 
of  whioh  there  is  no  allegation  that  the  offence  is 
the  doing  of  the  acts  to  the  danger  or  annoyance 
of  anyone,  while  in  others  there  is  such  an  allega- 
tion.   In  my  opinion  the  common-  ense  view  of 
this    paragraph  is  that  which  con  nsel  for  the 
respondent  has  indicated — namely,  that  there  are 
two  classes  of  offences  dealt  with,  injury  to  the 
highway  and  annoyance  or  injury  to  passengers  on 
the  highway,    I  may  illustrate  the  point  in  this 
way.    Suppose  a  man  is  summoned  for  putting 
timber  on  the  highway,  with  an  allegation  that 
it  is  to  the  danger  of  persons  travelling  thereon, 
and  it  should  turn  out  that  although  there  was  a 
distinct  interruption  of  a  person  on  the  highway, 
it  did  not  amount  to  a  dangerous  interruption, 
because  the  passenger  could  see  it  and  with  some 
trouble  could  get  round  it,  in  such  a  case  it  would 
be  a  very  unfortunate  result  if  the  justices  could 
not  convict      It  seems  to  me  that  the  sensible 
view  of  this  particular  Bub- section  is  to  hold  that 
it  is  aimed  (at  the  putting  timber,    &c.,  on  the 
highway,  in  the  one  case  to   the   injury   of  the 
highway  and  in  the  other  case  to  the  personal 
interruption  or  danger  of  any  person  travelling 
thereon.    This  view  is,  I  think,  supported  by  the 
grammatical  construction  of  the  section,  and  it 
seems  to  me  that  on  the  true  construction  of  this 
clause,  when  we  have  got  injury  to  the  highway 
as  one  subject-matter  and  danger  to  the  public  as 
the    other    subject-matter,    there  are  only  two 
offences  mentioned  and  not   four.    If  there  had 
been  four  offences  intended,   then  I  think   we 
should  have  expected  to  find  the  construction  of 
the  clause  different  with  regard  to  the  word  "  or." 
As  to  the  question  that  there  was  no  evidence  to 
support  the  conviction,  it  seems  to   me  that  it  is 
hopeless  to-  contend  that  there  was  no  evidence. 
There  was  sufficient  evidence  to  support  the  con- 
viction.   With  regard  to  the  other  point  that  the 
error  in  drawing  up  the  conviction  was  an  error 
in  substance  and  could  not  be  corrected,  that  is 
disposed  of  by  our  decision  that  there  are  only  two 
offences  created  by  this  sub- section.    Of  course,  if 
counsel  for  the  appellant  could  have  made  out 
that  this  was  a  matter  of  substance,  and  that  the 
conviction  had  been  amended  in  a  matter  of  sub- 
stance, the  case  would  have  been  different ;  but 
the  error  in  drawing  up  the  conviction  was  a  mere 
mistake  in  form,  and  the  justices  could  therefore 
correct  it.      The  appeal  must  therefore  be  dis- 
missed. 

Laweancb,  J. — I  entirely  agree. 

Ridley,  J. — I  agree. 

Appeal  dismissed. 
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Wednesday,  Bee.  13, 1905. 

(Before  Lord  Alvebstone,  O.J.,  Lawbance 
and  Ridley,  JJ.) 

Blackpool  and  Fleetwood  Tramroad  Com- 
pany (apps.)  v.  Thornton  Urban  District 
Council  (reaps.)  (a) 

Tramroad — Bating — General  district  rate — Land 
occupied  by  tramroad — Exemption  as  to  three- 
fourths  of  net  annual  value — "  Land  used  only 
as  a  railway  "—Public  Health  Act  1875  (38  & 
39  Vict.  c.  55),  s.  211,  sub-s.  1  (&)— Blackpool 
and  Fleetwood  Tramroad  Acts  1896  and  1898 
(59  &  60  Vict  c.  cxlvii. ;  61  &  62  Vict  c.  cl). 

By  the  Public  Health  Act  1875,  s.  211,  subs.  1  (b) 
"  the  occupier  of  any  land  used  only  as  a  rail- 
way constructed  under  the  powers  of  any  Act  of 
Parliament,  for  public  conveyance,  shall  be 
assessed  " — to  general  district  rates — "  in  respect 
of  the  same  in  the  proportion  of  one-fourth  part 
only  of  the  net  annual  value  thereof. 

A  company,  incorporated  by  Act  of  Parliament 
for  the  purpose  of  making  and  working  a  tram- 
road  and  tramway,  under  the  powers  of  their 
Act  constructed  a  tramway  through  the  streets  of 
a  town,  and  at  the  end  of  this  tramway  and 
connected  therewith  they  constructed  a  tramroad 
across  country  on  land  which  was  their  own 
property,  having  been  acquired  by  them  for  that 
purpose  under  their  statutory  powers.  The 
tramroad  at  the  other  end  joined  on  to  another 
tramway  through  a  town,  which  was  leased 
and  worked  by  the  company.  The  whole  line — 
tramways  and  tramroad— was  worked  as  one 
continuous  route  by  the  overhead  electric  system, 
and  carriageh  could  pass  and  passengers  be  con- 
veyed from  one  end  to  the  other  without  break. 
Certain  provisions  of  the  Railway  Acts  were 
incorporated  and  made  applicable  to  the  tram- 
road,  which  for  those  special  purposes  was  "  to 
be  deemed  to  be  a  railway. fi 

Held,  that  the  tramroad  was  not  a  "railway,'* 
that  the  land  occupied  by  the  tramroad  was 
not  "  used  only  as  a  railway  "  within  the  mean- 
ing of  the  section,  and  that  the  company  were  not 
entitled  to  be  assessed  to  a  general  district  rate 
at  one-fourth  part  only  of  the  net  annual  value. 

Case  stated  by  the  Court  of  Quarter  Sessions 
for  the  county  of  Lancaster,  upon  an  appeal 
heard  and  determined  by  the  quarter  sessions 
held  by  adjournment  at  Preston,  against  a  certain 
rate  or  assessment  made  on  the  16th  July  1904, 
being  the  general  district  rate  for  the  urban 
district  or  township  of  Thornton. 

The  case  was  stated  for  the  opinion  of  the 
court  upon  a  point  of  law  arising  out  of  an  appeal 
by  the  Blackpool  and  Fleetwood  Tramroad  Com- 
pany (hereinafter  called  "  the  tramroad  com- 
pany ")  against  a  rate  or  assessment,  being  a 
general  district  rate  made  by  the  urban  council 
of  the  urban  district  of  Thornton  (hereinafter 
called  "  the  oouncil "). 

(a)  Reported  by  W.  W.  Obr,  Esq.,  Barrister- at-Law- 


On  the  16th  July  1904  the  council  made  a 
general  district  rate  upon  all  property  in  their 
district  for  the  purpose  of  defraying  the  expenses 
incurred  by  them  in  the  execution  or  by  virtue  of 
the  Public  Health  Acts,  and  the  tramroad  com- 
pany were  thereby  rated  (inter  alia)  as  owners 
and  occupiers  of  certain  premises  in  the  rate 
mentioned  —  namely,  tramway  track  Clevelevs, 
rateable  value,  7082. ;  waiting-room,  rateable 
value,  1052.;  accumulator  house,  rateable  value, 
562. 

The  tramroad  company  duly  appealed  against 
the  rate.  A  copy  of  the  notice  of  appeal  formed 
part  of  the  case. 

The  grounds  of  tho  appeal,  so  far  as  material, 
were  as  follows : 

(5)  That  the  said  tramroad  company  have  not  bean 
allowed  the  benefit  or  deduction*  provided  for  by  sab- 
seot.  1  of  sect.  211  of  the  Pablio  Health  Act  1875,  to 
which  the  said  company  are  entitled. 

(6)  That  the  said  tramroad  company  in  the  eaid  rate 
or  assessment  are  assessed  in  the  full  set  annual  value 
for  their  said  lines  or  railway  instead  of  in  the  propor- 
tion of  one-fourth  part  only  of  such  net  annual  raise 
thereof  as  provided  by  sub-sect.  1  of  sect.  211  of  the 
Pablio  Health  Aot  1875. 

The  appeal  came  on  for  hearing  on  the 
21st  Oct.  1904,  when  the  several  facts  stilted  in 
this  case  were  proved  or  admitted. 

The  tramroad  company  was  a  company  in- 
corporated under  the  Blackpool  and  Fleetwood 
Tramroad  Act  1896  (59  &  60  Vict.  c.  cxlvii )  (here 
inaf ter  called  "  the  Act  of  1896  ")  for  the  purpose 
of  making,  maintaining,  and  working  the  tram- 
road  and  tramway  (hereinafter  respectively  called 
"  the  tramroad  and  tramway ")  described  in, 
authorised  by,  and  subject  to  the  provisions  of 
the  Act  aforesaid,  and  of  the  Blackpool  and 
Fleetwood  Tramroad  Act  1898  (61  &  62  Yict 
c.  cl.). 

The  tramroad  as  defined  by  the  Acts  was 
constructed  on  lands  the  exclusive  property  of 
the  company  except  where  it  passed  over  certain 
roads  and  public  highways  by  means  of  level 
crossings  which  the  company  were  authorised  to 
make,  and  such  lands  were  acquired  by  them 
under  the  provisions  of  the  Act  of  1896,  and  were 
fenoed  off  from  the  adjoining  lands.  Passengers 
by  the  tramway  in  Fleetwood  and  the  tramway 
hereinafter  mentioned  in  Blackpool  entered  the 
cars  from  the  street,  and  there  were  stopping 
places  and  stations  along  the  route  of  the  tram- 
road.  Where  the  latter  crossed  the  public  roads 
named  in  sect.  47  of  the  Act  of  1896,  there  were 
no  gates  across  the  roads  nor  across  the  tramroad, 
but  the  company  had  been  permitted  by  the  Board 
of  Trade  to  construct  and  maintain  cattle  guards 
at  such  crossings  and  to  employ  flagmen  to 
control  the  traffic  at  all  of  them  but  two. 

The  tramway  as  defined  by  the  Acts  was  situate 
in  the  township  of  Fleetwood,  and  was  con- 
structed wholly  upon  the  surface  of  streets  and 
roads  within  the  township. 

The  tramroad  and  tramway,  in  accordance 
with  the  provisions  of  the  Act  of  1896,  made  a 
junction  together,  and  the  tramroad  also  made 
a  junction  with  a  certain  other  tramway  con- 
structed along  the  surface  of  certain  streets 
and  roads.  The  last- mentioned  tramway  within 
the  borough  of  Blackpool  was  the  property  of 
the  Corporation  of  Blackpool,  and  was  held  and 
worked  under  a  lease  by  the  company.     The 
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tramroad  and  tramway b  aforesaid  were  worked 
by  the  company  as  one  continuous  route,  and 
passengers  could  book  and  were  conveyed  from 
one  end  to  the  other  without  break.  The  tram- 
road  and  tramways  aforesaid  were  shown  on  a 
plan  annexed  to  the  case.  [This  plan  showed  the 
tramway  in  the  township  or  Fleetwood  (marked 
green),  the  tramroad  (marked  red)  between  the 
township  of  Fleetwood  and  the  township  of 
Blackpool,  and  the  tramway  (marked blue)  through 
the  streets  of  Blackpool  all  forming  one 
continuous  line.] 

The  tramroad  and  tramway  were  each  of 
them  worked  and  used  subject  to  the  provisions 
in  that  behalf  set  forth  in  relation  thereto  in  the 
Acts  of  1896  and  1898,  and  the  Acts  incorporated 
therewith. 

The  land  forming  the  premises  referred  to  in 
the  rate  as  "  tramway  track,  Cleveleys — rateable 
value  7081."  was  a  portion  of  the  tramroad  which 
was  situate  within  the  urban  district  of  Thornton. 
The  land  was  used  for  no  other  purpose  than  for 
the  tramroad,  which  was  wholly  situate  on  such 
land,  save  and  except  where  it  crossed  a  public 
road  as  aforesaid. 

The  premises  referred  to  in  the  rate  men- 
tioned as  "accumulator  house,  Rossall-road, 
rateable  value  562.,"  was  a  building  in  which  the 
electrical  energy  used  for  the  working  of  the 
tramroad  or  tramways  was  stored  or  accumulated. 

The  tramway  track  and  the  accumulator 
house  were  used  for  no  purposes  other  than 
aforesaid. 

It  was  stated  on  behalf  of  the  appellants, 
and  not  disputed  by  the  respondents,  that  the 
company  paid  passenger  duty  in  respect  of 
passengers  carried  upon  the  tramroad  under  the 
Act  5  &  6  Vict.  c.  79  (the  Railway  Passenger 
Doty  Act  1842),  but  their  liability  to  pay  such 
duty  under  that  Act  or  otherwise,  and  the  cir- 
cumstances and  extent  of  their  payment,  were  not 
explained  to  the  justices  nor  admitted  by  the 
respondents. 

For  the  respondents  it  was  contended :  That 
the  land  in  question  was  not  land  "used  as  a 
railway  constructed  under  the  powers  of  any 
Act  of  Parliament"  within  the  meaning  of 
sect.  211,  sub-sect.  1,  of  the  Public  Health  Act 
1875. 

The  appellants  contended  :  That  the  tram- 
road  was  and  could  only  be  worked  as  a  rail- 
way, and  that  it  was  entirely  separate  from  the 
tramways,  and  was  in  fact  and  in  law  used  as  a 
railway, and  therefore  the  premises  were  lands  used 
only  as  a  railway,  and  the  company,  as  owners 
thereof,  should  not  be  assessed  in  respect  of  the 
same  to  a  greater  extent  than  in  the  proportion 
of  one  fourth  part  only  of  the  net  annual 
value  thereof. 

It  was  agreed  that  the  quarter  s°ssion8  were 
bound  by  the  authority  of  the  case  of  Swansea  Im- 
provements and  Tramway  Company  v.  Swansea 
Urban  Sanitary  Authority  (66  L.  T.  Rep.  119 ; 
(1892)  1  Q.  B.  357),  to  read  the  material  words  of 
sect.  211  of  the  Public  Health  Act  1875  as 
follows — namely,  "  or  used  only  as  a  railway/1  Ac. 

The  justices  in  quarter  sessions  were  of  opinion 
that  the  lands  were  not  so  used,  and  therefore  were 
not  used  as  a  railway  within  the  meaning  of  that 
section,  and  they  dismissed  the  appeal 

The  question  for  the  court  was  whether  the 
*  tramway  track,  Cleveleys,"  and  the  "accumu- 


lator house,  Rossall-road,"  were  lands  used  only 
as  a  railway  constructed  under  the  powers  of  the 
Act  of  Parliament  for  public  conveyance  within 
the  meaning  of  sect.  211,  sub-sect.  1  of  the  Public 
Health  Act  1875,  and  whether  the  company,  as 
owners  thereof,  ought  to  be  assessed  in  respect  of 
the  same  in  the  proportion  of  one-fourtn  par 
only  of  the  net  annual  value  thereof  under  the 
provisions  of  that  section. 

During  the  argument  counsel  for  the  appel- 
lants stated  that  the  appellants  did  not  claim 
exemption  in  respect  of  the  waiting-room  and 
accumulator  house,  as  those  had  been  held  not  to 
be  part  of  the  railway,  and  the  argument  was  as 
to  the  exemption  of  the  tram  road. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
o.  55)  provides : 

Sect.  211.  With  respect  to  the  assessment  and  levy- 
ing of  general  district  rates  nnder  this  Aotthe  following 
provisions  shall  have  effeot — namely,  (1)  general  district 
rates  shall  be  made  and  levied  on  the  ooonpier  of  all 
kinds  of  property  for  the  time  being  by  law  asdessable 
to  any  rate  for  the  relief  of  the  poor,  and  shall  be 
assessed  on  the  fall  net  annual  value  of  such  property, 
ascertained  by  the  valuation  list  for  the  time  being  in 
foroe,  or,  if  there  is  none,  by  the  rate  for  the  relief  of 
the  poor  made  next  before  the  making  of  the  assess- 
ment under  this  Aot,  subject  to  the  following  excep- 
tions, regulations,  and  conditions — namely,  (b)  the 
occupier  of  any  land  covered  with  water,  or  used  only 
as  a  canal  or  towing-path  for  the  same,  or  as  a  railway 
constructed  under  the  powers  of  any  Aot  of  Parliament 
for  publio  conveyance,  shall  be  assessed  in  respect  of 
the  same  in  the  proportion  of  one-fourth  part  only  of 
such  net  annual  value  thereof. 

The  following  sections  of  the  local  Acts  were 
(amongst  others)  referred  to. 

The  Blackpool  and  Fleetwood  Tramroad  Aot 
1896  (59  &  60  Vict.  o.  cxlvii.) : 

Seot.  2.  The  following  Acts  and  parts  of  Acts  (that  is 
to  say) :   The  Companies  Clauses  Consolidation  1845 
[in  part] ;  the  Lands  Clauses  Acts ;  the  provisions  of 
the    Railways  Clauses  Consolidation  Act   1845,  with 
respect  to  the  temporary  oooupation  of  lands  near  the 
railway    during    the   construction    thereof,  and    with 
respect  to  mines  lying  under  or  near  to  the  railway, 
and  with  respect  to  the  carrying  of  passengers  and 
goods  upon  the   railway  and  the  tolls  to  be  taken 
thereon ;  sect  3  (interpretation  of  terms)  and  parts  2 
and  3  of  the  Tramways  Aot  1870 — so  far  as  they  are 
applicable  to  and  are  not  expressly  varied  by  or  incon- 
sistent with  the  provisions  of  this  Aot  are  incorporated 
with  and  form  part  of  this  Act,  and  shall  apply  to  the 
undertaking  of  the  company :   Provided  that  the  pro- 
visions of  the  Railways  Clauses  Consolidation  Aot  1845 
herewith  incorporated  shall  apply  only  to  the  tramroad 
by  this  Aot  authorised  and  for  the  purposes  thereof  the 
tramroad  shall  be  deemed  to  be  a  railway,  and  the 
company  shall  be  deemed  to  be  a  railway  company: 
Provided  further,  that  the  provisions  of  the  Tramways 
Aot  1870  herewith  incorporated  shall  apply  only  to  the 
tramway  by  this  Aot  authorised,  and  shall  not  apply  to 
any   interference   with    any  telegraphic  line   of    Her 
Majesty's  Postmaster-General.     .     .    . 

Seot.  6.  Subject  to  the  provisions  of  this  Aot  the 
company  may  make,  form,  lay  down,  work,  use,  and 
maintain  in  the  lines  and  according  to  the  levels  shown 
on  the  deposited  plans  the  tramroad  and  tramway 
hereinafter  described.  .  .  .  The  tramroad  and 
tramway  hereinbefore  referred  to  and  authorised  by 
this  Aot  are — A  tramroad  a  double  line  6  miles,  5  fur- 
longs, 1'5  ohains  in  length,  commencing  in  the  township 
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and  borough  of  Blaokpool  and  pariah  of  Bispham,  near 
the  Gynn  Inn,  at  or  near  the  junction  of  Queen's  Drive 
and  Warbreok-road,  and  terminating  in  the  township 
of  Fleetwood  and  parish  of  Thornton,  at  or  near  the 
junction  of  Copse-road  and  West-street,  Fleetwood  :  A 
tramway  (on  the  deposited  plans  referred  to  as  tram- 
way No.  3),  a  double  line  5  furlongs  1*25  chains  in 
length,  wholly  situate  in  the  township  of  Fleetwood  and 
parish  of  Thornton  commencing  by  a  junction  with  the 
tramroad  at  ite  termination  aforesaid,  and  proceeding 
thence  in  a  north-easterly  direction  into  and  along  West- 
street,  .  .  .  and  terminating  at  or  near  the  inter- 
section of  Upper  Lone-  street  and  Bald- street,  near  the 
Euston  Barracks. 

Sect.  7  dealt  with  the  tramway  in  the  township 
of  Blackpool,  and  it  recited  that  the  corporation 
of  Blackpool  had  made  application  in  the  then 
session  of  Parliament  for  an  order  to  authorise 
the  construction  of  tramways  within  the  borough 
of    Blackpool,    including    the    tramway    in    the 
borough    described    in    the    order  as    tramway 
No.  8 ;  and  that  an  arrangement  had  been  come 
to  between  the  corporation  and  the  promoters  of 
the  Bill  to  the  effect  that  the  powers  conferred 
by  the  Act  upon  the  company  incorporated  by 
the  Act  to  make  the  portion  of  the  tramroad 
which  was  within  the  borough  of  Blackpool  should 
not  be  exercised  if  the  corporation  within  eighteen 
months  from  the  passing  of  the  Act  constructed 
the  tramway  No.  8  (which  was  the  tramway  in 
Blaokpool)  extending  to  the  borough  boundary, 
and  permitted  the  company  to  form  a  junction 
between  that  tramway  and  the  tramroad,  and  that 
the  comany  should  within  two  months  after  the 
completion  by  the  Blackpool  Corporation  of  this 
tramway  in  Blackpool,  accept  a  lease  of  the  same 
from  the  corporation. 

Sect.  47  (as  to  level  crossings  of  the  tramroad)  .  .  . 
(4)  Sect.  5  of  the  Railway  Clauses  Act  1863  shall  apply 
to  the  said  level  orossings  as  if  the  tramroad  were  a 
railway  within  the  meaning  of  that  Act. 

Sect.  48.  If  at  any  time  the  Board  of  Trade  are  of 
opinion  that  by  reason  of  the  increase  of  traffio  on  the 
tramroad  or  any  road  Grossed  by  the  tramroad  on  the 
level,  any  alteration  of  the  level  crossings  or  the  mode 
of  working  the  same  is  expedient,  the  company  shall  be 
subject  to  all  such  rules  and  regulations  with  regard  to  the 
mode  of  working  such  crossing  as  may  from  time  to  time 
be  made  by  the  Board  of  Trade,  and  Beet.  48  of  the  Rail- 
ways Clauses  Consolidation  Act  1845  and  sect.  7  of  the 
Railways  Clauses  Act  1863  shall  be  incorporated  with 
this  Aot,  and  shall  apply  t:>  the  tramroad  in  the  same 
manner  as  if  it  were  a  railway. 

Sect.  49.  The  company  in  constructing  the  tramroad 
may  deviate  from  the  lines  thereof  shown  on  the 
deposited  plans  .  .  .  and  may  deviate  from  the 
levels  thereof  shown  on  the  deposited  sections  to  the 
extent  and  subject  to  the  conditions  prescribed  in  the 
case  of  a  railway  by  sects.  11, 12,  and  14  of  the  Rail- 
ways Clauses  Consolidation  Act  1845,  and  these  sections 
shall  apply  to  the  tramroad  as  if  the  same  were  a  rail- 
way within  the  meaning  of  the  Aot. 

Ssct.  50.  The  company  shall  for  the  purposes  of  con- 
structing  tbe  tramroad  have  the  same  powers  as  are 
given  by  sect.  16  of  the  Railways  Clauses  Consolidation 
Act  1845  in  the  case  of  a  railway,  and  that  section  shall 
apply  to  the  tramroad  as  if  the  same  were  a  railway 
within  the  meaning  of  that  Act. 

Sect.  71  entitled  a  passenger  travelling  upon 
the  tramroad  or  tramway  to  take  with  him 
personal  luggage  not  exceeding  281b.  in  weight ; 
sect.  72  enabled  the  company  to  take  rates  for  the 
conveyance  of  small  parcels. 


Sect.  82.  The  provisions  of  the  Railway  and  Canal 
Traffio  Aot  1854  and  the  Railway  and  Canal  Traffic 
Acts  1873  and  1888  shall  apply  to  the  oompany  as  if 
they  were  a  railway  oompany  and  to  the  tramroad  and 
tramway  authorised  by  this  Aot  as  if  the  tramroad  and 
tramway  were  railways. 

Seot.  85.  Nothing  herein  contained  shall  be  deemed 
or  construed  to  exempt  the  company  or  tbe  tramroad 
and  tramway  from  the  provisions  of  any  general 
Aot  relating  to  tramways  and  tramroads  now  in 
force  or  which  may  hereafter  pass  during  this  or 
any  future  session  of  Parliament,  or  from  any  future 
revision  or  alteration  under  the  authority  of  Parlia- 
ment of  the  maximum  tolls  or  charges  authorised  by 
this  Act. 

The  Blackpool  and  Fleetwood  Tramroad  Act 
1898  (61  &  62  Vict.  c.  cl.)  provides : 

Sect.  3.  The  expression  "the  undertaking"  shall 
mean  the  undertaking  of  the  oompany  as  authorised  by 
the  Aot  of  1896.  For  the  purposes  of  this  Aot  the  word 
"  contingencies "  in  section  one  hundred  and  twenty- 
two  of  the  Companies  Clauses  Consolidation  Aot  1845 
shall  be  construed  to  include  the  contingency  of  the 
undertaking  being  sold  to  the  local  authority  under 
section  forty -three  of  the  Tramways  Aot  1870  at  a  sum 
less  than  the  aggregate  amount  of  the  capital  and  debts 
of  the  oompany. 

DanckuwrU,  K.C.  (C  C.  Hutchinson  with  him) 
for  the  appellants. — The  tramways  in  Blackpool 
and  in  Fleetwood  are  ordinary  street  tramways, 
and  are  subject  to  the  Tramways  Acts.    The 
portion  of  the  line  between  Blackpool  and  Fleet- 
wood is  a  tramroad — and  is  so  called  in  tbe  Act — 
and  is  subject  to  the  Railway  Acts.    It  is  a  tram- 
road  across  country,  and  is  a  railway.    It  has  two 
sets  of  rails  like  a  railway,  and  the  cars  are  so 
constructed  that  they  can  run  either  on  the  tram- 
road  or  on  the  tramway,  and  are  worked  by  the 
overhead  electric  system.    Seot.  2  of  the  special 
Act  incorporates  the  Lands  Glauses  Acts  and 
certain  provisions  of  the  Railways  Glauses  Act 
1845,  and  the  proviso  is  all  important  that  the 
incorporated  provisions  of  the  Railways  Glauses 
Act  should  apply  only  to  the  tramroad,  and  "  the 
tramroad  shall  be  deemed  to  be  a  railway  and  the 
oompany  shall  be  deemed  to  be  a  railway  com- 
pany " ;  and  there  is  the  further  proviso  that  the 
incorporated  provisions  of  the   Tramways  Act 
1870     should    apply    only    to     the     tramway 
authorised    by    the   Act,    that    tramway   being 
the    tramway    at   the    Fleetwood  end  (marked 
green  on  the  plan).    The  company  had  power 
to     make     the     tramway     (marked     blue)    at 
the  Blackpool  end,  but  were  not  to  make  it  if  the 
Blackpool  corporation  made  it  (sect.  7),  and  the 
corporation  did  make  it.    Sect.  6  gave  power  to 
make  the  tramroad  and  tramway  authorised  by 
the  Act,  each  being  a  double  line.    Sect.  47  deals 
with  level  crossings,  and  sect.  5  of  the  Railways 
Glauses  Aot  1863  is  to  apply  to  the  level  crossings 
"as  if  the  tramroad  were  a  railway  within  the 
meaning  of  that  Act."    Then  sect.  48  provides 
that  if  the  Board  of  Trade  are  of  opinion  that  by 
the  increase  of  traffic  on  the  tramroad  any  altera- 
tion in  the  level  crossings  is  expedient  the  com- 
pany shall  be  subject  to  the  regulations  made  by 
the  board,  and  sect.  48  of  the  Railways  Clauses 
Act  1845  and  sect.  7  of  the  Railways  Glauses  Act 
1863  shall  "  apply  to  the  tramroad  as  if  it  were 
a  railway."    Sect.  71  deals  with  passengers'  lug- 

Sage  upon  the  tramroad  or  tramway.    Sect  72 
eals  with  small  parcels,  and  sect.  73  requires  a 
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list  of  rates  to  be  exhibited.  These  provisions 
are  applicable  to  a  railway  rather  than  to  a  tram, 
way.     Sect.  82  is   almost  conclusive  that  the 

?  revisions  of  the  Railway  and  Canal  Traffic  Acts 
854, 1873,  and  1888  shall  apply  to  the  company 
"  as  if  they  were  a  railway  company  and  to  the 
tramroad  and  tramway  as  if  the  tramroad  and 
tramway  were  railways."  A  railway  may  be 
defined  to  be  a  way  constituted  of  rails  npon 
which  something  runs  in  the  shape  of  carriages. 
In  South  {Wales  Railway  Company  v.  Swansea 
Local  Board  (4  E.  &  B.  189)  it  was  held,  under 
the  corresponding  section  —  sect.  88  —  of  the 
Public  Health  Act  1848,  that  the  "railway" 
meant  the  way  on  which  the  carriages  go,  includ- 
ing the  line,  but  that  the  adjuncts,  such  as  the 
stations,  were  not  included.  In  Newport  Dock 
Company  v.  Newport  Local  Board  (2  B.  &  S.  708 ; 
b.c.  Beg.  v.  Newport  Dock  Company,  6  L.  T.  Rep. 
456)  the  dock  company  had  railways  within  the 
docks,  which  also  communicated  with  an  outside 
railway  in  order  to  effect  a  junction.  In  the  Act 
the  railways  were  described  as  railroads  or  tram- 
roads,  and  it  was  held  that  they  were  exempt 
to  the  extent  of  three- fourths.  That  was  a  tram- 
road,  and  it  was  held  to  be  "  a  railway  constructed 
for  public  conveyance/'  In  Swansea  Improve- 
ments and  Tramway  Company  v.  Swansea  Urban 
Sanitary  Authority  (66  L.  T.  Rep.  119  (1892)  1 
Q.  B.  35?)  the  thing  in  question  was  a  tramway  in 
the  streets  communicating  with  a  railway,  and  it 
was  held  that  the  land  occupied  by  the  tramway 
was  not "  used  only  as  a  railway,"  and  was  there- 
fore not  exempt  as  a  railway,  inasmuch  as  a 
tramway  was  something  essentially  different  from 
a  railway,  as  was  pointed  out  by  Wills,  J.  This 
is  not  within  any  of  the  cases  a  tramway ;  there 
is  a  careful  distinction  drawn  throughout  between 
a  tramroad  and  a  tramway ;  it  is  a  tramroad  and 
it  is  constructed  for  public  conveyance  under  an 
Act  of  Parliament,  and  is,  as  to  such  conveyance, 
entirely  liable  to  the  Railway  Clauses  Acts,  while 
a  tramway  is  not,  and  the  power  of  purchase  is 
confined  to  that  which  is  a  tramway,  and  does 
not  extend  to  that  which  is  a  tramroad.  One  of 
the  distinguishing  features  between  tramroads 
and  tramways  is  the  power  of  the  local  authorities 
to  purchase.  If  it  is  not  a  tramway  there  is  no 
decision  whatever  against  the  appellants.  It  is  a 
tramroad,  and  the  only  decision  on  the  point — the 
Newport  Dock  case — is  in  favour  of  the  appel- 
lants. 

E.  Sutton  for  the  respondents. — On  the  con- 
struction of  these  local  Acts  this  undertaking, 
which  is  called  a  tramroad,  in  fact  comes  under 
the  Acts  relating  to  tramways,  and  does  not 
come  under  the  Acts  relating  to  railways,  except 
for  certain  particular  purposes  in  respect  of 
which  and  for  which  alone  the  tramway  is  to  be 
considered  a  railway.  Sect.  3  of  the  Act  of  1898 
provided  that  for  the  purpose  of  this  Act  the  word 
"contingencies"  in  sect.  122  of  the  Companies 
Clauses  Act  of  1845,  should  be  construed  to  include 
the  contingency  of  the  undertaking  being  sold  to 
the  local  authority  under  sect.  43  of  the  Tramways 
Act  1870.  That  means  the  whole  undertaking, 
as  "  undertaking  "  is  defined  as  meaning  "  the 
undertaking  of  the  company  as  authorised  by  the 
Act  of  1896."  If  it  is  a  tramway  the  local  autho- 
rity have  power  to  buy  under  sect.  43  of  the 
Tram  way  b  Act.  It  would  be  under  the  Tram- 
ways Act  that  the  power  to  buy  would  come,  and 


the  whole  undertaking  was  evidently  intended  to 
be  sold  to  the  local  authority.  [Lord  Alver- 
stone, C.J. — All  that  is  said  there  is  that  "  con- 
tingency" shall  include  the  possibility  of  the 
undertaking  being  sold  under  sect.  43.  That  will 
not  give  the  local  authority  power  to  buy,  and 
sect.  43  gives  the  local  authority  power  only  to 
buy  what  has  already  come  under  sect.  2  of  the 
Act  of  1896.]  Reading  sect.  85  with  that,  it  is 
submitted  that  the  whole  undertaking  comes 
under  the  Tramways  Act.  If  it  is  used  as  a 
tramroad  it  is  not  used  as  a  railway.  It  is  only 
when  it  is  used  as  a  railway  constructed  under  the 
powers  of  some  Act  for  public  conveyance,  that  it 
is  exempt,  and  an  undertaking  which  is  used  for 
the  purpose  of  a  tramroad,  and  is  only  "  to  be 
deemed  to  be "  a  railway  for  certain  specific 
purposes,  is  not  a  railway  for  this  purpose.  When 
a  thing  is  said  to  be  deemed  to  be  a  certain  thing 
it  does  not  mean  that  it  is  the  thing  which  it  is 
to  be  deemed  to  be,  but  it  means  that  it  is  not 
that  thing  except  for  the  particular  purposes 
specified.  So,  when  in  some  of  the  sections  it  is 
said  that  the  tramroad  "  is  to  be  deemed  to  be  a 
railway,"  that  means  that  the  Legislature  did 
not  intend  that  it  should  be  a  railway,  but  that 
only  for  certain  specific  purposes  and  specific  Acts 
incorporated  with  the  special  Act,  it  should  be 
deemed  to  be  that  which  in  fact  it  was  not— 
namely,  deemed  to  be  a  railway — though  in  fact  it 
was  not  a  railway,  but  a  tramroad.  Whenever  a 
railway  company  is  mentioned  in  these  sections, 
the  expressions  used  are  that  the  tramroad  shall 
"  be  deemed  to  be  "  a  railway,  or  (as  in  sects.  47 
and  48),  that  certain  provisions  of  the  Railways 
Clauses  Act  1863  are  to  apply  "  as  if  the  tramroad 
were  a  railway,"  or  (as  in  sects.  49  and  50),  that 
certain  sections  of  the  Railways  Clauses  Act  1845 
are  to  apply  to  the  tramroad  "  as  if  the  same  were 
a  railway  within  the  meaning  of  that  Act "  ; 
thereby  implying  that,  except  for  those  special 
provisions  the  tramroad  would  not  be  a  railway. 
If  this  were  a  railway  it  would  not  have  been 
necessary  to  refer  to  these  special  sections  of  the 
Act  of  1845 ;  and  if  the  Legislature  had  simply 
incorporated  these  Acts  and  made  this  a  railway, 
those  special  sections  would  not  have  been  wanted. 
Nowhere  does  the  Act  say  that  it  is  to  be 
deemed  to  be  a  railway  for  the  purposes  of 
sect.  211  of  the  Public  Health  Act  1875.  [He 
referred  to  sects.  2,  3,  and  5  of  the  Conveyance 
of  Mails  Act  1893,  as  emphasising  the  distinction 
between  tramroad  and  railway.] 

Danckwerts,  K.C.  in  reply,  referred  to  the  judg- 
ment of  Lord  Alverstone,  C.J.,  in  Yorkshire 
(Woollen  District)  Electric  Tramways  v.  Ellis 
(92  L.  T.  Rep.  at  p.  205;  (1905)  1  K.  B.  at 
p.  401),  as  to  whether  a  carriage  used  on  a  light 
railway  was  a  tramway  carriage. 

Lord  Alverstone,  C.J. — Upon  the  whole  I 
think  that  this  decision  must  be  affirmed.  I 
agree  with  counsel  for  the  appellants,  that  it  is 
rather  difficult  to  draw  the  dividing  line  between 
these  things  by  mere  reference  to  Acts  of  Parlia- 
ment of  this  character,  because,  in  the  last  case 
he  mentioned,  the  case  of  Yorkshire  (Woollen 
District)  Electric  Tramways  v.  Ellis  (ubi  sup.), 
which  was  a  case  relating  to  carriages  on  light 
railways,  it  no  doubt  was  quite  correct  to  say 
that  there  were  a  large  number  of  Acts  of  Pai- 
liament  which  have  developed  or  allowed  the 
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construction  of  lines  of  railway  which  were 
obviously  the  light  railways  which  many  people 
would  almost  have  confounded  with  tramwayB, 
but  which  were  obviously  intended  to  be  made 
tinder  the  Railway  Acts,  or  subject  to  the  Railway 
Acts.  Then,  again,  there  are  the  Acts  of  Parlia- 
ment which  govern  tramways,  and  I  think  it  may 
very  fairly  be  said  that  the  dividing  line  between 
that  which  is  a  railway  and  that  which  is  a  tram- 
way is  rather  difficult  to  draw.  Counsel  for  the 
appellants  feeling  that,  said  that  some  day  or 
other  it  might  be  contended  that  the  decision  in 
the  case  of  Swansea  Improvements  and  Tramway 
Company  v.  Swansea  Urban  Sanitary  Authority 
(ubi  sup.),  before  Wills  and  Hawkins,  JJ., 
which  held  that  tramways  are  not  railways, 
ought  to  be  reconsidered  and  might  not  be 
affirmed.  Now,  in  this  case  the  particular  struc- 
ture, as  to  which  there  would  be  nothing  absurd 
in  calling  it  a  railway,  was  made  to  form  a  con- 
nection at  the  two  ends  with  what,  for  the  purpose 
of  the  case,  were  undoubtedly  tramways,  and  it 
did  not  differ  very  much  in  construction  from 
them.  Carriages  might  run  on  both,  that  is,  on 
the.  rails  of  the  tramway  at  the  north  end, 
along  the  rails  on  the  tramroad  and  on  the  rails 
of  the  tramway  at  the  south  end ;  and  the  mode 
of  traction  at  any  rate  might  be  the  same  on 
both  the  tramroad  and  the  tramways,  so  that  the 
tramroad  had  nothing  in  the  physical  construc- 
tion of  the  lines  of  rails  to  enable  us  to  decide 
the  question  absolutely  as  to  whether  it  was  a 
railway  or  not.  Then,  coming  to  the  sections  of 
the  local  Acts  which  have  been  referred  to,  those 
sections  which  apply  certain  clauses  of  the  Rail- 
way Acts  to  certain  things  and  to  the  structure 
in  question,  to  my  mind  are  inconsistent  with  the 
view  that  this  structure  is  a  railway  for  all 
purposes.  I  think  the  argument  that  counsel  for 
the  respondents  has  used  that  the  number  of 
separate  provisions  saying  that  for  the  purpose  of 
certain  sections  the  tramroad  should  oe  deemed 
to  be  a  railway,  tells  quite  as  much  against  the 
view  that  it  is  a  railway  in  the  light  of  the  law. 
As  is  often  said,  things  that  are  by  an  Act  of 
Parliament  to  be  deemed  to  be  certain  things, 
are  not  those  things ;  it  is  the  case  of  the  Act  of 
Parliament  making  them  for  certain  purposes 
what  they  are  not.  Seeing  that  we  have  in  this 
case  this  kind  of  intermediate  structure,  called  a 
tramroad,  between  a  railway  and  a  tramway,  I 
am  inclined  to  think  that  the  justices  have  come 
to  the  right  conclusion  in  holding  that  this  was 
not  land  used  solely  as  a  railway.  I  think  I 
ought  to  say  with  regard  to  the  particular  argu- 
ment for  the  respondents  based  upon  sect.  3  of 
the  amending  Act  of  1898,  that  I  am  not  so  very 
much  impressed  by  that  argument,  because  a 
general  section  enlarging  the  meaning  of 
"  undertaking,"  or  stating  that  amongst  the  con- 
tingencies to  be  contemplated  with  regard  to  the 
whole  undertaking,  the  purchase  by  a  local 
authority  was  one,  seems  to  me  to  be  a  double- 
headed  argument,  and  to  tell  as  much  against 
the  respondents'  contention  as  in  their  favour. 
It  is  also  subject  to  the  observation  that  a  section 
of  that  kind  is  insufficient  to  give  to  a  local 
authority  powers  to  buy  a  tramway.  With  that 
observation  I  think  on  the  whole  the  balance  of 
the  argument  is  rather  in  favour  of  this  not  being 
land  used  solely  as  a  railway  constructed  under 
the  powers  of  an  Act  of  Parliament  for  public 


conveyance.    I  think  therefore  that  this  appeal 
should  be  dismissed. 

Lawbancb,  J.— I  agree. 

Ridley,  J. — I  agree. 

Appeal  dismissed.    Leave  to  appeal. 

Solicitors  for  the  appellants,  Chester,  Broome, 
and  Oriffithes,  for  Sutton,  Elliott,  Turnbull,  and 
Mayne,  Manchester. 

Solicitor  for  the  respondents,  John  Hall, 
Thornton. 


Thursday,  Dec.  14, 1905. 

(Before  Lawbancb  and  Ridley,  J  J.) 

Great  Centbal  Railway  Company  (apps.)  v. 
Banbury  Union  (Assessment  Committee) 
(resps.).  (a) 

Railways — Bating — Poor  rate — Line  connecting 
two  railways  for  interchange  of  traffic — Cost  of 
construction — Taking  cost  of  construction  into 
account  as  an  element  of  rateable  value — Net 
profits  of  line. 

A  railway  line  eight  miles  in  length  was  con- 
structed under  statutory  powers  by  the  appellant 
railway  company  from  a  station  on  their  own 
line  to  a  station  on  the  line  of  another  railway 
company,  in  accordance  with  an  arrangement 
made  between  the  two  companies  for  the  more 
convenient  interchange  of  traffic  between  their 
two  main  lines. 

There  were  no  stations  or  sidings  on  this  connect- 
ing line,  nor  did  the  line  itself  originate  any 
traffic,  and  the  whole  traffic  thereon  consisted  of 
through  traffic  passing  from  the  line  of  the  one 
company  to  the  line  of  the  other  company. 

It  was  admitted  that  no  person  or  company  other 
than  these  two  companies  could  be  found  to 
acquire  the  line,  and  ike  only  advantage  of  it  to 
either  of  the  companies  arose  during  the  exist- 
ence of  an  agreement  for  the  mutual  interchange 
of  traffic. 

The  money  for  the  construction  of  the  line  had 
been  advanced  at  a  specified  rate  of  interest  to 
the  appellant  company  by  the  other  company. 

Upon  an  assessment  of  this  line  to  poor  rate, 
interest  on  the  cost  of  construction  was  taken 
into  account  as  an  element  of  rateable  value  : 

Held,  that  interest  on  the  cost  of  construction  of 
the  line  was  not  an  element  to  be  taken  into 
consideration  in  ascertaining  the  rateable  value, 
but  that  the  proper  basis  of  rateable  value  was 
the  net  earnings  of  the  line  within  the  parish, 
as  ascertained  by  the  mileage  proportion  of  the 
receipts  by  the  companies  in  respect  of  all  traffic 
passing  over  the  tine  after  making  the  proper 
allowances. 

Gasb  stated  by  the  justices  of  the  Court  of 
Quarter  Sessions  of  the  Peace  for  the  County  of 
Oxford,  held  at  Oxford  on  the  23rd  and  30th  July 
1904. 

The  appeal  was  against  a  poor  rate  made  on 
the  19th  May  1904  for  the  parish  of  Wardington, 
in  which  that  part  of  the  appellants'  line  of 
railway  which  lay  in  the  parish  was  rated  at  13902. 
gross  estimated  rental,  and  795 1,  rateable  value. 

The  total  length  of  the  line,  which  ran  from  the 
parish  of  Eydon  in  the  county  of  Northampton 
to  the  parish  of  Warkworth  in  the  county  of 

(a)  Reported  by  W.  W.  Orb,  Eaq.,  Rarristor-ftt-Lfcw. 
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Oxford,  was  8  miles  18  chains,  of  which  1  mile 
47  chains  was  in  the  parish  of  Wardington.  This 
line  of  8  miles  18  chains  was  connected  at  the 
northern  end  with  the  appellants'  line  at  Wood- 
ford, and  at  the  southern  end  with  the  line  of 
the  Great  Western  Railway  Company  at  Ban- 
bury,  thus  forming  a  main-line  route  from  the 
north  to  the  south  and  west  of  England. 

The  line  was  constructed  by  the  appellants  in 
accordance  with  an  arrangement  made  with  the 
Great  Western  Railway  Company  for  the  more 
convenient  interchange  of  traffic,  and  under  the 
powers  of  the  Great  Central  Railway  Act  1897 
(60  &  61  Vict.  o.  liv.),  and  was  opened  for  traffic 
in  1900.  The  Act  may,  if  necessary,  be  referred 
to,  and  shall  be  deemed  to  form  part  of  this  case. 

The  cost  of  constructing  the  line  was  approxi- 
mately 280,0001,  and,  in  pursuance  ox  the 
arrangement  and  under  the  provisions  of  the 
Act,  the  Great  Western  Railway  Company 
advanced  to  the  appellants  the  said  sum  of 
280,0002.,  at  the  rate  of  interest  of  34  per  cent, 
per  annum.  It  was  not  suggested  that  there 
had  been  any  change  in  the  conditions  affecting 
the  two  companies  since  the  passing  of  the  Act. 

The  map  or  plan  which  accompanied  this  case, 
and  was  to  be  deemed  part  of  it  (coloured  as 
thereon  described),  showed  the  through  communi- 
cations on  the  appellants'  and  the  Great  Western 
railways  between  the  northern  towns  and  the 
sooth  and  west  of  England. 

There  were  no  stations  or  sidings  on  the  line, 
nor  did  the  line  itself  originate  any  traffic.  The 
whole  traffic  on  the  line  consisted  of  through 
traffic  passing  from  the  appellants'  system  to 
that  of  the  Great  Western  Railway  Company  and 
vice  versa. 

It  was  admitted  that  persons  or  companies 
other  than  the  appellants  and  the  Great  Western 
Railway  Company  could  not  be  found  to  acquire 
the  line.  It  was  not  disputed  that  the  only 
advantage  or  use  of  the  line  to  the  appellants  and 
the  Great  Western  Railway  Company  arose 
daring  the  existence  of  an  agreement  for  the 
mutual  interchange  of  traffic,  and  that  in  the 
absence  of  such  an  agreement  the  line  would  be 
of  no  value,  and  could  not  be  let  to  either  the 
appellants  or  the  Great  Western  Railway 
Company. 

For  the  appellants  it  was  contended  that,  inas- 
much as  the  line  was  an  integral  portion  of  the 
undertaking  of  the  appellants,  its  rateable  value 
in  the  parish  of  Wardington  must  depend  on  the 
actual  net  earnings  of  the  line  within  the  parish, 
such  earnings  being  obtained  owing  to  the 
mutual  agreement  for  interchange  of  traffic  above 
mentioned,  and  that  to  ascertain  such  net  earnings 
there  must  be  allocated  to  the  line  in  the  parish 
a  mileage  proportion  of  all  rates  and  fares 
received  by  the  appellants  and  the  Great  Western 
Railway  Company  for  the  whole  journey  in 
respect  of  all  traffic  passing  over  the  line,  and 
from  the  receipts  so  ascertained  there  must  be 
deducted  the  usual  and  proper  allowances  for 
working  expenses,  Government  duty,  rental  of 
stations  separately  assessed,  trade  profits,  interest 
on  tenant's  capital,  and  the  statutory  deductions 
for  maintenance  and  renewal. 

Assessed  on  this  principle  the  agreed  rateable 
value  of  the  line  was  64Z.  per  mile,  and  the  rate- 
able value  of  the  line  within  the  parish  of 
Wardington  was  102Z. 

Ma«.  Cab.— Tol.  XXEL 


For  the  respondents  it  wns  contended  that  the 
assessment  committee  in  ascertaining  the  rateable 
value  of  this  property  were  entitled  to  take  into 
account  the  3J  per  cent,  interest  paid  by  the 
appellants  to  the  Great  Western  Railway  Com- 

Eany  on  the  sum  of  280,0002.,  advanced  by  the 
itter  to  the  appellants  for  the  purpose  of  con- 
structing the  line  in  question  in  accordance  with 
the  Great  Central  Railway  Act  1897,  and  that  the 
interest  might  properly  be  regarded  as  evidence 
of  the  rent  which  either  the  appellants  or  the 
Great  Western  Railway  Company  were  prepared 
to  pay  for  the  said  line,  and  that  as  such  it  was 
uncontradicted,  and  that  the  interest,  being  at 
the  rate  of  far  more  than  1000Z.  per  mile,  was 
evidence  that  the  appellants  would  be  willing  to 
give  a  rent  for  the  line  in  the  parish  sufficient  to 
support  the  rate  appealed  against,  and  that  the 
geographical  position  of  the  line,  as  shown  by 
the  plan,  indicated  that  the  line  had  a  value 
apart  from  the  actual  net  earnings  on  the  line, 
and  in  the  alternative  that  the  line  might  reason- 
ably be  expected  to  let  to  the  appellants,  or  to 
the  Great  Western  Railway  Company,  at  a 
percentage  of  the  gross  receipts  carried  on  the 
line  which  would  justify  the  assessment  appealed 
Against. 

The  Court  of  Quarter  Sessions  overruled  the 
contention  of  the  appellants  that  the  mileage 
proportion  of  receipts  should  be  the  sole  basis  of 
valuation.  They  held  that  interest  on  the  cost 
of  construction  of  the  line  was  a  matter  which 
they  were  entitled  to  take  into  account  as  an 
element  of  calculation  in  ascertaining  the  rateable 
value,  and,  having  so  taken  it  into  account,  they 
determined  that  the  property  would  properly  be 
assessed  at  1390Z.  gross  estimated  rental  and  7952. 
rateable  value. 

The  question  for  the  opinion  of  the  court  was 
whether  the  appellants  were  right  in  their  con- 
tention that  the  rateable  value  of  the  line  within 
the  parish  should  be  ascertained  in  accordance 
with  the  principle  stated  in  this  case,  or  whether 
in  the  particular  circumstances  herein  stated 
the  interest  on  the  cost  of  construction  of  the 
line  was  an  element  which  might  properly  be 
taken  into  account  in  ascertaining  the  rateable 
value. 

It  was  agreed  that  if  the  court  should  be  of 
opinion  that  the  appellants  were  right  in  their 
contention,  the  appeal  should  be  allowed,  and  the 
assessment  of  the  line  within  the  parish  reduced 
to  5932.  gross  estimated  rental,  and  1022.  rateable 
value. 

The  Great  Central  Railway  Act  1897  (60  &  61 
Vict.  o.  liv.)  in  the  preamble  recited : 

And  whereas  it  is  expedient  that  the  railway  No.  2 
hereinafter  authorised  and  the  capital  to  be  raised  for 
the  purposes  thereof  should  be  formed  into  a  separate 
undertaking  in  manner  and  upon  the  terms  and  condi- 
tions hereinafter  Bet  forth :  And  whereas  the  said  rail- 
way No.  2  will  form  a  junction  between  the  Extension  to 
London  Railway  of  the  oompany  and  the  railways  of  the 
Great  Western  Railway  Company  (in  this  Aot  referred  to 
as  "  the  Great  Western  Company  "),  and  will  by  affording 
improved  means  of  communication  and  facilities  for  the 
exchange  of  traffic  between  the  systems  of  those  com- 
panies J>e  of  public  advantage,  and  it  is  expedient  that 
provisions  should  be  made  as  oontained  in  this  Aot  for 
ensuring  the  completion  of  the  said  railway  No.  2. 

Seot.  6.  Subject  to  the  provisions  of  this  Aot  the 
oompany  may  make  and  maintain  in  the  lines  and 
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Under  the  heading  "Railway  No.  2  separate 
undertaking  ": 

Seot.  63.  The  railway  No.  2  and  works  connected 
therewith  by  this  Act  authorised,  together  with  all 
lands,  buildings,  and  property  to  be  purchased  for  the 
purposes  thereof,  may  form  a  separate  undertaking 
distinct  and  apart  from  the  rest  of  the  under- 
taking of  the  company,  and  two  hundred  and 
twenty  thouiand  pound*  of  the  capital  of  three 
hundred  and  fifty  thousand  pounds  by  this  Act 
authorised  to  be  raised  other  than  the  capital  for 
the  Nottingham  joint  station  shall  form  a  separate 
oapit  al,  and  no  mortgage,  debenture  stock,  or  liability 
of  the  company  in  respect  of  the  general  undertaking 
shall  be  a  charge  upon  or  in  any  way  affect  such  separate 
undertaking  or  the  receipts  and  revenue  arising  from 
traffio  passing  over  the  same. 

Seot.  64.  The  said  amount  of  two  hundred  and  twenty 
thousand  pounds  shall  be  called  "  Banbury  Branch 
Stock,"  and  shall  be  issued  as  a  separate  stock  entitled 
to  a  dividend  not  exoeeding  three  pounds  ten  shillings 
per  oentum  per  annum,  and  if  the  separate  net  reoeipts 
accruing  in  respect  of  the  traffio  upon  the  said  separate 
undertaking  shall  not  be  sufficient  to  pay  the  stipulated 
dividend  the  company  shall  make  good  the  deficiency 
out  of  their  mileage  proportion  of  the  through  rates  in 
respeot  of  traffio  passing  on  or  over  the  separate  under- 
taking from  or  to  the  general  undertaking  of  the  com- 
pany, and  the  subject  of  the  terms  and  oonditions  on 
whioh  the  said  stock  is  issued  shall  be  indorsed  on  the 
certificates  of  the  said  stock. 

'  Balfour  Browne,  K.O.  (Sir  Edward  Boyle,  K.O. 
and  T.  M.  Snagge  with  him)  for  the  appellants. — 
The  quarter  sessions  were  wrong  in  disregarding 
the  mileage  proportion  of  the  receipts,  and  in 
taking  into  account  the  cost  of  construction.  The 
proper  basis  of  the  assessment  was  the  actual  net 
earnings  of  that  portion  of  the  line  that  is  within 
the  parish,  and  it  is  wholly  immaterial  what  the 
line  originally  cost.  The  question  is  what  a 
hypothetical  tenant  might  reasonably  be  expected 
to  give  for  it  as  a  tenant  from  year  to  year,  and, 
in  determining  what  rent  he  would  give  for  it,  the 
original  cost  of  construction  would  not  in  the  least 
enter  into  his  calculations.  He  would  consider 
what  profit  he  could  make  out  of  it,  and  not  what 
it  had  originally  cost.  The  first  question  the 
hypothetical  tenant  would  ask  would  be,  What 
were  the  earnings  of  the  line  P  The  sole  earnings 
of  this  line  arose  from  the  interchange  of  traffic 
between  these  two  companies,  and,  having  regard 
to  tne  circumstances,  there  would  be  no  com- 
petitors for  the  line  outside  these  companies ;  it 
would  be  useless  to  any  other  person  or  company 
and  it  is  of  use  to  these  companies  only  so  long 
as  this  agreement  for  the  interchange  of  traffic 
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according  to  the  levels  shown  on  the  deposited  plans  and 
sections  the  railways  and  deviation  railway  and  works 
hereinafter  described  with  all  proper  stations,  sidings, 
.  .  .  The  railways  and  deviation  railway  herein- 
before referred  to  and  authorised  by  this  Act  are: 
.  .  .  A  railway  (No.  2)  eight  miles  three  furlongs 
nine  chains  or  thereabouts  in  length,  situate  in  the 
counties  of  Northampton  and  Oxford,  commencing  by  a 
junction  with  the  Extension  to  London  Bailway  of  the 
oompany  now  in  course  of  construction  in  the  parish 
of  Eydon,  in  the  county  of  Northampton,  at  a  point  one 
hundred  and  ten  yards  or  thereabouts  measured  in  a 
south-easterly  direotion  along  that  railway  .  .  .  and 
terminating  by  a  junction  with  the  Oxford  and  Birming- 
ham Branch  of  the  Great  Western  Bailway,  in  the 
parish  of  Warkworth,  in  the  county  of  Northamp- 
ton.   ... 


lasts.  Therefore  the  rate  is  to  be  assessed  by 
first  ascertaining  in  the  usual  way  the  net  earn- 
ings of  the  line  in  the  parish,  and  then  making 
the  usual  deductions.    He  referred  to 

North  and  South-Western  Junction  Railway  Com- 
pany v.  Brentford  Union,  57  L.  T.  Bep.  429 ;  18 
Q.  B.  Div.  740  ;  and  60  L.  T.  Bep.  274 ;  13  App. 
Cas.  592. 

Byde  (Cecil  Walsh  with  him)  for  the  respon- 
dents (the  assessment  committee). — The  quarter 
sessions  were  right  in  taking  into  consideration 
the  cost  of  construction  when  arriving  at  the 
rateable  value.  The  real  question  here  is.  What 
is  the  rent  which  the  Great  Central  Company  or 
any  other  company  might  be  expected  to  pay  for 
this  line  as  tenant  from  year  to  year,  and  whether 
in  arriving  at  the  result  the  quarter  sessions  took 
into  account  an  element  whioh  they  ought  not  to 
have  taken  into  account  P  They  took  into  con- 
sideration the  cost  of  construction  of  the  line  as 
an  element  of  calculation,  and  all  the  respondents 
contend  for  is  that  it  was  permissible  for  them  to 
look  at  the  oost  of  construction  as  an  element  of 
value.  The  oost  of  constructing  the  line  was 
about  280,0002.,  and  the  Great  Western  Company 
paid  that  sum  to  the  Great  Central  Company  in 
respeot  of  the  cost.  There  is  no  suggestion  that 
the  Great  Central  Company  made  a  bad  bargain, 
or  that  the  bargain  made  between  these  com- 
panies turned  out  to  be  a  bad  bargain,  and  there- 
fore it  must  be  assumed  that  the  price  piid  was  a 
fair  price,  and  the  interest  a  fair  interest  thereon. 
Construing  that  cost  into  rent,  it  is  reasonable 
to  assume  that  the  interest  paid  on  such  cost  is 
what  the  line  is  worth  to  the  appellants  or  the 
Great  Western  Company,  and  is  therefore  evidence 
of  what  tne  hypothetical  tenant  would  give  as 
rent  for  the  line.  Although  the  sum  actually 
paid  is  not  conclusive  evidence  of  the  rateable 
value,  yet  it  is  an  important  element  in  arriving 
at  the  rateable  value,  but  it  is  open  to  the  parties 
to  show  by  evidence  that  it  does  not  fairly  repre- 
sent the  annual  rent : 

Reg.  v.  Eastern  Counties  Railway  Company,  22 
L.  T.  Bep.  O.  S.  223n. ;  23  L.  J.  96n.  M.  C. 

In  South- Eastern  Railway  Company  v.  Dorking 
Overseers  (3  E.  &  B.  491).  it  was  held  that  other 
matters  besides  the  profits  of  the  line  itself  in 
the  parish  might  have  been  taken  into  considera- 
tion. Lord  Campbell,  C.J.  said  (at  pp.  513-14) : 
"  I  am  of  opinion  that  the  liability  ox  the  appel- 
lants to  be  assessed  to  the  relief  of  the  poor  in 
the  parish  of  Dorking  in  respect  of  the  portion  of 
the  Reading  line  in  that  parish,  cannot  be  con- 
fined to  the  net  profit  derived  by  the  appellants 
from  the  traffic  passing  through  that  parish." 
That  case  shows  that  the  appellants'  principle  (at 
stated  in  the  case),  as  to  the  net  earnings  within 
the  parish  being  the  proper  basis  of  assessment, 
is  wrong.  In  addition  to  the  earnings  in  the 
parish  there  must  also  be  taken  into  account  the 
value  of  this  line  to  the  appellants  as  bringing 
more  traffic  on  their  main  line  by  reason  of  the 
facilities  it  gives  for  through  traffic : 

London  and  "North-Western  Railway  Company  v. 
Cannock  Churchwardens,  9  L.  T.  Bep.  325. 

If  that  case  is  right  then  the  appellants'  con- 
tention must  be  wrong.  The  fact  that  other 
companies  would  be  willing  to  pay  a  large 
rent  for  the  branch  line— and  in  this  case  the 
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Great  Western  Company  would  be  so  willing — is 
to  be  taken  into  account : 

Beg.  v.  London  and  North-Western  Railway  Com- 
pany, 29  L.  T.  Rep.  910 ;  L.  Rep.  9  Q.  B.  134, 
pet  BUokburn,  J.,  at  p.  144. 

In  this  ease  both  these  companies  want  this  line 
and  they  can  get  it  for  280,0002.,  and  that  they 
are  willing  to  pay  for  it;  that  fact  brings  the 
case  within  the  principles  laid  down  by  Blackburn, 
J.,  whose  judgment  not  only  supports  the 
respondents'  contention  but  annihilates  the  con- 
tention for  the  appellants,  as  set  out  in  the  case. 
The  decision  of  the  Court  of  Appeal  in  North  and 
South- Western  Junction  Railway  Company  v. 
Brentford  Union  (57  L.  T.  Rep.  429 ;  18  Q.  B.  Div. 
740),  which  was  the  case  relied  on  by  the  court 
below,  supports  the  respondents'  contention ;  and 
in  Mersey  Docks  and  Harbour  Board  v.  Birkenhead 
Union  (84  L.  T.  Bep.  542;  (1901)  A.  C.  175), 
although  the  facts  are  different  from  those  in  the 

5 resent  case,  the  principle  of  law  is  the  same, 
'his  court  cannot  overrule  the  decision  of  the 
court  below,  and  that  decision  is  binding  on  this 
court,  unless  the  court  finds  that  the  quarter 
sessions  have  excluded  some  element  of  value 
which  in  law  they  ought  to  have  included,  or  have 
included  some  element  which  ought  to  have  been 
exoluded ;  but  so  long  as  that  cannot  be  shown 
then  the  decision  of  the  quarter  sessions  stands. 
If  the  cost  of  construction  was  an  element 
which  in  law  could  properly  be  taken  into  con- 
sideration— and  it  is  submitted  that  it  was — then 
the  decision  must  stand.  In  any  event  the 
valuation  cannot  go  back  to  the  1022.,  but  the 
case  would  have  to  be  sent  back  to  the  sessions 
to  fix  the  amount. 

Balfour  Broume,  K.C.  in  reply. — Every  one  of 
the  cases  cited  for  the  respondents  is  different 
from  the  present  case.  The  lines  in  those  cases 
were  all  feeding  lines,  lines  which  contributed 
traffic  to  the  main  line ;  but  it  is  quite  obvious 
that  this  line  iB  not  a  feeding  line.  In  London 
and  North- Western  Railway  Company  v.  Irthling» 
borouah  Churchwardens  (35  L.  T.  Bep.  327) 
Blackburn,  J.  said :  "  The  second  finding  of  the, 
quarter  sessions  is,  that  this  line  was  constructed 
at  a  cost  of  17,0002.  per  mile ;  this,  however,  is 
quite  irrelevant  to  the  question  of  rating,  which 
depends  only  upon  what  a  hypothetical  tenant 
would  pay  by  toe  year."  That  shows  that  the 
cost  of  construction  ought  not  to  be  included; 
and  he  afterwards  points  out  that  where  there 
»  are  no  direct  rateable  profits,  the  line  in  a  parish 
is  liable  to  be  rated  on  the  basis  of  receipts  from 
the  traffic  on  the  other  parts  of  the  line.  The 
judgment  of  Lord  Esher,  M.B.  in  Nurth  and 
South  -  Western  Junction  Railway  Company  v. 
Brentford  Union  (ubi  sup.)t  was  expressly  dis- 
approved of  by  Lord  Halsoury,  L.C.  in  the  House 
of  Lords  in  the  same  case  (60  L.  T.  Bep.  274 ;  13 
App.  Cas.  592),  and  therefore  that  case  as 
decided  in  the  Court  of  Appeal  may  be  taken  as 
having  been  expressly  overruled;  but  it  is 
because  of  that  judgment  in  the  Court  of  Appeal 
that  the  quarter  sessions  decided  as  they  did, 
deciding  the  matter  upon  that  case,  while  in  fact 
that  case  was  overruled  by  the  House  of  Lords. 

[Sects.  63  and  64  of   the  special   Aot   were 
referred  to  during  the  argument]. 

Lawbancv,  J. — In  this  case  I  think  the  judg- 
ment should  be  for  the  appellants.     The  case 


seems  to  me,  when  divested  of  all  the  arguments 
by  which  it  has  been  surrounded,  to  be  an 
extremely  simple  one.  Of  the  two  companies— 
the  Great  Western  and  the  Great  Central  Bail- 
way  Companies  —  the  Great  Central  Railway 
Company  was  anxious  to  have  a  line  to  connect 
its  system  with  the  Great  Western  system,  and 
running  from  Banbury  to  Woodford  on  the  Great 
Central  sj  stem.  The  Great  Western  Company,  I 
imagine,  were  as  anxious  in  one  sense  to  have  this 
line — it  would  be  for  the  convenience  of  them 
both— for  the  exchange  of  traffic  from  one  line  to 
the  other.  They  were  the  only  two  companies 
that  were  concerned  in  the  slightest  degree ;  no 
third  party  could  by  any  possibility  have  worked 
the  line,  or  have  had  any  interest  in  it,  because  it 
was  a  matter  that  was  entirely  interesting  only  to 
these  two  railway  companies.  An  Act  of  Parlia- 
ment was  obtained  for  the  making  of  the  line  by 
the  Great  Central  Company,  and  in  order  to  find 
the  capital  for  making  the  line  it  was  agreed 
between  the  Great  Central  Company  and  the 
Great  Western  Company  that  the  Great  Western 
Company  should  advance  the  Bum  of  280,0002.  and 
get  3}  per  cent,  per  annum.  There  can  be  no  doubt 
whatever  that  that  was  done.  The  Great  Western 
had  an  interest  in  the  matter,  and  it  was  worth 
their  while  to  do  it  That  having  been  done,  the 
question  arises  now :  What  is  the  proper  principle 
on  which  these  eight  miles  of  railway  shall  be 
assessed  P  This  is  a  link  which  only  connects 
these  two  lines,  and  it  has  not,  as  I  understand, 
a  station  on  it,  or  any  possibility  of  contributing 
anything  to  the  railway  by  itself.  The  railway 
comes  from  one  station  on  the  Great  Central  line 
to  another  station  on  the  Great  Western  line,  and 
has  no  independent  power,  if  I  may  so  call  it,  of 
earning  any  money  for  itself.  It  is  said  by  the 
appellants  here,  and  their  contention  before  the 
justices  was,  that  the  rateable  value  must  depend 
upon  the  actual  net  earnings  of  the  line  within  the 
parish.  I  need  not  go  through  the  deductions 
which  were  made — they  were  the  usual  deduc- 
tions. I  have  not  had  time  to  look  at  the  short- 
hand notes  of  the  case  before  the  quarter  sessions, 
a  copy  of  which  we  have ;  but  there  is  a  consider- 
able body  of  evidence,  and  I  assume  that  some  of 
the  evidence  was  directed  to  this  point,  and  it 
seems  to  have  been  adopted  by  the  learned  chair- 
man of  quarter  sessions,  who  put  this  as  one 
of  the  alternatives:  Is  that  right,  or  is  the 
contention  of  the  respondents  right,  that 
M  inasmuch  as  you  (the  appellants)  have  agreed 
to  pay  3£  per  cent  on  the  280,0002.,  you  are 
in  fact  paying  a  rent,  and  we  (the  respondents) 
have  the  right  to  look  upon  that  rent  and 
say  that  is  an  element  to  be  taken  into  con- 
sideration, and  is  proof  of  the  value  of  this  line." 
In  my  judgment,  that  is  not  the  way  in  which 
to  look  at  it  It  seems  to  me  that  in  this  case, 
and  in  every  case  where  it  can  be  done— in 
some  cases  it  is  impossible— you  have  to  look  at 
what  a  person  who  was  in  a  position  to  buy  this 
line,  and  who  could  have  bought  it  and  worked  it, 
would  have  given  for  it  as  rent*  if  you  like,  for  a 
railway,  or  what  would  a  particular  hypothetical 
tenant  give  P  When  the  hypothetical  tenant  came 
to  look  at  it,  the  first  thing  he  would  say  would 
be,  What  can  I  make  out  of  it — what  are  the 
earnings  of  this  line  P  I  agree  with  the  appel- 
lants' counsel  that  it  is  a  matter  of  no  conse- 
quence at  all  to  him  what  it  cost    He  says;  "I 
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do  not  mind  if  it  coet  280,0002.,  or  if  it  cost 
600,000Z. ;  it  makes  no  difference  to  me.  My  power 
of  making  a  profit  out  of  it  is  neither  greater 
nor  less  because  it  cost  too  much  or  because  it 
oost  too  little ;  the  question  is,  What  is  its  rate- 
able value  at  the  present  time  P  "  I  can  imagine 
a  case  in  which  a  railway  would  be  worth  more 
than  it  was  making-— that  is  to  say,  worth  more 
to  some  people.  There  might  be  competitors 
who  would  be  very  anxious  to  get  the  line,  and 
who  would  give  more  for  it  than  the  thing  itself 
is  worth,  looked  at  from  a  business  point  of  view 
-—that  is  to  say,  it  would  be  worth  more  to  them 
for  a  particular  reason ;  and  in  most  of  the  oases 
to  which  our  attention  has  been  called — I  do  not 
propose  to  refer  to  them  by  name  now — there 
were  competitors.  In  one  of  them  there  were 
said  to  be  three  competitors  who  were  anxious 
and  ready  and  willing  to  buy  the  line,  and  those 
facts  ought  to  be  taken  into  consideration.  Here, 
for  the  reasons  I  have  given  during  the  argu- 
ment, in  my  judgment,  there  is  no  such  competi- 
tion. The  two  companies  were  working  together. 
The  moment  they  cease  working  together  the 
value  of  this  line  iB  entirely  gone  so  far  as 
regards  both  of  them— it  absolutely  ceases. 
Therefore  there  was  no  competition  at  all  which 
could  enter  into  the  matter ;  and  in  looking  for 
a  hypothetical  tenant  you  could  not  put  a  finger 
on  some  other  railway,  and  say,  This  railway 
might  buy  it,  or  a  new  company  might  come 
across  here  and  do  this,  that,  or  the  other.  This 
line  was  a  line  from  one  station  of  one  company 
to  another  station  of  the  other  company,  with  no 
other  station  in  between ;  and  it  was  a  line  which 
no  independent  company  or  person  could  by  any 
possibility  come  in  and  work.  Therefore  the  ques- 
tion is.  What  would  a  hypothetical  tenant  give 
for  the  line  P  It  seems  to  me  that,  to  arrive  at 
that  conclusion,  one  has  entirely  to  overlook  that 
oost  of  construction  as  being  out  of  the  question 
altogether  in  this  case — that  is  to  say,  as  being  no 
part  of  the  elements  that  are  to  be  taken  into 
consideration  here.  It  should  be  taken  into  con- 
sideration if  it  does  affect  the  price  to  be  paid,  or 
the  rent  to  be  paid,  by  the  hypothetical  tenant— a 
person  who  is  coming  to  rent  it — it  is  quite  right 
that  rent  and  interest  on  capital  Bhould  be  taken 
into  consideration  then,  but  not  as  a  matter  of 
law  and  necessity.  In  this  case  a  man  would  be 
guided  simply  and  solely  by  what  he  might,  be 
supposed  to  make  out  of  the  railway ;  and  there- 
fore I  think  the  conclusion  arrived  at  by  the 
quarter  sessions  was  wrong,  and  that  the  appel- 
lants' contention  in  the  case  was  the  right  one 
—namely,  that  that  was  the  sum  a  hypothetical 
tenant  m  my  judgment  would,  under  all  the 
circumstances  of  the  case,  pay ;  and  taking  into 
consideration — that  is  to  say,  not  excluding  the 
consideration  of,  the  3J  per  cent,  paid  upon 
280,000Z.,  because  if  that  had  any  bearing  upon 
the  case,  as  I  say,  it  ought  to  have  been  con- 
sidered. In  my  judgment  it  has  no  bearing  on 
the  case,  and  would  have  no  influence  on  the  mind 
of  a  tenant  who  was  about  to  take  this  thing  over. 
I  therefore  think  the  appellants  are  entitled  to 
judgment,  according  to  the  contention  contained 
in  the  case. 

Ridley,  J.— I  agree.  On  the  one  hand  I  have 
been  satisfied  by  counsel  for  the  appellants  that 
there  are  not,  in  fact,  any  advantages  which  have 
been  omitted  to  be  taken  into  account,  or  which 


are  omitted  in  the  appellants'  contention  to 
be  taken  into  account,  in  ascertaining  the  net 
earnings  on  the  piece  of  line  in  question.  I 
therefore  think  that  we  must  come  to  this  con- 
clusion on  that  part  of  the  case — that  if  we  affirm 
the  principle  upon  which  the  appellants  have 
argued  the  case,  we  must  come  to  the  conclusion 
that  the  assessment  of  the  line  is  5931.  gross  and 
1022.  rateable  value.  Upon  the  other  part  of  the 
case,  the  contention  of  the  respondents  that  it 
was  right  to  take  into  account  the  interest  paid 
on  the  capital  required  for  the  construction  of 
this  line,  1  am  satisfied  that  contention  is  wrong. 
I  entirely  follow  the  reasons  given  by  my  brother 
Lawranoe,  and  I  would  add  merely  this:  That, 
although  counsel  for  the  assessment  committee 
has  quoted  cases  to  us  which  he  contended  before 
us  show  that  the  opposite  conclusion  is  the  correct 
one,  I  do  not  think  they  show  anything  of  the 
sort.  I  will  mention  one  or  two  of  them  shortly 
in  order  to  show  what  I  mean.  The  first  one  is 
the  case  of  the  South-Eastern  Railway  Company 
v.  Dorking  Overseers  (ubi  step.).  In  that  case, 
the  railway  having  been  constructed  between 
Beading  and,  I  think,  Reigate,  the  Sooth-Eastern 
Company  took  a  lease  of  it  at  a  rate  equal  to 
51.  10*.  per  cent,  on  the  capital  raised,  which  was 
600.000f.  for  1000  years.  The  lease  continued  for,  I 
think,  a  period  of  five  years.  After  that  there 
came  a  different  arrangement,  by  which  the  South- 
Eastern  Company  bought  the  other  company 
altogether  on  terms  arranged  by  way  of  annuities, 
and  the  case  was  argued  upon  the  question  of 
what  principle  was  the  value  of  the  railway  to 
be  assessed  on.  The  court  agreed  in  saying  that 
by  neither  the  rent  nor  by  the  amount  of  the 
annuities  was  the  railway  to  be  assessed ;  I  mean 
that  it  was  not  the  right  figure.  But  it  is 
impossible  to  contend  from  that  case  that, 
because  the  rent  agreed  to  be  paid  by  the  South- 
Eastern  Company  was  equal  to  5£  per  cent,  on 
the  capital  raised — namely,  the  600,0001. — there- 
fore the  interest  on  capital  is  the  right  test. 
Surely  it  is  very  plain  that  if  you  add  to  the  facts 
that  exist  in  this  case  the  additional  fact  that  the 
one  company  has  agreed  to  lease  from  the  other 
at  a  rent  that  is  equivalent  to  such  and  such 
interest  on  the  capital,  then  there  is  evidence 
that  the  percentage  payable  on  the  capital  is  an 
element  to  be  taken  into  account  in  some  way  in 
ascertaining  the  rent ;  but  otherwise  it  seems  to 
me  that  interest  on  capital  has  nothing  to  do  with 
it.  I  do  not  quite  see  how  any  man  wanting  to 
know  what  particular  premises  were  worth  coold 
proceed  by  way  of  saying  to  himself,  What  did 
it  cost  to  put  them  up  r  Unless  it  could  be 
shown,  as  I  have  been  putting  it,  that  the  per- 
centage on  the  capital  that  had  been  raised  for 
putting  up  the  premises  was  in  some  way  equiva- 
lent to  the  rent,  it  cannot  be  a  material  con- 
sideration. Then  in  the  case  of  Beg.  v.  London 
and  North-Western  Railway  Company  (ubi  sup.) 
the  facts  were  these:  There  were  two  railways 
there.  A  railway  from  Bletohley  to  Bedford 
and  another  one  from  Bedford  to  Cambridge 
having  been  made  by  independent  companies 
and  become  vested  in  the  London  and  North- 
western Company,  one  of  the  companies  being 
paid  4  per  cent,  on  365,0002.  and  the  other  one 
4  per  cent,  on  290,0002.,  the  case  goes  on  to  say: 
"  Either  of  these  interests  thus  guaranteed  would, 
if  regarded  as  rent,  and  taken  as  the  basis  of 
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rateable  value,  give  a  much  larger  rateable  value 
per  mile  than  that  contended  for  by  the 
appellants."  Bnt  the  court,  in  dealing  with  that 
position,  simply  put  it  in  this  way— that  there 
was  evidence  before  them  that  this  sum,  if 
regarded  as  rent,  would,  in  point  of  fact,  have  been 
given,  and  would  have  been  perhaps  exceeded,  by 
reason  of  the  fact  that  there  were  three  com- 
petitors— the  Great  Northern,  the  Midland,  and 
the  Great  Eastern  Railway  Companies  —  who 
were  anxious  to  get  the  benefit  of  that  line, 
and  who  would,  in  point  of  fact,  have  given  as 
much  as  that  figure.  But  that  was  far  from  this 
position,  that  the  court  regarded  that  figure 
which  was  interest  on  the  capital  as  being  rent. 
It  was  not  so ;  it  was  because  there  were  elements 
of  fact  in  the  case  which  showed  that  by  reason 
of  the  competition  the  rent  could  be  raised  to 
that  figure,  and  perhaps  more,  that  the  court 

5tve  the  decision  they  did.  I  will  read  what 
uain,  J.  said :  "  We  do  not  decide  that  the  rent 
as  given,  or  which  these  parties  would  be  willing 
to  take  it  at,  is  conclusive,  but  simply  that  it  is 
an  element  to  be  taken  into  consideration.  We 
are  told  that  several  railway  companies  would 
compete  for  it,  because  it  is  so  valuable  as  influen- 
cing the  traffic  on  their  respective  lines,  and 
they  would  be  therefore  willing  to  acquire  it  on 
the  same  terms  and  pay  the  same  rent  for  it  as 
the  appellants  do  now."  I  think  that  is  quite 
different  from  what  counsel  for  the  assessment 
committee  was  contending  for  as  I  understood — 
that  that  case  was  an  authority  for  the  principle 
that  yon  could  take  into  account,  as  showing  the 
rent  the  price  paid  which  has  been  paid  as 
capital.  The  Irthlingborough  case  (ubi  sup.) 
followed  that,  in  which  there  is  the  positive  state- 
ment of  Blackburn,  J.,  which  has  been  quoted  by 
counsel  for  the  appellants,  to  the  effect  that  you 
ought  not  to  take  into  account  the  cost  of  con- 
struction. I  agree  with  the  judgment  which  has 
been  given  by  Lawrance,  J. 

Appeal  allowed.    Leave  to  appeal. 

Solicitor  for  the  appellants,  Dixon  H.  Davies. 
Solicitors  for  the  respondents,  Hopwood  and 
Sons,  for  Edward  Lamley  Fisher,  Banbury. 


Friday,  Dee.  15, 1905. 

(Before  Lawrance  and  Ridley,  JJ.) 

London  and. North- Western  Railway  Com- 
pany (apps.)  v.  Ampthill  Union  (Abbebbmbnt 
Committee)  and  others,  (a) 

Railways — Bating — Poor  rate — Assessing  portion 
of  line  in  parish  —  Principle  of  assessment — 
Parochial  method — Contributive  value— Cost  of 
construction  of  line — Case  stated  by  quarter 
sessions — Omission  in  order  as  to  statement  of 
ease. 

A  line  of  railway  was  to  be  constructed  by  a  railway 
company  under  the  powers  of  an  Act  passed  in 
1845,  and  for  the  purpose  of  that  construction 
the  company,  who  were  to  construct  the  line, 
were  to  receive  from  another  company  incorpo- 
rated under  the  Act  a  certain  sum,  which  was 
the  estimated  expense  of  making  the  line,  and 

Co)  Reported  by  W.  W.  OftB,  Esq., Banlster-at-I**. 


were  to  pay  4  per  cent,  interest  on  that  sum  as  a 
"rent"  to  the  company  which  advanced  the 
capital.  That  sum  having  all  been  spent,  and 
having  proved  insufficient  to  complete  the  line, 
the  company  spent  a  further  and  larger  sum  in 
completing  the  line,  and  the  line  became  vested 
in  the  appellants.  There  were  three  competing 
railway  companies  connecting  with  the  line,  but 
it  was  proved  that  none  of  these  companies 
would  pay  any  higher  sum  by  way  of  rent  than 
was  represented  by  the  parochial  method,  nor 
would  they  work  the  line  on  a  fixed  proportion 
of  gross  earnings.  In  rating  to  poor  rate  a 
portion  of  this  line  that  passed  through  a  certain 
parish: 

Held,  that  the  rateable  value  of  the  portion  of  the 
line  within  the  parish  ought  to  be  ascertained 
upon  the  parochial  principle,  that  is,  by  taking 
the  profits  resulting  from  the  receipts  and 
expenses  in  that  particular  parish  and  making 
the  usual  allowances  and  deductions  therefrom, 
and  that  neither  the  contributive  value  accruing 
from  the  occupation  of  the  line  in  that  parish  in 
securing  traffic  and  earning  profits  on  other 
parts  of  the  system,  nor  the  original  cost  of  the 
construction  of  the  line  ought  to  be  taken  into 
consideration. 

Where  a  Court  of  Quarter  Sessions  consent  to  state 
a  case  for  the  opinion  of  the  High  Court  the  order 
of  the  quarter  sessions  sent  up  with  the  case  to 
the  High  Court  ought  to  state  the  fact  that  a  case 
has  been  stated  by  them,  to  give  the  High  Court 
jurisdiction. 

Case  stated  by  the  quarter  sessions  for  the 
county  of  Bedford. 

An  appeal  by  the  appellants,  the  London  and 
North- Western  Railway  Company,  against  a 
certain  rate  or  assessment  made  for  the  relief  of 
the  poor  of  the  parish  of  Aspley  Guise,  in  the 
county  of  Bedford,  on  the  27th  May  1904,  was 
heard  at  the  following  Michaelmas  quarter 
sessions  for  the  county  of  Bedford,  when  the 
court  confirmed  the  rate  and  dismissed  the 
appeal,  subject  to  the  opinion  of  the  Kings 
Bench  Division  of  the  High  Court  of  Justice 
upon  the  following  case. 

The  appellants  are  the  owners  of  the  lines  of 
railway  from  Bletohley  to  Bedford  and  from 
Bedford  to  Cambridge,  which,  with  other  lines 
of  the  appellants,  are  worked  as  part  of  the 
London  and  North- Western  system.  The  line 
from  Bletohley  to  Bedford  is  a  double  line 
sixteen  miles  in  length.  The  line  from  Bedford 
to  Cambridge,  which  is  thirty  miles  in  length, 
is  a  single  line  from  Bedford  for  seven  miles  to 
Sandy,  where  it  crosses  and  forms  a  junction 
with  the  line  of  the  Great  Noithern  Railway,  and 
is  thence  a  double  line  to  Cambridge,  where  it 
runs  into  the  station  of  and  forms  a  junction 
with  the  Great  Eastern  Railway. 

The  line  from  Bletohley  to  Bedford  passes 
through  the  parish  of  Aspley  Guise  in  the 
respondent  union,  and  was  assessed  in  the  rate 
under  appeal  at  6752.  gross  and  375Z.  rateable 
value  per  mile. 

The  line  from  Bletohley  to  Bedford  was  con- 
structed by  the  London  and  Birmingham  Railway 
Company  under  the  powers  of  the  Bedford 
and  London  and  Birmingham  Railway  Act  1845 
(8  &  9  Yict.  c.  xliii.).  This  Act  and  the  other 
Acts  hereinafter  mentioned  may,  if  necessary,  be 
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referred  to,  and  are  to  be  deemed  to  form  part  of 
this  case.  By  sects.  3  and  4  of  that  Act  an 
independent  company  called  "  the  Bedford  Bail- 
way  Company  "  was  incorporated  with  a  capital  of 
125,0002.,  which  was  the  estimated  expense  of 
making  the  railway  from  Bletchley  to  Bedford. 
It  was  also  provided  by  sects.  17  and  18  of  the 
Act  that  the  railway  from  Bletchley  to  Bedford 
should  be  constructed  by  tbe  London  and  Birm- 
ingham Bail  way  Company,  and  (by  sect.  26)  that 
when  and  so  soon  as  the  railway  should  be  com- 
pleted it  should  vest  in  and  become  the  absolute 
property  of  the  London  and  Birmingham  Bail  way 
Company. 

By  sect  27  of  the  above-mentioned  Act  it  was 
further  provided  that  from  the  time  of  the  com- 
pletion of  the    said   railway  the    London   and 
Birmingham  Bail  way  Company  should  annually, 
by  equal  half-yearly  payments,  pay  to  the  Bed- 
ford Railway  Company  a  sum  called  in  the  Act 
a  rent  which  should  be  equal  in  amount  to  4  per 
cent,  per  annum  on  the  said  capital  of  125,0001., 
or  so  much  thereof  as  should  have  been  expended 
in  and   about   the  formation   of   the   railway, 
including  therein  the   purchase   of   lands  and 
expenses  incident  thereto,  the  expenses  incurred 
in  and  about  the  obtaining  of  the  Act,  the  pay- 
ment of  interest  on  calls,  and  every  other  expense 
incidental  to  the  making  and  completion  of  the 
railway,  and  that  the  London  and  Birmingham 
Railway  Company  should  also  pay  to  the  Bedford 
Railway  Company  one  moiety  of  the  surplus  profits 
which  should  arise  and  come  from  the  working  of 
the  intended  railway  in  the  then  preceding  half- 
year  after  payment  of  all  expenses  incurred  in  and 
about  the  working  and  maintenance  of  the  rail- 
way, the  interest  of  subsisting  loans,  and  advances 
to  either  of  the  oompanies  upon  mortgage  or  bond 
by  exercise  of  the  powers  of  borrowing  therein 
contained,  and  the  percentage  by  way  of  rent 
upon  the  capital  expended  as  aforesaid,  together 
with  such  sum  for  interest  and  depreciation  of 
stock  as  therein  provided.     By  sect.  28  of  the 
same  Act    the    rent    and    moiety    of    surplus 
profits    were   made   a   charge    upon    the   rail- 
way and  recoverable  by  distress  as  for  rent  in 
arrear. 

The  sum  of  125,0002.,  which  was  the  capital  of 
the  Bedford  Bailway  Company  and  the  esti- 
mated cost  of  constructing  the  railway,  having 
all  been  expended,  the  London  and  Birmingham 
Bailway  Company  spent  a  further  sum  of 
240,0002.  on  the  construction  of  the  line  as  it 
now  exists.  At  this  time  neither  the  Midland 
.  Bailway  from  Bedford  to  Hitchin  nor  from 
Bedford  to  London  was  in  existence.  The  Great 
Northern  Bailway  was  only  just  authorised,  and 
no  line  from  Hitchin  to  Cambridge  had  been 
authorised. 

The  London  and  Birmingham  Bailway  Com- 
pany was  with  other  companies  amalga- 
mated into  one  company  in  1846  under  the 
name  of  the  London  and  North- Western  Bail- 
way  Company. 

Under  the  provisions  of  the  London  and  North- 
Western  Bailway  (Joint  and  Various  Powers) 
Act  1877  (40  &  41  Yict  o.  xci.)  the  share  capital 
of  the  Bedford  Railway  Company  —  namely, 
125,0002. — which  by  the  former  Act  was  divided 
into  2500  shares  of  502.  each,  was  converted  in 
1878  into  125,0002.  London  and  North-Western 
Bailway  Four  per  Cent.  Consolidated  Guaranteed 


Stock,  such  conversion  including  the  contingent 
half  profits  beyond  4  per  cent. 

By  sect.  40  of  the  London  and  North- Western 
Bailway  (Additional  Powers)  Act  1879  (42  &  43 
Yict.  c.  cxlii.)  the  Bedford  Railway  Company 
was  dissolved  and  oeased  to  exist. 

The  line  of  railway  from  Bedford  to  Cambridge 
was  authorised  by  the  Bedford  and  Cambridge 
Bailway  Act  1860  (23  &  24  Yict.  clxxxiii.),  and 
was  taken  over  by  the  London  and  North- Western 
Bailway  under  a  subsequent  Act  in  1864,  tbe 
Bedford  and  Cambridge  Bailway  Act  1864  (27  k 
28  Vict.  c.  Ixii.). 

The  appellants  contended  that  for  the  purpose 
of  rating,  the  line  of  railway  from  Bletchley  to 
Bedford  must  be  treated  in  the  same  way  as  any 
other  part  of  the  London  and  North -Western 
Bailway  system,  and  that  the  rateable  value  of 
that  portion  of   the    line    which  is  within  the 

Earish  of  Aspley  Guise  ought  to  be  ascertained 
y  adopting  what  is  known  as  the  parochial 
principle— that  is  to  say,  by  taking  the  receipts 
and  expenses  within  the  parish  and  making 
the  usual  allowances.  That  neither  the  cost  of 
construction  upwards  of  fifty  years  ago,  nor 
any  calculation  based  on  such  cost,  ought  to  be 
taken  into  consideration  at  all,  nor  was  there 
any  reason  to  depart  from  the  parochial 
system. 

It  was  proved  that  none  of  the  other  companies 
connecting  with  the  railway — namely,  the  Great 
Eastern,  the  Great  Northern,  or  the  Midlandr- 
would  pay  any  higher  sum  by  way  of  rent  than 
was  represented  by  the  parochial  method,  nor 
would  they  work  it  on  a  fixed  proportion  of  gross 
earnings. 

The    respondents   contended:    (1)    That  the 
letting  value  or  rateable  value  of  a  parochial  sec- 
tion of  a  line  of  railway  extending  into  several 
parishes  was  not  necessarily  limited,  or  measured 
by  the  profits  resulting  from  the  receipts  and 
expenses  in  the  particular  parish,  and  that  the 
appellants  by  occupying  the  line  from  Bletchley 
to  Bedford  running  through  the  parish  of  Aspley 
Guise  secured  traffic  and  earned  profits  on  other 
parts  of  their  system  which  they  would  not  have 
secured  and  earned  if  they  were  not  occupiers 
of   the  line    from    Bletchley  to   Bedford.     (2) 
That  as  the  appellants  were  paying  interest  at  4 
per  cent,  on  the  sum  of  125.0002.,  the  share  capital 
of  the  Bedford  Bailway  Company,  and  interest 
say  at   4  per  cent,  on  the  additional  sum  of 
240,0002.  which  had  been  spent  on  constructing 
the  line  from  Bletchley  to  Bedford,  they  were  in 
substance  paying   a  rent  at  the  rate  of  about 
900Z.  per  mile  for  the  line  (that  being  the  equita- 
lent  of  the  interest  at  4  per  cent,  on  the  two  sums  of 
125,0002.  and  240,0002.),  that  this  payment  (though 
not  conclusive)  was  some  evidence  of  the  sum 
which  the  appellants  would  be  willing  at  the 
date  of  the  rate  to  pay  for  the  line  in  order  to 
secure  traffic  which  they  would  not  otherwise  get. 
and  that  the  appellants  would  at  least  be  willing 
to  pay  all  the  expenses  of  maintaining  the  line, 
and  in  addition  to  give  a  rent  at  the  rate  of  3752. 
per  mile,  which  was  the  sum  at  which  they  were 
assessed  in  the  rate,  and  that  if  the  appellants 
would  not  give  the  rent  of  3752.  per  mile  other 
railway  companies  would  be  willing  to  do  so. 
(3)  That  the  line  might  reasonably  be  expected  to 
let  to  the  appellants  or  to  other  railway  companies 
at  a  rent  equal  to  40  per  cent,  of  the  gross 
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reoeipU  (the  tenant  undertaking  to  pay  all  the 
expenses  of  maintaining  the  line),  and  that  the 
gross  receipts  being  admitted  to  be  2250Z.  the 
assessment  appealed  against  could  be  supported 
upon  this  basis  also.  (4)  That  even  if  the  letting 
value  or  rateable  value  of  the  line  in  each 
parish  were  limited  or  measured  by  the  profits 
resulting  from  the  receipts  and  expenses  in  that 
parish,  the  rateable  value  of  the  line  in  the 
parish  of  Aspley.  Guise  calculated  on  the 
parochial  principle  was  at  least  equal  to  375Z. 
per  mile,  which  was  the  amount  stated  in  the 
rate. 

The  Court  of  Quarter  Sessions  gave  the  follow- 
ing judgment : — 

The  oourt  is  of  opinion  that  the  assessment  and  rate 
appealed  from  should  be  confirmed,  and  this  appeal  be 
dismissed  with  costs.  As  this  is  an  important  case,  and 
we  understand  the  appellants  desire  to  have  the  law 
definitely  ascertained  as  to  what  is  the  proper  mode  of 
assessment,  the  decisions  in  the  High  Court  being  very 
conflicting,  we  will  give  the  reasons  for  our  decision,  so 
that  if  we  are  wrong  the  appellants  will  not  suffer 
should  they  choose  to  question  our  judgment  in  a 
higher  court.  The  appellants  have  contended  that  the 
only  legal  mode  of  assessing  this  portion  of  the  line  is 
that  based  upon  the  parochial  prinoiple — namely,  by 
taking  into  consideration  the  receipts  and  expenses  in 
this  parish,  and  making  the  usual  allowances.  We  have 
not  adopted  this  mode,  but  have  been  guided  by  the  fact 
that  the  appellants  do  in  fact  pay  interest  upon  the 
sum  of  125,0001.  mentioned  in  the  Acts  of  Parliament 
relating  to  this  line  and  referred  to  in  the  course  of  the 
hearing  of  this  appeal,  and  interest  upon  the  further 
sum  of  240,0001.  spent  by  them  as  stated  by  their 
counsel  in  finishing  the  line,  both  whioh  classes  of 
interest  we  oonsider  in  the  nature  of  rent.  This  interest 
or  rental  at  4  per  cent,  oomes  oat  at  over  9001.  net 
per  annum  per  niile  of  this  line,  including  stations,  the 
appellants  doing  their  own  repairs.  Since  we  consider 
the  appellants  as  possible  hypothetical  tenants  from 
year  to  year  of  this  line,  we  do  not  think  under  these 
ciroumstanoes  that  the  assessment  in  question,  whioh 
works  out  at  6751.  gross  and  3751.  rateable  per  mile,  is 
excessive,  as  in  our  opinion,  based  upon  the  before- 
mentioned  sum  of  9001.  being  treated  as  rent,  the  line 
might  reasonably  be  expeoted  to  let  from  year  to  year 
at  the  said  gross  sum  of  6751.  per  mile,  the  landlord  and 
tenant  taking  upon  themselves  the  reap  active  statutory 
burdens.  If  requested  we  will  grant  a  case,  and  to  save 
the  expense  of  a  rehearing,  ehonld  the  High  Court 
decide  our  mode  of  assessing  is  wrong,  and  that  the  Hoe 
should  be  assessed  upon  the  parochial  prinoiple  of 
receipts  and  expenses  within  the  parish,  we  find  that  the 
proper  assessment  would  then  be  4001.  gross  and  1501. 
rateable  per  mile.  .  .  .  We  have  carefully  con- 
sidered the  decision  we  have  given,  and  we  must  deoline 
to  go  beyond  the  wording. 

If  the  court  should  be  of  opinion  that  the  mode 
of  assessment  adopted  by  toe  Court  of  Quarter 
Sessions  as  hereinbefore  stated  was  wrong,  the 
order  of  sessions  confirming  the  rate  appealed 
against  and  dismissing  the  appeal  was  to  be 
quashed,  and  the  assessment  was  to  be  reduced  to 
4001.  gross  and  1502.  rateable  value,  and  the 
appeal  to  the  Oourt  of  Quarter  Sessions  allowed, 
unless  the  High  Oourt  otherwise  ordered ;  other- 
wise the  order  of  the  Oourt  of  Quarter  Sessions 
was  to  stand. 

The  following  sections  of  the  Bedford  and 
London  and  Birmingham  Railway  Act  1845  (8  & 
9  Vict,  o.  xliii.),  an  Act  for  making  a  railway  from 
the  town  of  Bedford  to  join  the  London  and 


Birmingham    Railway   near   Bletchley,    in  the 
county  of  Buckingham,  were  referred  to : 

By  sect.  3  a  company  was  incorporated  as 
"  the  Bedford  Railway  Company  "  for  the  purpose 
of  making  the  line  in  question. 

Sect.  4.  And  whereas  the  estimated  expense  of  making 
the  said  railway  is  one  hundred  and  twenty-five  thousand 
poundB;  be  it  enacted,  That  the  capital  of  the  com- 
pany shall  be  one  hundred  and  twenty-five  thousand 
pounds. 

Sect.  5.  And  be  it  enaoted,  That  the  number  of  shares 
into  whioh  the  capital  shall  be  divided  shall  be  two 
thousand  five  hundred,  and  the  amount  of  each  share 
shall  be  fifty  pounds. 

Sect.  17.  And  whereas  it  has  been  agreed  between  the 
said  companies  that  the  intended  railway  shall  be  con- 
structed by  the  London  and  Birmingham  Railway  Com- 
pany, and  shall  be  completed  in  an  efficient  manner  with 
all  reasonable  despatch  after  the  passing  of  this  Act ;  be 
it  therefore  enaoted,  That  the  London  and  Birmingham 
Railway  Company  shall  purchase  all  the  land  that  may 
be  required  for  the  purposes  of  the  said  intended  railway, 
and  shall  execute  the  works  thereof  with  all  reasonable 
deepatoh,  and  for  such  purposes  shall  have,  use,  and 
exercise  the  powers  and  be  subject  to  the  regulations 
and  restrictions  hereby  and  by  the  said  recited  Aots,  or 
any  of  them,  granted  to  and  imposed  upon  the  company 
constituted  by  this  Aot,  as  fully  and  effectually  in  all 
respects  as  if  they,  the  said  London  and  Birmingham 
Company,  and  not  the  Bedford  Railway  Company,  were 
the  company  constituted  by  this  Aot. 

Sect.  18.  The  company  hereby  incorporated  shall  from 
time  to  time,  when  required,  pay  to  the  London  and 
Birmingham  Railway  Company  all  such  sums  of  money 
to  the  extent  of  but  not  exceeding  the  capital  of  the 
Bedford  anoTLondon  and  Birmingham  Railway  Company 
as  the  said  London  and  Birmingham  Railway  Company 
shall  have  expended  or  become  liable  to  pay  in  or  by 
reason  of  the  execution  of  the  works  of  the  said 
railway.     .     .    . 

Sect.  25.  The  period  for  the  completion  of  the  railway 
shall  be  five  years  from  the  passing  of  the  Aot. 

Seot.  26.  When  and  so  soon  as  the  said  railway  shall 
be  completed  the  same  shall  vest  in  and  become  the 
absolute  property  of  the  said  London  and  Birming- 
ham Railway  Company,  who  shall  thenceforth,  with 
reference  to  the  said  railway,  be  considered  to  be  the 
company  constituted  by  this  Aot  within  the  meaning  of 
this  and  the  said  Railways  Clauses  Consolidation  Aots, 
and  shall  also  be  the  promoters  of  the  undertaking  within 
the  meaning  of  the  said  Lands  Clauses  Consolidation 
Act 

Seot.  27.  From  the  time  of  the  completion  of  the  said 
railway  the  London  and  Birmingham  Railway  Company 
shall  annually,  by  equal  half-yearly  payments,  pay  to 
the  Bedford  Railway  Company  a  rent  whioh  shall  be 
equal  in  amount  to  four  pound*  per  oentum  per  annum 
on  the  said  capital  of  one  hundred  and  twenty-five 
thousand  pounds,  or  so  muoh  thereof  as  shall  have 
been  expended  in  and  about  the  formation  of  the  said 
Bedford  Railway  .  .  .  ;  and  the  London  and  Bir- 
mingham Railway  Company  shall  also  pay  to  the  said 
Bedford  Railway  Company  one  moiety  of  the  surplus 
profits  whioh  shall  arise  and  come  from  the  working  of 
the  said  intended  railway  in  the  then  preceding  half- 
year  after  payment  of  all  expenses  incurred  in  and 
about  the  working  and  maintenance  of  the  said  railway, 
the  interest  of  all  subsisting  loans  and  advances  to 
either  of  the  said  companies  upon  mortgage  or  bond,  by 
exercise  of  the  powers  of  borrowing  hereinbefore  con- 
tained, and  the  said  percentage  by  way  of  rent  upon 
the  capital  expended  as  aforesaid,  together  with  such 
sum  for  interest  and  depreciation  of  stock  as  is  herein- 
after provided. 

Seot.  28.  The  sa*d  rent  and  moiety  of  the  surplus 
profits  shall  be  a  charge  upon  the  railway,  and  if  they 
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or  either  of  them  or  any  part  of  them  shall  be  in  arrear 
by  the  space  of  tirenty-one  days  next  after  any  of  the 
days  appointed  for  their  payment,  it  shall  be  lawful  for 
the  Bedford  Bail  way  Company  to  enter  npon  the  railway 
and  in  the  usual  manner  as  for  rent  in  arrear  to  distrain 
and  sell  all  or  a  sufficient  part  of  the  effects  of  the 
London  and  Birmingham  Bailway  Company  that  shall 
be  thereon,  or  at,  in,  or  npon  any  of  the  stations,  build- 
ings, or  lands  thereunto  belonging,  or  occupied  or  used 
therewith  for  the  purposes  of  the  said  railway,  and  out 
of  the  proceeds  of  sale  to  reimburse  themselves  their 
costs,  charges,  and  expenses,  and  retain  the  amount  due 
to  them  in  respeot  of  suoh  rent  or  moiety  of  surplus 
profits,  and  pay  the  residue,  if  any,  to  the  London  and 
Birmingham  Bailway  Company. 

Objection  was  taken  by  the  court  that  the 
order  of  quarter  sessions  contained  no  statement 
that  a  case  had  been  stated. 

La.wbanoe,  J. — The  order  made  by  quarter 
sessions  as  sent  up  by  the  clerk  of  the  peace 
contains  no  provision  for  the  statement  of  a 
special  case,  and  no  statement  as  to  a  case 
having  been  stated.  The  difficulty  is  that  there 
is  nothing  before  the  court  on  which  it  can 
properly  proceed.  The  court  has  no  seisin  of 
the  case  on  this  order. 

Ryde  for  the  respondents. — The  judgment  of  the 
quarter  sessions  says  :  "  If  requested  wo  will  grant 
a  case,  and  to  save  the  expense  of  a  rehearing 
should  the  High  Court  decide,"  &c.,  so  that  the 
judgment  of  the  court  as  pronounced  did  grant  a 
case,  although  when  the  clerk  of  the  peace  came 
to  draw  up  the  order  apparently  he  omitted  that 
part  It  is  really  little  more  than  a  clerical 
error.  The  court  has  a  case  before  it  which  at 
any  rate  sets  out  that  the  case  was  granted. 
That  case  speaks  for  itself,  and  it  is  signed  by 
the  chairman  of  quarter  sessions. 

Sir  Ralph  Littler,  K.O.  for  the  appellants. — It 
is  really  a  technical  matter,  and  neither  side 
desires  to  take  advantage  of  it. 

Lawbancb,  J. — We  have  no  doubt  as  to  what 
the  quarter  sessions  intended  to  do;  but  we 
have  still  less  doubt  that  they  did  not  carry  it 
out. 

Ridley,  J. — It  should  have  been  entered  in 
the  order  that  a  case  was  to  be  stated.  When 
the  quarter  sessions  gave  judgment,  they  said 
they  would  grant  a  case,  but  when  the  order 
was  drawn  up  they  omitted  that  statement. 
That  is  the  exact  difference,  and  we  must  take 
care  that  the  order  is  amended  before  the  order 
of  this  court  is  drawn  up.  The  court  then  con- 
sented to  hear  the  argument  in  the  case  upon 
the  understanding  that  the  order  should  be  sent 
to  the  clerk  of  the  peace  to  be  amended  by  him 
and  returned  amended  before  the  order  of  the 
court  was  drawn  up. 

Sir  Ralph  Littler,  K.O.  (Page,  K.C.  and  fl.  D. 
Bonsey  with  him)  for  the  appellants. — The 
respondents  say  that  the  appellants,  in  paying 
the  4  per  cent,  on  the  capital  sum,  were  in 
substance  paying  a  rent.  The  payment  of  the 
4  per  cent,  is  in  no  legal  sense  a  "  rent " ;  it  is 
merely  put  in  as  "rent"  in  view  of  another 
provision  in  the  Act  that,  if  the  payment  should 
be  in  arrear,  it  should  be  recoverable  by  distress 
as  if  it  were  rent  in  arrear  (sect.  28).  The  com- 
pany, instead  of  taking  over  the  shares,  were  to 
pay  perpetually  this  4  per  cent.,  which,  though 
called  a  rent,  cannot  be  in  the  usual  sense  a  rent, 


as  by  sect.  26  the  line  vested  absolutely  in  the 
company  making  the  payment,  and  the  company 
could  not  pay  a  rent  in  respect  of  their  own 
property.  The  object  was  simply  to  secure 
the  interest  on  the  capital  expenditure.  The 
circumstances  have  completely  altered,  as  at 
first  there  was  no  competition ;  now  there  is  the 
competition  of  the  other  railways.  The  appel- 
lants do  not  say  that  the  parochial  system  is  the 
only  method  of  rating,  but  it  is  the  usual  and 
proper  method ;  and,  as  it  is  found  that  none  of 
the  other  companies  would  give  more  as  rent  than 
the  amount  based  on  the  parochial  system,  that 
completely  distinguishes  this  case  from  the 
Bedford  case  relating  to  this  same  line — namely, 
the  case  of 

Reg.  v.  London  and  North- Western  Railway  Com- 
pany, 29  L.  T.  Rep.  910 ;  L.  Rep.  9  Q.  6. 134. 

This  is  exactly  the  converse  of  what  was  found  in 
that  case,  because  there  it  was  found  that  there 
was  a  competitive  value,  whereas  here  it  is  found 
that  there  is  no  competitive  value,  because  the 
only  persons  who  could  have  been  tenants  of  the 
line  were  these  three  railway  companies ;  and  it 
was  found  as  a  fact  that  they  would  not  give  any- 
thing more  for  the  line  than  the  appellants  were 
giving  for  it,  and  would  not  pay  any  higher  rent 
than  was  represented  by  the  parochial  system.  In 
their  first  contention  the  respondents  say  that 
the  rateable  value  of  the  part  of  the  line  that  is 
within  the  parish  is  not  necessarily  to  be  measured 
by  the  profits  earned  within  that  parish,  but  that 
profits  earned  by  means  of  that  branch  on  other 
parts  of  the  system  ought  also  to  be  taken  into 
account.  The  question  of  contributive  value  was 
really  settled  in  1881  by  the  judgment  in  the  case 
of  Great  Western  Railway  Company  v.  Church- 
wardens and  Overseers  of  the  Parish  of  Ilminsler 
and  the  Assessment  Committee  of  the  Chard  Union 
(unreported),  in  which  the  respondents  contended 
that  in  rating  the  appellants'  railway  they  were 
entitled  to  take  into  account  not  only  the  actual 
earnings  of  the  railway  within  the  parish,  but 
also  some  portion  of  the  gross  receipts  earned  in 
other  parishes  in  respect  of  traffic  arising  or 
terminating  at  Ilminster.  That  was  precisely  the 
contention  raised  here,  and  Field,  J.  then  said 
that  the  point  had  been  settled  twenty  years  ago. 
He  said :  "  This  point  has  been  determined  in  the 
Great  Eastern  Railway  Company  v.  HaugkUy 
Overseers  (14  L.  T.  Rep.  548 ;  L.  Rep.  1Q.B. 
666),  Reg.  v.  Llantrissant  Inhabitants  (20  L.  T. 
Rep.  364 ;  L.  Rep.  4  Q.  B.  354),  and  another  case 
...  in  which  I  had  the  misfortune  to  go  into 
the  question  from  the  beginning  to  the  end  I 
put  it  on  the  only  ground  which  seemed  available, 
and  the  Court  of  Queen's  Bench  said,  although  it 
was  ingenious,  it  was  unsound."  That  disposes 
of  the  point  as  to  contributive  value.  Then,  as 
to  the  second  contention,  it  really  comes  to  this, 
that,  because  a  bargain  was  made  in  1845  to  pay 
a  certain  sum,  therefore  that  was  some  evidence 
as  to  what  the  appellants  would  at  the  date  of 
the  rate  pay  for  the  line.  What  a  person  chose 
to  give  for  a  thing  sixty  years  ago  is  no  evidence 
of  what  it  is  worth  now.  There  is  no  casein 
which  it  has  been  held  that  the  original  cost  can 
be  taken  into  account ;  the  oases  say  that  it  ought 
never  to  be  token  into  account,  and  Blackburn,  J. 
has  said  so  in  one  of  his  -judgments.  There  is 
absolutely  no  connection  between  original  cost 
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and  rental.  It  is  expressly  found  that  none  of 
the  other  competitors  would  give  more  than  the 
price  ascertained  on  the  parochial  system,  and 
there  is,  therefore,  only  the  appellants  themselves 
who  would  not  give  more  than  the  market  price. 
That  disposes  of  the  other  contentions  for  the 
respondents. 

W.  C.  Byde  {Stimeon  with  bim)  for  the  respon- 
dents.—The  125,0002.  was  found  not  by  the  Bir- 
mingham company,  but  by  the  Bedford  company, 
and  the  liability  to  pay  the  4  per  cent,  on  that 
sum  did  not  begin  till  the  line  was  completed. 
When  that  sum  was  spent,  then  the  option  before 
the  railway  company  was  either  to  pay  nothing 
at  all  or  to  add  more  money  of  their  own  to  com- 
plete the  line,  and  they  elected  to  add  the 
240,0002.  to  complete  the  line,  and  on  those  terms 
to  pay  interest  on  the  125,0002.  If  they  had  elected 
not  to  spend  240,0002.  they  would  never  have 
hud  to  pay  interest  on  the  other  sum.  If  the 
line  had  cost  only  the  125,0002.,  then  the  com- 
pany would  have  been  bound  to  pay  4  per  cent,  on 
that,  and  also  half  profits  (sect.  27),  and  that 
50002.  interest  plus  half  the  profits  would  have 
teen  evidence  of  the  rent,  ft  was  worth  their 
while  to  spend  in  all  360,0002.,  and  the  interest 
on  that  must  be  taken  to  be  what  they  thought 
it  worth  in  rent  at  that  time.  If  it  was  worth 
their  while  in  1845  to  pay  all  this  money  for 
the  line  when  there  was  no  serious  competitor, 
it  is  now  much  more  worth  their  while  to  pay 
this  sum  when  they  have  the  Midland  Railway 
competing  with  them.  The  multiplication  of 
competitors,  so  far  from  diminishing  the  value  of 
the  line  to  the  appellants,  really  increases  it ;  and, 
although  it  is  found  that  the  other  companies 
would  not  give  more  for  it,  it  is  enough  if  one 
company  will  give  it.  In  the  Bedford  case  (ubi 
sup.)  Blackburn,  J.  said  that  if  there  were  com- 
petitors it  might  drive  up  the  rent  which  a 
competitor  would  give,  though  it  might  also 
diminish  the  profits  of  each.  It  may  be  that 
the  more  competitors  there  are  the  profits  will 
not  be  greater,  but  the  desire  of  each  to  get  the 
whole  traffic  will  increase  the  sum  which  each 
would  be  willing  to  give,  and  Blackburn,  J.  said 
that  the  rate  is  to  be  supported  if  they  will  give 
a  rent,  although  enough  might  not  be  earned  to 
support  the  rate.  That  is  this  case.  The  only 
difference  between  that  case  and  the  present  is 
that  there  it  was  found  that  there  were  three 
competitors  who  would  take  it  on  the  same  terms, 
whereas  here  it  is  found  that  there  is  at  least 
one  person — the  appellants — who  would  take  the 
line  on  the  same  terms  as  the  appellants,  and  in 
considering  who  are  hypothetical  tenants  the 
actual  occupier  must  be  taken  as  one  of  them: 
Reg.  v.  London  School  Board  (55  L.  T.  Rep.  384 ; 
17  Q  B.  Div.  738).  It  is  sufficient,  in  ascertain- 
ing the  competitive  rent,  if  the  actual  occupier 
will  give  the  rent  There  is  an  express  finding 
that  this  line  would  let  at  6752.  gross.  That 
was  a  question  of  fact  for  the  quarter  sessions ;  the 
evidence  as  to  that  was  admissible,  and  it  being  a 
question  of  fact  as  to  what  was  the  proper  amount 
this  court  cannot  interfere.  That  is  as  to  the 
competitive  rent.  Then  as  to  contributive  value, 
the  Iknineter  case  has  been  referred  to,  but  that 
case  has  been  overruled.  If  contributive  value 
is  to  be  excluded  altogether,  then  the  decision  in 
the  Brentford  case,  in  which  the  Court  of  Appeal 
let  in  contributive  value,  was  wrong. 
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Lawbabcb,  J.,  having  stated  the  facts,  con* 
tinned.— The  question  that  arose  at  the  sessions 
was :  What  is  the  principle  upon  which  this  piece 
of  line  is  to  be  assessed  P  It  was  contended  by 
the  appellants  that  it  must  be  treated  as  any 
other  part  of  the  London  and  North- Western 
Railway  system — that  is  to  say,  upon  the  paro- 
chial principle.  On  the  other  hand,  it  i?as  said 
that  the  rateable  value  of  the  parochial  section  of 
the  line  was  not  necessarily  limited  by  the  profits 
resulting  from  the  receipts  and  expenses  in  the 
particular  parish,  and  that  the  appellants,  by 
occupying  the  line  from  Bletchley  to  Bedford, 
earned  profits  on  other  parts  of  their  system 
which  they  would  not  have  secured  and  earned 
if  they  were  not  occupiers  of  the  line  from 
Bletchley  to  Bedford.  The  Court  of  Quarter 
Sessions  gave  judgment  for  the  respondents;  and 
it  is  said  by  the  learned  counsel  for  the  respon- 
dents that  they  have  found  as  a  fact  that  the 
company  were  paying  interest  or  rental  at  4  per 
cent,  upon  125,0002.  and  upon  240,0002.  So  far 
from  looking  upon  that  as  a  finding  of  fact,  I 
think,  when  they  mentioned  that  they  merely 
mentioned  that  as  showing  what  had  guided  them 
in  arriving  at  the  conclusion  of  figures  to.  which 
they  had  arrived — "  We  have  not  adopted  this 
mode" — that  is,  the  parochial  prinoiple — "but 
have  been  guided  by  the  fact  that  the  appellants 
do  in  fact  pay  interest  upon  the  sum  of  125,0002. 
in  the  Acts  of  Parliament  relating  to  this  line 
and  referred  to  in  the  course  of  the  hearing  of 
this  appeal,  and  interest  upon  the  further  sum  of 
240,0002.  spent  by  them,  as  stated  by  their  counsel 
in  finishing  the  fine,  both  which  classes  of  interest 
we  consider  to  be  in  the  nature  of  rent."  That  is 
not  a  finding  of  fact.  That  is  an  opinion, 
and  that  is  the  very  ground  upon  which  this 
appeal  is  founded,  or  the  principal  ground  upon 
which  this  appeal  is  founded.  Are  tney  right  in 
looking  upon  that  as  rent  which  is  paid  by  the 
appellant  company  at  the  present  time  P  In  my 
judgment  it  is  the  same  case  as  we  had  yesterday — 
the  case  of  the  Great  Central  Railway  Company  v. 
Banbury  Union.  It  is  not  a  rent.  What  it  was  in 
reality  when  worked  out  is  the  cost  of  construc- 
tion of  the  line,  nothing  more  or  less,  call  it  what 
you  like  in  the  history  of  the  making  of  the  line. 
Part  of  the  time  it  is  treated  as  rent  and  so  forth, 
but  it  was  in  fact  simply  and  solely  the  cost  of 
ooDstru3tion  of  the  line — namely,  240,0002.  and 
125,0002.  That  being  so,  then  comes  the  question, 
What  is  the  proper  principle  upon  which  this 
piece  of  line  should  be  rated  P  I  can  only  repeat 
what  I  said  yesterday.  I  have  to  look  at  the 
hypothetical  tenant,  and  ask  what  would  the 
hypothetical  tenant  give  for  it.  Upon  that  there 
is  a  finding  and  a  direct  finding  of  fact  by  the 
sessions  in  par.  11  of  the  case,  in  which  it  is  said 
that  "  none  of  the  other  companies  connecting 
with  the  railway — namely,  the  Great  Eastern,  the 
Great  Northern,  or  the  Midland — would  pay  any 
higher  sum  by  way  of  rent  than  was  represented 
by  the  parochial  method,  nor  would  they  work  it 
on  a  fixed  proportion  of  gross  earnings."  That 
being  so,  that  eliminated  everybody  from  any 
competition  that  there  might  have  been.  It 
might  have  been  to  the  interest  of  one  of  those 
lines  to  have  given  more  than  another,  but  they 
were  not  competitors  for  it,  and  therefore  they 
seem  to  me  not  to  come  under  what  was  said  in 
the  case  of  Reg.  v.  London  and  North- Weetem 
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Railway  Company  (ubi  sup.)  by  Blackburn,  J., 
who  stated  that  if  there  are  competitors  that  is 
a  matter  to  be  taken  into  account.  No  doubt  it 
is.  It  is  a  matter  of  considerable  importance  to 
find  whether  there  would  be  other  competitors 
or  not.  But  the  case  here  distinctly  shows  that 
there  are  no  competitors,  and  that  the  only 
persons  to  take  the  line  would  be  the  appellants. 
Therefore,  I  think — and  here  it  is  on  the  same 
ground  as  the  case  we  decided  yesterday — that 
fiie  rateable  value  would  be  that  which  the 
hypothetical  tenant  would  give,  and  that  would 
be  upon  the  parochial  system.  I  need  not  deal 
with  the  figures.  They  come  out  at  150Z.  rate- 
able value  per  mile  instead  of  3752.  The  only 
other  matter  to  deal  with  is  a  matter  which  we 
dealt  with  yesterday  in  the  Great  Central  Railway 
Company  v.  Banbury  Union.  It  is  the  contention 
of  the  respondents  "That  the  letting  value  or 
rateable  value  of  a  parochial  section  of  a  line  of 
railway  extending  into  several  parishes  was  not 
necessarily  limited  or  measured  by  the  profits 
resulting  from  the  receipts  and  expenses  in  the 
particular  parish,  and  that  the  appellants  by 
occupying  the  said  line  from  Bletchley  to  Bedford 
running  through  the  parish  of  Aspley  Guise 
secured  traffic  and  earned  profits  on  other  parts 
of  their  system,"  and  so  forth.  That  seems  to 
me  to  be  entirely  disposed  of  by  the  case  to  which 
our  attention  has  been  called  of  the  Great 
Western  Railway  Company  v.  Churchwardens  of 
Uminster  (unreported).  That  was  the  only  point 
dealt  with  by  Lord  Field.  He  says :  "  I  thought 
this  case  had  been  decided  twenty  years  ago," 
and  very  little  discussion  took  place  upon  it,  and 
it  seems  to  have  been  agreed  by  all  parties. 
Mr.  Grantham,  who  was  counsel  on  the  other 
side,  does  not  seem  to  have  offered  any  great 
resistance  to  it,  and  it  was  held  that  that  prin- 
ciple had  no  application.  Perhaps  there  is  no 
subject  in  which  it  is  possible  to  find  so  many 
contradictory  judgments  as  in  the  case  of  rating. 
I  do  not  think  any  man  had  greater  experience  in 
matters  of  the  kind  than  Lord  Field,  and  he 
described  the  cases  in  which  he  had  been  on  the 
one  side  and  on  the  other,  but  the  greater  number 
of  cases  have  decided  that  that  system  has  no 
operation.  Therefore,  under  the  circumstances, 
looking  at  the  facts,  this  365,0002.,  in  my  judg- 
ment, really  was  the  cost  of  construction  of 
the  line,  and  would  not  enter  into  the  con- 
sideration of  the  rateable  value  of  the  line  at 
the  present  moment.  I  think  the  sessions  were 
wrong. 

Ridley,  J. — I  agree.  I  think  that  if  the 
annual  payment  created  by  sect.  27  of  the  Act  of 
Parliament  is  to  be  taken  into  consideration — 
which  is  extremely  doubtful — but  assuming  it  to 
be  taken  as  rent,  still  it  is  not  to  be  accepted  as 
the  rent  which  a  tenant  from  year  to  year  would 
give  for  the  railway  under  the  Parochial  Assess- 
ments Act,  unless  there  be  evidence  to  show  that 
such  tenant  of  the  line  would  in  point  of  fact 
make  such  payment.  In  the  Bedford  case  (ubi 
sup.)  there  was  such  evidence,  and:  the  payment 
in  question  in  that  case  was  therefore  allowed  by 
the  court  to  be  the  proper  rent.  Here  the  evi- 
dence is  that  the  tenant  would  not  give  so  large 
an  amount,  but  would  give  no  more  than  the 
figure  arrived  at  by  the  parochial  principle.  Our 
decision  to-day  is  in  accordance  with  that  case, 
and  with  the  Great  Central  case  in  which  judg- 


ment was  given  yesterday.  The  order  of  this 
court  ought  not  to  be  drawn  up  until  we  have 
the  amended  order  of  the  Oourt  of  Quarter 
Sessions. 

Appeal  allowed  with  costs,  including  costs  in 
the  Quarter  Sessions.    Leave  to  appeal. 

Solicitor  for  the  appellants,  C.  de  J.  Andrewes. 

Solicitors  for  the  respondents,  Grossman, 
Prichard,  Crossman,  and  Block,  for  Alfred  T. 
Trethewy,  Ampthill. 


Thursday,  Dec.  14, 1905. 

(Before  Lord  Alverstone,  C.J.,  Law&ance 
and  Ridley,  JJ.) 

Davieb  (app.)  v.  Seisdon  Union  (Assessment 
Committee)  and  others  (reaps.)  (a) 

Rating — Poor  rate — Sewerage  farm—Construction 
by  sewerage  board  of  sewage  works  and  plant  on 
farm — Farm  let  to  tenant  at  fair  rent — Basis  of 
rating  farm — Right  of  rating  authority  to 
include  the  value  of  facilities  to  board. 

A  sewerage  board,  constituted  by  Act  of  Parlia- 
ment for  dealing  with  the  sewage  of  a  district, 
purchased  a  farm  which  they  converted  into  a 
sewerage  farm,  and,  after  spending  a  consider* 
able  sum  of  money  in  constructing  on  the  farm 
certain  works  and  plant  for  carrying  the  sewage 
from  their  mains  and  distributing  it  over  the 
farm,  they  let  the  farm  as  a  sewerage  farm  on  a 
tenancy  from  year  to  year  to  a  tenant  at  a  rent 
which  was  a  fair  rent  for  the  advantages  which 
the  tenant  got  under  his  lease,  including  the 
value  of  the  sewage,  and  more  than  it  would  have 
been  if  the  tenant  had  not  got  the  manurial  value 
of  the  sewage. 

Under  the  lease  the  tenant  was  bound  so  to  use  the 
farm  and  to  give  such  facilities  to  the  board  as 
would  enable  them  to  carry  out  their  statutory 
duties  in  disposing  of  the  sewage,  and  during 
the  tenancy  the  board  continued  to  discharge 
their  sewage  on  to  the  farm  by  means  of  de 
works  and  plant  on  the  farm. 

Upon  the  assessment  to  poor  rate  of  the  heredita- 
ments in  the  hands  of  the  tenant,  including  the 
agricultural  land  and  the  works  and  plant 
thereon : 

Held,  that  the  rent  paid  by  the  tenant  under  the 
lease  was  the  best  evidence  of  what  a  hypothetical 
tenant  would  give  for  the  sewerage  farm  as  it 
stood,  and  that  that  rent  was  therefore  the  true 
basis  upon  which  the  hereditaments  in  the  hands 
of  the  tenant  should  be  rated,  and  that  beyond 
that  sum  there  ought  not  to  be  included  in  the 
assessment  any  sum  as  representing  the  annual 
value  of  the  advantages  and  facilities  accruing 
to  the  sewerage  board  from  the  fact  that  the 
farm  afforded  them  the  means  o)  disposing  of 
the  sewage  and  thereby  enabled  them  to  perform 
their  statutory  duties. 

Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Stafford  upon  the  hearing  of  an 
appeal  by  them  at  Stafford  on  the  19th  Oct  1904, 
wherein  Edward  Davies  was  the  appellant  and  the 
assessment  committee  of  Seisdon  Poor  Law  Union 
and  the  parish  council  of  the  parish  of  Kinver 
were  the  respondents. 

The  appeal  was  against  a  poor  rate  for  the 
parish  of  Kinver  made  on  the  2nd  May  1904,  in 

(a)  Reported  by  W.  W.  Ore,  E»q.,  Banirter-at-lAW. 
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which  rate  or  assessment  the  appellant,  Edward 
Davies,  was  rated  or  assessed  in  respect  of  land, 
house,  buildings,  sewerage  works  and  plant,  occu- 
pied by  him  at  Whittington  Hall  Farm,  in  the 
parish  of  Kinver  in  the  Seisdon  Union,  in  the  sum 
of  3362.  15«.  for  agricultural  land,  and  3372.  for 
buildings  not  being  agricultural  land,  as  the 
rateable  value  thereof 

The  rate  and  assessment  appealed  against,  so 
far  as  material,  appeared  in  the  rate  book  as 
follows : 

Name  of  occupier,  Davies,  Edward. 

Name  of  owner,  Upper  Stonr  Valley  Main  Sewerage 
Board. 

Description  of  property  rated,  Land,  House,  Buildings, 
Sewerage  Works  and  Plant. 

Name  and  situation  of  property,  Whittington  Hall 
Harm. 

Estimated  extent,  433a.  Or.  33p. 
Gross  estimated  rental,  7881. 
Bateable  valne  of  agricultural  land,  3361.  15s. 
Bateable  value  of  buildings  and  other  hereditaments 
not  being  agricultural  land,  8371. 

Upon  the  hearing  of  the  appeal  it  was  ordered 
that  the  gross  estimated  rental  of  7882.,  and  the 
rateable  values  of  3362. 15s.  for  agricultural  land 
and  3372.  for  buildings  not  being  agricultural  land, 
should  be  reduced  to  4792.,  as  the  gross  estimated 
rental,  and  3802.  as  the  rateable  value  of  the 
agricultural  land,  and  462.  as  the  rateable  value 
of  the  buildings  and  other  hereditaments  not  being 
agricultural  Land,  and  that  the  rate  book  be 
amended  accordingly,  and  that  the  appeal  be 
allowed  with  costs,  subject  to  this  case. 

The  Whittington  Hall  Farm  and  the  houses, 
buildings,  and  sewerage  works  thereon,  except 
a  small  portion  of  land  in  the  parish  of 
Wolverley  rated  at  a  gross  estimated  rental  of  32. 
and  a  rateable  value  of  22.  15*.,  were  situated 
within  the  parish  of  Kinver,  and  belonged  to  the 
Upper  Stour  Valley  Main  Sewerage  Board, 
which  was  a  sewerage  board  duly  constituted 
by  statute  for  the  purpose  of  dealing  with  the 
sewage  from  the  following  districts  or  places — 
namely,  the  Netherton  and  Woodside  wards  of 
the  borough  of  Dudley,  the  Rowley  Regis,  Lye  and 
Wollesoote  and  Quarry  Bank  urban  districts 
and  certain  parishes  in  the  Halesowen  Rural 
District,  all  of  which  were  situated  outside  the 
parish  of  Kinver  and  the  Seisdon  Union,  and 
are  hereinafter  collectively  referred  to  as  "the 
district."  The  district  was  defined  by  a  pro- 
visional order,  which  was  confirmed  by  the  Local 
Government  Board's  Provisional  Orders  Con- 
firmation (No.  7)  Act  1892,  and  the  Upper  Stour 
Valley  Main  Sewerage  Board  is  hereinafter 
referred  to  as  "  the  sewerage  board." 

For  the  purposes  of  carrying  out  the  duties 
imposed  upon  them,  the  sewerage  board  acquired 
the  Whittington  Hall  Farm  mentioned  in  the  rate, 
which  farm  was  let  in  the  manner  hereinafter 
mentioned  to  the  appellant  Edward  Davies. 

After  the  farm  was  so  acquired  it  was  con- 
verted by  the  sewerage  board  into  a  sewerage 
farm  for  the  purpose  of  dealing  with  the  sewage 
of  the  district,  and  for  this  purpose  the  sewerage 
board  laid  down  and  constructed  upon  the  farm 
carriers,  distributors,  catchpits,  and  sluices,  con- 
sisting of  brick  or  pipe  channels  and  appliances 
(hereinafter  called  "  the  plant ").  The  plant  was 
constructed  under  and  upon  the  surface  of  the 
farm  for  carrying  the  sewage  from  the  mains  of 


the  sewerage  board  to  suitable  places  and  dis- 
posing thereof  on  the  farm.  The  sewage  brought 
to  the  farm  by  the  sewerage  board  was  distri- 
buted upon  the  farm  by  means  of  the  plant,  and 
was  there  dealt  with  by  the  system  known  as  the 
broad  irrigation  system. 

The  sewerage  board  had  spent  in  laving 
down  and  equipping  the  plant  and  in  making 
roads  on  the  farm  (in  addition  to  the  cost  of  the 
farm)  the  sum  of  89622.  or  thereabouts.  The 
sewerage  board  were  able  to  borrow  this  money 
at  a  rate  of  3£  per  cent,  per  annum. 

The  Whittington  Hall  Farm  contained  about 
433  acres  3  roods  and  17  perches  or  thereabouts, 
in  the  parish  of  Kinver,  and  1  acre  3  roods 
in  the  parish  of  Wolverley,  and  had  been  let  to 
the  appellant  by  the  sewerage  board  and  the 
former  owners  thereof  for  many  years.  By  a 
lease  dated  the  16th  March  1903  the  rent  was 
fixed  at  4602.  per  annum.  By  an  agreement 
dated  the  27th  Feb.  1904  the  rent  was  in  March 
1904  increased  to  the  sum  of  4902.  per  annum, 
and,  subject  to  this  variation  in  the  rent,  the 
tenancy  was  and  still  is  continued  upon  the 
terms  of  the  lease  so  far  as  the  same  are  applic- 
able to  a  tenancy  from  year  to  year. 

The  sewerage  board  were  duly  rated  in  respect 
of  the  whole  of  their  premises,  mains,  and 
works  (used  in  dealing  with  their  sewage)  other 
than  the  plant  upon  the  farm. 

The  sewerage  board  were  at  one  time  rated 
in  respect  of  the  plant  (on  the  farm),  but  upon 
appeal  to  quarter  sessions  the  rate  was  amended, 
upon  the  ground  that  the  sewerage  board  were 
not  in  occupation  of  the  plant,  but  that  the  plant 
was  in  the  occupation  of  the  tenant  of  the  farm. 

In  a  subsequent  rate  the  present  appellant, 
as  tenant  of  the  farm,  was  rated  separately  for 
the  plant,  under  the  heading  "  sewage  works  and 
plant,"  in  the  sums  of  3642.  gross  estimated 
rental  and  2912.  5«.  0c2.  rateable  value,  as  for 
"  buildings  and  other  hereditaments  not  being 
agricultural  land/'  But,  on  an  appeal  to  quarter 
sessions,  which  was  by  consent  referred  to  Mr. 
A.  T.  Lawrence,  K.G.  as  arbitrator,  the  rate  was 
ordered  to  be  amended  by  striking  out  the  assess- 
ment. 

The  sewerage  board  during  the  tenancy  of 
the  appellant  continued  to  discharge  their  sewage 
by  means  of  the  plant  on  to  the  farm,  and  thereby 
were  enabled  to  perform  their  statutory  duties. 
The  rent  payable  by  the  appellant  under  the 
lease  was  fixed  after  negotiation,  and  was  a  fair 
rent  for  the  advantages  which  the  appellant  got 
under  the  lease,  including  the  value  of  the  sewage. 
The  rent  was  more  than  it  would  be  if  the  appel- 
lant did  not  get  the  manurial  value  of  the 
sewage. 

It  was  contended  before  the  justices  by  the 
appellant  that  the  hereditament  must  be  assessed 
as  it  stood  in  the  hands  of  the  appellant,  and 
that  the  rate  must  be  made  upon  the  basis  of 
the  rent  which  a  tenant  might  reasonably  be 
expected  to  give  for  the  farm  as  a  sewage  farm, 
and  that  the  best  evidence  of  such  rent  was  the 
actual  rent  which  the  appellant  paid  under  the 
lease,  and  that  the  respondents  ought  not  to 
include  in  the  assessment  (as  they  had  done)  any 
sum  which  represented  the  annual  value  of  the 
advantages  accruing  to  the  sewerage  board  (over 
and  above  the  rent  of  the  farm)  in  respect  of 
the  facilities  afforded  to  them  by  the  user  of  the 
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farm  as  a  sewage  farm  for  the  performance  of 
their  statutory  duties. 

The  respondents,  on  the  other  hand,  con- 
tended that  to  assess  the  appellant  on  the  basis 
of  the  actual  money  paid  under  the  lease  was  to 
treat  the  farm  merely  as  an  agricultural  holding, 
and  to  leave  out  of  account  the  fact  that  under 
the  terms  of  the  lease  the  appellant  was  bound 
to  so  use  the  farm,  and  by  and  upon  it  to  give 
such  facilities  to  the  sewerage  board  as  to  enable 
them  to  carry  out  their  statutory  duties,  for  which 
facilities  they  would  be  willing  to  pay  ;  that  the 
farm  in  the  hands  of  the  sewerage  board  would 
be  equal  in  value  to  the  money  paid  by  the 
appellant,  plus  the  annual  value  of  such  facilities, 
and  that  in  the  hands  of  the  tenant  the  value  of 
the  obligations  imposed  by  the  lease  upon  the 
tenant  (which  would  equal  the  value  of  those 
facilities)  must  be  added  to  the  actual  money  paid 
by  the  appellant  for  the  purpose  of  arriving  at  the 
rateable  value  of  the  farm. 

The  court  of  quarter  sessions  held  that  the 
actual  sum  paid  by  the  appellant  was  the  true 
basis  upon  wnioh  the  hereditaments  should  be 
rated,  and  that  they  ought  not  to  take  into 
account  the  annual  value  of  the  advantages  and 
facilities  accruing  to  the  sewerage  board  in  con- 
nection with  the  plant,  and  they  reduced  the  rate 
accordingly 

The  question  for  the  opinion  of  the  court  was : 

Whether  the  justices  in  quarter  sessions  ought 
to  have  taken  into  consideration,  beyond  the 
sum  payable  by  the  tenant  as  agricultural  tenant 
under  the  lease,  the  fact  that  the  farm  afforded 
a  means  of  disposing  of  the  sewage  of  the 
sewerage  board,  and  thereby  enabled  them  to 
fulfil  their  statutory  duties  in  that  behalf. 

If  the  court  should  answer  the  question  in  the 
affirmative,  the  order  was  to  be  quashed,  and  the 
court  should  make  such  order  therein  as  the  court 
should  think  fit;  but  if  the  court  should  answer 
the  question  in  the  negative,  the  order  of  quarter 
sessions  was  to  be  affirmed. 

By  art.  ziii.  of  the  Upper  Stour  Valley  Main 
Sewerage  District  Provisional  Order  for  forming  a 
united  district  under  sect.  279  of  the  Public 
Health  Act  1875,  which  was  confirmed  bv  the 
Local  Government  Board's  Provisional  Orders 
Confirmation  (No.  7)  Act  1892  (55  &  56  Yict. 
o.  oxoviii.)it  was  provided: 

The  purposes  for  whioh  the  United  District  is  formed 
are  the  purchase  of  lands,  and  making,  ereoting,  main- 
taining, and  working  snob  main  sewers,  works, 
maohinery,  and  plant  as  may  be  required  for  conveying 
sewage  from  the  several  constituent  districts  to  a  con- 
venient place  or  places  where  it  may  be  purified,  and  for 
purifying  tbe  same,  by  preoipitation  and  filtration,  or 
otherwise,  in  such  manner  that  it  may  be  discharged 
into  any  stream,  river  or  wateroourse  without  breach 
of  the  Rivers  Pollution  Prevention  Aot  1876,  or  of  any 
other  provisions  of  the  law.     .    .    . 

The  indenture,  made  on  the  16th  March  1903 
between  the  sewerage  board  and  the  appellant  as 
lessee,  recited  that  the  board  had  been  constituted 
for  the  purposes  mentioned  in  art.  13  of  the 
order,  and  that  it  had  been  agreed 

That  the  lessee  being  acquainted  with  sewage  farming 
shall  and  that  he  does  hereby  admit  that,  so  far  as  it 
relates  to  unexhausted  manures  and  the  consumption  of 
feeding  stuffs  and  also  to  the  use  and  employment  of 
sewage  matter,  the  Agricultural  Holdings  Aot  188S  does 
not  and  shall  not  apply  to  tbe  holding  under  this  lease, 


and  that  at  the  termination  thereof  no  compensation 
shall  be  due  in  respect  of  each  matters, 

And  the  indenture  witnessed  that  in  consideration 
of  the  rent  and  covenants  thereinafter  reserved 
and  contained,  and  on  the  part  of  the  lessee  to  be 
paid  and  performed,  the  board  thereby  demised 
and  leased  unto  the  lessee  all  the  farm  called 
Whittington  Farm,  exceptant  always  reserved 
unto  the  board  (amongst  other  things)  free  and 
uninterrupted  ingress,  egress,  and  regress  for  the 
board,  their  surveyor,  servants,  and  workmen 
over  the  land  for  the  purpose  of  repairing, 
or  erecting  any  of  their  machinery,  buildings, 
works  and  conveniences  on  the  lands  as  might 
thereafter  be  requisite  or  desirable 

To  hold  the  said  lands  and  premises  with  the  appur- 
tenances thereto  belonging  or  appertaining  unto  the 
lessee,  his  executors,  administrators,  and  permitted 
assigns  as  from  the  25th  day  of  March  1903  for  a  term 
of  one  year,  determinable,  nevertheless,  as  hereinafter 
mentioned,  yielding  and  paying  therefor  the  rent  of  4601. 
for  the  year,  free  and  dear  of  all  deductions  and  out- 
goings (exoept  tithe  land  tax  and  landlord's  property 
tax)  and  payable  on  the  29th  day  of  September  1903  or 
immediately  on  the  determination  of  this  lease  or 
tbe  tenancy  thereunder,  in  the  event  of  the  tame 
being  determined  by  re-entry  under  the  pro?iio 
in  that  behalf  hereinafter  contained.  [Then  then 
was  a  proviso  for  re-entry  in  certain  events.] 
And  that  the  lessee  would  at  all  times  keep  the  lauds 
well  cultivated  and  oropped  in  a  skilful  manner  aia 
sewage  irrigation  farm,  and  also  would  at  all  times  during 
the  term  in  a  proper  and  skilful  manner  as  a  sewage 
irrigation  farmer  and  to  the  satisfaction  of  the  surveyor 
irrigate  and  manure  the  lands  and  utilise  all  suoh  sewage 
and  bo  wage  water  as  might  be  during  the  tenancy  de- 
livered thereon  by  the  board  so  that  the  same  sewage 
and  sewage  water  might  be  freed  from  all  exorementi- 
tious  or  other  foul  or  noxious  matter  and  clarified  and 
purified  and  kept  inodorous  by  application  to  the  land  in 
such  manner  that  they  might  properly  be  discharged  by 
the  lessee  into  any  stream,  river,  or  wateroourse  without 
breach  of  the  provisions  of  the  law  for  the  time  being, 
aad  so  that  suoh  sewage  and  sewage  water  might  not  at 
any  time  be  or  become  injurious  to  health  or  a  damage 
or  annoy  anoe  to  any  person  whatsoever ;  that  the  leasee 
should  keep  the  premises  in  repair,  and  chat  he  would 
from  time  to  time,  during  the  term,  receive  and  pass  and 
distribute  on  the  lands  all  the  sewage  and  Bftwage  water 
whioh  should  be  delivered  upon  the  lands  by  the  board 
and  use  and  dispose  of  the  same  in  manner  thereinbefore 
provided,  and  that  the  lessee  would  at  his  own  ootts  and 
oharges  take  charge  of  and  keep  the  outfall  carrier,  dis- 
tributing carriers,  main  drains,  Ac.  flushed  and  freed 
from  obstructions,  and  keep  clean  and  oiled  the  turbine 
and  pumping  machinery,  and  keep  clean  the  sluiees, 
pipes,  and  carriers  on  the  lands ;  and  also  would  not 
commit  or  permit  any  publio  or  private  nuisance  on  the 
demised  premises,  and  would  at  all  times  during  the  term 
keep  the  board  indemnified  against  all  actions,  suits, 
oostB,  claims,  and  demands  whatsoever,  both  legal  and 
equitable,  arising  from  the  breach  of  the  lessee's  cove- 
nants which  should  be  brought  against  the  board  by 
reason  of  any  nuisance,  damage,  or  annoyance  caused 
by  the  sewage  or  sewage  water  or  the  odours  arising 
therefrom,  from  the  time  suoh  sewage  or  sewage  water 
should  oome  upon  the  lands  until  they  should  be  duly 
and  properly  discharged  free  from  noxious  matter  into 
some  stream  or  river. 


By  an  indenture  of  the  27th  Feb.  1904  it 
recited  that  it  had  been  agreed  between  the 
parties  that  the  tenancy  of  the  farm  should  be 
continued  from  the  expiration  of  the  former  lease 
upon  the  terms  thereof  so  far  as  the  same  were 
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applicable  to  a  tenancy  from  year  to  year,  subject 
to  the  alterations  herein  contained,  and  the  board 
agreed  to  let,  and  the  leasee  agreed  to  take,  the 
farm  upon  a  tenancy  from  year  to  year,  com- 
mencing from  the  25th  March  1904  and  determin- 
able at  the  end  of  any  year  by  six  months'  notice 
to  quit  given  by  either  party,  at  the  yearly  rent 
of  490L  payable  by  equal  half-yearly  payments, 
and  subject  to  and  with  the  benefit  of  the 
provisoes,  covenants,  and  conditions  contained  in 
the  former  lease,  so  far  as  the  same  were  applic- 
able to  the  tenancy  from  year  to  year  nnder  this 
agreement.  * 

The  Parochial  Assessments  Act  1886  (6  &  7 
Will.  4b,  c.  96)  provides : 

Sect.  1.  Whereas  it  is  desirable  to  establish  one 
uniform  mode  of  rating  for  the  relief  of  the  poor 
throughout  England  and  Wales,  and  to  lessen  the  ooBt 
of  an  appeal  against  an  unfair  rate:  Be  it  enacted, 
that  ...  no  rate  for  the  relief  of  the  poor  in 
England  and  Wales  shall  be  allowed  by  any  justices,  or 
be  of  any  force,  which  shall  not  be  made  upon  an 
estimate  of  the  net  annual  value  of  the  several  here- 
ditaments rated  thereunto ;  that  is  to  say,  of  the  rent 
at  which  the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenant's  rates  and 
taxes,  and  tithe  commutation  rentoharge,  if  any,  and 
deducting  therefrom  the  probable  average  annual  cost 
of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  iu  a  state  to  command  such 
rent  provided  always,  that  nothing  herein  contained 
shall  be  construed  to  alter  or  affect  the  principles  or 
different  relative  liabilities  (if  any)  according  to  which 
different  kinds  of  hereditaments  are  now  by  law 
rateable. 

Alexander  Glen,  K.C.  (Dutwrnal  with  him)  for 
the  assessment  committee  of  Seisdon  Union.— 
The  quarter  sessions  were  wrong  in  not  including 
in  the  assessment  the  annual  value  of  the  facili- 
ties to  the  sewerage  board  whereby  they  were 
enabled  to  carry  out  their  statutory  duties.  This 
case  is  similar  to  the  case  of  Beg*  v.  Bhymney 
Railway  Company  (L.  Rep.  4  Q.  B.  276).  There 
the  owners  of  docks  and  wharves  let  the  wharves 
to  a  railway  company,  and  by  the  agreement 
certain  wharfage  dues  were  reserved  to  the  land- 
lords, and  were  paid  direct  to  them  by  the  owners 
or  consignees  of  the  goods,  and  it  was  held  that 
the  railway  company,  as  sole  occupiers  of  the 
wharves,  were  liable  to  be  assessed  to  the  poor 
rate  in  respect  of  the  full  rateable  value  of  the 
premises,  including  the  wharfage  dues,  without 
regard  to  the  amount  of  benefit  which  they 
themselves  derived  from  the  occupation.  Mellor, 
J.,  in  delivering  the  considered  judgment  of 
the  court,  said  (at  p.  282):  "If  the  trustees 
had  made  no  demise  of  the  wharves,  but 
had  themselves  remained  in  possession  of 
them,  as  well  as  in  receipt  of  the  wharfage 
dues,  they  would  have  been  rateable  in 
respect  of  the  entire  value  of  the  wharves,  taking 
into  account  the  dues  in  question.  So,  if  the 
trustees  had  included  in  their  demise  to  the 
appellants  the  right  of  receiving  the  wharfage 
dues,  the  appellants,  even  though  liable  to  pay 
an  increased  rent  equal  to  the  amount  of  the  dues, 
would  in  like  manner  have  been  rateable  for  the 
entire  value  of  the  wharves  as  enhanced  by  the 
dues";  and,  speaking  of  another  case,  he  said 
(at  p.  283) :  "  We  then  pointed  out  the  fallacy 
of  confounding  the  rateable  value  of  the 
property  occupied  with  the  remunerative  value  to 


the  particular  occupier."    That  is  precisely  the 
case  here.    If  this  sewerage  board  had  not  made 
any  demise  of  this  farm  to  the  appellant,  but  had 
remained .  in  occupation  of  it  themselves,  they 
would  have  been  rateable  in  respect  not  only  of 
the  agricultural  land,  but  of  the  entire  heredita- 
ment consisting  of  land,   buildings,  and  plant. 
The  quarter  sessions  have  confounded  the  re- 
munerative value  to  the  particular  occupier  with 
the  rateable  value  of  t  he  property.    This  heredita- 
ment was  not  merely  an  agricultural  farm;  it 
was  a  hereditament  created  for  the  purpose  of 
getting  rid  of  the  sewage,  and  not  merely  to  grow 
grass.    It  is  a  mixed  hereditament ;  there  is  the 
irrigated  land,  which  is  useful  to  the  farmer,  and 
there  are  the  works.    The  tenant  in  this  case  is 
not  to  be  taken  as  in  the  position  of  the  hypo- 
thetical tenant.    Suppose  this  farm  were  in  the 
market  without  these  works  upon  it,  and  suppose 
there  were  the   hypothetical   landlord  and   the 
hypothetical  tenant  of  it,  then,  if  the  sewerage 
board  were  the  hypothetical  tenant,  what  would 
they  have  to  pay  r    They  would  have  to  pay  an 
agricultural  rent  to  begin  with,  and  then  they 
would  have  to  start  to  construct  these  works; 
if  the  sewerage  board  were  unable  to  come  to 
terms  with  their    hypothetical    landlord    they 
would  have  to  go  elsewhere  and  pay  an  agri- 
cultural rent,  pins  the  2912.,  which  represents 
the  interest  on  the  cost  of  the  works.    So  that 
what  the  sewerage   board  as  the   hypothetical 
tenant  of  this  farm  would  have  to  pay  would  be 
the  agricultural  rent,  plus  a  percentage  on  the 
cost  of  the  works  which  would  be  required.    That 
is  what  the  hypothetical  tenant  would  give  if  the 
hypothetical  tenant  were   the  sewerage  board. 
Now,  suppose  that  the  hypothetical  tenant  were 
not  the  sewerage  board,  but  some  other  person, 
then  in  the  first  place  be  would  pay  at  least  an 
agricultural  rent  and  he  would  get  from  the 
sewerage  board  a  sum  for  getting  rid  of  the 
sewage  for  them ;   that  sum  he  would  get  from 
the  board,  and  he  would  have  to  pay  to  the  hypo- 
thetical landlord  so  much  for  that  privilege.    The 
sum   that    the  tenant  would  receive  from  the 
sewerage  board  for  erecting   these  works  and 
getting  rid  of  the  sewage  for  the  board  would  be 
the  percentage  on  what  it  would  cost  the  sewerage 
board  to  construct  the  workB  themselves,  and  this 
extra  sum  would  go,  in  addition  to  the  agri- 
cultural rent,  as  rent  to  the  hypothetical  landlord. 
In  this  case  also  the  hypothetical  landlord  would 
receive  from  the  hypothetical  tenant  the  agri- 
cultural rent  plus  a  percentage  on  the  cost  of  the 
works.    The  rent  which  the  tenant  pays  under 
the  lease  is  not  the  conclusive  test  as  to  the  rent 
which  the  hypothetical  tenant  would  give ;  that 
would  be  treating  the  hereditament  merely  as  an 
agricultural  farm,  which  it  is  not,  and  would  be 
leaving  out  of  account  the    fact  that   in    the 
lease  there  are  many  restrictions  imposed  upon 
the    tenant,    and,    if    these    were    removed,    a 
higher  rent  would  be  obtainable.    The  question 
is  as  to  the  value  of  the  rateable  hereditament, 
and  it  has  a  value  in  part  from  the  selling  of 
the  grass  and  in  part  from  these  works.    He 
referred  to 

Leicester  Corporation  v.  Beaumont  Leys  Church' 
wardens,  70  L.  T.  Rep.  659. 

W.  C.  Byde  and  H.  B.  Ward,  for  the  appellant, 
were  not  called  upon. 
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Lord  Alvebstone,  C.J.— In  my  opinion  the 
points  that  have  been  raised  by  counsel  for  the 
Seisdon  Union  are  points  which  have  been  nega- 
tived by  many  decisions  for  a  long  series  of  years, 
and  to  adopt  them  would  be  to  upset  the  prin- 
ciples of  rating  which  have  been  now  recognised 
certainly  for    a    generation.     The    standard  of 
rating  is  in   the  Parochial  Assessments  Act  of 
1836,  "  The  rent  at  which  the  same  " — that  is,  the 
hereditaments — "  might  reasonably  be   expected 
to  let  from  year  to  year  free  of  all  usual  tenant's 
rates  and   taxes   and  tithe  commutation    rent- 
charge,  if    any,  and    deducting   therefrom    the 
probable  average    annual  cost  of    the    repairs, 
insurance,  and  other  expenses,  if  any,  necessary 
to  maintain  them  in  a  state  to  command  such 
rent."    In  this  case  it  appears,  from  the  state- 
ment of  facts,  that  the  assessment  committee 
first  rated  the  sewerage  authority,  the  sewerage 
board,  in  respect  of  these  mains  and  carriers,  and 
the  Court  of  Quarter  Sessions  decided  (and  it 
must  be  taken  for  the  purpose  of  this  case  to 
be   rightly  decided,  because  that   decision  was 
acquiesced  in  and  there  is  no  suggestion  that  it 
was  wrong)  that  the  sewerage  board  were  no 
longer  in  occupation  of  these  conduits,  and  that 
therefore  their  lessee  was  the  person  to  be  rated 
in  respect  thereof.    Thereupon  the  next  thing  the 
assessment  committee  did  was  to  rate  the  lessee, 
the  tenant,  at  2912.,  being  the  annual  value  of 
the  buildings  and  hereditaments  not  being  agri- 
cultural land,  which  was  based  upon  the  capital 
cost  of  these  conduits  and  as  interest  thereon. 
Under  no  circumstances  could  that  have  been 
the  right  method  of  rating,  although  capital  cost 
may  be  a  matter  to  be  taken  into  consideration 
under  some  circumstances,  as  has  been  laid  down 
for  many  years.    That  went  before  A.  T.  Law- 
rence, J.  (then  Mr.  A.  T.  Lawrence,  K.C.),  sitting 
as  arbitrator,  and  he  naturally,  and  most  pro- 
perly, struck  the  whole  assessment  out,  and  there 
was  an  end  to  that  method.    Now,  the  assessment 
committee  appear  to  have  said:  "Although  we 
cannot  rate  the  sewerage  board  as  occupiers,  and 
although  we  cannot  rate  you  as  the  tenant  in 
respect  of  those  mains  and  conduits  or  channels, 
we  shall  ask  to  have  exactly  the  same  figure 
added  on  to  the  agricultural  land."     A  more 
extraordinary  attempt  to  violate  the  law  of  rating 
I  have  never  heard  of  for  a  very  long  time.    I 
entirely  agree  with  the  main  part  of  the  argu- 
ment of  counsel  for  the  assessment  committee. 
The  contract  of  lease  is  in  no  way  conclusive ;  it 
is  only  evidence  which  the  sessions  might  have 
found  to  be  quite  wrong.    They  might  have  found 
that    it    was    rent   plus    service — if    that    is  a 
proper  expression — for  merely  receiving  sewage, 
and    they  might    have    said    that   this    tenant 
has    got     a    valuable    occupation     by    means 
of    that,    and   ought   to   pay    more    than   the 
490Z.  a  year  rent.    If  they  had  said  that,  we 
should  have  had  no  right  to  interfere.    But  what 
have  they  found  P    It  is  agreed  that  the  rateable 
hereditament  in  the  occupation  of  the  tenant  is 
not  a  pumping  station,  is  not  a  rising  main,  or 
anything  of  that  kind,  but  is  carriers  which  carry 
the  sewage  about  his  fields  through  which  he 
distributes  it.     What  is  the  value,  not  to  this 
tenant,  but  to  the  hypothetical  tenant,  of  that  P 
It  is  the  right  of  enjoying  the  receipt  of  sewage 
through  those  carriers,  and  to  any  extent  to  which 
his  occupation  is  enhanced  by  that  fact,  it  has  to 


be  taken  into  consideration.    There  are  a  number 
of  cases,  both  reported  and  unreported,  where 
effect  has  been  given  to  that,  and  I  entirely  agree 
with  the  next  argument  for  the  assessment  com- 
mittee that  among  the  tenants,  or  possible  hypo- 
thetical tenants,  would  be  the  sewerage  board, 
who  might  wish  to  make  use  of  this  particular 
method  or  opportunity  of  getting  rid  of  their 
sewage.      Where   I    differ    is,  conceding   those 
propositions,   that  you    are    in  consequence  to 
estimate    the  rental   which    is   to   be    paid   on 
any  different  basis  than   that  which  the  Paro- 
chial  Assessments  Ace  has    laid    down.    Now, 
bearing  in  mind  what  the  Parochial  Assessments 
Act  has  laid  down,  what  do  these  justices  say? 
I  read  pars.  9  and  10,  for  I   have  seldom  seen 
a  case  more  clearly  stated  in  regard  to  a  rating 
matter :  "  The  sewerage  board  during  the  tenancy 
of   the    appellant   continue   to   discharge  their 
sewage  by  means  of  the  said  plant  on  to  the  said 
farm,  and  thereby  are  enabled  to  perform  their 
statutory  duties.      It  is  not  suggested  that  the 
tenant  gets  anything  from   the  board  discharg- 
ing their  statutory   duties.    "  The  rent  payable 
by  the  appellant  under  the  said  lease  was  fixed 
after  negotiation,   and   is   a  fair  rent   for  the 
advantages  which  the  appellant  gets  under  the 
said    lease,    including    the    value   of    the   said 
sewage.    The  said  rent  is  more  than  it  would  be 
if  the  appellant  did  not  get  the  manurial  value 
of  the  said  sewage."    I  understand  that  to  mean 
this :  We  have  considered  that  the  rent  of  the 
agricultural  land  being  as,  4902.  is  a,  plus  a  fair 
amount  which  the  hypothetical  tenant  would  pay 
for  getting  the  sewage  through  these  conduits, 
which,   in    my   judgment,   is   the  right  way  of 
estimating  what  rent  would  be  paid  for  the  use 
by  a  tenant  of  such  conduits.    It  then  proceeds  : 
"  It  was  contended  before  us  by  the  appellant N 
— that  is,  Mr.  Davies,  the  present  respondent— 
"  that   the  hereditament  must  be  assessed  as  it 
stands  in  the  hands  of  the  appellant,  and  that 
the  rate  must   be  made   upon  the  basis  of  the 
rent  which  a  tenant  might  reasonably  be  expected 
to  give  for  the  farm  as  a  sewage  farm."    In  my 
opinion,    that    is    applying    to   this    particular 
case  the  test  in  the  Parochial  Assessments  Act, 
"  and  that  the  best  evidence  of  such  rent  was  the 
actual  rent  which  the  appellant  paid  under  the 
lease."     Whether  it  is  the  best  evidence  or  not 
is  perhaps  only  repeating  what  has  been  said  by 
many  judges,  that  under  ordinary  circumstances 
the  actual  bargain  is  the  best  evidence.    That  it  is 
evidence  nobody  can  dispute.    Then,  "  and  that 
the  respondents  ought  not  to  include  in  the  said 
assessment  (as  they  have  done)  any  sum  which 
represented  the  actual  value  of  the  advantages 
accruing  to  the  said  sewerage  board  (over  and 
above  the  rent  of  the  said  farm)  in  respect  of  the 
facilities  afforded  to  them  by  the  user  of  the  said 
farm  as  a  sewage  farm  for  the  performance  of 
their    statutoiy    duties."      In    one    shape    or 
another,  counsel  for  the  assessment  committee 
has    most  ingeniously    asked   us    to    say   that 
that  which  the  sewerage   board  paid  in  order 
to  get  these  works  constructed,  and  the  interest 
thereon,  have  to  be  taken  into  consideration,  and 
he  cited  the  case  of  Beg  v.  Bhymney  Bailvxnj 
Company    (ubi  sup.).     The  Bhymney  case  has 
absolutely  nothing  to  do  with  this  point.    In  that 
case  the  rates  which  were  in  dispute  arose  from 
the  occupation  of  the  land,  not  from  advantages 
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outside.  It  was  held  that  the  hypothetical  tenant 
must  be  assumed  to  receive  them  all,  and  the  fact 
that  the  real  tenant  only  kept  some  in  his  pocket, 
and  the  landlord  received  the  other  part,  aid  not 
prevent  the  parish  from  having  the  benefit  of  the 
whole.  That  principle  has  been  recognised  over  and 
over  again,  and  it  is  really  the  basiB  of  the  decision 
in  the  case  of  Jones  v.  Mersey  Docks  and  Harbour 
Board  (12  L.  T.  Rep.  643 ;  11 H.  L.  Gas.  443),  in 
which  it  was  decided  that  beneficial  occupation 
might  be  rateable  at  a  fair  amount  quite  indepen- 
dent of  actual  pecuniary  value.  In  my  opinion, 
the  quarter  sessions  have  applied  the  proper  test, 
and  as  far  as  the  questions  of  fact  go  we  nave  no 
right  to  interfere  with  them.  They  have  arrived 
at  their  decision,  following  out  principles  which 
I  believe  this  court  has  often  recognised,  and 
it  seems  to  me  that  the  attempt  of  the  as- 
sessment committee,  who  are  the  appellants  in 
this  court,  has  been  to  endeavour  by  this  argument 
to  get  behind  the  decision  of  the  court  as  to  who 
were  occupiers  of  these  works  and  plant,  and 
behind  a  decision  of  A.  T.  Lawrence,  J.  (then  Mr. 
A.  T.  Lawrence,  K.O.)  in  striking  the  mains  out 
of  the  assessment ;  but,  what  is  much  more  im- 
portant, they  are  also  seeking  to  apply  a  standard 
which,  as  1  believe,  is  negatived  in  scores  of  cases 
which  will  be  found  collected  in  the  ordinary 
books  on  rating.  I  think,  therefore,  that  there  is 
no  ground  for  this  appeal  of  the  assessment  com- 
mittee to  this  court. 

LiAWBANGB,  J. — I  entirely  agree. 

Ridley,  J.— I  agree. 

Appeal  of  the  assessment  committee  dismissed. 
Leave  to  appeal. 

Solicitor  for  the  Seisdon  Union,  Herbert  Taylor, 
Wolverhampton. 

Solicitors  for  the  appellant,  Vennison,  Home, 
and  Co.,  for  George  Green,  Cradley  Heath. 


Friday,  Dec.  15, 1905. 

(Before  Lawrance  and  Ridley,  JJ.) 

Elias   and    another    (apps.)    v.    Dunlop 

(resp.).  (a) 

Revenue — Excise — Retail  sale  of  beer — Licence  for 
one  shop  — "  Soliciting,  taking,  or  receiving 
orders  "  at  unlicensed  premises — Person  who  has 
licence  for  one  shop  soliciting  orders  at  unlicensed 
shop — Liability  for  act  of  servant — Revenue  Act 
1867  (30  &  31  Vict.  c.  90),  s.  17. 

Sect:  17  of  the  Revenue  Act  1867  provides  that : 
"  If  any  person  shall  solicit,  take,  or  receive  any 
order  for  spirits,  wine,  or  other  article,  for  the 
dealing  in,  retailing,  or  selling  whereof  an  excise 
licence  is  by  law  required,  without  having  in 
force  a  proper  excise  licence  authorising  him  so 
to  do,"  he  shall  be  liable  to  a  penalty. 

Held,  that  this  section  requires  a  proper  excise 
licence  to  be  taken  out  with  respect  to  the  shop  or 
premises  at  which  the  soliciting  or  accepting  of 
orders  takes  place,  although  the  person  who  so 
solicits  or  accepts  the  order  is  himself  duly 
licensed  to  deal  %n  or  sell  the  particular  article 
at  other  premises;  and,  consequently,  a  person 
commits  a  breach  of  this  section  who,  although 
he  has  in  force  in  respect  of  one  shop  a  proper 

^  ■    i    i  ■ —  ■   ■     ■  —  -  ■       ■  ...I- 

(0)  Reported  by  W.  W.  OftB,  Esq.,  B*rri«ter-*t-L»w. 


excise  licence  for  the  retail  sale  of  beer  for  con- 
sumption off  the  premises,  solicits  or  accepts, 
either  by  himself  or  by  his  assistant  or  servant, 
at  another  shop,  in  respect  of  which  he  has  no 
such  licence,  orders  for  beer  for  the  selling  whereof 
an  excise  licence  is  required,  which  orders  are  to 
be  forwarded  to  and  to  be  executed  from  the 
licensed  premises,  and  in  such  case  the  licensed 
person  for  whom  the  order  is  accepted  is  equally 
liable  whether  the  order  is  accepted  by  himself  or 
by  his  assistant  in  the  shop. 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Middlesex,  sitting  as  a  court  of  sum- 
mary jurisdiction  at  Edgware,  for  the  Gore 
division  of  the  county. 

The  appellants  (Richard  Elias  and  John  Elias) 
were  summoned  before  the  justices  on  two  sum- 
monses for  offences  alleged  to  have  been  com- 
mitted on  the  23rd  Sept.  1904  and  the  1st  Oct. 
1904  respectively,  in  contravention  of  the  Inland 
Revenue  Act  1867,  s.  17.  Both  the  summonses 
were  heard  by  the  justices  on  the  8th  Feb.  1905, 
and  copies  of  the  same  were  annexed  to  this  case. 

The  respondent  (Dunlop),  who  was  the  infor- 
mant, was  an  Inland  Revenue  officer,  and  the 
appellants  were  grocers  and  provision  dealers 
carrying  on  business  at  two  sets  of  premises  in 
Harrow,  one  set  being  at  Nos.  2  and  3,  Greenhill- 
parade,  the  other  set  being  at  High- street. 

The  charges  made  in  both  summonses  were  the 
same  save  in  respect  of  the  date  of  the  alleged 
offences,  and  were  that  the  appellants  on  the 
23rd  Sept.  and  the  1st  Oct.  1904  respectively, 
being  persons  duly  authorised  by  licences  to  sell 
beer  by  retail  at  certain  premises  in  Harrow,  did 
at  certain  other  premises  not  being  the  premises 
specified  in  any  of  their  licences — to  wit,  at  Nos.  2 
and  3,Greenhill-parade,  Harrow — solicit,  take,  and 
receive  an  order  for  beer  in  a  quantity  less  than 
four  gallons  and  a  half  for  the  retailing  and 
selling  whereof  an  excise  licence  was  by  law 
required,  without  having  an  excise  licence  in  force 
authorising  them  so  to  do. 

The  following  facts  were  proved  or  admitted 
before  the  justices : — 

The  appellants  in  respect  of  their  premises 
at  High-street  held  licences  as  spirit  dealers, 
spirit  retailers  in  bottle,  beer  dealers,  wine  dealers, 
tobacco  dealers,  and  also  a  retail  beer  licence  for 
beer  to  be  consumed  off  the  premises ;  in  respect 
of  their  premises  at  Nos.  2  and  3,  Greenhill-parade, 
they  held  all  the  above  licences  except  the  retail 
beer  licence. 

Both  inside  and  outside  their  premises  at 
Nos.  2  and  3,  Greenhill-parade,  the  appellants 
displayed  crates  of  four  quart  flagons  of  beer, 
and  inside  the  premises  were  displayed  the  prices 
of  the  beer  per  crate. 

The  appellant  Richard  Elias  managed  the 
premises  at  Nos.  2  and  3,  Greenhill-parade.  All 
retail  orders  for  beer  taken  at  N09.  2  and  3, 
Greenhill-parade,  were  forwarded  to  the  appel- 
lants' premises  at  High-street  for  execution. 
The  manager  at  the  appellants'  premises  at  High- 
street  executed  or  did  not  execute  any  order  so 
forwarded  at  his  discretion.  No  cash  was  accepted 
at  the  premises  Nos.  2  and  3,  Greenhill-parade,  in 
respect  of  any  retail  orders  for  beer.  The  crates 
kept  there  were  merely  for  window  display,  and 
no  retail  orders  were  executed  therefrom,  and  no 
beer  other  than  the  orates  was  kept  or  stored  at 
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Nob.  2  and  3,  Greenhill-parade,  all  the  beer  other 
than  those  orates  being  stored  at  the  High-street 
premises.  Invoices  for  retail  beer  orders  were 
sent  out  from  the  High-street  premises  on  a 
High-street  premises  invoice  when  such  orders 
had  been  accepted  at  Nos.  2  and  3,  Greenhill- 
parade,  and  money  paid  for  any  each  orders  was 
paid  to  and  passed  through  the  books  of  the  High- 
street  premises. 

On  the  23rd  Sept.  the  respondent  went  to 
Nos.  2  and  3,  Greenhill-parade,  and  ordered  some 
groceries.  The  respondent  at  the  same  time 
asked  an  assistant  of  the  defendants  what  beer 
he  had,  and  the  assistant  thereupon  showed  him 
a  printed  list  quoting  prices  for  crates  of  beer, 
quoted  per  crate  of  four  Dottles.  The  respondent 
then  ordered  four  quart  bottles  of  beer,  and  asked 
that  the  groceries  and  beer  should  be  sent 
together.  The  assistant  said  the  beer  would 
have  to  come  from  the  other  shop,  and  that 
would  delay  the  delivery.  The  respondent  then 
asked  that  the  beer  should  be  sent  the  following 
day.  The  order  was  in  fact  accepted  at  Nos.  2 
and  3,  Greenhill-parade,  and  forwarded  to  and 
executed  at  the  appellant*'  premises  at  High- 
street,  and  the  beer  was  delivered  the  following 
day  from  the  High-street  premises,  together  with 
the  groceries,  at  the  respondent's  lodging  at 
Stanley-road,  Harrow.  The  respondent  paid  for 
the  beer  on  delivery,  and  the  money  was  paid 
into  the  High-street  branch.  One  receipt  was 
given  to  the  respondent  for  the  groceries  and 
beer 

On  the  1st  Oct.  1904  one  Walter  Hirt  went 
to  the  appellants'  premises  at  Now.  2  and  3, 
Greenhill-parade.  He  gave  an  order  for  groceries 
to  an  assistant  behind  the  counter,  and  at  the 
same  time  gave  an  order  for  a  crate  of  flagons  of 
beer — four  quart  flagons.  He  paid  for  the 
groceries  at  the  time  he  ordered  them,  and  also 
offered  to  pay  for  the  beer  at  the  same  time,  but 
the  assistant  refused  to  take  the  money,  and  said, 
"  We  don't  take  cash  for  beer  here ;  I  can  take 
your  order  here  and  send  it,"  and  added  he 
could  pay  on  delivery.  This  order  was  in  fact 
accepted  at  Nos.  2  and  3,  Greenhill-parade, 
forwarded  to  and  executed  at  the  appellant*' 
premises  at  High-street  and  the  invoice  when 
delivered  was  an  invoice  from  High-street. 

Subsequently  a  superintendent  of  the  Inland 
Revenue  called  on  the  appellants  at  their  shop 
at  Greenhill-parade,  and  asked  for  an  explana- 
tion. The  appellant  Richard  Elias  then  said 
they  had  been  advised  by  their  solicitor  that  on 
the  authority  of  the  case  of  Stephenson  v.  Rogers 
(80  L.  T.  Rep.  193)  they  might  take  orders  for 
retail  quantities  of  beer  at  their  premises  Nos.  2 
and  3,  Greenhill-parade,  so  long  as  the  orders 
were  passed  on  to  the  retail  premises  at  High- 
street,  aud  provided  that  they  took  no  money  at 
the  Greenhill-parade  shop,  and  that  the  orders 
were  executed  from  the  High-street  shop. 

Upon  these  facts  the  justices  were  of  opinion 
that  the  appellants  had,  both  upon  the  23rd  Sept. 
1904  and  on  the  1st  Oct.  1904,  taken  and  received 
orders  for  beer  by  retail  at  Nos.  2  and  3,  Greenhill- 
parade,  without  having  in  force  a  proper  excise 
licence  authorising  them  so  to  do,  contrary  to 
sect.  17  of  30  &  31  Vict  c.  90  (the  Revenue  Act 
1867),  and  they  therefore  convicted  the  appel- 
lants and  fined  them  the  sum  of  21.  10s.  on  each 
of  the  summonses,  and  total  costs  2Z.  17s.  6c2. 


The  question  for  the  opinion  of  the  court 
whether  there  was  evidence  upon  which  the 
justices  could  have  found  that  the  appellant* 
committed  the  offences  against  sect  17  of  30  &  31 
Vict.  c.  90  on  the  above  dates.  If  the  court 
should  find  in  the  affirmative,  then  the  convictions 
were  to  be  affirmed ;  if  the  court  should  find  in 
the  negative,  then  the  convictions  were  to  be 
quashed. 

The  Revenue  Act  1867  (30  &  31  Yiot  o.  90) 
provides : 

Sect.  17.  If  any  person  shall  solicit,  take,  or  reosfiv* 
any  order  for  spirits,  wine,  or  other  article  for  the  dealing 
in,  retailing,  or  selling  whereof  an  exoise  licence  it  by 
law  required,  without  having  in  f oroe  a  proper  exoiie 
licence  authorising  him  so  to  do,  he  shall  forfeit  the 
penalty  imposed  by  law  upon  a  person  dealing  in, 
retailing,  or  selling  such  article  without  having  an 
exoise  licence  in  force  authorising  him  so  to  do ;  .  .  . 
Provided  always,  that  nothing  herein  contained  shall 
be  deemed  to  apply  to  the  sale  of  any  spirits  or  foreign 
wine  while  the  same  shall  be  and  remain  in  the  ware- 
house or  warehouses  in  whioh  the  same  shall  have  been 
deposited,  lodged,  or  secured  according  to  law,  before 
payment  of  duty  upon  the  importation  thereof,  where 
snob  spirits  or  foreign  wine  shall  be  sold  in  a  quantity 
not  less  than  one  hundred  gallons  at  one  time,  or  to 
impose  a  penalty  upon  a  bond  fide  traveller  taking 
orders  for  goods  whioh  bis  employer  is  duly  licensed  to 
deal  in  or  sell. 

The  Excise  Act  1860  (23  &  24  Vict  o.  113) 
provides : 

Seot.  37.  And  whereas  doubts  have  arisen  whether 
persons  licensed  to  sell  beer  by  retail  are  liable  to  any 
penally  for  or  on  account  of  selling  beer  at  any  other 
place  than  the  house  or  premises  specified  in  the  licence 
granted  to  them  in  that  behalf :  Be  it  enacted,  that  if 
any  person  whatever  shall  sell  beer  by  retail,  that  is  to 
say,  in  any  quantity  less  than  four  and  a  half  gallons, 
or  in  less  than  tiro  dozen  reputed  quart  bottles,  at  one 
time,  at  any  other  house  or  place  than  the  house  or 
premises  specified  in  a  lioenoe  duly  granted  to  him  is 
that  behalf,  he  shall  be  deemed  to  sell  beer  by  retail 
without  having  an  excise  retail  lioenoe  in  force  autho- 
rising him  so  to  do,  and  shall  accordingly  be  subject  and 
liable  to  the  penalty  of  twenty  pounds  for  every  such 
offence,  anything  in  any  former  Aot  or  Acts  to  the 
contrary  notwithstanding ;  and  in  any  information  or 
other  proceeding  for  the  recovery  of  snob  penalty  it 
shall  be  sufficient  to  charge  that  he  sold  beer  by  retail 
without  having  an  exoise  lioenoe  in  fores  authorising 
him  so  to  do,  and  it  shall  not  be  neoessary  further  or 
otherwise  to  desoribe  such  offence. 

The  Customs  and  Inland  Revenue  Act  1890 
(53  &  54  Vict.  o.  8)  provides : 

Seot.  9.  Every  excise  lioenoe  to  oarry  on  any  trade  or 
business  (except  the  trade  or  business  of  an  appraiser, 
auctioneer,  or  hawker)  whioh  shall  hereafter  be  granted 
shall  only  authorise  the  person  to  whom  the  lioenoe  is 
granted  to  oarry  on  the  trade  or  business  mentioned 
therein  in  one  set  of  premises  to  be  specified  in  tat 
lioenoe. 

B.  B.  Murphy  for  the  appellants.— The  question 
is  whether  if  a  person  takes  or  accepts  orders  si 
premises  in  respect  of  whioh  he  has  no  licence  to 
sell  beer  for  consumption  off  the  premises,  which 
orders  are  transmitted  to  and  executed  at 
premises  in  respect  of  whioh  he  has  such  a 
licence,  he  comes  within  this  section  as  a  person 
who  solicits,  takes,  or  receives  an  order  for  this 
beer  without  having  in  force  a  proper  excise 
lioenoe.  The  case  is  not  covered  directly  by 
authority,  as  the  section  has  only  been  considered 
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in  two  cases,  Stuchbery  v.  Spencer  (55  L.  J. 
141,  M.  C)  and  Killick  v.  Graham  (75  L.  T.  Rep. 
29  ;  (1896)  2  Q.  B.  196).  In  the  latter  case  there 
are  expressions  used  by  Grantham  and  Collins, 
JJ.  which,  if  they  were  not  dicta  merely,  would 
conclude  the  matter,  but  the  point  raised  here 
was  not  raised  there.  This  is  not  a  prosecution  for 
selling  at  a  place  where  the  person  has  no  licence 
to  sell,  and  it  does  not  raise  the  question  which 
was  raised  in  the  cases  of  Pletts  v.  Campbell  (73 
L.  T.  Rep.  344;  (1895)  2  Q.  B.  229),  Pletts  v. 
Beattie  (74  L.  T.  Bep.  148 ;  (1896)  1  Q.  B.  519), 
and  Stephenson  v.  Rogers  (80  L.  T.  Bep.  193),  so 
that  there  is  no  inquiry  as  to  whether  a  sale  took 
place  on  premises  other  than  those  for  which  the 
appellants  had  a  licence.  It  is  entirely  a  different 
state  of  circumstances  that  is  raised  here,  because 
the  matter  arises  under  a  different  section,  and 
the  court  has  not  to  consider  the  finding  of  the 
justices  that  the  orders  were  accepted  at  the 
unlicensed  premises.  There  is  no  question  as  to 
where  there  was  an  appropriation  to  the  contract, 
or  a  contract  for  sale,  or  a  complete  sale,  and 
there  is  no  question  of  selling;  those  questions 
are  dealt  with  under  another  section,  sect.  3  of  the 
Licensing  Act  1872.  Sect.  17  of  the  Act  of  1867, 
under  which  this  prosecution  is  brought,  is 
intended  to  apply  to  a  completely  different  set  of 
circumstances.  There  is  no  mention  whatever  in 
the  section  as  to  the  locality  at  which  a  person 
shall  solicit  an  order,  or  as  to  a  person  soliciting 
orders  at  one  place  which  are  to  be  executed  at 
another  place  where  in  fact  that  person  has  a 
licence;  and  the  appellants'  contention  is  that 
where  a  person  has  an  excise  licence  in  respect  of 
one  set  of  premises,  he  may,  without  contravening 
the  provisions  of  this  section,  take  orders  himself 
at  some  other  place  or  shop  which  he  has,  such 
orders  to  be  executed  at  the  place  in  respect  of 
which  he  has  an  excise  licence.  If  in  fact  he  has 
an  excise  licence  in  respect  of  the  premises  from 
which  the  beer  is  to  be  delivered  and  where  the 
order  is  to  be  executed,  then  he  is  not  committing 
an  offence  against  this  section  if  he  solicits  or 
takes  the  order  at  another  place  where  be  has  no 
licence.  At  the  end  of  the  section  there  is  an 
express  exemption  for  a  bond  fide  traveller  taking 
orders  for  goods  which  his  employer  is  licensed  to 
selL  The  section  was  not  intended  to  deal  with  the 
case  of  a  man  who  had  an  excise  licence  himself, 
and  who  himself  solicits  orders  at  another  place ; 
but  It  was  intended  to  deal  with  an  entirely 
different  state  of  things,  namely,  the  case  of  a 
servant  or  employe— nob  being  a  bond  fide  traveller 
—who,  having  no  licence  himBelf,  solicits  or  takes 
an  order  for  his  master  who  has  a  licence  at  some 
other  place.  The  terms  of  the  conviction  show 
that  what  the  justices  really  had  in  their  minds 
was  the  question  of  a  sale  at  premises  other  than 
the  licensed  premises.  A  conviction  under  that 
form  might  be  correct  if  the  charge  had  been  for 
selling  at  a  different  place  from  the  licensed  pro- 
misee— for  example,  if  it  had  been  under  sect.  37 
of  the  Excise  Act  1860,  which  prohibits  the  sale 
of  beer  at  any  place  other  than  that  specified  in 
the  licence.  That  Act  expressly  says  that  it  is 
an  offence  if  a  person  sells  beer  at  premises 
other  than  those  in  respect  of  which  he  is 
licensed,  and  if  the  Legislature  had  intended  in 
this  Act  to  deal  with  the  case  of  a  person  who 
himself  has  a  licence  and  himself  solicits  orders 
at  a  place  in  respect  of  which  he  has  not  a  licence, 
Mao.  Gas.— Vol.  XIH. 


then  they  would  have  said  so  in  express  terms,  as 
they  have  done  in  the  case  of  sales  in  sect.  37  of 
the  Excise  Act  1860,  in  which  they  anticipated 
tbe  point  that  might  be  taken  with  regard  to 
sales  by  a  licensed  person  at  an  unlicensed  place. 
That  shows  that  the  Legislature  thought  that,  if 
they  did  not  put  in  some  provision  of  tnat  kind,  a 
licensed  person  could  not  have  been  convicted  if 
he  had  sold  beer  at  an  unlicensed  place.  Here 
there  is  no  such  provision,  but  there  is  an  Act 
which  is  intended  to  deal  with  the  case  of  servants 
or  agents  soliciting  orders  when  they  have  not  a 
licence.  Killick  v.  Graham  (ubi  sup.)  is  an  essen- 
tially different  case,  as  there  the  person  who 
solicited  orders  was  not  himself  licensed,  but  was 
only  an  agent ;  here  he  is  licensed.  If  a  servant 
or  agent  had  been  proceeded  against  different 
considerations  would  have  arisen,  but  those  con- 
siderations do  not  arise  here,  where  the  licensed 
persons  themselves  are  proceeded  against. 
[Ridley,  J.  referred  to  the  case  of  Noblett  v. 
Hopkinson  (92  L.  T.  Bep.  462 ;  (1905)  2  E.  B. 

214] 
Bowlatt  for  the  respondent. — The  conviction 

was  quite  right.  In  this  case  it  was  the  assistant 
behind  the  counter  who  took  the  order  in  each 
case,  and  it  is  said  for  the  appellants  that, 
although  the  assistant  who  took  the  order  might 
have  been  convicted,  his  principals  for  whom  the 
order  was  taken  cannot  be  convicted  under  this 
section.  It  is  not  the  case  of  a  licensed  person 
himself  soliciting  an  order,  but  it  is  the  case  of 
his  assistant,  who  himself  committed  an  offence 
under  this  section,  and  the  question  is  whether 
the  appellants,  for  whom  the  assistant  took  the 
order,  did  not  also  commit  an  offence  nnder  the 
section.  It  is  submitted  that  both  the  assistant 
who  took  the  order  and  the  principal  for  whom 
it  was  taken  committed  an  offence  under  sect.  17. 
It  is  argued  for  the  appellants  that  the  section 
is  aimed  only  against  servants,  agents,  and 
persons  who  solicit,  and  is  not  aimed  at  the 
persons  who  employed  them  to  solicit.  We 
contend  that  the  section  is  aimed  against  both 
the  servant  who  actually  solicits  an  order  and 
the  principal  or  employer  who  employs  him  to 
solicit.  By  sect.  9  of  the  Customs  and  Inland 
Bevenue  Act  1890,  an  excise  licence  only  autho- 
rises the  person  to  whom  it  is  granted  to  carry 
on  the  particular  trade  in  one  set  of  premises  to 
be  specified  in  the  licence ;  so  that  every  excise 
licence  has  to  specify  the  place  where  the  trade 
has  to  be  carried  on,  and  is  not  granted  for  any 
other  place.  Sect.  37  of  the  Act  of  1860,  which 
rendered  it  an  offence  to  sell  beer  by  retail  at  any 
place  other  than  the  licensed  premises,  applied 
both  to  the  principal  and  to  the  agent.  It 
certainly  applied  to  the  principal;  but  that 
referred  only  to  the  transaction  of  a  sale.  Then 
sect.  17  of  the  Act  of  1867 — the  section  now  in 
question — although  not  clearly  drawn,  has  the 
effect  which  is  indicated  in  the  dicta  in  Killick  v. 
Graham  (ubi  sup.),  which  have  been  referred  to ; 
and  it  simply  puts  soliciting  or  taking  or  receiv- 
ing orders  on  the  same  footing  as  carrying 
through  the  actual  sale,  and  applies  both  to 
principal  and  agent.  The  words  in  that  section, 
"  without  having  in  force  a  proper  excise  licence 
authorising  him  so  to  do/1  simply  mean  authoris- 
ing the  person  to  take  that  order  at  that  place. 
[Bidley,  J. — The  section  does  not  say  so,  and 
that  is  what  makes  the  difficulty.    In  sect.  37  it 
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is  said  that  the  licensee  is  only  to  sell  beer  at  the 
one  place;  here  sect.  17  does  not  say  so. J  The 
law  being  already  that  the  licensed  person  must 
not  sell  beer  at  an  unlicensed  place,  this  section 
comes  in  and  says  he  must  not  take  an  order 
where  he  cannot  sell  it,  and  the  penalty  imposed 
by  the  section  for  taking  the  order  is  the  same  as 
for  selling  it  without  a  licence.  That  i&  the 
sensible  view  of  the  legislation,  and,  if  it  were 
not  so,  the  result  would  be  that  a  person  employ- 
ing a  large  number  of  people  all  over  the  country 
to  take  these  orders  might  be  exempt,  while  the 
persons  taking  the  orders  would  be  liable.  What 
have  been  called  dicta  in  Killick  v.  Graham  (ubi 
sup.)  were  really  steps  in  the  argument  by  which 
the  court  arrived  at  their  decision.  It  was  there 
assumed  that  the  watchmaker  (the  principal)  had 
incurred  the  penalty  under  this  section,  and  the 
attention  of  the  court  was  directed  to  the  question 
whether  the  section  extended  to  hit  the  secretary 
of  the  watch  club  in  the  provinces ;  and  it  was 
clearly  assumed  that,  if  the  watchmaker  was  the 
principal  of  the  man  committing  the  offence,  he 
(the  principal)  would  commit  an  offence  also. 
That  the  order  was  taken  at  these  unlicensed 
premises  is  clear,  because  it  is  found  that  it  was 
accepted  there,  so  that  the  facts  found  would 
support  a  conviction  under  the  earlier  section 
dealing  with  sales.  The  case  of  Stallard  v.  Marks 
(38  L.  T.  Rep.  566 ;  3  Q.  B.  Div.  412),  which  was 
a  case  of  selling  and  not  of  taking  orders  for 
spirits  under  this  section,  shows  that  a  person 
who  does  these  acts — whether  of  selling  or  of 
taking  orders— either  by  himself  or  by  his  agent, 
commits  the  offence,  subject  to  the  exemption  in 
favour  of  the  bond  fide  traveller,  which  enures  for 
the  benefit  of  the  principal  as  well  as  of  the 
traveller. 

Murphy  in  reply. 

Lawbancb,  J. — In  this  case  I  think  that  our 
judgment  should  be  for  the  respondent.  The 
case  is  not  without  difficulty,  and  we  have  been 
referred  to  numerous  cases  which  have  been 
decided  with  regard  to  this  matter.  The  matter 
which  the  justices  had  before  them  was  this :  The 
appellants  carried  on  business  in  two  places  in 
Harrow,  and  one  of  those  places  of  business  was 
licensed  for  the  sale  of  wine,  spirits,  beer,  and 
so  forth,  bat  for  the  other  place  of  business  there 
was  no  retail  beer  licence.  At  the  shop  which  was 
not  licensed  for  the  retail  sale  of  beer  to  be  con- 
sumed off  the  premises,  there  were  put  up  notices 
of  the  prices  of  beer  and  so  forth,  and  there  were 
samples  of  beer  there  with  the  prices.  People 
who  came  to  that  shop  seem  to  have  been  in  the 
habit  of  inquiring,  and  in  this  particular  case  at 
all  event 8  the  person  did  inquire,  the  prices  of 
beer,  and  the  shopman  (who  is  not  the  person 
who  is  now  charged)  took  an  order  for  a  quantity 
of  beer  from  a  customer  who  had  bought  other 
goods  at  that  Bhop,  which  order,  the  shopman 
said,  would  have  to  be  dealt  with  at  the  shop 
which  was  licensed.  He  took  that  order  and  it 
was  sent  on  to  the  other  Bhop,  and  the  goods  were 
supplied.  Now,  sect.  17  of  the  Revenue  Act  of 
1867  says  that  if  any  person  shall  "  solicit,  take, 
or  receive  any  order  "  for  spirits,  wine,  or  other 
article,  for  the  dealing  in,  retailing,  or  selling 
whereof  an  excise  licence  is  required,  without 
having  in  force  a  proper  excise  licence,  he  shall 
forfeit  a  penalty.    The  only  proviso,  upon  which 


stress  has  been  laid,  is  that  as  to  the  taking  of 
orders  for  goods  by  a  bond  fide  traveller— that  is 
to  say,  that  this  may  be  done  by  a  bond  fide 
traveller  taking  orders  for  goods.  Nobody  cut 
for  a  moment  suggest  that  in  this  case  the  person 
taking  the  order  was  a  bond  fide  traveller.  There 
is  no  question  of  a  traveller  here  at  all.  The 
question  is  whether  there  was  a  soliciting, 
taking,  or  receiving  of  orders  at  this  place  for 
which  there  was  no  licence.  It  is  found  as  a 
fact  by  the  justices  that  that  was  so,  and  the 
evidence  certainly  seems  to  me  to  justify  them 
in  coming  to  that  conclusion.  Therefore  I 
think  that  the  respondent  is  entitled  to  oar 
judgment. 

Ridley,  J. — I  am  of  the  same  opinion.  At 
first  I  had  considerable  doubt  in  this  matter,  and 
the  argument  for  the  appellants  certainly  made 
me  for  a  considerable  time  hesitate  as  to  what 
our  decision  should  be.  If  we  take  the  section 
by  itself,  it  looks  as  though  it  did  not  refer  to 
a  place,  but  to  a  person  who  is  receiving  an 
order  for  spirits,  wine,  or  other  article  which 
required  a  licence,  without  having  such  licence, 
and  then,  in  that  case,  we  should  have  had  very 
carefully  to  see  whether  this  decision  could 
possibly  be  supported.  But  when  we  come  to 
look  at  the  previous  legislation  and  to  under- 
stand what  1  think  must  be  the  meaning  of  the 
words  "a  proper  excise  licence,"  I  think  this 
section  does  oontain  words  which  make  it 
necessary  to  recognise  that  it  is  dealing  with  a 
place.  The  previous  legislation  is  partly  the 
Excise  Licences  Act  of  1825  (6  Geo.  4,  c.  81),  s.10, 
which  says  that  no  one  licence  for  selling  intoxicat- 
ing liquors  shall  apply  to  more  than  one  house.  If 
there  had  been  any  doubt  about  that,  a  subse- 
quent section  was  passed  in  the  Excise  Act  of 
1860  (23  &  24  Vict.  o.  113)— namely,  sect.  37— to 
do  away  with  such  doubts,  and  that  section 
provided  that  if  any  person  should  sell  beer  by 
retail  at  any  other  house  or  place  than  the  house 
specified  in  the  licence,  he  should  be  deemed  to 
sell  beer  by  retail  without  having  a  licence.  This 
section  of  the  Revenue  Act  of  1867  in  using  the 
words  "a  proper  excise  licence,"  I  think  refers 
really  to  these  previous  sections— that  is,  to  a 
licence  which  is  a  local  one  only,  and  of  which 
there  will  be  a  breach  if  the  sale  is  effected  at  any 
other  house;  and  it  is  intended  to  extend  the 
provisions  relating  to  a  sale  to  the  receiving  of 
an  order.  In  my  opinion  that  is  the  object  of 
the  section.  There  have  been,  I  suppose,  cases 
where  the  sale  has  not  been  complete ;  where  there 
has  only  been  an  order,  so  that  a  person  selling 
at  one  house  when  he  has  had  a  licence  for 
another  house  was  enabled  to  say:  "The  sale 
was  not  complete ;  it  was  only  an  order  that  I 
asked  for."  Such  oases,  perhaps,  are  similar  in 
circumstances  to  the  case  of  Noblett  v.  Hopkinson 
(ubi  sup.),  which  recently  came  up  for  decision  in 
this  court.  In  such  cases,  I  think,  the  intention 
of  sect.  17  of  the  Revenue  Act  of  1867  was  to  make 
soliciting  or  receiving  an  order  as  much  a  breach 
of  the  previous  Excise  Aot  as  the  sale  would  have 
been.  Therefore  I  cannot  accede  to  the  argument 
that  has  been  put  before  us  on  behalf  of  the 
appellants  in  this  case.  When  we  come  to  con- 
sider the  case  of  Killick  v.  Graham  (ubi  sup.),  a 
decision  which  was  given  by  my  brother  Grantham 
and  the  present  Master  of  the  Rolls  (then  Collins, 
J.),  although  at  first  sight  it  certainly  does  give 
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reason  for  thinking  that  onr  decision  in  this  oase 
ought  to  be  the  other  way,  still  I  think  the  court 
in  that  case  were  of  opinion  that  the  principal  in 
such  a  oase  wonld  himself  have  been  liable  for 
a  breach  of  the  Act,  and  I  believe,  on  con- 
sideration, that  is  the  troe  view  of  the  matter.  I 
am  not  quite  sure  what  I  should  have  said  if 
there  had  been  no  such  previous  decision,  but  I 
think  that  that  decision  having  been  given,  it 
certainly  does  remove  my  doubts,  and  I  now  see 
why  that  decision  was  ripht,  and  I  think  that  this 
case  also  should  be  decided  in  the  way  we  are  now 
deciding  it.  I  agree  that  the  appeal  should  be 
dismissed.  Appeal  dUmi88edt 

Solicitors  for  the  appellants,  Neve,  Beck,  and 
Kirby. 

Solicitor  for  the  respondent,  Solicitor  of  Inland 
Revenue. 


Dec.  18  and  19, 1905. 

(Before  Lord  Alvebbtone,  G.J.,  Lawbancb 

and  Ridley,  JJ.) 

Bbown  (app.)  v.  Lbooett  (reap.),  (a) 

Poison — Vermin  killer — Poisonous  vegetable  alka- 
loid— Compound — Resolution  of  Pharmaceutical 
Society— Pharmacy  Act  1868  (31  &  32  Vict 
c.  121),  ss.  2, 17,  ached.  A,  parts  1  and  2. 

By  sect.  17  of  the  Pharmacy  Act  1868  :  "  It  shall  be 
unlawful  to  sell  any  poison  either  by  wholesale 
or  by  retail  unless  the  box,  bottle,  vessel,  wrapper, 
or  cover  in  which  such  poison  is  contained  be 
distinctly  labelled  with  the  name  of  the  article 
and  the  word  *  Poison,9  and  with  the  name  and 
address  of  the  seller  of  the  poison ;  and  it  shall 
be  unlawful  to  sell  any  poison  of  those  which  are 
in  the  first  part  of  ached.  A  to  this  Act,  or  may 
be  hereafter  added  thereto  under  sect.  2  of  this 
Act,  to  any  person  unknown  to  the  seller  unless 
introduced  by  some  person  known  to  the  seller  " ; 
and  certain  formalities  are  to  be  observed.  Part  1 
of  the  schedule  comprises  (inter  alia)  "all 
poisonous  vegetable  alkaloids  and  their  salts.9* 

By  sect.  2;  "The  several  articles  named  or 
described  in  the  ached.  A  shall  be  deemed  to  be 
poisons  within  the  meaning  of  the  Act,  and  the 
Council  of  the  Pharmaceutical  Society  of  Cheat 
Britain  .  .  .  may  from  time  to  time,  by 
resolution,  declare  that  any  article  in  such  reso- 
lution named  ought  to  be  deemed  a  poison  within 
the  meaning  of  this  Act.    .    .    ." 

In  pursuance  of  sect.  2  the  society  on  the  1st  Dec. 
1869  declared  by  resolution  that  certain  articles 
named  therein  ought  to  be  deemed  poisons  within 
the  meaning  of  the  Act,  which  resolution  was 
duly  approved  and  advertised.  The  articles 
were  (inter  alia)  every  compound  containing  any 
poison  within  the  meaning  of  the  Pharmacy  Act 
1868  when  prepared  or  sold  for  the  destruction 
of  vermin,  and  the  resolution  further  declared 
certain  other  articles  ought  to  be  deemed  poisons 
in  the  first  part  of  ached.  A. 

The  appellant  sold  a  compound  prepared  and  sold 
for  the  destruction  of  vermin,  which  compound 
contained  a  poisonous  vegetable  alkaloid. 

Held,  that  there  had  not  been  a  sale  of  a  poison 
within  part  1  of  ached.  A. 

(«)  Reported  by  W.  db  B.  Hibbsbt,  Esq..  Berriater-st-Lftw. 


Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  charging  him 
with  unlawfully  selling  a  certain  poisonous 
vegetable  alkaloid,  being  a  poison  named  in  the 
first  part  of  ached.  A  to  the  Pharmacy  Act  1868 
— to  wit.  veratrine — to  one  Margaret  MoCann,  who 
was  then  a  person  unknown  to  him,  the  said 
Margaret  McCann  not  being  then  introduced  to 
him  by  some  person  known  to  him,  contrary  to 
the  form  of  the  statute. 

The  following  faots  were  proved  or  admitted  :— ■ 

The  appellant  was  a  registered  chemist  and 
druggist,  carrying  on  business  at  a  shop  in  Leeds, 
and  was  duly  qualified. 

On  the  27th  July  1904  the  appellant  sold  at  his 
shop  to  Margaret  McCann  a  packet  containing 
228  grains  of  a  substance  known  as  "  Rankin's 
Ointment,"  to  which  was  affixed  a  label  distinctly 
and  legibly  printed  in  the  words  following: 
"  Rankin's  ointment  for  destroying  vermin  on  the 
head.  Trade  15,658  Mark.  Tins  6d.  and  It. 
Poison.  Not  to  be  applied  where  the  skin  is 
broken.    Price  6d. " 

Rankin's  ointment  is  a  compound  prepared  and 
sold  for  the  destruction  of  vermin. 

Margaret  McCann  was  a  person  then  unknown 
to  the  appellant,  and  was  not  then  introduced  to 
him  by  any  person  known  to  him. 

The  packet  oontained  2  2  5  grains  (equivalent  to 
rather  more  than  1  per  cent.)  of  certain  poisonous 
vegetable  alkaloids. 

On  analysis  these  were  found  to  consist  to  a 
very  large  extent  (about  90  per  cent.)  of  pure 
alkaloid  veratrine,  which  is  a  poisonous  vegetable 
alkaloid.  This  quantity  was  sufficient,  if  the  oint- 
ment in  the  packet  were  taken  internally  bv  an 
adult  human  being,  to  c*use  purging  and  vomiting 
and  possibly  a  fatal  result. 

By  sect.  17  of  the  Pharmacy  Act  1868  (31  &  32 
Vict.  o.  121) : 

It  shall  be  unlawful  to  sell  any  poison  either  by 
wholesale  or  by  retail  unless  the  box,  bottle,  vessel, 
wrapper,  or  oover  in  which  suoh  poison  is  oontained  be 
distinctly  labelled  with  the  name  of  the  article  and  the 
word  "  Poison,"  and  with  the  name  and  address  of  the 
seller  of  the  poison ;  and  it  shall  be  unlawful  to  sell  any 
poison  of  those  whioh  are  in  the  first  put  of  sohed.  A 
to  this  Act,  or  may  be  hereafter  added  thereto  under 
sect.  2  of  this  Act,  to  any  person  unknown  to  the 
seller  unless  introduced  by  some  person  known  to  the 
seller  " ;  and  oertain  formalities  are  to  be  observed. 

Part  1  of  the  schedule  comprises  (inter  alia) "  all 
poisonous  vegetable  alkaloids  and  then  salts." 

By  sect  2  of  the  Pharmacy  Act  1868 : 

The  several  articles  named  or  described  in  the 
schedule  A  fehall  be  deemed  to  be  poisons  within  the 
meaning  of  the  Aot,  and  the  Council  of  the  Pharma- 
ceutical Society  of  Great  Britain  .  .  .  may  from 
time  to  time,  by  resolution,  declare  that  any  article  in 
suoh  resolution  named  ought  to  be  deemed  a  poison 
within  the  meaning  of  this  Aot ;  and  thereupon  the  said 
sooitty  shall  submit  the  same  for  the  appro? al  of  the 
Privy  Council,  and  if  suoh  approval  shall  be  given,  then 
suoh  resolution  and  approval  shall  be  advertised  in  the 
London  Gazette,  and  on  the  expiration  of  one  month 
from  suoh  advertisement  the  article  named  in  suoh 
resolution  shall  be  deemed  to  be  a  poison  within  the 
meaning  of  this  Aot. 

In  pursuance  of  sect  2  the  society  on  the 
1st  Deo.  1869  declared  by  resolution  that  oertain 
articles  named  therein  ought  to  be  deemed  poisons 
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within  the  meaning  of  the  Act,  which  resolution 
was  duly  approTed  and  advertised. 

The  following  is  a  copy  of  the  resolution  : 

By  virtue  and  in  exercise  of  the  powers  vested  in  the 
Council  of  the  Pharmaceutical  Society  of  Great  Britain 
the  Eaid  council  do  hereby  resolve  and  declare  that  each 
of  the  following  articles — namely :  Preparations  of 
prnssio  acid,  preparations  of  cyanide  of  potassium,  and 
of  all  metallic  cyanides,  preparations  of  strychnine, 
preparations  of  atropine,  preparations  of  oorrosive 
sublimate,  preparations  of  morphine,  red  oxide  of 
mercury  (commonly  known  as  red  precipitate  of 
mercury),  ammoniate  mercury  (commonly  known  as 
white  precipitate  of  mercury),  every  compound  contain- 
ing any  poison  within  the  meaning  of  the  Pharmacy  Act 
1868  when  prepared  or  sold  for  the  destruction  of 
vermin,  the  tincture  and  all  vesicating  liquid  prepara- 
tions of  oantbarides,  ought  to  be  deemed  a  poison  within 
the  meaning  of  the  Pharmacy  Aot  1868 ;  and  also  that 
of  the  same  the  following  artioles :  Preparations  of 
prussio  acid,  preparations  of  cyanide  of  potassium,  and 
all  metallic  cyanides,  preparations  of  stryohnine,  pre- 
parations of  atropine,  ought  to  be  deemed  a  poison  in 
the  first  part  of  the  sohedule  A  to  the  said  Pharmacy 
Aot  1868. 

It  was  contended  on  behalf  of  the  respondent 
that  as  the  ointment  contained  a  dangerous 
quantity  of  poisonous  vegetable  alkaloids,  which 
are  expressly  included  in  part  1  of  the  schedule, 
and  as  the  penal  sections  of  the  Pharmacy  Act 
are  not  confined  to  the  sale  of  the  scheduled 
poisons  in  their  simple  state  or  of  the  prepara- 
tions of  suoh  poisons,  but  extend  to  the  sale  of  a 
mixture  or  compound  containing  a  scheduled 
poison  (Pharmaceutical  Society  v.  Fiper,  68  L.  T. 
Rep.  490;  (1893)  1  Q.  B.  686;  Pharmaceutical 
Society  v.  Armson,  71  L.  T.  Rep.  315;  (1894)  2 
Q.  B.  720),  the  defendant  had  been  proved  to  be 
guilty  of  the  offence  charged  in  the  information. 

It  was  contended  on  behalf  of  the  appellant 
that  compounds  containing  poisonous  vegetable 
alkaloids  are  not  within  part  1  of  schedule  A  to 
the  Pharmacy  Act  1868 ;  that  the  words  poison- 
ous vegetable  alkaloids  and  their  salts  in  part  1 
of  that  Bohedule  do  not  include  compounds  con- 
taining a  poisonous  vegetable  alkaloid ;  and  that 
the  cases  cited  above  do  not  support  the  conten- 
tion that  a  compound  containing  a  poisonous 
vegetable  alkaloid  is  to  be  regarded  for  the  pur- 
pose of  sect.  17  of  the  Pharmacy  Act  1868  as 
the  alkaloid  itself,  and  only  to  be  sold  under  the 
restrictions  imposed  upon  the  sale  of  articles 
included  in  part  1  of  the  sohedule. 

It  was  farther  contended  on  behalf  of  the 
appellant  that,  inasmuch  as  the  resolution  of  1869 
did  not  place  vermin  killers  within  part  1  of  the 
schedule,  it  must  be  taken  that  "  every  compound 
containing  any  poison  within  the  meaning  of  the 
Pharmacy  Act  1868  when  prepared  or  sold  for 
the  destruction  of  vermin"  is  comprised  within 
part  2  of  the  sohedule,  and  that  all  the  require- 
ments of  the  Pharmacy  Aot  had  been  duly 
complied  with. 

It  was  pointed  out  that  certain  substances 
containing  poisons  within  part  1  had  been  placed 
by  the  Legislature  in  part  2  of  the  original 
schedule,  and  the  Sale  of  Poisons  (Ireland)  Aot 
1870  was  referred  to. 

It  was  contended  for  the  respondent  in  reply 
that,  if  a  mixture  be  sold  containing  poison  in 
such  a  form  that  it  retains  its  dangerous  qualities, 
there  is  none  the  less  the  sale  of  a  poison  because 


it  has  been  mixed  with  other  articles  so  as  to 
constitute  a  compound ;  and,  further,  that  vermin 
killers  containing  poisons  within  part  1  of  the 
schedule  were  not  intended  to  be  withdrawn  by 
the  resolution  from  part  1,  even  if  the  Act 
conferred  the  power  on  the  council  of  the  Pharma- 
ceutical Society  so  to  withdraw  them.  It  was 
argued  that  it  was  quite  consistent  with  the 
terms  of  the  resolution  to  hold  that  vermin  killers 
containing  poisons  in  part  1  fall  within  part  1, 
while  vermin  killers  containing  poisons  in  part  2 
fall  within  part  2.  It  was  also  pointed  out  that 
at  the  date  of  the  resolution  none  of  the  cases  as 
to  the  sale  of  mixtures  or  compounds  had  been  de- 
cided, and  that  this  probably  explained  the  explicit 
mention  of  vermin  Killers;  and,  further,  that,  as 
the  court  cannot  enter  into  questions  arising 
as  to  the  preparation  of  the  poisonous  ingredients 
(unless  the  principle  of  Be  minimi*  non  curat  lea 
applies),  one  result  of  upholding  the  appellant's 
contention  would  be  that  strychnine  and  other 
deadly  poisons  in  the  form  of  vermin  killers 
could  be  obtained  by  all  persons  mdiacnminately 
and  in  any  quantity  without  record  or  inquiry  of 
any  kind. 

The  magistrate  was  of  opinion  that  vermin 
killers  containing  in  dangerous  quantities  poisons 
within  part  1  of  the  sohedule  fell  within  that 
part  of  the  schedule,  and  he  therefore  convicted 
the  appellant. 

Sir  E.  Clarke,  K.O.,  Bonsey,  and  Olynn  Jonea 
for  the  appellant — They  referred  to 

Pharmacy  Aot  1868  (31  &  32  Viet.  o.  121),  as.  1, 2, 17, 
ached.  A,  parts  1  and  2. 

This  was  a  substance  which  was  not  within  the 
first  part  of  sched.  A,  and  was  not  an  addition  to 
that  part  of  the  schedule.  This  substance  is 
specifically  included  in  poisons  within  the  mean- 
ing of  the  Aot,  but  is  specifically  excluded  from 
the  first  part  of  the  schedule,  and  therefore, 
although  it  is  required  that  the  word  "  poison " 
should  be  placed  upon  it  and  the  name  of  the 
seller,  the  sale  of  a  substance  of  this  kind  is  not 
required  by  the  statute  to  be  accompanied  by  a 
knowledge  of  the  purchaser  by  the  seller  and  the 
other  formalities  set  out  in  the  latter  part  of 
sect.  17.    They  referred  to 

Sale  of  Poisons  (Ireland)  Aot  1870  (33  A  34  Vict 
o.  26). 

In  1869,  when  the  resolution  of  the  Pharma- 
ceutical Society  was  passed,  the  various  substances 
were  divided  into  two  sets.  Four  of  them  were 
put  into  the  first  part  of  the  schedule  and  the  rest 
into  the  second  part  of  the  schedule.  They 
referred  to 

Pharmaceutical  Society  v.  Piper,  68  L.  T.  Rep.  490 ; 

(1893)  1  Q.  B.  686 ; 
Pharmaceutical  Society  v.  Armeon,  71  L.  T.  Bep. 

315 ;  (1894)  2Q.B.  720. 

Kerly  for  the  respondent. — A  scheduled  poison 
within  part  1  plus  something  else  is  still  a 
scheduled  poison.  This  substance  contains  a 
poisonous  vegetable  alkaloid  which  comes  within 
part  1.  The  decision  in  Pharmaceutical  Society 
v.  Piper  shows  that  part  1  includes  all  the  enume- 
rated poisons  and  their  compounds.  [Lord 
Alverstone,  G.J. — I  do  not  think  that  the  two 
eases  cited  decided  for  all  purposes  that  mixture 
of  poison  is  within  the  Act.  The  result  of  giving 
the  effect  contended  for  to  the  oases  would  be  to 
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wipe  off  all  distinction  between  the  two  parts  of 
ached.  A.]  The  Pharmaceutical  Society  By  their 
resolutions  cannot  put  a  poison  which  is  already 
in  part  1  of  the  schedule  into  part  2. 

Sir  JSr.  Clarke,  K.C.  in  reply. 

Lord  Alvbrbtone,  C.J.— This  is  an  interest- 
ing case,  but  the  argument  has  involved  wider 
considerations  than  we  think  are  really  necessary 
or  material  for  the  purpose  of  considering  this 
case.  For  myself  I  do  not  question  the  correct- 
ness of  the  bulk  of  Mr.  Kerly's  argument.  If 
he  is  right  in  saying  we  must  regard  tnis  stuff  as 
containing  an  ingredient  or  poison  named  in  the 
first  part  of  sohed.  A,  I  think  it  would  be  an 
offence  under  sect.  17  to  sell  that  without  know- 
ing the  vendor  or  the  vendee  being  introduced  by 
some  person  known  to  the  seller.  In  my  judg- 
ment the  fact  that  the  poison  named  in  the  first 
part  of  the  schedule  is  mixed  with  another  ingre- 
dient does  not  make  it  the  less  the  sale  of  a 
poison.  As  I  put  it  to  Sir  E.  Clarke  in  the  course 
of  his  short  reply,  he  would  not  contend  that  if  a 
seller  had  mixed  prussic  acid  and  flour  together 
and  sold  it  as  vermin  killer  he  could  have  sold 
that  without  infringing  the  Aot  if  he  did  not 
know  the  person  to  whom  it  was  sold,  or  the 
vendee  was  some  person  introduced  by  some 
person  known  to  the  seller.  Therefore,  as  I  have 
said,  the  major  portion,  on  which  we  heard  a  very 
lengthened  and  forcible  argument  from  Mr.  Xerly, 
in  this  case  seems  to  me  not  to  touch  the  real 

Soint  we  have  to  decide.    In  my  opinion  this  case 
epends  on  whether  this  order  of  the  Pharma- 
ceutical Society  was  ultra  vires,  and  therefore,  as 
I  said,  I  should  hesitate  to  declare  an  order  to  be 
ultra  vires  unless  it  appeared  to  me,  notwith- 
standing it   waa    thirty- five    years  old,  to  con- 
travene the  clear  language  of  the  statute.    In  my 
opinion,  having  regard  to  the  argument  I  have 
heard,  that  cannot  be  contended  in  this  case.  The 
schedule,  ao  far  as  this  subject  is  concerned,  can- 
not be  said  to  enumerate  veratrins.    The  part  of 
the  schedule  which  it  is  said  to  come  under  are 
the  word8  "  all  poisonous  vegetable  alkaloids  and 
their  saits."    I  think  the  general  idea  of  this  Act 
was  that  the  Pharmaceutical  Society  should  have 
power  to  say  which  things  ought  to  be  deemed  to 
be  poisons  within  the  one  part  of  the  schedule  or 
the  other.    I  was  at  first  a  little  troubled  by  the 
suggestion,  or  the   point  which    arose    on    the 
threshold  of  the  case,  of  whether  the  Pharma- 
ceutical Society  had  any  power  to  do  more  than 
to  say  things  were  poisons  under  the  Act,  but  I 
think  when  you  observe  that  the  Aot  specifies  the 
two  parts  of   the  schedule,  and  says  that  the 
several   articles   named  or   described   shall   be 
deemed  to  be  poisons,  and  the  council  may  from 
time  to  time  by  resolution  declare  that  any  article 
in  such  resolution  ought  to  be  deemed  a  poison 
within  the  meaning  of  this  Act,  that  involves 
the  power  to  put  the  article  which  they  deem  to 
be  a  poison  in  the  one  part  of  the  schedule  or  the 
other,  otherwise  you  cannot  carry  out  the  Act. 
I  think,  therefore,  there  is  a  necessary  implication 
of  a  power  given  to  the  Pharmaceutical  Society  to 
say  into  whioh  part  of  the  schedule  the  particular 
thing  which  is  deemed  to  be  poison  is  brought. 
That  being  so,  it  is  properly  conceded  by  Mr.  Xerly 
that,  unless  he  can  make  out  that  the  poison 
is  named  in  the  first  part  of  the  schedule,  that 
order  of  the  Pharmaceutical  Society  is  not  invalid, 


But  he  contends  that,  in  so  far  as  it  must  either 
be  read  as  not  including  the  compound  of  an 
article  specially  named  in  the  first  part,  or  in  so 
far  aa  it  did  include  a  compound  of  an  article 
named  in  the  first  part,  it  would  be  ultra  vires. 
In  my  opinion,  quite  apart  from  the  statute,  I 
should  come  to  the  conclusion  that  the  society 
had  the  power  to  make  the  order  of  1869.    The 
order  follows  the  actual  language  of  sect.  2,  and 
therefore  it  cannot  be  suggested  that  it  was  not 
purported  to  be  made  under  it.    They  did  declare 
that  certain  things  ought  to  be  deemed  some  in 
the  first  part  and  others  in  the  second  part,  and 
in  the  second  part  they  have  included  two  classes 
of  articles  which  touch  this  question :   "  Every 
compound    containing    any   poison    within    the 
meaning  of  the  Pharmacy  Aot  1868  when  pre- 
pared or  sold  for  the  destruction  of  vermin,"  and 
preparations    of   prussic   acid,  preparations   of 
strychnine,  and  so  on.     As  to  those  last  two, 
which  come  within  the  four  articles  named,  they 
put  them  into  part  1,  and  as  to  the  other  they 
put  them  into  part  2.    In  my  judgment  it  was 
not  ultra  vires  to  declare  that  an  article  or  a  pre- 
paration which  contained  some  of  the  poisonous 
matter,  but  was  not,  if  I  may  use  the  expression, 
a  mere  mixture  of  poisonous  matter  with  some- 
thing else,  waa  to  go  into  the  2nd  schedule.    I 
think  it  is  impossible  to  overlook  the  legislation 
of  1870.    There  is  no  reason  why  in  such  a  matter 
as  the  sale  of  poisons  there  should  be  a  different 
restriction  or  different  power  with  regard  to  one 
part    of    the    United    Kingdom    and    another, 
and  when  you  find  in  1869  the  Pharmaceutical 
Society   had  made  this  order,  in  which  order 
they  had  purported,  as  I  have  already  pointed 
out,  to  put  into  the  2nd  schedule  every  com- 
pound when  containing  any  poison  when  pre- 
pared or  sold  for  the   destruction  of   vermin, 
and  that  sched.  2  of  the  Aot  of  1870  puts  into 
the  2nd  schedule  in  terms  those  words,  I  think 
it  is  tantamount  to  a  legislative  recognition  of 
the  power  of  the  Pharmaceutical  Society  to  make 
that  order,  because  it  is  in  the  area  covered. 
No  doubt  it  does  not  apply  to  Scotland.    In 
England  the  Pharmacy  Act  was  supplemented  by 
the  Pharmaceutical  Society's  order  of  1869,  ana 
the    law    in    Ireland   was    the   statute   which 
embodied  ao  far  as  had  then  gone  the  wisdom  of 
the  Pharmaceutical  Society.    With  regard  to  the 
other  orders,  all  I  desire  to  say  is  that  I  do  not 
express  any  doubt  upon  the  suggestion  made  by 
Sir  E.  Clarke  that  it  may  turn  out  that  in  some 
of  the  later  orders  they  had  done  exactly  the 
same  thing;   but  I  do  not  think  any  judge  of 
the  High  Court  ought  to  be  deemed  to  have  a 
knowledge  or  to  know  that  an  article  does  come 
within  the  first  part  of  the  schedule,  unless  it  is 
either  admitted  or  the  fact  is  found  for  them.    I 
am  not  saying  that  there  are  not  other  instances* 
If  there  were  other  instances  it  would  show  from 
time    to  time,  as  contended  by  counsel,  that 
this  power  did  rest  with    the  Pharmaceutical 
Society.    The  only  other  word  I  desire  to  add  is 
this.     We  know  now,  from  the  statement  made, 
that  veratrine  is  a  poisonous  vegetable  alkaloid, 
and  that  there  is  some  portion  of  this  poisonous 
vegetable    alkaloid   in    this  vermin  killer.     Of 
course  that,  with  the  knowledge  we  now  possess, 
involves  the  knowledge  of  the  very  fact  which 
the  Pharmaceutical  Society  would  know  about, 
and  it  would  show  that  it  was  good  sense  and 
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wise  legislation  to  make  an  authority  of  that  kind 
to  declare  for  the  benefit  of  the  public  what 
ought  to  be  deemed  to  be  poisons  within  one 
branch  or  the  other.  Of  coarse,  it  must  not  be 
supposed  that  I  am  suggesting  that  a  sale  of  a 
mixture  of  a  named  poison  with  something  else 
would  not  be  a  sale  under  sect.  17.  I  have  said 
at  the  beginning  of  my  judgment,  and  I  desire 
to  repeat  it,  that  I  do  not  in  any  way  wish  to 
throw  the  slightest  doubt  on  that  part  which  is, 
I  think,  concluded  by  the  language  of  the  section 
itself  and  by  the  3udgments  in  the  Court  of 
Appeal.  I  come  to  the  conclusion  that  this 
order  was  a  perfectly  valid  order,  and  that  there- 
fore the  sale  of  this  article  was  justified  by  the 
Act  and  the  order,  and  was  not  a  sale  of  a  poison 
named  in  part  1  of  sched.  A.  It  was  a  poison,  and 
therefore  required  to  be  labelled  "  poison,"  and 
to  have  the  name  of  the  seller  upon  the  box ;  but 
it  was  not  a  poison  in  the  first  part  of  sched.  A, 
which  requires  it  to  be  sold  only  to  a  person 
known  to  the  vendor.  I  think  for  these  reasons 
that  the  appeal  must  be  allowed. 

Lawbance,  J. — I  agree. 

Ridley,  J. — I  agree,  and  have  very  little  to 
add.  I  think  that  the  cases  quoted  show  that 
an  unqualified  person  may  be  convicted  of  selling 
poison  contrary  to  the  Act,  although  the  poison 
be  mixed  with  other  substances,  and  whether 
that  poison  be  within  the  first  or  second  part  of 
sched.  A.  But  clearly  the  question  within  which 
part  of  the  schedule  each  particular  poison  or 
preparation  of  poison  may  fall  is  quite  indepen- 
dent of  these  cases.  If  the  Pharmaceutical 
Sooiety  had  power  to  pass  the  resolution  of  1869, 
I  think  on  the  argument  addressed  to  us  this 
ointment  falls  properly  within  the  words 
"compound  containing  any  poison  within  the 
meaning  of  the  Pharmacy  Act  1869  when  pre- 
pared or  sold  for  the  destruction  of  vermin,"  and 
is  not  within  the  first  part  of  the  schedule.  I 
agree  with  my  Lord  that  we  must  hold  that  the 
society  had  power  to  make  the  order. 

Appeal  allowed. 

Solicitors,  Neve,  Beck,  and  Kirby ;  Marhby, 
Stewart,  and  Co. 


Wednesday,  Dee.  20, 1905. 

(Before  Lord  Alyebstone,  O.J.,  Lawbance 

and  Ridley,  JJ.) 

Hobnsey  School  of  Abt  (apps.)  v.  Edmonton 

Union  (resps.).  (a) 

Poor  rate— Exemption — Society  instituted  for  the 
purposes  of  fine  arts  exclusively  —  Scientific 
Societies  Act  1843  (6  &  7  Vict.  c.  36),  «.  1. 

The  appellants  were  an  institution  established  for 
the  purposes  of  the  fine  arts  and  of  encouraging, 
advancing,  and  disseminating  the  same  exclu- 
sively. The  expenses  of  maintenance  were 
defrayed  by  fees  paid  by  the  students  and  grants 
from  the  Middlesex  County  Council  and  the 
Board  of  Education,  and  a  certificate  had  been 
given  by  the  Registrar  of  Friendly  Societies  that 
the  institution  was  entitled  to  the  benefit  ofQ&l 
Vict.  c.  36. 

Held,  that  the  institution  was  exempt  from  poor 
rates  under  sect.  1  of  the  Scientific  Societies 
Act  1843. 

(a)  Reported  by  W.  de  B.  Hbbbhbt,  Eaq.,  B*rrlBter-at-L*w. 


Case  stated  for  the  opinion  of  the  court  pursuant 
to  the  provisions  of  sect.  11  of  12  &  13  Vict 
o.  45. 

On  the  19th  Oct.  1904  the  respondents  assessed 
the  above-named  appellants  for  the  half  year 
ending  March  1905  to  the  rate  for  the  relief  of 
the  poor  of  the  parish  of  Hornsey,  in  the  county 
of  Middlesex,  and  for  other  purposes  chargeable 
thereon  according  to  law  in  respect  of  the  premises 
and  hereditaments  hereinafter  described.  The 
appellants  refused  to  pay  the  amount  to  which 
they  were  assessed  in  the  rate  or  any  part 
thereof. 

The  Horneev  School  of  Art  is  an  institution 
established  and  carried  on  for  the  purposes  of  the 
fine  arts,  and  of  encouraging,  advancing,  and 
disseminating  the  same  exclusively,  and  it  effects 
these  objects  by  the  instruction  and  examination 
of  art  students  and  by  the  exhibition  of  works  of 
art  and  the  award  of  prizes,  medals,  certificates 
of  merit,  and  scholarships  to  such  students  as 
shall  have  shown  themselves  on  examination  pro- 
ficient in  art. 

The  premises  occupied  by  the'  school  and  in 
respect  of  which  the  rate  from  which  exemption 
is  claimed  is  sought  to  be  imposed  were  in  the 
year  1893  leased  to  the  committee  of  the  institu- 
tion for  a  term  of  twenty-one  years  at  an  annual 
rent  of  150 J.,  and  are  situated  in  a  road  called 
Crouch  End- hill  in  the  parish  of  Hornsey ;  they 
consist  of  school  buildings  which  by  the  terms  of  the 
lease  and  by  the  rules  of  the  institution  are  required 
while  rented  or  occupied  by  the  institution  to  be 
used  solely  for  the  purpose  of  a  school  of  art  for 
pupils  of  the  age  of  fifteen  years  at  least,  in 
connection  with  the  Science  and  Art  Depart- 
ment of  the  Committee  of  Council  on  Educa- 
tion, South  Kensington,  in  accordance  with  the 
rules  and  regulations  of  such  department,  and 
for  the  purpose  of  teaching  drawing,  painting, 
modelling,  and  designing  for  architectural  manu- 
factures and  decorations,  but  not  for  music  or 
chemistry,  or  any  other  purpose  whatsoever, 
and  for  the  transaction  of  the  business  of  the 
institution. 

The  institution  is  controlled  and  conducted  by 
a  committee  of  management,  of  which  committee 
the  majority  is  appointed  by  the  Middlesex  Edu- 
cation Committee.  The  only  members  of  the 
institution  are  those  who  constitute  the  committee 
of  management,  and  by  the  rules  of  the  institu- 
tion the  services  of  these  members  are  honorary, 
no  dividend,  gift,  division,  or  bonus  in  money,  or 
any  emolument  or  pecuniary  advantage  being 
received  or  receivable  by  any  of  the  said 
members. 

The  committee  of  management  superintend  and 
control  the  institution  in  accordance  with  and 
subject  to  regulations  of  the  Board  of  Education 
applicable  to  schools  of  art  and  art  classes,  and 
in  accordance  with  and  subject  to  the  regulations 
of  the  Middlesex  Education  Committee.  The 
instruction  of  the  students  in  art  is  conducted  by 
a  teaching  staff  who  are  under  the  directions  and 
superintendence  of  the  committee  of  manage- 
ment. 

Fees  for  instruction  in  art  at  rates  approved 
by  the  Middlesex  Education  Committee  are  paid 
by  the  students.  By  the  rules  of  the  institution 
no  profit  over  and  above  the  expenses  of  mainten- 
ance of  the  institution  as  a  school  of  art  is  sought 
to  be  made. 
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Prior  to  Not.  1900  the  appellants  received  in 
aid  of  the  institution  an  annual  grant  from  the 
Middlesex  County  Council,  averaging  88Z.,  in  aid 
of  special  evening  technical  classes,  and  upon 
condition  that  these  classes — viz.,  classes  for 
modelling  in  clay,  designing,  and  wood  carving — 
should  he  under  the  control  of  a  joint  committee 
consisting  of  three  members  nominated  by  the 
said  county  council  and  three  members  of  the 
committee  of  the  appellants'  institution.  On  the 
9th  Not.  1900  application  was  made  by  the 
appellants  to  the  said  county  council  for  an 
additional  grant .  for  the  support  of  Saturday 
morning  classes  in  drawing  for  elementary  school 
teachers  and  for  eveniDg  classes.  The  following 
is  a  copy  of  the  application  for  additional  assist- 
ance: 

Hornsey  School  of  Ait,  Crouch  End-hill,  N.,  9th  Nov. 
1900.-— To  the  Technical  Education  Committee  of  the 
Middlesex  County  Connoil. — Gentlemen, — The  oom- 
mittee  of  this  sohool  of  art  had  the  honour  of  laying 
before  yon  in  their  letter  of  the  6th  Oct  statistics 
relating  to  the  number  of  students  attending  the  classes, 
successes  which  they  had  gained,  and  a  statement  of 
average  income  and  expenditure.  This  was  accompanied 
by  a  proposal  whioh  they  submitted  for  the  adoption 
and  administration  of  the  school  by  the  teohnioal 
education  oommittee  of  the  county  council.  They 
are  given  to  understand,  however,  that  the  proposal  as 
then  made  did  not  meet  the  approval  of  the  majority  of 
the  local  teohnioal  education  oommittee,  and  there- 
fore, the  question  of  handing  over  the  management  of 
the  school  to  the  oonnty  connoil  might  possibly  be  post- 
poned. Under  these  circumstances  tbe  committee  beg 
to  apply  for  additional  financial  assistance  to  enable 
them  to  extend  and  render  more  efficient  the  evening 
classes  carried  on  by  them,  and  they  would  submit  that 
■uoh  assistance,  in  addition  to  the  grant  as  at  present 
received,  might  be  given  for  the  following  purposes : — 

1.  To  provide  a  class  in  drawing  subjects  on  Saturday 
mornings  for  elementary  Bchool  teachers. — The  members 
of  the  Hornsey  Sohool  Board  have  intimated  that  they 
approve  of  tbe  institution  of  this  class,  and,  if  it  is 
started,  to  actually  co-operate  in  making  it  a  success. 
It  is  proposed  that  the  rate  of  fees  oharged  should  be 
the  same  as  oharged  for  a  similar  class  by  the  committee 
of  the  Tottenham  Polytechnic,  and  for  the  remainder 
of  the  present  session  to  be  as  follows  :  For  the  term 
January  to  May  1901,  6«. ;  for  the  term  May  to  the  28th 
July  1901,  6«. ;  for  seven  months,  January  to  the  28th 
July  1901, 10s.  6d. ;  estimated  oost  of  teaching  for  the 
remainder  of  the  session,  January  to  July  1901,  171.  10s. 

2.  To  reduoe  all  the  fees  of  evening  classes. — The 
oommittee  desire  to  point  out  that  expert  instruction  is 
now  given  in  upwards  of  twelve  evening  olasses  each 
week,  and  they  feel  that  the  time  has  come  when  this 
instruction  should  be  brought  within  the  easy  reach  of 
all  comers  by  a  general  reduction  in  the  fees.  From 
the  inquiries  that  have  been  made  it  appears  that  a 
considerable  number  of  residents  in  Hornsey  attend 
the  evening  art  olasses  held  in  London  who  would 
attend  the  olasses  at  this  sohool  if  the  fees  were  reduced. 
Upon  an  average,  110  student  *  attend  the  evening  classes 
annually  (many  of  whom  are  engaged  in  art  trades 
and  manufactures),  but  the  premises  will  accommodate 
a  muoh  greater  number.  The  committee  would  be 
prepared  to  introduce  this  change  immediately  after  the 
Christmas  vacation,  and  request  the  county  council  to 
assist  them  on  the  following  lines  :  That  at  tbe  close 
of  the  session  in  July  1901,  upon  a  statement  being 
presented,  the  oounty  connoil  grant  a  sum  not  exceeding 
1001.  to  make  up  for  any  loss  arising  from  the  reduction 
in  tbe  fees  oharged  at  evening  classes,  and  for  the 
provision  of  additional  teachers  for  duplicating  classes 
as  may  be  required  by  the  larger  number  of  students 


attracted  by  the  lower  fees.    (A.  statement  is  appended 
giving  details  of  the  proposed  alterations  in  the  feeB). 

Summary. 

£    s.    d. 

1.  Grant  in  aid  of  modelling,  designing,  and 

wood  carving  as  heretofore  ...         ...      85    0    0 

2.  Estimate  for  Saturday  morning  class  for 

elementary  teachers — teacher  1st  Jan. 

to  July  17  10    0 

3.  For  reducing  fees  of  evening  olasses  and 

additional  teachers  aB  may  be  re- 
quired and  not  to  exceed  the  sum  of    100    0    0 


.£202  10    0 


The  oommittee  trust  that  this  application  will  reoeive 
the  favourable  consideration  of  the  oommittee  of  the 
oounty  connoil. — I  am,  gentlemen,  yours  faithfully, 
G.  J.  Squirbs,  Hon.  Sec. 

The  county  council  on  the  14th  Dec.  1900 
consented  to  make  an  additional  grant  on 
conditions  contained  in  a  letter  of  which  the 
foil  wing  is  a  copy : — 

County    Council    of    Middlesex,    Guildhall,    West- 
minster, S.W.,  14th  Deo.  1900.— Technical  Education 
Hornsey  Sohool  of  Art. — Dear  Sir, — Your  letter  of  the 
9th  ulto.  applying  for  additional  financial  assistance  to 
your  school  to  enable  your  oommittee  to  extend  and 
render  more  efficient  the  olasses  oarried  on  has  now 
been  dealt  with  by  my  technical  education  oommittee. 
After  giving  the  matter  their  oarefnl  consideration,  I  am 
directed  to  intimate  to  yon  that  they  will  be  prepared 
to  make  a  grant  to  your  sohool  for  a  period  of  fifteen 
months,  commencing  the  1st  Jan.  1901,  at  the  rate  of 
2001.  per  annum,  for  the  purpose  of  extending  the  use- 
fulness of  the  sohool  by  bringing  the  classes  within  the 
reach  of  a  greater  number  of  students,  and  providing 
as  far  as  possible  for  students  in  industrial  occupations 
in  whioh  applied  art  is  of  importance.    The  grant  pro- 
posed to  be  made  will  be  subjeot  to  the  following  con- 
ditions :    (a)   That  the  fees  are  to  be  reduced  on  the 
lines  suggested   in  the    scheme    of    your    oommittee. 
(b)  That  special    Saturday   classes    be    provided    for 
teachers,     (c)  That  all  teachers  be  paid  fixed  salaries 
and  no  bonne  of  any  kind  to  be  given,     (d)  That  an 
annual    balanoe-  sheet   be  presented    to  my    teohnioal 
eduoation  oommittee.     (e)  That  the    majority  of  the 
members  of  the  school  oommittee  be  appointed  by  my 
oommittee,  the  remainder  being  appointed  by  the  present 
sohool  oommittee.     (/)  That  all  fees  paid  and  grants 
earned  by  students  in  the  evening  classes  be  the  property 
of  the  oounty  oounoil.     (y)  That  all  classes  be  open  for 
inspection  by  Mr.  Gott,  the  county  council's  inspector, 
to  whom  notices  of   all  oommittee  meetings  must  be 
sent,     (h)  That  a  scheme  of  work  for  the  session  be 
submitted    to    my    oommittee.      (t)  That    the    whole 
organisation  of  the  sohool  be  taken  oharge  of  by  the 
oommittee  appointed  under  sub-sect,  (e)  and  brought 
under  the  above  conditions. — I    am,  dear   sir,  yours 
faithfully,  Eichabd  Nicholson,  Clerk  of  the  County 
Council. — G.  Squirbb,  Esq.,  Hon.  Secretary,  Hornsey 
Sohool  of  Art,  Crouch  End-hill,  N. 

Since  that  date  the  oounty  council  has  con- 
tinued the  additional  grant  on  the  conditions, 
but  condition  (/)  has  not  been  enforced,  and  the 
fees  and  grants  the  subject  of  the  condition 
have  never  been  claimed  from  the  appellants  by 
the  county  council.  The  fees  and  grants  have 
never  at  any  time  approximated  to  the  amount 
of  the  additional  grant. 

The  original  grant  has  also  been  continued, 
and,  as  appears  from  the  balance-sheet  exhibited 
to  this  case,  the  total  grant  from  the  county 
council  for  the  year  ending  the  31st  July  1904 
was  2502. 
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Until  the  Education  Act  1902  came  into  opera- 
tion the  grant  received  by  the  appellants  from 
the  Middlesex  County  Council  was  made  by  that 
council  under  and  by  virtue  of  the  Local  Taxa- 
tion (Customs  and  Excise)  Act  1890  and  the 
Technical  Instruction  Acts  1889  and  1891.  Such 
grant  has  since  been  made  by  the  county  council 
under  and  by  virtue  of  the  Education  Act  1902. 
An  annttal  grant  has  also  been  received  by  the 
appellants  in  aid  of  their  institution  since  the 
year  1883  from  the  Board  of  Education.  This 
grant  has  been  hitherto  made  to  them  by  that 
board  out  of  moneys  voted  by  Parliament  for 
educational  purposes,  and  has  been  granted 
subject  to  the  conditions  imposed  by  the  regula- 
tions of  the  board  for  the  year  in  which  the  grant 
was  made. 

The  court  is  to  be  at  liberty  to  refer  to  a  King's 
printer's  copy  of  the  regulations  of  the  Educa- 
tional Board  made  for  the  year  which  commenced 
the  1st  Aug.  1903  and  ended  the  31st  July  1904 
under  which  the  grant  made  to  the  appellants  in 
aid  of  their  institution  in  that  year  was  made. 

Application  for  the  grants  is  required  to  be 
made  annually  by  the  committee  of  management 
of  the  appellants*  institution  to  the  Middlesex 
County  Council  and  to  the  Board  of  Educa- 
tion, and  the  grants  may  be  decreased  or  deter- 
mined. 

The  annual  grants  made  to  the  appellants' 
institution  by  the  Middlesex  County  Council  and 
by  the  Board  of  Education  have  amounted  to 
about  6357.  per  annum,  and  the  same  have  been 
and  are  applied  exclusively  to  the  purposes  of 
the  institution  hereinbefore  declared. 

The  following  is  a  statement  of  the  receipts  aud 
expenditure  of  the  institution  for  the  year  ending 
the  31st  July  1904. : 

Honisey  School  of  Art  Balance-sheet,  Aug.  1,  1903,  to 

July  31, 1904. 

£    e.    d. 
Balance  brought  forward    80  14    8 

r«w  •••        •  •  •        •  •  •        ••■        ■■•        •••        •  •  •        ■»,        f  f  v       X    JLJL 

Qranta 

Board  of  Education 385    6    8 

County  Council  of  Middlesex 250    0    0 
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£ 

Teachers'  salaries  fixed      908 

Assistant  secretary      15 

Equipment,  apparatus,  &o 127 

Bent,  rates,  taxw,  &o 155 

Heating,  lighting,  cleaning,  Ac 8? 

Printing,  advertising,  postage,  prize  distri- 
bution                 69 

Examinations  and  prizes 21 

Fire  insurance       0 

Legal  expenses     3 

Repayment  of  loan       50 

Interest  on  loan,  5  per  oent.  on  .£200       ...  10 

Balanoe  forward 41 


•»■  »•*  •  •  •  •  •  ■  •  •  • 


s.    d. 

14  0 
0  0 
6    2 

17  10 

18  4 

3  9 
12  10 
9  6 
16  0 
0  0 
0  0 
9  10 


41486  3  3 
A  certificate  that  the  institution  is  entitled  to 
the  benefit  of  the  statute  6  &  7  Yict.  c.  36  was 
given  by  the  Registrar  of  Friendly  Societies  aud 
is  dated  the  17th  Oct.  1903,  and  no  alteration  in 
the  rules  or  practice  or  nature  of  the  institution 
has  been  made  since  that  date. 

The  appellants  claimed  exemption  against  the 
rate  for  Oct.  1903,  and  negotiations  between  the 


appellants  and  the  respondent  assessment  com- 
mittee continued  until  Jan.  1905,  when  a  definite 
refusal  to  allow  the  appellants' claim  for  exemption 
was  given. 

The  appellants  thereupon  gave  notice  of  appeal 
against  the  rate,  but,  by  arrangement  with  the 
respondent  committee,  the  rate  for  Oct.  1904  was 
substituted  as  the  subject  of  appeal. 

The  land  and  buildings  have,  however,  been 
assessed  to  and  rated  by  each  of  the  poor  rates 
made  for  the  parish  of  Hornsey  since  the  granting 
of  the  certificate,  and  the  rates  for  Oct.  1903  and 
April  1904  have  been  paid  by  the  appellants  under 
protest. 

The  question  for  the  opinion  of  the  court  is : 
Are  the  appellants  exempt  under  6  &  7  Yict.  c  36 
from  being  assessed  in  or  rated  to  and  from 
liability  to  payment  of  the  said  poor  rates  of  the 
19th  Oct.  1904,  and  rates  for  other  purposes 
chargeable  thereon  in  respect  of  the  lands  and 
buildings  occupied  by  them  as  aforesaid. 

The  following  are  the  rules  referred  to 
above : — 

1.  The  Hornsey  School  of  Art  is  an  institution  estab- 
lished for  the  purposes  and  encouragement,  advance- 
ment, and  dissemination  of  the  fine  arts  exclusively. 
These  purposes  shall  be  effected:  (1)  By  instruction 
and  examination  of  art  students ;  (2)  by  the  exhibition 
of  works  of  art,  and  the  award  of  prizes,  medals,  certifi- 
cates of  merit,  and  scholarships. 

2.  The  sohool  shall  be  under  the  management  of  a 
oommittee,  consisting  of  not  less  than  twelve  and  not 
more  than  fifteen  persons,  the  majority  of  whom  shall  be 
appointed  by  the  Middlesex  Education  Oommittee.  Of 
the  remainder  the  Mayor  of  Hornsey  shall  be  a  member 
ex  officio,  and  the  others  shall  be  co-opted. 

3.  The  oommittee  shall  superintend  and  oarry  on  the 
institution  in  accordance  with  the  regulations  of  the 
Board  of  Education,  South  Kensington,  applicable  to 
schools  of  art  and  art  classes,  and  also  in  accordance 
with  the  following  regulations  of  the  Middlesex  Educa- 
tion Committee :  (a)  That  the  fees  be  at  such  rate  as 
the  Middlesex  Education  Committee  approve,  (b)  H»t 
all  teachers  be  paid  fixed  salaries,  and  no  bonus  of  any 
kind  be  given,  (c)  That  an  annual  balance  sheet  be 
presented  by  the  oommittee  to  the  Middlesex  Education 
Committee,  (d)  That  all  fees  paid  and  grants  earned 
by  the  evening  students  be  the  property  of  the  Middlesex 
Education  Committee,  (e)  That  all  glasses  be  open  to 
inspection  by  the  Middlesex  County  Council's  inspectors, 
to  whom  notioe  of  all  oommittee  meetings  be  sent.  (/) 
That  the  scheme  of  work  be  submitted  annually  to  the 
oouncil. 

4.  All  annual  and  other  voluntary  contributions 
received  by  the  oommittee  for  the  institution  shall  be 
applied  for  its  purposes  exclusively. 

5.  That  the  institution  may  not  make  any  dividend, 
gift,  division,  or  bonus  in  money  unto  or  between  any  of 
its  members. 

6.  That  the  institution  be  not  carried  on  with  a  view 
to  profit  over  and  above  the  expenses,  and  that  the 
buildings  of,  or  any  buildings,  or  any  part  of  a  buHdm* 
rented  or  oooupied  by  the  institution  shall  be  used 
exclusively  for  the  transaction  of  its  business  and  for 
the  purposes  of  the  fine  arts,  and  the  encouragement, 
dissemination,  and  propagation  of  the  same. 

7.  That  no  scholar,  student,  teacher,  or  examiner  of 
tbe  institution  shall  be  a  member  of  the  institution,  the 
only  members  thereof  being  the  oommittee  of  manage- 
ment as  before  defined. 

The  certificate  referred  to  above  was  as 
follows: 

Begister  No.  789  Mdx.  S.  &  L.— It  is  hereby  certified 
that  this  society  is  entitled  to  the  benefit  of  the  Act 
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6  &  7  Yiot.  c  36,  intituled  an  Act  to  exempt  from 
county,  borough,  parochial,  and  other  local  rates,  lands 
and  buildings  occupied  by  scientific  or  literary  societies. 
—This  17th  Oot.  1903.  —  L.S.  Eegistrar  of  Friendly 
Societies.—  Copy  sent  to  the  clerk  of  the  peace. 

Danckwerts,  K.C.  and  Groser  for  the  appellants. 
— The  institution  is  within  sect.  1  of  6  &  7  Yiet. 
c.  36.  In  Royal  College  of  Music  v.  Westminster 
Vestry  (78  L.  T.  Rep.  441 ;  (1898)  1  Q.  B.  809). 
sect.  1  was  dealt  with  in  the  same  way  as  in  Art 
Union  of  London  v.  Savoy  Overseers  (71  L.  T.  Rep. 
40 ;  (1894)  2  Q.  6. 609),  and  the  four  conditions  with 
which  a  society  must  comply  were  set  out.  They 
are  fulfilled  by  the  appellants  here.  The  society  is 
supported  by  annual  voluntary  contributions,  for 
the  grants  that  are  made,  although  made  under 
the  Education  Act  1902,  are  voluntary.  They 
referred  to 

Manchester  Corporation  v.  McAdam,  75  L.  T.  Rep. 

229  ;  (1896)  A.  C.  500  ; 
Liverpool   Corporation  v.    West  Derby  Union,   92 

L.  T.  Rep.  467. 

Macmorran,  K.G.,  B.  Cunningham  Glen,  and 
Bethune  for  the  respondents. — The  word  "  volun- 
tary "  does  not  mean  "  not  compulsory "  (Art 
Union  of  London  v.  Savoy  Overseers,  sup.),  and 
in  Royal  College  of  Music  v.  Westminster  Vestry 
(sup.)  there  were  voluntary  subscriptions.  Grants 
of  this  description  are  not  voluntary  annual  sub- 
scriptions. 

Lord  Alvebstone,  G.J. — I  confess  that  if  this 
matter  came  before  me  unfettered  by  authority, 
I  should  have  thought  that  such  a  well-known  class 
of  contribution  as  that  which  is  now  suggested 
is  a  voluntary  contribution  would  not  have  fallen 
within  the  expression  "  annual  voluntary  contri- 
butions!' in  the  Scientific  Societies  Act  1843. 
Among  the  cases  there  are  a  considerable  number 
in  which  it  was  decided  that  the  benefit  which 
was  received  by  the  members  took  the  institution 
out  of  the  class  which  was  intended  to  be  benefited 
by  the  Act — namely,  institutions  for  the  purpose 
of  science,  literature,  and  the  fine  arts  exclusively. 
But  there  also  were,  in  many  of  these  cases, 
instances  of  contributions  which  might  have  given 
rise  to  this  question  had  there  not  been  other 
grounds  for  the  decision*  But  this  case  seems  to 
me  to  be  an  illustration  of  that  principle  we  have 
constantly  acted  upon,  that  a  decision  ought  not 
to  be  refined  away  by  nice  distinctions.  It  is 
perfectly  true,  as  Mr.  Macmorran  has  pointed 
out,  that  in  Royal  College  of  Music  v.  West- 
minster Vestry  (78  L'.  T.  Rep.  441 ;  (1898)  1  Q.  B. 
809),  the  case  there  was  a  decision  on  this  very 
point,  there  were  contributions  other  than  the 
Government  grant  to  the  extent  of  11322.  That 
would  have  been  sufficient  to  support  the  decision, 
but  I  cannot  take  the  view  that  the  5002.  Govern- 
ment grant — which  it  is  conceded  for  prac- 
tical purposes  was  identical  in  its  incidents 
with  the  grant  in  this  case  —  was  not  the 
subject  alpo  of  the  decision  of  this  court. 
In  the  Law  Journal  Reports  (67  L.  J.  80,  Q.  B.),  at 
p.  84,  Hawkins,  J.  is  reported  as  saying :  "It  is 
trae  that  of  the  18,7802.  received  in  the  year 
ending  April  1896  the  sum  of  16322. — that  is, 
annual  subscriptions  11322.  avid  Government 
grant  5002. — only  was  received  from  annual  sub- 
scriptions of  a  purely  voluntary  character,  but 
that  is  a  substantial  sum."  Inasmuch  as  he  was 
dealing  with  the  16322.    with  reference  to  the 
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18,7802.,  I  do  not  think  I  can  assume  he  was  pro- 
ceeding only  on  the  11322.  In  the  Law  Reports, 
which  may  or  may  not  be  correct,  it  is  true  that 
parenthetical  observation  showing  how  the  16322. 
was  made  up  disappears,  but  the  total  given  is 
still  16322.  Under  these  circumstances  it  seems 
to  me  that  there  is  a  decision  of  this  court  prac- 
tically on  all  fours  with  this  case,  that  a  grant  of 
this  nature  is  an  annual  voluntary  contribution 
within  the  meauing  of  sect.  1  of  the  Scientific 
Societies  Act  1843 ;  and  Art  Union  of  London  v. 
Savoy  Overseers  (74  L.  T.  Rep.  497  ;  (1896)  A.  0. 
296),  as  far  as  it  is  an  authority  at  all,  is,  of  course, 
an  authority  in  the  same  direction.  It  is  true, 
as  Mr.  Macmorran  has  pointed  out,  that  in  that 
case  the  actual  decision  was  that  people  who 
subscribe  money  voluntarily  and  who  get  a  quid 
pro  quo  are  not  "  voluntary  "  subscribers  within 
the  meaning  of  the  Act.  But  the  reason  for  the 
decision,  if  it  be  taken  as  exhaustive,  was  that 
"  voluntary "  means  something  in  respect  of 
which  there  is  no  countervailing  benefits  to  the 
subscriber.  I  have  not  overlooked  the  fact  that 
in  the  bargain  as  to  the  grants  from  the  county 
council  there  was  a  term  that  the  evening  fees 
should  belong  to  the  county  council,  but  obviously, 
however,  that  would  not  exhaust  the  whole  of  the 
grants ;  and  it  does  not  apply  at  all  to  the 
Government  grant.  I  think,  therefore,  that  we 
are  bound  by  the  decision  in  Royal  College  of 
Music  v.  Westminster  Vestry,  especially  supported 
or  buttressed  as  it  is  by  the  reasoning  in  Art 
Union  of  London  v.  Savoy  Overseers,  and  that  if 
a  distinction  is  to  be  drawn  it  must  be  drawn  by 
the  Court  of  Appeal,  and  cannot  be  drawn  by 
this  court.  I  think,  therefore,  that  the  appeal 
must  be  allowed. 

Lawrence,  J. — I  agree. 

Ridley,  J. — I  agree.  I  should  not  add  any- 
thing to  what  my  Lord  has  said  but  for  the  fact 
that  I  was  a  party  to  the  decision  in  Liverpool 
Corporation  v.  West  Derby  Union  (92  L.  T.  Rep. 
467).  I  think  it  is  true  that  in  that  case  this 
point  was  raised,  but  it  was  raised  in  a  secondary 
degree.  It  was  not  the  main  point  which  was 
argued  in  the  case,  and,  when  it  was  touched 
upon,  the  case  of  Royal  College  of  Music 
v.  Westminster  Vestry,  from  which  we  cannot 
distinguish  the  present  case,  was  not  cited.  I 
think,  speaking  for  myself,  that  it  would  seem 
from  the  judgment  I  gave,  in  the  Liverpool  case 
that  I  treated  it  as  turning  on  whether  there  was 
a  rateable  occupation  or  not.  The  second  point, 
indeed,  was  argued,  as  I  have  said,  and  was  dealt 
with  by  my  brother  Kennedy ;  but  the  point  on 
which  I  meant  to  give  a  decision  was  not  so 
much  as  to  the  contribution  of  2502  — although  I 
believe  that  was  also  to  be  accounted  for  by  the 
fact  that  the  corporation  was  paying  money  to 
themselves — but  was  more  upon  this  observation, 
that  the  library  was  connected  with  a  newspaper 
room,  and  that  it  was  shown,  and  rightly  shown, 
that  the  library  was  not  a  society  which  was 
instituted  for  the  purpose  of  science,  literatare, 
or  the  fine  arts  exclusively.  Emphasis  had  been 
laid  upon  the  fact  that  there  was  a  reading  room 
in  which  there  were  a  great  number  of  newspapers, 
but  it  will  be  seen  that  my  brother  Kennedy 
referred  to  that  as  a  very  pleasant  mode  of 
acquiring  knowledge  through  the  medium  of  the 
newspapers  as  to  what  is  going  on  from  time  to 
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time,  bat  pointed  oat  that  70a  ooald  not  say  it 
was  for  literary,  scientific,  or  artistic  purposes. 
I  think  that  an  institution  of  that  kind  cannot 
be  said  to  be  for  the  purpose  of  science,  literature, 
or  the  fine  arts  exclusively.  The  case  was  decided 
upon  that  point.  That  is  all  I  have  to  say  about 
it.  Otherwise  I  think  it  is  very  capable  of  being 
supported,  and  I  have  no  reason  to  differ  from 
what  I  said  then.  Appeal  aUowed. 

Solicitors  :  King  and  BurreU ;  F.  Shelton,  Tot- 
tenham. 


Thursday,  Jan.  11, 1906. 

(Before  Lord  Alvbrstonb,  0. J.,  Ridley 
and  Darling,  J  J.) 

Cowling  (app.)  v.  Topping  (resp.).  (a) 

Insurance  —  Industrial  —  Policy  exceeding  201.  — 
Jurisdiction  of  justices — Collecting  Societies  and 
Industrial  Assurance  Companies  Act  1896  (59 
&  60  Vict  c.  26),  e$.  1, 7. 

The  jurisdiction  of  justices  in  disputes  between  an 
industrial  assurance  company  and  any  member 
or  person  insured  or  any  person  claiming 
through  a  member  or  person  insured,  under 
sect.  7  of  the  Collecting  Societies  and  Industrial 
Assurance  Companies  Act  1896,  is  limited  to 
cases  where  the  policy  is  for  a  less  sum  than  202. 

Case  stated  on  a  complaint  preferred  by  the 
respondent  against  the  appellant  whereby  the 
respondent  claimed  222. 19s.,  under  the  Collecting 
Societies  and  Industrial  Assurance  Companies  Act 
1896,  as  executrix  of  the  will  of  John  Topping, 
deceased,  on  a  policy  of  insurance. 

Upon  the  hearing  of  the  complaint  the  follow- 
ing facts  were  admitted  or  proved  in  evidence : — 

John  Topping,  the  husband  of  the  respondent, 
assured  his  life  with  the  appellants  in  Oct.  1900 
for  221.  19*.,  and  had  signed  the  proposal  form  to 
effect  that. 

He  duly  made  his  last  will  and  testament,  dated 
the  6th  May  1902,  whereby  he  appointed  the  re- 
spondent his  executrix  and  sole  personal  repre- 
sentative, which  will  was  not  revoked  or  altered, 
and  he  died  on  the  10th  Oct.  1904,  and  his  will 
was  duly  proved  by  the  respondent. 

One  Ellen  Rigby  or  her  husband  had  paid 
most,  if  not  all,  of  the  premiums  which  accrued 
on  the  policy,  there  being  no  evidence  as  to 
whether  John  Topping  or  the  respondent  paid  any 
of  them. 

On  the  19th  Dec.  1904  Ellen  Bigby  claimed  the 
sum  of  221.  19s.  assured  on  the  life  of  John 
Topping  by  the  policy  before  a  petty  sessional 
court  at  St.  Helens,  and  the  case  was  dismissed 
on  the  ground  that  Ellen  Bigby  had  no  insurable 
interest  in  the  life  of  the  said  John  Topping. 

The  respondent  contended  that  upon  the  above 
facts  the  appellant  was  liable  to  pay  the  sum 
assured  to  the  respondent,  and  the  dismissal  by 
the  justices  of  the  previous  case  only  decided  that 
Ellen  Rigby 's  claim  was  void,  and  not  that  the 
policy  itself  was  absolutely  void  as  between  John 
Topping  and  his  representative  and  the  appel- 
lant, and  that  the  respondent  was  not  thereby 
prevented  from  setting  up  her  claim  to  the  moneys 
assured  payable  as  John  Topping's  personal 
representative. 

la)  Beportod  by  W.  dk  B.  Hkrbebt,  Esq.  Barriater-at-Law. 


The  appellant  contended  that  the  respondent*! 
claim  was  estopped  by  the  previous  decision  of  the 
petty  sessional  court  of  the  19th  Dec.  1904,  and 
that  he  was  entitled  to  prove  that  the  justices 
in  dismissing  the  previous  case  had  decided, 
among  other  things,  that  the  policy  was  void,  and 
cited  Kinnis  v.  Graves  (78  L.  T.  Rep.  502) ;  that 
he  was  entitled  to  call  the  magistrates'  clerk  to 
prove  what  had  transpired  on  the  previous  hear- 
ing, and  to  produce  a  note  of  the  evidence  taken, 
and  to  prove  that  certain  reasons  were  given  bv 
the  justices  for  theii  decision ;  that,  one  of  such 
reasons  being  that  the  policy  was  void,  this  expres- 
sion of  opinion  was  binding,  and  that  then  the 
unreported  case  of  Ex  parte  Yorkshire  Provident 
Association  (quoted  in  58  J.  P.  798)  applied,  and 
that,  the  policy  being  void,  there  was  no  longer  a 
dispute  between  the  company  and  "a  person 
insured  ";  and  that,  the  claim  being  for  over  20L, 
the  justices  had  no  jurisdiction  by  virtue  of  sect.  1 
read  with  sect.  7  of  the  Collecting  Societies  snd 
Industrial  Assurance  Companies  Act  1896. 

Sect.  1  reads  as  follows : 

This  Aofc  shall  apply  to  every  snob  (a)  friendly  sooiety 
or  branoh,  whether  registered  or  unregistered  (in  tab 
Aot  referred  to  as  a  collecting  society),  and  (o)  penon 
or  body  of  persons,  whether  corporate  or  incorporate, 
granting  aasuranoes  on  any  one  life  for  a  leas  sum  than 
201. 

Sect.  7  says : 

In  all  disputes  between  a  collecting'  sooiety  or  indus- 
trial inanranoe  company  and  any  member  or  person 
insured  olaiming  through  a  member  or  person  insured  or 
under  the  rules,  that  person  or  member  may,  notwith- 
standing any  provisions  of  the  rules  of  the  sooiety  or 
company  to  the  contrary,  apply  to  the  Connty  Court  or 
to  the  court  of  summary  jurisdiction  for  the  place  where 
that  member  or  other  person  resides,  and  the  oourt  may 
settle  the  dispute  according  to  the  provisions  of  the 
Friendly  Societies  Aot  1896. 

The  appellant  did  not  raise  the  point  that  the 
policy  was  void  by  reason  of  there  being,  when 
the  policy  was  made  and  issued,  another  or  other 
policies  effected  with  the  appellant  on  the 
insured's  life,  and  no  evidence  was  tendered  to 
this  effect,  and  therefore  the  justices  did  not  con- 
sider or  decide  that  point. 

The  justices'  were  of  opinion  that  the  fact  of 
another  complainant  having  failed  to  substantiate 
her  claim  did  not  prevent  the  respondent  succeed- 
ing if  she  was  otherwise  able  to  prove  her  claim, 
and  that  the  matter,  as  far  as  the  respondent  was 
concerned,  was  not  res  judicata  by  reason  of  the 
previous  decision ;  that  the  premiums  might  have 
been  paid  on  the  assured's  account,  there  being 
no  evidence  to  the  contrary ;  that  evidence  as  to 
the  reasons  of  the  justices  in  the  previous  case 
was  inadmissible,  and  that  such  reasons  did  not 
bind  them  ;  that  the  respondent,  as  the  sole  per- 
sonal representative  of  the  assured,  was  entitled 
to  the  money  claimed  under  the  policy  of  assur- 
ance upon  his  life,  any  claim  of  other  parties  to 
the  moneys  assured  being  a  separate  matter 
between  them  and  the  respondent  executrix  when 
she  had  received  the  moneys ;  and  that  the  words 
of  sub-sect,  (b)  of  sect.  1  of  the  Collecting 
Societies,  &c.,  Aot  1896,  "  granting  assurances  on 
any  one  life  for  less  than  202.,"  had  the  effect 
of  bringing  the  society  which  granted  such 
assurances  within  the  denotation  of  the  term 
"  industrial  assurance  companies/'  and  so  made 
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the  procedure  in  dispute  between  members  and 
the  society  subject  to  sect.  7  of  the  same  Act, 
and  therefore  that  they  bad  jurisdiction,  and 
that  their  jurisdiction  was  not  limited  to  amounts 
under  202. 

They  therefore,  on  the  whole  case,  made  an 
order  in  favour  of  the  respondent  for  the  amount 
claimed. 

8.  T.  Evans,  K.C.  and  F.  Dodd  for  the  appel- 
lant.— The  justices  have  no  jurisdiction  where  the 
policy  in  dispute  is  over  202.  The  mere  fact  that 
the  company  issues  policies  for  less  than  202. 
cannot  give  jurisdiction  where  the  policy  in 
question  exoeeds  that  amount. 

Boss  Brown  for  the  respondent. — The  statute 
applies  to  companies  granting  assurances  for  less 
than  202.,  and,  oy  sect.  7,  jurisdiction  is  given  the 
justices  where  a  dispute  arises  between  such 
companies  and  other  persons. 

Lord  AiiVEBSTONB,  O.J. — I  am  clearly  of  opinion 
that  this  objection  to  the  jurisdiction  must  prevail. 
I  wish  it  to  be  understood  that  I  express  no 
opinion  at  all  upon  the  other  point — viz.,  as  to 
the  right  of  the  executrix  to  recover  in  a 
proper  proceeding.  But  this  Act  has  conferred 
a  special  jurisdiction  upon  County  Courts  and 
courts  of  summary  jurisdiction,  and  I  think  it 
is  quite  plain,  from  the  long  course  of  legislation 
of  a  similar  kind,  that  it  was  intended  to  confer 
jurisdiction  in  regard  to  some  policies  only.  The 
analogy  of  the  other  cases  shows  that  there  had 
been  limits  of  amounts  and  limits  of  different 
kinds  imposed  in  cases  of  such  disputes.  Now, 
the  language  of  this  statute  is  this,  and  it  is  a 
curious  legislation,  but  still  it  seems  to  be  fairly 
clear  when  it  is  read  and  one  wishes  to  understand 
it.  It  says :  "  This  Act  shall  apply  to  every  such 
person  or  body  of  persons,  whether  corporate  or 
incorporate,  granting  assurances  on  any  one  life 
for  a  less  sum  than  201."  It  is  contended  by  Mr. 
Boss  Brown,  and  I  quite  agree  it  is  the  only  con- 
tention open  to  him,  that  that  means  u  the 
society  or  body  of  persons  chooses  to  grant 
assurances  on  lives  for  less  sums  than  20Z.,  the 
justices  have  jurisdiction  over  all  their  policies 
for  whatever  amount  That  it  is  possible  to  read 
the  language  in  that  way  I  do  not  deny,  but  it 
seems  to  me  to  be  contrary  to  the  spirit  of  the 
whole  of  this  class  of  legislation,  and  would  be  a 
strange  way  of  depriving  persons  of  rights  which 
they  certainly  have  according  to  the  ordinary  law 
of  the  land.  I  think  the  only  construction  that 
can  be  properly  put  upon  this  section  is  that  it  is 
to  give  the  special  jurisdiction  in  respect  of  the 
contracts  which  are  granted  by  the  insurance 
companies  for  a  less  sum  than  202.  A  question 
may  arise  some  day  as  to  whether  or  not  a  society 
would  be  outside  the  Act  because  it  granted 
insurance  for  a  larger  amount,  but,  at  any  rate, 
the  limit  must  be  put  upon  it  that  the  amount 
which  can  be  made  the  subject  of  the  special  juris- 
diction under  sect.  7  is  a  policy  for  an  amount 
not  exceeding  202.  I  therefore  think  the  magis- 
trate had  no  jurisdiction  to  entertain  this  claim, 
and  that  the  appeal  must  succeed. 

Ridley,  J. — I  am  of  the  same  opinion. 


Darling,  J. — I  agree. 


Appeal  allowed. 


Solicitors :  Wynne,  Baxter,  and  Keeble ;  H.  V. 
Barnes,  for  Swift  and  Qarner,  St.  Helens. 


Thursday,  Jan.  11, 1906. 

(Before  Lord  Alverbtonb,  C.J.,  Ridley  and 

Darling,  JJ.) 

Mayor,  Ac,  of  Wandsworth  (apps.)  v.  Bainbs 

(resp.).  (o) 

Metropolis — Removal  of  house  refuse— Failure  to 
remove  without  reasonable  cause — Notice  to 
place  refuse  on  kerbstone  or  footpath — Public 
Health  {London)  Act  1891  (54  &  55  Vict.  c.  76), 
8.30. 

By  a  by-law  made  by  the  London  County  Council  in 
pursuance  of  the  Public  Health  (London)  Act  1891, 
s.  16,  subs.  2  (6) :  "  Where  a  sanitary  authority 
arrange  for  the  daily  removal  of  house  refuse  in 
their  district  or  any  part  thereof,  the  occupier  of 
any  premises  in  such  district  or  part  thereof  in 
which  any  house  refuse  may  from  time  to  time 
accumulate  shall  at  such  hour  of  the  day  as  the 
sanitary  authority  shall  fix  and  notify  by  public 
announcement  in  their  district  deposit  on  the 
kerbstone  or  on  the  outer  edge  of  the  footpath 
immediately  in  front  of  the  house,  or  in  a  con- 
veniently accessible  position  on  the  premises  as 
the  sanitary  authority  may  prescribe  by  written 
notice  served  upon  the  occupier,  a  movable  recep- 
tacle in  which  shall  be  placed,  for  the  purposes 
of  removal  by  or  on  behalf  of  the  sanitary 
authority,  the  house  refuse  which  has  accumu- 
lated on  such  premises  since  the  preceding 
collection  by  such  authority.    .     .    ." 

The  respondent  refused  to  comply  with  the  require- 
ments of  the  appellants,  contained  in  a  notice, 
to  '*  deposit  on  the  kerbstone  or  edge  of  the  foot- 
path immediately  in  front  of  the  house  a 
movable  receptacle  "  in  which  should  be  placed 
the  house  refuse,  and  no  house  refuse  was 
removed  by  the  appellants  from  the  respondent1  s 
premises  after  the  9th  Jan.  1905  until  the 
20th  Jan.  1905. 

On  the  16th  Jan.  1905  the  respondent  gave  written 
notice  to  the  appellants  requiring  them  to 
remove  the  house  refuse  from  his  premises,  but 
ths  appellants,  in  reply,  informed  the  respon- 
dent that  they  would  remove  his  house  refuse  if 
the  same  were  placed  on  the  kerbstone  or  edge 
of  the  footpath  in  accordance  with  the  notice. 

The  respondent  was  always  ready  and  willing  to 
place  his  house  refuse  in  a  proper  receptacle  in 
a  conveniently  accessible  position  on  his  premises 
for  removal  by  the  appellants. 

Held,  that  the  appellants  were  rightly  convicted 
under  sect.  30  of  the  Public  Health  (London) 
Act  1891  for  having  failed,  without  reasonable 
excuse,  to  remove  the  house  refuse  after  written 
notice  requiring  this  to  be  done. 

Cash  stated  on  an  information  preferred  by  the 
respondent  under  sect.  30  of  the  Public  Health 
(London)  Act  1891  against  the  appellant  council, 
for  that  they,  at  No.  37,  Carlton- road,  Putney, 
in  the  borough  of  Wandsworth,  did,  on  the 
19th  Jan.,  without  reasonable  cause,  unlawfully 
fail  to  comply  with  a  written  notice,  dated  the 
16th  Jan.  1905,  and  duly  served  on  the  appellants, 
requiring  them  to  remove  house  refuse  from  the 
above-mentioned  premises. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  proved : — 

By  printed  notice  dated  the  12th  Oct.  1904,  the 
appellants  gave  notice  to  the  respondent  and  to 
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all  other  occupiers  of  houses  within  a  certain 
defined  area  of  the  borough  of  Wandsworth 
(hereinafter  called  the  "  prescribed  area  "),  that 
on  and  after  the  1st  Jan.  1905  a  system  of  daily 
removal  of  house  refuse  would  be  substituted  for 
the  weekly  removal  then  prevailing,  and  the 
notice  (which  purported  to  be  given  in  accordance 
with  a  by-law  made  by  the  London  County 
Council)  required  the  occupiers  to  deposit  on 
the  kerbstone  or  edge  of  the  footpath  imme- 
diately in  front  of  their  respective  houses  a 
movable  receptacle  in  which  should  be  placed  for 
the  purpose  of  removal  the  house  refuse  which 
he  had  accumulated  since  the  preceding  col- 
lection. 

The  appellants  also  issued  to  the  respondent 
and  the  occupiers  a  printed  circular  explanatory 
of  the  notice. 

The  by-law  made  by  the  London  County 
Council  in  pursuance  of  the  Public  Health 
(London)  Act  1891,  s.  16,  sub-s.  2  (b),  was  in  the 
following  terms : 

Where  a  sanitary  authority  arrange  for  the  daily  removal 
of  bouse  refuse  in  their  district  or  any  part  thereof,  the 
occupier  of  any  premises  in  such  district  or  part  thereof 
in  which  any  houae  refuse  may  from  time  to  time  accu- 
mulate shall  at  such  hour  of  the  day  as  the  sanitary 
authority  shall  fix  and  notify  by  public  announcement 
in  their  district  deposit  on  the  kerbstone  or  on  the  outer 
edge  of  the  footpath  immediately  in  front  of  the  house, 
or  in  a  conveniently  accessible  position  on  the  premises 
as  the  sanitary  authority  may  prescribe  by  written 
notice  served  upon  the  occupier,  a  movable  receptacle 
in  whioh  ehall  be  placed,  for  the  purposes  of  removal 
by  or  on  behalf  of  the  sanitary  authority,  the  house 
refuse  which  has  accumulated  on  such  premises  since 
the  preceding  collection  by  such  authority.  The  sani- 
tary authority  shall  collect  such  refuse  or  cause  the 
same  to  be  collected  between  the  hours  of  the  day  as 
they  have  fixed  and  notified  by  public  announcement  in 
their  district. 

On  the  9th  Dec.  1904  the  appellants  published 
in  the  Borough  News,  a  newspaper  which  circu- 
lates in  the  borough  of  Wandsworth,  a  notice  in 
term 8  similar  to  those  contained  in  the  notice  of 
the  12th  Oct.  1904. 

On  the  2nd  Jan.  1905,  in  accordance  with  the 
appellants'  notice,  the  system  of  daily  removal 
of  house  refuse  and  the  by-law  was  put  into 
operation  within  the  prescribed  area.  The  appel- 
lants at  first  commenced  sending  their  carts  to 
remove  house  refuse  pursuant  to  the  notice  at 
7  o'clock  a.m.,  but  afterwards,  finding  that  hour 
was  too  early,  they  began  the  collection  at 
7.30  am.  The  carts  arrived  in  the  different 
streets  at  different  times,  and  the  whole  collection 
in  the  prescribed  area  was  finished  by  9.30  a.m. 

The  respondent  is  the  occupier  of  a  detached 
house,  No.  37,  Carlton-road,  aforesaid,  whioh  is 
situate  at  a  distance  Of  40ft.  or  thereabouts  from 
the  highway  and  is  approached  by  means  of  a 
carriage  drive  from  the  highway.  The  respondent 
refused  to  comply  with  the  requirements  of  the 
appellants,  contained  in  the  notices,  and  no  house 
refuse  was  removed  by  the  appellants  from  the 
respondent's  premises  after  the  9th  Jan.  1905 
until  the  20th  Jan.  1905,  when  it  was  removed 
under  the  circumstances  hereinafter  mentioned. 

On  the  16th  Jan.  1905  the  respondent  gave 
written  notice  as  aforesaid  to  the  appellants 
requiring  them  to  remove  the  house  refuse  from 
his  premises  at  No.  37,  Carlton-road,  aforesaid. 


The  appellants,  in  reply,  informed  the  respon- 
dent that  they  would  remove  his  house  refuse  if 
the  same  were  placed  on  the  kerbstone  or  edge 
of  the  footpath  in  accordance  with  the  notice  of 
the  12th  Oct.  1904. 

The  respondent  was  always  ready  and  willing 
to  place  his  house  refuse  in  a  proper  receptacle  in 
a  conveniently  accessible  position  on  his  premises 
for  removal  by  the  appellants,  but,  under  protest, 
placed  the  house  refuse  from  his  premises  in 
movable  receptacles  upon  the  kerbstone  or  edge 
of  the  public  footpath  in  front  of  his  premises  on 
the  20th  Jan.  1905  and  subsequently  to  that  date, 
and  such  house  refuse  was  removed  by  the 
appellants. 

On  the  19th  Jan.  1905  the  respondent  preferred 
the  information  aforesaid. 

By  the  system  of  daily  removal  in  pursuance 
of  the  notice  the  time  occupied  in  the  removal 
of  house  refuse  in  the  prescribed  area  is 
much  less  than  under  the  former  system,  and  in 
Carlton-road  only  half  an  hour  is  so  occupied  as 
against  some  hours  formerly.  But  it  was  not 
proved  what  length ■  of  time  it  would  take  to 
remove  the  house  refuse  in  that  road  if  all  the 
occupiers  placed  their  dustbins  in  reasonably 
accessible  positions  on  the  premises  as  the  respon- 
dent had  offered  to  do. 

The  by-law  is  and  has  been  for  some  years  in 
operation  iu  other  parts  of  the  metropolis,  and 
house  refuse  is  placed  in  receptacles  on  the  kerb 
or  edge  of  the  footpath,  but  no  facts  were  before 
the  magistrate  as  to  the  circumstances  under 
which  the  by-law  was  put  into  operation  in  those 
districts. 

Out  of  a  total  of  3428  houses  in  the  prescribed 
area  there  are  708  houses  (including  the  respon- 
dent's house)  which  stand  in  their  own  grounds 
and  which  have  gardens  or  forecourts  between 
such  houses  and  the  highway ;  there  are  2253 
which  have  not  such  forecourts  or  gardens  and 
whioh  are  so  constructed  that  the  house  refuse 
has  to  be  carried  through  the  building  for  the 
purpose  of  removal,  and  there  are  467  house* 
which  have  approaches  on  back  streets  or 
passages.  There  had  been  considerable  delibera- 
tion by  the  appellants  before  deciding  to  pat  the 
by-law  into  operation  and  before  any  report  was 
made  to  them  by  their  surveyor.  Their  surveyor 
was  never  asked  for  and  did  not  present  any 
report  giving  details  of  the  number  of  houses  in 
which  there  were  convenient  and  accessible  posi- 
tions for  placing  receptacles  for  the  purpose  of 
the  daily  removal  system.  The  surveyor's  report 
was  confined  entirely  to  defining  the  area  pro- 
posed for  the  operation  of  the  daily  removal 
system,  and  the  appellants  selected  a  representa- 
tive area  containing  both  poor- class  and  better- 
class  houses.  In  one  case  compliance  with  the 
requirements  of  the  appellants'  notices  invoked 
the  carriage  of  house  refuse  through  the  house, 
which  refuse  had  previously  been  removed  from 
the  back  garden  or  yard  without  being  earned 
through  the  house. 

The  placing  of  receptacles  containing  house 
refuse  upon  the  kerbstone  or  edge  of  the  foot- 
path immediately  in  front  of  the  houses  caused  a 
physical  obstruction  to  the  highway  upon  which 
they  are  placed. 

There  are  some  houses  in  Carlton-road  which 
are  provided  with  immovable  dustbins  or  recep- 
tacles, and  upon  the  owners  of  which  no  notice 
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other  than  as  aforesaid  has  been  served  to  provide 
the  house  with  movable  receptacles  such  as  are 
required  by  the  appellant  a'  notices  or  bj  the 
18th  by-law  of  the  by-laws  made  by  the  London 
County  Council  under  sect.  39,  sub- sect.  1,  of  the 
Public  Health  (London)  Act  1891,  which  by-law 
is  as  follows : 

Where  the  sanitary  authority  have  arranged  for  the 
daily  removal  of  house  refuse  in  their  diatriot  or  in 
any  part  thereof  the  owner  of  any  premises  in  each 
district  or  any  part  thereof  shall  provide  an  ashpit 
which  shall  oonBist  of  one  or  more  movable  receptacles 
sufficient  to  contain  the  house  refuse  which  may  accu- 
mulate during  any  period  not  exceeding  three  days 
which  the  sanitary  authority  may  determine,  and  of 
which  the  sanitary  authority  shall  give  notice  by  public 
announcement  in  their  district.  Each  of  snoh  reoep- 
taclee  shall  be  constructed  of  metal  and  provided  with 
one  or  more  suitable  handles  and  cover.  The  capacity 
of  each  such  reoeptaole  shall  uot  exceed  two  cubic  feet. 
Provided  always  that  this  by-law  shall  not  apply  to  the 
owner  of  any  premises  until  the  expiration  of  three 
months  after  the  sanitary  authority  have  publicly 
notified  their  intention  to  adopt  a  sjstem  of  daily  col- 
lection of  houee  refuse  in  that  part  of  their  dintriot 
whioh  comprises  such  premises. 

The  respondent  contended  :  (a)  That  the 
by-law  and  notice  respectively  were  ultra  vires  as 
being  repugnant  to  the  law — (1)  as  involving  acts 
of  wilful  obstruction  and  the  creation  of  nuis- 
ances ;  (2)  as  contrary  to  sects.  30  and  34  of  the 
Public  Health  (London)  Act  1891 ;  (3)  as  incon- 
sistent with  the  by-law  No.  18  made  by  the 
London  County  Council  under  sect.  39,  sub- sect.  1, 
of  the  same  Act.  (b)  That  the  notice  was  bad  in 
point  of  law  by  reason  of  its  limiting  the  operation 
of  the  by-law  as  to  the  time  and  locality,  (c) 
That  the  by-law  was  unreasonable  by  reason  of 
being  partial  and  unequal  in  its  operation,  (d) 
That  assuming  the  by-law  to  be  legally  valid,  the 
appellants  were  wrong  in  applying  (generally  the 
one  alternative  and  that  occupiers  of  premises 
upon  which  conveniently  accessible  positions 
could  be  found  for  the  placing  of  receptacles 
containing  house  refuse  should  not  be  compelled 
to  place  their  refuse  outside  their  premises,  (e) 
That  on  the  above  grounds  the  appellants  had 
no  reasonable  cause  for  failing  to  comply  with 
the  respondent's  written  notice. 

The  appellants  contended  (a)  that  they  had 
properly  and  legally  fulfilled  their  duties  under 
sect.  30  of  the  said  Act  in  regard  to  the  respon- 
dent's refuse  on  the  19th  Jan.  1905  and  at  all 
times ;  (b)  that  the  by-law  and  notice  respectively 
were  valid  in  law  and  neither  ultra  vires  nor 
unreasonable;  (c)  that  in  operation  the  new 
system  created  no  obstruction  or  nuisance;  (d) 
that  the  respondent's  non-compliance  with  the 
appellants'  notice  was  reasonable  cause  within 
sect.  30,  sub-sect.  2,  entitling  them  to  a  dismissal 
of  the  information ;  (e)  that  assuming  the  by-law 
to  be  ultra  vires  or  unreasonable,  the  appellants 
were  entitled  to  rely  upon  a  by-law  duly  made 
by  the  London  County  Council  so  long  as  it  was 
in  existence  and  not  held  to  be  invalid,  and  such 
reliance  was  reasonable  cause  entitling  them  to 
dismissal  of  the  information. 

The  magistrate  was  of  opinion  that  the  appel- 
lants, under  all  the  circumstances,  failed  without 
reasonable  cause  to  perform  the  duties  cast  upon 
them  by  sect.  30  of  the  Public  Health  (London; 
Act  1891  in  that  they  had  failed  to  remove  from 
the  respondent's  premises  his  house  refuse  ;  that 


the  notice  dated  the  12  th  Oct.  1904  went  beyond 
the  by-law  to  such  an  extent  as  to  give  the 
occupier  permission  to  cause  an  obstruction  in  the 
street ;  tnat  the  notice  amounted  to  an  order  to 
the  respondent  to  place  his  dustbin  on  the  pave- 
ment in  front  of  his  premises;  and  that  the 
respondent  was  justified  in  refusing  to  obey  such 
order,  inasmuch  as  it  amounted  to  an  order  to  do 
something  which  entailed  the  commission  of  illegal 
acts.  He  was  further  of  opinion  that  for  the 
purposes  of  his  judgment  it  was  not  necessary 
for  him  to  decide  (and  he  did  not  decide)  whether 
or  not  the  by-law  was  a  valid  by-law,  because  by 
the  course  adopted  the  appellants  had  put  it  into 
operation  in  an  illegal  and  unreasonable  manner, 
whereas  it  might  have  been  put  into  operation  in 
a  legal  and  reasonable  manner,  since  he  found  as  a 
fact  that  the  respondent  had  a  reasonably  acces- 
sible position  on  his  premises  from  which  the 
sanitary  authority  might  have  removed  his  house 
refuse.  He  was  further  of  opinion  that  the  by-law 
contemplated  voluntary  arrangements  being  made 
between  occupiers  ana  the  sanitary  authority  as 
to  the  removal  of  house  refuse,  whioh  was  not 
done,  or  attempted  to  be  done,  in  the  case  before 
him. 

He  accordingly  convicted  the  appellants. 

Avory,  K.C.  and  Bernard   Campion   for    the 
appellants. 

Macmorran,  K.C.  and  B.  Cunningham  Qlen  for 
the  respondent. 

Lord  Alvebstonb,  C.J. — This  case  is  certainly 
one  of  very  considerable  importance,  but,  after 
the    very  clear  discussion  of   the  case   by  Mr. 
Avory,  1  am  of  opinion  that  the  decision  of  the 
learned  magistrate  was  right,  although  I  do  not 
agree  with  some  of  the  reasons  he  has  given  for 
it.    The  summons  was   a   summons  against  the 
appellants  for  not  removing  the  refuse  pursuant 
to    sect.    30  of    the   Act   of   1891.     That    was 
founded  against  them  on  the  ground  that  they 
failed,    without    reasonable    cause,    to    comply 
with    the    section    ordering     them    to    remove 
the  refuse.    It  must  be  taken  as  found  by  the 
magistrate    as    a     fact    that    the    respondent 
had   a    reasonably    accessible    position    on    the 
premises  from  which  the  sanitary  authority  could 
have  removed  the  refuse,  and  was  willing  to  place 
it  there.    Therefore  this  case  is  only  a  decision  in 
respect  of  a  complaint  against  a  local  authority 
where  the  magistrate  finds  as  a  fact  that  the 
person  complaining  had  put,  and  was  willing  to 
continue  to  put,  the  refuse  in  a  convenient  posi- 
tion, and  that  the  local  authority  would  not  go 
and  remove  it  from  that  position,  relying,  as  Mr. 
Avory  has  very  properly  urged,  upon  the  exercise 
of  their  discretion  that  they  had  tue  right  to  have 
and  would  have  the  refuse,  as  against  this  par- 
ticular   occupier,    placed    upon     the    kerbstone. 
Now,  I  desire  to  point  out  that  the  appellants 
have  gone  considerably  beyond  the  by-law  autho- 
rised  by   the  London  County   Council,  if  it  is 
to  be  construed  in  the  way  in  which  Mr.  Avory 
contends.     The  by-law  of   the   London   County 
Council,  sanctioned   by   the  Local  Government 
Board,   provides :  "  Where  a  sanitary  authority 
arrange  for  the  daily  removal  of  house  refuse 
in    their    district   or   in   any  part  thereof,  the 
occupier  of  any  premises  in  such  district  or  part 
thereof  in  whioh  any  house  refuse  may  from  time 
to  time  accumulate  shall  at  such   hour   of  the 
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day  as  the  sanitary  authority  shall  fix  and  notify 
by  public  announcement  in  their  district  deposit 
on  the  kerbstone  or  on  the  outer  edge  of  the  foot- 
path immediately  in  front  of  the  house,  or  in  a 
conveniently  accessible  position  on  the  premises 
as  the  sanitary  authority  may  prescribe  by  written 
notice  served  upon  the  occupier,  a  movable  recep- 
tacle in  which  shall  be  placed  for  the  purposes  of 
removal  by  or  on  behalf  of  the  sanitary  authority 
the  house  refuse."    I  think  that  a  question  may 
arise,  if  a  notice  has  been  given  under  that  section 
with  regard  to  the  occupier  of  a  particular  house 
that  the  refuse  should  be  placed  in  a  given  place, 
whether  or  not  the  magistrate  can  override  what 
may  be  called  the  discretion  of   the    sanitary 
authority  in  that  respeot,  but  this  case  does  not 
raise  that  state  of  facts  at  all.    In  this  case  the 
local  authority  have  thought  fit  to  give  a  notice 
that  in  a  given   area  everybody  in  that  area, 
without  reference  at  all  to  the  particular  house, 
shall  put  their  refuse  upon  the  kerbstone,  or,  in 
other  words,  they  have  not  prescribed  a  conve- 
niently accessible  position  on  the  premises,  and 
prescribed  that  by  a  written  notice  served  upon 
anybody.    What  they  have  said  is  that  in  this 
district  everybody  shall  put  their  refuse  upon 
the    kerbstone.    Mr.    Avory   says  that   is    the 
only    way    in  which   such   power  or   authority 
by    the   local    authority   can   be    carried    out. 
I    am    unable    to    accede   to    that  argument. 
Even  assuming,  although  I  do  not  decide  it  in 
favour  of    Mr.  Avory,  that  the  local    authority 
may  prescribe,  with  regard  to  particular  premises, 
where  the  dust  shall  be  placed,  and  that  the 
magistrate   may  not  go  behind  that — I  do  not 
decide  that  in  this  case,  and  I  do  not  agree  with 
it — that  is  not  what  happened  in  this  case.    In 
this  case  there  has  been  a  notice  going  beyond 
what  was  contemplated  by  the  by-law — viz ,  a 
notice  that  in  a  given  area  everybody  shall  put 
their  refuse  upon  the  kerbstone.    I  desire  to  say 
that  I  sympathise  very  strongly  with  the  local 
authority  in  their  wish  that  there  should  be  very 
frequent,  and,  if  possible,  a  daily,  removal  of  the 
refuse,  and  one  would  be  most  unwilling  to  em- 
barrass a  local  authority  in  that  respect,  but  we 
have  really  to  consider  what  are  the  duties  and 
rights  of  persons.    The  obligation  to  remove  the 
refuse  rests  upon  the  local  authority.    The  occu- 
pier and  the  owner  are  by  statutory  provision 
required  to  facilitate  that  removal,  and  I  agree, 
although  the  point  has  not  been  argued,  to  that 
extent  the  owner  and  occupier    may  be   called 
upon  to  spend  money  in   order  to  make  that 
removal  easy  and  convenient,  as,  for  instance,  by 
the  provision  of  a  movable  dustbin  and  the  pro- 
vision of   a  receptacle  in  which  refuse  can  be 
carried  out,  and  things  of  that  kind.    Therefore 
I  quite  follow  Mr.  Avory 's  argument  that  in  that 
respect  the  owner  or  occupier  may  be  called  upon 
to  perform  certain  statutory  duties  and  under- 
take certain  burdens.    The  question  is,  Can  the 
local  authority  give  a  notice  applying  a  part  of 
this  by-law  in  such  a  way  as  to  relieve  them- 
selves   of    their  obligation  to   clear    the   refuse 
where  the  person  concerned,  whose  refuse  is  to  be 
removed,  is  willing  to  do  everything  which,  apart 
from  the  particular  notice,  he  can  be  called  upon 
to  do  ?    In  this  particular  case  the  occupier  was 
willing  to  put  his  refuse  into  a  proper  movable 
receptacle,  and  to  put  it  into  a  convenient  place. 
The  local  authority  said :  "  We  will  not  remove  it 


unless  you  bring  it  out  to  the  kerb,  and  we  will 
not  remove  it  because  we  say  that  you  are  bound 
to  bring  it  out  to  the  kerb,  whatever  distance  it  is 
and  whatever  the  circumstances  may  be,  because 
von  live  in  a  certain  area."     In  my  opinion  that 
is  not  a  proper  prescription  of  a  conveniently 
accessible  position  contemplated  by  the  by-law. 
If  that  prescription  is  intended  it  must  be  with 
reference  to  the  particular  premises,  and  that,  if 
there  is  no  prescription  with  regard  to  the  parti- 
cular premises,  then  the  obligation  contemplated 
by  the  by-law  is  to  put  it  in  a  conveniently  acces- 
sible position  on  the  premises.    I  do  not  agree, 
and  I  must  not  be  taken  as  assenting  to  the  view, 
that  the  occupier  might  not  have  been  liable  to 
the  penalty  if,  after  such  a  notice  as  this  in 
accordance  with  the  by-law,  he  had  declined  to 
put  his  refuse  in  a  conveniently  accessible  posi- 
tion so  that  it  might  be  taken  away.    It  seems  to 
me,  therefore,  without  saying  this  notice  is  abso- 
lutely invalid,  in  my  opinion  the  true  view  of  it  is, 
if  it  is  attempted  to  be  put  in  force  in  the  way  in 
which  it  has  been  in  this  case— viz..  that  every- 
body must  put  their  refuse  on  the  kerbstone,  how- 
ever inconvenient  it  is,  whatever    distance  it  is, 
and  although  those  persons  are  willing  to  put  the 
refuse  in  a  convenient  place — then  that  construc- 
tion of  that  notice  would  make  it  an  unreasonable 
notice.    Therefore   in  that  case  the  magistrate 
was    right   in  coming   to    the    conclusion  that 
such  a  construction  of  the   notice  would  make 
the  notice  an  unreasonable  one.    I  think  in  all 
probability  the  notice  had  better  be   modified 
and  amended,  but  I  do  not  hold  that  the  notice 
was  invalid.    What  I  do  say  is  in  my  opinion 
the  magistrate  was  right  in  coming  to  the  con- 
clusion that  there  had  Men  a  failure  of  the  local 
authority  to  discharge  their  duty  under  sect.  30, 
because  they  refused  to  remove  this  refuse,  the 
occupier  being  willing  to  put  it  in  a  position 
which  was  convenient,  and  from  which  they  could 
readily  remote  it.    I  think  it  only  necessary  to 
add  on  this  part  of  the  case  that  there  could  not 
possibly  be  an  objection  taken  to  the  by-law  on  the 
ground  that  the  Dins  were  on  the  highway.    We 
have  not  heard  Mr.  Macmorran,  but,  had  such  a 
point  been  urged,  it  seems  to  me  that  would  have 
been  no  objection  to  the  by-law,  otherwise  unob- 
jectionable, that  the  receptacles  were  to  stand  on 
the  pavement  for  such  length  of  time  as  would 
enable  the  local  authority  to  collect  the  refuse. 
The  other  point  most  pressed  upon  us  by  Mr. 
Avory's  argument    was    whether    there    was  a 
refusal,  without  reasonable  cause,  by  the  sanitary 
authority,  because  the  respondent  could  have  got 
the  refuse  removed  if  he  had  chosen  to  take  it 
down  to  the  kerb.    In  my  opinion  that  is  the 
same  point  over  again.    It  seems  to  me  that  if  the 
hard-and-fast    requisition — all  the  refuse  in  all 
the  houses,  whatever  the  circumstances  are,  shall 
be  brought  down  to  the  kerb— was  a  requisition 
which,  having  regard  to  the  by-law  itself,  the 
local  authority  were  not  entitled  to  make,  then 
their  refusal  to  remove  the  dust  and  refuse  from 
the  convenient  position  offered  by  the  occupier 
was  a  refusal  without  reasonable  cause  under  sub- 
Beet.  2  of  sect.  30.    For  these  reasons  I  am  of 
opinion  that  the   decision  of  the  magistrate  is 
substantially  right,  although,  as  I  have  indicated, 
I  think  many  of  the  objections  taken  to  the  notice 
were  not  objections  to  which  we  could  have  given 
effect.    Therefore  the  appeal  will  be  dismissed. 
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Ridley,  J. — I  agree  with  my  Lord,  and  I  do 
not  think  I  can  usefully  add  anything  to  the 
reasons  wh  ch  he  has  given. 

Dabuwo,  J.-I  agree.         Appe<a  ^^ 

Solicitors:  W.  W.  Young,  Son,  and  Ward; 
Turner  and  Co. 


Friday,  Jan.  12, 1906. 

(Before  Lord  Axveestonb,  G.J.,  Ridley  and 

Darling,  JJ.) 

Mansbl  (app.)  v.  Overseers  of  Itohbn 

(reaps.),  (a) 

Bating — Foot  rate — Demand  of  whole  rate — 
Occupier  going  out  of  possession  during  currency 
of  rate — Apportionment  of  rate—Necessity  of 
fresh  demand  for  apportioned  part— Jurisdic- 
tion to  issue  distress  warrant  without  fresh 
demand— -Poor  Bate  Assessment  and  Collection 
Acts  1869  (32  &  33  Vict.  c.  41),  s.  16,  and  1882 
(45  A  46  Vict.  c.  20),  s.  3. 

Where  the  whole  poor  rate  at  which  the  rated 
occupier  of  premises  is  assessed  has  been  duly 
demanded  from  him  and  not  paid,  and  he  sub- 
sequently goes  out  of  possession  of  the  premises 
during  the  period  for  which  the  rate  %s  made, 
and  thereby  becomes  entitled  to  an  apportion- 
ment of  the  rate,  afresh  demand  for  his  propor- 
tion of  the  rate  is  not  necessary,  but,  upon  a 
summons  for  payment  of  the  rate,  the  justices 
have  jurisdiction  to  apportion  the  rate  and 
ascertain  the  amount  for  which  the  occupier  is 
liable,  and  to  issue  a  distress  warrant  for  that 
amount,  notwithstanding  that  there  has  been  no 
fresh  demand  for  the  precise  amount  of  the  rate 
so  found  to  be  due. 

m 

Oasb  stated  by  justices  of  the  peace  for  the 
county  of  Southampton. 

At  a  court  of  summary  jurisdiction  sitting  in 
the  town  of  Southampton  on  the  24th  March 
1905,  a  complaint  was  preferred  by  one  of  the 
overseers  of  the  poor  of  the  parish  of  Itchen,  in 
the  county  of  Southampton,  that  the  appellant 
(Owen  Mansel),  being  duly  rated  and  assessed  to 
the  relief  of  the  poor  of  the  parish  in  the  sum 
set  opposite  to  his  name  in  the  list,  had  not  paid 
the  rate,  or  any  part  of  it,  but  had  refused  so 
to  do. 

The  rate  was  dated  the  18th  Oct.  1904,  and  the 
44  total  sum  due  "  from  the  appellant  was  inserted 
in  the  column  as  61.  6s.  Sd.,  and  in  the  column 
"  under  rate  dated  the  18th  Oct.  1904,"  the  sum 
inserted  was  the  same. 

The  complaint  was  heard  by  the  justices,  when 
they  ordered  that  a  warrant  should  issue  for  the 
recovery  of  the  sum  of  SI.  10s.  3d.  and  10*.  6d. 
costs. 

Upon  the  hearing  before  the  justices  the 
following  facte  were  proved: 

The  rate  was  made  for  the  parish  on  the 
13th  Oct.  1904,  for  the  half  year  ending  March 
1905,  the  appellant  being  rated  as  occupier  in  a 
total  rate  of  92.  Is.  3d.  in  respect  of  house  and 
garden  (rate  II.  15s.),  land  (62.  0#  9d.),  and  build- 
ings (12.  lis.  6d.). 

The  total  rate  91.  7s.  3d.  was  demanded  in 
Nov.  1904,  and  was  not  paid,  and  no  further  or 

{a)  Baparfd  by  W.  W.  Okb,  Esq.,  B»rrt«ter-»t-L»w. 


other  demand  in  respect  of  that  rate  had  been 
made. 

There  was  no  dispute  with  regard  to  the  11. 158. 
claimed  for  the  house,  it  being  admitted  that  the 
appellant  intended  to  continue  the  occupation  of 
the  house  to  the  31st  March  1905,  and  that  the 
62.  58.  Sd.  mentioned  in  the  complaint  was  the 
proportion  claimed  up  to  the  17th  Jan.  1905  of 
the  91.  78.  3d.  for  the  land  and  buildings  to  that 
date  and  the  house  and  garden  to  the  31st  March 
1905. 

The  actual  date  when  the  appellant  gave  up 
possession  of  the  land,  buildings,  and  premises 
was  not  proved,  but  he  was  in  actual  visible  occu- 
pation until  the  25th  Nov.  1904,  the  date  of  the 
sale  of  the  appellant's  farm  stock,  which  took 
place  on  the  premises  on  that  day. 

On  the  part  of  the  appellant  it  was  contended 
that  there  was  no  beneficial  occupation  after  the 
29th  Sept.  1904;  that  the  tenancy  ceased  at 
Michaelmas  1904;  that  no  legal  demand  of  the 
correct  amount  of  the  rate  due  was  made,  and 
also  that,  inasmuch  as  the  sum  of  62.  58.  Sd.  men- 
tioned in  the  complaint  was  more  than  was  due, 
and  had  never  been  demanded,  and  there  had 
been  no  demand  for  the  rate  (if  any)  due,  but 
that  the  only  demand  had  been  for  the  sum  of 
91.  7s.  3d.,  which  admittedly  was  more  than  was 
due  in  respect  of  the  rate,  the  justices  had  no 
alternative  but  to  dismiss  the  complaint; 
and  that  the  appellant's  tenancy  in  the  premises 
determined  on  the  29th  Sept.  1904,  and  that 
the  sale  of  the  stock  was  by  permission  of  the 
landlord. 

There  was  no  evidence  of  occupation  of  the 

? remises  by  the  appellant  after  the  25th  Nov. 
904,  and,  unless  the  fact  of  the  sale  having  so 
taken  place  as  aforesaid  was  evidence  of  such 
occupation,  there  was  no  evidence  of  such  occupa- 
tion af  car  the  29th  Sept  1904. 

On  the  part  of  the  respondents  it  was  contended 
that  the  appellant  was  in  actual  and  visible  occu- 
pation during  the  currency  of  the  rate — namely, 
of  the  house  up  to  the  31st  March  1905,  and  the 
farm  buildings  and  land  up  to  the  date  of  the 
sale,  the  25th  Nov.  1904,  and  retained  possession 
of  the  latter  to  a  later  date,  the  17th  Jan.  1905 
and  that  the  rate  as  made  was  demanded  in  Nov. 
1904. 

The  attention  of  the  justices  was  called  to  the 
following  oases:  Beg.  v.  Warwickshire  Justices 
(24  J.  P.  727)  and  Manchester  Overseers  v. 
Headlam  (21  Q.  B.  Div.)  96. 

At  the  close  of  the  hearing  the  justices  found 
as  a  fact,  upon  the  above  evidence,  that  the 
appellant  was  in  actual  and  visible  occupation  of 
the  whole  hereditaments  in  respect  of  which  he 
was  rated  up  to  the  25th  Nov.  1904,  and  of  the 
house  to  March  1905,  and  they  directed  a  warrant 
to  issue  for  the  amount  due  to  those  dates  from 
the  date  of  the  rate  (including  the  undisputed 
rate  for  the  house  and  garden,  12.  158.,  to 
March  1905)— -namely,  32.  108.  3d.,  together  with 
costs,  108.  6d. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices,  being  such  a  court  of 
summary  jurisdiction,  upon  the  above  statement 
of  facts  came  to  a  correct  determination  or  deci- 
sion in  point  of  law,  and,  if  not,  what  should  be 
done  in  the  premises. 

The  Poor  Relief  Act  1601  (43  El-'z.  c  2)  pro- 
vided, in  sect.  1,  that  the  churchwardens  and 
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overseers  of  the  parish  should  raise  such  com- 
petent sums  of  money  for  the  relief  of  the  poor 
as  they  should  think  fit ;  and  by  sect.  4  it  was 
provided : 

That  it  Bhall  be  lawful,  as  well  for  the  present  as  sub- 
sequent oh  nr  oh  wardens  and  overseers,  or  any  of  them, 
by  warrant  from  any  two  Ruoh  justices  of  peaoe,  as  is 
aforesaid,  to  levy  as  well  the  said  sums  of  money  and 
all  arrearage*,  of  every  one  that  shall  refuse  to  con- 
tribute according  as  they  shall  be  assessed,  by  distre*p 
and  sale  of  the  offender's  goods,  as  the  sums  of  morey 
or  stock  which  shall  be  behind  upon  any  account  to  be 
made  as  aforesaid,  rendering  to  the  parties  the  over- 
plus.    ... 

Sect.  12  of  the  Poor  Belief  Act  1743  (17  Geo.  2, 
c.  38)  provided : 

And  whereas  persons  frequently  remove  out  of  parishes 
and  places  without  paying  the  rateB  assessed  on  them, 
and  other  persons  do  enter  and  oocupy  their  houses  or 
tenements  part  of  the  year,  by  reason  whereof  great 
sums  are  annually  lost  to  such  parishes  and  places ;  be 
it  therefore  enacted  by  the  authority  aforesaid,  That 
where  any  person  or  persons  shall  come  into,  or  occupy 
any  house,  land,  tenement,  or  hereditament  or  other  pre- 
mises, out  of  or  from  whioh  any  other  person  assessed 
shall  be  removed,  or  whioh  at  the  time  of  making  such 
rate  was  empty  or  unoooupied,  that  then  every  person  so 
removing  from,  and  every  person  so  coming  into  or  occu- 
pying the  same,  shall  be  liable  to  pay  to  suoh  rate  in 
proportion  to  the  time  that  suoh  person  occupied  the 
same  respectively,  in  the  same  manner  and  under  the 
like  penalty  of  distress,  as  if  such  person  so  removing 
had  not  removed,  or  such  person  so  coming  in  or  occu- 
pying bad  been  originally  rated  and  assessed  in  such 
rate ;  whioh  paid  proportion,  in  case  of  dispute,  Bhall  be 
ascertained  by  any  two  or  more  of  His  Majesty's  justices 
of  the  peaoe. 

Sect.  16  of  the  Poor  Bate  Assessment  and 
Collection  Act  1869  (32  &  33  Vict.  c.  41) 
provides : 

If  the  occupier  assessed  in  the  rate  when  made 
shall  cease  to  occupy  before  the  rate  shall  have 
been  wholly  discharged,  or  if  the  hereditament  being 
unoccupied  at  the  time  of  the  making  of  the  rate  become 
occupied  during  the  period  for  whioh  the  rate  is  made, 
the  overseers  shall  enter  in  the  rate  book  the  name  of 
the  person  who  euoceeds  or  comes  into  the  occupation, 
as  the  case  may  be,  and  the  date  when  such  ooco nation 
oommenoes,  bo  far  as  the  same  shall  be  known  to  them, 
and  such  occupier  shall  thenceforth  be  deemed  to  have 
been  actually  rated  from  the  date  bo  entered  by  the 
overseer,  and  shall  be  liable  to  pay  so  much  of  the  rate 
as  shall  be  proportionate  to  the  time  between  the  com- 
mencement of  bis  occupation  and  the  expiration  of  the 
period  for  which  the  rate  was  made,  in  like  manner,  and 
with  the  like  remedy  of  appeal,  as  if  he  had  been  rated 
when  the  rate  was  made ;  and  an  outgoing  occupier  shall 
remain  liable  in  like  manner  for  so  much  and  no  more  of 
the  rate  as  is  proportionate  to  the  time  of  his  occupation 
within  the  period  for  whioh  the  rate  was  made ;  and  the 
twelfth  section  of  the  statute  17  Geo.  2,  o.  38,  shall  be 
repealed. 

Sect.  3  of  the  Poor  Rate  Assessment  and  Col- 
lection Act  1869  Amendment  Act  1882  (45  &  46 
Vict.  c.  20)  provides : 

The  provisions  of  the  sixteenth  section  of  the  Poor 
Bate  Assessment  and  Collection  Act  1869,  bo  far  as 
regards  the  payment  of  rates  by  an  outgoing  occupier, 
shall  extend  and  apply  to  any  outgoing  occupier  assessed 
in  the  rate,  and  suoh  outgoing  oocupier  shall  only  be 
liable  to  pay  so  much  of  the  rate  as  shall  be  propor- 
tionate to  the  time  of  his  occupation  within  the  period 
for  which  the  rate  was  made,  notwithstanding  he  may 


not  be  succeeded   in  his  occupation    by  an  incoming 
tenant. 

JSmanuel  for  the  appellant. — The  amount  of 
the  rate  in  the  rate  book  was  91.  7s.  3d.,  and  that 
was  the  only  rate  which  was  demanded.  The 
amount  claimed  in  the  summons  was  62.  5#.  8d., 
and  the  amount  for  which  the  distress  warrant 
was  issued  was  the  smaller  sum  of  SI.  10s.  3d. 
The  jnstices  had  no  jurisdiction  to  issue  a 
warrant  for  the  SI.  10s.  3d.,  inasmuch  as  that  sum 
had  never  been  demanded.  Under  the  Act  of 
Elizabeth  (43  Eliz.  c.  2)  there  was  no  power  to 
apportion  the  rate,  and  the  person  who  was  in 
occupation  at  the  time  the  rate  was  made  was 
liable  for  the  whole  rate,  although  he  went  out  of 
occupation  during  its  currency.  To  remedy  tbat 
defect  sect.  12  of  the  Poor  Relief  Act  1743 
(17  Geo.  2,  c.  38)  was  passed,  and  that  section  for 
the  first  time  provided  for  an  apportionment 
between  outgoing  and  incoming  occupiers.  That 
section  was  repealed  by  sect.  16  of  the  Poor  Rate 
Assessment  and  Collection  Act  1869,  which 
makes  provision  for  the  apportionment  of  the 
rate  between  successive  occupiers.  There  was  no 
demand  for  the  sum  actually  due  in  this  case. 
A  demand  for  the  precise  sum  is  necessary  before 
the  justices  have  jurisdiction  to  issue  their 
distress  warrant  for  the  poor  rate : 
HurreU  v.  Wink,  8  Taunt.  369. 

There  the  court  held  that  the  case  was  to  be  dis- 
tinguished from  the  case  of  a  distress  for  rent, 
"  and  that  the  party  rated  was  entitled  to  a  precise 
demand  of  tbe  sum  actually  due  for  the  poor 
rate  previously  to  the  issuing  of  the  warrant  of 
distr*  88."  Even  if  the  exact  amount  of  the  rate 
involves  the  fraction  of  a  farthing,  the  demand 
of  the  whole  farthing  is  an  excessive  and  illegal 
demand : 

Morton  v.  Bramner,  2  L.  T.  Rep.  600 ;  8C.B.N.8. 
791. 

There  must  be  a  refusal  to  pay  the  precise 
amount  as  well  as  a  demand  for  that  amount,  and 
the  mode  of  proving  the  refusal  is  to  show  that 
there  has  been  a  demand  f«»r  the  exact  sum  due 
and  that  there  has  been  a  refusal  to  pay  it.  Even 
if  the  justices  had  jurisdiction  to  make  the 
apportionment  there  has  been  so  refusal  to  pay 
the  exact  sum  so  apportioned,  and  before  a  distress 
warrant  can  be  issued  for  that  sum  it  mast  be 
shown  in  some  way  or  other  that  there  has  been  a 
refusal  to  pay  that  smaller  amount,  and  unless 
and  until  such  refusal  is  proved  the  justices  have 
no  jurisdiction  to  issue  a  distress  warrant.  Here 
it  is  not  enough  to  show  a  refusal  to  pay  tb* 
32.;  what  was  demanded  was  the  91,  and  it  was 
necessary  to  show  not  only  a  refusal  to  pay  the 
31.,  but  that  there  was  a  demand  for  that  sum  of 
31.  The  refusal  to  pay  the  larger  sum  demanded 
(the  91 )  is  not  a  refusal  to  pay  the  smaller  sum 
which  is  found  to  be  actually  due.  It  is  the 
amount  assessed  and  duathat  must  be  demanded, 
not  the  amount  assessed  but  not  due,  and  the 
amount  must  be  "  legally  demanded  "  (54  Geo.  3, 
c.  170— the  Poor  Relief  Act  1814— s.  12).  In  this 
case  the  91.  demanded  was  never  due  from  the 
appellant,  but  the  sum  due  was  only  the  SL  In 
the  form  of  warrant  of  distress  against  a  rate- 
payer— form  C  (1)  in  tbe  schedule  to  the  Distress 
for  Rates  Act  1849  (12  &  13  Vice.  c.  14)— it  is 
recited  that  "  the  said  sum  " — that  is,  the  sum  for 
which  the  warrant  is  to  issue — "  hath  been  duly 
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demanded  of  the  said  A.  B.,  but  that  he  hath  not 
paid,  and  hath  refused  and  still  refuses  to  pay 
the  same."    He  also  referred  to 

Ryde  on  Rating,  2nd  edit.,  pp.  55,  56. 

J.  A.  Simon  for  the  respondents. — There  was  a 
sufficient  demand  of  the  rate.  The  rate  was 
made  and  allowed  in  Oct.  1904,  and  it  was 
demanded  in  Nov.  1904.  The  appellant  was  in 
occupation  as  to  part  of  the  premises  up  to  the 
25th  Nov.  1904,  and  as  to  the  remainder  up  to 
Lad j  Day  1905,  and  the  date  of  the  justices' 
decision  was  the  24th  March  1905.  It  is  found 
that  the  whole  rate  of  91.  was  duly  demanded. 
Once  the  rate  collector  has  delivered  a  proper 
demand,  then,  if  the  rate  is  not  paid,  he  is  entitled 
to  summon  the  ratepayer  for  the  whole  amount 
of  the  rate  so  demanded,  and  the  ratepayer,  on 
being  so  summoned  for  the  whole  rate,  is  entitled 
to  the  advantage  of  the  provision  as  to  apportion- 
ment given  in  sect.  16  of  the  Act  of  1869 ;  and  if 
the  ratepayer  can  show  that  he  was  out  of  posses- 
sion for  part  of  the  period  of  the  currency  of  the 
rate,  then  it  is  conceded  that  the  magistrate 
cannot  issue  a  warrant  for  the  whole  amount  of 
the  rate.  Once  the  proper  demand*  for  the  rate 
has  been  made,  then  the  next  step  is  for  the  rate 
collector  to  summon  the  ratepayer  before  the 
magistrate,  and  the  magistrate,  having  been  satis- 
fied that  a  proper  demand  has  been  made  for  the 
proper  amount,  can  give  a  distress  warrant  for 
the  sum  which  he  actually  finds  to  be  due  on 
apportionment.  It  is  submitted  that  if  the  whole 
is  properly  demanded,  and  if  the  ratepayer  has 
gone  out  of  possession  after  a  short  time,  then 
there  need  not  be  a  second  demand  for  his  share. 
The  cases  of  HurreU  v.  Wink  (ubi  tup.)  and 
Morton  v.  Bramner  (ubi  sup.),  relied  upon  for  the 
appellant,  are  really  not  in  point,  as  in  those  oases 
the  question  of  apportionment  was  not  considered 
and  did  not  arise.  For  the  origin  of  the  necessity 
of  a  demand  we  have  to  go  back  to  the  Act  of 
Elizabeth.  Sect.  4  of  the  Poor  Belief  Act  1601 
(43  Eliz.  c.  2)  enabled  the  overseers  to  obtain  from 
justices  a  warrant  enabling  them  to  levy  the  rate 
by  distress  "  of  every  one  that  shall  refuse  to 
contribute  according  as  they  shall  be  assessed." 
The  refusal  to  contribute  in  that  section  must 
necessarily  be  taken  to  imply  a  previous  demand, 
inasmuch  as  a  person  cannot  be  said  to  "  refuse  " 
to  pay  a  rate  unless  the  rate  has  been  demanded 
from  him.  The  refusal  there  was  a  refusal  to 
pay  "as  they  shall  be  assessed" — that  is,  as 
assessed  in  the  rate  book,  so  that  the  demand 
there  was  for  the  whole  amount  of  the  rate.  Then 
came  the  Acts  which  enabled  an  apportionment 
to  be  made  in  case  the  ratepayer  was  not  in  occu- 
pation for  the  whole  period,  but  was  succeeded 
by  another  occupier;  and  finally  sect.  3  of  the 
Poor  Bate  Assessment  and  Collection  Act  1882, 
which  extended  the  principle  of  apportionment  to 
cases  where  there  was  no  incoming  tenant.  In 
none  of  these  Acts  is  there  anything  which  says 
that  there  must  be  a  separate  demand  for  the 
amount  found  due  on  apportionment,  and  in  fact 
it  is  not  until  the  ratepayer  is  before  the  court 
that  sect.  3  begins  to  operate.  The  effect  of  these 
later  Acts  and  the  later  legislation  is  simply  to 
give  the  ratepayer  when  before  the  magistrate  a 
right  to  show  that,  although  the  whole  rate  has 
been  demanded,  he  is  not  liable  to  pay  the  whole 
rate,  and  a  right  when  before  the  magistrate  to 
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claim  an  apportionment.  This  is  entirely  borne 
out  by  the  form  (Form  0  1)  in  the  schedule  to 
the  Distress  for  Bates  Act  1849.  That  form  says : 
"  And  that  the  said  A.  B.  is  therein  and  thereby 
assessed  at  the  sum  of  aforesaid,  and  that 

the  said  sum  hath  been  duly  demanded  of  the 
said  A.  B.  .  .  ."  The  demand  there  contem- 
plated is  the  demand  of  the  "  said  sum  " — that  is, 
the  sum  at  which  he  was  assessed  in  the  rate 
book.  That  was  the  form  of  the  distress  warrant 
before  the  Act  of  1869,  and  there  is  nothing  in 
that  Act  or  in  sect.  3  of  the  Act  of  1882  to  alter 
it,  and  there  is  nothing  in  either  of  those  Acts  to 
show  that  the  rate  collector  has  to  perform  the 
impossible  task  of  ascertaining  and  deciding  the 
exact  period  of  time  during  which  the  outgoing 
tenant  was  in  occupation.  Although  a  demand 
for  a  part  of  a  sum  is  not  a  demand  lor  the  whole 
sum,  a  demand  for  the  whole  sum  is  a  demand 
for  every  part  of  that  sum  and  is  a  demand  for 
the  smaller  sum ;  so  that  when  the  whole  rate 
was  demanded,  there  was  a  demand  for  the  smaller 
sum  actually  found  due.  The  justices  cannot 
issue  a  distress  warrant  for  more  than  the  sum 
demanded,  but,  when  the  whole  has  been  properly 
demanded,  they  can  issue  their  warrant  for  a  less 
sum.  This  is  borne  out  by  the  judgment  of 
Ohannell,  J.  in 


Davis  v.  Woodfidd,  81  L.  T.  Rep.  782 ;  64  J.  P. 
215. 

He  also  referred  to 

B^v.  Gillespie,  90  L.  T.  Rep.  15;  (1904)  1K.B. 
174. 

[Bidlby,  J.  referred  to  Bex  v.  Benn  (6  T.  B. 

198).] 

Emanuel  in  reply. 

Lord  Alyebstonb,  C.J. — This  question  to  my 
mind  has  presented  very  great  difficulty.  It 
seems  to  me  that  in  regard  to  the  form  in  the 
schedule  to  the  Distress  for  Bates  Act  1849, 
which  was  an  Act  to  amend  the  old  Poor  Law  in 
enabling  overseers  of  the  poor  to  recover  the  costs 
of  distraining  for  rates,  Form  0  (1),  being  a 
form  of  warrant  of  distress  against  the  rate- 
payer, is  a  form  which  may  be  used  on  a 
summons  for  nonpayment  of  the  rate  when  the 
magistrates  have  got  a  case  before  them  in  which 
it  is  competent  for  them  to  decide  what  was  due. 
It  was  contended  for  the  appellant  that  although 
the  magistrates  might,  upon  the  summons,  decide 
what  was  the  amount  due,  they  could  not  give 
effect  to  that,  but  must  dismiss  the  summons, 
merely  stating  that,  in  their  opinion,  so  much  was 
due,  or,  in  other  words,  must  follow  the  course 
suggested  in  Byde  on  Bating,  2nd  edit.,  p.  56 — 
namely,  that  they  should  dismiss  the  summons 
"  coupled  with  an  intimation  that  in  the  opinion 
of  the  justices  a  smaller  sum  named  appeared  to 
to  be  due/'  and  then  there  would  have  to  be  a 
fresh  demand  and  summons.  That  does  not 
seem  to  me  to  be  a  result  we  ought  to  give  effect 
to  unless  we  are  forced  to  do  so.  I  am  inclined 
to  think  that  the  root  of  this  question  goes  back 
to  the  time  of  Elizabeth,  and  we  have  to  consider 
what  was  the  original  law  under  the  Poor  Belief 
Act  of  Elizabeth.  That  statute  contemplated  a 
levying  of  the  poor  rate  by  distress  if  the  rate- 
payer refused  to  pay.  Following  that  there  came 
a  number  of  decisions,  of  which  HurreU  v.  Wink 
(ubi  sup.),  was  one,  to  the  effect  that  as  there 
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could  be  no  refusal  without  a  demand,  a  demand 
of  the  rate  was  essential  to  the  proceedings  for  a 
distress  warrant.    But  in  that  case  the  effect  of 
the  statute  17  Geo.  2,  c.  38  (the  Poor  Belief  Act 
1743),  s.  12,  was  not  considered  by  the  court,  and 
no  question  appears  to  have  arisen  thereunder. 
The  difficulty  in  the  present  case  arises  under  the 
later    legislation.      In     this    case    the    original 
demand  having  been  for  91.  78.  3d.,  the  occupier 
went  out  during  the  period  when  the  rate  was  to 
operate,  and  therefore  he  was  entitled  to  some 
relief  under  sect.  16  of  the  Poor  Bate  Assessment 
and  Collection  Act  1869.    Under  that  section, 
which  repealed,  but  re-enacted  in   an  amended 
form,  sect.  12  of  17  Geo.  2,  c.  38,  it  was  provided 
that    if     during    the    period    for    which    the 
rate     was     made     there     was     a    change    of 
occupation,  there  was  to  be  an  apportionment 
which  the  overseers  were  to  make  so  far  as  the 
same  should  be  known  to  them,  and  the  new 
occupier  was  to  be  liable  to  pay  so  much  of  the 
rate  as  should   be  proportionate   to   the   time 
between  the  commencement  of  his  occupation 
and  the  expiration  of  the  period  for  which  the 
rate  was  made.    It  was  an  apportionment  in  so 
far  as  the  amount  was  supposed  to  be  known  to 
them.    Further  relief  was  given  by  sect.  3  of  the 
amending  Act  of  1882,  which  extended  the  pro- 
visions of  sect.  16  of  the  Act  of  1869  to  the  case 
where  there  was  no  succeeding  occupier  in  pos- 
session.    In   those  circumstances,  the  original 
occupier  having  gone  out  of  possession,  and  there 
having  been  a  previous  demand  for  the  whole 
rate,  the  real  question  is,  what  was  the  authority 
and  jurisdiction  of  the  justices  when  a  person  is 
summoned   for  nonpayment  of  a  rate  upon  a 
summons  which  was  in  Form  B  in  the  schedule 
to  the  Distress  for  Bates  Act  1869.    It  is  quite 
plain  that  upon  its  appearing  before  the  justices 
that  the   person  was  not  liable  for  the  whole 
amount  of  the  rate,  the  justices  could  not  issue 
a    warrant   for   the    whole    amount.      That    is 
expressly  laid  down  in  the  case  of  Davis  v.  Wood- 
field  (ubi  sup.),  where  it  was  held  that  the  justices 
could  make  an  apportionment  and   decide  the 
the  amount  due;  and  in  the  case  before  us  of 
Rex  v.  Gillespie  {ubi  sup.),  where  a  ratepayer  who 
had  tendered  a  part  of  the  rate  was  summoned  for 
the  whole  of  the  rate  and  again  tendered  a  part 
of  the  rate  in  court  to  the  overseer,  we  decided 
that  the  magistrate  was  not  bound  to  issue  a 
distress  warrant  for  the  whole  rate,  but  that  he 
could  issue  a  warrant  for  the  balance.    The  court 
decided  in  Davis  v.  Woodfield  (ubi  sup.)  that  the 
magistrates  could   apportion    the  amount    due. 
That  seems  the  natural  and  logical  result  of  the 
legislation  which  left  untouched  the  jurisdiction 
of  the  magistrates   under  the  Act  of  Elizabeth 
and  the  Act  of  1849.     The  occupier  had  a  right  to 
relief  from  a  portion  of  the  rate  by  reason  of  his 
going  out    of   occupation,  and,  unless  there  be 
some  technical  rule  against  it,  it  would  seem  to 
me  to  be  in  accordance  with  common  sense  that  a 
fresh   demand    should    not    be    required.      The 
overseer  can  only  make  a  demand  of   the  rate 
according  to  what  is  known  to  him  at  the  time, 
and  he  might  not  know  the  exact  date  when  the 
occupier  went  out  of  occupation.    The  Poor  Bate 
Assessment  and    Collection  Act  of    1869    only 
required    that   the  overseers  should    make  the 
alteration  so  far   as  the  facts  were   known  to 
them.    So  far  there  seems   to   be  no  difficulty. 


Therefore  upon  such  a  summons  the  magistrate 
can  adjudicate  as  to  the  real  amount  of  the  rate 
due  from  the  occupier  up  to  the  date  when  he 
went  out  of  possession.  But  it  was  contended  for 
the  appellant  that,  although  the  justices  might 
make  an  order  as  to  the  amount  due,  they  could 
not  issue  a  distress  warrant  for  the  amount.  It 
seems  to  me,  again  looking  back  to  the  Act  of 
Elizabeth,  that  that  contention  goes  too  far.  If 
the  justices  have  power  to  assess  the  amount  doe 
from  the  ratepayer,  then  it  certainly  seems  to  me 
that  they  ought  also  to  be  able  to  make  an  order 
for  the  payment  of  that  ascertained  amount,  as 
formerly  they  would  have  been  able  to  make  an 
order  for  payment  of  the  whole  amount,  if  there 
had  been  no  giving  up  of  the  occupation.  As  to 
the  old  cases  on  the  subject,  they  say  that  a  man 
ought  not  to  have  process  issued  against  him 
unless  he  knows  what  is  brought  against  him 
and  a  demand  has  been  made  upon  him,  and  he 
has  had  an  opportunity  of  appearing  and  defend- 
ing himself.  It  seems  to  me,  therefore,  that  when 
once  we  get  the  fact  that  the  statute  gives  the 
power  to  apportion  the  amount,  and  that  the 
justices  have  power  to  ascertain  the  sum  actually 
due,  I  do  not  feel  compelled  to  hold  that  they 
can  only  make  a  declaratory  order  as  to  that 
amount,  without  following  that  up  by  granting  a 
warrant,  but  that  they  can  make  the  same  order 
that  they  could  have  made  if  there  had  been 
no  cesser  of  the  occupation.  Therefore  the 
point  raised  in  this  appeal  fails,  and  the  appeal 
must  be  dismissed.  I  ought  to  add  that 
in  the  summons  the  overseer  inserted  a  less 
amount  than  the  whole  amount  of  the  rats 
demanded. 

Ridley,  J. — I  agree,  and  I  think  it  advisable 
to  add  a  few  words.  It  seems  to  me  to  be  clear 
that  before  a  distress  warrant  can  be  granted 
there  must  have  been  a  demand  for  the  amount 
of  the  rate  due,  and  according  to  HurreU  v. 
Wink  (ubi  sup.),  it  must  be  a  demand  of  the  pre- 
cise amount  of  the  rate  due.  That  may  be  by 
virtue  of  the  provision  in  the  section  of  the  Act 
of  Elizabeth,  tne  Poor  Belief  Act  1601,  which 
says  that  the  overseers  are  to  levy  the  sums  **  of 
everyone  that  shall  refuse  to  contribute  accord- 
ing as  they  shall  be  assessed,"  or  it  may  be 
from  the  language  of  Lord  Kenyon,  O.J.  in  Bex 
v.  Benn  (6  T.  B.  198),  where  he  said:  "On  the 
summons,  the  party  may  show  a  sufficient  reason 
to  the  magistrates  why  a  warrant  of  distress 
should  not  issue;  as,  for  instance,  that  he  has 
already  paid  the  assessment  to  one  of  the  parish 
officers,  who  has  not  accounted  for  it.  But  it  is 
an  invariable  maxim  in  our  law  that  no  man 
shall  be  punished  before  he  has  had  an  oppor- 
tunity of  being  heard ;  whereas  if  a  warrant  of 
distress  were  to  be  issued  without  any  previous 
summons,  the  party  would  have  no  opportunity 
of  showing  cause  why  the  'execution  should  not 
issue  against  him."  Here  the  difficulty  arises  from 
the  fact  that,  whereas  there  was  a  demand  made 
for  the  whole  rate,  there  had  been  an  apportion- 
ment of  the  rate  made  under  the  Poor  Bate 
Assessment  and  Collection  Acts  1869  and  1$& 
These  Acts  were  passed  in  the  interest  of  the 
ratepayer,  but  they  did  not  alter  the  total 
amount  of  the  rate  in  the  rate  book  for  which 
a  proper  demand  had  i  been  made  in  this  case, 
and  tbey  merely  provided  that  the  occupier  was 
to  be  liable  only  for  the  amount  which  was  pro- 
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Sortionate  to  the  period  of  his  occupation.  They 
o  not  provide  for  any  fresh  demand  being  made 
in  respect  of  the  sum  bo  apportioned.  In  this 
case  I  think  there  was  a  sufficient  demand  for 
the  rate  when  the  whole  rate  was  demanded, 
and  I  think  there  is  no  statute  or  decision 
which  requires  a  fresh  demand  to  be  made  in 
each  a  case.  The  judgment  in  the  case  of  Davis 
v.  Woodfield  (ubi  tup.)  is  in  accordance  with  this 
view. 

Darling,  J. — I  agree.  The  case  presents  itself 
to  my  mind  in  this  way.  The  appellant  was  the 
occupier  of  certain  premises,  and  he  was  properly 
rated  in  respect  of  the  same  in  the  sum  of 
92.  7s.  3d.,  ana  this  rate  was  properly  demanded 
of  him  by  a  legal  notice.  His  occupation,  how- 
ever,  of  part  of  the  premises  ceased  during  the 
period  of  the  rate.  Under  the  old  law  he  might 
still  have  been  distrained  upon  for  the  whole  amount 
of  the  rate.  But  the  Poor  Bate  Assessment  and 
Collection  Act  of  1869  provided  for  an  apportion- 
ment of  the  rate,  and  sect.  16  of  that  Act  enacted 
that  where  a  person  removed  from  the  premises 
and  another  person  came  into  possession  of  the 
premises,  each  should  be  liable  for  a  proportion 
of  the  rate  only ;  and  by  sect.  3  of  the  foor  Bate 
Assessment  and  Collection  Act  of  1882  that  was 
extended  to  include  the  case  of  a  person  going 
out  of  occupation  without  any  other  person  com- 
ing into  occupation.  Now,  it  appears  to  me  that 
the  rate  for  which  the  appellant  was  liable  was 
properly  demanded  of  him,  and  at  the  time  it 
could  not  be  properly  demanded  from  anybody 
else,  because  at  that  time  the  collector  could 
not  possibly  know  if  he  would  go  out  or 
when  he  would  go  out  of  possession,  as 
it  was  a  difficult  matter  to  determine  when  in 
fact  his  occupation  ceased.  It  was  therefore 
practically  impossible  for  the  rate  collector  to 
have  made  a  demand  for  the  exact  sum  payable 
by  the  appellant.  The  appellant  contends  that, 
as  the  only  demand  upon  him  was  for  the  full 
amount  and  as  the  justices  have  decided  that  he 
is  only  liable  for  a  part  of  that  amount,  therefore 
there  was  no  demand  upon  him,  and  no  refusal 
by  him  to  pay  that  smaller  sum.  I  do  not  agree 
with  that.  It  is  true  that,  by  the  cases  cited,  there 
must  be  a  demand  of  the  precise  amount  of  the 
rate,  but  in  those  cases  the  question  of  apportion- 
ment was  not  considered.  The  strongest  argu- 
ment urged  in  favour  of  the  appellant's  contention 
was  that  derived  from  sect.  12  of  the  Poor  Belief 
Act  1814  (54  Geo.  3,  c.  170),  which  speaks  of  the 
neglect  to  pay  money  "  legally  assessed  on  and 
due  from  him  in  respect  of  any  rate  for  the 
relief  of  the  poor,*'  after  the  same  "  shall  have 
been  legally  demanded  of  him."  That,  no  doubt, 
recognises  that,  for  the  purposes  of  that  Act,  a 
precise  demand  was  necessary,  but  it  does  not 
bear  directly  on  this  case.  It  seems  to  me  that 
in  this  case  the  overseer  gave  the  only  notice  of 
demand  which  he  could  give.  He  demanded  the 
rate — that  is,  the  whole  rate — and  he  could  only 
demand  that  rate  as,  at  that  time,  he  could  not 
possibly  know  the  exact  amount  that  might  after- 
wards turn  out  to  be  due.  Therefore,  it  seems  to 
me  that  he  had  sufficiently  demanded  the  rate, 
and  the  appellant  had  the  remedy  in  his  own 
hands.  It  is  said  that  he  received  no  legal  demand, 
because  what  was  demanded  was  the  9/.,  and  not 
the  3Z.,  and  that  therefore,  there  was  no  refusal  to 
pay  the  32.     In  my  opinion  there  was,  as  he 


refused  to  pay  the  92.  he  refused  to  pay  the  3Z., 
and  therefore  I  think  there  was  a  sufficient 
demand  and  refusal  to  pay  the  3Z.  As  to  the  rest, 
I  agree  with  the   judgment  of  the  Lord  Chief 

JuBfcioe-  Appe%L  dismissed. 

Solicitors  for  the  appellant,  Speechly,  Mumford, 
and  Craig,  for  Lamport,  Bassitt,  and  Hiscoeh, 
Southampton. 

Solicitor  for  the  respondents,  P.  /.  NichoUs,  for 
HaUett  and  Martin,  Southampton. 


Saturday,  Jan.  13, 1906. 

(Before  Lord  Alvebstonb,  C.J.,  Ridlbt  and 

Darling,  JJ.) 

Stainland  Provision  Socibtt  Limited 
(apps.)  v.  Stainland  Ubban  District 
Council  (reaps.),  (a) 

Public  health — Cleansing  of  cesspool — Resolution 
by  authority  to  cleanse  privies,  closets,  and  ash- 
pits—Public Health  Act  1875  (38  &  39  Vict, 
c.  55),  s.  42. 

The  words  "earth-closets,  privies,  ashpits,  and 
cesspools  "  in  sect.  42  of  the  Public  Health  Act 
1875  are  to  be  read  distributively  and  not  con- 
junctively, and  so  a  local  authority  may  under* 
take  or  contract  for  the  cleansing  of  one  or  some 
of  these  conveniences  and  are  not  bound  to 
undertake  or  contract  for  the  cleansing  of  all 
four. 

Case  stated  on  an  information  preferred  by  the 
respondents  against  the  appellants  for  not 
cleansing  a  cesspool,  contrary  to  a  by-law  made 
on  the  23rd  June  1890. 

The  following  facts  were  proved : — 

The  appellants  were  the  owners  and  occupiers 
of  certain  premises  situate  at  Stainland,  within 
the  district  of  the  Stainland  with  Old  Lindley 
Urban  District  Council,  to  which  property  there 
was  a  cesspool  used  in  connection  with  it. 

The  premises  consist  of  a  shop  and  a  slaughter- 
bouse  and  stable*  at  the  rear  thereof.  The  oees- 
pool  received  the  drainage  from  the  slaughterhouse 
and  stables,  and  from  the  shop  also.  They  were 
erected  some  time  prior  to  the  year  1890. 

The  cesspool  in  question  was  at  the  date  of  the 
information  so  full  and  in  such  a  state  that  it 
required  emptying  and  cleansing,  and  notice  had 
been  given  by  the  respondents  to  the  appellants 
requiring  them  to  cleanse  such  cesspool,  which 
the  appellants  had  neglected  and  refused  to  do, 
they  alleging  that  it  was  the  duty  of  the 
respondents  themselves  to  empty  and  cleanse  the 
same. 

On  the  23rd  June  1890,  by-laws  were  made 
under  sect.  44  of  the  Public  Health  Act  1875 
by  the  local  board  for  the  district  of  Stainland 
with  Old  Lindley,  who  were  the  predecessors  of 
the  Stainland  with  Old  Lindley  Urban  District 
Council,  with  respect  to  the  cleansing  of  earth- 
closets,  privies,  ashpits,  and  cesspools. 

It  was  admitted  that  at  the  time  when  the 
by-laws  were  made  the  local  board  had  not  them- 
selves undertaken  or  contracted  for  the  cleansing 
of  earth-closets,  privies,  ashpits,  and  cesspools. 

The  minute-book  of  the  local  board  (now  the 
urban  district  council)  was  also  produced,  showing 

-  —  i  -  ■*■  — 

(a)  Reported  by  W.  db  B.  Hbbbibt,  Esq,,  B*rrlater-ftt-L*w. 
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that  on  the  6th  Sept.  1894  the  respondents  had, 

?ursuant  to  sect.  42  of  the  Public  Health  Act 
875,  passed  the  following  resolutions : 

Resolved,  on  the  motion  of  Mr.  Quannby,  seconded 
by  Mr.  Briggs,  that  the  soavengering  of  privies,  closets, 
and  ashpits  be  undertaken  by  the  board  at  once. 

Resolved,  on  the  motion  of  Mr.  Qnarmby,  seconded 
by  Mr.  Stott,  that  tenders  be  obtained  for  emptying 
and  cleansing  privies,  closets,  and  ashpits  for  six 
months,  the  tender  to  be  at  so  much  per  house,  the 
contractor  to  dispose  of  the  material,  and  that  dry  earth- 
closets  be  emptied  and  cleansed  monthly,  and  privies 
and  ashpits  every  three  months. 

Such  resolutions  were  duly  confirmed  by  the 
council  on  the  10th  Sept.  1894.  It  was  also 
admitted  that  from  and  alter  the  passing  of  the 
resolutions  the  respondents  had  carried  out  the 
work  of  soavengering  privies,  closets,  and  ashpits 
within  their  district,  but  had  not  at  any  time 
cleaned  or  emptied  cesspools. 

It  was  further  admitted  that  the  appellants 
had  from  time  to  time  at  their  own  expense,  both 
before  and  after  the  making  of  the  by-laws, 
emptied  and  cleansed  the  cesspool  in  question 
down  to  the  present  time,  when  the  question  as  to 
whose  duty  it  was  to  carry  out  such  cleansing  and 
emptying  of  cesspools  was  raised  by  them. 

It  was  also  admitted  that  the  respondents  had 
from  the  passing  of  the  resolutions  in  Sept.  1894 
provided  in  their  estimates  of  expenditure  for 
each  year  a  sum  for  tbe  soavengering  of  their 
district. 

The  question  for  the  justices'  determination 
was  whether  or  not,  upon  the  construction  of 
sects.  42  and  44  of  the  Public  Health  Act  1875 
and  the  resolutions  and  facts  above  stated,  it 
was  the  duty  of  the  appellants  or  respondents 
to  cleanse  and  empty  the  cesspool  in  question,  the 
appellants'  contention  being  that  the  respondents, 
having  undertaken  to  act  under  sect.  42  of  the  Act, 
were  bound  to  cleanse  and  empty  cesspools  in 
their  district,  and  that  the  whole  of  the  by-laws 
made  in  June  1890  were  abrogated  or  superseded 
by  the  resolutions  passed  by  the  respondents 
in  Sept.  1894.  The  respondents,  on  the  other 
hand,  contended  that  it  was  competent  in  their 
predecessors,  the  local  board,  to  resolve,  as  they 
had  done,  to  undertake  only  part  of  the  duty  of 
soavengering  and  cleansing  referred  to  in  the 
second  paragraph  of  sect.  42  of  the  Public  Health 
Act  1875,  and  the  by-laws  Nos.  9  and  10  therefore 
remained  in  full  force  and  effect. 

The  justices  decided  by  a  majority  that  the 
contention  of  the  respondents  was  correct  in  law, 
and  that  it  was  the  duty  of  the  appellants  to 
cleanse  and  empty  the  cesspool  in  question. 

By  the  by-laws  of  1890  relating  to  "  the 
cleansing  of  earth-closets,  privies,  ashpits,  and 
cesspools  belonging  to  any  premises."  it  is  pro- 
vided: 

9.  The  occupier  of  any  premises  shall  once  at  least  in 
every  three  months  oleanse  every  cesspool  belonging  to 
such  premises. 

A  penalty  was  provided  for  every  offence. 

B.  Cunningham  Glen  for  the  appellants. — The 
point  in  this  case  depends  u^on  ine  construction 
of  sect.  42  of  the  Public  Health  Act  1875.  The 
local  authority  under  that  section  must  under- 
take the  cleansing  of  earth -clo6e  s,  privies,  ash- 
pits, "and"  cesspools.    The   matters  are   to  be 


read  conjunctively  and  not  disjunctively.  If 
the  section  meant  that  they  need  only  take 
over  the  cleansing  of  one  or  more  of  these  con- 
veniences, the  word  "  or  "  would  have  been  used 
and  not  "  and." 

Daldy  for  the  respondents. — If  the  appellants 
are  right,  the  resolution  of  1894  is  invalid,  and 
the  by-law  of  1890  is  in  force  and  stands  good. 
The  words  in  sect.  42  must  be  read  disjunctively 
and  not  conjunctively. 

Lord  Alyebstone,  O.J. — The  substantial  ques- 
tion in  this  case  is  whether  the  words  are  to  be 
read  distributively  or  not.  If  the  point  as  to 
the  validity  of  the  resolution  had  been  taken 
below,  it  might  have  been  a  difficult  one  for  the 
appellants  In  1890  the  local  board  for  the 
district  of  Stainland  with  Old  Lindley  made  valid 
by-laws  with  respect  to  the  cleansing  of  earth- 
cTOBets,  privies,  ashpits,  and  cesspools,  and  in 
1894  the  local  board  undertook  the  emptying  and 
cleansing  of  dry  earth -closets,  privies,  and  ash- 
pits, and  Mr.  Glen  says  that  the  result  of  the 
resolution  taking  over  that  duty  was  that  they 
took  over  the  cleansing  of  cesspools  as  well.  Now, 
I  have  come  to  the  conclusion  that  we  ought  not 
to  construe  sect.  44  of  the  Public  Health  Act 
1875  as  making  it  imperative  on  the  local 
authority  to  make  by-laws  covering  all  the  four 
things  mentioned.  It  does  not  seem  to  be  dis- 
puted that,  if  that  is  the  right  construction  of 
sect.  44,  a  like  construction  ought  to  be  placed  on 
the  matters  enumerated  in  sect.  42.  Now,  the 
opening  words  in  sect.  42  give  the  local  authority 
the  right,  and  make  the  local  authority,  when 
required  by  the  Local  Government  Board,  under, 
take  or  contract  for  certain  things,  and  I  think 
it  would  be  a  strong  thing  to  suggest  that  the 
Local  Government  Board  must  order  the  local 
authority  to  undertake  the  cleansing  of  all  the 
four  conveniences  mentioned  if  they  have  under- 
taken to  cleanse  one  of  them.  Sect.  44  is  more 
strongly  in  favour  of  Mr.  Daldy 's  argument,  for 
it  allows  an  urban  authority  to  make  by-laws  for 
the  prevention  of  nuisances  arising  from  snow, 
filth,  dust,  ashes,  and  rubbish,  and  that  last  clause 
in  a  similar  sort  of  section  cannot  be  construed 
in  the  way  suggested  by  Mr.  Glen,  for  in  some 
places  it  may  be  necessary  to  have  a  by-law  with 
regard  to  one  of  these  matters,  while  in  other 
places  there  would  be  no  necessity  for  such  a 
by-law.  If  the  same  burden  would  be  imposed 
on  a  local  authority  in  respect  of  everything  in 
the  class  mentioned  in  Feet.  42,  then  all  those 
matters  might  be  tuken  together,  but  it  may  be 
neceetary  in  many  places  to  separate  tbem. 
There  might  be  places  where  a  by-law  was 
necessary  as  to  one,  but  not  as  to  the  others. 
I  think  by  sect.  42  both  the  Local  Go  Tern- 
men  t  Board  and  the  heal  authority  have  an 
option  to  order  to  be  done  or  to  do  all  or ' 
some  only  of  the  duties  mentioned  in  sect  42, 
and  the  local  authority  can  make  by-laws  as 
to  all  or  some  only  of  the  matters  mentioned  in 
sect.  44. 

Ridley,  J. — I  agree. 

Barling,  J. — I  think  this  section  could  he 
read  either  conjunctively  or  distributively,  bat 
the  section  applies  equally  to  the  local  authority 
and  the  Local  Government  Board,  and  1  think 
it  is  difficult  to  imagine  that  the  Legislature 
meant  to  say  that  the  Local  Government  Board 
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oould  only  compel  the  local  authority  to  under- 
take and  contract  for  the  whole  of  the  duties 
mentioned  in  sect.  42  and  not  for  any  one  or  some 
of  them.  I  think  there  is  a  wide  distinction 
between  a  cesspool  and  the  other  conveniences 
mentioned  in  the  eection.         Appeal  dimittedi 

Solicitors :  HeUiweU,  Ear  by,  and  Co.,  for  Jubb, 
Booth,  and  HeUiweU,  Halifax;  Bobbing,  Billing, 
and  Co.,  for  Longbotham  and  Sons,  Halifax. 


Jan.  12  and  13, 1906. 

(Before  Lord  Alverstone,    C.J.,  Ridley  and 

Darling,  JJ.) 

Bex   v.  Johnstone   and   others   (Justices); 
Ex  parte  Cobbold.  (a) 

Licensing — Provisional  licence — Premises  about 
to  be  constructed — Licence  for  seven  years  from 
completion  of  premises  and  final  order  of  jus- 
tices— Jurisdiction  of  justices  to  grant — Date  of 
commencement  of  licence — Licensing  Act  1874 
(37  &  38  Vict.  c.  49),  s.  22— Licensing  Act  1904 
(4  Edw.  7,  c.  23),  s.  4,  subs,  3. 

By  sect.  22  of  the  Licensing  Act  1874  licensing 
justices  can  grant  a  provisional  licence  for 
premises  about  to  be  constructed,  and  such  pro- 
visional licence  is  not  to  "  be  of  any  validity 
until  it  has  been  declared  to  be  final  by  an  order 
of  the  licensing  justices!*  made  upon  their  being 
satisfied  that  the  house  has  been  completed  in 
accordance  with  the  plans;  and  by  sect.  4, 
sub- sect.  3,  of  the  Licensing  Act  1904  the  justices 
may,  "  instead  of  granting  a  new  on-licence  as 
an  annual  licence,  grant  the  licence  for  a  term 
not  exceeding  seven  years.'9 

Held,  that  the  licensing  justices,  on  granting  a 
provisional  licence  under  sect.  22  of  the  Act  of 
1874,  have  jurisdiction  to  make  it  a  term  of  the 
provisional  grant  that  the  licence  should  be  in 
force  for  seven  years  from  the  date  of  the  declara- 
tion by  the  justices,  under  sect.  22,  that  the 
proposed  house  has  been  completed  in  accord' 
once  with  the  deposited  plans. 

In  such  case  the  licence  does  not  become  an  effective 
licence  until  the  final  order  of  the  justices  has 
been  made,  and  it  may  be  granted  for  seven 
years  from  that  date,  and  it  is  no  objection  to 
the  licence  that  it  may  begin  to  run  from  or  end 
on  a  date  other  than  the  bth  April. 

Bulb  for  a  mandamus  to* Andrew  Johnstone 
and  others,  justices  of  the  peace,  acting  as  the 
county  licensing  committee  for  the  county  of 
Essex. 

The  rule  called  on  the  respondent  justices  to 
proceed  to  hear  and  determine  an  application  by 
one  John  Cobbold  (of  the  firm  of  Oobbold  and 
Co.,  brewers,  Ipswich)  for  the  confirmation  of  a 
licence  granted  at  the  general  annual  licensing 
meeting  for  the  Tend  ring  division,  in  the  county 
of  Essex,  on  the  27th  Feb.  1905,  authorising  him 
to  apply  for  and  hold  any  of  the  excise  licences 
that  might  be  held  by  a  publican  for  the  sale  by 
retail  of  intoxicating  liquor  to  be  consumed  either 
on  or  off  the  premises,  at  a  house  about  to  be 
constructed  at  Parkestone,  in  the  county  of  Edsex, 
and  to  be  known  as  the  Essex  Hotel. 


(a)  Reported  hy  W.  W.  Or*.  Esq..  Barriiter-it-Law. 


The  rule  was  obtained  at  the  instance  of  Mr. 
John  Cobbold. 

The  facts  were  as  follows : — 

The.  firm  of  Oobbold  and  Co.,  brewers,  of 
Ipswich,  applied  to  the  licensing  justices  of  the 
Tendring  division  of  the  county  of  Essex  on  the 
13th  Feb.  1905,  being  the  adjourned  annual 
licensing  meeting  for  the  division,  and  at  the 
further  adjournment  on  the  27th  Feb.  for  a  pro- 
visional full  on-licence  for  a  hotel  and  restaurant, 
which  the  firm  proposed  to  erect  at  Parkestone,  in 
that  county,  in  accordance  with  the  provisions  of 
sect.  22  of  the  Licensing  Act  1874  and  sect.  4  of 
the  Licensing  Act  1904.  The  application  was 
opposed,  and  was  adjourned  to  the  27th  Feb.,  it 
being  understood  that  at  the  adjourned  hearing 
the  plans  of  the  proposed  hotel  and  restaurant 
should  be  amended  to  meet  the  requirements  of 
the  justices. 

At  the  adjourned  hearing  on  the  27th  Feb.,  the 
amended  plans  having  been  put  in  and  approved 
by  the  justices,  counsel  for  the  applicant's  firm 
applied  to  the  justices  to  grant  either  a  term 
licence  for  seven  years  or  an  annual  licence,  as 
seemed  to  them  most  desirable,  and,  after  con- 
sideration, the  justices  granted  a  provisional 
licence  for  the  premises  upon  certain  conditions 
which  were  set  out  in  the  licence— namely, 
(1)  that  the  licensee  should  pay  the  monopoly 
value  as  provided  by  sect.  4  of  the  Licensing  Act 
1904,  which  monopoly  value  they  assessed  at 
180Z.  per  annum,  and  (2)  that  the  licensee  should 
acquire  a  frontage  of  120ft.  at  lepst  on  the  main 
road.  In  accordance  with  this  condition  the 
licensee  acquired  the  prescribed  frontage. 

The  provisional  licence  contained  the  following 
clause : 

This  liaenoe  shall  be  in  force  for  seven  yean  from 
the  date  of  the  declaration  by  the  justices  under  the 
Licensing  Act  1874,  s.  22,  that  the  proposed  house  has 
been  completed  in  accordance  with  the  deposited  plans 
(as  amended). 

The  provisional  licence  was  drawn  up  by  the  clerk 
to  the  justices,  and  was  submitted  to  and  approved 
by  the  solicitors  of  the  applicant  and  of  the 
opponents ;  it  was  duly  signed  by  a  majority  of 
the  justices  present  at  the  hearing,  and  was  then 
forwarded  to  the  clerk  to  the  confirming  authority 
of  the  county  of  Essex. 

The  applicant  applied  to  the  licensing  con- 
firming authority  of  the  Essex  Quarter  Sessions, 
under  sect.  4  of  the  Licensing  Act  1904,  for  the 
confirmation  of  the  provisional  licence.  This 
application  came  on  for  hearing  on  the  12th  April 
and  the  17th  May,  when  counsel  on  behalf  of  the 
applicant's  firm  of  Oobbold  and  Oo.  applied  for 
an  order  confirming  the  grant. 

The  confirmation  of  the  provisional  order  was 
opposed  by  counsel  on  behalf  of  Messrs.  Char- 
rington,  Nicholl,  and  Oo.,  brewers  of  Colchester, 
who  were  the  owners  of  the  Garland  Hotel  at 
Parkestone,  and  on  behalf  of  Mr.  Burgess,  their 
tenant  of  the  Garland  Hotel,  upon  the  ground 
that  the  provisional  licence  was  bad  upon  the  face 
of  it,  inasmuch  as  it  purported  to  be  for  a  longer 
term  than  the  justices  had  jurisdiction  to  give 
under  sect.  4,  sub- sect.  3,  of  the  Licensing  Act 
1904. 

Upon  this  objection  being  taken  the  com- 
mittee, retired  to  oonsider  the  point,  and  upon 
their  return  into  court  they  stated  their  opinion 
that  the  provisional  licence  was  bad  upon  the 
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face  of  it,  and  they  thereupon  declined  to  continue 
the  hearing  of  the  case  upon  the  merits. 

The  above  rale  for  a  mandamus  was  then 
obtained,  and  the  applicant  submitted  that  the 
confirming  authority  of  the  Essex  Quarter 
Sessions  should  be  commanded  to  hear  and 
determine  the  application  on  its  merits.  Notice 
of  the  rule  was  directed  to  be  given  to  the 
opposing  brewers,  Messrs.  Oharrington,  Nicholl, 
and  Co.,  and  to  their  tenant  Mr.  Burgess. 

Sect.  13  of  the  Alehouse  Act  1828  (9  Geo.  4, 
o.  61),  omitting  the  words  that  have  been  repealed 
by  sect.  33  of  the  Licensing  Act  1902,  provides : 

Every  lioenoe  whioh  shall  be  granted  under  the  autho- 
rity of  this  Act  .  .  .  shall  be  in  foroe  from  the  5th 
day  of  April  after  the  granting  thereof,  for  one  whole 
year  thenoe  next  ensuing,  and  no  longer ;  and  every  lioenoe 
for  the  purpose  aforesaid,  whioh  shall  be  granted  at  any 
other  time  or  place  .  .  .  than  that  hereby  directed, 
except  as  hereinafter  excepted,  shall  not  entitle  any 
person  to  obtain  an  excise  lioenoe  for  selling  excisable 
liquors  by  retail,  to  be  drunk  or  consumed  on  the 
premises  of  the  person  licensed,  and  shall  be  utterly 
void  to  all  intents  and  purposes. 

Sect.  22  of  the  Licensing  Act  1874  (37  &  38 
Vict.  c.  49)  provides  : 

Any  person  interested  in  any  premises  about  to  be 
constructed  or  in  course  of  construction  for  the  purpose 
of  being  used  as  a  house  for  the  sale  of  intoxicating 
liquors  to  be  consumed  on  the  premises  may  apply  to  the 
licensing  justices  and  to  the  confirming  authority  for 
the  provisional  grant  and  confirmation  of  a  lioenoe  in 
respect  of  suoh  premises  ;  and  the  justices  and  con- 
firming authority,  if  satisfied  with  the  plans  submitted 
to  them  of  such  house,  and  that  if  suoh  premises  had 
been  actually  constructed  in  aooordanoe  with  suoh  plans 
they  would,  on  application,  have  granted  and. confirmed 
suoh  a  lioenoe  in  respeot  thereof,  may  make  suoh 
provisional  grant  and  order  of  confirmation  accordingly. 
A  provisional  grant  and  order  of  confirmation  shall  not 
be  of  any  validity  until  it  has  been  declared  to  be  final 
by  an  order  of  the  lioensing  justices  made  after  suoh 
notice  has  been  given  as  may  be  required  by  the  justices 
at  a  general  annual  licensing  meeting  or  a  special 
sessions  held  for  lioensing  purposes.  Suoh  declaration 
shall  be  made  if  the  justices  are  satisfied  that  the  house 
has  been  completed  in  aooordanoe  with  suoh  plans  as 
aforesaid,  and  are  also  satisfied  that  no  objection  oan 
be  made  to  the  character  of  the  holder  of  such  pro- 
visional licence.  A  provisional  grant  and  confirmation 
of  a  licence  shall  be  subject  to  the  same  conditions  as 
to  the  giving  of  notices  and  generally  as  to  procedure 
to  whioh  such  grant  and  confirmation  would  be  subject 
if  they  respectively  were  not  provisional,  with  this 
exception,  that  where  a  notice  is  required  to  be  put  up 
on  a  door  of  a  house  suoh  notice  may  be  put  up  in  a 
oonspiouous  position  on  any  part  of  the  premises.  This 
section  shall,  with  the  necessary  variations,  extend  to 
the  provisional  removal  to  any  premises  of  an  existing 
lioenoe  under  seotion  fifty  of  the  principal  Act. 

The  Licensing  Act  1904  (4  Edw.  7,  c.  23) 
provides : 

Sect.  4.  (1)  The  power  of  the  oounty  lioensing  com- 
mittee to  confirm  new  licences,  and  any  other  power  of 
that  committee,  shall  be  transferred  to  quarter  sessions. 
(2)  The  justices,  on  the  grant  of  a  new  on-licence,  may 
attach  to  the  grant  of  the  licence  suoh  conditions,  both 
as  to  the  payment  to  be  made  and  the  tenure  of  the 
lioenoe  and  as  to  any  other  matters,  as  they  think 
proper  in  the  interest  of  the  public ;  subject  as  follows  : 
(a)  Suoh  conditions  shall  in  any  case  be  attached  as, 
having  regard  to  proper  provision  for  suitable  premises 
and  good  management,  the  justices  think  best  adapted 
for  securing  to  the  public  any  monopoly  value  whioh  is 


represented  by  the  difference  between  the  value  which 
the  premises  will  bear,  in  the  opinion  of  the  justioet, 
when  licensed  and  the  value  of  the  same  premises  if 
they  were  not  licensed  :  .  .  .  (3)  The  justices  may, 
if  they  think  fit,  instead  of  granting  a  new  on-licence 
as  an  annual  lioenoe,  grant  the  lioenoe  for  a  term  not 
exceeding  seven  years,  and  where  a  licence  is  so  granted 
for  a  term — (a)  Any  application  for  a  re-grant  of  the 
lioenoe  on  the  expiration  of  the  term  shall  be  treated  at 
an  application  for  the  grant  of  a  new  licence,  not  at  an 
application  for  the  renewal  of  a  licence,  and  during  the 
continuance  of  the  term  the  lioenoe  shall  not  require 
renewal;  and  (b)  any  transfer  of  the  lioenoe  shall, 
subject  to  any  conditions  attached  thereto  on  the  grant, 
have  effect  for  the  remainder  of  the  term  of  the  licence 
and  may  be  granted  at  a  general  annual  licensing 
meeting  as  well  as  at  speoial  sessions,  and  any  reference 
to  speoial  sessions  in  any  enactment  relating  to  transfers 
or  protection  orders  shall  include  a  referenoe  to  the 
general  annual  lioensing  meeting. 

Rowsell,  for  the  lioensing  committee  of  the 
quarter  sessions,  showed  cause. — The  licensing 
committee  were  right  in  refusing  to  confirm  the 
provisional  licence.  The  provisional  grant  of  a 
licence  for  premises  about  to  be  constructed  is 
given  under  sect.  22  of  the  Licensing  Act  1874 
and  what  is  granted  under  that  section  is  a 
licence  and  operates  as  a  licence  from  the  time 
at  which  it  is  granted.  It  is  subject  to  renewal 
as  a  licence,  and  if  the  renewal  is  refused  an 
appeal  lies  as  in  ordinary  cases : 

Beg.  v.  London  Justices,  62  L.  T.  Bep.  458;  24 
Q.  B.  Div.  341. 

In  this  case  the  provisional  licence  was  bad  upon 
the  face  of  it  for  two  reasons.  The  first  and 
main  point  is  that  it  was  bad  as  being  a  licence 
for  a  longer  term  than  seven  years,  and  thereby 
contravening  the  provisions  of  sect.  4,  sub-sect.  3, 
of  the  Licensing  Act  1904,  whioh  sub-section 
enables  the  justices,  instead  of  granting  a  new 
on-licence  as  an  annual  licence,  to  grant  a  licence 
for  a  term  not  exceeding  seven  years.  In  that 
sub- section  the  word  "licence"  should  be  used 
in  an  extended  sense,  and  should  be  construed  as 
including  a  provisional  licence  granted  under 
sect.  22  of  the  Act  of  1874.  Under  sect.  4,  sub- 
sect.  3,  of  the  Act  of  1904,  a  new  licence  cannot 
be  granted  for  a  longer  term  than  seven  years ; 
ana  if  a  provisional  licence  is  a  new  lioenoe,  as  it 
is  submitted  it  is,  and  if  it  be  granted  for  a  term 
of  seven  years  plus  the  time  during  which  the 
premises  are  being  constructed,  then  it  is  granted 
for  a  longer  term  than  seven  years  and  contra- 
venes that  provision  of  the  sub-section.  In  the 
present  case  the  grant  was  for  a  period  of  seven 
years  from  the  date  of  the  declaration  by  the 
justices  under  sect.  22  of  the  Act  of  1874  that  the 
proposed  house  has  been  completed ;  so  that,  if 
the  proposed  house  were  not  completed  for  three 
years,  this  grant  would  be  a  licence  for  ten  years 
and  the  houBe  would  be  withdrawn  from  the 
jurisdiction  of  the  justices  for  that  period,  and 
the  public  would  also  lose  the  possible  benefit  that 
might  accrue  to  them  by  reason  of  the  monopoly 
value  of  the  house.  The  clear  intention  of  the 
provision  was  that  the  house  should  not  go  out  of 
the  control  of  the  justices  for  a  longer  period 
than  seven  years,  and  that  the  justices  ought  not, 
by  granting  a  provisional  licence  in  this  form,  to 
allow  the  house  to  go  out  of  their  control  in  regard 
to  securing  the  monopoly  value  to  the  public  for 
a  longer  term.    In  the  second  place,  tne  provi- 
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sional  licence  is  bad  on  the  face  of  it  for  another 
reason.  By  sect.  13  of  the  Alehouse  Act  1828, 
every  licence  is  granted  for  one  year  (now  it  may 
be  granted  for  seven  years)  and  all  these  licences 
are  to  run  from  the  5th  April,  or  possibly  from 
the  date  of  confirmation.  The  grant  in  the 
present  case  contravenes  that  provision.  Suppose 
in  the  present  case  that  the  applicant,  having 
already  got  this  provisional  licence,  goes  to  the 
justices  on  the  1st  Ang.  1907,  and  the  justices 
give  the  final  order  as  from  that  date.  Then 
the  applicant  would  be  entitled  to  a  licence  for 
seven  years  from  that  date — the  1st  Aug.  1907 
— and  that  would  carry  the  licence  on  to  the 
1st  Aug.  1914,  and  then  the  applicant  could 
not  get  another  licence  until  the  next  5th  April, 
so  that  this  provisional  licence  is  not  in  that 
respect  in  conformity  with  sect  13  of  the  Aot 
of  1828. 

Bruce  Williamson,  for  the  opposing  brewers 
(Oharrington,  Nicholl,  and  Co.),  also  showed 
cause  against  the  role. — A  provisional  licence 
granted  under  sect.  22  of  the  Act  of  1874  is  simply 
an  ordinary  licence  such  as  justices  may  grant. 
By  sect.  4,  sub-sect.  3,  of  the  Act  of  1904,  the 
justices  may,  instead  of  granting  a  new  on-licence 
as  an  annual  licence,  grant  the  licence  for  a  term 
not  exceeding  seven  years ;  so  that  what  is  dealt 
with  in  that  sub-section  and  what  may  be  granted 
for  a  term  not  exceeding  seven  years  is  a  new  on- 
licence.  In  sect.  32  of  the  Act  of  1874  a  "new 
licence  "  is  denned  as  "  a  licence  for  the  sale  of 
any  intoxicating  liquor  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises 
in  respect  of  which  a  similar  licence  has  not  here- 
tofore been  granted."  This  provisional  licence 
comes  within  that  definition  of  "new  licence," 
and  is  a  new  licence.  It  is  a  licence  for  the  sale 
of  intoxicating  liquor;  it  was  granted  at  the 
general  annual  licensing  meeting,  and  it  was 
granted  in  respect  of  premises  not  before  li- 
censed. It  still  retains  its  character  as  a  licence, 
and  the  provisions  of  sect.  22,  which  regulate  the 
granting  of  it,  show  that  it  was  a  new  licence. 
The  procedure  to  be  followed  in  getting  a  pro- 
visional licence  is  exactly  the  same  as  on  getting 
a  new  licence ;  the  justices  can  give  or  refuse 
their  sanction  as  in  the  case  of  a  new  grant,  plans 
have  to  be  produced  and  approved,  and  the  pro- 
visional grant  has  to  be  confirmed  in  the  same 
way  as  in  the  case  of  a  new  licence.  It  is  there- 
fore an  ordinary  licence,  subject  to  this,  that  it 
could  not  be  used  until  the  condition — the  com- 
pletion  of  the  premises — was  fulfilled.  The  recent 
Act  has  given  the  justices  no  greater  right  as  to 
granting  licences  than  they  had  before,  subject  to 
this,  that  whereas  before  the  Act  they  could  only 
grant  a  licence  for  one  year,  now,  under  sub- 
sect.  3  of  sect.  4,  they  can  grant  a  new  on-licence 
for  seven  years.  It  is  submitted  that  the  pro- 
visional licence  was  a  "  new  on-licence,"  and  that 
if  and  when  confirmed  it  would  have  ran  from 
the  5th  April  following.  The  justices  have  no 
power  to  grant  a  licence,  whether  a  provisional 
licence  or  otherwise,  to  run  from  any  other  period 
than  from  the  5th  April  (sect.  13  of  the  Alehouse 
Act  1828).  They  could  not  grant  a  licence  of  this 
kind  which,  when  confirmed,  would  be  for  a 
longer  term  than  seven  years  from  the  ensuing 
5th  April.  That  provision  is  contravened  in  this 
case,  and  there  is  no  power  to  substitute  another 
licence  for  it.    What  the  licensing  justices  have 


done  in  this  case  was  to  grant  a  new  licence  for 
more  than  seven  years,  and  therefore  the  con- 
firming authority  were  right  in  refusing  to  con- 
firm it. 

Pickford,  K.O.  (A.  H.  Poyser  with  him),  for  the 

applicant  in  support  of  the  rule. — The  provisional 

licence  is  granted  under  sect.  22  of  the  Act  of 

1874,  and  that  section  says  that  "  a  provisional 

grant  and  order  of  confirmation  shall  not  be  of 

any  validity  until  it  has  been  declared  to  be  final 

by  an  order  of  the  licensing  justices  " ;  and  such 

declaration  is  to  be  made  when  the  justices  are 

satisfied  that  the  house  has  been  completed  in 

accordance  with  the  plans.    Therefore,  until  the 

provisional  licence  is  declared  by  the  justices  to 

be  final,  it  has  no  validity  at  all  as  a  licence,  and 

is  nothing  at  all  in  the  way  of  a  licence,  and, 

coming  to  sect.  4,  sub- sect.  3,  of  the  Act  of  1904, 

there  is  nothing  at  all  to  prevent  the  justices 

from  making  the  licence  run  for  seven  years  from 

the  date  of  the  order  confirming  the  plans,  when 

the  provisional  licence  is  declared  to  be  final. 

The  sub-section  says  that  the  licence  shall  not  be 

granted   for  a  longer    term  than  seven  years. 

There   is   no  contravention   of   that    provision 

in  this  case,    because    by   the   very   terms    of 

the  section  under  which  the  provisional  licence 

is   granted  that  provisional  licence  is  said  to 

have   no  validity  whatever    until    declared    to 

be  final,  and  in    fact   it   is   not   a   licence  at 

all    until    that    time.      With    regard    to    the 

monopoly  value,  that  begins  when  the  licence 

begins;   but  the  contention  of  the  respondents 

would  make  the  monopoly  value  begin  at  once, 

and  the  licensee  would  be  paying  monopoly  value 

for,  say,  two  years  before  the  licence  began  and 

before  the  licensee  could  sell  any  liquor  at  all, 

and  when  the  premises  were  earning  nothing  at 

all.    Then,  with  regard  to  sect.  13  of  the  Alehouse 

Act  1828,  no  doubt  that  section  says  that  the 

licence  is  to  be  granted  from  the  5th  April  to  the 

5th    April.      That    may    apply    to    provisional 

licences,  but    the   fallacy    of   the   respondents' 

argument  is  in  assuming  that  it  applies  to  the 

seven  years'  licence  granted  under  the  Act  of 

1904.    That  that  provision  cannot  apply  to  the 

seven  years'  licence  is  clear,  because  sect.  13  says 

that  the  licence  is  to  be  for  one  year  and  no 

longer,  and  that  cannot  apply  to  the  licence  for 

seven  years.     The  sub-section  under  which  the 

seven  years'  licence  is  granted  does  not  say  that 

that  licence  is  to  run  from  the  5th  April.    The 

more  sensible  view  to  take  is  to  hold  that  that 

licence  begins  to  run  from  the  time  when  the 

inchoate  licence  becomes  operative — that  is,  when 

it  is  declared  to  be  final — and,  unless  the  court 

are  bound  by  sect.  13  to  hold  otherwise,  every 

consideration  of  justice  is  in  favour  of  that  view. 

With  regard  to  the  difficulty  that  the  licence  may 

expire  on  a  day  which  is  not  the  5th  April,  that 

may  be  got  over  by  making  an  application  before 

the  licence  has  expired,  just  as  in  ordinary  cases 

an  application  for  renewal  is  made  before  the 

licence  has  expired. 

Lord  Alvebstonb,  O.J. — The  point  raised  in 
this  case  is  one  which  has  to  be  carefully  con- 
sidered, but,  in  my  opinion,  the  confirming  autho- 
rity struck  too  soon  in  saying  that  they  would  not 
entertain  this  application  for  the  confirmation  of 
the  provisional  licence  granted  under  sect.  22  of 
the  Licensing  Act  1874.    The  main  contention 
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urged  by  counsel  on  behalf  of  the  licensing  com- 
mittee, in  showing  cauBe  against  the  rule,  was  that 
the  grant  of  a  provisional  licence  under  sect.  22 
of  the  Act  of  1874  for  seven  years  to  commence 
from  a  future  period — namely,  from  the  time 
when    the    licence  should    be    declared    to  be 
final  —  contravened  the  provisions    of    sect.  4, 
sub-sect  3,  of  the  Licensing   Act    1904.      The 
argument    was    that    it    was    held  in  Beg.    v. 
London  Justices  (ubi    sup.)  that  a  provisional 
licence  granted  under  sect.  22  of  the  Act  of  1874 
is  a  licence  which  is  subject  to  many  of  the  inci- 
dents of  an  ordinary  licence,   being  capable  of 
renewal,  subjeot  to  an  appeal  as  in    ordinary 
cases.    Now,  if  the  true  view  of  sect.  22  of  the 
Act  of  1874  is  that  a  licence  granted  under  that 
section  is  an  operative  licence  as  from  the  time  it 
is  granted,  then  I  think  there  would  be  a  good 
deal  to  be  said  in  favour  of  that  argument ;  but  I 
think,  looking  at  the  substance  of  the  thing,  that 
that  is  not  the  position  of  a  licence  granted  under 
sect.  22.    Although,  no  doubt,  it  is  perfectly  true 
that  for  some  purposes  a  provisional  grant  of  a 
licence  under  sect.  22  may  be  equivalent  to  the 
grant  of  an  ordinary  licence,  that  does  not  seem 
to  me  to  dispose  of  the  question  whether  the 
powers  of  sect  4,  sub-sect.  3,  of  the  Act  of  1904 
can  be  applied  to  the  grant  of  a  provisional  licence 
made  under  sect.  22  of  the  Act  of  1874,  and 
whether  or  not  it  is  ultra  vires  for  the  licensing 
justices  to  say  that  a  licence  can  be  granted  under 
sect  4,  sub-sect  3,  of  the  Act  of  1904  for  a  period 
of  seven  years  commencing  from  the  date  when 
the  provisional  grant  of  the  licence  has  been 
declared  by  the  justices  under  sect.  22  of  the  Act 
of  1874  to  be  final.    Looking  at  the  matter  from 
the  common*  sense  point  of  view,  one  cannot  see 
why  the  Legislature  should  not  have  intended  to 
confer  on  the  justices  the  power  to  grant,  under 
sect.  22,  a  provisional  licence  for  a  term  as  an 
ordinary  licence.  In  substance  it  will  be  seen  that 
the  grant  of  the  provisional  licence  under  sect.  22 
is  not  the  grant  of  a  licence  in  esse;  it  is  the 
grant  of  a  licence  to  take  effect  upon  the  fulfilment 
of  certain  conditions— namely,  upon  the  building 
and  completion  of  the  house  according  to  the  plans. 
Therefore,  d  priori,  there  seems  to  be  no  reason  why 
the  provisions  of  sect  4,  sub- sect.  3,  of  the  Act 
of  1904  should  not  apply  to  an  application  for  a 
provisional  licence  made  under  sect.  22  of  the 
Act  of  1874.    But  it  was  contended  that  even 
admitting  that  to  be  so,  the  grant  must  be  for 
such  a  period  that  it  must  not  exceed  seven  years 
from  the  date  of   the  provisional  grant  itself. 
That  however,  seems  to  me  to  overlook  this  sub- 
stantial consideration  that   the    true   effect  of 
sect  22  of  the  Act  of  1874  is  not  to  give  an 
effective  licence  from  the  date  of  the  provisional 
grant,  but  that  the  section  only  gives  an  effective 
licence  from  the  date  when  under  the  provisions 
of  that  section  the  provisional  grant  is  declared 
to  be  final  by  an  order  of  the  licensing  justices. 
In  my  opinion,  it  is  not  ultra  vires  for  the  justices 
to  say  that  the  licence  shall  be  for  seven  years 
from  the  date  of    the  final  order  made  under 
sect  22.    That  being  so,  I  therefore  think  that 
the  confirming   authority  ought  to  have  enter- 
tained this  application;    but  as  to   what    they 
ought  to  do  when  the  application  comes  before 
them  I  express  no  opinion.    The  only  point  in 
the  case  which  has  caused  me  any  real  difficulty 
arises  from  the  fact  that  at  present  all  ordinary  I 


licences  commence  on  the  5th  April,  and  it  may 
be  that  our  decision  in  this  case  may  cause  some 
difficulty  whioh  has  not  been  foreseen  by  the 
Legislature.  That  however,  does  not  seem  to 
me  to  be  a  sufficient  reason  for  our  laying  down  a 
different  rule  under  sect  4,  sub-sect  3,  of  the  Act 
of  1904.  It  may  be  possible  to  meet  that  diffi- 
culty by  making  an  application  to  the  licensing 
authority  at  the  general  meeting  in  February 
before  the  expiration  of  the  seven  years,  or  by 
making  an  application  under  some  other  provi- 
sion of  the  Licensing  Acts,  or  it  may  be  possible 
for  the  confirming  authority,  if  they  decide  to 
renew  the  grant  to  say  that  the  licence  shall 
expire  on  some  5th  day  of  ApriL  However  that 
may  be,  I  am  clearly  of  opinion  that  it  is  not 
ultra  vires  for  the  justices  to  make  it  a  term  of 
the  provisional  grant  of  the  licence  granted 
under  sect.  22  of  the  Act  of  1874  that  the  licence 
should  be  for  seven  years  from  the  date  of  the 
declaration  by  the  justices  under  that  section 
declaring  the  provisional  grant  to  be  final. 

Ridley,  J. — I  agree. 

Dablino,  J.-I  agree.  RuU  ^vU. 

Solicitors  for  the  applicant,  Godden,  Son,  and 
Holme,  for  Ward  and  Hugh-Jones,  Harwich. 

Solicitors  for  Messrs.  Charrington,  Nichoil, 
and  Co.,  Beaumont,  Son,  and  Bigden,  for  Beau- 
mont and  Bright,  Maldon. 

Solicitors  for  the  respondent  justices,  Patersons, 
Snow,  Bloxam,  and  Kinder,  for  H.  W.  Gibson, 
Chelmsford. 


Jan.  16  and  17, 1906. 

(Before  Lord  Alyerstone,  O.J.,  Ridley  and 

Darling,  J  J.) 

Commercial  Gas  Company  (apps.)  v.  Poplar 
Borough  Council  (reaps.),  (a) 

Metropolis — Excavation  for  gas  pipes — Making 
good  and  reinstating  —  Insertion  of  concrete 
course  —  Metropolis  Management  Act  1855 
(18  &  19  Vict,  c  120),  ss.  Ill,  IU— Metropolis 
Management  Amendment  Act  1862  (25  &  26  VicL 
c.  102),  s.  82. 

A  gas  company  having  opened  certain  streets  for 
the  purpose  of  laying,  altering,  and  repairing 
their  pipes,  the  local  authority  thought  it  expe- 
dient to  fill  in  the  ground  and  make  good  the 
surface  under  sect.  114  of  the  Metropolis 
Management  Act  1855,  instead  of  permitting  the 
work  to  be  done  by  the  gas  company.  In  order 
that  the  surface  of  the  streets  should  be  made  as 
good  and  remain  as  good  as  it  was  before,  the 
local  authority  inserted  a  course  of  concrete 
where  there  was  no  concrete  before,  and  where 
there  was  concrete  before  put  in  an  extra 
thickness  of  concrete.  The  magistrate  found 
the  insertion  of  such  concrete  was  reasonable  and 
necessary. 

Held,  that  the  local  authority  could  recover  from 
the  gas  company  the  cost  of  such  concrete. 

Case  stated  on  a  complaint  wherein  the  respon- 
dents alleged  that  the  appellants  did  fail  to  repay 
on  demand  the  whole  of  the  expenses  of  filling  in 
ground  and  making  good  the  pavement  and  soil 
and  also  of  reinstating  the  pavement  surface  or  soil 

(a)  Reported  by  W.  di  B.  Hibbbet  Keq.,  Barrister-»t-L»w 
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of  parts  of  certain  streets  wiMiin  the  borough  of 
Poplar  and  of  the  parts  contiguous  thereto  and 
affected  by  the  work  executed  to  the  reasonable 
satisfaction  of  the  respondents  pursuant  to  the 
114th  section  of  the  Metropolis  Management  Act 
1855  and  the  82nd  section  of  the  Metropolis 
Management  Amendment  Act  1862. 

The  appellants  under  their  powers  supply  gas 
to  consumers  in  the  respondents'  borough 

Previous  to  the  hearing  of  the  complaint  the 
pavement  surface  and  soil  of  several  streets  in 
the  borough  had  been  broken  up  and  opened  for 
the  purpose  of  the  appellants  laying,  altering,  or 
repairing  pipes  lying  beneath  the  surface  of  such 
streets. 

In  all  such  oases  the  respondents  had  thought 
it  expedient  under  sect.  114  of  the  Metropolis 
Management  Act  1855  (18  &  19  Yiot.  c.  120)  to 
fill  in  the  ground  and  to  make  good  the  pavement 
and  surface  and  soil  so  broken  up  and  opened 
and  to  carry  away  the  rubbish  occasioned  thereby, 
instead  of  permitting  such  work  to  be  done  by 
the  appellants.  The  respondents  also  reinstated 
such  contiguous  parts  for  the  repair  of  which  the 
appellants  were  liable  under  sect.  82  of  the  Metro- 
polis Management  Act  1862  (25  &  26  Yiot.  c.  102). 

Under  the  London  Government  Act  1899 
(62  &  63  Vict.  c.  14)  the  respondents  are  now 
substituted  for  the  authorities  mentioned  in  the 
two  sections  of  the  Metropolis  Management  Acts 
above  referred  to— viz.,  the  vestry  or  district 
board,  as  the  case  may  be. 

Tt  was  proved  upon  the  hearing  of  the  com- 
plaint that  there  were  three  species  of  roads  the 
surface,  <fec.,  of  which  had  been  broken  up  and 
opened  by  the  appellants.  Firstly,  where  stone 
setts  were  placed  upon  concrete ;  secondly,  where 
stone  setts  were  placed  upon  the  earth;  and, 
thirdly,  where  there  were  no  such  setts.  The 
appellants  for  the  purpose  of  dealing  with  the 
pipes  beneath  the  surface  of  the  roads  excavated 
trenches.  The  result  was  that  it  was  always 
impossible  to  replace  all  the  excavated  earth  in 
the  excavated  trench.  The  proportion  of  bulk  of 
the  loose  excavated  earth  to  that  of  the  same 
earth  as  it  lay  consolidated  in  the  trench  was  as 
about  five  to  four,  and  it  was  impossible,  even  by 
dint  of  the  most  strenuous  pounding,  &c.,  to 
replace  the  whole  of  the  earth  in  the  excavation. 
Such  earth,  however,  as  could  be  placed  in  the 
trench  would  in  course  of  time  settle,  and,  unless 
precautions  were  taken,  the  effect  would  be  a 
hollow  in  the  road  the  length  of  the  trench.  In 
the  same  way  where  concrete  was  placed  over 
the  excavation  the  subsidence  of  the  earth  which 
would  occur  would  leave  the  new  concrete  at  that 
point  without  support,  and  a  similar  irregularity 
in  the  road  would  appear.  The  precautions  which 
the  borough  surveyor  took  were  to  make  the  con- 
crete, where  there  was  concrete  already,  three 
inches  thicker  along  the  line  of  excavation  and 
the  contiguous  parts  thereto  than  it  was  before. 
Where  there  had  been  no  concrete  the  precaution 
taken  was  to  place  a  course  of  concrete  where  the 
excavation,  Ac.,  had  been. 

The  appellants  refused  to  pay  so  much  of  the 
respondents'  claim  as  was  represented  by  the 
cost  of  the  concrete  placed  where  there  was  no 
concrete  before  and  the  extra  thickness  of  con- 
crete where  concrete  had  been  used  before,  on  the 
ground  that  such  claim  was  not  justified  by  the 
Metropolis  Management  Aots. 
Mag.  Cab.— Yol.  XXII. 


The  magistrate  found  as  a  fact  that  the  whole 
of  the  concrete  the  cost  of  which  the  appellants 
disputed  was  necessary  in  order  that  the  surface 
of  the  streets  should  be  made  as  good  and  should 
remain  as  good  as  it  was  before  the  streets  were 
excavated  by  the  appellants,  and  that  this 
applied  as  well  to  the  parts  contiguous  under 
sect.  82  of  the  Metropolis  Management  Act  1862. 

It  was  contended  on  behalf  of  the  appellants 
that  the  respondents  could  not  call  upon  the 
appellants  to  pay  for  the  concrete  in  dispute, 
because  sect.  Ill  required  only  that  they  should 
cause  the  ground  to  be  filled  in  and  the  pavement 
to  be  reinstated  and  the  surface  to  be  made  good 
in  a  proper  and  substantial  manner,  and  that 
sect.  Ill  had  provided  "  that  no  such  pavement 
should  be  considered  to  have  been  reinstated  in  a 
proper  and  substantial  manner  by  any  such  com- 
pany or  other  person  unless  the  same  have  been 
reinstated  with  the  same  or  similar  materials  of 
the  like  quantity  and  thickness  and  cemented  and 
bound  together  in  the  same  or  equally  substantial 
manner  as  those  of  which  it  was  composed/'  It 
was  further  contended  that,  as  by  sect.  10  of  the 
Gasworks  Glauses  Act  1847  (10  &  11  Yict.  c.  15) 
the  appellants  were  bound  to  make  good  sub- 
sidences which  might  take  place  within  the  space 
of  twelve  months,  it  was  inconsistent  that  the 
appellants  should  be  required,  by  placing  extra 
concrete,  to  ensure  that  there  should  no  possibility 
of  a  subsidence  at  any  time,  and,  with  reference 
to  the  contention  that  the  appellants  were  bound 
to  pay  for  the  substitution  of  concrete  for  the 
surplus  of  earth,  they  drew  the  magistrate's  atten- 
tion to  sect.  110  of  the  Metropolis  Management 
Act  1855,  which  contemplates  the  removal  of  the 
surplus  soil.  The  appellants  therefore  contended 
that  they  were  right  in  law  in  refusing  to  pay 
the  respondents'  demand  for  the  cost  of  the  extra 
concrete. 

It  was  contended  on  behalf  of  the  respondents 
that,  the  extra  concrete  being  necessary  in  order 
that  the  surface  of  the  streets  should  be  made  as 
good  as  it  was  before  the  appellants'  excavations, 
the  appellants  ware  liable  for  the  cost  notwith- 
standing the  provision  at  the  end  of  sect.  Ill 
with  regard  to  the  quality  and  thickness  of  the 
materials,  &c.,  that  merely  meaning  that  there 
should  be  at  least  such  thickness  of  materials,  &c, 
as  before. 

The  magistrate  was  of  opinion  that,  in  order  to 
comply  with  the  requirements  of  sect.  Ill  of  the 
Metropolis  Management  Act  1855  that  the 
ground  Bhould  be  filled  in  and  the  pavement 
reinstated  and  the  surface  to  be  made  good  in  a 
proper  and  substantial  manner,  it  was  necessary 
that  the  surface  of  each  street  where  there  had 
beeu  excavations,  and  the  parts  contiguous 
thereto,  should  be  made  as  good  and  should 
remain  as  good  as  they  were  before  the  appellants 
had  excavated,  and  he  was  also  of  opinion  that  the 
respondents'  surveyor's  refusal  to  be  satisfied 
under  sect.  82  of  the  Metropolis  Management 
Act  1862  without  the  use  of  the  disputed  concrete 
was  reasonable.  He  therefore  made  an  order  for 
the  cost  of  the  concrete  in  dispute. 

Colam  for  the  appellants. 

C.  A  Russell,  K.C.  and  Chester  Jones  for  the 
respondents. 

Lord  Alvebstone,  O.J. — It  is  really,  I  think, 
unnecessary  in  the  year  1906  to  talk  of  a  section 
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under  the  Gasworks  Clauses  Act  which  gives 
the  gas  company  power  to  break  up  roads  and  to 
exercise  a  privilege  against  the  public  as  a 
criminal  section.  All  1  can  say  is  that  in  a 
great  many  cases  which  have  been  pointed  out 
they  are  not  criminal  sections;  they  are  only 
terms  under  which  the  gas  company  gets  a  right 
to  break  up  the  roads  I  entirely  agree  with  the 
main  principle  of  Mr.  Colam's  argument,  that 
all  the  gas  company  can  be  ordered  to  do  is  to 
make  good  the  road  and  to  keep  it  made  good  for 
a  certain  period  under  the  statute.  Of  course, 
it  is  common  knowledge  that  in  those  days — 
1847 — there  was  only  one  piece  of  wood  pave- 
ment in  London.  Granite  setts  were  the  common 
way  of  paving  where  there  was  a  macadam  road, 
and  it  was  also  common  knowledge  that  when 
you  fill  in  a  macadam  road,  as  the  case  finds,  if 
you  only  put  back  four-fifths  of  the  earth, 
when  the  rain  comes  there  will  be  subsidence. 
Upon  that  Mr.  Golam  has  founded  the  very 
ingenious  argument  that  you  are  intended  to 
make  the  subsidence  and  then  fill  it  up.  That 
seems  to  me  to  be  turning  an  obligation  into  a 
privilege;  the  obligation  is  to  fill  up  the  road 
again  if  it  does  subside,  not  to  make  the  sub- 
sidence as  a  part  of  your  privilege  in  opening  the 
roads.  But  really  this  is  only  a  matter  of 
common  sense.  It  is  quite  true  that  the  gas 
company  are  entitled  to  break  up  the  roads,  or 
have  the  privilege  of  breaking  up  the  roads,  on 
the  terms  that  they  make  good  the  roads.  I 
quite  agree  that  the  surveyor  may  not  order  the 
gas  company  to  do  anything  which  is  not  neces- 
sary in  order  to  make  good  the  road.  The 
surveyor  required  that  there  should  be  an 
increase  of  concrete  of  3in.  where  there  was 
concrete  before,  and  that  there  should  be  put  a 
layer  of  conorete  under  the  setts  or  pavement 
where  there  was  none.  The  magistrate  has  said : 
"  I  find  as  a  fact  that  the  whole  of  the  concrete 
the  cost  of  which  the  appellants  disputed  was 
necessary  in  order  that  the  surface  of  the  streets 
should  be  made  as  good  and  should  remain  as 
good  as  it  was  before  the  streets  were  excavated 
by  the  appellants."  That  does  not  mean  for  all 
time,  as  my  brother  Ridley  pointed  out;  it 
means  fulfilling  their  statutory  obligation  and 
making  the  surface  good  replacing  the  pavement 
and  making  that  good,  and  maintaining,  as  they 
are  bound  to  do,  this  conorete  if  necessary.  I 
think,  as  my  brother  Ridley  pointed  out  when 
this  case  began,  that  the  magistrate  has  stated 
facts  which  make  it  quite  impossible  for  us  to  say 
that  he  has  gone  wrong  as  a  matter  of  law.  I  there- 
fore, with  great  deference  to  the  forcible  argument 
of  Mr.  Golam  on  the  matter,  think  that  the 
appeal  must  be  dismissed. 

Ridley,  J. — I  am  of  the  same  opinion.  I  only 
wish  to  add  that  I  think  that  the  last  clause  of 
sect.  Ill  has  been  properly  construed  by  the 
magistrate  when  he  finds  in  the  case  that  the 
provision  at  the  end  of  sect.  Ill  with  regard  to 
the  quality  and  thickness  of  the  materials,  and  so 
forth,  merely  means  that  there  should  be  at 
least  such  thickness  of  materials  as  there  was 
before. 

Darling,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors:  C.  V.  Young  and  Son;  Chas.  G. 
Bradshaw  and  Waterson. 


Feb.  5,  6, 7,  8,  9, 10, 12, 13,  14,  and  21, 1906. 

(Before   Buckley,  J.,  sitting  as  an  ^  additional 
Judge  of  the  King's  Bench  Division.) 

HOBABT  V.  SoUTHBND-ON-SeA.  CORPORATION,  (a) 

Local  government — Sanitary  authority — bewage 
—Discharge  into  sea — Pollution — Nuisance— 
Injunction— Public  Health  Act  1848  (11  £  12 
Vict.  c.  63),  s.  49— Public  Health  Act  1875  (38  i 
39  Vict.  c.  55),  ss.  23,  27—  Sea  Fisheries  Act  1868 
(31  &  32  Vict.  c.  45),  ss.  51,  53— Sea  Fisheries 
Act  1888  (50  &  51  Vict.  c.  54).  s.  2— Southend 
Local  Board  Act  1887  (50  &  51  Vict.  c.  v.),  s.  5. 

A  local  authority,  being  the  sanitary  authority  for 
their  borough,  discharged  sewage  in  a  crude 
state,  without  any  treatment,  into  the  estuary  of 
the  Thames. 

Under  an  indenture  dated  the  1st  May  1901  the 
plaintiff  was  the  lessee  in  occupation  of  a  certain 
part  of  an  ancient  several  fishery,  being  oyster 
oeds,  which  he  used  for  depositing  oysters  and 
other  shellfish  till  required  by  him  for  sale. 

On  the  31st  Oct.  1903  the  Fishmongers9  Company 
forbade  the  sale  in  London  of  oysters  coming 
from  the  plaintiff's  layings  because  the  laying* 
were  badly  polluted. 

In  an  action  by  the  plaintiff  claiming  damages 
against  the  local  authority  for  wrongfully  and 
illegally  polluting  and  causing  to  be  polluted 
with  sewage  his  oyster  and  shellfish  beds,  and 
for  an  injunction  : 

Meld,  that  the  defendants  must  keep  their  noxious 
matter  from  trespassing  upon  their  neighbours 
land. 

Fletcher  v.  Ry lands  (1866,  L.  Bep.  1  Ex.  265; 
1868,  L  Bep.  3  H.  L  330)  followed. 

Sect.  23  of  the  Public  Health  Act  1875,  in  repro- 
ducing the  substance  of  sect,  49  of  the  Public 
Health  Act  1848,  omits  all  provision  ae  to  drain- 
age into  the  sea,  while  sect.  27  provides  that,  for 
the  purpose  of  disposing  of  sewage,  the  lead 
authority  may  do  certain  things,  but  with  this 
proviso,  that  no  nuisance  be  created  in  the 
exercise  of  any  of  those  powers. 

Injunction  granted. 

Tenant  v.  Goldwin  (1822, 1  Salk.  21 ;  2  Ld.  Bayn. 
1089)  followed. 

Earl  of  Harrington  v.  Corporation  of  Derby  (92 
L.  T.  Bep.  153 ;  (1905)  1  Ch.  205)  distinguished. 

WlTNBSS  ACTION. 

The  plaintiff  was  a  fish  merchant  and  fish  bales- 
man  in  the  city  of  London,  and  was  also  lessee  in 
occupation  of  a  certain  part  of  an  mcient  several 
fishery,  being  oyster  beds  situate  in  the  creek  or 
gut  called  Hadleigh  Kay,  in  the  estuary  of  the 
Thames,  some  three  and  a  half  miles  above 
Southend  Pier. 

The  defendants  were  the  Southend  Corporation, 
and  as  such  were  the  local  sanitary  authority  of 
the  borough  of  Southend.  The  defendants  dis- 
charged the  sewage  of  Southend  in  a  crude  state, 
without  any  treatment,  into  the  estuary  at  several 
outfalls. 

This  was  an  action  brought  by  the  plaintiff 
against  the  defendants  claiming  (1)  damages  for 
wrongfully  and  illegally  polluting  and  causing  to 
be  polluted  with  sewage  the  oyster  and  shellfish 
beds  of  the  plaintiff  situate  at  Hadleigh  Bay, 

and  (2)  for  an  injunction. 

■     i  ■    ■  ■  ■     '       ■» ii»  -^—— —  i  — — 

I       (a)  Reported  by  W.  Hums  Bohd,  Esq.,  Bsi-i«l*r**4»«*. 
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Tbe  Public  Health  Act  1848  (11  &  12  Vict, 
c.  63)  provides : 

Sect.  49.  That  it  shall  not  be  lawful  newly  to  erect 
any  honse  or  to  rebuild  any  home  which  may  have 
been  pulled  down  to  or  below  the  floor  commonly  called 
tbe  ground  floor,  or  to  occupy  any  honse  so  newly 
erected  or  rebuilt,  unless  and  until  a  covered  drain  or 
drains  be  constructed  of  such  size  and  materials,  and  at 
such  level  and  with  suoh  fall,  as  upon  tbe  report  of  the 
surveyor  shall  appear  to  be  necessary  and  sufficient  for 
tbe  proper  and  effectual  drainage  of  the  same  and  its 
appurtenances ;  and  if  the  sea  or  a  sewer  of  the  local 
board  of  health,  or  a  sewer  which  they  are  entitled  to 
use,  be  within  one  hundred  feet  of  any  part  of  the  site 
of  the  house  to  be  built  or  rebuilt,  the  drain  or  drains 
so  to  be  constructed  shall  lead  from  and  communicate 
with  suoh  one  of  those  means  of  drainage. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
a  55)  provides : 

Sect.  23.  Where  any  house  within  the  district  of  a 
local  authority  is  without  a  drain  sufficient  for  effectual 
drainage,  the  local  authority  shall  by  written  notice 
require  the  owner  or  ocoupier  of  suoh  house  within  a 
reasonable  time  therein  specified  to  make  a  covered 
drain  or  drains,  emptying  into  any  sewer  which  the 
looal  authority  are  entitled  to  use,  and  whioh  is  not 
more  than  one  hundred  feet  from  the  site  of  suoh  house, 
but  if  no  such  means  of  drainage  are  within  that 
distance,  then  emptying  into  such  covered  cesspool  or 
other  place,  not  being  under  any  house,  as  the  local 
authority  direot.     .     .     . 

Sect.  27.  For  the  purposes  of  receiving,  storing,  disin- 
fecting, distributing,  or  otherwise  disposing  of  sewage 
any  looal  authority  may — (1)  Construct  any  works 
within  their  distriot  or  (subject  to  the  provisions  of  this 
Aot  as  to  newage  works  without  the  distriot  of  the  looal 
authority)  without  their  distriot ;  and  (2)  contract  for 
the  use  of,  purchase,  or  take  on  lease  any  land, 
buildings,  engines,  materials,  or  apparatus  either  within 
or  without  their  distriot;  and  (3)  contract  to  supply 
for  any  period  not  exoeeding  twenty-five  yean  any 
person  with  sewage,  and  as  to  the  execution  and  costs 
of  works  either  within  or  without  their  distriot  for  the 
purposes  of  suoh  supply:  Provided  that  no  nuisance 
be  created  in  the  exercise  of  any  of  the  powers  given 
by  this  section. 

The  Sea  Fisheries  Act  1868  (31  &  32  Yict.  c.  45) 
provides : 

Sect.  51.  All  oysters  and  mussels  being  in  or  on  an 
oyster  or  mussel  bed  within  the  limits  of  a  several 
oyster  and  mussel  fishery  granted  by  an  order  under 
this  part  of  this  Aot,  and  all  oysters  being  in  or  on  any 
private  oyster  bed  whioh  is  owned  by  any  person  inde- 
pendently of  this  Aot,  and  is  sufficiently  marked  out  or 
sufficiently  known  as  suoh,  shall  be  the  absolute  pro- 
perty of  the  grantees  or  of  such  owner  as  the  case 
may  be,  and  in  all  courts  of  law  and  equity  and  else- 
where, and  for  all  purpotes,  civil,  criminal,  or  other, 
shall  be  deemed  to  be  in  the  actual  possession  of  the 
grantees  and  suoh  owner  respectively. 

Sect.  53.  It  shall  not  be  lawful  for  any  person  other 
than  the  grantees,  their  agents,  servants,  and  workmen, 
within  the  limits  of  any  suoh  several  fishery,  or  in  any 
part  of  the  space  within  the  same  described  in  this 
behalf  in  the  order,  or  other  than  the  owner  of  any  such 
private  oyster  bed,  his  agents,  Ac,  within  the  limits  of 
suoh  bed,  knowingly  to  do  any  of  the  following  things  : 
To  deposit  any  ballast,  rubbish,  or  other  substanoe.  To 
place  any  instrument,  apparatus,  or  thing  prejudicial  or 
likely  to  be  prejudicial  to  any  oyster  or  mussel  bed 
.  .  .  exoept  for  a  lawful  purpose  of  navigation  or 
anchorage.  To  disturb  or  injure  in  any  manner  except 
aa  last  aforesaid  any  oyster  or  mussel  bed.  .  .  . 
And  if   any  person  does   any  aot   in   contravention 


of  this    section  he  shall  be  liable  to  the   following 
penalty    .    .    . 

The  Sea  Fisheries  Act  1888  (50  &  51  Yict.  c.  54) 
provides : 

Sect.  2.  A  looal  fisheries  committee  for  a  sea  fisheries 
distriot  may  from  time  to  time,  subject  to  suoh  regu- 
lations as  may  be  made  in  that  behalf  by  the  Board  of 
Trade,  make  by-laws  to  be  observed  within  their  dis- 
triot for  all  or  any  of  the  following  purposes — namely, 
(e)  for  prohibiting  or  regulating  the  deposit  or  discharge 
of  any  solid  or  liquid  substanoe  detrimental  to  sea  fish 
or  sea  fishing. 

The  facts  are  more  fully  set  out  in  the 
judgment. 

Macmorran,  K.C.,  G.  A.  Scott,  and  A.  Wallace 
Atkins  for  the  plaintiff — The  defendants  admit 
the  plaintiff's  title,  and  it  is  alBO  admitted  that 
the  locus  in  quo  is  an  ancient  several  fishery. 
Tbe  year  before  the  plaintiff's  business  was  • 
stopped — 1903 — there  were  as  many  as  4,000,000 
oysters  laid  down  on  these  beds;  they  were 
principally  oysters  laid  down  for  storing  until  it 
was  necessary  to  use  them.  The  bed  was  of  great 
value  to  the  plaintiff,  as  it  was  a  very  good  one 
for  oysters  and  was  convenient  for  the  Southend 
market.  In  Earl  of  Harrington  v.  Corporation  of 
Derby  <92  L.  T.  Rep.  153;  (1905)  I  Oh.  205), 
where  your  Lordship  went  into  sects.  21,  24,  and 
299  of  the  Public  Health  Act  1875,  an  injunction 
was  refused  by  reason  of  the  fact  that,  as  the 
people  had  the  right  to  discharge  into  the  sewers, 
you  could  not  give  an  injunction  without  inter- 
fering with  the  rights  of  those  persons.  That 
question  does  not  arise  here.  We  are  not  now 
dealing  with  any  questions  of  the  rights  of  the 
inhabitants  to  drain  into  the  sewers,  but  with 
the  way  in  whioh  the  defendants  themselves  deal 
with  the  sewage  when  they  have  got  it  cleared 
into  their  tanks.  The  nuisance  here  arises  from 
their  method  of  sewage  disposal.  Sect.  27  of  the 
Public  Health  Act  1875  confers  powers  on  the 
local  authority  to  provide  works  for  the  disposal 
of  sewage,  but  there  is  a  proviso  to  the  section 
which  says :  "  Provided  always  that  no  nuisance  be 
created  in  the  exercise  of  any  of  the  powers  given 
by  this  section."  This  is  the  only  authority  the 
defendants  had  for  constructing  these  tanks  and 
outfall  works  for  the  disposal  of  sewage,  and  I 
submit  by  reason  of  that  proviso  they  are  under 
an  obligation  so  to  construct  and  keep  their 
outfall  works  that  they  commit  no  nuisance 
either  of  a  public  nature  or  to  private  persons. 
Sect.  299  of  the  Act  of  1875  enables  complaint  ** 
to  be  made  to  the  Looal  Government  Board  in 
certain  events,  and  the  courts  have  held  that 
that  section  confers  a  remedy,  but  we  are  not 
complaining  here  that  the  local  authority  has 
made  default  in  providing  sufficient  sewers  or  in 
maintaining  the  existing  sewers ;  that  is  not  the 
complaint  here,  and  1  submit  that  sect.  299  has 
absolutely  no  application  to  this  case.  [At 
the  conclusion  of  the  plaintiff's  argument  the 
defendants  abandoned  their  defence  of  prescrip- 
tion.] 

Montague  Lush,  K.C.  and  C.  Herbert  Smith 
(Sir  Edward  Clarke,  K.O.  with  them)  for  the  cor- 
poration.— There  are  two  questions  to  be  con- 
sidered in  this  case  :  one  is  a  question  of  fact,  the 
other  a  question  of  law.  Assuming  that  we  are 
legally  liable  for  the  alleged  pollution,  the  plaintiff 
must  prove  that  the  corporation  are  responsible 
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for  this  alleged  nuisance,  which,  of  course,  means 
that  thev  have  turned  oysters  which  would  other- 
wise be  healthy  into  unhealthy  oysters  which  he 
cannot  sell.  Unless  he  proves  that  the  oyster 
bed  has  been  turned  from  a.  healthy  and  com- 
mercial business  and  property  into  that  which  is 
uncommercial,  of  course  he  cannot  succeed, 
because  damage  is  the  gist  of  his  action.  The 
oyster  bed  was  condemned  in  Oct.  1903  by  the  Fish- 
mongers* Company,  so  that  there  must  have  been 
a  fouling  and  polluting  of  the  oysters  before  that 
date,  and  yet  the  plaintiff  claims  damages  for 
pollution  only  since  Oct.  1903,  and  his  complaint 
is  that  we  have  done  something  wrong  since 
the  oyster  bed  was  condemned.  There  is  an 
admission  here  by  implication  that  it  was 
after  the  condemnation  of  his  oysters,  which  must 
have  been  preceded  by  a  contamination,  that  the 
corporation  first  contaminated.  If  that  is  right, 
and  what  the  corporation  did  did  not  arise  till 
October,  there  is  no  cause  of  action,  because  the 
damage  was  done  which  led  the  Fishmongers' 
Company  to  condemn  his  oysters  prior  to  that. 
The  second  point  is  this,  unless  he  can  show 
that  the  defendant  has  converted  a  healthy 
oyster  bed  into  an  unhealthy  one  he  has 
no  cause  of  action.  The  oyster  beds  were 
contaminated  before  Oct.  1893,  and  there  is 
no  evidence  of  disappearance  of  contamination, 
which  existed  before  the  defendant  came  upon 
the  scene.  In  Foster  v.  WaMington  Urban 
District  Council  (1905,  69  J.  P.  42)  it  was  held 
that  the  only  ground  of  liability  is  the  Sea 
Fisheries  Act  1868.  Sect.  53  of  that  Act  provided 
that  it  shall  be  unlawful  "  knowingly  "  to  place 
anything  prejudicial  or  likely  to  be  prejudicial  to 
any  oyster  or  mussel  fishery.  In  that  case  the 
defendants  were  held  liable  because  they  dis- 
charged their  sewage  right  upon  the  oysters. 
The  defendants  in  this  case  have  not  discharged 
their  sewage  on  the  oysters ;  they  have  turned  it 
into  the  tidal  navigable  waters,  and,  if  they  are 
responsible  for  the  pollution,  it  is  because  the 
action  of  the  tide  and  the  wind  has  carried  the 
b tuff  on  to  the  oyster  bed.  The  basis  of  the 
liability  is  "  knowingly,"  and  the  plaintiffs  cannot 
say  that  we  "knowingly"  disturbed  the  oyster 
bed.  The  Sea  Fisheries  Act  1888  gives  power  to 
the  Board  of  Trade  to  create  sea  fishery  districts, 
and  the  local  fisheries  committee  for  that  district 
may  make  by-laws  for  the  regulation  of  sea 
fisheries.  Sect.  13  says :  "  Nothing  in  this  Act 
shall  authorise  a  local  fisheries  committee  to 
make  any  by-law  (c)  affecting  any  power  of  a 
sanitary  or  other  local  authority  to  discharge 
sewage  in  pursuance  of  any  power  given  by  a 
genera]  or  local  Act  of  Parliament."  Sect.  5  of 
the  Southend  Local  Board  Act  1887  gives  power 
to  the  local  board  to  take  lands  and  carry  drains 
under  or  over  the  foreshore.  [Bucklby,  J. — 
Is  that  a  power  to  discharge  sewage  into  the 
sea  ?]  1  submit  it  is.  The  corporation  would 
not  have  taken  powers  from  Parliament  to 
make  drains  over  the  foreshore  for  any  other 
purpose. 

Macmorran,  K.C.  in  reply. — In  Fletcher  v. 
Bylands  (1866,  L.  Rep.  1  Ex.  265,  at  p.  284)  a 
passage  is  referred  to  from  Tenant  v.  Ooldwin 
(1822,  1  Salk.  21  ;  2  Ld.  Raym.  1089) 
which  says :  "  It  was  the  defendant's  wall  and 
the  defendant's  filth,  and  he  was  bound  of 
common  right  to  keep  his  wall  so  as  his  filth 


might  not  damnify  his  neighbour,  and  that  it 
was  a  trespass  on  his  neighbour  as  if  his  beasts 
should  escape,  or  one  should  make  a  great  heap 
on  the  border  of  his  ground  and  it  should  tumble 
and  roll  down  upon  his  neighbour's.  ...  He 
must  repair  the  wall  of  his  house  of  office,  for  he 
whose  dirt  it  is  must  keep  it  that  it  may  not 
trespass."  That  is  a  concise  statement  of  the 
common  law,  and  to  allow  sewage  to  escape  so  as 
to  injure  a  several  fishery,  which  is  a  property 
known  to  the  law,  gives  of  itself  a  right  to  an 
action.  Sect.  49  of  the  Public  Health  Act  1846 
is  the  only  section  which  refers  to  drainage  into 
the  sea,  and  that  section  was  very  strongly  relied 
upon  in  Foster  v.  Warblington  Urban  District 
Council  (1905,  69  J.  P.  42).  The  Public  Health 
Act  1875  repealed  the  Act  of  1848  and  re-enacted 
sect.  49,  but  it  has  carefully  omitted  any  reference 
to  the  sea.  The  Sea  Fisheries  Regulation  Act 
1888  enabled  the  Board  of  Trade  to  create  fishery 
districts,  and  the  Kent  and  Essex  Fisheries  Com- 
mittee were  given  power  by  sect.  2  to  make 
by-laws.  This  committee  made  by-laws  which 
were  confirmed  by  the  Board  of  Trade,  and  by-law 
No.  15  is :  "  The  deposit  or  discharge  of  any  solid 
or  liquid  substance  detrimental  to  sea  fish  or  sea 
fishing  is  hereby  prohibited."  Sect  13  says  that 
nothing  in  the  Act  shall  authorise  the  local 
fisheries  committee  to  make  any  by-law  affecting 
any  power  of  a  sanitary  authority  to  discharge 
sewage  in  pursuance  of  any  power  giTOB  by  a 
general  or  local  Act  of  Parliament.  There  is  no 
general  Act  of  Parliament  allowing  a  sanitary 
authority  to  discharge  sewage  into  the  sea,  and 
there  is  no  local  Act  giving  such  power  in  the 
present  case.    He  referred  to 

Lyon  v.  Fishmongers'  Company  (1876, 35  L.  T.  Bep. 


569 ;  1  App.  Cm.  662. 


Cur.  adv.  vult. 


Feb.  21.  —  Buckley,  J.  read  the  following 
judgment : — The  plaintiff  is  lessee  in  occupa- 
tion of  a  certain  part  of  an  ancient  several 
fishery,  being  oyster  beds  situate  in  the  creek 
or  gut  called  Hadleigh  Bay,  in  the  estuary  of 
the  Thames,  some  three  miles  and  a  half  above 
Southend  Pier.  His  tenure  is  under  an  under- 
lease, dated  the  1st  May  1901,  for  twenty-one  years, 
at  a  rental  of  SOI .  a  year.  From  the  year  1889 
the  plaintiff  or  his  predecessor  in  title  had  held 
the  oyster  beds  lying  both  south  and  north  of 
Hadleigh  Bay  under  a  lease  from  one  Foster. 
That  lease  determined.  The  present  lease  of 
1901  includes  only  the  oyster  beds  on  the  south 
side  of  and  extending  to  the  middle  line  of  the 
Bay,  but  the  plaintiff  has,  in  fact,  by  agreement 
continued  in  occupation  of  the  portion  to  the 
north,  which  had  been  included  in  the  lease  of 
1889,  and  which  he  had  laid  down  as  an  oyster 
bed.  The  defendants  are  the  corporation  of 
Southend.  They  discharge  the  sewage  of  South- 
end in  a  crude  state,  without  any  treatment,  into 
the  estuary  at  several  outfalls,  of  which  the  main 
outfall  lies  some  500  or  600  yards  east  of  South- 
end Pier,  and  the  others  lie  in  various  positions 
principally  on  the  west  side.  The  plaintiff's  action  is 
for  an  injunction  to  restrain  the  corporation  from 
so  discharging  sewage  as  to  create  a  nuisance  to 
him  by  the  pollution  of  his  oyster  beds,  and  for 
damages.  Upon  the  pleadings  there  was  raised 
a  defence,  based  upon  alleged  prescriptive  rights 
in  the  inhabitants  and  in  the  defendants, 
the  corporation,  as    their    successors  (a  phrase 
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which    seems   to   indicate    some    confusion    of 
thought)  to  drain  into  the  sea  or  estuary  of  the 
Thames  in  this   manner ;   but  during  Mr.  Mac- 
morran's  opening  Sir  Edward  Clarke  abandoned 
this  defence.      1    will,   however,   say   something 
about  it  later.    The  question  which  I  have  to  try  is 
the  issue  of  fact,  whether  the  discharge  from  the 
defendants'  sewers  does  or  does  not  create  a  legal 
nuisance  to    the  plaintiff's  oyster    beds.      The 
defendants  have  raised  a  certain  other  defence  as 
a  matter  of  law.     With  that  I  will  deal  separately 
later  in  this  judgment.    The  evidence  adduced 
in  the  case  has  been  excessively  voluminous.    I 
shall  endeavour  so  far  as  I  can  to  group   my 
findings  of  fact  under  heads,  and  state  a*  shortly 
as  mar  be  the  facts  as  I  find  them.    That  there 
is  pollution  at  the  sice  of  the  plaintiff's  oyster 
beds  is  not  denied.    The  question  is  as  to  the 
source  from  which  that  pollution  comes.    When 
I  say  pollution  is  not  denied,  the  defendant's 
counsel,   upon  my  invitation,   so  stated.      But 
nevertheless      the     defendants'     evidence     has 
oscillated    between   evidence   the  only  purpose 
of   which  can    have    been    to  show    that  there 
is   not   pollution,   and   evidence    to    the   effect 
that  there  is  pollution,  but  that  it  comes,  not 
from  the  defendants*  sewers,  but  from  some  other 
source.    I  pass  by  so  much  of  the  evidence  as 
would  seek  to  show  that  there  is  not  pollution. 
There  is  ample  evidence  of  pollution,  including 
evidence  coming  from  the  defendants  themselves 
and  they  admit  pollution.   The  question  is  whether 
it  is  due  to  the  defendants'  sewers.    Much  evi- 
dence has   been  adduced  as  to  the   set  of  the 
currents  at  different  stages  of  the  tide  in  this 
part  of  the  estuary.    I  find  the  facts  as  to  the 
currents  to  be  as  follows :  At  and  above  South- 
end the  river  flows  in  a  deep  channel,  on  the 
borders  of   which,  on  the   Essex  side,  lie  the 
extensive    shallows    or   flats   of   Southend   and 
Leigh,  constituting  a  sort  of  shelf  or  ledge  along 
the  side  of  the  main  channel.     The  ebb  in  the 
main  channel  is,  of  course,  from  west  to  east, 
but  when  the  tide  has  ebbed  some  four  hours  or 
thereabouts  the  course  of  the  falling  water  over 
these  flats  is  to  a  very  large  extent  from  north 
to  south,  by  reason  of  the  water  emptying  itself 
off  the  shelf  constituted  by  the  shallows  into  the 
deeper  water  constituted  by  the  main  channel. 
At  about  two  hours  before  low  water  there  is  a 
visible  limit  or  edge  to  the  main  line  of  flow  sea- 
wards which  is  locally  called  the  "  streamedge," 
or,    as    they   pronounce    it,    the   "strimmage." 
During  the  last  two  hours  or  thereabouts  of  the 
ebb  the  direction  of  flow  on  the  southern  side  of 
the  streamedge  is  seawards,  but  on  the  north  side 
of  the  streamedge  there  is  an  eddy  tide  which 
runs  slowly  westward  while  the  main  flow  is  still 
eastward  to  the  sea.    When  the  tide  turns,  and 
the  water  is  flowing,  a  phenomenon  similar  in 
some  respects  is  exhibited  in  the  reverse  direc- 
tion.   The  flow  over  the  shallows  is — for,  say,  two 
hours  of  the  flood — largely  a  flow  from  south  to 
north.    Mr.  Straohan,  a  civil  engineer,  who  was 
called    for  the  defendants,   puts    this    flow   at 
something  like  25ft.  per  minute  in  spring  tides. 
The  main  outlet  of  the  defendants'  sewage  system 
lies  within — that  is  to  say,  to  the  north  of — the 
streamedge.    It    results   that  anv  thing  issuing 
from  the  main  outfall  during,  say,  the  last  two 
hours  of  the  ebb  has  a  tendency  to  flow,  and  does 
flow,  not  rapidly,  but  bteadily,  to  the  westward, 


towards  the  Southend  Pier,  and  when  the  tide 
turns  sewage  discharged  from  the  outfall  is  to  be 
found,  often  in  large  quantities,  lying  about  and 
to   the   west  of  the    pier.     Both    parties    have 
carried  out  an  elaborate  system  of  experiments 
by  way  of  floats,  with  a  view  of  seeing  how  the 
currents  in  this  part  of  the  estuary  flow.    To  my 
mind  the  trouble   has    been  to  a  large  extent 
thrown  away.    The  defendants  have  satisfied  me 
that  to  a  large  extent  matter  issuing  from  the 
main  outfall  which  has  not  gone  seawards,  and 
which  is  found  by  the  young  flood  tide  lying  at 
and  about  the  main  outfall,  passes  not  so  much 
to  the  west  as  to  tbe  north  by  reason  of  the  action 
of  the  current  above  described.     From  the  result 
of  these  experiments  they  have  sought  to  deduce 
the  conclusion  that  no  sewage  from  the  main 
outfall  ever  reaches  the  Hadleigh  Bay  beds,  but 
that  such  as  does  not  reach  the  open  sea  ends  its 
existence  on  the  foreshore  lyiog  north,  or  north 
with  a  little  west,  of   the  outfall  of  the  sewer. 
In   my  judgment    the   facts   which    they    have 
proved    establish    nothing   of    the   kind.     It  is 
obvious  that  experiments  with  floats  prove  only 
what  is  the  direction  of  motion  of  the  surface 
water  in  which  the  float  is  floating.    They  prove 
nothing  as  to  what  is  the  course  of  the  currents 
below.    It  is  necessary  to  trace  the  course,  not 
only  of  the  sewage  which  the  young  flood  tide 
finds  at  the  mouth  of  the  outfall,  lying  near  the 
surface,  but  also  of  that  which  has  travelled  a 
short  distance  away  upon  the  ebb  and  which  the 
young  flood  tide  finds  lying,  say,  in  the   main 
channel — some,  perhaps,  at  the  surface,  and  other 
at  a  depth  of  a  few  feet,  where  these  exceptional 
surface    currents    do  not    exist.      Without    the 
assistance  of   evidence  I  have  no  difficulty  in 
knowing  that  in  the  main  channel  of  the  river,  as 
distinguished  from  the  t» hallow  shelf,  the  flow 
will    not    be   that  which    I    have  described    as 
resulting  from  the  configuration  of  the  ground 
in  the  shallows  at  the  side,  but  that  during  the 
flood  tide  the  flow  will  be  up  the  river — that  is  to 
say,  from  east  to  west  and  not  from  south  to 
north.    If  there  be  in  that  main  channel  sewage 
lying  which  has  been  discharged  from  the  main 
outfall  but  has  not  been  carried  far  enough  to  do 
no  further  mischief,  that  will  go  up  with  the 
flowing  tide,  and  there  is  nothing  m  the  float 
experiments  to  show  that  that,  or  some  of  it,  will 
not  be  found  upon  the  plaintiff's  layings  in  Had- 
leigh Bay.    Probably,  some  also  of  that  to  which 
the  first  experiments  do  apply  may  find  its  way 
to  the  same  place.    One  of  the  buoys  which  are 
placed    near  the  defendants'  outfalls,  to  mark 
their  position,  broke  loose  some  years  ago,  and 
was  found  at  low   water  stranded   within  fifty 
yards  of  the  plaintiff's  eastern   boundary,  and 
Brashier  (a  witness)  found  a  place  about   700ft. 
to  the  south  of  the  new  pier  head,  and  about 
three- eighths  of  a  mile  to  the  west  of  the  outfall, 
from  which  a  float  went  right  up  over  the  oyster 
beds.    In  the  above  I  have  stated  the  dominant 
or  principal  currents,  but  any  number  of  eddies 
and  cross  currents  exist  at  different  periods  of 
the  tide  over  the  sandbanks  lying  in  the  estuary, 
which  are  partially  uncovered  at  and  towards  low 
water.   The  next  head  with  which  I  propose  to  deal 
is  that  of  solid  faecal  matter  and  of  solid  sewage 
refuse  which  can  be  traced  in  the  relevant  parts 
of   this  estuary.    I  find,  as  a  fact,  that   solid 
sewage  matter  is  found  in  large  quantities,  not  in 
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isolated  places  at  long  distances  apart,  but  in 
substantially  large  quantities,  not  necessarily  on 
the  surface,  but  both  on  the  Burface  and  in  the 
lower  portions  of  the  current.    Mr.  Clarke,  who 
was  called  by  the  plaintiff,  is  a  surveyor  in  the 
service  of  the  Thames  Conservancy.    He  attended 
on  subpoena.    He    is  a  person  wholly  indepen- 
dent of  both  parties  in  the  controversy,  and  I 
see  no  reason  whatever  to  doubt  his  evidence. 
He  says  that  he  has  seen   sewage  west  of  the 
pier  in  considerable  quantities  at  an  hour  and  a 
half  after  low  water ;  that  he  has  seen  at  the  pier, 
extending  from  the  outside  of  the  outer  head  to 
the  inside  of  the  inner  head,  450ft.  wide,  a  belt  of 
sewage  at  half  an  hour  after  low  water.    Mr. 
Roberts,  who  is  an  inspector  in  the  service  of  the 
Fishmongers'    Company,    to    whose  evidence    I 
give  the  same  credit,  says  that  from  the  pier 
you  can  distinguish    the  sewage    by  the  glint 
upon    the  water,  and  that  you  can  see  plenty 
of  excrements!  solids,  pieces  of  paper,  orange 
peel,  and  so  on  about  the  outfall.    There  are 
some  of  his  reports,  which  I  need  not  read  at 
length,  which,  if  accurate,  disclose  a  state  of  filthy 
pollution  of  the  water.    He  speaks  of  abundance 
of   unbroken  sewage,  of   au  expanse  of   crude 
sewage  from  the  main  outfall  right  over  Hadleigh 
Ray,  and  of  the  water  up  Hadleigh  Ray  and 
near  the  plaintiff's  beds  as  studded  with  solid — 
that  is  to  say,  frocal — matter,  and  a  greasy  dull 
liquid.     He  has  not  the  slightest  doubt  that  it 
came  from  Southend.    Mr.  Arnold,  a  yachtsman, 
who  is  much  about  the  estuary,  has  seen  a  lot  of 
floating  sewage  matter.    He  has  no  doubt  that  it 
is  sewage,  and  in  tacking  he  has  sailed  into  and 
out  of  it  and  hack  into  it  again.     I  do  not  go  on 
to  detail  what  many  other  witnesses  have  said, 
substantially  to  the  same  effect.     Mr.  Petch  saw 
excreta  and  sewage  scum  when  bathing,  and  gave 
up  bathing  in  consequence.    This  was  up  near 
the  Crow  Stone.     There  are  also  witi  esses  who 
prove  that  they  have,  when  trawling  from  the  pier 
westwards  towards  Hadleigh  Ray,  had  their  nets 
clogged  with   solid   sewage.     [Referring  to  the 
evidence  of  some  of  these  other  witnesses,   his 
Lordship  continued :]  I  make  all  proper  allowance 
for  some  exaggeration  which  may   be  expected 
from  this  class  of  witness,  but  their  evidence  is, 
in  fact,  supported  by  that  of  a  witness,  Little, 
called  by  the  defendants,  who    says  the   same 
thing.    To  these  I  will  add  two  other  witnesses 
called    by    the    defendants,    James    Myall    and 
Charles  Myall,  who  say  that  they  have  seen  solid 
sewage  and  seen  plenty  of  it.    James  Myall  says 
that  he  saw  it  every  day  he  was  out.    To  mention 
in  detail  other  witnesses  called  even  by  the  defen- 
dants, who  give  similar  evidence,  would  be  prolix. 
1  content  myself  by  saying  that  Dr.  Thresh  has 
seen   solid   matter,  and  says  that  if  nets  were 
clogged  with  sewage,  as  the  above  witnesses  state, 
he  can  point  to  no  source  from  which  it  can  come 
other  than  the  Southend  outfall.    In  the  face  of 
evidence  of  this  kind,  I  am  not  convinced  iu  the 
least  by  evidence  such  as  that  of  the  bathing- 
machine  proprietor  and  the  piermaster,  that  they 
have  never  seen  anything  of  the  kind,  or  that  of 
the  owner  of  the  fl  >ating  baths,  who  says  that  he 
sees  a  brown  stuff  in  large  quantities  at  certain 
times  of  the  )  ear,  and  that  it  is  fish  spawn.    This 
witness    stands    alone    in    saying    that  the  dis- 
coloured    matter  in    the    water    is  fish    spawn. 
Beyond  this  class  of  evidence  there  is  that  of 


persons  who  have  seen  a  sewage  scum — meaning 
not  solid  sewage,  but  plain  indications  of  diluted 
sewage.    I  refrain  from  detailing  the  plaintiff's 
evidence  as  to  this,  and  content  myself  with  some 
of  the  evidence  given  by  the  defendants.     Dr. 
Nash  has  seen  sewage  scum   in  Hadleigh  Ray. 
Professor  Klein  has  seen  a  floating  scum  on  the 
surface,  and   I  understand  him  to  say  that  it 
extended  a  mile  across,  and  he  says  that  it  looked 
like  sewage  scum.    Upon  this  Dr.  Thresh,  who 
had  been  in  the  box    before,  was  subsequently 
recalled  by  the    defendants   to    contradict   the 
defendants'  previous  witness,  and  to  say  that  it 
was  not  sewage  scum.    There  is    a   conflict  of 
evidence  as  to  the  origin  of  this  sewage  scum.    I 
find  as  a  fact  that,  to  a  large  extent  at  anv  rate, 
it  comes  from  Southend  outfalls.    From  all  these 
heads  of  evidence  the  conclusion  of  fact  at  which 
I  arrive  is,  that  in  this  estuary,  at  the  main  oat- 
fall  and  at  the  west  of  the  pier,  and  in  the  main 
current  westward  of  the  end  of   the    pier,  and 
up  to  and  extending  to  Hadleigh  Ray,  there  are 
to  be  found    solid    sewage  in    very  substantial 
quantities,  and  diluted  sewage  and  sewage  scum. 
It    remains   to  say  from    whence   these    come. 
I  will  take,  first,  the  case  of  solid  sewage.    The 
defendants  suggest  as  sources  of  pollution,  first, 
places  lying  further  up  the  river  than  Southend 
— namely,  Barking  and  Cross   Ness  downwards 
t?  places  called  Leigh  and  Benfleet,  on  the  north 
of  the  estuary,  some  three  or  four  miles  above 
the  plaintiffs  beds;  secondly,  boats  of  various 
kinds,  such  as  fishing  smacks,  yachts,  P.  and  0. 
boats,  and  other  vessels  lying  from  time  to  time 
in  the  vicinity,  as  well  as  the  Belle  steamers  the 
general  passing  traffic,  and  the  like.    These,  they 
say,  or  some  of  them,  do  or  may  send  solid  sewage 
into  the  water.    I  may  reject  all  of  these  as 
possible  origins  of  solid  sewage  except  Leigh  (to 
the  small  extent  which  I  will  mention),  Benfleet, 
and  the  boats.   No  one  can  maintain  that  Barking 
or  Cross  Ness,  twenty-five  miles  away,  can  account 
for  solid  fsBoes  found  floating  in  the  water.    The 
same  is  true  of  G-ravesend  and  other  like  places 
up  the  river.     The  sewage  of  Leigh  is  treated  in 
beds  from  which  sewage  effluent,  containing  no 
solid  sewage,  is  discharged.    Leigh,  therefore,  is 
out  of  the  question,  except  to  the  extent  of  a  very 
few  houses,  say,  twenty,  which,  it  may  be,  have 
not  been  connected   with  the   sewage    system. 
Benfleet  is  a  little  place,  to  which  I   will  give 
credit  for  thirty  houses  as  possibly  sending  solid 
sewage  into  the  water.    The  fishing  boats  and 
some  other  boats  no  doubt  contribute  some  solid 
sewage.    But  what  are  the  proportions  P    Leigh 
and  Benfleet,  together,  say,  fifty  houses.    Soutn- 
end  (so  Dr.  Nash  suggests)  6000  houses,  but  the 
population  is  45,000,  and  probably  9000  would  he 
nearer  the  figure  than  6000.    Yachts,  it  is  proved 
by   the  defendants  themselves,   are  cleanly  in 
their  habits,  and  do  not  discharge  solid  sewage 
into  the  river.     The  men  on  the  fishing   boats 
come  from  tbeir  homes,  go  away  to  sea,  return 
again,  and   go  home.    Nevertheless,  they  do,  I 
dare  say,  to  some  small  extent  contribute  some- 
thing.   The  Belle  steamers,  I  should  think,  cer- 
tainly do  not.    Making,  however,  every  allowance 
for  the  fact  that  some   solid   sewage  probably 
comes  from  these  sources,  it  is   utterly    inade- 
quate to  account,  even  to  a  small  extent,  for  the 
quantity  of  solid  matter  which,  upon  the  evidence, 
is  to  be  found  here.    Whence  does  it  come?    It 
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is  proved,  as  matter  of  estimate,  that  1000  people 
produce  one  hundredweight  and  a  half  of  solid 
matter  per  diem.    The  45,000  permanent  popula- 
tion of  Southend  thus  produce  something  between 
three  and  four  tons  of  solid  matter  per  diem. 
The  summer  population  is  increased  by  visitors 
staying  in  the  place,  or  coming  for  the  day,  to  a 
very  much  larger  figure.    The  solid  matter  in 
the  summer  might  be  fairly  put  at  half  as  much 
again  or  more.    The  fifty  houses  of  Leigh  and 
Benfleet,  taking  five  to  a  house,  will  give,  say,  250 
people.    If  you  add  as  many  more  for  the  boats, 
and  then  even  double  it,  you  will  get  a  figure 
which  is  trifling  compared  to  the  discharge  from 
Southend.  As  regards  solid  matter  found  floating 
in  the  water,  it  is  to  Southend  that  one  must  look 
as  substantially  the  source  of  origin  of  the  float- 
ing solid  sewage  which  is  found.    Apart  from 
solid   sewage,  and  as   regards  sewage  pollution 
generally,  it  is  said,  and  I  dare  say  truly,  that, 
bacteriologically,  the  sewage  effluent  from  Leigh 
and  the  comparatively  trifling  volume  of  sewage 
from    Benfleet,    falling,    however,    as   it     does, 
into  a  comparatively   small  volume   of   water, 
and    presented    thus    at    the    plaintiff's    lay- 
ings,  in  a  less   dilute    form,    may    well    have 
some  substantial  effect.    The  defendants  seek  to 
add  from  the  bacteriological  point  of    view  a 
pollution    originating    from    the    metropolitan 
sewage  discharged  at  Barking  and  Cross  Nesa. 
Upon  the  evidence  such  a  thing  is  impossible. 
Or  the  bacteria  (and  I  have  no  doubt  there  are 
plenty  of  them)  which  are  to  be  found  in  the 
effluent  at  Barking  and  Cross  Ness  very  few,  if  any, 
will  still  exist  when  the  water  reaches  Hadleigh 
Bay.  It  is  proved  that  in  clean  sea  water  bacteria 
colt  communis   will    substantially  disappear  in 
forty-eight  hours.    In  that  time  22,000  bacteria 
will  become  reduced  in  number  to  about  400. 
The  water  between  Barking  and  Southend  is,  of 
course,  not  clean  sea  water.    It  is  brackish  and  it 
is  not  clean.    The  destruction  of  the  bacteria 
will  be  correspondingly  slow.    But  the  distance 
is  twenty-five  miles,  and  the  period  of  flow  over 
that  distance  in  the  flux  and  reflux  of  the  tide 
must  be  very  considerable.    Bacterial  pollution 
which  existed  at  Barking  will,  for  every  sub- 
stantial purpose,  have  ceased  long  before  Had- 
leigh Bay.    The  same  is  true,  to  a  diminishing 
extent,    of     the    places    intermediate    between 
Barking  and  Hadleigh  Bay,  which  discharge  into 
the  river.      The  result  of  the  evidence,  to  my 
mind,  is  that  the  pollution  at  Hadleigh  Ray  does 
not  come  down  the  river.     To  some  extent  I  have 
no  doubt  there  is  pollution  to  be  traced  bacterio- 
logically from  Leigh  and  Benfleet,  but  the  volume 
of  sewage  from  these  places  is,  as  I  have  said,  a 
mere  nothing  compared  to  the  enormous  number 
of    gallons    of    sewage    discharged    daily  from 
Southend.    The  main  outfall  is  capable  of  dis- 
charging 3,699,000  gallons  a  day.    To  this,  upon 
the  evidence,  I  have  no  doubt  that  the  pollution 
at  Hadleigh  Bay  is  to  be  attributed — not  perhaps 
wholly,  but  to  such  an  extent  as  to  constitute  a 
leg*l  nuisance.    Another  head  of  evidence  is  that 
which  deals  with  the  condition  of  the  mud  at 
different  parts  of  the  estuary.    It  is  no  matter  for 
surprise  that    at    Leigh  and    Benfleet,  at  the 
immediate  outfall  of  such  crude  sewage  as  they 
discharge,  diluted  as  it  is  with  a  small  volume  of 
water  in  a  confined  place,  the  mud  is  found  to  be 
foetid.    It  is  necessary,  however,  to  take  a 
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broader  view  to  find  the  real  bearing  of  this  kind 
of  evidence.    If  it  be  found,  as  Professor  Hehner 
finds,  that,  taking   Southend  as  a  centre,  the 
foulness  of  the  mud  in  the  estuary  generally 
diminishes  as  the  distance  increases,  ne  is,   I 
think,  justified  in  drawing  the  deduction  that 
Southend  is    the   sender  whioh  discharges  the 
organic  matter  whioh  causes  the  blackening  of 
the  mud.    According  to  Mr.  Mansergh's  report 
of  1892  the  sewage  would,  he  thought,  find  its 
way  clear  out  to  sea  if  the  discharge  were  stopped 
two  hoars  before  low  tide.    There  is  evidence 
that  it  is  not  so  stopped.    By  this  I  mean  that 
persons  have   been   called   who  have  seen  the 
discharge  coming  out  during  the  last  two  hours, 
and  even  until  dead  low  water,  and  even  during 
the  flood  tide,  and  there  is  the  fact  that  the 
sewage  does  get  up  to  the  west  side  of  the  pier 
at  about  the  last  two  hours  of  the  ebb,  being 
carried  there  by  the  eddy  tide   whioh  I  have 
described.    As  against  this  the  defendants  have 
called  the  men  who  controlled  the  valves  at  the 
tanks.    Records  have  been  produced,  but  they 
are,  to  my  mind,  not  to  be  depended  upon.    The 
sheet  upon  which  the  entries  used  to  be  made  until 
an  automatic  record  was  established  is  so  pre- 
pared as  to  show  the  hours  of  high  and  low  water, 
and  there  is  a  column  headed  "  Time  of  closing 
outlet  valve,  two  hours  before  low  water."    That 
is  what  the  man  ought  to  have  done  according  to 
his  instructions.    The  records  show  that,  without 
exception,    or   substantially   without   exception, 
that  exact  thing  he  did  to  the  minute  on  every 
day  throughout  the  record.    It  is  not  in  human 
nature  to  open  and  close  a  valve  to  the  minute 
four  times  a  day  over  a  long  period  of  months 
and  years.    That  record,  I  think,  shows  not  the 
time  at  which  the  act  was  done,  but  the  time  at 
whioh,  according  to  his  instructions,  the    man 
ought  to  have  done  it.    I  place  no  reliance  upon 
sheets  whioh  purport  to  record  that  whioh  it  is 
incredible  can  be  accurately  and  truly  the  fact. 
After  a  time  an  automatic  reoord  bv  clockwork 
was  kept.    That  system  automatically  indicated 
upon  a  sheet  of  paper  the  times  at  which  a  float 
on  the  surface  of  the  tank  was  rising,  falling,  or 
stationary.     From  that  sheet  the  inference  is 
sought  to  be  drawn  that  when  the  float  ceases  to 
fall  and  commences  to  rise  the  valve  must  have 
been  closed.    In  many  oases  that  may  be  true. 
It  does  not  follow  that  it  is  always  true.    The 
inlet  pipe  is  of  much  larger  bore  than  the  outlet 
pipe,  and  at  times  unquestionably  the  outflow  is 
overpowered  by  the  inflow,  and  the  float  may 
begin  to  rise,  not  because  the  valve  is  closed,  but 
because  the  inflow  is  of  greater  volume  than  the 
outflow.    Subject  to  these  observations,  I  agree 
that  the  automatic  indicator  deserves  attention, 
but  I  am  not  by  it  convinced  that  the  evidence 
whioh  the  plaintiff  has  given  of  discharge  after 
four  hours  of  ebb  and  down  to  and  even  after  low 
water  is  other  than  accurate.    In  the  foregoing  I 
have  not  referred,  and  I  do  not  think  it  necessary 
to  refer  at  length,  to  discharges  whioh  from  time 
to  time  have  certainly  taken  place  from  the  storm 
outfalls  and  other  outfalls  other  than  the  main. 
They  have  added  something,  and  during  the  dis- 
location of  the  pipes  from    the  western  tank, 
after  the  landslip  in  Feb.  1904, 1  dare  say  that 
outfall  A  contributed  materially.    It  is  sufficient 
that  I  should  say  that  I  am  satisfied  that  from 
the  defendants'  outfalls  there  has  resulted  pollu- 
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tion  to  the  plaintiff's  layings.  The  defendants, 
however,  in  case  the  facts  were  found  (as  I  have 
found  them)  against  them,  hare  argued  that,  as 
a  matter  of  law,  they  are  entitled  to  discharge 
their  sewage  as  they  do.  whether  nuisance  arises 
to  the  plaintiff  or  not.  They  say,  first,  that  they 
have  a  common  law  right  to  do  it ;  and,  secondly, 
that,  if  that  be  not  so,  they  have  a  statutory  right 
to  do  it.  Tn  my  opinion,  neither  proposition  iB 
well  founded.  First,  is  there  suon  a  right  at 
law  P  The  plaintiff  is  entitled  to  the  enjoyment 
of  a  several  fishery;  he  has  the  right  to  enjoy 
the  land  for  the  purpose  of  laying  oysters  there. 
That  right  of  his  in  the  land  is  interfered  with 
by  nuisance  caused  by  the  discharge  by  the 
defendants  from  their  pipes  of  offensive  matter 
in  such  a  way  as  that  it  reaches  the  plaintiff's 
land.  Upon  the  principle  of  Fletcher  v.  Bylands 
(1866,  L.  Rep.  1  Ex.  265 ;  1868,  L.  Rep.  3  H.  L. 
330),  and  the  decisions  upon  whioh  that  case  was 
founded,  the  defendants  must  keep  their  noxious 
matter  from  trespassing  upon  their  neighbour's 
land.  Tenant  v.  Ooldwin  (1822,1  Salk.  21,  360; 
2  Ld.  Ray  id  .  1089)  is  an  express  authority  upon 
this  point.  The  passage  from  Salkeld  which 
was  read  seems  to  me  entirely  applicable.  It 
runs  thus :  "  It  was  the  defendant  s  wall  and 
the  defendant's  filth,  and  be  was  bound  of 
common  right  to  keep  his  wall  so  as  his  filth 
might  not  damnify  his  neighbour,  and  it  was 
a  trespass  on  his  neighbour  as  if  his  beasts 
should  escape,  or  one  should  make  a  great 
heap  on  the  border  of  his  ground  and  it  should 
tumble  and  roll  down  upon  his  neighbour's."  The 
defendants  have,  I  think,  no  common  law  right. 
But,  if  there  be  no  right  at  law,  there  is  a  right, 
say  the  defendants,  by  statute.  For  that  purpose 
they  refer  to  sect.  49  of  11  &  12  Yiot.  c.  63  (the 
Public  Health  Act  1848),  and  argue  that,  inas- 
much as  if  the  sea  be  within  100ft.  of  the  site 
of  a  house  the  owner  might  under  that  Act  have 
been  called  upon  to  construct  a  drain  into  the 
sea,  there  must  be  a  right  to  drain  into  the  sea. 
The  Act  of  1848,  however,  was  repealed  by  the 
Public  Health  Act  of  1875,  and  sect.  23  of  the 
latter  Act,  in  reproducing  the  substance  of 
sect.  49  of  the  former,  omits  all  provision  as  to 
draining  into  the  sea,  while  sect.  27  of  the  Act 
of  1875  provides  that,  for  the  purpose  of  dispos- 
ing of  tne  sewage,  the  local  authority  may  do 
certain  things,  but  with  this  proviso,  that  no 
nuisance  be  created  in  the  exercise  of  any  of  those 
powers.  Any  argument  based  upon  the  repealed 
Act  of  1848  seems  to  me,  therefore,  to  be  dis- 
placed. But  the  matter  does  not  rest  tr  <*  ?e.  By 
the  Sea  Fisheries  Act  1868  (31  &  32  Yiot.  c.  45) 
the  property  in  oysters  and  mussels  is,  by  sect.  51, 
in  the  owner  of  the  fishery,  and  by  seel .  53  it  is 
not  lawful  for  any  person,  other  than  the  grantee, 
within  the  limits  of  a  fishery  knowingly  to  dis- 
turb or  injure  in  any  manner  any  oyster  bed,  and 
a  penalty  is  imposed  for  doing  the  forbidden  act. 
The  defendants  point  to  the  word  "knowingly," 
and  it  may  be  that  until  this  present  trial  the 
corporation  might  be  successful  in  saying  that 
they  did  not  "  knowingly  "  injure  the  bed  by  dis- 
charging their  sewage  as  they  did.  But  after  this 
trial  they  would  be  doing  it  "knowingly." 
Further,  by  the  Sea  Fisheries  Act  1888  (50  & 
51  Yict.  c.  54)  provision  is  made  for  the  creation 
by  the  Board  of  Trade  of  sea  fishery  districts, 
and  for  local  fishery  committees  for  the  regulation 


of  sea  fisheries  carried  on  within  the  district.  It 
is  provided  by  sect.  2  that  a  local  fisheries  com- 
mittee may.  with  the  confirmation  of  the  Board 
of  Trade,  make  by-laws,  amongst  other  things 
prohibiting  or  regulating  the  deposit  or  discharge 
of  any  solid  or  liquid  substance  detrimental  to  sea 
fish  or  sea  fishing.  The  by-laws  may,  under 
sect.  3,  impose  penalties.  Further,  sect.  6  provides 
that  for  the  purpose  of  enforcing  the  by-laws 
fishery  officers  may  stop  and  search  vessels  and 
so  on,  and  that  for  the  enforcement  of  the  pro- 
visions of  the  by-laws  the  officer  shall  be  deemed 
a  constable.  By  "ect  7  a  justice  of  the  peace 
may  by  warrant  authorise  a  fishery  officer  to 
enter  and  search  premises,  and  so  on.  I  refer  to 
these  provisions  for  the  purpose  of  showing  that 
the  by-laws  which  are  made  are  enforceable  under 
the  Aot  of  Parliament  in  such  a  manner  as  to  show 
that  an  act  in  breach  of  the  by-laws  is  an  illegal 
act  The  plaintiff's  fishery  lies  in  the  Kent  and 
Essex  Sea  Fisheries  District,  and  within  the 
jurisdiction  of  the  Kent  and  Essex  Sea  Fisheries 
Committee,  being  a  district  and  a  committee  con- 
stituted under  tnat  Act  of  Parliament.  They 
have  made  by-laws  which  have  been  properly 
confirmed  by  the  Board  of  Trade,  and  by-law  15 
provides  as  follows  :  "  The  deposit  or  discharge  of 
any  solid  or  liquid  substance  detrimental  to  sea 
fish  or  sea  fishing  is  hereby  prohibited."  Not 
only,  therefore,  have  the  defendants  no  common 
law  or  statutory  right  to  discharge  the  sewage 
so  as  to  cause  a  nuisance — they  are,  in  my 
opinion,  forbidden  to  do  so  by  a  by-law  properly 
made  under  a  statute.  This  by-law  is  binding 
upon  the  defendants,  for  they  are  not  within 
sect.  13  (c)  of  the  Sea  Fisheries  Act  1888.  They 
have  no  power  to  discharge  sewage  given  them 
by  a  general  or  local  Act  of  Parliament  or  by  a 
provisional  order  confirmed  by  Parliament.  The 
local  Act  which  was  referred  to— namely,  the 
Southend  Local  Board  Act  1887,  s.  5— has  no 
bearing  upon  the  matter.  The  defence  raised 
upon  the  point  of  law  fails.  In  Earl  of  Harring. 
ton  v.  Corporation  of  Derby  (92  L.  T.  Rep.  153; 
(1905)  1  On.  205)  I  refused  to  grant  an  injunction 
upon  grounds  which  are  there  stated  at  length. 
Of  these  the  ground  which  might  have  been  per- 
tinent  to  the  present  case  is  that  arising  upon 
prescriptive  rights  in  the  householders  to  dis- 
charge their  sewage  into  the  existing  sewers.  I 
have  already  said  that  Sir  Edward  C'arke  aban- 
doned prescription  during  the  opening  of  this 
case.  The  question,  therefore,  does  not  arise.  At 
the  same  time,  if  I  thought  anything  turned  upon 
it,  and  if  a  real  point  had  been  abandoned  by 
inadvertence,  I  should  have  been  less  strict  in 
refusing  to  entertain  at  a  late  stage  of  the  case 
an  endeavour  which  was  made  to  reintroduce  it 
I  desire,  therefore,  to  add  the  reason  why  in  this 
case  I  think  it  right — whether  a  prescriptive 
right  in  the  householders  exists  or  not — to  grant 
the  injunction  which  in  Lord  Harrington's  case  I 
refused.  If  prescription  had  not  been  abandoned, 
and  prescriptive  rights  enjoyed  by  the  house- 
holders had  been  shown  to  exist,  it  does  not 
appear  that  in  the  facts  of  this  case  an  injunction 
to  restrain  the  defendants  from  committing  a 
nuisance  by  pollution  of  the  plaintiffs  beds  will 
result  in  any  interference  with  the  rights,  if  any, 
of  the  householders.  The  defendants  have  not 
shown  that,  if  proper  control  is  maintained  as 
regards  the  times  at  which  the  sewage  is  dis- 
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charged,  they  cannot,   without  any  interruption 
of  the  householders'  right  of  drainage,  so  discharge 
the  sewage  as  not  to  commit  a  nuisance.    In  my 
judgment  the   plaintiff  has  proved  a  nuisance 
against  which  he  is  entitled  to  an  injunction,  and  I 
grant  an  injunction  to  restrain  the  defendants 
as  asked  in  the  claim,  limiting  it  in  point  of  time 
to  the  duration  of  the  plaintiff's  lease.     The 
plaintiff  also  claims  damages.     On  the  31st  Oct. 
1903  the  Fishmongers'  Company  forbade  the  sale 
in  London  of   Portuguese  and    French  oysters 
coming  from  the  plaintiff's  layings  at  Hadleigh 
Ray.    The  layings  were  badly  polluted.    Since 
that  date  the  plaintiff  has  collected  some  winkles 
from  the  beds,  and  has,  under  permission  from 
the  Fishmongeis'  Company,  collected  and  sold 
some  mussels,  with  a  warning  that  they  must  be 
boiled  for  a  certain  time.    These  shellfish  being 
sterilised  by  cooking,  the  question  of  pollution 
did  not  affect  them,  at  any  rate  vitally.    But 
except  to  that  limited  extent,  and  except  that  he 
has  sold  a  few  oysters  for  cooking,  the  plaintiff 
has,  from  the  31st  Oct.  1903,  by  reason,  as  I  find, 
of  nuisance  committed  by  the  defendants,  suffered 
loss  by  being  unable  to  use  his  oyster  beds  for 
the  purpose  of  laying  oysters.  Under  his  lease  he 
is,  nevertheless,  liable  to  pay  the  rents  and  to  do 
the  acts  necessary  to  comply  with  the  covenants 
of  the  lease,  and  for  that  purpose  he  has  had  to 
keep  a  certain  number  of  men  and  pay  wages. 
The  annual  cost  for  rent,  rates,  wages,  and  inci- 
dental expenses   is   proved  to  be  2942.  9s.  per 
annum.    Further,  he  had  upon  the  beds  when 
they  were  stopped  a  certain  stock  of  oysters,  and, 
thirdly,  he  has  not  only  to  pay  his  rent  and  out- 
goings and  gain  no  return  except  so  far  as  he  got 
something  from  the  winkles  and   mussels    and 
something  for  the  few  oysters  which  he  sold  for 
cooking,  but  he  has  also  lost  the  benefit  which 
would  have  accrued  to  him  by  the  employment  of 
the  beds  for  the  purposes  of  his  trade.    I  have  to 
take  into  account,  on  the  other  hand,  that  if  it  had 
been  possible  to  obtain  other  layings  elsewhere  he 
might  have  saved  his  stock  or  some  part  of  it, 
although  by  so  doing  he  might  have  lost  his  local 
market  in  Southend.    And  I  have  to  regard  the 
fact  that  after  the  oyster  scare  occasioned  by  the 
Winchester  banquet  the  oyster  trade  was  to  a 
large  extent  affected.    I  have,  looking  at  all  the 
faots,  to  measure  as  best  I  can  the  damage  sus- 
tained.   The  materials,  as  is  commonly  the  case, 
are  not  such  as  to  lead  to  any  exact  figure.    I 
know  what  amount  he  has  spent  out  of  pocket  for 
the  enjoyment  of  an  oyster  bed  which,  except  to 
the  limited  extent  I  have  stated,  has  been  value- 
less to  him,  and  I  have  some  materials  to  guide 
me  as  to  the  value  of  his  stock  in  1903  and  as  to 
the  nature  and  volume  of  the  business  for  which 
these  bedB  were  of  value  to  him.    From  these 
materials  I  have  to  assess  the  damages  to  the 
best  of  my  ability.    I  assess  them  at  15002.  I  give 
judgment,    therefore,   for    15002.    damages,  an 
Injunction  in  the  terms  I  have  stated,  and  for 
the  costs  of  the  action. 

Solicitor  for  the  plaintiff,  W.  E.  M.  Buchanan. 

Solicitors  for  the  corporation,  Sharps,  Parker, 
Pritchards,  Barham,  and  Lawford,  agents  for 
W.  H.  Snow,  Town  Clerk,  Southend-on-iSea. 
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(Before  Lord  Alvbrstone,  C.J.,  Wills, 
Darling,  Walton,  and  Jelf,  JJ.) 

Bex  v.  Barraclough.  (a) 

Practice — Indictment  —  Particulars  —  Deposit  of 
particulars  with  indictment— Criminal  law — 
Libel — Obscene  libel — Defamatory  libel — Un- 
lawful publication  of  obscene  matter — Sufficient 
averment — Averment  of  intention  to  debauch 
public  morals — Law  of  Libel  Amendment  Act 
1888  (51  &  52  Vict  c.  64),  s.  7. 

It  is  not  necessary  to  aver  in  an  indictment  for 
obscene  libel  that  the  publication  tended  to 
debauch  public  morals  if  it  is  averred  that  the 
matter  is  obscene  and  was  published  unlaw- 
fully. 

The  Law  of  Libel  Amendment  Act  1888,  s.  7, 
provides  that  it  shall  not  be  necessary  to  set  out  in 
any  indictment  or  other  judicial  proceeding 
instituted  against  the  publisher  of  any  obscene 
libel  the  obscene  passages,  but  it  shall  be  sufficient 
to  deposit  the  book,  newspaper,  or  other  docu- 
ments containing  the  alleged  libel  with  the 
indictment  or  other  judicial  proceeding,  together 
with  particulars  showing  precisely,  by  reference 
to  pages,  columns,  and  lines,  in  what  part  of  the 
book,  newspaper,  or  other  document  it  is  to  be 
found. 

B.  was  indicted  on  an  indictment  which  charged  a 
defamatory  libel  on  a  woman,  E.  W.  The  matter 
alleged  to  be  libellous  was  obscene,  and  the 
indictment  contained  counts  alleging  that  B. 
had  unlawfully  published  obscene  matter  relating 
to  E.  W.  The  writings  containing  the  obscene 
matter  had  been  put  in  evidence  at  the  hearing 
before  the  justices  when  B.  was  committed  for 
trial,  and  were  attached  to  the  depositions. 
Before  the  trial  the  prosecution  deposited  with 
the  bill  of  indictment  an  abstract  of  the  indict- 
ment referring  to  the  counts  as  charging  a 
defamatory  libel  on  E.  W.  with  a  paper  headed 
"  Particulars  of  Obscene  Libel — 51  &  52  Vict, 
c.  64,  s.  7."  At  the  trial  the  judge  held  that  the 
indictment  was  bad  as  charging  a  defamatory 
libel  on  E.  W.  because  the  alleged  libel  was 
not  set  out  in  the  indictment,  but  held  that  the 
indictment  did  support  a  charge  of  publishing 
an  obscene  libel. 

Held,  that,  inasmuch  as  the  indictment  charged 
the  unlawful  publication  of  obscene  matter,  it 
was  a  good  indictment  for  publishing  an  obscene 
libel. 

That  the  deposit  of  the  paper  referring  to  the 
document  already  attached  to  the  depositions, 
and  therefore  in  the  custody  of  the  law,  was 
a  sufficient  compliance  with  sect.  7  of  the  Law 
of  Libel  Amendment  Act  1888  requiring  the 
deposit  of  particulars  of  the  matter  relied  on 
by  the  prosecution  as  supporting  a  charge  of 
obscene  libel. 

Semble :  A  count  charging  the  publication  of  an 
obscene  libel  should  aver  not  only  that  the  publi- 
cation was  unlawful,  but  that  it  tended  to 
corrupt  public  morals. 

Case  stated  by  Jelf,  J. 

William  Barraclough  was  arraigned  before  me 
at  the  Leeds  Assizes  on  the  3rd  Aug.  1905  and 

(a)  Reported  by  A.  A.  Bmrai,  Eaq.,  Barri§t*r-at-L*w. 
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called  upon  to  plead  to   the  following  indict- 
ment :— 

Yorkshire,  West  Biding,  to  wit. — The  jarors  for  oar 
Lord  the  King  upon  their  oath  present  that  William 
Barraolough,  oontriving  and  unlawfully  and  maliciously 
intending  to  injure,  vilify,  and  prejudice  one  E.  W.  (the 
prosecutrix)  and  to  deprive  her  of  her  good  name,  fame, 
credit,  and  reputation  and  to  oanae  her  to  be  esteemed 
as  a  person  of  depraved  and  incontinent  behaviour 
and  to  bring  her  into  public  contempt,  scandal,  infamy, 
and  disgrace,  on  the  3rd  day  of  November,  a.d.  1904,  un- 
lawfully and  maliciously  did  write,  print,  and  publish,  and 
cause  and  procure  to  be  written,  printed,  and  published, 
to  one  Edward  Harry  Mond  a  false,  scandalous,  mali- 
cious, and  defamatory  libel  in  the  form  of  a  type-written 
document  purporting  to  be  extracts  from  a  diary  kept 
by  the  said  William  Barraolough,  which  said  document 
was  entitled  "  Extracted  from  the  Diary  of  the  Rejected 
One"  and  contains  divers  lewd,  wicked,  scandalous, 
obscene,  false,  malicious,  and  defamatory  matters  and 
things  of  and  concerning  the  same  E.  W.  and  of  and 
concerning  certain  wicked,  unchaste,  and  immoral  prac- 
tices of  which  he  the  said  William  Barraolough  alleged 
the  said  E.  W.  had  been  guilty  with  him  to  the  great 
damage,  scandal,  and  disgrace  of  the  said  E.  W.,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  Lord  the  King,  his  Crown  and 
dignity. 

8eeond  Count. — And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  William 
Barraolough,  oontriving  and  intending  as  aforesaid,  on 
the  said  3rd  day  of  November,  a.d.  1904,  unlawfully, 
wickedly,  and  malioiously  did  write,  print,  and  publish, 
and  cause  and  procure  to  be  written,  printed,  and 
published,  to  the  said  Edward  Harry  Mond  a  false, 
scandalous,  and  defamatory  libel  in  the  form  aforesaid 
containing  the  defamatory  matters  aforesaid  of  and 
concerning  the  said  E.  W.  and  of  and  concerning  certain 
wicked,  unchaste,  and  immoral  practices  of  which  he  the 
said  William  Barraolough  alleged  the  said  E.  W.  had 
been  guilty  with  him,  he  the  said  William  Barraolough 
then  well  knowing  the  said  defamatory  libel  to  be 
false,  contrary  to  the  statute  in  that  case  made  and 
provided,  and  to  the  great  damage,  scandal,  and  disgrace 
of  the  said  E.  W.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  Lord 
the  King,  his  Crown  and  dignity. 

Third  Count — And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  William 
Barraolough,  oontriving  and  intending  as  aforesaid,  on 
the  21st  day  of  December  1904  unlawfully,  wickedly, 
and  maliciously  did  write,  print,  and  publish,  and  cause 
and  procure  to  be  written,  printed,  and  published,  to  one 
Hedley  Niohols  Fowler  a  false,  scandalous,  malicious, 
and  defamatory  libel  in  the  form  and  containing  the 
obscene  matters  aforesaid  concerning  the  said  E.  W. 
and  of  and  concerning  her  alleged  immoral  practices 
aforesaid  to  the  great  damage,  scandal,  and  disgrace  of 
the  said  E.  W.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  Lord 
the  King,  his  Crown  and  dignity. 

Fourth  Count. — And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the  said  William 
Barraolough,  contriving  and  intending  as  aforesaid,  on 
the  said  21st  day  of  December,  a.d.  1904,  unlawfully, 
wiokedly,  and  maliciously  did  write,  print,  and  publish, 
and  cause  and  procure  to  be  written,  printed,  and  pub- 
lished, to  the  said  Hedley  Nichols  Fowler  a  false,  scan- 
dalous, malicious,  and  defamatory  libel  in  the  form  afore- 
said containing  the  defamatory  matters  aforesaid  of 
and  concerning  the  said  E.  W.  and  of  and  concerning 
certain  wioked,  unchaste,  and  immoral  practices  of 
which  the  said  William  Barraolough  alleged  the  said 
E.  W.  had  been  guilty  with  him,  he  the  said  William 
Barraolough  then  well  knowing  the  said  defamatory 
libel  to  be  false,  oontrary  to  the  statute  in  that  case 


made  and  provided,  and  to  the  great  damage,  scandal, 
and  disgrace  of  the  said  E.  W.,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the 
peace  cf  our  Lord  the  King,  his  Crown  and  dignity. 

Before  the  defendant  pleaded,  his  counsel 
objected  that  the  whole  indictment  was  bad  and 
ought  to  be  quashed  upon  some  one  or  more  of 
the  following  grounds : 

First  objection :  That  the  defendant  was  com- 
mitted for  trial  only  on  a  charge  of  publishing  a 
defamatory  libel,  and  that  under  the  Vexation* 
Indictments  Act  no  indictment  or  count  could  be 
preferred  or  added  against  him  for  publishing  an 
obscene  libel  without  the  previous  leave  of  the 
court,  which  had  not  been  obtained. — Answer :  I 
overruled  this  objection  on  the  ground  that,  in 
my  opinion,  the  depositions  disclosed  a  case  of 
obscene  libel,  and  therefore  no  previous  leave  was 
required :  (see  30  &  31  Vict,  c  35,  s.  1). 

Second  objection:  That,  so  far  as  the  indict- 
ment purported  to  charge  the  publication  of  a 
defamatory  libel,  it  was  bad  for  not  setting  ont 
the  words  of  the  alleged  libel :  (see  Req.  v.  Brad, 
laugh,  38  L.  T.  Rep.  118 ;  14  Cox  C.  C.  68 ;  3  Q.  B. 
Div.  607). — Answer  :  I  upheld  this  objection,  and 
held  that  a?  a  charge  of  defamatory  libel  the 
indictment  failed. 

Third  objection:  That  the  manifest  intention 
of  the  framer  of  the  indictment  was  to  charge 
the  publication  of  a  defamatory  libel  and  not  nf 
an  obscene  libel  (as  to  which  latter,  subject  to 
certain  conditions  to  be  mentioned  presently,  the 
obscene  passages  need  not  be  set  out  since  the 
Law  of  Libel  Amendment  A.ct  1888.  51  &  52  Vict 
c.  64,  s.  7),  and,  as  the  defamatory  libel  failed,  the 
indictment  failed  altogether  and  could  not  be 
construed  as  a  charge  of  obscene  libel,  the  words 
relating  to  obscene  matter  being  merely  descrip- 
tive of  the  defamatory  libel,  and  that  the  indict- 
ment was  also  bad  for  duplicity. — Answer:  I 
overruled  this  objection  as  to  the  first  and  third 
counts  on  the  ground  that  the  words  apparently 
relating  to  a  defamatory  libel,  but  abortive  for 
the  purpose,  under  the  second  objection  could  be 
treated  as  surplusage,  and  could  and  should,  if 
necessary,  be  struck  out,  and  that  the  residue  of 
each  of  the  first  and  third  counts,  by  alleging  the 
publication  of  a  libel  containing  obscene  matter, 
sufficiently  alleged  the  common  law  offence  of 
publishing  an  obscene  libel.  I  ordered  the  second 
and  fourth  counts,  which  contained  no  reference 
to  obscene  matter,  to  be  struck  out. 

Fourth  objection :  That,  if  any  count  of  the 
indictment  could  be  construed  as  alleging  an 
obscene  libel,  it  was  bad  by  reason  of  the  omis- 
sion of  the  words  "  to  the  manifest  corruption  of 
the  morals  of  His  Majesty's  subjects,"  which  was 
the  gist  of  the  offence. — Answer:  I  overruled 
this  objection,  holding  that  an  obscene  libel  ex  vi 
terminorum  connotes  that  it  is  to  the  manifest 
corruption  of  morals. 

Fifth  objection:  That  the  conditions  of  the 
Act  of  1888  (51  &  52  Vict  c.  64,  s.  7),  allowing  on 
certain  conditions  the  omissions  of  the  obscene 
passages  of  an  obscene  libel  had  not  been  com- 
plied with,  and  therefore  that  Beg.  v.  Bradlaugk 
applied  and  the  indictment  was  bad.  As  to  this 
objection,  the  facts,  so  far  as  they  appeared  before 
the  court,  were  as  follows:  The  depositions 
together  with  the  original  exhibits,  including  the 
documents    referred  to  in  the  first   and   third 
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counts  of  the  indictment,  entitled  "Extracted 
from  the  Diary  of  the  Rejected  One/'  were  sent 
as  usual  some  time  before  the  assizes  by  the  clerk 
to  the  j  ostices  to  the  clerk  of  assize,  and  were  by 
him  forwarded  some  days  before  the  assizes  to 
me  as  judge  and  remained  in  my  hands  up  to  the 
time  of  the  defendant  being  arraigned  and  were 
in  court  before  me  at  that  time,  and  could  and 
would  have  been  handed  to  the  defendant  or  his 
counsel  on  his  or  their  request.  These  documents 
are  of  too  filthy  and  voluminous  a  nature  to  be 
set  out  in  this  case  or  in  a  schedule  thereto,  but 
they  are  in  the  custody  of  the  court,  initialled  by 
me  and  marked  A  and  B,  and  can  be  seen  by  any 
member  of  the  oourt  or  by  the  defendant  or  his 
counsel  if  required.  The  indictment  itself  was 
drawn  by  counsel,  and  was  handed  on  the  morn- 
ing of  the  first  business  day  of  the  assizes  by 
the  solicitor  for  the  prosecution  to  the  clerk  of 
assizes,  engrossed  and  ready  to  go  before  the 
grand  jury,  but  without  any  intimation  that  any 
other  document  had  to  be  attached  to  it.  At  the 
same  time  there  was  handed  as  usual  by  the 
solicitor  to  the  clerk  of  assize  an  abstract  of 
the  indictment  for  the  judge's  use,  to  which 
was  pinned  a  paper  containing  the  following 
particulars : 

Bex  v.  William  Barra dough. 

Particulars  of  Obeoene  Libels. 

51  &  52  Viot.  o.  64,  b.  7. 

Count  1  of  indictment. — The  entire  publication. 
Count  2  of  indictment. — The  entire  publication. 
Count  3  of  indictment. — The  entire  publication. 
Count  4  of  indictment — The  entire  publication. 

These  particulars  as  well  as  the  indictment  and 
exhibits  were  all  before  me  in  court  at  the  time 
when  the  defendant  was  arraigned  and  when  the 
objections  were  taken,  and  all  three  could  and 
would  have  been  produced  to  the  defendant  or  his 
counsel  on  request.  The  indictment  had  been 
sent  up  in  the  usual  way.  Nothing  had  occurred 
to  call  the  attention  of  the  clerk  of  assize  or  of 
the  court  to  the  necessity  or  desirability  of  deal- 
ing with  the  indictment  in  any  special  manner 
till  this  objection  was  taken  in  court. — Answer  : 
I  overruled  this  objection  also  and  held  for  the 
purposes  of  the  day  that  there  had  been  a  suffi- 
cient deposit  with  the  indictment  of  the  documents 
containing  the  alleged  obscene  libel  together  with 
the  particulars  to  satisfy  sect.  7  of  the  Act  of 
1888  (51  &  52  Vict.  c.  64). 

No  separate  point  was  taken  that  the  particulars 
were  in  themselves  insufficient ;  but  I  had  con- 
sidered this  question  and  was  prepared  to  hold, 
and,  if  the  point  is  open  to  toe  defendant 
under  the  fifth  objection,  must  be  taken  to  have 
held,  that,  inasmuch  as  every  passage  in  the 
documents  containing  the  libel  was  a  repetition 
of  tie  obscene  matter,  the  particulars  were 
sufficient. 

While  overruling  all  the  above  objections  I 
promised  to  state  a  case  for  the  opinion  of  the 
Court  for  the  Consideration  of  Crown  Cases 
Reserved,  and  I  state  this  ease  accordingly. 

The  defendant  thereupon  pleaded  "  Not  guilty  " 
to  the  remaining  (first  and  third)  counts  of  the 
indictment. 

Counsel  for  the  defendant  then  formally 
repeated  the  objections  which  had  been  so  over- 
ruled, and  I  again  overruled  them  on  the  same 
grounds  as  before. 


The  trial  then  proceeded,  and  it  was  proved 
that  the  defendant,  who  was  an  assistant  overseer 
and  held  other  public  offices  at  Farnley,  had 
published  to  the  men  mentioned  in  the  first  and 
third  counts  of  the  indictment,  who  were  courting 
or  intending  to  court  the  girl  mentioned  in  the 
indictment,  to  whom  he  had  been  for  some  years 
engaged  to  be  married,  and  to  herself  copies  of 
the  alleged  "  Diary  of  the  Rejected  One  "  as  well 
as  the  following  printed  postcards  addressed  to 
her  and  them  and  others:  "The  Barraclough- 
Woodhead  Diary,"  "  The  most  up-to-date  Arabian 
Nights  Entertainment  extant  at  the  Reception 
by  John  Bull  and  Co,"  and  that  this  was  done  by 
him  in  pursuance  of  a  threat  that  if  she  did  not 
marry  him  he  would  make  her  a  whore. 

Counsel  for  the  defendant  watched  the  case  to 
the  end,  but  did  not  cross-examine  any  of  the 
witnesses  or  raise  any  defence  on  the  merits. 

I  left  the  case  to  the  jury  to  say  whether  the 
defendant  had  published  an  obscene  libel,  explain- 
ing to  them  the  meaning  thereof. 

The  jury  found  the  defendant  guilty,  and  I 
sentenced  him  to  a  year's  imprisonment,  but 
respited  the  sentence  till  after  the  decision  of  this 
case,  admitting  him  to  bail  in  the  meanwhile. 

I  desire  the  opinion  of  the  court  whether  I  was 
right  in  refusing  to  quash  the  first  and  third 
counts  of  the  indictment  on  any  of  the  grounds 
above  mentioned. 

If  so,  the  conviction  is  to  stand ;  if  not,  it  is  to 
be  quashed. 

Tindal  Atkinson,  K.C.  and  F.  Palmer  for  the 
prisoner. — The  indictment  is  bad.  Publishing  a 
defamatory  libel  is  an  offence  quite  distinct  from 
publishing  an  obscene  libel.  The  publication  of 
a  defamatory  libel  is  criminal  only  because  it 
tends  to  a  bieach  of  the  peace,  while  the  publica- 
tion of  an  obscene  libel  is  an  offenoe  against  the 
morals  of  the  public.  These  two  offences  cannot 
be  confused.  In  a  criminal  prosecution  for  defa- 
matory libel  there  is  no  question  of  private  injury ; 
in  a  prosecution  for  publishing  an  obscene  libel 
the  defendant  cannot  justify.  And  the  punish 
ment  for  the  offences  is  different.  In  this  indict- 
ment, count  1  is  clearly  a  count  for  a  defamatory 
libel ;  there  are  no  words  sufficient  to  charge  an 
obscene  libel.  The  test  of  obscenity  is  stated  by 
Cookburn,  J.  in  Beg.  v.  Hicklin  (L.  Rep.  3  Q.  B., 
at  p.  371 ;  as  Beg.  v.  Recorder  of  Wolverhampton, 
18  L.  T.  Rep.  395 ;  11  Cox  C.  C.  19),  andf  the 
indictment  must  contain  averments  which  will 
satisfy  this  test.  That  is  the  form  of  indictment 
in  Ajchbold's  Criminal  Pleading,  23rd  edit., 
p.  1192.  It  is  essential  that  it  should  be  averred 
of  the  libel  that  its  publication  tends  to  debauch 
public  morals.  It  is  not  sufficient  merely  to 
allege  the  publication  of  obscene  matter ;  it  must 
also  be  alleged  that  its  publication  tends  to 
corrupt  morals.  Intention  is  not  material,  and 
evidence  of  intention  is  inadmissible.  The  pub- 
lication of  obscene  matter  does  not  necessarily 
imply  an  intention  to  corrupt  morals,  for  obscene 
matter  may  be  lawfully  published — e.g.,  in  a 
medical  treatise.  Then,  assuming  that  this 
indictment  is  capable  of  being  construed  as  an 
indictment  for  obscene  libel,  the  procedure  pre- 
scribed by  the  Law  of  Libel  Amendment  Act 
1888  (51  &  52  Vict,  a  64,  b.  7)  has  not  been 
followed.  The  incriminated  writings  and  par- 
ticulars should  nave   been  deposited  with   the 


588 


MAGISTRATES'  CASES. 


Cb.  Cab.  Res.] 


Rex  v.  Payne. 


[Cb.  Cab.  Res. 


indictment ;  it  is  not  sufficient  to  refer  to  docu- 
ments which  are  attached  to  the  depositions!  If 
the  document  is  attached,  as  it  should  be,  to  the 
indictment,  it  goes  before  the  grand  jury,  whereas 
it  does  not  if  only  attached  to  the  depositions. 

Waugh,  K.C.  and  Compston  for  the  prosecution. 
—The  indictment  is  sufficient ;  it  alleges  the 
unlawful  publication  of  obscene  matter.  Publica- 
tion of  obscene  matter  may  be  lawful  or  unlawful  ; 
if  unlawful  it  is  criminal.  The  whole  point  is, 
therefore,  whether  the  publication  was  lawful  or 
unlawful,  and  unlawful  publication  is  averred  in 
the  indictment  as  the  charge  which  the  prisoner 
has  to  meet. 

Lord  Alvebstone,  G.J. — I  have  no  doubt  in 
this  case  but  that  Jelf ,  J.  was  placed  in  a  difficulty 
by  the  form  of  the  indictment.  It  would,  I  think, 
be  far  better  that  an  indictment  for  obscene  libel 
should  contain  an  averment  that  the  libel  tends 
to  corrupt  morals.  But  what  we  have  to  do  is 
to  consider  whether  the  indictment  which  is  now 
before  us  is  sufficient  to  support  a  conviction  for 
the  publication  of  as.  obscene  libel — was  there 
sufficient  to  permit  the  counts  therein  being 
treated  as  averring  an  obscene  libel  P  Counts  2 
and  4  were  withdrawn,  and  Jelf,  J.,  after  a  full 
argument,  held,  and  in  my  opinion  held  rightly, 
that  sufficient  was  alleged  to  support  a  charge 
of  obscene  libel.  The  passages  which  support 
Jelf,  J.  are  those  which  allege  that  the  prisoner 
"  unlawfully  and  maliciously "  published  a 
"  wicked,  scandalous,  false  "  statement  with  great 
damage — and  so  on.  Now,  though,  as  I  have 
already  said,  it  would  have  been  better  to  have 
followed  the  old  precedents  in  drawing  the 
indictment,  yet,  in  my  opinion,  the  indictment  as 
drawn  was  sufficient.  It  was  argued  that  Jelf,  J. 
must  quash  the  indictment  on  the  ground  that 
it  could  only  be  treated  as  a  defamatory  libel. 
There  was  a  distinct  allegation  of  the  unlawful 
publication  of  obscene  matter,  and  it  was  not 
nceessary  for  the  prosecution  to  negative  defences. 
The  defendant  had  the  opportunity  of  showing 
that  the  publication  was  not  unlawful  and  was 
not  obscene.  I  think  the  question  may  be  tested 
thus :  Assuming  that  the  obscene  words  had  been 
set  out  with  an  allegation  that  the  publication 
was  unlawful,  could  the  judge  have  withdrawn 
the  case  from  the  jury  on  the  ground  that  there 
was  no  averment  that  the  publication  tended  to 
corrupt  morals  P  I  am  of  opinion  that,  though 
the  count  was  embarrassing  in  one  sense,  the 
judge  could  not  have  stopped  the  case.  On  the 
other  point  I  have  no  doubt.  The  object  of  the 
Law  of  Libel  Amendment  Act  is  to  avoid  the 
necessity  of  setting  out  the  matter  alleged  to  be 
libellous  by  making  it  sufficient  to  deliver  as 
particulars  attached  to  the  indictment  the  matter 
which  is  alleged  to  be  an  obscene  libel.  It  is  well 
to  remember  what  is  the  practice  in  criminal 
cases.  Documents  which  are  necessary  for  the 
case  are  annexed  to  the  depositions,  and  are  in 
the  custody,  first  of  all,  of  the  clerk  to  the 
justices  and  then  of  the  clerk  of  assize,  and  are 
at  the  disposal  of  the  grand  jury.  In  this  case 
the  documents  must  have  remained  with  the  clerk 
of  assize.  The  bill  of  indictment  is  also  deposited 
with  the  clerk  of  assize,  and  so  are  the  par- 
ticulars which  are  delivered  in  compliance  with 
the  Law  of  Libel  Amendment  Act,  both  docu- 
ments being  actually  in  the  custody  of  the  clerk 


of  assize  ;  the  statute  does  not  say  how  the  par- 
ticulars are  to  be  annexed  when  the  documents 
which  are  the  subject  of  a  criminal  prosecution 
are  in  the  custody  of  the  law.  I  think  that  sect.  7 
of  the  statute  is  complied  with. 

Wills,  J. — I  am  of  the  same  opinion. 

Darling,  J. — I  merely  add  that  it  seems  to  me 
that,  if  a  thing  is  properly  called  obscene  and  is 

Euhlished,  it  follows  that  all  things  necessary  to 
e  pleaded  are  included  in  the  averment  that  the 
thing  is  published  unlawfully.  The  intent  is  a 
necessary  implication,  and  it  need  not  be  set  out 
in  detail.  It  would,  however,  be  better  to  set  oat 
all  the  matters  in  order  to  give  the  prisoner 
notice  of  the  charge  he  has  to  meet,  and,  as  the 
intention  of  the  publication  may  be  material,  the 
intention  should  be  averred.  In  Reg.  v.  Thompson 
(64  J.  P.  456)  the  learned  Common  Serjeant  said 
that  the  question  of  the  intention  with  which  the 
book  in  that  case  was  published  was  part  of  the 
indictment,  and  he  admitted  evidence  showing 
the  intention.  I  agree  that  it  is  well  to  draw  the 
indictment  in  the  usual  form. 

Walton,  J. — I  had  some  doubts  during  the 
argument  as  to  the  sufficiency  of  the  indictment. 
The  crime  involves  two  propositions:  first,  that 
the  matter  published  is  obscene ;  secondly,  that 
the  publication  was  unlawful.  In  this  indictment 
the  words  relied  on  as  establishing  the  offence  are 
"  lewd,  wicked,  scandalous,  obscene,  false,  mali- 
cious, and  defamatory  matters."  That  alleges 
that  the  matter  was  obscene.  It  also  alleges 
that  the  publication  was  unlawful  and  malicious. 
The  defendant  could  under  a  plea  of  "  Not  guilty  " 
set  up  either  that  the  matter  was  not  obscene,  or 
that  the  publication  was  not  unlawful. 

Jelf,  J . — I  agree  with  the  rest  of  the  court. 

Solicitors  for  the  prosecution,  Vincent  and 
Vincent,  for  Peckover  and  Scriven,  Leeds. 

Solicitors  for  the  prisoner,  Scott,  Lawson,  and 
Palmer,  for  Arthur  Wttlen,  Leeds. 


Saturday,  Dec.  9, 1905. 

(Before    Lord  Alvebstone,    C.J.,   Lawranck, 
Channell,  Walton,  and  Sutton,  JJ.) 

Bex  v.  Payne,  (a) 

Criminal  law — Felony — Practice — Misde meanour 
— Indictment — Receiving  stolen  goods — Receiver 
— Goods  stolen  by  married  woman — Necessary 
averment  —  Larceny  Act  1861  —  Married 
Woman's  Property  Act  1882—24  &  25  Vict. 
c.  96,  s.  91 ;  45  &  56  Vict.  c.  75,  ss.  12, 16. 

Receiving  goods  stolen  by  a  married  woman  from 
her  husband  is  a  misdemeanour  at  common  law. 
Receiving  stolen  goods  is  made  felony  by  the 
Larceny  Act  1861  (24  &  25  Vict.  c.  96), «.  91,  only 
when  the  stealing  amounts  to  a  felony  either  alt 
common  law  or  under  that  Act.  Stealing  by  a 
married  woman  from  her  husband,  being  larceny 
only  because  of  the  provision  in  the  Married 
Women's  Property  Act  1882  (45  &  46  Viet.  c.  75), 
ss.  12  and  16,  is  not  a  stealing  which  makes  the 
receiver  indictable  for  felony  under  the  Larceny 
Act  1861.  An  indictment  which  charges  receiving 

(a)  Reported  by  A.  A.  Beth un k,  Esq.,  Bsrrlater-at-Lav. 
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goods  stolen  by  a  married  women  from  her  hus. 
band  as  a  misdemeanour  is  therefore  good. 
Semble,  an  indictment  charging  this  offence  should 
aver  that  the  goods  were  stolen  by  a  married 
woman  from  her  husband. 

Case  stated  by  the  Common  Serjeant  of  the  City 
of  London  as  follows : — 

William  Payne  was  tried  before  me  at  the 
November  session  of  the  Central  Criminal  Court 
on  an  indictment  of  which  the  following  is  a 
copy : 

Central  Criminal  Court  to  wit. 

The  jurors  for  o  ir  Lord  the  King  upon  their  oath 
present  that  William  Payne,  on  the  sixth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
five,  at  the  parish  of  All  Saints,  Poplar,  in  the  connty 
of  London  and  within  the  jurisdiction  of  the  said  court, 
certain  money,  to  wit,  861.  of  the  moneys  of  John  Wil- 
liam Price  before  them  feloniously  stolen  taken  and 
carried  away,  unlawfully  did  receive  and  have  he  the 
said  William  Payne  then  well  knowing  the  said  moneys 
to  have  been  feloniously  stolen,  taken,  and  carried  away 
against  the  peace  of  our  Lord  the  King,  his  crown  and 
dignity. 

It  was  proved  that  the  money  was  stolen  by 
Caroline  Price,  and  that  she  was  the  wife  of  John 
William  Price.  There  was  evidence  that  William 
Payne  received  the  money  so  stolen  knowing 
both  that  Caroline  Price  was  the  wife  of  John 
William  Price  and  that  she  had  stolen  the  money 
from  him. 

Before  the  trial  of  William  Payne,  Caroline 
Price  pleaded  guilty  to  stealing  the  money  from 
her  husband. 

It  was  contended  by  counsel  for  the  prisoner 

(1)  that  the  indiotment  was  bad  in  law  as  alleg- 
ing the  receipt  of  money  stolen  by  a  common 
law  larceny,  which  is  by  statute  a  felony,  and 
charging    such  receiving   as    a    misdemeanour; 

(2)  that  the  facts  proved  did  not  support  the 
indictment,  as  it  did  not  state  that  the  goods 
were  stolen  by  a  wife  from  her  husband;  (3) 
that  the  receipt  of  goods  with  knowledge  that 
they  were  stolen  by  a  wife  from  her  husband  was 
not  a  misdemeanour. 

The  prisoner  was  found  guilty.  I  postponed 
sentence,  reserving  the  following  questions  for 
the  consideration  of  the  Court  for  Crown  Cases 
Reserved:  (1)  Is  the  indiotment  bad  after  ver- 
dict P  (2)  Do  the  facts  proved  support  the  indict- 
ment ?  (3)  Is  the  receipt  of  goods  with  knowledge 
that  they  have  been  stolen  by  a  wife  from  her 
husband  a  misdemeanour  P 

The  prisoner  was  committed  to  prison  pending 
the  decision  of  the  court. 

Huntley  Jenkins  for  the  prisoner. — The  indict- 
ment is  bad  because  it  indicts  the  prisoner  for  a 
misdemeanour.  Receiving  stolen  goods  is  made 
felony  by  the  Larceny  Act  1881  when  the  steal- 
ing is  a  felony.  The  effect  of  the  Married 
Women's  Property  Act  1882  (45  &  46  Vict  c.  75), 
bs.  12-16,  is  to  make  a  married  woman  who  steals 
her  husband's  goods  guilty  of  larceny,  which  is 
felony.  The  receiving  such  goods  is,  therefore, 
felony  because  of  the  provision  in  sect.  91  of  the 
Larceny  Act  1881.  Reg.  v.  Streeter  (83  L.  T. 
Rep.  288 ;  19  Cox  C.  C.  570 ;  (1900)  2  Q.  B.  601) 
was  wrongly  decided.  The  indictment  is  also 
bad,  assuming  that  the  receiving  is  misdemeanour, 
because  it  does  not  aver  that  the  goods   were 


stolen  by  a  married  woman  from  her  husband. 
He  referred  also  to 

B.  v.  Cross,  1  Ld.  Raym.  711 ; 
Foster's  Crown  Law,  p.  373. 

The  Crown  was  not  represented. 

Lord  Alvebstone,  C.J. — In  our  judgment 
this  conviction  must  be  affirmed.  Mr.  Jenkins 
has  contended  that  the  offence  amounted  to 
felony,  and  that,  the  indictment  being  for  mis- 
demeanour, the  prisoner  could  not  be  convicted  of 
felony.  If  he  could  show  that  the  offence  was 
felony,  his  contention  would  be  good.  But  it 
seems  to  me  that  we  cannot  bo  hold  in  the  face  of 
the  decisions  of  Beg.  v.  Smith  (22  L.  T.  Rep. 
554;  11  Cox  C.  C.  511 ;  L.  Rep.  1  C.  C.  R.  266) 
and  Reg.  v.  Streeter  (83  L.  T.  Rep.  288 ;  19  Cox 
C.  C.  570;  (1900)  2  Q.  B.  601).  In  Reg.  v.  Smith 
it  was  held  that  a  person  could  not  be  convicted 
of  receiving  stolen  goods  where  tbe  original  iui«- 
appropriation  of  the  goods  did  not  amount  to 
larceny  either  at  common  law  or  the  Larceny 
Act.  That  case  hating  been  decided  in  1870,  the 
point  was  again  considered  in  Reg.  v.  Streeter,  the 
principle  of  which  is  correctly  stated  in  the  head- 
note.  In  his  judgment  Mathew,  J.  refers  to  Reg. 
v.  Smith  and  to  sect.  91  of  the  Larceny  Act,  and 
say 8  that  the  judgment  of  the  court  must  be  the 
same  as  in  the  case  of  Reg.  v.  Smith.  Wright,  J. 
is  reported  as  saying  :  "  But  in  future  cases  it 
seems  that  there  might  be  an  indiotment  for 
receiving  at  common  law."  The  learned  judge 
must  have  meant  an  indictment  for  miade- 
mearour.  Now,  Mr.  Jenkins  has  not  been  able 
to  show  that  any  other  indiotment  for  felony 
could  be  brought  against  the  prisoner,  and  we 
cannot  give  effect  to  this  argument  without  over- 
ruling Meg.  v.  Smith  and  Reg.  v.  Streeter.  But, 
if  he  had  succeeded  iu  so  doing,  the  principle  of 
Rex  v.  Cross  (1  Ld.  Raym.  711)  would  have 
applied.  Then,  as  to  the  second  point,  that  is 
tbe  same  in  principle.  Rex  v.  James  (86  L.  T. 
Rep.  202;  20  Cox  0.  0.  156)  is  an  authority 
against  Mr.  Jenkins*  contention  that,  in  order  to 
support  an  indictment  for  larceny  against  a 
married  woman,  there  should  be  averments  in  the 
indictment  showing  that  the  stealing  was  not  an 
offence  at  common  law  or  under  the  Larceny  Act. 
On  both  points,  therefore,  I  think  that  the  con- 
viction must  be  affirmed. 

Lawrance,  J. — I  agree. 

Channell,  J. — I  think  that  there  is  some 
doubt  as  to  the  second  point,  but  I  think  that 
Rex  v.  James  does  cover  it.  1  only  suggest  that 
in  drawing  indictments  in  the  future  tbe  point 
should  t>e  kept  in  mind. 

Walton  and  Sutton,  JJ.  concurred. 

Conviction  a  firmed. 

Solicitor :  Cyril  Renton. 
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COURT    OF    APPEAL. 

Tuesday,  Feb.  27 ',  1906. 

(Before  Romer  and  Cozens-Hardy,  L.J.T.) 

Law  v.  Llewellyn,  (a) 

APPEAL  FROM  THE    KING'S   BENCH   DIVISION. 

8lander — Magistrate — Words  uttered  at  judicial 
proceedings,  but  after  withdrawal  of  case — 
Defamatory  statement  —  Privilege — Cause  of 
action. 

A  magistrate  is  a  judge  within  the  meaning  of 
the  rule  that  the  defamatory  observations  made 
by  a  judge  in  the  course  of  his  judicial  duties 
are  not  actionable,  even  though  made  without 
reasonable  or  probable  cause  and  maliciously. 

M muter  v.  Lamb  (49  L.  T.  Rep.  252;  11  Q.  B. 
Div.  588)  and  HodBon  v.  Pare  (80  L.  T.  Rep.  13 ; 
(1899)  1  Q  B.  455)  considered  and  applied. 

Aliardice  v.  Robertson  (1  Dow.  &  CI.  495)  distin- 
guished. 

Where,  therefore,  a  magistrate,  in  acceding  to  the 
application  of  a  prosecutor  to  be  permitted  to 
withdraw  a  criminal  charge,  made  certain 
defamatory  observations  concerning  him,  it  was 
held  that  the  observations  were  privileged,  and 
that  it  made  no  difference  whether  they  were 
spoken  before  or  after  leave  to  withdraw  was 
gtven. 

Decision  of  ChanneU,  J.  affirmed. 

On  tbe  30th  Jan.  1905  two  persona  obtained  from 
the  plaintiff  a  sum  of  101.  by  way  of  loan  (on  a 
promissory  note  to  pay  12Z.  10a.  in  three  months) 
on  the  faith  of  certain  statements  which  the 
plaintiff  alleged  were  subsequently  found  to  be 
false. 

The  loan  not  having  been  repaid,  the  plaintiff 
took  proceedings  against  the  debtors  in  the 
County  Court. 

In  the  course  of  these  proceedings  the  plaintiff, 
as  he  alleged,  discovered  that  the  loan  had  been 
obtained  from  him  fraudulently. 

The  plaintiff  thereupon  swore  an  information 
at  the  county  police-court,  and  caused  summonses 
to  be  issued  against  the  debtors  to  answer  a 
charge  of  obtaining  the  loan  by  false  pretences. 

Before  the  hearing  of  the  summonses  took 
place  the  amount  of  the  plaintiff's  claim  in  the 
County  Court  proceedings  was  satisfied. 

Thereupon  the  plaintiff,  being  advised  that  in 
the  absence  of  certain  witnesses  it  would  be 
impossible  to  obtain  a  conviction  against  the 
debtors,  decided  that  he  would  not  proceed 
further  with  the  prosecution  of  them,  and  at  the 
adjourned  hearing  of  the  summonses  he  instructed 
counsel  to  ask  the  magistrates  that  the  charge 
might  be  withdrawn  upon  certain  terms  as  to 
costs. 

The  matter  was  accordingly  mentioned  to  the 
court  by  the  plaintiff's  counsel,  and  leave  was 
given  for  the  charge  to  be  withdrawn. 

After  such  leave  had  been  given,  however,  the 
defendant,  a  justice  of  the  peace,  who  was  sitting 
as  chairman  of  the  justices,  said  that  in  their 
opinion  this  criminal  charge  had  been  a  "  gross 

(a)  Reported  by  E.  A.  Soeatohlit,  Esq.,  Barriater-ftt-Law 


attempt  to  blackmail " ;  that  "  it  would  have 
been  well  if  the  matter  had  come  before  tbe 
public  prosecutor " ;  and  that  from  what  they 
had  heard  of  the  plaintiff  "  he  had  been  in  the 
habit  of  trying  to  extort  money  from  persons  by 
illegal  means." 

The  plaintiff  then  commenced  an  action  in  the 
King's  Bench  Division  against  the  defendant, 
alleging  by  his  statement  of  claim  that  the 
defendant  meant,  and  intended  to  mean,  that  the 
plaintiff  was  a  blackmailer,  and  had  brought  an 
unfounded  criminal  charge  against  the  debtors; 
and  that  he  had  been  and  was  guilty  of  having 
committed  some  criminal  offence  or  offences ;  and 
he  further  alleged  that  by  reason  of  the  flame 
defamatory  matter  he  had  been  and  was  greatly 
injured  in  his  character  and  reputation  and  had 
suffered  damage;  and  he  claimed  damages 
accordingly. 

The  defendant  applied  to  have  the  statement 
of  claim  struck  out  on  the  ground  that  it  disclosed 
no  reasonable  cause  of  action,  the  point  taken 
before  the  master  being  that  the  defendant, 
sitting  as  a  magistrate,  was  absolutely  privileged, 
and  that,  therefore,  no  action  would  lie  against 
him:  (Munster  v.  Lamb,  49  L.  T.  Rep.  252; 
11  Q.  B.  Div.  588.) 

The  master  was  of  opinion  that  there  waa  a 
question  to  be  tried  as  to  whether  the  defendant 
could  set  up  the  plea  of  privilege  under  all  the 
circumstances,  and  therefore  made  no  order,  but 
without  prejudice  to  the  right  of  the  defendant 
to  set  up  the  point  of  law  in  his  defence. 

The  defendant  then  appealed  to  the  judge  in 
chambers  (ChanneU,  J.),  who  was  of  opinion  that 
no  action  would  lie,  but  gave  the  plaintiff  leave  to 
appeal 

The  plaintiff  accordingly  now  appealed  to  the 
Court  of  Appeal. 

8.  T.  Evans,  "K.C.  and  Montague  Lush,  K.O. 
(with  them  Lewis  Thomas  and  Harold  8towe\  for 
the  appellant,  contended  that  the  respondent  could 
not  claim  privilege  for  the  defamatory  statement 
which  he  had  made  concerning  the  appellant, 
first,  because  the  same  was  not  relevant  or 
pertinent  to  the  question  before  the  justices ;  and, 
secondly,  because  there  was  no  matter  before  the 
justices,  no  facts  relating  to  the  case  having  been 
mentioned  to  them,  and  the  mere  application  to 
the  justices  for  leave  to  withdraw  the  prosecution 
would  not  constitute  the  case  being  "  before  the 
court " ;  that  therefore  the  respondent  could  have 
formed  no  opinion  on  the  matter  to  justify  him 
in  making  the  observations  he  did ;  and,  further, 
that  permission  had  already  been  given  for  the 
charge  to  be  withdrawn  before  the  words  com- 
plained of  were  uttered.    They  relied  upon 

Aliardice  v.  Robertson,  1  Dow.  &  Cl.  495. 

They  referred  also  to 

Seaman  v.  Netherclift,  35  L.  T.  Rep.  784  ;  2  C.  P. 

Div.  53 ; 
8cott  v.  Stansfisld,  18  L.  T.  Be  p.  572 ;  L.   Rep. 

3  Ex.  220 ; 
Hodgaon  v.  Scarlett,  1  B  A  Aid.  232 ; 
Munster  v.   Lamb,  49  L.  T.  Rep.  252 ;  11   Q.  B, 

Div.  588  ; 
Bodson  v.  Pare,  80  L.  T.  Rep.  13  ;  (1899)  1  Q.  B. 

455. 

Eldon  Bankes,  K.C.  and  Hugh  Eraser,  for  the 
respondent,  were  not  called  upon  to  argue. 
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Rombb,  L.J. — Jn  my  opinion  this  appeal  fails. 
In  opening  the  appeal  Mr.  S.  T.  Evans  said — and 
in  my  opinion  said  rightly — that  it  was  hopeless 
to  contend  at  the  present  day  that  a  justice  of 
the  peace  sitting  in  petty  sessions  to  dispose  of  a 
criminal  case  which  came  before  him  was  not 
acting  judicially ;  and  that,  consequently,  a  defa- 
matory statement  made  in  the  course  of  the 
proceedings  before  him  could  not  be  actionable  as 
against  that  justice.  That  was,  to  my  mind, 
clearly  settled  beyond  controversy  at  the  present 
day  by  the  two  cases  of  Munster  v.  Lamb  (49  L.  T. 
Rep.  252 ;  11  Q.  8.  Div.  588)  and  Hodson  v.  Pare 
(80  L.  T.  Rep.  13;  (1899)  1  Q.  B.  455).  They 
are  both  to  the  same  effect,  and  show  that  a 
magistrate  is  a  judge  within  the  meaning  of  the 
rule,  that  observations  made  by  a  judge  iu  the 
course  of  his  judicial  duties  when  sitting  as  a 
judge  are  not  actionable,  even  though  it  is 
alleged  or  suggested  that  the  observations  were 
mack  without  reasonable  or  probable  cause  and 
maliciously.  Mr.  S.  T.  Evans'  junior  (Mr. 
Montague  Lush)  boldly  attempted  to  reargue 
that  question,  and  he  did  so  by  reference  to  a 
decision  of  Allardice  v.  Robertson  (1  Dow.  &  CI. 
495).  With  reference  to  that  case,  all  I  need  say 
is  this:  Whether  it  be  law  in  Scotland  at  the 
present  time  or  not,  I  cannot  say ;  but  certainly  it 
is  a  case  dealing  with  Scotch  law,  and  is  not 
binding  upon  this  court,  and  is  no  authority  for 
the  proposition  for  the  purpose  of  which  Mr. 
Lush  cited  it.  It  is  not  an  authority  against  the 
law  as  I  have  stated  it,  and  as  illustrated  by  the 
cases  to  which  I  at  first  referred.  It  is  said  that 
the  case  of  Allardice  v.  Robertson  (ubi  sup.)  was 
referred  to  without  disapproval  by  Lord  Cockburn, 
G.J.  in  the  case  of  Seaman  v.  Netherclift  (35  L.  T. 
Rep.  784 ;  2  G.  P.  Div.  53).  All  I  need  say  with 
regard  to  that  is,  that,  if  reference  is  made  to  that 
case,  it  will  be  observed  that  the  Lord  Chief 
Justice  was  not  referring  to  that  case  for  the 

furpose  of  approving  it,  or  anything  of  the  sort, 
t  was  a  case  that  had  been  cited  to  him,  and 
what  he  said  with  reference  to  that  case  was  that 
it  was  not  an  authority  precisely  for  the  case  which 
he  had  to  decide  then.  And  that  clearly  was  so. 
Of  course,  it  formed  in  nowise  a  recognition  by 
the  Lord  Chief  Justice  that  Allardice  v.  Robertson 
{ubi  sup.)  was  an  authority  in  the  English  courts  for 
the  point  of  law  which  it  purports  to  decide. 
That  being  so,  so  far  as  the  law  is  concerned  it  is 
clear  that  this  action  against  the  defendant  will 
not  lie,  if  it  be  that  the  observations  which  are 
said  to  have  been  made  by  the  defendant,  and 
which  are  said  to  have  oeen  slanderous  and 
malicious,  were  uttered  by  him  in  the  course  of 
his  duty  as  magistrate.  To  my  mind,  they 
clearly  were  uttered  under  such  circumstances  as 
made  them  privileged.  The  circumstances  are 
stated  in  the  statement  of  claim,  and  shortly  they 
amount  to  this:  The  plaintiff  had  brought  a 
criminal  charge  against  two  persons,  and  when 
that  charge  came  before  the  defendant,  sitting,  as 
he  did,  as  a  justice  of  the  peace  in  sessions,  the 
plaintiff  then  stated  that  he  had  withdrawn  the 
charge  and  agreed  to  pay  the  costs  of  the 
solicitors  of  the  persons  against  whom  the  charge 
had  been  made,  upon  their  undertaking  to  bring 
no  action  against  the  plaintiff  in  respect  of  the 
proceedings,  which  he  had  instituted.  Being  a 
criminal  charge,  it  could  not  have  been  withdrawn 
as  a  matter  of  course.    Under  the  circumstances 


it  was  clearly  impossible  for  the  magistrates  to 
insist  upon  the  charge  not  being  withdrawn — it 
would  have  done  no  good,  especially  as  the 
magistrates  were  of  opinion  that  there  was  no 
real  crime  committed  by  the  persons  in  respect 
of  whom  the  charge  had  been  made.  Under 
those  circumstances  he  had  to  state  why,  in  his 
opinion,  nothing  could  be  done  except  to  allow 
the  charge  to  be  withdrawn,  and  it  was  upon  that 
he  made  the  observations  which  are  said  to  be 
libellous.  In  my  opinion  it  was  clearly  within 
his  jurisdiction  at  that  time  to  have  made 
observations  with  regard  to  an  impending 
summons.  They  were  observations  made,  there- 
fore, in  the  course  of  his  judicial  duty,  and 
consequently  are  not  actionable.  In  those 
circumstances  it  seems  to  me  that  this  action  is 
dearly  frivolous  and  vexatious.  As  I  have  stated, 
the  law  is  clear,  and  the  statements  in  the  state- 
ment  of  olaim  are  clear,  and,  that  being  so,  it 
appears  to  me  that  the  learned  judge  below 
rightly  discharged  his  duty  in  striking  out  the 
statement  of  claim  as  being  frivolous  and 
vexatious.  I  am  of  opinion  that  his  decision  was 
right,  and  that  the  appeal  should  be  dismissed 
with  costs. 

Cozbns-Hardy,  L.J. — I  agree. 

flf.  T.  Evans,  K.C. — Your  Lordships  have  dealt 
with  this  case  upon  the  assumption,  which  must, 
of  course,  be  taken  from  the  statement  of  olaim, 
that  it  was  in  the  course  of  the  proceedings  that 
the  words  complained  of  were  uttered.  Putting, 
however,  this  supposititious  state  of  facts : 
Supposing  the  magistrate  had  said,  "We  will 
allow  this  case  to  be  withdrawn,"  and  then  went 
on  and  added  the  defamatory  words,  then,  I 
submit,  the  words  would  not  have  been  spoken 
"  in  the  course  of  the  proceedings  " ;  and  that, 
at  any  rate,  that  is  a  matter  which  ought  to 
be  determined.  I  ask,  therefore,  this  court  to 
allow  the  plaintiff  to  have  leave  to  amend,  so 
that  he  need  not  go  back  to  the  master  or  the 
judge  in  chambers  for  that  purpose. 

Cozbns-Hardy,  L.J. — It  makes  no  difference 
whether  the  magistrate  said  at  first,  "We  will 
allow  this  case  to  be  withdrawn"  and  then 
uttered  the  words  complained  of,  or  whether  he 
said,  "  In  our  opinion  the  facte  are  so-and-so,  and 
therefore  the  charge  should  be  withdrawn." 

Bombr,  L.  J. — It  makes  no  difference  whatever. 
The  observations  are  made  in  the  course  of  one 
transaction.  We  refuse  leave  to  amend,  and  we 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Herbert  G.  RastaU, 
agent  for  A.  Jestyn  Jeffreys,  Neath. 

Solicitors  for  the  respondent,  Bell,  Brodrick, 
and  Gray,  agents  for  T.  J.  Hughes  and  Lewis, 
Bridgend. 
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HIGH    COURT    OF    JUSTICE 

CHANCERY  DIVISION. 

Jan.  29,  30,  31,  and  Feb.  7, 1906. 

(Before  Buckley,  J.) 

Denman  and  Co.  Limited  v.  Westminster 

Corporation. 
Cording  and  Co.  Limited  v.  Same,  (a) 

Metropolis — Street  widening — Compulsory  powers 
— House— Adjudication  to  take  whole— Part  to 
be  thrown  into  street — Prior  agreement  to  sell 
surplus  land  subject  to  rights  of  pre-emption — 
Bona  fides — Michael  Angelo  Taylor's  Act  1817 
(57  Geo.  3,  c.  xxix.),  ss.  80,  96. 

The  London  County  Council,  being  desirous  of 
widening  P.  and  having  no  compulsory  powers 

for  that  purpose,  entered  into  certain  agree- 
ments whereby  it  was  agreed  that  the  local 
authority  should  (if  necessary)  put  in  force  their 
compulsory  powers  under  Michael  Angelo 
Taylor9 s  Act,  and  that  an  hotel  company  should 
pay  all  compensation,  costs,  and  expenses  conse- 
quent upon  the  exercise  of  those  powers  in  return 
for  the  assignment  to  them  oy  the  London 
County  Council  of  the  surplus  back  lands. 
The  London  County  Council  sent  a  formal  reso- 
lution to  the  local  authority  which  they  desired 
to  have  passed,  and  the  local  authority  passed 
that  resolution  in  exactly  the  form  submitted. 

The  plaintiffs  were  lessees  and  sublessees  respec- 
tively of  a  house  in  P.,  and  were  served  with 
notices  to  treat  for  the  whole  of  their  interests 
in  the  premises. 

In  an  action  by  the  plaintiffs  asking  for  an  injunc- 
tion to  restrain  the  defendants  from  proceeding 
under  the  notices  to  treat,  it  was  alleged  that  the 
notice  to  treat  was  in  fact  given  at  the  request 
of  the  London  County  Council ;  that  a  certain 
portion  only  of  the  premises  was  required  for 
the  widening;  and  that  it  was  intended  to 
assign  the  residue  to  a  company  for  the  purposes 
of  building  an  hotel  thereon. 

The  plaintiffs  also  alleged  that  the  reduced  depth 
would  allow  of  premises  suitable  for  their 
business,  and  that  they  desired  to  retain  it  and 
the  portion  of  the  building  that  would  be  left  after 
the  front  had  been  thrown  into  the  roadway. 

Held,  having  regard  to  the  fact  that  the  owner 
desired  and  was  willing  to  do  what  was  necessary 
to  make  lhat  which  remained  an  effectual  house, 
that  the  local  authority  were  not  entitled  to  take 
more  than  was  wanted  for  the  widening  of  the 
street,  and  that  the  30ft.  depth  which  would 
remain  after  the  widening  was  a  building  which 
ought  to  be  left  as  a  house. 

Teuliere  v.  St.  Mary  Abbotts,  Kensington  (1885, 
53  L.  T.  Rep.  422 ;  30  Ch.  Div.  642)  and  Aldis 
v.  London  Corporation  (80  L.  T.  Rep.  683; 
(1899)  2  Ch.  169)  followed. 

Held,  also,  that  the  defendants  did  not  bona  fide 
adjudicate  upon  the  matter,  and  that  their 
adjudication  was  not  binding. 

Gard  v.  Commissioners  of  Sewers  of  the  City  of 
London  (1885,  52  L.  T.  Rep.  827 ;  28  Ch.  Div. 
486)  and  Lynch  v.  Commissioners  of  Sewers  of 
the  City  of  London  (1886,  54  L.  T.  Rep.  699 ; 
32  Ch.  Div.  72)  followed. 

Pescod  v.  Westminster  Corporation  (93  L.  T.  Rep. 
160 ;  (1905)  2  Ch.  475)  distinguished. 

(a)  Reported  by  W.  Huktu  Bond,  Etq.,  Barriiter-at-Lrr, 


Witness  action. 

These  were  two  actions  brought  by  different 
plaintiffs  occupying  the  same  house  against  the 
Westminster  Corporation  for  an  injunction  to 
restrain  the  defendants  from  proceeding  under 
notices  to  treat  under  Michael  Angelo  Taylor's 
Act. 

The  plaintiffs  in  the  first  action,  Denman  and 
Co.  Limited,  were  wine  merchants  carrying  on 
business  in  Piccadilly,  and  were  the  Crown  lessees 
of  Denman  House,  Nos.  19  and  20,  Piccadilly,  and 
No  3,  Air- 8 tree t,  under  a  lease,  dated  the  9th  Nov. 
1903,  for  a  term  of  seventy,  nine  years,  at  a  rent 
of  9501.  per  annum. 

The  plaintiffs  in  the  second  action,  Cording  and 
Co.  Limited,  were  sublessees  of  Denman  and  Co., 
and  carried  on  the  business  of  waterproof  manu- 
facturers in  part  of  Denman  House. 

The  premises  consisted  of  (1)  a  basement,  which 
was  occupied  as  to  the  western  part  by  Denman 
and  Co.,  and  as  to  the  eastern  part  by  Cording 
and  Co. ;  (2)  two  shops  on  the  ground  floor,  the 
western  shop  being  occupied  by  Denman  and  Co , 
and  the  eastern  shop  by  Cording  and  Co. ;  (3)  a 
mezzanine  floor,  the  whole  of  which  was  occupied 
by  Cording  and  Co. 

The  remainder  of  the  house  was  either  in  the 
possession  of  Denman  and  Co.  or  under  their 
control. 

In  1903  the  London  County  Council  were 
desirous  of  widening  Piccadilly,  but,  as  they  had 
no  compulsory  powers  for  this  purpose,  the  fol- 
lowing agreements  were  entered  into : 

By  an  agreement  dated  the  26th  Oct.  1903,  and 
made  between  the  King  of  the  first  part,  the 
Commissioners  of  Woods  in  charge  of  the  land 
revenue  of  the  Crown  in  London  of  the  second 
part,  and  the  London  County  Council  of  the  third 
part,  reciting  that  the  London  County  Council 
proposed  to  widen  Piccadilly,  and  for  that  pur- 
pose  desired  to  acquire  (inter  alia)  a  strip  of 
land,  the  property  of  the  King,  on  the  north  side 
of  Piccadilly,  lying  between  Piccadilly- place  and 
Air-street,  it  was  agreed  that : 

(1)  The  London  County  Council  should  pay  the 
King  80,0001.  for  that  strip.  (2)  As  and  when  the 
commissioner  should  obtain  vacant  possession  of 
the  strip  he  should  give  notice  to  the  London 
County  Council  stating  that  the  agreement  could 
be  carried  out  quoad  the  strip.  (3)  In  any  caw 
in  which  in  the  commissioner's  opinion  it  should 
be  necessary  or  desirable  the  London  County 
Council  would  co-operate  in  the  compulsory 
acquisition  of  any  interests  that  it  might  be  found 
necessary  or  expedient  to  acquire  by  the  exercise 
of  compulsory  powers,  and  for  that  purpose 
would,  if  required  by  the  commissioner,  arrange 
with  the  Westminster  Corporation  to  put  in  force 
the  powers  of  Michael  Angelo  Taylor's  Act,  on 
the  funds  necessary  for  the  compulsory  acquisi- 
tion of  suoh  interests,  including  costs,  being  first 
deposited  with  the  London  County  Council  or 
secured  to  their  satisfaction.  (6)  On  payment  of 
the  consideration,  and  on  possession  being  given, 
the  London  County  Council  would  add  the  strip 
to  Piccadilly,  but  the  strip  would  not  be  con- 
veyed to  them,  but  should  remain  vested  in  the 
King. 

By  an  agreement  dated  the  4th  March  1904, 
and  made  between  the  King  of  the  first  part, 
the  commissioner  of  the  second  part,  and  the 
1  P.  and  R.  Syndicate  Limited  of  the  third  part,  it 
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was  agreed  that :  (1)  The  syndicate  should  deter- 
mine, cause,  and  procure  certain  Crown  leases 
then  vested  in  the  syndicate  to  he  surrendered  to 
the  King  as  from  the  10th  Oct.  1903  free  from 
underleases  and  under- tenancies,  and,  as  regards 
the  lease  of  Nos.  19  and  20,  Piccadilly,  should 
before  the  1st  Oct.  1904  provide  the  purchase 
money,  compensation;  and  costs  for  tne  com- 
pulsory acquisition  by  the  London  County 
Council  or  the  Westminster  Corporation  of 
that  portion  of  the  site  of  Nos.  19  and  20, 
Piccadilly,  coloured  light  red  .on  the  plan 
(the  strip  required  for  the  widening),  and 
forthwith  procure  the  surrender  of  so  much 
of  the  lease  as  related  to  such  portion ;  but  if 
the  syndicate  acquired  the  latter  Crown  lease  by 
agreement  they  would  cause  and  procure  its 
entire  surrender  as  aforesaid.  (2)  On  the  com- 
pletion of  the  surrenders  of  the  Crown  leases  or 
so  much  thereof  as  related  to  the  strip  as  pro- 
vided in  clause  1 ,  and  the  removal  of  the  buildings 
from  {inter  alia)  the  strip  as  thereinafter  pro- 
vided, the  commissioner  would  carry  out  the 
arrangement  already  made  between  him  and  the 
London  County  Council  for  adding  the  strip  to 
Piccadilly,  and  the  syndicate  would  make  no 
claim  in  respect  of  their  interest  therein.  (11) 
The  syndicate  should  pull  down  certain  buildings 
on  the  strip  and  on  the  land  in  the  rear  thereof. 
(12)  The  syndicate  should  erect  a  high-class 
hotel,  with  shops  on  the  ground  floor,  on  the 
land  in  the  rear  of  the  strip,  and  as  and  when 
they  should  obtain  possession  of  the  premises 
Nos.  19  and  20,  Piccadilly,  and  No.  3,  Air.  street, 
coloured  dark  red  on  the  plan  (the  portion  of 
the  plaintiffs'  premises  not  required  for  the 
widening),  should  immediately  pull  down  the 
building  then  existing  and  build  upon  it  new 
buildings  to  be  incorporated  and  used  as  part  of 
the  hotel.  (18)  As  soon  as  the  new  buildings 
were  erected  the  commissioner  would  grant  the 
syndicate  a  ninety  years'  lease  thereof  from  the 
10th  Oct.  1903.  subject  to  but  with  the  benefit  of 
the  leases  of  Nos.  19  and  20,  Piccadilly,  and  No.  3, 
Air- street,  if  such  leases  were  then  in  existence. 

By  an  agreement  dated  the  1st  June  1904,  and 
made  between  the  syndicate  of  the  one  part  and 
the  London  County  Council  of  the  other  part, 
reciting  the  agreements  of  the  26th  Oct  1903 
and  the  4th  March  1904,  and  reciting  that  the 
syndicate  had  acquired  all  the  Crown  leases  and 
other  interests  in  the  strip  and  the  rear  thereof, 
except    certain   unacquired    Crown   leases   and 
interests,  including  Nos.  19  and  20,  Piccadilly, 
and    No.  3,  Air-street,  and   reciting   that   the 
London  County  Council  had  entered  into  the 
agreement  of  the  26th  Oct  1903  with  a  view 
to    widening  Piccadilly  after  negotiations   and 
arrangements  with  the  syndicate,  and  upon  the 
faith,  that  the  syndicate  would  enter  into  the 
present  agreement,  it  was  agreed  that:  (1)  The 
syndicate  would  surrender  their  leasehold  interests 
in  the  strip  to  the  commissioner  so  as  to  merge 
them,  and:  would  use  their  best  endeavours  to 
acquire,  either  by  agreement  or  in  manner  pro- 
Tided  by  clause  2,  before   a   certain   date   the 
unacquired  interests,  and  would  surrender  the 
unacquired  interests  to  the  commissioner,  so  as 
to  merge  them,  in  order  that  possession  of  the 
atrip   might   be  given   to  the  London  Countv 
Council  pursuant  to  the  agreement  of  the  26th  Oct. 
1903.     (2)  If  the  syndicate  were  unable  to  acquire 
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the  unacquired  interests  by  agreement,  the 
London  County  Council  would  at  their  request 
arrange  with  the  Westminster  Corporation  to 
enforce  their  compulsory  powers,  the  syndicate 
first  depositing  70,0001.  with  the  London  County 
Council  or  securing  it  to  their  satisfaction. 
(3)  The  London  County  Council  would  procure 
the  surrender  to  the  commissioner  of  the  unac- 
quired interests  in  the  strip  when  acquired ;  and, 
in  the  event  of  the  London  County  Council  or 
the  Westminster  Corporation  acquiring  any  unac- 
quired interests  beyond  the  strip,  they  would 
assign  the  same  to  the  syndicate,  subject  to  the 
owner's  right  of  pre-emption  under  sect.  96  of 
Michael  Angelo  Taylor's  Act.  Moneys  payable 
by  the  owner  on  pre-emption  should  belong  to  the 
syndicate.  (4)  So  soon  as  all  the  unacquired 
interests  were  acquired  by  the  syndicate  or  the 
London  County  Council  or  the  Westminster  Cor- 
poration, the  syndicate  would  within  twelve 
calendar  months  demolish  and  dear  away  all  the 
existing  buildings  upon  the  strip  down  to  the 
level  of  the  pavement  in  front  thereof  (possession 
of  so  much  of  the  strip  as  should  have  been 
acquired  by  the  London  County  Counoil  or  the 
Westminster  Corporation  being  given  to  the 
syndicate  for  that  purpose),  in  order  that  the 
Crown  might  give  the  London  County  Council 
possession  of  the  strip  free  from  buildings. 
(5)  The  syndicate  would  pay  all  purchase  money, 
compensation,  or  costs  payable  by  the  London 
County  Counoil  or  the  We»tminster  Corporation 
in  consequence  of  the  exercise  of  the  compulsory 
powers,  and  all  costs  and  expenses  thereby  occa- 
sioned, and  would  indemnify  the  London  County 
Council  and  the  Westminster  Corporation  against 
all  claims,  demands,  actions,  suits,  proceedings, 
liability,  costs,  damages,  and  expenses  arising 
from  the  exercise  or  attempted  exercise  of  their 
compulsory  powers. 

By  an  agreement  dated  the  11th  July  1904,  and 
made  between  the  London  County  Council  of  the 
one  part  and  the  Westminster  Corporation  of  the 
other  part,  reciting  that  both  parties  were 
desirous  of  widening  Piccadilly  and  of  acquiring 
a  sufficient  easement  over  the  strip  for  this 
purpose,  and  reciting  the  agreements  of  the 
26th  Cot  1903  and  the  1st  June  1904,  it  was  agreed 
that:  (1)  The  Westminster  Corporation  would 
repay  to  the  London  County  Counoil  (inter  alia) 
one-fifth  of  the  80,0002.  purchase  money  for  the 
easement  over  the  strip.  (2)  The  Westminster 
Corporation  would,  at  the  request  of  the  London 
Countv  Counoil,  co-operate  in  the  compulsory 
acquisition  of  any  interest  that  it  might  be  found 
necessary  or  expedient  to  acquire  m  the  strip. 
(3)  The  Westminster  Corporation  would,  at  the 
like  request,  put  in  force  their  compulsory  powers 
for  the  acquisition  of  the  unacquired  interests  of 
the  syndicate,  or  any  such  interests,  or  any  part 
thereof,  and  would  deal  with  them  in  accordance 
with  the  agreement  of  the  1st  June  1904.  (4)  The 
London  County  Council  would  pay  all  purchase 
moneys,  compensation,  or  costs  payable  by  the 
Westminster  Corporation  in  consequence  of  the 
exercise  of  the  compulsory  powers,  and  the  costs 
and  expenses  thereby  occasioned,  and  would 
indemnify  the  Westminster  Corporation  against 
all  claims,  demands,  actions,  suits,  proceedings, 
liability,  costs,  damages,  and  expenses  arising 
from  the  exercise  or  attempted  exercise  of  their 
compulsory  powers. 
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By  an  agreement  dated  the  6th  Jane  1905,  and 
made  between  the  Piocadilly  Hotel  Limited 
(thereinafter  called  the  hotel  company)  of  the  one 
part  and  the  London  County  Council  of  the  other 
part,  being  supplemental  to  the  agreement  of  the 
1st  June  1904,  after  reciting  that  the  agreement 
of  the  1st  Jane  1904  and  the.  leasehold  interests 
of  the  syndicate  had  been  assigned  to  the  hotel 
company,  who  had  requested  the  London  County 
Council  to  arrange  with  the  Westminster  Corpora- 
tion to  put  in  force  such  powers  as  they  possessed 
under  Michael  Angelo  Taylor's  Act  for  the 
acquisition  (inter  alia)  of  the  unacquired  interest 
in  Nos.  19  and  20,  Piocadilly,  or  any  part  thereof, 
it  was  agreed  that,  subject  to  the  hotel  company 
depositing  or  securing  70,0002.  in  accordance  with, 
the  agreement  of  the  1st  Jane  1904,  that  agree- 
ment should  be  binding  on  the  London  County 
Council  and  the  hotel  company  in  the  same  way 
as  if  the  hotel  company  had  been  party  thereto 
instead  of  the  syndicate,  and  these  presents  should 
constitute  an  agreement  between  the  hotel  com- 
pany and  the  London  County  Council  on  the 
terms  of  that  agreement,  and,  in  addition  to  the 
obligations  imposed  by  clause  5  thereof,  the 
hotel  company  would  provide  all  purchase  money 
and  compensation  to  be  paid  or  to  be  lodged  in 
court  in  respect  of  interests  to  be  acquired,  and 
the  words  "and  expenses"  in  clause  5  should 
include  (inter  alia)  all  costs  and  expenses  incurred 
by  the  London  County  Council  or  the  West- 
minster Corporation  incident  to  the  settling  and 
serving  notices  to  treat,  negotiations  (whether' 
abortive  or  not)  following  thereon,  payments  into 
court,  applications  for  investment  or  payment  out, 
surveyors'  charges,  references  to  arbitration  for 
determining  purchase  money  and  compensation, 
investigation  of  title,  conveyances.,  and  deeds  to 
which  either  the  London  County  Council  or  the 
Westminster  Corporation  was  a  party,  and  all 
costs,  charges,  and  expenses  which  either  of  them 
had  to  pay  any  owner,  occupier,  or  other  person 
consequent  upon  any  notice  to  treat,  or  in  con- 
nection with  the  acquisition  of  the  unacquired 
interests. 

•  Michael  Angelo  Taylor's  Aot  (57  Geo.  3,  c.  xxix.) 
provides : 

Sect.  80.  It  shall  and  may  be  lawful  to  and  for  the 
commission  ere  or  trustees  or  other  persons  having  the 
control  of  the  pavements  of  any  parochial  or  other 
district  from  time  to  time  and  at  all  times  hereafter  to 
.  ' .  .  widen  any  of  the  streets  .  .  .  within  any 
parochial  or  other  district ;  .  .  .  and  if  any  houses, 
walls,  buildings,  lands,  tenements,  and  hereditaments,  or 
any  part  thereof,  shall  be  adjudged  by  the  »aid  com- 
missioners  or  tr  as  tees  or  other  persons  as  aforesaid  to 
project  int >,  obs tract,  or  prevent  them  from  eo  .  .  . 
widening  the  said  streets  .  .  .  and  that  the  posses- 
sion* occupation,  and  purchase  of  snob,  houses,  walls, 
buildings,  Unds,  and  hereditaments  .  .  .  f  jr  the 
purposes  aforesaid,  and  to  pay  for  the  same  suoh  sum 
or  sums  of  money  as  shall  be  agreed  upon  by  the  taid 
commissioners,  Ac,  and  the  owner  or  owners,  occupier 
or  occupiers  thereof  .  .  .  and  to  pnll  down,  use, 
sell,  or  dispose  of  suoh  houses,  walls,  and  buildings  and 
the  materials  thereof,  and  buy  the  sites  thereof,  and 
also  all  such  other  lands,  tenements,  or  hereditaments, 
or  so  maoh  thereof  as  the  said  commissioners  or,  &o , 
shall  th'nk  proper  into  the  said  streets. 

Sect.  96.  It  shall  and  may  be  lawful  to  and  for  the 
said  commissioners  or  trustees  or  other  persons  as  afore- 
said from  time  to  time  absolutely  to  sell  and  dispose  of 
all  or  any  of  the  freehold  or  leasehold  estates,  land, 


houses,  hereditaments,  and  premises  which  shall  han- 
aitsr  be  oonveyed  to  them  in  pursuance  of  this  Aot  or 
otherwise ;    provided  the  said   freehold  or  leasehold 
estates,  &o.,  so  purchased  are  first  offered  for  sale 
to  the  respective  person  or  persons  of  or  from  whom 
the  premises  respectively  were  purchased  by  or  on 
behalf  of  the  said  commissioners,  Ac. ;   and  if  such 
person   or    persons    respectively  shall   not    then  and 
thereupon  agree    ...    or  shall  refuse    ...    to 
purchase  the   same  respectively,  an  affidavit  shall  be 
made  and  sworn    ...    by  some  person  or  persons 
uninterested  in  the  eaid  freehold  or  leasehold  estates, 
&o.,  statiog  that  suoh  offer  was  made  by  or  on  behalf 
of  the  said  commissioners,  Ac.,  and  that  suoh  offer  was 
not  then  and  thereupon  agreed  to  or  was  refused    .    .    . 
and  that  such  affidavit  shall  in  all  courts  whatsoever 
be  sufficient  evidence  and  proof  that  such  offer  was 
made  and  was  not  agreed  to    .    .    .  and  in  ease  such 
person  or  persons  shall  be  desirous  of  repurchasing 
the  same,  and  he,  she,  or  they  and  the  said  com- 
missioners, Ac,  shall  differ  and  not  agree  with  respect 
to  the  price  thereof  then  the  price  or  prices  thereof  shall 
be  ascertained  by  a  jury     .     .     .     ;   and  the  money  to 
arise  by  the  sale  or  sales  whioh  may  be  made  by  the 
said  commissioners,  Ac,  of  such  freehold  or  leasehold 
estates,  Ac  ,  shall  be  applied  by  the  said  commissioners, 
Ac,  to  the  purposes  of  the  local  Aot  or  Acts  of  Parlia- 
ment relating  to  the  parochial  or  other  division  over 
the  pavements  whereof  they  shall  possess  a  control,  or 
to  the  purposes  of  this  Aot. 

The   farther  facts   are  f ally  set  oat  in  the 
judgment. 

Sir  Robert  Finlay,  KG.  and  B.  J.  Parker  for 
Denman  and  Go.  Limited.  —  There  are  three 
grounds  for  attacking  the  notice  to  treat. 
First,  there  is  nothing  to  show  that  the  land 
mentioned  in  the  notice  is  necessary  for  the 
widening  of  Piccadilly;  secondly,  the  notice  to 
treat  is  bad  because  the  27ft.  that  is  wanted  for 
the  widening  would  not  interfere  with  the  house 
as  a  house;  and  thirdly,  the  notice  to  treat  is 
also  bad  because  the  London  County  Council  got 
the  city  council  to  put  in  force  their  powers  under 
Michael  Angelo  Taylor's  Act,  and  the  Act  was 
invoked  for  a  purpose  for  which  it  was  not  in- 
tended. By  the  agreement  of  the  1st  Jane  1904 
it  is  provided  that,  if  the  city  council  exercise 
their  powers  under  Michael  Angelo  Taylor's  Act, 
the  syndicate,  and  not  the  London  County  Council, 
shall  provide  the  compensation  payable  in  conse- 
quence of  the  exercise  of  these  powers,  and  the 
London  County  Council  shall  hand  over  the  land 
thus  acquired,  and  which  is  not  required  for  the 
widening,  to  the  syndicate  for  the  purposes  of 
their  hotel.  The  adjudication  was  sent  to  the 
city  council  and  passed  by  them  in  exactly  the 
form  submitted  by  the  London  County  Council 
and  was  not  a  proper  adjudication,  and,  with 
regard  to  the  back  part  of  the  plaintiffs'  pre- 
mises, was  for  an  ulterior  motive,  and  not  for  the 
purpose  of  the  widening.  In  Thomas  ▼.  Daw 
(1866,  15  L.  T.  Rep.  200;  L.  Hep.  2  Ch.  1)  Lord 
ChelmBford,  affirming  the  decision  of  Kinderaley, 
Y.C.,  held  that  the  commissioners  were  not 
entitled  without  the  plaintiff's  consent  to  take 
the  whole  of  his  land.  The  city  council  have  no 
power  to  adjudicate  that  the  possession  of  the 
whole  piece  of  land  is  necessary  for  the  purpose 
of  the  improvement  when  they  only  intend  to  use 
a  small  part  of  it  for  that  purpose : 

Oard  v.  Commissioners  of  Sewers  of  the  Cify  of 
London,  1885,  52  L.  T.  Rep.  827 ;  28  Ch.  Dir. 
486; 
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Lynch  v.  Commissioners  of  Sewers  of  the  City  of 
London,  1886,  54  L.  T.  Rep.  699  ;  32  Ch.  Div. 
72. 

If  the  landowner  desires  to  retain  part  of  his 
house,  the  local  authority  cannot  insist  on  taking 
the  whole  unless  the  remainder  would  be  useless 
to  him : 

Teuliere  v.  Vestry  of  St.  Mary  Abbotts,  Kensington, 
1885,  53  L.  T.  Rep.  422 ;  30  Ch.  Div.  642. 

This  is  so  even  though  the  removal  of  the  part 
actually  required  would  destroy  the  identity  of 
the  house  as  a  house : 

Aldis  v.  London  Corporation,  80  L.  T.  Rep.  683 ; 
(1899)  2  Ch.  169 . 

Sects.  80  and  82  of  the  Act  give  the  local  authority 
power  to  purchase  and  take  compulsorily  part 
only  of  a  house  or  building  where  the  facts  estab- 
lish that  Buch  a  taking  will  not  involve  a  sub- 
stantial alteration  in  the  character  and  condition 
thereof,  but  they  may  be  compelled  by  the  owner 
to  take  the  whole  if  what  remains  can  no  longer 
be  occupied  as  the  kind  of  building  it  was  before : 

Gordon  v.  Vestry  of  8t.  Mary  Abbotts,  Kensington, 
71  L.  T.  Rep.  196  ;  (1894)  2  Q.  B.  742  ; 

Gibbon  v.  Vestry  of  the  Parish  of  Paddington,  83 
L.  T.  Rep.  136 ;  (1900)  2  Ch.  794. 

The  evidence  shows  that  there  is  no  architectural 
difficulty  in  taking  down  the  south  side  of  the 
house,  and  that  what  remains  will  be  quite  suffi- 
cient for  the  plaintiff  to  carry  on  his  business. 
They  also  referred  to 

Parry  v.  Metropolitan  Borough  of  Hammersmith, 
1904,  21  Times  L.  Rep.  56. 

Buckmaster,  K.C.  and  T.  T.  Methold  for  the  de- 
fendants.— The  building  which  would  be  left,  after 
the  portion  which  is  required  for  the  widening  was 
taken  off,  would  not  be  a  house  and  would  not  be 
suitable  for  any  trade.  Where  it  is  necessary 
under  Michael  Angelo  Taylor's  Act  to  take  more 
land  than  is  actually  wanted  for  the  improvement, 
the  local  authority  is  authorised  to  make  agree- 
ments as  regards  the  disposal  of  surplus  lands : 

Pescod  v.  Westminster  Corporation,  93  L.  T.  Rep* 
160 ;  (1905)  2  Ch.  475. 

I  submit  that  there  can  be  no  distinction  between 
the  powers  of  the  London  County  Council  or  the 
city  council  in  the  case  where  the  owner  wants 
to  sell  part  only  and  where  he  wants  to  sell  the 
whole : 

Teuliere  v.  Vestry  of  8t.  Maty  Abbotts,  Kensington, 
1885,  53  L.  T.  Rep.  422  ;  30  Ch.  Div.  642  ; 

Thomas  v.  Daw,  1866,  15  L.  T.  Rep.  200 ;  L.  Rep.  2 
Ch.  1. 

The  question  of  what  the  owner  is  willing  to  do 
cannot  affect  the  Act.  There  would  be  no  finality 
if  you  left  it  in  the  hands  of  the  person  on  whom 
you  serve  the  notice  to  treat  to  say  whether  you 
are  to  take  the  whole  or  only  part.  All  the 
tenants  must  be  served  with  a  notice  to  treat,  and 
in  this  case  you  might  have  two  or  three  different 
opinions  as  to  how  much  ought  to  be  taken.  As 
a  matter  of  dictum  it  was  laid  down  in  Gordon  v. 
Vestry  of  St.  Mary  Aobotts,  Kensington  (71  L.  T. 
Rep.  196 ;  (1894)  2  Q.  B.  742)  that  a  house  is 
primd  facie  a  unit  incapable  of  division,  and  that 
the  vestry  could  take  part  of  the  house  only  when 
that  part  was  sepaipble  from  the  house  so  that  it 
could  be  removed  without  destroying  the  house  as 
a  house.    I  submit  it  is  impossible  in  this  case  to 


make  the  improvement  without  taking  the  whole 
of  the  house.    They  also  referred  to 

Thompson  v.  Hammersmith  Corporation,  94  L.  T. 
Rep.  135  ;  (1906)  1  Ch.  299. 

Sir  Robert  Finlay,  K.C.  in  reply. — In  this  case 
there  was  no  proper  adjudication.  The  city 
council  never  did  adjudicate ;  the  London  County 
Council  sent  them  the  form  of  adjudication  and 
the  city  council  passed  it.  I  submit  that  that 
was  not  an  adjudication.  The  question  as  to 
the  agreements  and  the  adjudication  was  not 
argued  in  Pescod  v.  Westminster  Corporation 
(93  L.  T.  Rep.  160 ;  (1905)  2  Ch.  475),  and  there 
is  only  a  slight  reference  to  them  in  the  judg- 
ment. 

Buckley,  J. — I  will  take  the  case  of  Cording 
and  Co.  Limited  v.  Westminster  Corporation 
now,  and  will  give  judgment  in  both  actions  at 
the  same  time. 

Gore-Browne,  K.C.  and  Ashton  Cross  for 
Cording  and  Co.  Limited. — I  adopt  the  argu- 
ment of  the  plaintiffs  in  the  last  case.  As  to 
the  adjudication,  it  was  bad  because  one  of  the 
body  who  sat  on  the  improvement  committee  and 
adjudicated  was  a  party  interested,  and  the 
presence  of  a  person  having  a  bias  is  sufficient  to 
vitiate  the  proceedings : 

Beg.  v.  London  County  Council,  66  L.  T.  Rep.  168 ; 
(1892)  1  Q.  B.  190. 

In  a  case  where  the  building  was  occupied  by 
two  or  three  different  persons,  and  the  freeholder 
said  take  the  whole  and  the  leaseholders  wanted 
to  retain  part,  I  submit  there  would  be  no  diffi- 
culty, as  the  local  authority  would  become  the 
freeholder  in  reversion  subject  to  the  lease. 

Buckmaster,  K.C.  and  T>  T.  Methold  for  the 
defendants. — The  fee  simple  here  is  in  the  Crown, 
and  we  cannot  serve  the  Crown  with  a  notice  to 
treat.  If  the  plaintiffs'  contention  is  right,  that 
will  prevent  me  getting  any  interest  in  the 
house,  and  from  carrying  out  my  improvements. 
[Buckley,  J.— Could  they  purchase  the  interest 
of  some  and  not  of  others,  and  then  leave  the 
house  standing  P]  I  submit  not,  because  they 
can  only  acquire  the  house  for  the  purpose  of 
widening. 

Gore-Browne,  K.C.  in  reply. 

T.  JET.  Attwater  held  a  watching  brief  for  the 

hotel  company.  OmJiOm.  vrdt. 

Feb.  7.  —  Bucklby,  J.  read  the  following 
judgment:— On  the  north  side  of  Piccadilly,  a 
short  distance  west  of  Piccadillv-  circus,  is  a 
block  of  land  bounded  by  Piccadilly,  Air-street, 
Regent-street,  and  Piccadilly-place.  The  free- 
hold is  in  the  Crown.  The  plaintiffs  in  the 
first  action,  Denman  and  Co.  Limited,  are  the 
Crown  lessees  of  Denman  House,  Nos.  19  and  20, 
Piccadilly,  which  stands  at  the  south-east  corner 
of  this  block,  with  a  frontage  of  44ft.  6in.  to 
.  Piccadilly  and  a  depth  of  about  57ft.  up  to  Air- 
street.  Denman  House  is  an  important  building, 
which  was  erected  by  the  plaintiffs,  Denman  and 
Co.,  two  or  three  years  ago  under  a  building 
agreement  with  the  Crown  at  a  cost  of  25,0001. 
The  lease  is  dated  the  9th  Nov.  1903,  at  a  rent  6f 
9502.  a  year,  and  their  term  extends  to  the 
10th  Oct.  1982.  Denman  and  Co.  occupy  the 
shop  in  the  western  half  of  Denman  House  and 
some  other  part  of  the  premises.    The  plaintiffs 
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in  the  second  actios.  Cording  and  Co.  Limited 
are  under-lessees  of  Denman,  and  occupy  the  shop 
in  the  eastern  half  of  the  house  and  some  portion 
of  the  basement  and  the  whole  of  the  mezzanine 
floor.  They  pay  a  rent  of  1200L  a  year.  Their 
tenure  is  for  seventy- nine  years  less  one  day  from 
the  10th  Oct.  1903  as  to  the  principal  part,  and 
for  twenty-one  years  from  the  10th  Oct.  1903  as 
to  the  rest  of  their  portion  of  the  premises. 
Both  plaintiffs  have  carried  on  business  upon  this 
site  for  many  years  past — Denman  for  more  than 
fifty  years  and  Cording  for  more  than  thirty 
years.  The  premises  are  of  great  importance  to 
them  by  reason  of  the  fact  that  the  site  is  for 
their  purposes  one  of  the  best  in  London,  and 
that  they  have  long  carried  on  business  there. 
The  London  County  Council  and  the  defendants, 
the  city  of  Westminster,  have  in  contemplation 
a  public  improvement — namely,  the  widening  of 
Piccadilly,  by  throwing  into  the  street  a  strip 
which,  at  the  eastern  end  of  Denman  House,  will 
be  of  a  width  not  exceeding  (as  near  as  may  be) 
27ft.,  and  which  may  be  not  more  than  25ft., 
diminishing  towards  the  western  end  of  the  house. 
There  is  no  question  but  that  the  defendants  are 
entitled  to  use  their  powers  under  Michael  Angelo 
Taylor's  Aot  for  the  purpose  of  acquiring  such 
land  as  is  necessary  for  this  purpose.  On  the 
10th  June  1905  the  defendants  served  upon  Den- 
man and  Co.  and  on  the  26th  June  on  Cording  ane 
Co.  notices  to  treat  for  their  interests  in  the  whole 
of  Denman  House.  The  question  in  these  actione 
is  whether  these  notices  are  valid.  Thesa,are 
also  sub-lessees  under  Denman  and  Co.  of  some 
other  portions  of  Denman  House.  No  notice  to 
treat  has  yet  been  served  upon  them.  They  hold 
for  short  terms,  and  Denman  and  Co.  state  that 
they  are  in  a  position  to  control  them  all.  The 
St.  James'  Hall  and  Restaurant  occupied  a  large 
part  of  the  block  in  question.  By  their  demoli- 
tion and  the  demolition  of  the  bulk  of  the  sur- 
rounding buildings  an  opportunity  has  been 
afforded  of  erecting  a  large  block  of  new 
property.  The  ground  is  now  in  process  of 
being  cleared.  A  syndicate  was  formed,  and 
their  successors,  the  Piccadilly  Hotel  Company 
Limited,  are  desirous  of  erecting  upon  the  whole 
block  of  land  a  large  hotel,  and  they  hold  an 
agreement  from  the  Crown  for  a  lease  of  the 
whole  block,  but  subject,  as  regards  Denman 
House,  to  Denman's  existing  lease  of  the  9th  Nov. 
1903.  The  hotel  company  are  desirous  of  obtain- 
ing possession  of  Denman  House,  pulling  it  down, 
and  extending  their  hotel  over  so  much  of  its 
site  as  is  not  thrown  into  the  widening  of  Pioca- 
dilly.  The  plaintiffs  in  the  actions,  on  the  other 
hand,  are  desirous  of  retaining  so  much  of  the 
property  comprised  in  Denman's  lease  as  is  not 
required  for  the  widening  of  the  street    The 

S arsons  other  than  the  lessees  and  sub-lessees  of 
enman  House  interested  in  the  matter  are  four 
in  number — viz.,  the  Crown,  the  London  County 
Council,  the  city  of  Westminster,  and  the  syndi- 
cate, including  in  the  latter  their  successors  in 
title,  the  Piccadilly  Hotel  Company  Limited. 
These  parties  have  entered  into  agreements,  the 
short  effect  of  which  I  proceed  to  state.  The 
Crown  has  entered  into  two  agreements— -the 
one  with  the  London  County  Council  and  the 
other  with  the  syndicate,  dated  respectively  the 
26th  Oct  1903  and  the  4th  March  1904.  These 
effect  two  arrangements— viz.,  first,  an  arrange* 


ment  for  the  use  of  the  statutory  powers  of 
Michael  Angelo  Taylor's  Aot  for  the  acquisition 
of  the  strip  of  land  which  is  required  to  be  thrown 
into  Piccadilly  and  the  grant  by  the  Crown  to 
the  London  County  Council  of  an  easement  over 
that  strip  for  the  purpose  of  the  proposed  widen- 
ing of  the  thoroughfare;  and,  secondly,  an 
agreement  for  a  grant  by  the  Crown  to  the  syndi- 
cate of  a  lease  of  the  rest  of  the  block  (that  is  to 
say,  the  whole  block,  lees  the  strip  which  is  to  be 
thrown  into  the  street),  but,  as  regards  Denman 
House,  subject  to  Denman's  lease,  and  there  is  an 
obligation  in  the  syndicate  to  erect  upon  the 
block  a  bigh-class  hotel  at  a  cost  of  200,0001 
As  regards  Nos.  19  and  20,  Piccadilly,  the  follow, 
ing  provisions  are  material.  The  land  to  be 
thrown  into  the  street  is  coloured  light  red.  The 
rest  of  the  site  of  Nob.  19  and  20,  Piccadilly,  is 
coloured  dark  red.  It  is  then  provided  that  the 
syndicate  shall  pull  down  the  buildings  standing 
on  the  land  coloured  light  red,  other  than  Nos. 
19  and  20,  Piccadilly,  or  so  much  of  Nos.  19 
and  20,  Piccadilly,  the  leases  of  which  shall  not 
for  the  time  being  have  been  acquired  or  sur- 
rendered, and  shall  erect  upon  the  said  premises, 
other  than  the  sites  of  Nos.  19  and  20,  Piccadilly 
(or  so  much  of  the  dark  red  the  leases  of 
which  shall  not  for  the  time  being  have  been 
surrendered),  new  buildings,  and  shall,  upon  the 
expiration  or  sooner  determination  of  Denman's 
lease  of  Nos.  19  and  20,  Piccadilly,  pull  down 
Denman  House  "  upon  so  much  of  the  site  thereof 
of  Which  they  shall  have  obtained  possession,'1 
and  shall  build  upon  it  new  buildings  to  be  incor- 
porated with  the  hotel.  I  call  pointed  attention 
to  the  fact  that  arte.  1, 12,  and  18  of  this  agree- 
ment of  the  4th  March  1904  discriminate  between 
the  portions  of  Denman  House  which  are  respec- 
tively coloured  light  red  (being  part  of  the  strip) 
and  dark  red  (being  back  land  lying  beyond  the 
limits  of  the  widened  thoroughfare),  and,  in  fact 
contemplate  that,  so  far  as  compulsory  powers 
are  concerned,  some  part  of  Denman  House  may 
be  within  and  other  part  without  those  powers. 
The  syndicate  have  acquired  the  ground  leases  of 
a  large  part  of  the  premises  upon  the  block. 
They  contract  to  surrender  to  the  Crown  these 
leases  and  any  further  like  leases  which  they 
may  acquire.  The  Crown  is  not  a  party  to  any 
arrangement  by  which  any  part  of  Denman's 
leasehold  property  is  to  be  acquired  otherwise 
than  by  agreement,  except  so  far  as  it  is  to 
be  acquired  for  the  purpose  of  the  strip.  On  the 
contrary,  art  4  of  the  agreement  of  the  26th 
Oct  1903  contemplates  that  any  back  land— by 
which  I  mean  any  land  lying  beyond  the  limits 
of  the  widened  street — will  be  retained  by  the 
Crown,  and  the  Crown  are  to  have  facilities  for 
carrying  out  building  operations  upon  it  and  are 
to  be  provided  with  temporary  bridges  or  ways 
for  the  purpose  of  access  to  it  while  the  widening 
is  in  progress.  As  between  the  London  County 
Council,  the  city  of  Westminster,  and  the  hotel 
company,  the  contractual  rights  are  determined 
by  three  further  agreements,  dated  respectively 
the  1st  June  1904,  the  11th  July  1904,  and  the 
6th  June  1905.  The  short  effect  of  these  is  as 
follows :  First,  as  regards  the  strip,  the  syndicate 
are  to  acquire  the  leasehold  interests  in  it  and 
surrender  them,  and  thus  enable  the  Crown  to 
grant  the  easement  which  is  required  for  widening 
the    street.      The  powers   of  Michael    Angelo 
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Taylor's  Act  are  to  be  used  as  a  means  towards 
that  end.  Secondly,  the  syndicate  are  to  acquire, 
either  by  agreement  or  in  default  of  agreement 
before  a  certain  date  then  by  use  of  the  powers 
under  Michael  Angelo  Taylor's  Act,  what  are  called 
the  "  unacquired  interests."  Of  these  the  interest 
material  for  the  present  purpose  is  Denman's 
term  of  years  in  No*.  19  and  20,  Piccadilly. 
The  London  County  Council  contract  that  they 
will,  at  the  request  of  the  syndicate,  arrange  with 
the  city  of  Westminster  to  put  in  force  the 
powers  which  that  city  may  possess  for  the  acqui- 
sition of  the  unacquired  interests.  These  interests 
when  acquired  are  to  be  assigned  to  the  syndi- 
cate subject  to  the  rights  of  pre-emption  which 
the  Act  creates.  Thirdly,  when  all  the  unac- 
quired interests  have  been  acquired,  the  syndicate 
are  to  demolish  the  buildings,  including  Denman 
House.  Fourthly,  the  city  council  of  Westminster 
contract,  and  pointedly  by  two  separate  articles 
as  regards  the  strip  and  the  back  land  respectively, 
that  they  will  at  the  request  of  the  council— (a) 
use  their  statutory  powers  to  acquire  the  land 
the  subject  of  the  required  easement,  and  (b)  use 
their  statutory  powers  to  acquire  the  unacquired 
interests,  including  Denman's  leasehold,  and,  when 
thev  have  acquired  that  property,  will  deal  with 
it  by  assignment  to  the  syndicate  in  manner 
above  mentioned.  Fifthly,  the  London  County 
Council  are  to  indemnify  the  city  of  Westminster, 
and  the  syndicate  are  to  indemnify  the  London 
County  Council  against  all  purchase  money,  costs, 
and  so  on,  incurred  in  using  the  powers  under 
Michael  Angelo  Taylor's  Act.  In  the  schedule  to 
each  of  these  three  agreements  Denman's  lease 
is  specifically  mentioned  as  a  property  which  is 
to  be  acquired,  and  the  last  of  the  three,  that  of 
the  6th  June  1905!  recites,  as  the  fact  was,  that 
the  hotel  company  had  requested  the  London 
County  Council  to  use  their  statutory  powers  to 
acquire  {inter  alia)  that  property.  The  land  to  be 
acquired  for  widening  and  the  land  to  be  acquired 
at  the  request  of  the  syndicate  are  pointedly  dis- 
criminated in  art.  3  of  the  agreement  of  the  1st 
June  1904,  and  in  arts.  2  and  3  of  the  agreement  of 
thellth  July  1904.  At  thispoint  I  pause  to  ask  what 
was  the  purpose  of  providing  that  any  powers  of 
Michael  Angelo  Taylor's  Aot  should  be  put  in 
force  at  the  request  of  the  syndicate.    For  the 

Sublic  purpose  of  widening  the  thoroughfare,  the 
efendants  owed  the  public  duty  of  doing  what 
was  necessary  to  acquire  all  such  land  as  was 
necessary  for  this  purpose.  There  was  no  room 
for  any  request  to  be  made  by  the  syndicate  or 
the  hotel  company  as  a  preliminary  to  the  local 
authority  acquiring  what  was  necessary  for  that 
purpose.  But  if  the  provisions  as  to  request 
were  addressed  to  the  case  of  land  which  was  not 
wanted  for  the  purpose  of  the  widening,  they 
become  intelligible.  In  any  other  case  tbey  are 
surplusage.  Land  necessary  to  be  acquired  for 
the  purpose  of  the  widening  would  include  not 
only  that  which  was  actually  to  be  thrown  into  | 
the  street,  but  that  which,  having  regard  to  the 
circumstances  of  the  case,  it  was  necessary  to 
acquire  in  addition,  and  which  would  be  surplus 
land  to  be  dealt  with  as  provided  by  the  Aot.  No 
request  by  the  syndicate  could  be  wanted  or 
admissible  to  move  the  local  authority  to  acquire 
all  such  land.  These  agreements,  I  think,  intend 
a  contract  by  the  local  authority  that  they  will, 
at  the  request  of  the  syndicate,  use  their  statutory 


authority  for  the  purpose  of  acquiring  other  and 
additional  land  for  the  purpose  of  throwing  it 
into  that  which,  under  the  bargain  with  the  syndi- 
cate, was  to  be  the  subject  of  a  new  Crown  lease 
in  their  favour  for  the  purposes  of  the  hotel. 
These  contracts  having   been  executed,  Messrs. 
Ashurst  and  Co.,  acting  for  the  hotel  company, 
wrote  on  the  9th  March  1905  to  the  London 
County  Council,  referring  them  to  the  agreement 
of  the  1st  June  1904,  and  stating  that  the  hotel 
company  desired  to  have  the  powers  of  the  Act 
to  acquire  the  interests  in  (inter  alia)  Denman 
House  put  into  force  at   the  earliest  possible 
moment.    Accordingly,  on  the  31st  March  1905 
the  London  County  Council  wrote  to  the  defen- 
dants, asking  them  to  put  in  force,  on  behalf 
and  at  the  cost  of  the  London  County  Council, 
their  compulsory  powers  in  respect  of  (inter  alia) 
Nob.  19  and  20,  Piccadilly,  and  suggesting  that 
the  council's  solicitor  and  the  council's  valuer,  Mr. 
Andrew  Young,  should  be  appointed  to  act  for 
the  defendants  in  the  matter.     They  inclosed 
with  their  letter  copies  of  the  formal  resolution 
which    they   desired    to   have  passed.    On  the 
6th  April  1905  the  Westminster  City  Council 
passed    the    resolution    in    exactly    the    form 
submitted    by    the    London    County    Council. 
They    were    invited    to    pass    that    resolution 
because   they   had  contracted  to    pass   it.     In 
my  opinion   they  passed   it  because  they  had 
contracted   to    pass   it,     I    find    no    evidence 
that  they  exercised  any  independent  judgment  of 
their  own  in  the  matter.    There  has  been  called 
for  the  defendants  no  one  who  represented  either 
the  defendants  or  the  London  County  Council  in 
the  matter  to  say  that  the  defendants  had  exercised 
any  such  judgment.    Mr.  Andrew  Young,  who 
was  called,  disclaimed  responsibility.   He  actually 
said  that  he  did  not  think  it  singular  that  the 
local  authority  should  agree  by  the  exercise  of 
the  powers  of  Michael  Angelo  Taylor's  Aot  to 
get  this  land  for  the  syndicate ;  it  is,  he  said,  a 
common  thing  to  do.    I  am  startled  and  shocked 
at    this    statement.     The   local    authority   are 
intrusted   with    statutory   powers,   to    be  used 
bond  fide  for   the    statutory  purpose,  and  for 
none  other.     They  have  no  right   to  seek  to 
reduce  the  expense  to  the  ratepayers  by  strain- 
ing  their   powers   in   the   interest   of   persons 
who  desire  to  acquire  the  adjacent  land  from 
those  who  are  the  owners  of  it.    The  language 
of  sect.  80  of  the  Aot  is  that,  if  any  houses, 
walls,  buildings,  &c.,  or  any  part  thereof  shall  be 
"  adjudged  "  and  so  on.    The  defendants  were  in 
this  matter  exercising  a   power  in   its  nature 
judicial.    They  were  bound  to  form  an  honest 
judgment,  after  consideration  of  all  the  facts  of 
the  case  such  as  I  shall  have  to  detail  presently, 
whether  the  whole  of  Denman  House  or  any  part 
thereof  was,  or  was  not,  necessary  to  be  acquired 
bond  fide  for  the  purpose  of  widening  Piccadilly. 
Their  duty  was  to  arrive  at  an  honest  decision  in 
the  matter,  in  the  sense  that,  after  considering 
the  facts,  they  ought  to  have  said  whether  they 
bond  fide  believed  that  the  entirety  or  any  and 
what   part  of    the  property   was   wanted — not 
necessarily  for  the  purpose  of  throwing  it  into 
the  thoroughfare,  but  bond  fide  for  the  purpose 
of  carrying  out  the  widening  of  the  thorough- 
fare.   If  they  have  not  accepted  the  responsi- 
bility of   such   a   decision,  and   in  that  sense 
arrived  at  an  honest  adjudication,  their  decision 
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is  not  binding.    That  was  decided  in   Gard  v. 
Commissioners  of  Sewers  of  the  City  of  London 
(1885,  52  L.  T.  Rep.  827 ;  28  Oh.  Div.  486)  and 
Lynch  v.  Commissioners  of8ewer*  of  the  City  of 
London  (1886,  54  L.  T.  Rep.  699 ;  32  Oh.  Div. 
72).    In  my  opinion  the  defendants  did  not  so 
consider  and  adjudicate  upon  the  matter,  and 
their  adjudication  is  not  binding.    I  go  on  to 
consider  whether,  upon  the  facts  of  the  case,  this 
house  was  such    as   that   the  defendants,  who 
unquestionably  were  entitled  to  take  part  of  it, 
were  entitled  to  take  the  whole.    The  building, 
as  I  have  said,  was  of  a  depth  of  57ft.    The  strip 
will  take  off  something  less  than  an  average  of 
27ft.  in  the  front,  leaving  a  depth  of  30ft.    The 
plaintiffs  say  that  this  reduced  depth  will  allow 
of  premises  suitable  for  their    businesses,  and 
that  they  desire  to  retain  that  30ft.  and   the 
building  upon  it,  and  not  to  be  dispossessed  of 
the  site  which  is  to  them  of  so  great  value.    As 
matter  of  construction,  the  building  may  be  said 
to  consist  of  two  moieties,  the  line  of   division 
between   which    is,    strangely    enough,    almost 
coincident  with  the  line  of  the  proposed  new 
frontage  in  Piccadilly.     The  building  and  its 
floors  are  carried  upon  steel  girders  and  steel 
joists.    In  the  centre  of  the  back  moiety  of  the 
building  is  what  is  practically  a  tower  of  brick- 
work,   composed   of   four   wails    inclosing   the 
staircase  and  lift.     The  southern  wall  of  this 
tower  falls  just  north  of  the  proposed  new  line  of 
frontage.     From  this  central  tower  there  run 
steel  joists,  east  and  west  from  the  tower  to  the 
external  walls,  and  on  the  eastern  part  of  the 
back    moiety  some  steel  joists  run  north  and 
south  fiom  the  first-mentioned  steel  joists  to  the 
north    wall.     This   system    of    joists   is    self- 
contained  in  the  back  moiety  of  the  house.    The 
front  moiety,  which  would  be  the  part  to  be 
demolished,  has  a  central  pillar  near  the  front 
wall  which  supports  a  long  girder  running  east 
and  west  right  across  the  building.    The  system 
of  joists  in  this  front  moiety  of  the  house  runs 
north  and  south  from  the  south  wall  to  this 
girder  and  from  this  girder  to  the  girders  first 
above  described,  which  run  east  and  west  from 
the  central  tower  to  the  outer  walls.    The  exist- 
ence of  the  central  tower  in  the  back  moiety  of 
the  house  gives  that  moiety  such  a  stability  as 
that  there  is  no  practical  difficulty  in  demolish- 
ing the  front  part  of  the  house,  leaving  the 
back  half  standing.    The  building   is   built  in 
cement,  which  gives  it  large  additional  strength. 
The  defendants'  plans  for  widening  the  street 
include  a  canting  off  of  the  south-east  angle  of 
the  building.    This  will  create  some  difficulty. 
One  stanchion  in  particular,  in  Air- street,  being 
one  of  a  series  which  support   a  long   girder 
running  at  the  level  of  the  floor  of  the  mezzanine 
story  through  the  length  of  the  building  from 
north  to  south,  will  have  to  be  removed.  To  allow 
of  the  removal  of  this  stanchion  it  will  be  neces- 
sary to  replace  it  by  another  stanchion  lying 
rather  more   to  the  north.    Further,  the  con- 
struction of  the  building,  as  regards  some  of  the 
short  joists  at  this  point,  and  as  regards  an  arch 
which  is  turned  over  the  windows  above  the  mezza- 
nine floor,  will  require  some  readjustment,  and 
it  will,  of  course,  be  necessary  to  put  a  new  front 
or  south  wall  to  the   reduced   Duilding.      The 
line  of  that  wall  would  be  substantially  the  line 
of  the  southern  wall  of  the  staircase  tower,  but 


really  a  little  south  of  it.    The  short  result  of  the 
facts  is  that  upon  the  30ft.  of  depth  which  are 
not  wanted  for  the  widening  there  is  no  difficulty 
in  preserving,  with  a  certain  amount  of  recon- 
struction, so  much  of  the  building  as  stands  on 
that  30ft    I  may  add  that  there  is  an  existing 
entrance  in  Air-street,  at  the  north-east  corner, 
which  would  be  available  to  give  access  during 
the  alterations.    In  Teuliere  v.  St.  Mary  Abbotts, 
Kensington  (1885,  53  L.  T.  Rep.  422  ;  30  Oh.  Div. 
642)  and  Aldis  v.  London  Corporation  (80  L.  T. 
Rep.  683 ;  (1899)  2  Oh.  169)  there  is  authority  for 
saying  that,  where  the  landowner  desires  to  retain 
part,  the  local  authority  cannot  insist  on  taking 
the  whole  unless  the  remainder  will  be  useless. 
There  is,  however,  great  difficulty  in  saying  that 
the  power  of  the  local  authority  is  to  be  deter- 
mined by   ascertaining  ex  post  facto  what  the 
landowner  desires,  and  the  more  so  if  the  owner 
who  expresses  the  wish  is  a  limited  owner.    One 
limited  owner  might  take  one  view  and  another 
another  view.    The  freeholder  might  wish  the 
whole  to  be  taken ;  the  leaseholder  might  wish  to 
keep  part.    Upon  this  part  of  the  case  I  do  not 
rest  my  decision  upon  any  principle  to  be  deduced 
from  those  oases,  to  the  effect  that  the  power  of 
the  local  authority  is  measured  by  the  wish  of  the 
owner.    But  I  think  that  the  attitude  which  the 
owner  takes  up  is  not  to  be  disregarded.    The 
question  to  be  decided  is  whether  that  which  will 
be  left  will  be  a  house.    If  the  owner  whose 
estate  is  in  possession  is  desirous  of  doing  upon 
his  own  land  such  work,  by  way  of  shoring  and 
reconstruction,  as  that  that  which  will  be  left  will 
be  a  house,  I  think  regard  ought  to  be  had  to 
that  fact.    Under  such  circumstances  the  local 
authority  in  demolishing  part  will  be  leaving  that 
which,  having  regard  to  the  acts  which  the  owner 
desires  to  do,  will  be  a  house  available  for  him  as 
a  house.    In  every  case  where  part  of  a  house  is 
demolished  (say  a  porch  or  a  cellar)  some  recon- 
struction will  be  required.    The  question  cannot, 
therefore,  I  think,  be  answered  by  saying  that  the 
thing  left  will  require  some  reconstruction  before 
it  will  be  complete  as  a  house.    The  question  is 
one  of  degree.  Will  there  be  so  much  left  as  that 
a  house  will  be  left  P    In  answering  that  question 
regard  is,  I  think,  to  be  given  to  the  fact  that  the 
owner  is  willing  to  do  what  is  necessary  to  make 
that  which  remains  an  effectual  house.    To  my 
mind  the  question  in  these  cases  is  one  of  fact, 
and  largely  one  of   degree.     If  the  projected 
widening  were  such  as  to  take  18in.  off  the  frontage 
of  a  house  60ft  deep,  it  would,  I  think,  be  falla- 
cious to  argue  that,  inasmuch  as  it  would  be 
necessary  to  pull  down  the  front  wall,  that  which 
was  left  would  not  be  a  house,  even  when  the 
owner  whose  estate  is  in  possession  is  minded  to 
erect  a  new  front  wall.    Upon  the  facts  of  this 
case  I  arrive  at  the  conclusion  that  the  local 
authority  are  not  here  entitled  to  take  more  than 
is  wanted  for  the  widening  of  the  street,  and  that 
the  30ft  depth  which  will  remain  after  the  widening 
is  not  wanted,  but  is  a  building  which  can  be  and 
ought  to  be  left  as  a  house  which  the  plaintiffs, 
who  are  its  owners,  desire  to  retain,  and  from 
which  the  defendants  have  no  right  to  dispossess 
them  for  the  purpose  of  putting  the  hotel  com- 
pany into    possession.      As    regards    Pescod  v. 
Westminster  Corporation  (93  L.  T.    Hep.  160; 
(1905)  2  Oh.  475),  the  relevant  facts  were  different, 
and  consequently  the  decision  was  different.    I 
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find  it  unnecessary  to  express  an  opinion  upon 
the  argument  which  Mr.  Gore- Browne  addressed 
to  me  upon  the  question  whether  the  local  autho- 
rity can,  tinder  this  Act,  acquire  some  only  of  the 
several  interests  in  the  premises  which  go  to 
make  np  the  fee  simple.  It  is,  I  think,  a  question 
of  difficulty,  and  I  keep  my  mind  open  upon  it 
until  it  shall  be  necessary  to  decide  it.  I  think 
the  plaintiffs  are  entitled  to  injunctions  to  restrain 
the  defendants  from  proceeding  upon  the  notices 
to  treat.  I  grant  those  injunctions  and  order  the 
defendants  to  pay  the  costs  of  the  actions.  There 
will,  of  course,  be  a  separate  judgment  in  each 
action. 

Solicitors  for  Denman  and  Co.  Limited, 
Hollams,  Bone,  Coward,  and  Hawhsley. 

Solicitors  for  Cording  and  Co.  Limited,  VaUance 
and  Vallance. 

Solicitor  for  the  defendants,  W.  A.  Blaxland. 

Solicitors  for  the  hotel  company,  Ashurst, 
Morris,  Crisp,  and  Co. 


KING'S  BENCH  DIVISION. 

Monday,  Dec.  11, 1905. 

(Before   Lord  Alverstone,    C.J.,   Lawrance 

and  Ridley,  JJ.) 

Whitehaven  Harbour  Commissioners  (apps.) 
v.  Whitehaven  Union  (resps.).  (a) 

Bating — Special    exemption— Education     rate — 

Liability  to  pay. 

In  1894  an  urban  district  with  certain  portions  of 
a  rural  district  was  created  by  charter  a  muni- 
cipal borough.  By  a  scheme  made  in  the  same 
year  under  the  Municipal  Corporations  Act 
1882  it  was  provided  that  the  portions  of  harbour 
property  which  were  situated  in  the  rural 
district  "shall  not  in  the  future  pay  to  the 
borough,  or  be  assessable  for  any  rates  or 
charges  {not  being  the  water  rate  hereinafter 
mentioned)  at  a  higher  rate  of  assessment  in  the 
pound  than  at  present — that  is  to  say,  3d.  in  the 
pound  per  annum  (exclusive  of  the  rate  for  the 
relief  of  the   poor  and    the  other  charges  at 

•  present  collected  with  the  poor  rate  within  the 
urban  district) — so  long  as  the  said  harbour  shall 
out  of  its  own  revenues  pay,  as  at  present,  for  its 
own  lighting,  cleansing,  and  repairing  of  public 

-  roads,  ways,  and  places  in  the  said  harbour." 
Before  the  grant  of  the  charter  the  harbour 
property  in  the  rural  district  contributed  through 
the  poor  rate  to  the  expenses  of  the  school  attend- 
ance committee,  and  since  the  charter  they  con- 
tinued to  be  assessed  to  rates  for  the  relief  of 
the  poor,  but  the  amount  claimed  for  the  poor 
rate  did  not  include  anything  for  expenses 
incurred  in  respect  of  elementary  education  in 
the  borough. 

Held,  that  these  portions  of  the  harbour  property 
were  not  exempt  from  paying  a  rate  for  the 
expenses  of  the  Education  Act  1902  levied  by 
the  corporation  of  Whitehaven  as  local  education 
authority,  although  such  rate  was  bd.  in  the 
pound. 

Case  stated  by  quarter  sessions  on  an  appeal  by 
the  appellants  against  a  rate  or  assessment  made 
by  the  overseers  of  the  poor  of  the  parish  of 
Whitehaven. 

t  (a)  Reported  by  W.  Di  B,  Hirbebt,  Esq.,  Berrlater-et-Lew.   • 


In  a  rate  made  for  the  relief  of  the  poor  by  the 
overseers  of  the  parish  of  Whitehaven,  in  the 
Whitehaven  Union,  on  the  4th  June  1903,  the 
appellants  were  rated  as  occupiers  of  certain 
hereditaments  situate  in  the  municipal  borough 
of  Whitehaven  (hereinafter  called  the  M  borough"). 

The  Nos.  2789  and  2790  in  the  poor  rate  include 
that  portion  of  the  harbour  property  which  was 
outside  the  urban  area  of  the  town  of  Whitehaven 
prior  to  incorporation,  and  was  brought  within 
that  area  on  incorporation. 

The  poor  rate  of  the  4th  June  1903  was  levied 
in  respect  of  the  above  numbers  on  the  rateable 
values  shown  in  the  schedule  hereto  at  2s.  8(2.  in 
the  pound. 

This  2s.  Bd.  comprised  (inter  alia)  the  borough 
rate,  which  included  the  following : 

For  free  library    Id. 

For  education  Sd. 

For  joint  burial  committee 4f  d. 

For  other  purposes  2±d. 

Is.  Id. 
The  overseers  demanded  the  rate  in  full,  but, 
by  arrangement  between  the  harbour  commis- 
sioners and  the  overseers,  the  following  allowances 
were  made — viz. :  Id.  for  free  library  rate  and 
lid.,  part  of  the  2Jd.  levied  for  other  purposes ; 
%d.  being  the  cost  of  collection  of  the  poor  rate  by 
the  overseers. 

The  total  rate  of  that  portion  of  the 
harbour  property  included  in  No.  2789 
amounted  t> 

The  agreed  allowance*  of  Id.  and  lid. 
amounted  to  

Making  the  amount  claimed    

The  harbour  commissioners  refused  to 
pay  the  5d.  in  respect  of  education,  amount- 
ing  to 

And  have  paid  instead  of  the  £39  19*. 
the  sum  of 


£43    6  8 

£3     7  8 

£39  19  0 

£6  15  5 

£83    3  7 


The  total  rate  of  that  portion  of  the 
harbour  property  included  in  No.  2790  =    £384    0     0 

The  agreed  allowances  of  Id.  and  ljd. 
amounted  to  £30    0    0 

Making1  the  amount  claimed    £354    0    0 

The  harbour  commissioners  refused  to 
pay  the  5d.  in  respect  of  education,  amount- 
ing to £60    0    0 

And  hare  paid  instead  of  £354  the  sum 
of £294    0    0 

The  overseers  contend  that  the  harbour  com- 
missioners are  liable  for  the  new  education  rate, 
and  were  not  entitled  to  deduct  the  61.  lbs.  bd. 
and  602. 

The  harbour  commissioners  contend  that  they 
are  not  liable  for  the  new  education  rate,  and 
were  therefore  entitled  to  make  the  deduction. 

The  assessment  No.  1275  in  the  schedule  includes 
a  portion  of  the  harbour  commissioners'  property 
which  is  adjacent  to  or  forms  part  of  the  harbour, 
but  was  within  the  urban  area  of  the  town  of 
Whitehaven  prior  to  incorporation,  and  there  is 
no  dispute  as  to  the  rating  of  this  portion  of 
the  harbour,  the  demands  for  which  have  been 
paid  in  full. 

The  limits  of  the  borough  comprise  the  area 
of  the  Parliamentary  borough  of  Whitehaven 
as  defined    in  ached.  O  of  the   Parliamentary 
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Boundaries  Act  1892  (2  &  3  Will.  4,  o.  14), 
including  the  foreshore  adjoining  that  area  and 
the  whole  of  the  harbour  of  Whitehaven  as 
defined  by  the  Acts  relating  to  the  harbour,  all 
in  the  county  of  Cumberland,  and  also  two  small 
triangular  pieces  of  land,  one  being  on  the  extreme 
north  and  another  on  the  extreme  south  of  the 
Parliamentary  borough. 

These  two  pieces  of  land  were  added  to  the 
borough  by  the  Whitehaven  Corporation  Act 
1899  (s.  24,  sched.  2,  to  the  Act). 

By  sect.  4  of  the  Whitehaven  Town  and 
Harbour  (Incorporation)  Act  1885  the  expression 
"  the  harbour  "  in  that  Act,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to 
suoh  construction,  means  the  port  and  harbour 
of  Whitehaven,  and  all  docks,  quays,  piers,  walls, 
buildings,  lands,  pioperty,  houses,  offices,  sheds, 
tramways,  railways,  buoys,  and  moorings  con- 
nected therewith ;  and  also  the  railways  Nos.  1 
and  2  authorised  by  the  Whitehaven  Dock  and 
Harbour  Act  1871,  together  with  all  stations, 
sidings,  signals,  signal  stations  and  boxes  con- 
nected with  such  railways,  and  also  any  additions 
to  and  improvements  in  the  harbour  from  time  to 
time  made  by  the  trustees. 

The  borough  was  created  a  municipal  borough 
by  virtue  of  a  charter  of  incorporation  granted  on 
the  11th  July  1894,  and  the  Municipal  Corpora- 
tions Acts  were  extended  to  the  municipal  borough 
so  created,  subject  as  regards  the  port  and 
harbour  of  Whitehaven  and  its  railways  and  other 
appurtenances  (hereinafter  referred  to  as  "the 
harbour")  and  also  subject  as  regards  other 
matters  to  the  special  provisions  relative  to  the 
harbour  and  such  matters  as  are  contained  in  the 
soheme  settled  by  the  Committee  of  the  Privy 
Council  under  and  pursuant  to  the  Municipal 
Corporations  Act  1882,  and  entitled  "  The  Borough 
and  Harbour  of  Whitehaven  Scheme  1894," 
which  scheme  is  hereinafter  referred  to  as  "  the 
scheme." 

Prior  to  the  grant  of  the  charter  of  incorpora- 
tion a  small  portion  of  the  harbour  of  White- 
haven was  within  the  Whitehaven  Urban  District, 
the  remainder  of  the  harbour  being  within  the 
Whitehaven  Rural  District. 

The  town  and  harbour  of  Whitehaven  were 
under  and  by  virtue  of  the  local  and  other  Acts 
of  Parliament  (particulars  of  which  are  set  forth 
in  the  third  schedule  to  the  Boheme,  and  are  herein- 
after referred  to  as  "  The  Whitehaven  Town  and 
Harbour  Acts")  governed,  both  for  municipal 
and  for  certain  sanitary  purposes,  by  a  body  of 
trustees  incorporated  under  the  name  of  ''The 
Trustees  of  the  Town  and  Harbour  of  White- 
haven "  under  and  by  virtue  of  the  Whitehaven 
Town  and  Harbour  (Incorporation)  Act  1885,  and 
the  town  and  the  harbour  were  both  administered 
by  such  trustees  as  one  board. 

Prior  to  the  grant  of  the  charter  the  trustees 
were  assessed  in  respect  of  so  much  of  their 
harbour  property  as  was  situated  in  the  White- 
haven Urban  District  by  the  overseers  of 
the  poor  of  the  township  of  Whitehaven  and 
by  the  overseers  of  the  poor  of  the  town- 
ship of  Preston  Quarter  to  the  poor  rates 
levied  in  such  townships  respectively  by  the 
respective  overseers.  They  were  also  assessed  in 
respect  of  suoh  property  to  the  general  district 
rates  made  by  themselves  as  the  urban  sanitary 
authority  of  the  Whitehaven   Urban   District. 


Prior  to  the  grant  of  the  charter  the  trustees 
were  also  assessed  in  respect  of  so  much  of  their 
harbour  property  as  was  situated  in  that  portion 
of  the  townsnip  of  Whitehaven  which  was  within 
the  Whitehaven  Rural  District  to  rates  levied  for 
the  relief  of  the  poor  and  for  sanitary  purposes 
by  the  overseers  of  such  township,  and  were 
assessed  in  respect  of  so  much  of  their  harbour 
property  as  was  situated  in  that  portion  of  the 
township  of  Preston  Quarter  which  was  within 
the  rural  district  to  rates  levied  for  the  relief  of 
the  poor  and  for  sanitary  purposes  by  the  over- 
seers of  the  last- mentioned  township. 

There  has  never  been  a  school  Doard  elected 
under  the  Elementary  Education  Acts  for  either 
of  the  townships  of  Whitehaven  and  Preston 
Quarter,  although  prior  to  the  grant  of  the  charter 
of  incorporation  a  poll  was  demanded  and  taken 
on  the  question  of  a  school  board  for  the  town  of 
Whitehaven,  and  the  ratepayers  declined  to  have 
one,  the  proposal  having  been  beaten  by  a  large 
majority.  Prior  to  the  grant  of  the  charter  of 
incorporation  the  guardians  of  the  Whitehaven 
Union  (within  which  the  townships  were  included) 
appointed  annually  a  school  attendance  committee 
under  sect.  7  of  the  Elementary  Education  Act 
1876,  and  the  school  attendance  committee 
employed  a  clerk  and  attendance  officer  for  the 
purposes  of  carrying  out  a  portion  of  the  then 
Elementary  Education  Acts  in  connection  with 
the  townships  of  Whitehaven  and  Preston 
Quarter,  amongst  other  townships  and  parishes. 
The  expenses  incurred  by  the  school  attendance 
committee  were  from  time  to  time,  pursuant  to 
sect.  31  of  the  Elementary  Education  Act  1876, 
paid  out  of  a  fund  raised  out  of  the  poor  rate  of 
the  townships  or  parishes  in  which  the  committee 
acted  for  the  purposes  of  the  Act  according  to 
the  rateable  value  of  each  parish  or  township. 
So  much  of  the  expenses  of  the  committee  as  was 
chargeable  on  the  townships  of  Whitehaven  and 
Preston  Quarter  respectively  was  paid  out  of  the 
poor  rates  levied  by  the  overseers  of  the  said 
townships  respectively.  The  trustees  of  the  town 
and  harbour  of  Whitehaven,  in  respect  of  so  much 
of  their  property  as  was  within  the  townships  of 
Whitehaven  and  Preston  Quarter  respectively, 
were  from  time  to  time  down  to  the  grant  of  the 
charter  of  incorporation  rated  by  the  overseers  of 
the  townships  respectively,  and  paid  or  contri- 
buted to  the  expenses  of  the  school  attendance 
committee  as  part  of  the  poor  rates  levied  within 
the  townships  respectively.  The  average  amount 
so  paid  for  the  two  years  prior  to  the  grant  of  the 
charter  of  incorporation  was  about  one- fifth  of  a 
Id.  in  the  pound,  whereas  the  new  education  rate 
'  appealed  against  is  W.  in  the  pound. 

Subsequently  to  the  grant  of  the  charter  and 
down  to  the  year  1896  the  appellants  have  been 
assessed  in  respect  of  their  harbour  property  to 
rates  made  for  the  relief  of  the  poor  in  White- 
haven by  the  overseers  of  suoh  township,  and 
since  the  year  1896,  when  the  township  of  White- 
haven was  extended  by  the  inclusion  therein  of 
part  of  the  township  of  Preston  Quarter  and  then 
became  the  parish  of  Whitehaven,  the  appellants 
have  been  assessed  in  respect  of  their  harbour 
property  to  rates  made  for  the  relief  of  the  poor 
in  the  parish  of  Whitehaven  by  the  overseers  of 
such  parish,  and  since  the  grant  of  the  charter 
the  appellants  have  been  assessed  in  respect  of 
their  harbour  property  to  general  district  rates 
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made  by  the  corporation  of  the  borough  of 
Whitehaven  subject  to  the  limitations  prescribed 
by  art.  27  of  the  scheme. 

By  art.  3  of  the  scheme  it  is  provided  that  the 
borough  shall  be  placed  for  all  sanitary  purposes 
(except  as  in  the  scheme  mentioned)  within  the 
jurisdiction  of  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  or  Whitehaven  (hereinafter 
called  "  the  corporation  ")»  acting  by  the  council 
of  the  borough,  and  shall  constitute  the  district  of 
such  sanitary  authority  acting  as  such.  Provided 
always  that  the  corporation  shaB  not  have  any 
jurisdiction  with  regard  to  the  making,  con- 
struction, management,  and  control  of  roads  and 
ways,  and  the  lighting  thereof  in  and  over  the 
harbour. 

By  art.  4  the  trustees,  from  and  after  the  com- 
mencement of  the  scheme,  were  as  a  corporate 
body  abolished  and  dissolved  and  their  district 
thenceforth  ceased  to  exist.  And  by  art  5  of  the 
aforesaid  scheme  the  harbour  and  the  adjacent 
portion  of  the  Parliamentary  borough  of  White- 
haven ceased  to  form  part  of  and  were  wholly 
withdrawn  from  the  jurisdiction  of  the  rural 
sanitary  district  of  the  Whitehaven  Union,  and 
the  guardians  of  the  Whitehaven  Union,  acting 
as  the  Whitehaven  rural  sanitary  authority, 
ceased  to  be  the  sanitary  authority  for  the 
harbour  and  for  the  adjacent  portion  of  the 
Parliamentary  borough,  or  for  either  of  them,  or 
for  any  part  thereof. 

By  art.  6  it  is  provided  that 

From  and  altar  the  oommenoement  of  the  soheme  there 
shall  for  all  the  purposes  of  the  Whitehaven  Town  and 
Harbour  Acts  and  of  this  scheme  effecting  or  relating 
to  the  said  harbour  be  a  body  corporate  under  the  name 
of  "  The  Whitehaven  Harbour  Commissioners  "  [herein- 
before and  hereinafter  referred  to  as  "  the  appellants  "], 
who  by  that  name  shall  have  perpetual  snooession  and  a 
oommon  seal  (distinctive  from  that  of  the  corporation), 
with  power  to  sue  and  be  sued  in  their  corporate  name, 
and  to  purchase,  take,  hold,  and  dispose  of  lands  and 
other  property. 

Bj  art.  14  it  is  (inter  alia)  provided  that 

All  property  noir  vested  in  the  trustees  as  such  corpo- 
rate body  as  aforessid  for  harbour  purposes,  together 
with  the  jorisdiotion,  powers,  and  duties  of  the  trustees 
relative  to  the  said  harbour,  shall  vest  in  the  said  harbour 
commissioners  and  be  held,  applied,  and  exercised  for  the 
purposes  of  the  said  harbour. 

The  property  which  under  this  clause  is  vested, 
or  intended  to  be  vested,  in  the  harbour  commis- 
sioners includes  the  hereditaments  in  respect  of 
which  the  appellants  are  rated  and  assessed  in  and 
by  the  rate  of  the  4th  June  1903. 

By  art.  19  it  is  provided  that 

With  respect  to  suoh  of  the  Whitehaven  Town  and 
Harbour  Acts  and  suoh  parts  thereof  as  relate  to  the 
eaid  harbour,  the  said  harbour  commissioners  shall 
(save  in  the  partioulars  next  hereinafter  mentioned)  be 
eubstitated  for  the  trustees  a  suoh  ootpoiats  body  as 
aforesaid,  and  shall  (subject  to  the  other  provisions  of 
this  scheme  and  save  as  aforesaid)  have  and  exercise  and 
be  subject  to  all  the  rights,  property,  powers,  autho- 
rities, privileges,  duties,  and  liabilities  vested  in,  devolv- 
ing upon,  or  exeroiseable  by  or  enforceable  against  the 
trustees  in  respect  of  any  acts,  matters,  and  things 
which  by  the  said  Aots  lastly  before  referred  to,  or  suoh 
parts  of  them  as  aforesaid,  are  appointed  or  required  to 
be  done  relative  to  the  said  harbour  or  otherwise  rela- 
tive to  the  said  harbour,  but  as  regards  the  sanitary 
jurisdiction  over  the  said  harbour  the  corporation  (save  as 

Mao.  Cab.— Yol.  XXII. 


in  this  scheme  otherwise  provided)  shall  alone  have  and 
exercise  exclusively  of  the  said  harbour  commissioners 
and  also  exclusively  of  the  rural  sanitary  authority  the 
rights,  powers,  duties,  and  authorities  which  under  the 
Public  Health  Aots  and  any  Act  amending  or  extending 
the  same  are  ordinarily  exercisable  by  a  municipal  cor- 
poration acting  as  the  urban  sanitary  authority. 

By  sect  22  it  is  provided  that 

All  the  rights,  interests,  powers,  property,  obligations, 
and  liabilities  whatsoever  of  the  trustees  acting  as  the 
urban  sanitary  authority  of  the  town  of  Whitehaven  and 
of  the  Whitehaven  rural  sanitary  authority  in  respect  of 
the  said  adjaoent  portions  of  the  said  Parliamentary 
borough  and  in  respect  of  the  said  harbour  under  or  by 
virtue  of  the  following  Aots,  vis.,  the  Public  Health  Aots 
and  any  Act  amending  or  extending  the  same  and  any  of 
the  Whitehaven  Town  and  Harbour  Acts  or  any  (if  any) 
other  local  or  general  Act  for  sanitary  purposes  the 
same  or  similar  to  those  of  the  aforesaid  Aofes,exoept  as 
hereinafter  mentioned,  shall  be  transferred  to,  vested  in, 
devolve  upon,  and  be  exercisable  by,  and  enforceable 
against  the  corporation  acting  by  the  oounoil  as  the 
sanitary  authority  of  the  borough. 

By  art  23  it  is  provided  that 

Nothing  in  this  scheme  shall  take  away,  limit,  or 
prejudioe  the  powers,  rights,  and  duties  of  the  said 
harbour  commissioners  under  the  Whitehaven  Town  and 
Harbour  Aots  with  respect  to  the  lighting,  watching, 
and  repairing  of  the  said  harbour,  or  of  the  roads,  ways, 
wharves,  and  railways  within  and  belonging  to  the  same. 

By  art  27  it  is  provided  (inter  alia)  that 


In  making,  ssesssfag,  and  levying  general  district 
rates  and  other  sanitary  rates  within  and  for  the  borough, 
suoh  district  rate  and  other  rates  upon  tithes,  lands,  and 
other  property  in  the  said  adjacent  portion  of  the  said 
Parliamentary  borough  which  under  the  Public  Health 
Aots  and  the  Acts  amending  or  extending  the  same  are 
directed  to  be  ssseonod  in  the  proportion  of  one-fourth 
only  of  their  net  annual  value  shall  be  and  oontinue  to 
be  ssseonod  in  the  proportion  of  one-fourth  only  of  their 
net  annual  value,  and  the  said  harbour  or  the  premises 
therein  shall  not  in  the  future  pay  to  the  borough  or  be 
ssssBBsnla  for  any  rates  or  charges  (not  being  the  water 
rate  heremafter  mentioned)  at  a  higher  rate  of  assess- 
meat  in  the  pound  than  at  present— -that  is  to  say,  3d. 
in  the  pound  per  annum  (exclusive  of  the  rate  for  the 
relief  of  the  poor  and  the  other  oharges  at  present  col- 
lected with  the  poor  rate  within  the  urban  district) — so 
long  as  the  said  harbour  shall  out  of  its  own  revenues 
pay,  as  at  present,  for  its  own  lighting,  cleansing,  and 
repairing  of  public  roads,  ways,  and  places  in  the  said 
harbour,  but  the  said  adjaoent  portion  of  the  said 
Parliamentary  borough  (excluding  the  said  harbour) 
shall  (except  in  respect  of  the  said  principal  and  interest 
of  the  loans  referred  to  in  clause  26  hereof)  be  assessable 
in  the  future  for  all  borough  rates  to  the  full  extent  and 
pay  the  full  rates  to  the  borough,  and  all  dwelling- 
houses  and  other  property  as  denned  and  made  rateable 
by  sect  20  of  the  Whitehaven  Waterworks  Aot  1849 
and  sect  17  of  the  Whitehaven  Waterworks  Aot  1864 
which  are  situated  within  the  limits  of  the  said  harbour 
and  the  said  adjaoent  portion  of  the  said  Parlia- 
mentary borough  and  the  premises  in  or  belonging 
thereto  respectively  shall  in  the  future  pay  the  full 
water  rats  to  be  leviable  by  the  corporation  without 
prejudioe  always  to  the  provisions  contained  in  the  said 
clause. 

Subsequently  to  the  grant  of  the  charter  of 
incorporation  and  down  to  the  oommenoement  of 
the  operation  of  the  Education  Aot  1902  the 
corporation  appointed  a  school  attendance 
committee  under  sect  7  of  the  Elementary 
Education   Aot   1876,  and  the  expenses  of  the 
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committee  and  their  officers  were  charged  upon 
the  borough  fund  or  borough  rate  under  sect.  31 
of  the  Elementary  Education  Act  1876.  Precepts 
to  levy  the  amounts  required  for  the  borough 
rate  were  from  time  to  time  issued  by  the 
corporation  to  the  overseers  of  the  township  of 
Whitehaven  and  Preston  Quarter  respectively  or, 
after  the  extension  of  the.  township  of  White- 
haven so  as  to  include  the  whole  of  the  borough 
of  Whitehaven,  to  the  overseers  of  W  hitehaven, 
and  the  amounts  specified  in  the  precepts  (which 
averaged  in  the  years  subsequent  to  the  grant  of 
the  charter  of  incorporation  down  to  the  com- 
mencement of  the.  Elementary  Education  Act 
1902  about  halfpenny  in  the  pound)  were  raised 
by  the  overseers  to  whom  they  were  addressed  as 
part  of  the  poor  rates  made  by  them  from  time 
to  time.  In  collecting  the  poor  rates  from  the 
appellants  the  overseers  charged  them  the  full 
rate  in  respect  of  so  much  of  their  property  as  was 
within  the  area  of  the  urban  sanitary  authority 
of  Whitehaven  prior  to  the  grant  of  incorporation, 
but,  in  respect  of  so  much  of  it  as  was  outside  the 
area  of  the  urban  sanitary  authority  of  White- 
haven prior  to  the  grant  of  incorporation  and 
was  brought  in  by  such  grant,  the  overseers  made 
the  agreed  deductions  set  out  above,  and  the 
amount  claimed  by  the  overseers  for  poor  rate 
did  not  include  anything  for  expenses  incurred  in 
respect  of  elementary  education  in  the  borough 
of  Whitehaven. 

The  respondents  contend  that  it  was  a 
mistake  and  erroneous  in  point  of  law  not  to 
include  in  the  poor  rate  the  amount  which  the 
harbour  commissioners  should  have  contributed 
towards  the  expenses  of  elementary  education  in 
the  borough. 

The  appellants  have  since  the  creation  of  the 
borough  continued  to  pay  and  at  the  date  of  the 
rate,  the  4th  June  1 903,  paid  and  were  liable  to 
pay  out  of  their  revenues  for  the  lighting, 
cleansing,  and  repairing  immediately  prior  to  the 
commencement  of  the  scheme.  That  is  to  say, 
the  appellants  for  that  portion  of  their  property 
which  was  in  the  area  of  the  rural  district 
council  before  the  grant  of  incorporation,  but 
was  included  in  the  urban  area  of  the  borough  of 
Whitehaven  by  that  grant,  pay  to  the  borough  of 
Whitehaven  for  sanitary  and  general  district 
rates  a  sum  of  3d.  in  the  pound  on  the  assessable 
value,  and,  in  addition,  they  pay  to  the  overseers 
of  the  poor  the  poor  rate  minus  the  amount 
charged  for  elementary  educational  purposes,  for 
the  free  library  rate,  and  for  other  purposes, 
except  the  cost  of  collection  of  the  poor  rate,  and 
in  respect  of  their  property  which  was  in  the 
urban  area  of  Whitehaven  prior  to  the  grant  of 
incorporation  they  pay  all  the  rates  paid  by 
occupiers;  that  is,  to  the  corporation  they  pay 
sanitary  and  general  district  rates,  including  the 
expenses  of  lighting  and  paving,  and  to  the  over- 
seers the  poor  rate  and  all  payments  collected 
therewith.  The  expenses  of  the  appellants  for 
lighting,  cleansing,  and  repairing  the  public 
roads,  ways,  and  places  in  the  harbour  during  the 
year  which  ended  the  31st  March  1903  amounted 
to  S08Z.  6«.  3d.  During  the  year  prior  to  the 
creation  of  the  borough  the  expenses  of  the 
trustees  of  the  town  and  harbour  of  Whitehaven 
in  lighting,  cleansing,  and  repairing  public  roads, 
ways,  and  places  within  the  harbour  amounted 
to  6467.  4*. 


The  borough  of  Whitehaven  has  a  population 
of  over  10,000,  and  the  corporation  is  therefore 
the  local  educational  authority  in  the  borough  for 
the  purposes  of  Part  3  of  the  ^Education  Act  1901 
By  sect.  18,  sub-sect;  1,  of  the  Education  Act  the 
expenses  of  the  corporation  under  that  Act  shall, 
so  far  as  not  otherwise  provided  for,  be  paid  out 
of  the  borough  fund  or  rate,  and  the  rate  of  the 
4th  June  1903  includes  an  amount  of  5d.  in  the 
pound  which  the  overseers  of  the  poor  of  the 
parish  of  Whitehaven  have  levied  in  order  to 
satisfy  a  precept  served  upon  them  by  the 
corporation,  acting  as  the  local  educational 
authority  of  the  borough,  in  respect  of  expenses 
incurred  or  to  be  incurred  by  the  corporation 
under  the  Education  Act  1902. 

The  appellants  contend  that  they  are  by  reason 
of  such  inclusion  assessed  in  respect  of  their 
hereditaments  at  a  higher  rate  of  assessment 
than  that  of  3d.  in  the  pound  per  annum 
(exclusive  of  the  rate  levied  for  the  relief  of  the 
poor  in  the  borough  of  Whitehaven,  and  of  the 
other  charges  which  at  the  date  of  the  com- 
mencement of  the  aforesaid  scheme  were  collected 
with  the  poor  rate  within  the  Whitehaven 
Urban  District). 

On  behalf  of  the  appellants  it  was  contended 
that,  having  regard  to  the  provisions  of  art.  27 
of  the  scheme,  they  were  not  liable  to  pay  in 
respect  of  their  harbour  property  so  much  of 
the  rate  of  the  4th  June  1903  as  is  levied  or 
made  to  satisfy  the  precept  of  the  corporation 
acting  as  the  local  education  authority  of  the 
borough;  that  no  charges  under  the  Education 
Act  1902  were  collected  with  the  poor  rate  at  the 
date  of  the  scheme;  that  the  expenses  of  the 
school  attendance  committee  referred  to  in  this 
case  were  not  charges  collected  with  the  poor  rate 
within  the  Whitehaven  Urban  District  at  the 
date  of  the  scheme ;  that  the  appellants  were  not 
liable  to  pay  to  the  borough  and  were  not 
assessable  for  any  rates  or  charges  (not  being 
the  water  rate  mentioned  in  art.  27  of  the  scheme) 
at  a  higher  rate  of  assessment  in  the  pound  than 
that  of  3d.  in  the  pound  per  annum  upon  the 
value  of  their  rateable  property  (exclusive  of  the 
rate  for  the  relief  of  the  poor,  and  the  other 
charges  at  the  date  of  the  scheme  collected  with 
the  poor  rate  within  the  Whitehaven  Urban 
District). 

On  behalf  of  the  respondents  it  was  contended: 
(a)  That  at  the  date  of  the  scheme  made  when 
the  charter  of  incorporation  was  granted  the 
expenses  under  the  Elementary  Education  Acts 
were  included  among  the  charges  then  collected 
with  the  poor  rate  within  the  urban  district  within 
the  meaning  of  art  27  of  the  scheme  ;  (6)  that 
the  expenses  under  the  Elementary  Education  Acts 
are  now,  by  virtue  of  the  Education  Act  1902, 
raised  in  the  borough  of  Whitehaven  by  the 
corporation  of  the  borough  by  means  of  a 
borough  rate  levied  with  or  as  part  of  the  poor 
rate ;  (c)  that  the  limitation  to  a  rate  of  assess- 
ment at  3d.  in  the  pound  imposed  by  art.  27 
of  the  scheme  does  not  apply  to  the  rate 
for  expenses  of  elementary  education  made  under 
the  Education  Act  1902,  because  those  expenses 
formed  part  of  the  charges  collected  with  the 
poor  rate  within  the  urban  district  at  the  date  oc 
the  scheme  ;  (d)  that  the  limitation  to  a  rate  of 
assessment  of  3d.  in  the  pound  applies  only  to 
the  general  district  rate  or  to  other  sanitary 
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rates  ;  (e)  that  the  limitation  cannot  apply  to  a 
rate  made  under  an  Aot  passed  after  the  date  of 
the  scheme. 

The  question  for  the  opinion  of  the  court  is : 
Are  the  appellants  liable  to  pay  to  the  borough 
such  portion  of  any  rates  assessed  upon  their 
hereditaments  at  a  higher  rate  of  assessment 
than  3d.  in  the  pound  per  annum  as  are  in  excess 
of  such  rate  of  3d.  in  the  pound  if  such  excess  is 
levied  to  meet  expenses  incurred  by  the  corpora- 
tion under  the  Education  Act  1902  ? 

R.  Cunningham  Glen  for  the  appellants. 

Byde  for  the  respondents. 

Lord  Alverstonb,  C.  J. — This  case  is  certainly 
one  of  difficulty,  and  one  can  never  be  sure  that 
one  has  arrived  at  a  right  conclusion  when  it 
depends  on  the  construction  of  a  sentence  some- 
what obscure  as   to   its   meaning,  and   people 
dealing   with  such  a   clause    may   very  likely 
take   different  opinions  as   to   what  it  means, 
and    give  equally  good  reasons  for  taking  the 
one  view  or  the  other.    But  I  think,  as  a  guide 
to  this  clause,  one  must  look  at  the  whole  scope 
of  this  order.    Certain  portions  of  the  harbour 
which  were  outside  the  borough  were  about  to  be 
incorporated.    Their  condition  at  that  time  has 
been  very  clearly  stated  by  Mr.  Glen  and  Mr. 
Byde.    They  were  part  of  a  rural  district.    They 
contributed  to  such  rates  as  the  rural  authorities 
would  be  able  to  levy.  They  might  become  liable  to 
pay  rates  in  respect  of  education.   I  use  a  general 
term.    If  there  was  no  school  board  there  would 
be  such  rates  as  were  necessary  to  defray  the 
expenses    of  a   school    attendance   committee, 
and  they  would   pay  these  rates  through  the 
medium  of  the  poor  rate,  either  as  a  part  of  the 
poor  rate  or  collected  with  the  poor  rate.    That 
was  the  state  of  things  before  those  portions  of 
the  borough  were  incorporated.    They  were  going 
to  be  incorporated,  and  they  had,  in  addition,  up 
to  that  time  been  maintaining  public  roads  in 
their  own  area.    They  desired,  not  unnaturally, 
to  retain  the  power  of  cleansing,  lighting,  and 
repairing  the  public    roads,  ways,   and    places 
which  were  within  the  harbour,  and  that  would, 
of  course,  make  it  unjust  that  there  should  be 
imposed  upon  them  the  other  liability  which  they 
might  have  had  as  a  constituent  part  of  a  rural 
district — viz.,  to  pay  a  highway  rate,  or  something 
in  lieu  of  a  highway  rate.    They  therefore  come 
to  the  borough  and  they  make  a  bargain.    Parts 
of  the  bargain  are  clear;  one  part  is  obscure, 
having  regard  to  the  clauses  we  have  to  construe, 
and  the  arguments  which  have,  been  addressed  to 
us  show  that  there  is  a  great  deal  to  be  said 
on  both  sides.    With  regard  to  the  roads,  they 
are  to  be  exempt  from  a  payment  which  I  will 
refer  to  directly — from  further  payment  beyond 
a  certain  sum  so  long  as  the  harbour  shall  out 
of  its  own  revenue  pay,  as  at  present,  for  its  own 
lighting,  cleansing,  and  repairing  of  public  roads, 
ways,  and  places  in  the  harbour.    That  is  one 
indication  on  the  face  of  this  clause  that  they 
intend  to  maintain  the  status  quo.   Then,  coming 
into  the  borough,  they  would  under  ordinary 
circumstances  be  liable  to  general  district  rates, 
which   would    include    sanitary    rates,   sewage 
rates,   police    rates,   and   a   number  of    other 
things  of  that  kind.    The  scheme,  therefore,  pro- 
vides :  "  And  the  harbour  shall  not  in  future  pay 
to  the  borough  or  be  assessable  for  any  rates  or 


charges   (not  being  the  water  rate  hereinafter 
mentioned) " — that  was  excluded  because  I  gather 
the  corporation  had  become  the  water  authority— 
"  at  a  higher  rate  of  assessment  in  the  pound 
than  at  present— that  is  to  say,  3d.  in  the  pound 
per  annum."    I  think,  therefore,  on  the  face  of 
the  clause,  3d.  was  to  represent  a  payment  in 
respect  of  the  classes  of  rates  which  would  corre- 
spond with  what  they  were  paying  to  the  rural 
authority.    Whatever  sanitary  rates  there  might 
be  or  whatever  other  rates  there  might  be,  the 
3d,  was  to  take  their  place.     Now,   it  is  not 
disputed  that  the  prima  fade  analogous  rate 
would  be  the  general  district  rate.     Then,  in 
addition  to  that,  there  is  this  excluded  from  the 
operation  of   this  3d.   bargain:    "Exclusive  of 
the   rate  for   the    relief  of  the  poor  and  the 
other   charges   at   present   collected   with    the 
poor   rate   within  the   urban   district."     Now, 
the   state   of    things   in    regard    to   education 
at  that  time  was  that  neither  outside  nor  inside 
the  borough  had  there  been  any  school  board. 
There  had  been  a  sohool  attendance  committee, 
and  there  had  been  a  payment  by  means  of  the 
poor  rate,  or  collected  with  the  poor  rate,  in 
respect   of   the    sohool    attendance   committee 
expenses.    It  is  first  contended  by  Mr.  Byde  that 
the  education  rate  under  the  Act  of  1902  has 
become,  by  virtue  of  the  sections  by  which  it  is 
raised  and  under  which  it  is  raised,  a  part  of  the 
rate  for  the  relief  of  the  poor.      My  present 
view  is  that,  if  it  is  necessary  to  go  so  far, 
it  is   right  to  say  that  the  education  rate  is, 
for   the   purpose  of   this   clause,   part   of  the 
rate  for  the   relief  of    the  poor.      The   next 
part  is,    "  and  the   other  charges   at   present 
collected  with  the  poor  rate  within  the  urban 
district."    The  difficulty  of  that  clause,  of  course, 
depends  upon  the  introduction  of  the  words  "  at 
present,"  Mr.  Glen  contending,  first,  that  it  is 
not  part  of  the  poor  rate,  and  then  that  there 
was  no  other  present  charge  collected  with  the 
poor  rate  which  would  correspond  to  the  present 
rate  in  respect  of  education.    I  think  for  myself 
that  under  this  olanse  the  rate  which  was  levied 
in  respect  of  the  school  attendance  committee 
was  undoubtedly  a  charge  then  presently  at  that 
time  collected  with  the  poor  rate,  and,  without 
saying  that  the  education  rate  as  at  present 
levied  takes  the  place  of  it,  because  I  think  that 
this  is  going  too  far,  it  is,  at  any  rate,  of  the 
same  character  and  in  the  same  category,  and  I 
think  that  this  clause  was  meant  to  say  that  the 
3d.  shall  cover  all  the  chargeability  in  respect  of 
the  purposes  for  which  that  which  corresponds 
to  the  sanitary  rate  and  the  general  district  rate 
would  be  levied,  but  that  is  not  to  exclude  you 
from  the  liability  to  pay  the  poor  rate  and  charges 
which  properly  come  upon  the  poor  rate  at  the 
present  time  within  the  borough.  If,  for  instance, 
you  could  imagine  such  a  thing  as  a  part  of  the 
expenses  borne  by  the  general  district  rate  being 
put  upon  the  poor  rate,  then  I  think  that  the 
harbour   might   properly  turn  round  and  say, 
"  Our  bargain  says  that  we  are  only  to  pay  the 
3d.  plus  what  is  now  poor  rate,  or  a  charge  at 
present  collected  with  the  poor  rate."    It  indi- 
cates, in  my  opinion,  an  intention  to  keep  clear 
and  to  keep  alive  the  liability  of  the  harbour  to 
pay  poor  rate — to  pay  things  which  are  properly 
part  of  the  poor  rate,  or  are  levied  with   the 
I  poor  rate.    In  that  sense  the  analogy,  and  the 
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analogy  only,  of  the  Scarborough  case,  Ash  v. 
JV&aoH  (91  L.  T.  Rep.  808 ;  (1905)  1KB.  139) 
applies.  I  think  it  is  a  clear  indioation 
that  the  harbour  was  still  to  continue  liable  to 
such  rates  as  were  at  that  time  levied  or  leviable 
with  the  poor  rate,  including,  of  course,  the 
school  attendance  rate  or  the  expenses  of  the 
school  attendance  committee  whioh  at  that  time 
existed.  I  at  one  time  thought  that  this  view 
might  create  a  difficulty  in  Mr.  Ryde's  way, 
because,  when  you  look  at  the  Education  Act,  the 
rate  is  prima  facte  payable  out  of  the  borough 
rate,  but  I  think  that  ^difficulty  disappears  when 
you  follow  it  out  and  see  tbatrthe  borough  rate  is 
only  a  collection  for  this  purpose  of  the  sums 
which  have  been  contributed  to  it  out  of  the  poor 
rate,  so  that  the  mere  fact  that  it  has  become 
part  of  the  borough  rate  does  not  bring  it  within 
the  class  of  liability,  or  does  not  bring  the  purpose 
within  one  of  those  in  respect  of  which  the  3d. 
rate  was  levied.  1  think,  therefore,  that  the  view 
to  be  taken  on  this  special  case  is  that  the 
harbour  authorities,  under  the  bargain  of  this 
clause  27,  are  liable  to  pay  rates  in  respect  of 
the  education  rate  now  being  levied  within  the 
borough. 

Lawrancb,  J.— I  am  entirely  of  the  same 
opinion.  I  have  felt  the  same  difficulty  to  whioh 
my  Lord  has  already  alluded,  but  it  seems  to  me 
the  onlv  thing  one  can  do  is  to  give  effect  as  far 
as  possible  to  the  words  of  this  27th  clause  of  this 
agreement  between  the  parties.  My  Lord  has 
already  dealt  with  that.  That  was  a  bargain 
made  by  the  harbour  authorities  that  they  were 
to  pay  no  more  than  3d.  in  the  pound  to  the 
borough  rate  so  long  as  they  took  upon 
themselves  the  lighting  and  the  maintaining  of 
the  roads  in  the  harbour.  Then  comes  the  excep- 
tion, the  words  "  exclusive  of  the  rates  for  relief 
of  the  poor  and  the  other  charges  at  present 
collected  with  the  poor  rate  within  the  urban 
district"  The  difficulty  Mr.  Glen  appears  to  me  to 
be  in  is  this :  First,  he  says  that  this  part  of  the  rate, 
assuming  it  not  to  be  a  poor  rate,  is  not  ejusdem 
generis  with  the  school  attendance  committee  rate, 
and  then  he  is  driven  therefore  to  this  dilemma, 
if  it  is  not  so,  that  it  is  a  new  rate  altogether  ana 
entirely  outside  this  agreement  between  the 
parties.  1  agree  with  my  Lord  upon  that,  but  I 
think  it  is  fair  to  go  one  step  farther  than  he 
has,  and  to  hold  that  this  is  a  rate  for  the  poor 
lelief,  absolutely  a  rate  for  relief  of  the  poor. 
That  being  so,  I  come  to  the  conclusion  that  this 
is  the  only  way  in  which  one  can  find  any  method 
by 'which  these  words  contained  in  this  clause 
can  be  accounted  for  in  any  way.  Therefore  I 
come  to  the  same  conclusion  as  my  Lord  has, 
that  the  appeal  should  be  dismissed. 

Ridley,  J. — 1  agree  with  the  decision  of  the 
court.  1  only  wish  to  add  that  I  have  felt  a  great 
difficulty  in  arriving  at  the  proper  meaning  of  the 
words  "  and  the  other  charges  at  present  collected 
with  the  poor  rate  within  the  urban  district,"  I 
have  found  it  difficult  to  see  how  the  education 
rate  levied  under  the  Act  of  1902  can  be  called 
ejusdem  generis  with  the  rate  levied  at  the  time 
when  this  agreement  was  made  between  the 
parties,  and  which  consisted  merely  of  a  school 
attendance  rate.  I  am  not  sure  that  1  could  have 
come  to  the  conclusion  that  this  education  rate  is 
included  in  those  words,  but  I  have  come  to  the 


conclusion  that  it  is  within  the  other  word*  of  the 
clause,  "  the  rate  for  relief  of  the  poor."  Sect.  20 
of  the  Poor  Bate  Collection  Act  1869  and  sect.  18 
of  the  Education  Act  1902  are  the  chief  enact- 
ments to  whioh  one  may  refer  as  bearing  upon 
that  question,  and  I  certainly  think  that  what  I 
am  saying  and  what  the  court  is  saying  in  that 
respect  is  in  accordance  with  the  previous  deoiaioa 
in  Ash  v.  Nicholl,  which  was  quoted  in  the  argu- 
ment. At  all  events,  I  prefer  to  rest  my  decision, 
agreeing  with  that  of  my  Lord  and  my  brother 
Lawranoe,  upon  that  part  of  the  clause  and  not 
upon  the  other.  Appwd  dUmiuedm 

Solicitors:  Harrison  and  Powell;  Holder, 
Roberts,  and  Co.,  for  Brockbank,  Helder,  and  Co., 
Whitehaven. 


Tuesday,  Dee.  19, 1905. 

(Before  Lord  ALVMBTOirn,  O.J.,  Lawbucb 

and  Ridlby,  J  J.) 

Mayor  of  Liverpool  (app.)  v.  Bibkbithbad 

Union  (reaps.),  (a) 
Bating— 'Poor  rate — Water  main — Occupation. 

The  appellants,  who  were  the  owners  of  a  reservoir 
and  of  an  aqueduct,  were  empowered  by  statutory 
powers  to  supply  water  to  any  sanitary  authority 
within  twenty  miles  of  the  aqueduct,  and  to 
execute  works  necessary  for  such  supply. 

By  agreement  with  the  W.  Urban  District  Council, 
the  council  took  the  steps  necessary  under  the 
Public  Health  Act  1875  to  enable  the  work  to  be 
done,  and  the  appellants  laid  a  main  from  their 
aqueduct  to  supply  the  council  with  water,  omd 
under  the  agreement  the  main  was  to  remain 
the  property  of  the  appellants,  and  they  retained 
the  entire  management  and  control  of  the  same, 
and  the  water  was  measured  by  a  meter  where 
the  water  entered  the  pipes  of  the  council. 

Held,  that  the  appellants  were  liable  to  be  rated  ae 
the  occupiers  of  the  main. 


Oabb  stated  by  quarter  sessions  for  the  cooxttj 
of  Chester  on  an  appeal  against  a  certain  poor 
rate  made  and  assessed  for  the  parish  of  Bidston- 
oum-Ford  on  the  15th  June  190*. 

The  appellants  and  the  respondents,  the 
Wallasey  urban  District  Council,  were  rated  mm 
occupiers  of  a  certain  water  main  running  through 
the  township  of  Bidston-oum>Ford,  in  the  county, 
in  the  sum  of  122.  gross  and  102.  10*.  net  rateable 
value,  and  both  appealed  against  the  rate,  the 
appeal  of  the  Wallasey  District  Council  being 
allowed. 

The  water  main  in  question  consists]  off  a 
portion  of  a  line  of  pipes  running  from  Delamero 
to  Wallasey,  used  for  the  purpose  of  obtaining 
water  from  an  aqueduct  running  from  Yyrawj 
to  Liverpool,  the  property  of  the  appellants,  ana 
oonveying  it  to  supply  the  district  of  the  Wallasey 
Urban  District  Council. 

The  appellants  are  the  owners  of  a  reservoir 
at  Vyrnwy,  in  Montgomeryshire,  whence  water  is 
conveyed  to  Liverpool  by  means  of  the  aqueduct, 
whioh  passes  through  the  county  of  Chop  tor,  in 
the  neighbourhood  of  Delamere. 

The  appellants  are  empowered  by  the  Liverpool 
Waterworks  and  Improvements  Act  1887,  a.  if,  to 
supply  water  to  any  local  or  sanitary  authority, 

(a)  Reported  by  W.  be  B  Hbmsst.  Baa-,  BarrieUt  1  L«w. 
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company,  or  person  any  part  of  whose  district 
or  premises  is  situate  within  twenty  miles  of  the 
aqueduct ;  and  by  the  Liverpool  Corporation  Act 
1893,  s.  70,  the  appellants  may  agree  to  execute  on 
behalf  of  any  such  local  or  sanitary  authority, 
company,  or  person,  any  works  necessary  or 
proper  for  giving  the  supply. 

The  urban  district  of  Wallasey  is  situate  within 
twenty  miles  of  the  aqueduct,  and  in  1899  and 
1900  the  council  of  the  urban  district  of  Wallasey 
were  desirous  of  obtaining  water  from  the 
aqueduct,  and  on  the  19th  Sept.  1900  entered  into 
an  agreement  with  the  appellants  for  that 
purpose. 

In  pursuance  of  the  agreement  the  Wallasey 
Urban  District  Council  took  the  steps  necessary 
under  the  Public  Health  Act  1875  to  enable 
the  works  mentioned  in  the  agreement  to  be 
carried  out,  and  the  appellants  proceeded  to  lay 
the  main. 

The  main  was  completed  on  or  about  the 
18th  Jane  1908,  and  the  respondents,  the  Wallasey 
Urban  District  Council,  gave  notice  to  the  ap- 
pellants requiring  them  to  provide  a  supply  of 
water  of  500,000  gallons  a  day. 

The  appellants  commenced  to  give  such  a 
supply,  and  from  the  24th  Sept.  1903  the  main 
was  used  for  the  supply  of  the  quantity  of 
500,000  gallons  per  day  to  those  respondents,  and 
also  for  certain  supplies  given  to  owners  and 
occupiers  of  land  in  accordance  with  the  agree- 
ment referred  to  below. 

The  main  is  a  21in.  main,  and  is  capable  of 
supplying  2,000,000  gallons  a  day. 

Before  the  completion  of  the  works  contracts 
were  entered  into  between  the  appellants,  the 
district  council,  and  the  owners  or  occupiers  of 
certain  farms  on  the  line  of  the  main  for  the 
supply  to  them  by  the  appellants  of  water  from 
the  mainland  the  necessary  pipes  were  laid  and 
works  completed  for  that  purpose.  Ever  since 
the  completion  of  the  main  and  works  the  appel- 
lants have  had  the  entire  control  and  manage- 
ment thereof  under  the  terms  of  the  agreement 
of  the  19th  Sept.  1900,  and  the  sole  right  to  make 
connections  with  the  main. 

On  the  20th  May  1904  demand  was  made  for 
payment  of  poor  rates  from  the  appellants  in 
respect  to  that  portion  of  the  water  main  which 
runs  through  the  township  of  Bidston-oum-Ford. 
The  appellants  made  objection  to  the  rating,  and 
the  objection  was  heard  by  the  respondents,  the 
aesessement  committee  of  the  Birkenhead  Union, 
who  were  of  opinion  that  the  appellants  were  not 
the  rateable  occupiers  of  the  water  main,  but 
were  also  of  opinion  that  they  had  no  power  to 
strike  out  the  names  of  any  parties  from  the  rate, 
and  that  the  appellants  should  apply  to  quarter 
sessions  for  relief. 

The  appellants  accordingly  applied  for  relief, 
and  the  appeal  was  heard  on  the  20th  Oct.  1904. 

Counsel  for  the  appellants  contended  that 
the  resDondents,  the  district  council  of  Wallasey, 
were  the  rateable  occupiers  of  the  water 
main,  and  that  the  appellants  were  not  the 
rateable  occupiers  for  the  following  reasons: 
That  the  main  was  laid  by  the  Wallasey  Urban 
District  Council  (through  the  appellants  acting 
as  their  contractors  under  the  power  conferred 
upon  them  by  the  Public  Health  Act  1875), 
and  the  main  was  consequently  originally  the 
property  of  the  Wallasey  urban  District  Council ; 


that  as  part  of  the  consideration  for  laying  the 
main  the  real  ownership  thereof  was  transferred 
to  the  corporation,  but  that  the  respondent 
urban  district  council  never  divested  themselves 
of  the  occupation  of  the  main;  that  the  appel- 
lants maintained  the  main  for  the  Wallasey 
Urban  District  Council  under  the  powers  of  the 
agreements,  receiving  payment  of  1  per  cent,  of 
the  costs  of  providing  the  main;  that  the  main 
is  used  solely,  except  as  is  herein  mentioned,  for 
the  supply  of  water  to  Wallasey ;  that  the  water, 
although  measured  for  convenience  at  the 
Wallasey  end  of  the  main,  is  actually  delivered  to 
the  district  council  at  the  point  where  the  main 
joins  the  Vyrnwy  Aqueduct;  that  the  only 
persons  deriving  a  supply  from  the  main  other 
than  the  district  council  are  certain  landowners, 
to  whom  supplies  of  water  were  granted  with  the 
joint  consent  of  the  corporation  and  urban 
district  council  as  part  consideration  for  ease- 
ments for  laying  the  main ;  that  the  urban  dis- 
trict council  uad  declined  to  give  consent  to  the 
appellants  supplying  water  to  the  Wirral  Bail- 
way  ;  that  the  urban  district  council  would  in  Sept. 
1905  be  entitled  to  the  full  capacity  of  water  that 
the  main  is  capable  of  delivering;  that, if  there 
is  anything  in  the  nature  of  a  joint  occupation  in 
the  main,  the  urban  district  council  are  the  para- 
mount occupiers,  and  liable  to  be  rated  in  respect 
thereof ;  that  if  the  appellants  were  the  occupiers 
in  fact,  then  the  provision  for  maintenance  would 
be  redundant;  that  if  the  water  were  not  the 
property  of  the  urban  district  council,  bat  the 
property  of  the  appellants,  the  provision  prevent- 
ing the  appellants  from  supplying  other  persons 
would  be  unnecessary. 

Counsel  for  the  respondents,  the  Wallasey 
Urban  District  Council,  contended  the  appel- 
lants were  the  rateable  occupiers  of  the  main  for 
the  following  among  other  reasons:  That  the 
appellants  were  the  owners  of  the  main  and  works, 
and  had  the  entire  control  and  management  of 
them,  and  had  never  parted  with  the  occupation 
thereof ;  that  the  water  in  the  main  remained  the 
property  of  the  appellants  because  it  was  not 
and  could  not  be  appropriated  to  the  district 
council  until  it  had  passed  the  meter,  other 
persons  having  a  right  to  obtain  a  supply  of  water 
from  the  appellants  through  the  main,  and  that, 
even  if  the  water  became  the  property  of  the 
district  council  on  passing  into  the  main,  the 
main  was  still  in  the  occupation  of  the  appellants. 

The  quarter  sessions  decided  that  the  appel- 
lants should  be  rated  in  respect  of  the  mains  on 
the  ground  that  they  were  the  rateable  occupiers 
of  the  same. 

The  agreement  referred  to  above  provided  (inter 
alia): 

1.  The  supply  shall  oommenoe  on  such  date  as  the 
oorpoxation  and  the  diatriot  council  shall  mutually 
agree  upon,  being  a  date  not  later  than  three  months 
from  the  date  upon  irhioh  the  works  herein  mentioned 
shall  be  completed. 

3.  The  supply  shall  be  given  from  the  Yyrnwy  Aqne- 
dnot at  a  point  situate  between  Hatchmere  and  the 
Yale  Royal  Inn,  Delamere,  which  point  is  indicated  on 
the  plan  hereto  annexed,  or  as  near  thereto  as  may  be 
found  practicable. 

4.  The  diatriot  council  shall  forthwith  take  the  neces- 
sary proceeding  in  oonformity  with  the  provisions  of 
the  Public  Health  Act  1875  to  enable  a  main  (or 
aqnednot  of   the  dimensions    hereinafter    mentioned), 
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together  with  all  works  incidental  thereto  which  the 
corporation    shall    deem   neoestary    or    expedient,  to 
be  laid   and  constructed  from  the   Vyrnwy  Aqueduct 
to    the  point   situate  at  the    boundary   of    the  dis- 
trict of  the  said  district  council  (through  the  lands  and 
hereditaments  situated   both  without  and  within  the 
district  of  the  district  oounoil)  shown  on  the  plan  and 
according  to  the  course  indicated  on  the  said  plan,  and 
for  acquiring  suoh  lands  and  easements  as   may  be 
necessary  for  the  purpose,  and,  so  soon  as  the  said  pro- 
ceedings are  complete  and  the  said  lands  and  easements 
have  been  acquired  and  all  powers  necessary  to  enable 
the  said  main  and  works  to  be  constructed  have  been 
obtained,  the  district  oounoil  shall  give  notice  to  the 
corporation  requiring  them  to  carry  out  the  eaid  works, 
and,  upon  receipt  of  the  said  notice  from  tbe  district 
oounoil  as  aforesaid  requiring  tbem  to  carry  out  tbe  said 
works,  the  corporation  shall  apply  to  the  Local  Govern- 
ment Board  in  manner  provided  by  the  Liverpool  Cor- 
poration Act  1893  for  their  sanction  to  borrow  the 
money  necessary    to    enable   the    said    works    to    be 
carried  out,  and,  as  soon  as  suoh   sanction  shall  be 
obtained,  shall  proceed  with  all   reasonable  speed  to 
provide  and  oonstruot  the  said  main  and  works  from 
the  Vyrnwy  Aqueduct  to  a  point  within  the  district  of 
the  district  oounoil  as  shown  on  the  said  plan,  and  the 
supply  hereby  agreed  upon  shall,  after  the  said  main 
and  works  have  been  completed,  be  delivered  into  the 
said  main  in  accordance  with  the  provisions  of  clause  1 
of  this  agreement. 

5.  The  water  to  be  supplied  under   this  agreement 

shall  be  measured  by  a  meter  to  be  provided  by  the 

corporation,  and  to  be  fixed  in  a  chamber-  or  building 

erected  and  maintained  by  the  district  oounoil  at  their 

own  expense   and  in  aooordanoe  with  a  plan  to  be 

approved  by  the  water  engineer  of  the  corporation,  which 

chamber  or  building  shall  be  situate  at  the  point  where 

the  water  is  delivered   into  the  pipes  of  the  district 

oounoil,  and  suoh  water  shall  be  under  the  sole  oontrol  of 

the  corporation,  and  shall  be  maintained  by  them.    The 

distriot  oounoil  shall  at  all  reasonable  times  be  at  liberty 

by  themselves  or  their  engineers  or  surveyor,  after 

giving  twenty-fours'  notice  to  the  water  engineer   of 

their  intention  so  to  do,  to  inspect  suoh  meter  and  to 

require  the  accuracy  thereof  to  be  tested,  all  reasonable 

expenses  of  and  incident  to  suoh  testing  being  payable 

by  the  distriot  oounoil. 

12.  The  main  when  laid  shall  with  all  incidental 
works  and  all  the  lands  and  easements  acquired  for  the 
purpose  of  constructing  the  same  and  any  renewals  and 
reconstructions  thereof  be  and  remain  the  property  of 
the  corporation,  and  nothing  in  these  presents  con- 
tained shall  be  deemed  to  preolude  the  corporation  from 
at  any  time  supplying  water  from  the  said  main  to  any 
other  local  authority,  company,  or  person,  provided 
such  supply  can  be  given  without  prejudicing  or  affecting 
the  supply  hereby  contracted  for. 

13.  The  corporation  shall  maintain  the  said  main  and 
works,  and  shall  not  be  liable  to  reconstruct  the  same. 
Any  dispute  or  difference  between  the  corporation  and 
the  distriot  oounoil  as  to  what  work  should  be  treated 
as  "  maintenance  "  and  what  is  "  reconstruction  "  shall 
be  submitted  to  arbitration  in  manner  hereinafter 
appearing. ' 

Horridge,  K.C.  and  F.  E.  Smith  for  the  appel- 
lants.— The  appellants  are  not  liable  to  be  rated 
in  respect  of  the  main  as  they  are  not  the 
occupiers.  The  powers  for  its  construction  are 
contained  in  sect.  54  of  the  Public  Health  Act 
1875,  and  therefore  the  urban  district  council  are 
the  rateable  occupiers  as  it  is  vested  in  them. 
They  have  never  ceased  to  be  occupiers. 

Marshall,  K.C,  Pickford,  K.C,  and  Boss 
Brown,  for  the  respondents,  were  not  called  upon 
to  argue. 


Lord  Alvbrstonb.  C.J. — In  my  opinion  the 
decision  of  quarter  sessions  is  absolutely  right 
The  water  in  this  case  is  to  be  delivered  at  a  place 
many  miles  to  the  eastward  of  the  jurisdiction  of 
the  Wallasey  Board.    I  ought  to  say  that  it  is  to 
be  delivered  into  a  pipe  there.    It  is  not  to  be 
taken  over  so  as  to   become  the  water  of  the 
district  until  it  passes  through  the  meter  at  the 
other    end.      The    pipe    passes    through    many 
parishes  of  the  Birkenhead  Union,  and  if  any 
leakage  occurs  and  the  pipes  are  burst,  or  any. 
thing  happens,  the  loss  would  be  the  loss  of  the 
Liverpool  Corporation.    The  district  council  are 
to  pay  bo  muoh  on  water  delivered  in  Wallasey. 
The  appellants  have    got  the    right,  with   the 
consent  of  the  distriot  council,  to  supply  other 
people,  but   I    do   not   think   that    has    much 
bearing  on   the  case,  because,  in  the  year  in 
question,  they  were  not  supplying  other  people, 
and    therefore  it    might  only  affect  a  certain 
quantity,  if  they  were  able  to  do  so  or  proposed 
to  Bupply.    In  my  opinion,  the  appellants  are  in 
the  exclusive  occupation  of  this  pipe,  or  the  hole 
in  the  ground  which  the  pipe  occupies,  for  the 
purpose  of    conveying  water,  which   they    are 
selling  to  the  Wauasey  Distriot  Board,    in  my 
opinion,  there  was  clearly  occupation  of  rateable 
subject-matter,  and  the  decision  must  be  main- 
tained. 
Laweance,  J.— I  agree. 

Ridlbt,  J.-I  agree.  Appeal  dimif#ed. 

Solicitors:  F.  Venn  and  Co.,  for  Pickmere* 
Town  Clerk,  Liverpool ;  F.  G.  Mellows  and  Con 
for  H.  W.  Cook,  Egremont,  Cheshire. 


Wednesday,  Dee.  20, 1905. 

(Before   Lord   Alvbrstonb,    C.J.,   La.wr.ancb 

and  Ridley,  JJ.) 

Mayor,  &c,  of  Folkestone  (apps.)  v.  Marsh 
and  others  (reaps.),  (a) 

Public  health — Agreement  with  local  authority — 
Reservation  of  powers — Liability  of  frontager* — 
Private  Street  Works  Act  1892  (55  £   56  Vict. 

c.  57). 

Under  an  agreement  made  in  1879  between  a  rail- 
way company,  certain  property  owners,  and  the 
local  authority,  it  was  agreed  that  a  road  should 
be  dedicated  to  the  public  and  taken  over  by  the 
local  authority  as  a  highway  repairable  by  the 
inhabitants  at  large,  but  that  the  local  authority 
should  retain  the  same  powers  of  requiring  the 
respective  owners  and  occupiers  for  the  time 
being  of  land  fronting,  adjoining,  or  abutting 
on  the  road  to  sewer  and  make  up,  &c,  aU  or 
such  parts  of  the  road,  carriage-way,  or  footway 
as  were  not  already  sewered  and  made  up,  and 
their  rights  under  the  Public  Health  Act  1875 
and  a  local  Act  were  also  reserved  to  the  local 
authority. 
At  the  date  of  the  agreement  the  road  was  properly 
made  up,  but  the  footway  was  not  paved.  The 
local  authority  having  decided,  under  the  powers 
conferred  by  the  Private  Street  Works  Act  1892, 
to  pave  the  footway,  they  served  notices  of 
apportionment  on  the  frontagers. 


(a)  Reported  by  W.  dm  B.  Hjulbirt,  Esq.,  B*rrliter-et-L*i 
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Held,  that  the  frontagers  were  not  liable,  as  the 
road  was  a  highway  repairable  by  the  inhabi- 
tants at  large,  and  the  powers  which  the  local 
authority  attempted  to  enforce  did  not  apply  to 
such  a  highway,  and  the  local  authority  could  not, 
under  the  agreement  make  the  frontagers  liable.  . 

Oasb  stated  on  certain  objections  raised  by  the 
respondents  to  tbe  proposals  for  the  execution  of 
certain  private  street  works  in  Shorncliffe-road, 
Folkestone,  under  and  by  virtue  of  the  Private 
Street  Works  Act  1882,  by  the  Mayor,  Ac.,  of 
Folkestone,  acting  by  the  council  of  the  borough 
as  the  urban  district  council  for  the  urban 
district  of  Folkestone  (the  appellants),  heard  and 
determined  by  the  justices. 

Upon  the  hearing  of  the  objections  the  follow- 
ing facts  were  proved  or  admitted : — 

The  appellants,  having  duly  adopted  the  Private 
Street  Works  Act  1892,  directed  their  surveyor 
to  prepare  plans,  sections,  estimates,  specifica- 
tions, and  provisional  apportionments  to  make  up 
part  of  a  street  on  the  westerly  side  of  and  running 
parallel  with  the  portion  of  ShornclifPe-road 
lying  between  the  railway  bridge  adjoining  Shorn- 
diffe  Station  and  Cheriton-road  and  then  and 
now  forming  part  of  such  portion  of  Shorn- 
cliffe-road.  The  surveyor  prepared  the  plans, 
sections,  estimates,  specifications,  and  provisional 
apportionment,  and  the  same  were  on  the  6th  July 
1904  duly  approved  by  the  appellants  and  the 
resolution  approving  the  same  was  duly  published 
and  publicly  passed,  and  copies  thereof  were  duly 
served  on  the  owners  of  the  premises  shown  as 
liable  to  be  charged  in  the  provisional  apportion- 
ment, including  the  respondents.  The  respon- 
dents duly  served  upon  the  appellants  notices 
objecting  to  the  proposals  of  the  appellants,  on 
the  ground  that  the  part  of  the  street  is  a  high- 
way repairable  by  the  inhabitants  at  large. 
Shorncliffe-road  runs  from  a  lane  known  as 
Coolinge-lane  to  a  road  known  as  Cheriton-road, 
and  also  to  a  street  known  as  Manor-road.  The 
length  of  such  road  to  which  the  proposal  of 
the  appellants  relates  is  that  lying  between  the 
railway,  and  the  portion  of  such  length  of  road 
actually  proposed  to  be  made  up  under  the 
Private  Street  Works  Act  1892  is  that  portion 
thereof  which  now  forms  the  footpath  running 
above  the  eastern  side  thereof. 

The  appellants  produced  and  proved  an  agree- 
ment under  seal  bearing  date  the  3rd  Dec.  1S79,  and 
made  between  Sir  Edward  William  Wat  kin,  chair- 
man of  the  board  of  directors  of  the  South-Eastern 
Railway  Company,  and  the  Hon.  William 
Pie j dell  Bouverie,  commonly  and  hereinafter 
called  Viscount  Folkestone,  of  the  first  part,  the 
Bight  Hon.  Jacob,  Earl  of  Radnor,  of  the  second 
part,  Bunwood  Godbe  of  the  third  part,  the  then 
trustees  of  Ward  and  Mitchell's  Charity  of  the 
fourth  part,  the  South- Eastern  Railway  Company 
of  the  fifth  part,  and  the  appellants,  who  were 
then  the  surveyors  of  highways  and  were  acting 
under  the  powers  of  the  Folkestone  Improvement 
Act  1855  and  the  additional  powers  conferred  by 
the  Public  Health  Act  1875,  and  'were  in  such 
agreement  described  as  the  authority  for  executing 
the  Folkestone  Improvement  Act  1855  and 
the  urban  authority  for  Folkestone  within  the 
meaning  of  the  Public  Health  Act  1875,  of  the 
sixth  part,  whereby  it  was  agreed  that  Shorn- 
cliffe-road should  as  from  the  1st  Jan.  1880  be 


dedicated  to  the  public  and  should  be  accepted 
by  th*  appellants  as  a  public  highway  repairable 
by  the  inhabitants  at  large  and  should  be  main- 
tained "and  repaired  accordingly,  and  the  appel- 
lants should  be  at  libeity  to  plant  trees  and 
erect  and  maintain  seats  for  the  public  use 
thereon  respectively,  and  to  do  all  other  acts  and 
exercise  all  other  powers  under  the  said  Acts  or 
either  of  them,  but  that  nevertheless  the  appel- 
lants should  retain  and  have  the  same  powers  of 
requiring  the  respective  owners  or  occupiers  for 
the  time  being  of  land  fronting,  adjoining,  or 
abutting  on  the  said  road,  so  soon  and  to  such 
an  extent  only  as  the  same  should  be  actually 
occupied  for  building  purposes,  to  sewer,  level, 
pave,  metal,  flag,  kerb,  channel,  or  make  good  all 
or  any  parts  of  the  road  or  the  carriage-way  or 
footway  or  aBy  other  part  of  the  said  road  which 
for  the  time  being  should  not  be  sewered,  levelled, 
paved,  metalled,  flagged,  kerbed,  channelled,  and 
made  good  to  the  satisfaction  of  the  urban  autho- 
rity. Provided  always,  that  the  respective  owners 
or  occupiers  should  not  be  liable  to  repair  or  make 
good  such  part  or  parts  of  the  road  or  carriage- 
way or  footway  as  were  already  made  or  metalled, 
and  subject  to  the  above-mentioned  provisions  such 
powers  of  executing  and  recovering  in  a  summary 
manner  expenses  and  taking  proceedings  in 
relation  to  the  matters  aforesaid  or  any  of  them 
as  the  urban  authority  would  for  the  time  being 
have  or  be  capable  of  exercising  under  sect.  150 
and  other  sections  of  the  Public  Health  Act  1875 
or  under  the  Folkestone  Improvements  Act  1855 
if  the  said  road  had  for  the  time  being  not  been 
accepted  by  the  urban  authority  as  a  public 
highway  and  were  not  a  highway  repairable  by  the 
inhabitants  at  large. 

It  was  admitted  that  at  the  date  of  the  agree- 
ment the  carriage-way  had  been  formed  and 
metalled  by  and  at  the  expense  of  the  railway 
company,  and  that  the  footpath  now  in  question 
had  been  included  in  the  work  of  the  road, 
and  formed,  but  had  not  been  flagged,  kerbed,  or 
channelled. 

The  appellants  also  produced  and  put  in  evi- 
dence their  minute-book  containing  resolutions 
Sassed  at  meetings  held  respectively  on  the  21st 
[ay  1879,  the  4th  June  1879,  and  the  3rd  Dec. 
1879  sanctioning  the  arrangement  carried  out  by 
the  agreement,  and  authorising  the  affixing  of 
their  common  seal  to  such  agreement.  The 
appellants  also  proved  that  a  search  had  been 
made  in  their  minute-books  from  the  3rd  April 
1878  down  to  1898,  with  the  result  that  they  had 
not  found  a  record  of  any  minute  declaring 
Shorncliffe-road  to  be  a  highway  repairable  by 
the  inhabitants  at  large  or  ordering  the  putting 
up  of  notices  of  the  kind  referred  to  in  sect.  152 
of  the  Public*  Health  Act  1875.  lb  was  also 
proved  or  admitted  that  there  was  no  such  record 
from  1898  to  the  date  of  t |je  determination  by  the 
justices. 

It  was  also  proved  from  July  1900  to  the  present 
time  that  no  notices  were  published  declaring 
Shorncliffe-road  to  be  a  highway  repairable  by 
the  inhabitants  at  large,  and  that  from  1880  to 
July  1900  the  appellants'  road  foreman  had  never 
seen  any  suoh  notice.  There  was  no  cross-exami- 
nation upon  this  point,  and  no  evidence  was  given 
on  behalf  of  the  respondents  that  such  notice  had 
been  given.  It  was  also  proved  by  the  appel- 
lants that  the  footpath  in  question  was  beached  by 
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their  workmen  once  or  twice  a  year  from  1880 
to  1885 ;  that  it  was  a  dirt  path  with  beach  oyer, 
bnt  afterwards,  the  beach  Doing  slippery  to  walk 
oyer,  was  tarred  by  their  workmen  with  tax  paving, 
this  being  the  only  method  of  tarring  then  used ; 
that  there  was  not  then  and  never  had  been  any 
kerb  or  channel  to  the  footpath,  but  the  instruc- 
tions to  the  appellants'  officers  and  workmen  had 
been  that  when  houses  were  built  the  footpath 
would  be  made  up  at  the  expense  of  the  adjoining 
owners,  and  that  footpaths  on  a  length  of  Shorn- 
cliffe-road other  than  the  length  in  question  were 
made  up  about  1884  and  1885  under  the  Puhlio 
Health  Act  1875  at  the  cost  of  the  frontagers. 

A  copy  of  the  South-Eastern  Railway  Act  1881 
was  produced  and  put  in  evidence,  and  the  attention 
of  the  justices  was  called  to  (inter  alia)  sect.  12  (5) 
thereof,  whereby  the  South.  Eastern  Railway 
Company  were  empowered  to  stop  up  a  portion 
of  Coolinge-lane  hereinafter  and  hereinbefore 
referred  to. 

The  respondents  proved  by  the  evidence  of 
witnesses  called  by  them  or  elicited  on  cross- 
examination  of  the  appellants'  witnesses  the 
following  facts  :— 

That  prior  to  a  stopping  up  of  a  portion  thereof 
by  the  South- Eastern  Railway  Company  herein- 
after referred  to,  Ooolinge-lane  (which  ran  from 
the  Sandgate-road  to  Cheriton-road)  was  a 
public  highway  for  all  purposes ;  that  so  much  of 
Coolinge-lane  as  lay  between  its  junction  with  the 
Cheriton-road  and  a  point  on  the  lane  opposite 
to  the  northern  side  of  the  Shornoliffe  Inn  was 
stopped  up  by  the  South- Eastern  Railway  Com- 
pany in  or  about  the  early  part  of  1882  ;  that  the 
company  about  the  same  time  removed  the  bridge 
over  their  railway  and  the  approaches  thereto, 
the  ground  under  the  bridge  being  required  by 
the  company  for  the  laying  of  additional  metals 
and  for  the  site  of  a  goods  yard ;  that  Shornoliffe- 
road,  from  the  Shornoliffe  Inn  in  Ooolinge-lane 
to  Cheriton-road,  had  been  made  by  the  railway 
company  before  the  stopping  up  referred  to 
above,  and  that,  if  such  road  had  not  been  made, 
there  woo  Id  after  such  stoppings  up  have  been  no 
means  of  access  from  Coolinge-lane  to  Cheriton- 
road,  and  that  no  other  road  out  Shorncliffe-road 
was  substituted. 

It  was  admitted  in  cross-examination  that  the 
road  was  made,  as  mentioned  in  the  recital  of 
the  agreement  hereinbefore  referred  to  of  the 
3rd  Deo.  1879,  before  that  date. 

Shomoliffe- road  lying  between  the  railway 
(including  the  footway  in  question  and  the  foot- 
way at  the  other  side  thereof)  is  40ft.  wide. 

The  footway  in  question  had  been  Urred  by 
the  appellants  about  three  times  and  the  founda- 
tion was  a  mixture  of  dirt  and  chalk,  and  it  was 
laid  out  as  part  of  the  road,  though  it  was  not 
made  or  repaired  otherwise  than  as  hereinbefore 
stated,  and  that  permits  for  opening  the  footpath 
had  been  given  by  the  appellants. 

The  respondents  produced  and  put  in  evidence 
(the  appellants  not  objecting)  an  old  estate  map, 
dated  1798,  belonging  to  and  coming  from  the 
custody  of  the  Earl  of  Radnor,  lord  of  the  manor 
of  Folkestone,  and  upon  this  map  Coolinge-lane 
was  shown  as  an  ancient  highway  running  from 
Sandgate-road  to  Cheriton-road. 

The  respondents  also  produced  and  put  in 
evidence  (the  appellants  not  objecting)  the  map 
annexed  to  the  tithe  rent  apportionment  dated 


the  20th  July  1842,  and  upon  this  map  Coolinge- 
lane  was  also  shown  as  an  ancient  highway. 

On  referring  to  a  complaint  which  was  exhibited 
by  the  appellants,  it  was  seen  that  the  appellants 
did  not  contend  that  the  carriage-way  portion  of 
Shorncliffe-road  is  not  a  highway  repairable  by 
the  inhabitants  at  large. 

On  behalf  of  the  respondents  it  was  contended: 
(a)  That  the  appellants  by  their  minutes  and  the 
agreement  of  the  3rd  Dee,  1879  had  declared 
that  Shorncliffe-road  should  as  from  the  1st  Jan. 
1880  be  dedicated  to  the  public,  and  should  be 
accepted  by  the  appellants  as  a  public  highway 
repairable  by  the  inhabitants  at  large;  (6) that 
the  agreement  derived  its  force  from  sect.  146  of 
the  Public  Health  Act  1875,  and  that  sect.  146  was 
independent  of  sect.  152  of  that  Act;  (c)  that 
sect  69  of  the  Folkestone  Improvement  Act  1855 
required  that  new  streets  to  be  laid  out  after  the 
date  of  that  Act  should  not  be  of  less  width  than 
40ft.  inclusive  of  the  footway,  and  that  the  road- 
way in  question  would  not  be  40ft.  wide  without 
the  footways ;  (d)  that  the  appellants  had  exer- 
cised jurisdiction  over  the  footway  by  giving 
permits  to  open  the  same ;  (e)  that  the  effect  of 
the  exceptions  in  the  agreement  was  to  create  con- 
traotual  obligations,  subject  to  whioh  the  appel- 
lants took  over  the  road ;  (/)  that,  although  the 
agreement  purported  to  reserve  to  the  appellants 
the  powers  of  the  Folkestone  Improvement  Act 
1855  and  of  the  Public  Health  Act  1875,  the 
Private  Street  Works  Act  1892  could  not  be 
read  into  such  reservations,  and  that,  by  virtue  of 
sect  25  of  the  last-mentioned  Aot,  sects.  150, 151, 
and  152  of  the  Public  Health  Act  1875  had  no 
application  to  this  case ;  (g)  that  the  estate  map 
and  tithe  map  hereinbefore  referred  to  proved 
that  Coolinge-lane  was  an  ancient  highway 
(running  without  interruption  from  Sandgate- 
road  to  Cheriton-road)  in  existence  prior  to  1835, 
and  that  it  was  therefore  repairable  by  the 
inhabitants  at  large;  (h)  that  sect.  2  of  the 
South-Eastern  Railway  Company's  Act  1881 
incorporated  the  Railway  Clauses  Consolidation 
Act  1845 ;  that  sect.  53  of  the  last-mentioned  Act 
required  the  substitution  of  a  new  road  before  the 
old  road  could  be  stopped  up ;  that  Shorncliffe- 
road  was  the  substituted  road  whioh  the  company 
had  put  into  a  proper  state  of  repair  under  sect  56 
of  the  last- mentioned  Act,  and  that  therefore  and 
thereupon  the  burden  of  repairing  the  substituted 
road  fell  upon  the  inhabitants  at  large.  (In  sup- 
port of  this  contention  Friern  Barnet  Local  Board 
v.  Great  Northern  Railway  Company,  57  J.  P.  53, 
was  cited.) 

On  behalf  of  the  appellants  it  was  contended: 
(a)  That  the  above-mentioned  agreement  of  the 
3rd  Deo.  1879  must  be  taken  as  a  whole,  that 
effect  must  be  given  to  the  reservations  contained 
therein,  that  the  formalities  for  taking  over  a  new 
road  had  not  been  complied  with,  and  that  the 
agreement  itself  did  not  constitute  the  road  a 
highway  (in  support  of  these  contentions  Eyre  v. 
New  Forest  Highway  Board,  56  J.  P.  517,  was 
cited);  (6)  that  Shorncliffe-road  could  not  be 
regarded  as  a  substituted  road,  because  such 
road  and  the  arrangements  in  connection  there- 
with— i.e.,  the  minutes  of  the  appellants  and  the 
aforesaid  agreement — were  completed  before  the 
railway  obtained  their  Act  in  1881 ;  (c)  that 
sect.  53  of  the  Railway  Clauses  Consolidation 
Act  1845  had  no  application  (in  support  of  this 
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contention  sects.  16  and  4b*  of  the  same  Act  were 
referred  to) ;  (d)  thai  the  Sonth-Eastern  Railway 
Act  1881  varied  the  Railway  Clauses  Consolida- 
tion Act  1845  by  authorising  the  stopping  np 
of  Coolinge  -  lane ;  (e)  that  upon  the  facts 
the  justices  were  not  warranted  in  law  in 
finding  the  portion  of  Shorncliffe-road  in  respect 
of  which  the  proceedings  under  the  Private 
Street  Works  Act  1892  had  been  taken  to  be 
a  highway  repairable  by  the  inhabitants  at 
large. 

The  justices  found  that  by  virtue  and  in  pur- 
suance of  the  agreement  of  the  3rd  Deo.  1879  the 
road  in  question  was  dedicated  to  the  public  and 
accepted  by  the  appellants  as  such,  and  thereby 
became  a  public  highway  repairable  by  the  inha- 
bitants at  large,  and  therefore  that  the  appellants 
were  not  entitled  to  make  up  at  the  expense  of 
the  frontagers  the  footway  in  question.  The 
decisions  in  Bromley  Local  Board  v.  Lansbury 
(Times,  Deo.  5, 1894 ;  16  M.  0.  C.  574)  and  Mayor, 
<*c,  of  Derby  v.  Grudgings  (72  L.  T.  Rep.  594 ; 
(1894)  2  Q.  B.  496)  appeared  to  them  to  support 
the  view  they  took.  They  also  found  that  prior 
to  the  date  at  which  a  portion  of  Coolinge-lane 
was  stopped  up  as  aforesaid,  such  lane  was  as 
to  the  whole  length  thereof  from  San  dgate- road 
to  Cheriton-road  a  public  highway  repairable  by 
the  inhabitants  at  large,  and  they  also  found 
alternatively  to  their  finding,  so  far  as  con- 
sistent therewith,  that  Shorncliffe-road  from  the 
Shorncliffe  Inn,  in  Coolinge- lane,  to  Cheri ton- 
road  was  a  new  road  made  and  provided  by  the 
Sonth-Eastern  Railway  Company  in  substitution 
for  the  old  road  which  they  oy  their  Act  of  1881 
obtained  power  to  stop  up.  In  view  of  sub-sect.  2 
of  sect  79  of  the  South- Eastern  Railway  Com- 

Or'g  Act  of  1881,  they  were  of  opinion  that  the 
way  Clauses  Consolidation  Act  1845  did  bear 
upon  the  question ;  that  the  railway  company  put 
the  substituted  road  into  a  proper  state  of  repair 
within  the  time  prescribed,  this  being  the  only 
obligation  imposed  upon  them  by  sect.  56  of  the 
Railway  Clauses  Consolidation  Act  1845;  and 
that  thereafter  the  burden  of  repairing  the  sub- 
stituted road  fell  upon  the  inhabitants  at  large, 
by  whom  the  old  road  was  repairable,  and  that 
therefore  the  road  now  is  a  highway  repair- 
able by  the  inhabitants  at  large.  They  were 
guided  to  this  conclusion  by  the  decision  in 
FViern  Barnet  Local  Board  v.  Great  Northern 
Railway  Company  (57  J.  P.  53).  They  also  con- 
sidered that  the  decision  in  London  and  North- 
Western  Railway  Company  v.  Ogwan  Urban  Dis- 
trict Council  (63  J.  P.  295)  bore  slightly  upon  the 
point.  They  were  also  of  opinion  that,  as  sect.  16 
of  the  Railway  Clauses  Consolidation  Act  1845 
gives  the  widest  powers  with  regard  to  altering 
the  course  of  roads,  there  is  an  implied  power  to 
stop  any  road  as  diverted,  and  that  no  application 
for  such  a  purpose  need  be  made  under  the 
Highway  Acts. 

The  question  for  the  opinion  of  the  court  waa 
whether  upon  the  facts  of  the  above  statement 
they  came  to  a  correct  determination  in  point  of 
law. 

Macmorran,  K.C.  (R.  Cunningham  Glen  and 
Beihune  with  him)  for  the  appellants.— The 
section  which  authorises  this  agreement  is 
sect.  146  of  the  Public  Health  Act  1875,  but  by 
its  terms  there  is  a  reservation  that  the  owners 
Mag.  Cas.— Yol.  XXII. 


and  occupiers  should  not  be  liable  where  the 
roads  had  already  been  made,  but  otherwise  the 
liability  was  to  attach  to  frontagers  as  if  the 
road  had  not  been  accepted  as  a  highway  repair- 
able by  the  inhabitants  at  large.  If  the  agree- 
ment is  good  at  all,  it  must  be  good  in  toto,  and, 
further,  the  formalities  that  are  necessary  in 
taking  over  this  road  as  a  new  road  have  not 
been  complied  with.    They  referred  to 

Dryden  v.  Putney  Overseen,  34  L.  T.  Rep.  69  ;  1 

Ex.  Div.  263 ; 
Attorney -General  v.    Wandsworth  District  Board, 

6  Oh.  Div.  53$ ; 
Mayor  of  Derby  v.  Grudging*,  72  L.  T.  Eep.  594 ; 

(1894)  2  Q.  B.  496. 

Scholefield  for  the  respondents. — This  is  a 
highway  repairable  by  the  inhabitants  at  large, 
and  the  powers  that  the  appellants  seek  to  enforce 
are  not  applicable  to  such  a  highway.  An  agree- 
ment to  this  effect  cannot  give  jurisdiction.  [He 
was  stopped.] 

Lord  Alvebstohb,  C.  J.— This  case  is,  to  my 
mind,  rather  difficult  until  you  understand  the 
position.    Proceedings   were  taken  against  the 
frontagers  under  sections  which  correspond  to 
sect.  150  of  the  Public  Health  Act.    It  is  agreed 
in  these  proceedings  that  jurisdiction  to  make  an 
order  is  only  exercisable  in  the  case  of  a  highway 
not  being  a  highway  repairable  by  the  inhabitants 
at  large.  Now,  it  seems  to  me  that  the  Folkestone 
Corporation,  the  local  authority  here,  assert  that 
that  is  the  condition  of  the  highway.   It  is  recited 
by  the  agreement  of    1879   that  the  roadway, 
including  the  footway,  is  dedicated  to  the  public, 
and  shall  be  accepted  by  the  urban  authority  as 
a  public  highway  repairable  by  the  inhabitants  at 
large,    and   shall   be   maintained  and  repaired 
accordingly.    Then,  of  course,  it  goes  on  to  the 
part  of  the  clause  which  causes  the  greatest  diffi- 
culty to  my  mind:  "  But  nevertheless  the  urban 
authority  shall  retain  and  have  the  same  power 
of  requiring  the  respective  owners  to  make  up  the 
road,    &c.    At  first  I  thought  it  was  open  to  the 
view  that  Mr.  Maomorran  has  dearly  put  before 
us,  that,  if  that  is  to  be  taken  to  be  a  local  agree- 
ment made  under  sect.  146,  the  proof  that  the  high- 
ways are  repairable  is  accompanied  by  the  reserva- 
tion to  the  local  authority  of  the  rights  against 
frontagers.    It  seems  to  me  that  that  cannot  be 
made  use  of   in  a  proceeding  where  the  local 
authorities  are  invoking  the  powers  of  a  statute 
which  they  can  only  invoke  and  exercise  where 
the  highway  is  not  repairable  by  the  inhabitants 
at  large.    It  is  a  condition  which  may  give  the 
local  authority  a  right  as  against  people  who  are 
parties  to  the  agreement,  and  possibly — I  express 
no   opinion   as    to   that — some   rights    against 
persons  who  take  with  notice,  and  I  do  not  know 
whether  they  would  have  rights  against  persons 
who  took  without  notice,    ft  seems  to  me  quite 
impossible  to  say,  where  they  are  invoking  the 
powers  of  a  section,  which  can  only  be  used  where 
the  highways  are  not  repairable  by  the  inhabi- 
tants at  large,  that  they  can  in  one  breath  obtain 
that  jurisdiction,  and  then  say  that  there  is  a 
secret  reservation  to  which  the  particular  front- 
agers are  not  parties,  and  assert  that  they  still' 
have  their  rights  reserved.    I  think,  therefore, 
that  the  decision  of  the  magistrates  is  correct.    I 
do  not  deal  with  the  other  points,  because,  although 
to  my  mind  they  are  points  of  difficulty,  we  have 
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not  bad  them  fully  argued.  I  am  myself  satisfied 
that  this  was  nothing  more  than  a  substituted 
road  for  the  old  road,  and  that  therefore  it  would 
prima  facie  carry  with  it  the  old  obligations,  or, 
in  other  words,  would  be  a  highway  repairable  by 
the  inhabitants  at  large.  I  only  mention  that 
because  I  do  not  want  it  to  be  assumed  that  I 
have  acceded  to  the  argument  that  the  rights  of 
the  frontagers  are  any  different,  having  regard  to 
the  circumstances  in  which  this  particular  road 
was  made.  I  think,  for  the  short  reasons  which 
I  have  given,  this  appeal  must  be  dismissed. 


Lawbancb,  J. — I  agree. 
Ridley,  J.— I  agree. 


Appeal  dismissed. 


Solicitors:  Holt,  Beever,  and  Co.,  for  A.  F. 
Kidson,  Town  Clerk,  Folkestone;  J.  H.  Rook, 
Folkestone. 


Friday,  Jan.  12, 1906. 

Before  Lord  Alverstone,  O.J.,  Ridley  and 

Dablinq,  JJ.) 

Rex  v.  Lancashire  Justices,  (a) 

Justices — Licensing  —  Disqualification  —  Justices 
incompetent  to  act  sitting  on  bench—Refusal  of 
renewal  by  licensing  justices — Appeal— Licens- 
ing justices  sitting  on  bench  at  quarter  sessions 
on  hearing  of  appeal — Validity  of  order. 

Upon  an  appeal  to  quarter  sessions  from  an  order 
of  licensing  justices  refusing  to  renew  a  licence, 
two  of  the  licensing  justices  who  were  present  at 
the  licensing  meeting,  and  who  were  parties  to 
the  making  of  the  order  appealed  against,  sat  on 
the  bench  with  the  chairman  and  justices  of 
quarter  sessions  during  the  hearing  of  the 
appeal;  they  retired  with  the  other  justices, 
ana  returned  into  court  and  sat  on  the  bench 
when  the  decision  was  given  and  an  order  made 
dismissing  the  appeal,  but  they  took  no  part 
whatever  in  court,  or  when  the  justices  retired, 
in  the  discussion  of  the  case  or  in  the  decision  of 
the  appeal : 

Held,  that,  as  the  two  justices  were  disqualified 
from  acting  on  the  appeal  from  their  own  order, 
they  ought  not  to  have  sat  on  the  bench  while  the 
appeal  was  being  heard,  and  their  presence  on 
trie  bench,  even  though  they  took  no  part  in  the 
proceedings,  rendered  the  order  made  by  quarter 
sessions  invalid,  and  the  appeal  ought  to  be 
reheard. 

Rule  calling  on  the  justices  of  the  county  of 
Lancaster  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove,  for  the  purpose  of 

Quashing  the  same,  an  order  made  by  the  general 
lourt  of  Quarter  Sessions  for  the  county  of 
Lancaster,  on  the  12th  April  1905,  dismissing  the 
appeal  of  one  Arthur  Heathcote  against  an  order 
of  the  licensing  justices  of  Manchester,  on  the 
6th  March  1905,  refusing  to  grant  him  a  renewed 
licence,  upon  the  ground  that  two  of  the  justices, 
whose  order  was  the  subject  of  the  appeal,  were 
members  of  the  Court  of  Quarter  Sessions  which 
dismissed  the  appeal. 

A  rule  nisi  had  also  been  obtained  for  a 
mandamus  to  the  same  justices  to  hear  and  deter- 
mine the  appeal,  the  rules  being  obtained  on  the 
application  of  Arthur  Heathcote. 

(a)  Reported  by  W.  W.  Obb,  Esq.*;  Barriater-ftt-Law. 


Affidavits  were  filed  by  Mr.  Yates,  K.C.,  the 
chairman  of  the  quarter  sessions,  and  by  the  two 
justices  in  question,  Mr.  R.  Armitage  and  Mr. 
F.  Moss. 

From  these  affidavits  the  facts  appeared  to  be 
as  follows  :— 

On  the  12th  April  1905  the  general  court  of 
Quarter  Sessions  for  the  county  sat  for  the 
purpose  of  hearing  licensing  appeals.  Mr.  Yates, 
JLG.,  the  chairman,  presided,  and  among  the 
other  justices  present  were  Mr.  Armitage  and 
Mr.  Moss,  both  of  whom  had  been  members  of 
the  licensing  meeting,  and  had  taken  part  in 
refusing  to  renew  the  applicant's  licence  for  the 
Angel  inn,  Gorton.  These  two  justices  sat  one 
at  each  side  of  the  chairman,  and  when  the  appeal 
was  called  on  they  told  the  chairman  that  they 
had  taken  part  in  the  previous  proceedings,  and 
asked  if  they  should  leave  the  bench.  The  chair- 
man agreed  that  they  should  take  no  part  in  tbe 
hearing  of  the  appeal  or  in  the  decision,  but  said 
that  he  did  not  see  any  objection  to  their  remain- 
ing on  the  bench.  They  accordingly  remained  on 
the  bench  while  the  appeal  was  being  heard,  bat 
they  addressed  no  remarks  to  the  chairman, 
except  as  above  mentioned,  or  to  the  other  jus- 
tices, and  neither  of  them  took  any  part  in  the 
discussion  or  hearing  _  of  the  appeal.  They 
retired  with  the  other  justices  when  they  retired 
to  consider  their  decision,  but  they  took  no  part 
whatever  in  the  discussion  which  then  took  puce, 
or  in  influencing  or  arriving  at  tbe  decision  which 
the  other  justices  arrived  at.  They  returned  into 
court  with  the  other  justices,  and  had  resumed 
their  seats  next  the  chairman  when  tbe  decision 
was  announced.  No  objection  was  made  to  then- 
presence  on  the  bench  until  after  the  decision  of 
the  court  was  given. 

The  above  rules  were  then  obtained  upon  tbe 
ground  that  the  proceedings  at  the  quarter 
sessions  on  the  hearing  of  the  applicant's  appeal 
were  invalidated,  by  reason  of  the  fact  that  two 
of  the  justices  who  had  sat  and  had  taken  put 
in  refusing  to  renew  the  licence  in  the  first 
instance  had  also  sat  with  the  other  justice*  in 
quarter  sessions  when  the  appeal  was  heard  and 
determined  by  the  quarter  sessions,  although 
those  two  justices  had  taken  no  part  in  the  dis- 
cussion or  decision  of  the  appeal. 

No  counsel  appeared  on  behalf  of  the  justices 
to  show  cause,  but  the  affidavits  made  by  the 
chairman  and  the  two  justices  were  read. 

E.  Sutton  (O.  Jordan  with  him)  in  support  of 
the  rules. — The  presence  on  the  bench  at  quarter 
sessions  of  the  two  justices  who  had  taken  part  in 
the  refusal  of  the  licence  invalidated  the  order 
made  by  the  quarter  sessions  dismissing  the  appli- 
cant's appeal.  It  makes  no  difference  that  these 
two  justices  took  no  part  in  the  discussion  or 
decision  of  the  appeal ;  it  is  sufficient  that  they 
were  present  on  the  bench.  The  court  was 
improperly  constituted,  by  reason  of  the  fact  that 
two  of  the  justices  who  had  been  parties  to  the 
previous  decision  refusing  the  licence  sat  on  the 
bench  at  quarter  sessions,  and  it  is  immaterial 
whether  they  took  any  part  in  the  hearing  of  the 
appeal  or  not : 

Reg.  v.  Meyer,  34  L.  T.  Rep.  247 ;  1  Q.  B.  Dir. 

173; 
Reg.    v.     London     County     Council ;    Ex   parte 

Akkersdyk,  66  L.  T.  Bep.  16S ;  (1892)  1  Q.  B.  190. 
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The  order  made  by  the  quarter  sessions  was 
therefore  bad  and  ought  to  oe  set  aside,  and  the 
appeal  heard  on  the  merits. 

Lord  Alvbbstone,  C.J. — In  this  case  two 
justices  appear  to  have  sat  on  the  bench  who  were 
obviously  not  competent  to  take  part  in  the  pro- 
ceedings, to  have  sat  on  either  side  of  the  chairman, 
and  to  have  retired  and  returned  into  court  with 
him  and  the  other  justices.  It  was  said  that  they 
took  no  part  in  the  decision,  but,  in  my  opinion, 
it  is  extremely  important  that  persons  should  not 
even  appear  to  form  part  of  a  court,  or  be  in  a 
position  in  which  they  could  be  supposed  to  have 
any  influence,  where  they  are  interested  in  a  case. 
That  seems  to  me  to  be  the  principle  which 
Blackburn,  J.  enunciated  in  the  case  which  has 
been  cited  of  Reg.  v.  Meyer  (ubi  sup.),  in  which 
he  had  the  concurrence  of  two  other  judges,  and 
his  judgment  has  been  approved  in  this  court. 
Blackburn,  J.  in  that  case  expressly  declined  to 
go  into  the  question  whether  the  person  acted  or 
not,  and  he  thought  it  better  to  maintain  the 
rule  that  justices  who  were  not  competent  to  act, 
should  not  sit  on  the  Bench  when  the  appeal  was 
heard.  Both  rules  therefore  will  be  made 
absolute,  and  the  appeal  must  be  re-heard  by  the 
quarter  sessions. 

Bidlbt  and  Darling,  JJ.  concurred. 

Rules  absolute. 

Solicitors  for  the  applicant,  Pritchard,  Enale- 
field  and  Co.,  for  P.  KoJker  Jordan  and  Bowden$ 
Manchester. 


Monday,  Jan.  15,  1906. 

(Before  Lord  Alybbstonb,  O.J.,  Bidlbt,  and 

Darling,  JJ. 

Morgan  and  others  (apps.)  v.  Licensing 
Justices  of  Atlesford  (reaps.),  (a) 

Licensing — Renewal  of  licence — House  not  re- 
quired— Licensing  justices  delegating  their 
powers  to  sub-committees—Report  of  sub- 
committee— Duty  to  communicate  to  licensee— 
Report  of  house  to  quarter  sessions—Question 
as  to  other  houses  in  neighbourhood  not  reported 
— Admissibility  of— Licensing  Act  1904  (4 
Edw.  7,  c.  23),  s.  1,  sub-s.  2 ;  «.  5,  sub-s.  2. 

During  the  hearing  of  an  application  for  the 
renewal  of  a  licence  before  the  committee  of 
quarter  sessions  appointed  for  that  purpose, 
questions  were  ashed  on  be  half  of  the  applicant 
for  renewal,  of  a  witness  in  cross- examination, 
whether  it  was  not  the  fact  that  there  were  other 
licensed  houses  in  the  neighbourhood  of  the 
applicant's  house  the  licensees  of  which  had  been 
convicted  for  offences  against  trie  licensing  laws, 
and  whether  U  was  not  the  fact  that  other 
licensed  houses  in  the  neighbourhood  were  not 
so  well  conducted  as  the  applicant's  house,  and 
generally  as  to  the  conduct  and  management 
of  other  licensed  houses  in  the  neighbourhood, 
which  had  not  been  referred  to  quarter 
sessions.  The  committee  having  disallowed  the 
questions  in  so  far  as  they  related  to  houses  the 
renewal  of  the  licences  of  which  had  not  been 
referred  to  quarter  sessions. 

Held,  that  the  mere  fact  that  the  questions  related 
to  houses  which  had  not  been  reported  to  quarter 

(a)  Reported  by  W.  W.  Obb,  Esq.,  Barrister-at-Law. 


sessions,  was  not  a  sufficient  reason  for  dis- 
allowing the  questions  and  excluding  the 
evidence,  and  that  the  answers  to  the  questions 
ought  to  have  been  admitted. 
The  justices  of  a  licensing  district  can  make 
inquiry  as  to  licensed  houses  in  their  district 
by  means  of  sub-committees,  provided  that  they 
afterwards  bring  the  knowledge  they  so  obtain 
to  the  notice  of  the  persons  interested. 

Case  stated  for  the  opinion  of  the  court  by  the 
committee  to  whom  the  Court  of  Quarter  Sessions 
for  the  western  division  of  the  county  of  Kent 
had  delegated  such  of  their  powers,  under  the 
Licensing  Act  1904,  as  quarter  sessions  are 
required  to  delegate  by  sect.  5,  sub-sect.  2,  of  the 
Act. 

The  appellants  were  the  tenant  and  owners 
respectively  of  a  certain  beerhouse  known  as  the 
Running  Horse,  situate  in  the  Brook,  Chatham, 
in  the  county  of  Kent.  The  beerhouse  was  first 
licensed  before  the  year  1869,  and  the  licence 
thereof  had  ever  since  been  continuously  renewed 
until  the  happening  of  the  events  hereinafter 
mentioned. 

The  respondents  were  the  justices  for  the 
licensing  district  of  the  lathe  of  Aylesford  in  the 
county  of  Kent,  within  whose  district  the  beer- 
house was  situate,  and  as  such  appeared  and 
were  heard  on  the  question  of  the  renewal  *of  the 
licence  of  the  beerhouse,  pursuant  to  sect.  1, 
sub-sect.  2,  of  the  Act 

At  the  annual  licensing  meeting  for  the  district 
the  appellant  (Kate  Morgan)  duly  applied  for  the 
renewal  of  the  licence,  but  the  justices  referred 
the  matter  to  the  Court  of  Quarter  Sessions, 
together  with  their  report  thereon,  purporting  to 
act  under  the  provisions  of  the  Licensing  Aot 
1904. 

A  copy  of  the  report  was  as  follows : 

In  connection  with  the  question  so  referred  we  report 
as  follows  x  Before  the  general  annual  licensing  meeting 
in  the  present  year  we  oarefnlly  inquired  into  the  ques- 
tion of  the  redundancy  in  the  number  of  licensed  houses 
for  the  sale  of  intoxicating  liquor  to  be  consumed  on  the 
premises  in  this  licensing  district,  and  appointed  com- 
mittees who  visited  all  such  houses  in  the  more  con- 
gested parts  of  the  urban  districts  in  the  division — 
namely,  the  boroughs  of  Chatham  and  GUlingham,  and 
the  urban  districts  of  Northfleet — and  oolleoted  statistics 
and  other  particulars  regarding  the  same.  These  com- 
mittees were  also  instructed  to  select  the  houses  the 
renewal  of  the  licences  of  which  they  considered  might 
with  most  advantage  be  referred  this  year  to  quarter 
sessions,  with  a  view  to  such  renewal  being  refused  in 
aooordanoe  with  sect.  1  of  the  Licensing  Aot  1904,  the 
number  of  houses  so  selected  in  each  distriot  not  to 
exceed  one-third  of  the  total  number  which  they  con- 
sidered to  be  in  exoess  of  the  requirements  of  the 
districts.  These  oommittees  duly  made  their  reports  to 
us  accordingly,  which  reports  we  adopted,  and  there- 
upon we  gave  directions  to  our  clerk  to  give  notice 
to  the  holders  of  the  licences  of  these  selected 
houses  (which  comprised  all  of  those  named  in 
the  above  schedule)  that  the  renewal  thereof  would 
be  opposed  at  the  general  annual  licensing  meeting 
on  the  following  grounds:  (1)  That  such  lioenoe 
is  not  required  to  meet  the  wants  of  the  neighbour- 
hood ;  (2)  that  the  existence  of  such  lioenoe 
renders  the  number  of  houses  licensed  for  the  sale 
of  intoxicating  liquor  in  the  neighbourhood  excessive. 
These  notices  were  duly  served,  and  at  the  general 
annual  licensing  meeting  held  on  the  10th  Feb.  1905  we 
heard  police  evidence  with  regard  to  each  particular 
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house  and  the  other  licensed  houtee  contiguous  thereto, 
and  counsel  and  solicitors  for  the  respective  licensees, 
and  we  postponed  oar  deoision  until  the  adjourned  general 
annual  licensing  meeting  held  on  the  10th  March,  when, 
afte/  cartful  consideration,  we  resolved  to  refer  to 
quarter  sessions  the  question  of  the  renewal  of  the 
Uoenoes  of  the  hon&es  in  the  above  schedule  under  the 
powers  conferred  by  seot.  1  of  the  Licensing  Act  1904 
oq  the  grounds  above  stated.  It  is  possible  that  in 
future  years  we  shall  refer  to  quarter  sessions  the 
question  of  the  renewal  of  a  number  of  other  licences 
upon  the  same  grounds  as  those  specified  in  the  above 
schedule,  being,  in  our  opinion,  only  approximately  about 
one-third  of  the  total  number  of  redundant  licences  in 
the  licensing  district.  We  do  not  consider  that  any 
redaction  is  at  present  required  in  the  licensed  houses 
in  the  rural  parts  of  the  district.  The  facts  with  regard 
to  the  several  urban  portions  of  this  licensing  district 
were  as  follows :  "  Borough  of  Chatham.  The  popula- 
tion at  the  last  census  was  88,146.  The  number  of 
houses  with  'on  '-licences  is  152,  of  which  seventy  -three 
are  f  ally  licensed,  and  seventy. nine  are  *  on '  beerhouses, 
giving  a  ratio  of  one  suoh  house  to  every  250  inhabitants, 
which  we  consider  to  be  excessive.  The  borough  may 
be  conveniently  divided  into  three  districts:  (a)  The 
Brock  district ;  (b)  the  High-street  district ;  and  (c)  the 
remainder  of  the  borough  (except  the  portion  of  the 
Old  Brompton  district,  which  is  referred  to  hereafter 
under  the  head  of  Gillingham).  The  Brook  district  con- 
sists 0f  the  street  known  as  the  Brook  and  streets 
leading  into  it.  It  is  the  worst  district  in  Chatham,  and 
the  majority  of  the  bad  characters  of  both  sexes  in  the 
town  reside  there.  There  are  fifteen  •  on  '-lioensed 
homes  in  the  district,  of  which  five"  are  fully  licensed 
and  ten  are  '  on '  beerhouses.  We  consider  that  about 
one-half  of  these  licences  Bhould  be  done  away  with,  but 
this  year  we  are  referring  to  quarter  sessions  three  only 
of  suoh  licences.  With  regard  to  the  lioenoes  so 
referred  to  the  following  are  the  particulars  ascertained 
by  us.  Name  of  house,  Running  Horse ;  situation, 
The  Brook ;  nature  of  licence,  '  on  '  beer ;  tied  ; 
struoture  snd  accommodation,  brick  built,  old,  rather 
small,  two  entranoee,  two  bars  and  one  tap-room ;  rate- 
able value,  241. ;  olass  of  customers,  working  class ; 
amount  of  trade,  fair.1'  [Then  there  were  the  names, 
distances,  and  description  of  the  nearest  licensed  houses, 
four  houses  being  given,  three  within  fifty  yards  and  one 
within  twenty  yards.] 

On  tho  consideration  of  this  report  by  the  com- 
mittee of  quarter  sessions  on  the  23rd  May  1905, 
the  appellants  and  the  respondents  being  repre- 
sented by  counsel,  it  was  contended  on  behalf  of 
the  appellants  that  the  report  was  not  made  in 
accordance  with  law,  and  that  there  were  no  facte 
contained  in  the  report  which  gave  the  committee 
jurisdiction  to  consider  the  matter  or  to  refuse 
the  renewal  of  the  licence. 

The  grounds  of  the  objection  were  as  follows : 
(1)  That  it  appeared  from  the  report  that  the 
justices  for  the  licensing  district  had  delegated 
their  duties  to  committees  prior  to  the  general 
annual  licensing  meeting,  and  it  was  contended 
that  this  they  had  no  jurisdiction  to  do;  (2)  that 
those  committees  had  made  their  reports  to  the 
justices,  and  that  the  justices  had  adopted  and 
acted  upon  their  reports  without  setting  out  the 
reports  or  the  facts  contained  therein  in  their 
report  to  quarter  sessions,  and  that  the  appellants 
had  consequently  no  opportunity  of  meeting  or 
contradicting  the  state  of  facts,  assumed  or  real, 
on  which  the  committees  or  the  justices  had  acted 
in  referring  and  reporting  on  the  beerhouse,  and 
further,  that  it  appeared  that  the  justices  had 
acted  upon  evidence  not  given  upon  oath  or  at  I 
the   annual   licensing    meeting;    (3)  that,  even  ' 


assuming  there  was  an  excess  of  licensed 
houses  in  the  district,*  there  was  nothing  in  the 
report  to  show  that  the  appellants'  beerhouse  was 
the  house  that  was  not  required  to  meet  the 
wants  of  the  neighbourhood,  or  that  the  existence 
of  the  licence  of  the  beerhouse  rendered  the 
number  of  houses  licensed  for  the  sale  of  intoxi- 
cating liquors  in  its  neighbourhood  excessive,  and 
that  there  was  no  fact  disclosed  in  the  report 
which  could  sustain  a  valid  objection  to  the 
renewal  of  the  licence. 

The  commitfee  overruled  these  objections  and 
proceeded  with  the  hearing,  but  agreed  to  state  a 
case  for  the  opinion  of  the  court. 

During  the  progress  of  the  hearing  counsel  for 
the  appellants  proposed  to  put  the  following 
question  to  the  police  witness  called  by  the 
respondents : 

Is  it  not  the  faot  that  there  are  lioensed  houses  in  the 
neighbourhood  cf  the  appellants'  house  and  doing  s 
similar  trade  the  licensees  of  which  have  been  convic'ed 
during  the  last  five  years  for  offences  against  the  licens- 
ing laws  P 

The  question  so  far  as  it  related  to  licensed, 
houses,  the  renewal  of  the  licences  of  which  had  not 
been  referred  to  quarter  sessions,  was  disallowed 
by  the  committee.  Oonnsel  for  the  appellants 
further  proposed  to  cross-examine  the  witness 
as  to  whether  it  was  not  the  fact  that  other 
licensed  houses  in  the  neighbourhood  of  the 
appellants'  beerhouse,  and  doing  a  similar  trade, 
were  not  so  well  conducted  as  the  appellants* 
beerhouse,  and  generally  as  to  the  conduct  and 
management  of  other  licensed  houses  in  the 
neighbourhood  of  the  appellants'  house,  which  had 
not  been  referred  to  quarter  sessions.  This  cross- 
examination  was  objected  to  by  the  committee 
and  disallowed. 

The  hearing  proceeded,  and  the  committee 
decided  to  ref  a se  the  renewal  of  the  licence,  subject 
to  this  case. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Were  the  objections  or  any  of  them  to  the 
report  well  founded?  (2)  Should  the  question 
proposed  to  be  put,  or  the  cross-examination 
proposed,  have  been  allowed  P 

If  the  court  should  answer  the  questions  in  the 
negative,  then  the  appeal  was  to  be  dismissed; 
if  the  court  should  answer  either  of  the  questions 
in  the  affirmative,  then  the  case  was  to  be  remitted 
to  the  committee. 

Hohler   for   the   appellants. — There   are  two 
questions  raised  by  the  case — first,  whether  or  not 
the  report  referring  the  licence  of  this  house 
to  quarter    sessions   was   properly   made;  and, 
secondly,  whether  or  not  certain  questions  asked 
in  cross-examination  were  admissible.    It  is  sub- 
mitted that  the  report  of  the  justices  sitting  as 
the  renewal  authority  was  not  made  in  accord- 
ance with  the  Act.  The  licensing  justices  referred 
the  question  of  the  licensed  houses  in  the  district 
to  committees,  who  were  to  inquire  into  the  cir- 
cumstances of  the  houses  and  were  to  select  those 
which  they  considered  ought  to  be  referred  to 
quarter  sessions.    These  committees  did  so,  and 
made  reports  to  the  licensing  justices,  and  the 
justices  adopted  those  reports  without  hearing 
evidence  as  to  each  house.    It  is  submitted  that 
they  were  wrong  in   adopting  and  acting  upon 
these  reports  without  either  showing  those  reports 
to  the  appellants,  or  giving    the  appellants  an 
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opportunity  of  meeting  the  statements  contained 
in  those  reports.  [Lord  Alvebstone,  C.J. — The 
case  in  that  respect  is  like  the  case  of  Bex  v. 
Farnham  Justices  (86  L.  T.  Rep.  839;  (1902) 
2  K.  B.  363),  where  the  justices  appointed  a  sub- 
committee to  examine  into  the  details  of  each 
house.]  The  present  case  is  not  the  same  as  the 
Farnham  case,  as  in  that  case  the  justices  heard 
the  evidence  as  to  each  house  in  open  court. 
The  procedure  adopted  by  the  renewal  authority 
in  this  case  waB  in  contravention  of  the  express 
provisions  of  sect.  1  of  the  Act  of  1904.  By 
rule  16  of  the  Licensing  Rules  1904  the  appellants 
were  entitled  to  have  a  copy  of  the  report, 
or  so  much  of  it  as  related  to  their  house. 
That  is  conceded,  but  it  refers  to  the  final  report 
to  the  quarter  sessions,  and  does  not  touch  the 
reports  made  by  these  committees.  [Lord 
Alvebstone,  G.J. — Then  we  have  to  deal  with 
this  case  on  the  supposition  that  the  appellants 
had  not  got  the  whole  contents  of  the  reports  of 
the  sub-committees  to  the  licensing  justices/] 
Yes.  [He  referred  to  Bex  v.  Tolhurst  (93  L.  T. 
Rep.  76 ;  (1905)  2  K.  B.  478),  and  was  stopped.] 

Pereival  Hughes  for  the  respondents. — First, 
with  regard  to  the  question  whether  the  renewal 
authority  had  before  them  a  statement  of  facts 
which  was  not  put  before  the  compensation 
authority,  the  licensee  had  no  right  to  see  the 
private  report  on  which  the  renewal  authority 
acted.  The  justices  act  on  the  renewal  authority 
in  a  twofold  capacity.  They  have  the  right  to  act 
as  objectors,  and  as  to  that  they  are  entitled  to 
use  their  own  knowledge  of  the  houses.  [Lord 
Alvebstone,  O.J. — The  point  is,  Can  they  act 
on  the  result  of  their  inquiry  without  communi- 
cating that  to  the  licensee  ?J  Yes,  they  may  do 
so,  so  long  as  they  allow  the  evidence  to  be  given 
in  court  and  to  be  cross-examined  to.  They 
adopted  the  report  of  their  sub-committees  qud 
objectors  and  not  as  adjudicators,  and  the 
licensee  was  not  entitled  to  that  report.  [Counsel 
stated  that  he  was  instructed  that,  as  a  matter 
of  fact,  the  whole  of  the  facts  contained  in  the 
sub-committees'  reports  appeared  in  the  report 
made  to  quarter  sessions,  of  which  the  appellants 
had  due  notice,  and  the  case  then  proceeded  upon 
that  basis.]  Then,  with  regard  to  the  questions 
which  were  disallowed,  the  compensation  com- 
mittee were  right  in  excluding  those  questions  in 
so  far  as  they  related  to  houses  which  had  not 
been  reported  to  them.  They  have  not  improperly 
narrowed  the  ambit  of  the  discussion  by  disal- 
lowing these  questions,  ss  they  have  sufficiently 
differentiated  between  the  different  houses  to 
satisfy  the  judgments  in 

Raven  t.  Southampton  Justices,  90  L.  T.  Rep.  94  ; 

(1904)  I  K.  B.  430  ; 
Rex  v.  Tolhurst  (ubi  sup.). 

Lord  Alvebstone,  C.J.— In  this  case  two 
questions  arise,  one  relating  to  the  action  of  the 
renewal  authority,  the  licensing  justices,  and  the 
other  relating  to  the  action  of  the  quarter 
sessions  on  a  report  sent  to  them  by  the  renewal 
authority.  On  the  first  question  I  will  only 
express  an  opinion,  without  deciding  a  point 
which  I  do  not  think  really  arises,  in  such  a 
way  as  not  to  prejudice  the  discussion  of  the 
matter  in  future.  In  the  case  of  Bex  v.  Tolhurst 
(ubi  sup.)  I  said  —  and  I  see  no  reason  to 
chance  mv    opinion — that  if  the   justices  were   I 


change  my    opinion 


going  to  report  on  facts  they  ought  to  give  the 
persons  affected  an  opportunity  of  seeing  what 
those  facts  were  and  of  offering  evidence  upon 
those  facts,  and  if  there  were  any  grounds  for 
supposing  that  in  the  report  adopted    by  the 
renewal  authority  there  were  statements  of  fact 
with  regard   to  this   house,  or  to  the  merits  of 
the  matter  on  which  the  appellants  had  not  had 
an  opportunity  of  being  heard,  I  should  certainly 
have  given  effect  to  that  objection ;  but  it  seems 
to  me,  as  far  as  I  can  understand  the  matter,  that 
question  does  not  really  arise,  particularly  as  it 
appears  that  certain  questions  were  allowed  to  be 
put  by  the  renewal  authority,  although  they  were 
rejected   by   the  quarter    sessions.    Every    one 
knows    the  difficulty  there    is    in  working   this 
Licensing  Act,  and  in  such  a  place  as  Chatham, 
where  it  was  obvious  that  some  action  was  neces- 
sary, the  justices  had  a  difficult  task  before  them. 
With    regard    to    making  inquiry  by  sub- com- 
mittees, I  do  not  wish  to  say  anything  to  fetter 
the  power  of  the  justices,  provided  they  after- 
wards brought  the  knowledge  they  so  obtained  to 
the  notice  of  the  persons  whose  interests  would 
be  affected  thereby.    That  follows  from  what  we 
eaid  in  the  cases  of  Bex  v.  Farnham  Justices  (ubi 
sup.)  and  Raven  v.  Southampton  Justices   (ubi 
sup.).    But  in  thiscase  there  was  a  special  reason 
why  they  should  give  all  the  information  they 
had  to    the   compensation   committee,    because 
their  instructions  to   the  sub- committees  were 
that  they  should   only  report  on  a  number  of 
licences  not   exceeding   one-third    of  the    total 
number  of  licences  which  they  considered  to  be 
in  excess  of  the  number  required.    That  had  an 
important  bearing  en  the  action  of  the  quarter 
sessions.    If  the  renewal  authority    had  acted 
upon  facts  supplied  to  them  by  the  reports  of 
their  sub-committees  which  the  appellants   had 
not  had  an  opportunity  of  seeing,  the  matter 
might  have  been  different     I  think,  however, 
that  it  will  probably  turn  out  that  the  statement 
made  by  counsel  for  the  respondents,  upon  his 
instruction*,  as  to   the   report  to  the  quarter 
sessions  containing  all  the  facts  set  out  in  the 
reports  of  the  Bub-committees,  is  correct,  because 
on  looking  at  the  report  sent  to  the  quarter 
sessions  I  find  a  number  of  particulars    given 
about  the  Running  Horse,  the  rateable  value,  the 
class  of  customers,  and  amount  of  trade,  and 
probably  that  was  all    that  was   given   in  the 
original  reports  furnished  by  the  sub-committees. 
There  was  nothing  else  in  the  report  that  related 
to  this  particular  house,  and  1  think  it  highly 
probable   that   there  was   nothing    else  in  the 
original  report.    Then  it  is  stated  that  evidence 
was  given  about  every  one  of  these  houses,  and 
that  the   parties    interested   were   represented. 
Therefore,     if    the    only   point    in    this    case 
had     been    that    the    renewal    authority    had 
acted  upon  information  or  statements  of  fact 
which  they  had  not  heard  in   evidence,  or   on 
which  they  had  given   the  licensee  no   oppor- 
tunity of  giving  evidence,  I  should  not  have  been 
prepared  to  give  effect  to  the  appellants'  objec- 
tion upon  that  ground,  and  I  agree  with  what  has 
been  said  that  less  evidence  might  be  required 
where  the  renewal  authority  were  only  going  to 
report  a  house  to  the  quarter  sessions  than  might 
be  necessary  where  it  was  a  question  of  refusing 
a  licence.    I  now  come  to  the  second  objection, 
which  seems  to  me  to  be  father  a  serious  one. 
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Under  sect.  1  of  the  Act  of  1904,  the  authority 
which  is  to  deal  with  the  refusal  of  the  renewal 
in  such  cases  is  the  quarter  sessions.  The  quarter 
sessions  have  to  give  to  all  persons  interested 
an  opportunity  of  being  heard,  and  then,  subject  to 
the  payment  of  compensation,  they  might  refuse 
the  renewal.    They  had  before  them  in  this  case 
a  report  from  the  renewal  authority,  which  ex 
concerns  related  to   one- third   only  of  all  the 
licences   which  ought,    in   the   opinion  of   the 
justices,  to  be  suppressed.    It  was  a  bad  neigh- 
bourhood, said  to  be  one  of  the  worst  in  Chatham, 
and  it  contained  an  excessive  number  of  licensed 
houses.    The  appellants  wished  to  ask  certain 
questions  which  are  set  out  in  the  case;   they 
were  not  allowed  to  ask  whether  it  was  not  the 
fact  that  the  licensees  of  some  of  the  other  houses 
in  the  neighbourhood  had  been  convicted,  and, 
further,  whether  there  were  not  other  licensed 
houses  in  the  neighbourhood  which  were  not  so 
well  conducted  as  the  appellants'  house.    Those 
questions  were  rejected,  not  on  the  ground  that 
the  houses  were  too  far  off,  nor  on  the  ground 
that,  in  the  opinion  of  the  justices,  there  was 
such  a  difference  between  the  houses  that  the 
question  was  not  relevant,  but  simply  on  the 
ground  that  the  question  related  to  houses  which 
had  not  been  reported  to  them.    When  we  re- 
member that  the  sub-committees  only  reported  as 
to  one-third  of  the  houses  that  they  thought 
ought  to  be  extinguished,  I  think  the  compensa- 
tion authority  ought  not  to  have  rejected  the 
cross-examination  on  that  ground.     Therefore, 
without  saying  anything  to  tetter  the  discretion 
of  the  justices  as  to  how  they  should  act  on  the 
evidence  when  given,  I  think  they  ought  to  have 
admitted  the  cross-examination  in  order  to  giro 
the  licensee  an  opportunity  of  testing  the  matter. 
I  think,  therefore,  on  this  second  ground  the 
appeal  must  be  allowed,  and  the  case  must  be 
remitted  to  the  quarter  sessions,  with  a  direction 
not  to  reject  this  class  of  evidence. 

Ridley,  J. — I  agree. 

Dablihg,  J.-I  agree.       Appeal  ^^  (a) 

Solicitors  for  the  appellants,  Ince,  Colt,  and 
Ince,  for  Basset  and  Boucher,  Rochester. 

Solicitors  for  the  respondents,  Sismey  and 
Cook,  for  Arnold,  Baker,  and  Day,  Rochester. 


(a)  No  point  was  taken,  raised,  or  argued  in  the  oaae 
as  to  whether  the  committee  of  quarter  sessions  had 
power  to  state  a  case,  but  the  oase  was  argued  and 
decided  upon  the  assumption  that  the  committee  had 
power  to  state  a  oase,  and  that  there  was  a  final  order 
made.  It  was  afterwards  decided  in  Bern  v.  Justices  of 
Southampton  ;  Bw  parte  Cardy  that  the  committee  had 
power  to  state  a  oase. 


Monday,  Jan.  15, 1906. 

(Before  Lord  Alvbbstonb,  O.J.,  Ridlby  and 

Dablino,  JJ.) 

Smith  and  othbbs  (apps.)  v.  Oouzbns  and 
othbbs  (Licensing   Justices  of   Portsmouth) 

(reaps.)-  (a) 

Licensing — Renewal  of  licence — Order  for  altera- 
tions— Structural  alterations — Alterations  for 
securing  "proper  conduct  of  the  business" — 
Order  for  stopping  up  one  door  and  locking 
another — Jurisdiction  of  licensing  justices- 
Licensing  Act  1902  (2  Edw.  7,  c.  28),  #.  11,  sub- 
s.  4. 

Licensing  justices,  upon  an  application  for  the 
renewal  of  a  licence,  have  jurisdiction  under 
sect.  11,  sub-sect.  4,  of  the  Licensing  Act  1902 
to  make  an  order  requiring  one  door  to  the 
licensed  premises  to  be  nailed  up  and  another 
door  to  be  locked  and  kept  locked  except  for 
certain  specified  purposes,  as,  under  that  sub- 
section, the  power  of  the  justices  to  order  altera- 
tions is  not  limited  to  alterations  of  a  structural 
character,  but  extends  also  to  alterations  in  the 
premises  which,  although  not  structural  in  their 
character,  have  reference  to  the  proper  conduct 
of  the  business,  and  the  order  for  the  locking  of 
the  door  would  be  an  order  for  securing  the  proper 
conduct  of  the  business. 

Case  stated  by  the  Recorder  of  Portsmouth,  in 
the  matter  of  appeals  by  the  appellant  Alfred 
Smith,  the  licensee  of  the  Naval  Hotel  public- 
house,  Wickham-street,  Portsea,  in  the  county 
borough  of  Portsmouth,  and  by  the  appellants 
trading  as  Fuller,  Smith,  and  Turner,  of  the 
Griffin  Brewery,  Chiswick,  the  owners  of  the 
public-house,  from  an  order  made  by  the  licensing 
justices  of  the  borough  of  Portsmouth  on  the 
8th  March  1905. 

The  appeals  came  on  for  hearing  before  the 
recorder  at  the  general  quarter  sessions  of  the 
peace  for  the  borough  of  Portsmouth  on  the 
8th  April  1905,  and  were  taken  together  by  the 
consent  of  the  recorder  and  all  the  parties,  and, 
having  viewed  the  premises  and  having  heard 
evidence  and  counsel  on  both  sides,  the  recorder 
found  the  following  facts  to  have  been  proved  or 
admitted : — 

The  appellant  Alfred  Smith  was  the  holder  of 
a  full  licence  at  the  Naval  Hotel,  and,  in  accord- 
ance with  a  notice  served  upon  him,  deposited 
with  the  clerk  to  the  respondent  justices,  on 
applying  for  a  renewal  of  his  licence,  a  plan  of  his 
licensed  premises,  showing  the  whole  of  the  pre- 
mises included  in  the  licence,  and  distinguishing 
by  the  colour  pink  the  rooms  or  parts  of  the  pre* 
mise8  used  for  the  sale  or  consumption  of  intoxi- 
cating liquor;  and  also  showing  the  several 
entrances  to  the  premises  from  two  parallel 
streets,  known  as  Wickham-street  and  Havant- 
street  respectively,  with  the  dimensions  and 
description  of  each  room  and  the  position  of 
every  counter  screen  and  partition.  The  plan 
correctly  described  the  premises,  and  accompanied 
and  formed  part  of  this  case. 

The  respondent  justices  at  the  adjourned  annual 
licensing  meeting,  held  on  the  8th  March  1905, 
purporting  to  act  under  sect  11,  sub-sect.  4,  of 
the  Licensing  Act  1902,  made  an  order  that  the 
following  alterations  which  they  (the  justices) 

(«)  Reported  by  W.  W,  O&e,  Biq.,  Bftrrifter*t-Law. 
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therein  stated  that  they  thought  reasonably  neoes- 
sary  to  secure  the  proper  conduct  of  the  business 
should  be  made  by  the  appellant  Alfred  Smith 
(the  licensee)  in  that  part  of  the  premises  where 
intoxicating  liquor  was  sold  or  consumed — that 
is  to  say :  "  With  a  view  to  confining  the  sale  or 
consumption  of  intoxicating  liquor  to  theWiokham- 
street  end  of  the  said  premises  the  entrance  door 
to  the  bottle  and  jug  department  of  the  said  pre- 
mises in  Havant-street  shall  be  nailed  up,  and  the 
entrance  door  to  the  public  bar  of  the  said  pre- 
mises in  the  same  street  shall  be  kept  looked 
and  not  used  except  for  domestic  purposes,  or  for 
delivering  intoxicating  liquor,  coals,  or  other 
goods  when  necessary,  or  for  the  private  use  of 
the  licensee  or  his  household  or  bond  fide  lodgers 
on  the  said  premises,  and  the  key  of  such 
entrance  to  the  said  public  bar  in  Havant-street 
phail  be  kept  by  the  licensee."  A  copy  of  this 
order  formed  part  of  the  case. 

Notices  of  appeal  were  duly  given  by  the 
appellant  Alfred  Smith,  and  by  the  appellants 
Fuller,  Smith,  and  Turner  respectively,  and  the 
grounds  of  appeal  were  identical  in  each  case. 

A  block  plan  accompanied  and  formed  part  of 
this  case,  and  correctly  showed  the  immediate 
surroundings  of  the  Naval  Hotel.  The  Naval 
Hotel  had  bars  and  bottle  and  jug  entrances  in 
two  distinct  parallel  streets,  Wiokhani-street  and 
Havant-street.  Such  entrances  externally  were 
distant  from  door  to  door  122  yards  in  one  direc- 
tion and  106  yards  in  the  opposite  direction. 
Internally  the  premises  were  136ft.  long,  and  did 
not  exceed  14ft.  3in.  in  width  at  the  parte  occupied 
by  the  bars. 

Counsel  for  the  respondents  contended,  first, 
that  the  alterations  directed  by  the  order  to  be 
made  were  structural  alterations,  and  were  pro- 
perly directed  in  accordance  with  sect.  11,  sub- 
sect.  4,  of  the  Licensing  Act  1902,  and  cited 
Bushell  v.  Hammond  (91  L.  T.  Rep.  1 ;  (1904)  2 
K.  B.  563);  secondly,  that  the  justices  could 
make  an  order  for  any  alteration,  structural  or 
non  structural,  in  the  licensed  premises,  and  that 
the  correct  interpretation  of  the  Act  was  that  if 
such  order  directed  structural  alterations  then  no 
other  requisition  for  structural  alterations  could 
be  made  within  the  next  five  years. 

Counsel  for  the  appellants  contended:  (1) 
That  the  order  of  the  justices  was  without 
jurisdiction;  that  the  things  therein  ordered 
under  the  name  of  alterations,  to  be  made  in 
that  part  of  the  premises  where  intoxicating 
liquor  was  sold  or  consumed,  were  not  alterations, 
or,  alternatively,  were  not  alterations  within  the 
meaning  of  sect.  11,  sub-sect  4,  of  the  Act.  (2)  That 
the  order,  under  the  pretence  of  ordering  altera- 
tions, in  fact  sought  to  impose  upon  the  appellant. 
Alfred  Smith  an  undertaking  to  keep  and  observe 
certain  conditions  with  reference  to  the  conduct 
of  his  licensed  premises,  contrary  to  law.  (3) 
That  the  order,  under  the  pretence  of  ordering 
things  necessary  to  secure  the  proper  conduct  of 
the  business,  in  fact  prohibited  all  the  business 
theretofore  legitimately  carried  on  at  the  Havant- 
street  entrance  to  the  premises. 

The  recorder  held  that  sect.  11,  sub-sect.  4,  of 
the  Licensing  Act  1902  only  conferred  upon  the 
licensing  justices  power  to  make  orders  for 
alterations  in  the  licensed  premises  and  altera- 
tions of  a  structural  character ;  and  that  this 
point  did  net  seem  to  have  been  raised  or  decided 


in  the  case  of    Bushell  v.  Hammond  (ubi  sup.) 
cited  by  the  respondents. 

Consequently  he  held  that,  while  the  earlier 
part  of  the  order — namely,  that  "The  entrance 
door  to  the  bottle  and  jug  department  of  the  said 
premises  in  Havant-street  shall  be  nailed  up" — 
might  be  within  the  provisions  of  the  section, 
all  thereat  of  the  order  was  not,  inasmuch  as  it 
did  not  purport  to  order  any  structural  altera- 
tions in  the  licensed  premises,  or,  indeed,  any 
alterations  in  the  premises  at  all ;  and  that  that 
part  of  the  order  was  therefore  ultra  vires. 

He  thereupon  quashed  the  whole  order ;  as,  in 
his  judgment  upon  the  merits  of  the  case,  the 
first  part  thereof  (above  quoted),  standing  by 
itself,  was  unnecessary  and  useless,  even  if  sever- 
able and  made  with  jurisdiction.  Save  as  afore- 
said, he  was  of  opinion  that  the  order  taken  as  a 
whole  was  a  reasonable  order  and  within  the 
jurisdiction  of  the  justices. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  the  justices  had  jurisdiction 
to  make  the  order. 

The  Licensing  Act  1902  (2  Edw.  7,  c.  28) 
provides : 

Seot.  11  (2).  Any  alteration  in  any  licensed  premises 
for  the  sale  by  retail  of  intoxioating  liquors  to  be  con- 
sumed thereon,  whioh  gives  increased  facilities  for 
drinking,  or  conceals  from  observation  any  part  of  the 
premises  used  for  drinking,  or  whioh  affects  the  com- 
munication between  the  part  of  the  premises  where 
intoxicating  liquor  is  sold,  and  any  other  part  of  the 
premises  or  any  street  or  other  public  way,  shall  not  be 
made  without  the  consent  of  the  lioensing  juBtioes 
assembled  either  at  the  general  annual  lioensing 
meeting,  or  at  special  sessions  under  section  four  of  the 
Alehouse  Act  1828,  and  the  lioensing  justices  .  may, 
before  giviug  th*ir  consent,  require  plans  of  the  pro- 
posed alterations  to  be  deposited  with  their  clerk  at 
such  time  as  they  may  determine ;  and,  if  any  suoh 
alteration  is  made,  save  under  the  order  of  some  lawful 
authority,  without  suoh  consent  as  aforesaid,  a  oourt  of 
summary  jurisdiction,  on  complaint,  may  by  order 
declare  the  licence  to  be  forfeited,  or  direct  that,  within 
a  time  fixed  by  the  order,  the  premises  shall  be  restored 
to  their  original  condition.  (4)  On  any  application  for 
the  renewal  of  a  lioenoe  for  the  sale  by  retail  of  intoxi- 
oatiog  liquors  to  be  consumed  on  the  premises,  the 
licensing  justioes  may  require  a  plan  of  the  premises  to 
be  produced  before  them,  and  to  be  deposited  with 
their  olerk,  and,  on  renewing  any  suoh  lioenoe,  they  may 
by  order  direct  that,  within  a  time  fixed  by  the  order, 
suoh  alterations  as  they  think  reasonably  necessary  to 
secure  the  proper  conduct  of  the  business  shall  be  made 
in  that  part  of  the  premises  where  intoxicating  liquor  is 
solo  or  consumed,  but  any  suoh  order  shall  be  subject  to 
an  appeal  to  a  oourt  of  quarter  sessions,  as  provided  by 
the  Alehouse  Act  1828,  and,  if  any  suoh  order  for  struc- 
tural alteration  is  made  and  complied  with,  no  further 
requisition  for  the  structural  alteration  of  the  premises 
shall  be  made  within  the  next  five  years.  If  the  licensed 
person  makes  default  in  oomplying  with  any  such  order, 
he  shall,  on  summary  conviction,  be  liable  to  a  fine  not 
exceeding  twenty  ■hillings  for  every  d*y  during  whioh 
the  default  continues.  (5)  N  otic  a  of  any  order  under 
this  section  shall  be  forthwith  given  by  the  clerk  to  the 
owner  of  the  premises  in  respect  of  whioh  the  order  is 
made. 

Avory,  K.C.  (Tyrrell  Giles  with  him)  for  the 
lioensing  justices,  who  were  respondents  in  the 
oourt  below. — The  order  which  the  licensing 
justices  made,  as  to  the  nailing  up  of  one  door 
and  the  looking  of  another  door,  was  an  order 
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Under  sect.  1  of  the  Act  of  1904,  the  authority 
which  is  to  deal  with  the  refusal  of  the  renewal 
in  such  cases  is  the  quarter  sessions.  The  quarter 
sessions  have  to  give  to  all  persons  interested 
an  opportunity  of  Ming  heard,  and  then,  subject  to 
the  payment  of  compensation,  they  might  refuse 
the  renewal.    They  had  before  them  in  this  case 
a  report  from  the  renewal  authority,  which  ex 
concessis  related  to   one*  third   only  of  all  the 
licences   which  ought,    in   the   opinion  of   the 
justices,  to  be  suppressed.    It  was  a  bad  neigh- 
bourhood, said  to  be  one  of  the  worst  in  Chatham, 
and  it  contained  an  excessive  number  of  licensed 
houses.    The  appellants  wished  to  ask  certain 
questions  which  are  set  out  in  the  case;   they 
were  not  allowed  to  ask  whether  it  was  not  the 
fact  that  the  licensees  of  some  of  the  other  houses 
in  the  neighbourhood  had  been  convicted,  and, 
further,  whether  there  were  not  other  licensed 
houses  in  the  neighbourhood  which  were  not  so 
well  conducted  as  the  appellants'  house.    Those 
questions  were  rejected,  not  on  the  ground  that 
toe  houses  were  too  far  off,  nor  on  the  ground 
that,  in  the  opinion  of  the  justices,  there  was 
such  a  difference  between  the  houses  that  the 
question  was  not  relevant,  but  simply  on  the 
ground  that  the  question  related  to  houses  which 
had  not  been  reported  to  them.    When  we  re- 
member that  the  sub-committees  only  reported  as 
to  one-third  of  the  houses  that  they  thought 
ought  to  be  extinguished,  I  think  the  compensa- 
tion authority  ought  not  to  have  rejected  the 
cross-examination  on  that  ground.     Therefore, 
without  saying  anything  to  fetter  the  discretion 
of  the  justices  as  to  how  they  should  act  on  the 
evidence  when  given,  I  think  they  ought  to  have 
admitted  the  cross-examination  in  order  to  give 
the  licensee  an  opportunity  of  testing  the  matter. 
I  think,  therefore,  on  this  second  ground  the 
appeal  must  be  allowed,  and  the  case  must  be 
remitted  to  the  quarter  sessions,  with  a  direction 
not  to  reject  this  class  of  evidence. 

Ridley,  J.— I  agree. 

Dam.™,  J.-I  agree.       Appeal  ^^  ((j) 

Solicitors  for  the  appellants,  Ince,  Colt,  and 
Ince,  for  Basset  and  Boucher,  Rochester. 

Solicitors  for  the  respondents,  Sismey  and 
Cook,  for  Arnold,  Baker,  and  Day,  Rochester. 


(a)  No  point  was  takes,  raised,  or  argued  in  the  oase 
as  to  whether  the  oommittee  of  quarter  seesions  had 
power  to  state  a  oase,  but  the  oase  was  argued  and 
decided  upon  the  assumption  that  the  oommittee  had 
power  to  state  a  oase,  and  that  there  was  a  final  order 
made.  It  was  afterwards  decided  in  Rem  v.  Justices  of 
Southampton  ;  Bm  parte  Cardy  that  the  oommittee  had 
power  to  state  a  oase. 


Monday,  Jan.  15, 1906. 

(Before  Lord  Alyebstonb,  O.J.,  Ridley  and 

Darling,  JJ.) 

Smith  and  othbbs  (apps.)  v.  Couzbns  and 
others  (Licensing   Justices  of   Portsmouth) 

(reaps.),  (a) 

Licensing — Renewal  of  licence — Order  for  altera- 
ttone — Structural  alterations — Alterations  for 
securing  "proper  conduct  of  the  business" — 
Order  for  stopping  up  one  door  and  locking 
another — Jurisdiction  of  licensing  justices — 
Licensing  Act  1902  (2  Edw.  7,  c.  28),  s.  11,  sub- 
s.  4. 

Licensing  justices,  upon  an  application  for  the 
renewal  of  a  licence,  have  jurisdiction  under 
sect.  11,  sub-sect.  4,  of  the  Licensing  Act  1902 
to  make  an  order  requiring  one  door  to  the 
licensed  premises  to  be  nailed  up  and  another 
door  to  be  locked  and  kept  locked  except  jot 
certain  specified  purposes,  as,  under  that  sub- 
section,  the  power  of  the  justices  to  order  altera- 
tions is  not  limited  to  alterations  of  a  structural 
character,  but  extends  also  to  alterations  in  the 
premises  which,  although  not  structural  in  their 
character,  have  reference  to  the  proper  conduct 
of  the  business,  and  the  order  for  the  locking  of 
the  door  would  be  an  order  for  securing  the  proper 
conduct  of  the  business. 

Case  stated  by  the  Recorder  of  Portsmouth,  in 
the  matter  of  appeals  by  the  appellant  Alfred 
Smith,  the  licensee  of  the  Naval  Hotel  public- 
house,  Wickham-street,  Portsea,  in  the  county 
borough  of  Portsmouth,  and  by  the  appellants 
trading  as  Fuller,  Smith,  and  Turner,  of  the 
Griffin  Brewery,  Chiswick,  the  owners  of  the 
public-house,  from  an  order  made  by  the  licensing 
justices  of  the  borough  of  Portsmouth  on  the 
8th  March  1905. 

The  appeals  came  on  for  hearing  before  the 
recorder  at  the  general  quarter  sessions  of  the 
peace  for  the  borough  of  Portsmouth  on  the 
8th  April  1905,  and  were  taken  together  by  the 
consent  of  the  recorder  and  all  the  parties,  and, 
having  viewed  the  premises  and  having  heard 
evidence  and  counsel  on  both  sides,  the  recorder 
found  the  following  facts  to  have  been  proved  or 
admitted : — 

The  appellant  Alfred  Smith  was  the  holder  of 
a  full  licence  at  the  Naval  Hotel,  and,  in  accord- 
ance with  a  notice  served  upon  him,  deposited 
with  the  clerk  to  the  respondent  justices,  on 
applying  for  a  renewal  of  his  licence,  a  plan  of  his 
licensed  premises,  showing  the  whole  of  the  pre- 
mises included  in  the  licence,  and  distinguishing 
by  the  colour  pink  the  rooms  or  parts  of  the  pre- 
mises used  for  the  sale  or  consumption  of  intoxi- 
cating liquor;  and  also  showing  the  several 
entrances  to  the  premises  from  two  parallel 
streets,  known  as  Wickham-street  and  Havant- 
street  respectively,  with  the  dimensions  and 
description  of  each  room  and  the  position  of 
every  counter  screen  and  partition.  The  plan 
correctly  described  the  premises,  and  accompanied 
and  formed  part  of  this  case. 

The  respondent  justices  at  the  adjourned  annual 
licensing  meeting,  held  on  the  8th  March  1905, 
purporting  to  act  under  sect.  11,  sub-sect.  4,  of 
the  Licensing  Act  1902,  made  an  order  that  the 
following  alterations  which  they  (the  justices) 
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therein  stated  that  they  thought  reasonably  neces- 
sary to  eecnre  the  proper  conduct  of  the  business 
should  be  made  by  the  appellant  Alfred  Smith 
(the  licensee)  in  that  part  of  the  premises  where 
intoxicating  liquor  was  sold  or  consumed — that 
is  to  say :  "  With  a  view  to  confining  the  sale  or 
consumption  of  intoxicating  liquor  to  the  Wickham- 
street  end  of  the  said  premises  the  entrance  door 
to  the  bottle  and  jug  department  of  the  said  pre- 
mises in  Havant-street  shall  be  nailed  up,  and  the 
entrance  door  to  the  public  bar  of  the  said  pre- 
mises in  the  same  street  shall  be  kept  locked 
and  not  used  except  for  domestic  purposes,  or  for 
delivering  intoxicating  liquor,  coals,  or  other 
goods  when  necessary,  or  for  the  private  use  of 
the  licensee  or  his  household  or  bond  fide  lodgers 
on  the  said  premises,  and  the  key  of  such 
entrance  to  the  said  public  bar  in  Havant-street 
phall  be  kept  by  the  licensee."  A  copy  of  this 
order  formed  part  of  the  case. 

Notices  of  appeal  were  duly  given  by  the 
appellant  Alfred  Smith,  and  by  the  appellants 
Fuller,  Smith,  and  Turner  respectively,  and  the 
grounds  of  appeal  were  identical  in  each  case. 

A  block  plan  accompanied  and  formed  part  of 
this  case,  and  correctly  showed  the  immediate 
surroundings  of  the  Naval  Hotel.  The  Naval 
Hotel  had  bars  and  bottle  and  jug  entrances  in 
two  distinct  parallel  streets,  Wiokham-street  and 
Havant-street.  Such  entrances  externally  were 
distant  from  door  to  door  122  yards  in  one  direc- 
tion and  106  yards  in  the  opposite  direction. 
Internally  the  premises  were  136ft.  long,  and  did 
not  exceed  14ft.  3in.  in  width  at  the  parts  occupied 
by  the  bars. 

Counsel  for  the  respondents  contended,  first, 
that  the  alterations  directed  by  the  order  to  be 
made  were  structural  alterations,  and  were  pro- 
perly directed  in  accordance  with  sect.  11,  sub- 
sect.  4,  of  the  Licensing  Act  1902,  and  cited 
Bushell  v.  Hammond  (91  L.  T.  Rep.  1 ;  (1904)  2 
K.  B.  563);  secondly,  that  the  justices  could 
make  an  order  for  any  alteration,  structural  or 
non  structural,  in  the  licensed  premises,  and  that 
the  correct  interpretation  of  the  Act  was  that  if 
such  order  directed  structural  alterations  then  no 
other  requisition  for  structural  alterations  could 
be  made  within  the  next  five  years. 

Counsel  for  the  appellants  contended:  (1) 
That  the  order  of  the  justices  was  without 
jurisdiction;  that  the  things  therein  ordered 
under  the  name  of  alterations,  to  be  made  in 
that  part  of  the  premises  where  intoxicating 
liquor  was  sold  or  consumed,  were  not  alterations, 
or,  alternatively,  were  not  alterations  within  the 
meaning  of  sect.  11,  sub- sect.  4,  of  the  Act.  (2)  That 
the  order,  under  the  pretence  of  ordering  altera- 
tions, in  fact  sought  to  impose  upon  the  appellant. 
Alfred  Smith  an  undertaking  to  Keep  and  observe 
certain  conditions  with  reference  to  the  conduct 
of  his  licensed  premises,  contrary  to  law.  (3) 
That  the  order,  under  the  pretence  of  ordering 
things  necessary  to  eeoure  the  proper  oonduct  of 
the  business,  in  fact  prohibited  all  the  business 
theretofore  legitimately  carried  on  at  the  Havant- 
street  entrance  to  the  premises. 

The  recorder  held  that  sect.  11,  sub- sect.  4,  of 
the  Licensing  Act  1902  only  conferred  upon  the 
licensing  justices  power  to  make  orders  for 
alterations  in  the  licensed  premises  and  altera- 
tions of  a  structural  character ;  and  that  this 
point  did  nc  t  seem  to  have  been  raised  or  decided 


in  the  case  of    Bushell  v.  Hammond  (ubi  sup.) 
cited  by  the  respondents. 

Consequently  he  held  that,  while  the  earlier 
part  of  the  order — namely,  that  "  The  entrance 
door  to  the  bottle  and  jug  department  of  the  said 
premises  in  Havant-street  shall  be  nailed  up" — 
might  be  within  the  provisions  of  the  section, 
all  the  rest  of  the  order  was  not,  inasmuch  as  it 
did  not  purport  to  order  any  structural  altera- 
tions in  the  licensed  premises,  or,  indeed,  any 
alterations  in  the  premises  at  all ;  and  that  that 
part  of  the  order  was  therefore  ultra  vires. 

He  thereupon  quashed  the  whole  order ;  as,  in 
his  judgment  upon  the  merits  of  the  case,  the 
first  part  thereof  (above  quoted),  standing  by 
itself,  was  unnecessary  and  useless,  even  if  sever- 
able and  made  with  jurisdiction.  Save  as  afore- 
said, he  was  of  opinion  that  the  order  taken  as  a 
whole  was  a  reasonable  order  and  within  the 
jurisdiction  of  the  justices. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  the  justices  had  jurisdiction 
to  make  the  order. 

The  Licensing  Act  1902  (2  Edw.  7,  c.  28) 
provides : 

Sect.  11  (2).  Any  alteration  in  any  lioensed  premises 
for  the  sale  by  retail  of  intoxicating  liquors  to  be  con- 
sumed thereon,  which  gives  increased  facilities  for 
drinking,  or  conceals  from  observation  any  part  of  the 
premises  used  for  drinking,  or  which  affects  the  com- 
munication between  the  part  of  the  premises  where 
intoxicating  liquor  is  sold,  and  any  other  part  of  the 
premises  or  any  street  or  other  public  way,  shall  not  be 
made  without  the  consent  of  the  licensing  justices 
assembled  either  at  the  general  annual  licensing 
meeting,  or  at  special  sessions  under  eeotion  four  of  the 
Alehouse  Act  1828,  and  the  licensing  justices  may, 
before  giving  thjir  consent,  require  plans  of  the  pro- 
posed alterations  to  be  deposited  with  their  clerk  at 
such  time  as  they  may  determine ;  and,  if  any  suoh 
alteration  is  made,  save  under  the  order  of  some  lawful 
authority,  without  such  consent  as  aforesaid,  a  court  of 
summary  jurisdiction,  on  complaint,  may  by  order 
declare  the  licence  to  be  forfeited,  or  direct  that,  within 
a  time  fixed  by  the  order,  the  premises  shall  be  restored 
to  their  original  condition.  (4j  On  any  application  for 
the  renewal  of  a  licence  for  the  sale  by  retail  of  intoxi- 
cating liquors  to  be  oonsumed  on  the  premises,  the 
licensing  justices  may  require  a  plan  of  the  premises  to 
be  produced  before  them,  and  to  be  deposited  with 
their  clerk,  and,  on  renewing  any  suoh  licence,  they  may 
by  order  direot  that,  within  a  time  fixed  by  the  order, 
suoh  alterations  as  they  think  reasonably  necessary  to 
secure  the  proper  conduot  of  the  business  shall  be  made 
in  that  pare  of  the  premises  where  intoxicating  liquor  is 
sola  or  oonsumed,  but  any  suoh  order  shall  be  subject  to 
an  appeal  to  a  court  of  quarter  sessions,  as  provided  by 
tiie  Alehouse  Act  1828,  and,  if  any  such  order  for  struc- 
tural alteration  is  made  and  complied  with,  no  further 
requisition  for  the  structural  alteration  of  the  premises 
shall  be  made  within  the  next  five  years.  If  the  lioensed 
person  makes  default  in  complying  with  any  snoh  order, 
he  shall,  on  summary  conviction,  be  liable  to  a  fine  not 
exceeding  twenty  shillings  for  every  d*y  during  which 
the  default  continues.  (5)  Notice  of  any  order  under 
this  section  shall  be  forthwith  given  by  the  clerk  to  the 
owner  of  the  premises  in  respect  of  which  the  order  is 
made. 

Avory,  K.O.  (Tyrrell  Giles  with  him)  for  the 
licensing  justices,  who  were  respondents  in  the 
court  below. — The  order  which  the  licensing 
justices  made,  as  to  the  nailing  up  of  one  door 
and  the  locking  of  another  door,  was  an  order 
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which  they  had  jurisdiction  to  make  under 
sect.  11,  sub-sect.  4,  of  the  Licensing  Act  1902. 
The  questions  which  arise  are  these:  Whether 
the  order  that  was  made  was  in  fact  an  order  for 
structural  alterations,  and  whether  the  justices 
have  any  power  under  the  sub- section  to  make 
any  order  except  an  order  as  to  structural  altera- 
tions. The  learned  recorder  was  wrong  in  hold- 
ing that  the  order  as  to  the  locking  of  the  door 
was  not  within  the  jurisdiction  of  the  justices, 
inasmuch  as  the  locking  of  the  door  was  not  a 
structural  alteration,  and  he  was  wrong  in  holding 
that  the  sub- section  merely  dealt  with  alterations 
which  were  structural  alterations  in  the  premises. 
It  is  submitted,  first,  that  sect.  11,  sub-sect.  4,  is 
not  limited  to  a  structural  alteration,  but,  secondly, 
even  if  it  is,  that  the  alteration  of  the  door  by 
locking  it  would  be  a  structural  alteration.  It  is, 
at  all  events,  an  alteration  whioh  comes  within 
the  operation  of  the  sub- section.  The  reasonable 
construction  to  be  put  upon  the  sub- section  is 
that  such  alterations  as  are,  in  the  opinion  of  the 
justices,  reasonably  necessary  to  secure  the  proper 
conduct  of  the  business  may  be  ordered,  out  if 
the  order  involves  a  structural  alteration  of  the 
premises,  then  the  justices  cannot  order  another 
structural  alteration  within  five  rears.  It  is  quite 
clear  that  under  the  sub-section  such  an  altera- 
tion can  be  ordered,  and  the  case  is  really  con- 
cluded by  Bushell  v.  Hammond  (91  L.  T.  Rep.  1 ; 
(19(W  2  K.  B.  563),  where  the  Court  of  Appeal 
held  that  under  this  sub- section  the  licensing 
justices  had  jurisdiction,  upon  granting  a 
renewal,  to  make  an  order  that  the  back 
entrance  to  premises  should  be  kept  closed  and 
locked.  [He  referred  to  sub- sects.  1  and  2  of 
sect.  11.1 

Pickford,  KG.  (8.  H.  Emanuel  and  Brodrich 
with  him)  for  the  appellants  (the  licensee  and 
owners  of  the  house). — The  recorder  was  right  in 
quashing  the  whole  order.  The  second  part  of 
the  order  as  to  the  locking  of  the  door  was  not 
an  order  which  the  licensing  justices  had  power 
to  make  under  this  sub- section.  Apart  from  the 
case  of  Bushell  v.  Hammond  (ubi  sup.)  the  locking 
of  the  door  was  neither  an  alteration  in  the 
premises  nor  a  structural  alteration  in  the  pre- 
mises. If  the  contention  of  the  justices  is  right, 
then  if  there  were  a  covenant  in  a  le*6e  that 
the  tenant  should  not  make  an  alteration  in  the 
premises,  there  would  be  a  breach  of  that  cove- 
nant, perhaps  entailing  forfeiture,  if  the  tenant 
ordered  a  back  door  to  be  kept  locked.  It  does 
not  matter  whether  the  word  "structural"  is 
used  or  not;  to  come  within  the  sub-section,  the 
alteration  must  be  an  alteration  in  the  premises, 
as  distinguished  from  an  alteration  in  the  conduct 
of  the  business,  and  an  order  to  lock  one  door 
and  keep  it  locked  is  not,  and  cannot  be,  such  an 
alteration  in  the  premises.  It  may  be  an  altera- 
tion in  the  user  of  the  premises  or  in  the  mode 
of  conducting  the  business,  but  it  cannot  be  a 
structural  alteration  of  the  premises.  In  reading 
sub-sect  4,  we  must  read  the  word  "  structural " 
into  the  first  part  of  it  The  first  part  of  the 
sub-section  enables  the  justices  to  order  "such 
alterations"  as  they  think  necessary  for  the 
proper  conduct  of  the  business,  and  the  latter 
part  says  "  and  if  any  such  order  for  structural 
alterations  "  is  made,  &c.  The  words  "  such  order 
for  structural  alterations  "must mean  the  order  re- 
ferred to  in  the  earlier  part  of  the  sub-section,  that 


is,  an  order  for  alterations  for  securing  the  proper 
conduct  of  the  business.  The  word  "  structural," 
therefore,  has  to  be  read  into  the  whole  sub- 
section, and  governs  the  whole  sub- section.  The 
recorder  was  right  in  holding  that  the  whole 
order  was  bad,  because  it  was  really  a  compound 
order  containing  two  distinct  subject-matters,  one 
as  to  the  nailing  up  of  the  dcor  which  might  be 
within  their  jurisdiction,  the  other  as  to  the 
locking  of  tbe  door,  which  could  not  be  within 
their  jurisdiction,  as  not  being  a  structural  altera- 
tion. Then  with  regard  to  Bushell  v.  Hammond 
{ubi  sup.),  the  present  case  does  not  come  within 
that  case.  In  that  case  the  order  was  to  pat  a 
substantial  iron  gate  across  the  back  entrance  to 
the  premises  and  to  keep  it  locked,  and  that  was 
an  order  for  alteration  in  the  premises.  That 
was  not  at  all  a  similar  case  to  the  present  case, 
where  the  order  was  to  nail  up  one  door  and  keep 
another  door  locked.  Bushell  v.  Hammond  (ubi 
sup.)  had  reference  to  only  one  entrance,  and  the 
order  made  with  regard  to  that  entrance  was  an 
order  which  made  an  alteration  in  the  premises. 
Here  we  are  dealing  with  two  separate  doors,  and 
the  justices  cannot  *  alidate  an  order  as  to  locking 
one  door  by  making  another  order  as  to  nailing 
up  the  other  door,  which  they  had  power  to  do. 
The  case  is  a  totally  different  case  from  Bushell 
v.  Hammond  (ubi  sup.),  and  the  recorder  was 
perfectly  right  in  saying  that  the  point  raised  in 
this  case  was  not  decided  in  that  case.  It  is 
submitted  that  the  order  to  lock  a  door  was  not  a 
structural  alteration,  or  any  alteration  of  the 

ftremises  within  the  meaning  of  the  sub-section. 
He  referred  to  Bex  v.  Dodds  and  other*  ( Licensing 
Justices  of  Birkenhead)  (93  L.  T.Bep.  319;  (1905) 
2  K.  B.  40),  as  showing  that  the  justices  had 
no  power  to  require  an  undertaking  from  the 
licensee  as  to  the  observance  of  conditions.] 

Avory,  K.O.  in  reply.  —  Even  assuming  that 
Bushell  v.  Hammond  (ubi  sup )  does  not  directly 
decide  the  point,  it  is  submitted  that  it  does 
indirectly  decide  it,  and  no  one  thought  of  arguing 
the  point  in  that  case.  Part  of  this  order  does 
involve  structural  alteration,  and  that  would  be 
sufficient,  though  an  order  may  be  made  under 
the  sub- section  which  does  not  involve  structural 
alteration.  The  order  in  this  case  was  an  order 
which  affected  the.  communication  between  the 
part  of  the  premises  where  liquor  was  sold  and 
the  street,  and  according  to  Bushell  v.  Hammond 
(ubi  sup.)  any  alteration  which  affected  the 
entrance  into  the  licensed  premises  would  be  an 
alteration  whioh  the  justices  would  have  power 
to  order  under  this  sub-section.  If  a  door,  which 
is  the  entrance  to  the  licensed  premises  from  the 
street  is  ordered  to  be  locked  up,  then  that  is  an 
order  which  affects  the  communication  with  the 
street,  and.  according  to  that  case,  it  is  an 
"  alteration  "  whioh  comes  within  the  sub-section. 

Lord  Alverstonb,  G.J. — Speaking  for  myself 
alone  I  must  repeat  what  I  have  said  during  the 
argument  that  to  accede  to  the  contention  for  the 
appellants  (the  licensee  and  owners)  would,  in  my 
opinion,  be  to  fritter  away  a  most  salutary  part 
of  this  Act  of  Parliament.  Now,  upon  this  par- 
ticular appeal  in|which  the  whole  order  made  by  the 
licensing  justices  has  been  quashed,  though  I  am 
not  going  to  shrink  from  dealing  with  the  broader 
part  of  the  case  to  which  counsel  for  the  respon- 
dent justices  has  called  our  attention,  I  think  it 
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right  to  Bay  that  in  my  opinion  this  order  was  in 
any  event  good  because  it  was  an  order  for 
structural  alterations.  There  was  an  order  made 
to  block  up  one  door  in  Havant-street,  and  an 
extra  term  imposed  in  that  order  that  the  other 
door  in  that  street  should  be  kept  looked  except 
when  goods  were  being  delivered  in  and  out. 
Upon  that  part  of  the  case  counsel  for  the 
appellants  said  that  the  order  is  divisible,  and 
even  if  it  were  not,  or  assuming?  it  to  be  good 
as  to  blocking  up  one  doorway,  it  is  bad  because 
this  extra  term  as  to  the  locking  of  the  other 
door  is  not  an  order  as  to  something  which  is 
structural  in  itself,  but  relates  to  what  he  has 
called  the  conduct  of  the  business.  With  regard 
to  that  contention  it  seems  to  me  that  the  principle 
involved  in  the  judgment  of  the  Master  of  the 
Bolls  in  Bushell  v.  Hammond  (ubi  tup.)  really 
covers  that  considei  ation.  He  said  (1904)  2  K.  B. 
at  p.  566);  "The  licensing  ins* ices  made  an 
order  involving  the  least  possible  disturbance  to 
the  premises  and  inconvenience  to  the  applicant ; 
they  required  the  licensee  not  to  allow  the  back 
entrance  to  be  used  as  a  means  of  access  for 
customers,  and  for  that  purpose  ordered  him  to 
keep  the  door  looked  and  leave  the  key  in  the 
custody  of  a  member  of  his  family,  instead  of 
requiring  more  drastic  alterations  to  be  made  in 
the  premises  at  considerable  expense  to  the 
licensee."  In  my  view,  that  sentence  could  not 
have  been  so  framed  by  a  learned  judge  who  is  ae 
careful  in  his  language  as  the  present  Master  of 
the  Bolls  is,  if  he  had  meant  to  say  that  that 
order  was  only  good  because  the  iron  gate  across 
the  entrance  was  required.  It  seems  to  recognise 
the  principle  that  where  the  licensing  justioes  are 
making  an  order  whioh  is  within  their  jurisdiction 
to  make,  they  may  impose  upon  it  or  include  in 
it  conditions  and  orders  which  will  involve  the 
least  possible  disturbance  and  still  give  certain 
privileges  to  the  licensee.  I  think,  therefore, 
that  as  the  order  stands,  it  is  impossible  to  say, 
even  on  the  narrowest  view  of  the  sub-section, 
that  it  was  not  an  order  which  could  be  made 
under  the  sub- section ;  and  I  decline  to  be  a  party 
to  a  decision  which  would  have  the  effect  of 
saying  that  if  there  was  a  structural  alteration 
by  shutting  up  the  second  door,  it  would  not  be 
a  structural  alteration  if  the  licensee  instead  of 
shutting  up  the  door  were  allowed  to  keep  that 
door  open— provided  it  is  kept  locked  at  other 
times — for  the  purpose  of  bringing  in  goods,  which 
were  practically  the  very  same  terms  as  those  which 
were  recognised  as  being  proper  terms  with  regard 
to  the  door  in  question  in  the  case  of  Bushell  v. 
Hammond  (ubi  sup.) .  In  my  view  the  point,  if  a 
good  point,  as  raised  by  counsel  for  the  licensee 
in  this  case,  was  a  good  point  against  the  order 
made  in  Bushell  v.  Hammond  {ubi  sup.),  and 
therefore,  indirectly,  and  I  think  directly,  the 
order  made  by  the  licensing  justioes  in  this  case 
was  justified  hy  the  decision  of  the  Court  of 
Appeal  in  that  case.  I  also  desire  to  say  that  I 
assent  to  the  view  contended  for  by  counsel  for 
the  respondent  justioes  with  regard  to  the  proper 
construction  of  sub-sect.  4,  and  I  do  so  for  this 
reason,  that  in  my  opinion  it  was  not  intended 
that  a  statutory  provision  of  this  kind  should  be 
construed  in  the  narrow  way  contended  for  on 
behalf  of  the  licensee,  unless  the  language  makes 
it  necessary.  Now,  the  decision  to  which  counsel 
for  the  licensee  has  referred,  of  Bex  v.  Dodds  and 
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Others  (Licensing  Justices  of  Birkenhead)  (93 
L.  T.  Bep.  319 ;  (1905)  2  K.  B.  40),  as  to  the  want 
of  jurisdiction  of  the  licensing  justioes  to  impose 
conditions,  has  nothing  to  do  with  this  case. 
That  turned  entirely  upon  the  language  of  the 
Licensing  Act  1904,  and  there  is  an  express  pro- 
hibition or  limitation  contained  in  the  first 
section  of  that  Act  which  is  not,  as  the  Court  of 
Appeal  thought,  consistent  with  the  argument 
that  was  urged  with  regard  to  the  other  sections. 
But  in  the  present  case,  under  sect.  11,  sub- 
sect.  4,  noon  an  application  for  the  renewal  of  a 
licence,  the  licensing  justices  may  require  the 
plan  of  the  premises  to  be  produced  before  them, 
and  they  may  then  require,  and  by  order  direct, 
that  "  such  alterations  as  they  think  reasonably 
necessary  to  secure  the  proper  conduct  of  the 
business  shall  be  made  in  that  part  of  the  pre- 
mises where  intoxicating  liquor  is  sold  or  con- 
sumed." Stopping  there,  I  cannot  see  how  it  can 
be  reasonably  urged  that  an  order  to  keep  a  door, 
whioh  was  ordinarily  open,  permanently  locked, 
and  another  door  open  merely  for  the  purpose  of 
letting  in  or  delivering  out  goods,  is  not  an  order 
for  an  alteration  of  the  premises  reasonably 
necessary  to  secure  the  proper  conduct  of  the 
business.  Looking  to  the  purview  of  the  section 
it  seems  to  me  the  justices  onght  to  have  the 
power  of  making  such  an  order,  and  I  do  not 
think  that  the  language  of  this  sub- section  takes 
it  away  from  them.  Then  the  words  of  the  sub- 
section go  on:  "but  any  such  order  shall  be 
subject  to  an  appeal  to  a  court  of  quarter 
sessions,  as  provided  by  the  Alehouse  Act  1828  " 
— that,  no  doubt,  refers  to  the  general  appeal 
section,  sect.  27,  of  the  Alehouse  Act  1828.  1  do 
not  think  that  applies  specially  to  structural 
alterations,  and  therefore  all  that  can  be  said 
about  it  is  that  it  is  colourless  one  way  or  the 
other,  but  there  is  an  appeal  if  there  is  an  objec- 
tion to  the  order.  Then  the  sub-section  goes  on 
to  say  that  as  soon  as  "  such  order  for  structural 
alteration  is  made  and  complied  with,  no  further 
requisition  for  the  structural  alteration  of  the 
premises  shall  be  made  within  the  next  five 
years."  It  is  quite  permissible  to  read  that  in 
this  way  :  "  and  if  any  such  order  involves  struc- 
tural alterations,  and  that  is  made  and  complied 
with,  no  further  requisition  for  structural  altera- 
tion shall  be  made  within  the  next  five  years." 
I  am  unable  to  see  why  that  provision  is  to  limit 
the  power  of  the  justices  to  make  an  order  for 
the  alteration  of  the  premises  with  reference  to 
the  conduct  of  the  business  independent  of  the 
structure,  nor  do  I  see  any  reasonable  argument 
in  favour  of  such  a  construction  of  the  sub- 
section. I  do  not  think  that  the  language  of  the 
sub-section  compels  us  to  adopt  such  a  view,  and 
therefore  I  shall  adhere  to  the  view  that  what 
was  ordered  in  this  case  was  an  alteration  of  the 
premises  which  the  justices  had  power  to  make, 
even  though  it  did  not  involve  structural  altera- 
tions. It  is  obvious,  therefore,  that  the  decision 
of  the  recorder  was  too  narrow,  and  that  this 
appeal  ought  to  be  allowed. 

Ridley,  J. — I  agree.  I  think  if  the  case  were 
one  of  structural  alteration  there  nrcht  well  be  a 
distinction  between  an  order  for  locking  a  door 
and  an  order  saying  that  an  iron  gate  should  be 
added  to  the  premises  as  in  the  case  of  BusheU  v. 
Hammond  (ubi  sup.).  Tf  that  case  had  rested 
upon  the  fact  that  the  justices  did  really  require 
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a  new  iron  gate  to  be  placed  across  the  door, 
that  would  make  a  distinction  between  that  case 
and  the  present,  if  in  this  case  the  order  only 
ordered  a  door  to  be  locked  up,  but,  in  my  opinion, 
it  does  not  rest  upon  that  distinction.  I  think 
that  the  order  made  in  this  case,  if  fairly  read, 
must  be  taken  as  dealing  with  the  entrance  at  the 
back  in  a  similar  way  to  that  in  whioh  the  order 
in  Bushell  v.  Hammond  (ubi  sup.)  dealt  with  the 
back  entrance  to  the  premises  there  in  question. 
In  that  case  there  was  but  one  entrance  in  ques- 
tion, a  back  entrance,  and  it  was  ordered  that 
that  back  entrance  should  be  closed  and  that  an 
iron  gate  should  be  placed  across  the  entrance, 
and  that  the  iron  gate  should  be  kept  locked 
and  should  be  opened  only  at  necessary  times 
for  the  delivery  of  beer,  coals,  or  other  goods. 
Now,  in  this  case  there  were  two  doors  in  question. 
The  justices  therefore  had  to  deal  with  a  back 
door  in  order  to  confine  the  sale  or  consumption 
of  intoxicating  liquors  to  the  Wickham-street  end 
of  the  premises.  The  object  of  the  order  in  this 
case  was  the  same  as  the  object  of  the  order  in 
Bushell  v.  Hammond  (ubi  sup.),  but  in  this  case 
there  were  two  doors  which  had  to  be  dealt  with 
instead  of  the  one  door  dealt  with  in  that  case. 
The  licensing  justices  therefore  said,  close  up  the 
entrance  door  to  the  bottle  and  jng  department, 
and  as  to  the  other  door  to  the  public  bar,  keep 
that  locked  except  for  certain  purposes.  Now, 
counsel  for  the  licensee  admits,  and  I  do  not  think 
ho  oan  deny,  that  the  nailing  up  of  the  one  door 
was  as  much  a  structural  alteration  as  would  be 
the  placing  of  an  iron  gate  across  it.  So  at  least  I 
understood  him  to  say,  and  it  would  be  difficult  to 
argue  otherwise.  Therefore,  even  though  in 
Bushell  v.  Hammond  (ubi  sup.),  there  was  an  iron 
gate  ordered  to  be  added,  it  is  extremely  difficult 
to  distinguish  that  case  upon  the  facts :  but  even 
if  it  is  not  so,  the  reasoning  of  the  court  in  that 
case  seems  to  me  to  be  very  strong  indeed  to  show 
that  such  a  distinction,  if  present  to  the  mind  of 
the  court,  was  regarded  as  of  no  value,  and  it  is 
difficult  to  suppose  that  they  dealt  with  a  case  of 
this  character  without  taking  notice  of  that  dis- 
tinction in  some  way  or  other  if  it  existed,  and 
the  words  of  the  Master  of  the  Rolls,  to  which 
the  Lord  Chief  Justice  has  called  attention, 
appear  to  be  conclusive  of  the  matter.  But  I  am 
further  of  opinion  that  what  the  Lord  Chief 
Justice  has  said  as  to  the  construction  of  these 
words  in  sub-sect.  4  is  upon  the  whole  the  more 
correct  view,  and  therefore  I  adopt  the  argument 
of  counsel  for  the  justices  upon  the  ground  on 
which  he  argued  that  we  ought  to  adopt  it.  If 
we  are  to  read  the  words  "  by  order  direct  such 
alterations  as  they  think  reasonably  necessary  to 
secure  the  proper  conduct  of  the  business,"  as  mean- 
ing structural  alteration  only,  it  is,  I  think,  diffi- 
cult to  understand  why  the  word  "  structural "  does 
not  there  appear ;  ana  we  ought  not  to  read  "  such 
alterations  as  they  think  reasonably  necessary  to 
secure  the  proper  conduct  of  the  business"  as 
meaning  structural  alterations  only,  unless  it  is 
so  stated  by  the  sub- section.  I  think  that  the 
sub-section  does  not  so  state  it.  That  word 
"  structural "  is  not  there,  nor  does  it  appear  to 
me  that  it  was  intended  to  be  there  from  the 
condition  or  additional  provision  added  at  the 
end  of  the  sub-section  when  it  goes  on  to  sav, 
"if  any  such  order  for  structural  alteration  is 
made  and  complied  with,"  then  there  is  to  be  no 


further  requisition  for  structural  alteration  of 
the  premises  for  five  years.  Now,  if  "  any  such 
order  "  is  not  necessarily  an  order  for  structural 
alteration,  it  is  an  order  which  may  be  simply  an 
order  for  alterations  thought  necessary  to  secure 
the  proper  conduct  of  the  business ;  and  surely 
an  order  dealing  with  the  access  to  the  house  by 
a  back  entrance,  and  having  for  its  object  the 
shutting  up  of  that  back  entrance,  is  an  order 
whioh  may  be  thought  reasonably  necessary  to 
secure  the  proper  conduct  of  the  business.  It 
seems  to  me  that  the  words  "  any  such  order " 
ai  e  satisfied,  in  relation  to  the  other  words  of  the 
sub- section,  by  the  meaning  I  have*  put  upon 
them.  Then,  further,  there  is  a  reason  for  saying 
that  structural  alterations,  as  distinguished  from 
other  alterations,  may  be  added  in  the  latter  part 
of  the  section,  because  of  the  expenditure  neces- 
sary to  carry  them  out.  That  expenditure  having 
once  been  incurred  by  the  tenant  of  the  house, 
he  is  not  to  have  any  further  requisition  made 
upon  him  for  a  structural  alteration  for  five 
years.  Tbat  is  a  reason  which  very  well  applies 
where  expenditure  is  necessary  for  a  structural 
alteration,  but  it  would  not  apply  where  the 
order  is  for  an  alteration  not  requiring  susa 
expenditure.  Upon  the  whole,  for  these  reasons 
I  think  that  is  the  proper  reading  of  the  sub- 
section. 

Darling,  J. — I  must  say  that  I  have  very 
great  doubt  as  to  whether  the  conclusion  at 
which  my  Lord  and  my  brother  Ridley  have 
arrived  is  the  right  one,  but  I  wilt  not  undertake 
to  differ,  because  I  have  not  a  sufficiently  strong 
opinion  the  other  way  to  entitle  me  in  my  judg- 
ment to  do  so,  and  for  this  further  reason  that 
the  decision  to  which  they  have  come  is  certainly 
a  decision  which  to  my  mind,  it  would  be  expe- 
dient the  law  should  be,  even  if  die  statute  has 
not  already  enacted  it.  I  think  that  this  order 
in  so  far  as  it  ordered  the  nailiug  up  of  the  door 
in  Ha  van  t- street,  was  an  order  for  a  structural 
alteration  of  the  premises,  and  that,  whatever 
was  the  case  with  reference  to  the  rest  of  the 
order,  it  was  a  good  order  so  far  aa  that  went 
The  order  went  on  to  require  the  licensee  to 
lock  and  keep  locked  a  door  communicating 
between  the  premises  in  Havant-street  and  the 
part  of  the  premises  in  Wickham-street.  It  is 
said  on  behalf  of  the  respondent  justices  that 
that  is  such  an  order  as  the  justices  had  power  to 
make  under  sect.  II.  That  is  where  I  have  a 
doubt  upon  the  matter,  and  my  doubt  is  for  this 
reason  that  the  licensing  justices  can  only  order 
an  alteration  by  virtue  of  sect.  II,  if  it  be  an 
alteration  in  the  premises.  Now,  that  the  altera- 
tion in  this  case  is  an  alteration  in  the  method 
of  carrying  on  the  business  I  have  no  doubt, 
but  whether  it  was  an  alteration  of  the  premises 
within  this  sub- section  I  do  very  gravely  doubt 
If  it  was,  it  seems  to  me  that  our  decision  comes 
to  this,  that  to  lock  a  door  is  to  make  an  altera- 
tion in  the  premises.  I  do  not  see  how  one  can 
say  that  to  look  a  door  and  keep  it  locked,  to 
have  to  lock  it  in  the  face  of  certain  persons,  bat 
not  in  the  face  of  certain  other  persons,  is  to 
make  an  alteration  in  the  premises.  It  must  be 
that  to  lock  this  door  and  to  keep  it  locked,  as 
ordered  by  tbi«  order,  is  in  itself  an  alteration  in 
the  premises.  The  first  words  of  sub- sect  2  are 
"  any  alteration  in  any  licensed  premises**;  then 
that  sub-section   goes  on    to  provide  that   the 
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magistrates  may,  if  they  think  fit,  order  plans  of 
the  proposed  alterations  to  be  deposited.  It  may,  no 
doubt,  well  be  said  that  that  refers  to  the  making 
of  actual  serions  alterations,  that  is,  real  structural 
alterations,  and  if  it  meant  the  locking  of  a  door 
it  would  not  be  necessary  to  draw  a  plan  to  show 
that  the  door  was  locked.    But  it  does  appear  to 
me  that  there  is  some  reason  for  thinking  that 
the  Legislature  all  through  contemplated  these 
structural  alterations,  and  did  not  use  "  altera- 
tions" in  any  sense  but  structural  alterations. 
Sub-sect.  4  of  Feet.  11  goes  on  to  say,  "  may  by 
order  direct   that,  within  a  time  fixed  by  the 
order,  such  alterations  as  they  think  reasonably 
necessary  to  secure  the  proper  conduct  of  the 
business  shall  be  made  in  that  part  of  the  pre- 
mises,"  showing  that  the  alterations  are  still  to 
be  not  alterations  in  the  mode  of  carrying  on 
such  business,  but  are  still  to  be  alterations  in 
the  premises.    Then  comes  the  part  of  the  sub- 
section  which   to  my  mind  raises  the  gravest 
doubt  of  all.    The  same  sub- section  goes  on  and 
says :  "  And,  if  any  such   order  for  structural 
alteration    is    made    and    complied    with,    no 
further  requisition   for  the  structural  alteration 
of  the  premises  shall  be  made  within  the  next 
five  years."     Now,  the  decision   to  which  we 
are    coming   in   this   case   involves    this,    that 
if    this    order    had    said    nothing    about    the 
nailing  up  of  the  door  in  Ha  van  t-  street,  the  jus- 
tices could  have  ordered  any  number  of  altera- 
tions, Buoh  as  this  alteration  of  the  locking  of 
the  door,  within  five  years.    If  they  had  made  as 
part  of  the  order  an'  order  which  related  simply 
to  the  locking  of  the  inner  door,  then  they  might 
have  gone  on  to  order  the  locking  of  any  other 
door  next  year,  or  the  doing  of  anything  not  a 
structural  alteration,  because  by  the  judgment  of 
this  court  the  distinction  is  drawn  between  altera- 
tions in  the  premises  and  structural  alterations. 
Here,  again,  I  very  muoh  doubt  whether  any  suoh 
thing  was  contemplated  by  the  Legislature,  and 
whether  it  was  not  intended  that  all  the  licensing 
justices  had  power  to  do  must  be  in  reference  to 
structural  alterations,  and  that  they  were  not 
empowered  to  order  any  kind  of  alterations  and 
then  go  on  within  five  years  to  order  any  other 
kind  of  alterations.    There  is,  I  think,  a  further 
passage  in  this  sect.  11  which  does  not  remove 
any  doubts,  but  goes  rather  to  confirm  them,  in 
sub-sect.  5 :  "  Notice  of  any  order  under  this  sec- 
tion shall  be  forthwith  given  by  the  clerk  to  the 
owner  of  the  premises  in  respect  of  which  the 
order  is  made.      That  provision  applies  to  every 
order  made  under  this  section,  and  I  should  be 
curious  to  know  whether  the  clerk  would  have 
given  notice  of  this  order  to  the  owner  of  the 
premises  if  it  had  simply  been  an  order  to  look 
that  inner  door,  the  communication  between  one 
half  of  the  house  and  the  other.    But  if  our 
decision  in  this  case  is  right  he  would  have  to 
give  that  notice.    If  the  order  were  simply  to  keep 
one  door  of  the  licensed  premises  locked  that 
would  be    an   alteration   in  the  premises   and 
notice    must   be    given   to    the   owner   of   the 
house.     That  consideration  confirms  my  doubt 
whether  an  order,  which  simply  orders  the  looking 
of  a  door  which  anybody  does  or  may  do  in  his 
own  house,  can  be  said  to  be  an  order  requiring 
such  a   thing  as  that   to  be  done.     A  person 
may    lock    up    his    own    house,    and    use    one 
part   of  it  at   one   time    and    another  part  at 


another  time ;  but  it  would  seem  an  extra- 
ordinary thing  that  if  a  person  locks  a  door  notice 
would  have  to  be  given  to  the  owner  of  the  house 
if  anybody  who  can  do  so  requires  the  person  to 
lock  it.  My  Lord  and  my  brother  Ridley  have 
expressed  the  view  that  this  case  is  covered  by 
the  decision  in  Bushell  v.  Hammond  (ubi  sup.). 
With  regard  to  that  I  do  not  think  it  is  so 
covered  by  that  case.  I  come  to  the  conclusion 
that  that  case  really  was  one  in  which  the  magis- 
trates required  a  door  to  be  put  up.  They  said : 
"  We  require  what  was  an  open  space  to  be  closed 
by  means  of  a  substantial  door,  and  I  read  that 
to  mean — and  I  think  that  what  counsel  for  the 
appellant  in  that  case  said  at  the  beginning  of 
h  is  argument  shows  it — "we  order  a  door  of  which 
we  prescribe  the  kind  and  quality  to  be  put  up 
and  then  we  go  on  and  order  it  to  be  located."  I 
therefore  think  .that  no  mere  expressions  in  that 
case,  which  may  possibly  be  made  to  cover  this 
case,  can  be  regarded  as  really  being  meant  .to 
cover  it,  such  as  those  expressions  which  are 
attributed  to  the  Master  of  the  Bolls  according  to 
the  law  report,  but  which  differ  in  the  Law 
Journal  report  of  the  case.  I  therefore  come  to 
the  conclusion  that  whatever  was  done  in  that 
case  and  whether  my  doubts  as  to  the  construc- 
tion of  the  section  are  well  founded  or  not,  the 
present  case  is  not  covered  by  the  authority  of 
Bushell  v.  Hammond  (ubi  sup.).  The  suggestions  I 
have  made  are  mere  doubts ;  they  are  not  opinions 
which  I  hold  with  sufficient  firmness  to  make  me 
think  that  I  should  be  justified  in  differing  from 
the  decision  of  the  other  members  of  the  court. 

Appeal    of  the    licensing  justices    allowed. 
Leave  to  appeal. 
Solicitors  for  the  appellants,  Hickson. and  Moir, 
for  Frederick  0.  Allen,  Portsmouth. 

Solicitors  for  the  respondent  justices,  SpeeMy, 
Mumford,  and  Craig,  for  Lamport,  Bassitt,  and 
Hiscock,  Southampton. 


Wednesday,  Jan.  17, 1906. 

(Before  Lord  Alv-erstone,  C, J.,  Ridley 

and  Darling,  JJ.) 

Rex  v.  Licensing  Justices  of+Cheahibe; 

Ex  parte  Kay's  Atlas  Brewery 

Limited.  (<i) 

Licensing  —  Renewal  of  licence  —  Borough  not 
being  county  borough*  but  having  separate 
commission  of  peace — Reference  of  renewal  to 
quarter  sessions — Appointment  of  one  of  the 
justices  to  act  on  committee  of  quarter  sessions — 
Right  of  justice  who  heard  application  for 
renewal  to  sit  on  committee— 'Licensing  Act 
1904  (4  Edw.  7,  c.  23),  s.  5,  subs.  5. 

When  the  justices  of  a  borough,  not  being  a  county 
borough,  but  having  a  separate  commission  of 
the  peace,  appoint,  under  sect.  5,  sub-sect.  5  of 
the  Licensing  Act  1904*  one  of  their  number  to 
act  on  the  committee  of  quarter  sessions 
appointed  under  the  section  for  the  purpose  of 
determining  questions  as  to  the  refusal  of  the 
renewal  of  licences,  they  may  appoint  one  of 
their  number  who  was  himself  present  on  the 
hearing  of  applications  for  the  renewal  of 
licences  and  was  a  party  to  referring  the  matter 

of  such  renewals  and  making  reports  thereon  to 

■  —     ■  *  ^ 

(a)  Reported  by  W.  W.  Obr,  Esq.,  Barrister-**  Law. 
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quarter  sessions  under  sect  1,  sub-sect.  2  of  the 
Act;  and  the  justice  so  appointed  is  not  dis- 
qualified from  acting  on  such  committee  when 
aetermining  the  question  of  the  refusal  of  the 
renewal  of  a  particular  licence  by  the  fact  that 
he  presided  at  the  meeting  of  the  licensing 
justices  of  the  borough  when  the  matter  of 
the  renewal  of  that  particular  licence  was  con- 
sidered  and  was  referred  to  the  quarter  sessions, 
with  the  report  of  the  justices  thereon. 

Rule  calling  upon  the  justices  forming  the 
Cheshire  County  Licensing  Committee  (sitting  as 
the  compensation  authority,  under  the  provisions 
of  the  Licensing  Act  1904),  to  show  cause  why  a 
writ  of  certiorari  should  nob  issue  to  bring  up  and 
quash  an  order  made  by  them  on  the  9th  June 
1905,  whereby  the  application  for  the  renewal  of 
the  licence  of  the  Grapes  inn,  Market-place,  Hyde, 
in  the  county  of  Chester,  was  refused. 

The  rule  was  obtained  on  the  application  of 
Kay's  Atlas  Brewery  Limited,  who  were  the 
owners  of  the  Grapes  inn,  which  was  a  beerhouse 
licensed  before  and  continuously  since  the  year 
1869,  and  which  was  also  licensed  for  the  sale  of 
wines. 

The  borough  of  Hyde  was  not  a  county 
borough,  but  had  a  separate  commission  of  the 
peace. 

On  the  2nd  March  1905,  the  licensing  justices 
for  the  borough  at  their  general  annual  meeting 
referred  the  question  of  the  renewal  of  the  licence 
of  the  Grapes  inn  to  the  quarter  sessions  for  th 
county  under  sect.  1,  sub-sect.  2  of  the  Licensing 
Act  1904.  At  this  meeting  of  the  licensing 
justices  a  Mr.  BJackwell,  who  was  a  justice  of  the 
peace  for  the  borough,  presided  as  chairman. 

On  the  9th  June  1905,  the  eommittte  of  quarter 
sessions  appointed  under  sect.  5,  sub* sect.  2  of  the 
Licensing  Act  1904,  for  the  purpose  of  determin- 
ing queetioo8  as  to  the  refusal  of  the  renewal  of 
licences,  held  their  meeting  for  the  purpose  of 
hearing  applications  for  the  renewal  which  had 
been  referred  to  them.  The  committee,  after 
hearing  counsel  for  the  justices  of  the  borough  of 
Hyde  and  counsel  for  the  brewery  company,  refused 
the  renewal  of  the  licence  of  the  Grape*  inn. 

Mr.  Blackwell  had  been  appointed  by  the 
justices  of  the  borough  of  Hyde,  in  pursuance  of 
the  provisions  of  sect.  5,  sub-sect  5,  of  the 
Licensing  Act  1904,  as  the  one  of  their  number 
to  act,  with  reference  to  the  determination  of 
questions  as  to  the  refusal  of  renewals  of  licences, 
on  the  committee  appointed  under  the  section  by 
quarter  sessions. 

He  was  present  at  the  meeting  of  the  com- 
mittee of  quarter  sessions  which  refused  the 
renewal  of  tbe  Grapes  inn  ;  he  left  the  court  with 
the  other  justices  when  they  retired  to  consider 
the  question  of  the  renewal  of  the  licence  of  the 
Grapes  inn,  and  he  returned  with  them  and  was 
present  when  their  decision  was  given.  But, 
although  the  justices  of  the  borough  of  Hyde 
appeared  by  counsel  before  the  committee,  Mr. 
Blackwell  stated  in  his  affidavit  that  he  had  taken 
no  part  in  instructing  counsel  to  appear  for  the 
justices  of  Hyde  to  oppose  the  renewal. 

Before  the  hearing  of  the  case,  counsel  for  the 
brewery  company  objected  to  any  justice  who 
had  eat  at  the  licencing  meeting  for  the  borough 
of  Hyde  on  the  2nd  March  sitting  and  adjudicat- 


ing on  the  question  of  the  renewal  of  the  licence 
of  the  Grapes  inn. 

The  above  rule  was  then  obtained  upon  the 
following  grounds :  That  the  licensing  committee 
was  improperly  constituted  in  that  Mr.  Black- 
well,  a  justice  of  the  peace  for  the  borough  of 
Hyde  and  appointed  by  the  justices  of  the  peace 
for  the  borough  to  act  on  that  committee,  did 
(notwithstanding  the  protest  of  counsel  for  Kay's 
Atlas  Brewery  Limited)  sit  as  one  of  the  com- 
mittee and  hear  and  adjudicate  upon  the  appli- 
cation, though  he  had  sat  as  chairman  of  the 
magistrates  sitting  at  brewster  sessions  for  the 
licensing  district  of  the  borough  of  Hyde*  who 
had  referred  the  application  to  tbe  committee, 
and  who  had  reported  to  the  committee  that  the 
licence  was  quite  unnecessary,  and  that  the  wants 
of  the  licensing  district  of  the  borough  of  Hyde, 
were  more  than  amply  provided  for  without  it ; 
and  who  (on  tbe  hearing  of  the  application  before 
the  committee)  appeared  and  were  heard  by 
counsel  instructed  on  their  behalf  to  oppose  the 
renewal  of  the  licence.  That,  by  reason  of  th* 
above  fact,  there  was  a  real  possibility,  or  a  real 
likelihood  of  bias,  on  the  part  of  Mr.  Blackwell ; 
and  that  Mr.  Blackwell  was  disqualified  by  interest 
from  sitting  as  one  of  the  committee  on  the 
hearing  of  the  application. 

The  Licensing  Act  1904  (4  Edw.  7,  c.  23)  pro- 
vides: 

Sect.  1  (2).  Where  the  justices  of  a  licensing  district, 
on  the  consideration  by  them,  in  aooordanoe  with  toe 
Licensing  Acts  1828  to  1902,  of  applications  for  tbe 
renewal  of  licences,  are  of  opinion  that  the  question  of 
the  renewal  of  any  particular  existing  on-licences 
requires  oontideration  on  grounds  other  than  those  on 
which  the  renewal  of  an  existing  on-licence  can  be 
refused  by  them,  they  shall  refer  the  matter  to  quarter 
sessions,  together  with  their  report  thereon,  and  quarter 
sessions  shall  consider  all  reports  so  made  to  them,  and 
may,  if  they  think  it  expedient,  after  giving  the  persons 
interested  in  the  licensed  premises,  and,  unless  it 
appears  to  quarter  sessions  unnecessary,  any  other 
persons  appearing  to  them  to  be  interested  in  the  ques- 
tion of  the  renewal  of  the  licence  of  those  premises 
(including  the  justices  of  tbe  licensing  district),  sn 
opportunity  of  being  heard  and,  subject  to  the  payment 
of  compensation  under  this  Act,  refuse  the  renewal  of 
any  licence  to  which  any  such  report  relates. 

Sect.  5  (2).  Quarter  sessions  may  delegate  any  of 
their  powers  and  duties  under  this  Act  to  a  committee, 
appointed  in  aooordanoe  with  rules  made  by  them  under 
this  section,  and,  except  in  a  county  borough,  shall  so 
delegate  their  ?ower  of  confirming  the  grant  of  a  new 
licence  and  of  determining  any  question  as  to  the 
refusal  of  the  renewal  of  a  lioenoe  under  this  Act  and 
ma- ten  consequential  thereon,  and  county  lioensiBf 
committees  shall  oease  to  be  appointed  under  the 
Licensing  Act  1872.  (5)  The  justices  of  any  borough, 
not  being  a  county  borough  but  having  a  separate  com- 
mission of  the  peace,  shall  be  entitled  to  appoint  one  of 
their  number  to  aot,  with  reference  to  the  determination 
of  any  question  as  to  the  refusal  of  the  renewal  of  a 
licence  under  this  Aot,  and  any  matters  consequential 
thereon,  on  the  committee  appointed  under  this  seotioa 
by  quarter  sessions,  and  for  those  purposes  any  justice 
so  appointed  shall  be  deemed  to  be  an  additional  member 
of  the  committee. 

Danckwerts,  K.C.  and  B.  If.  Montgomery 
showed  canse  against  the  rule. — Mr.  Blackwell 
was  not  disqualified  1  rom  sitting  on  the  committee 
of  quarter  sessions  and  adjudicating  on  the  ques- 
tion of  the  refusal  to  renew  the  licence  of  this 
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house.  The  fact  that  he  had  sat  as  chairman 
of  the  licensing  justices  for  the  borough  when 
the  application  to  renew  the  licence  was  made  to 
the  justices,  and  had  taken  part  in  referring  the 
matter  to  quarter  sessions,  was  no  disqualification 
for  his  taking  part  in  the  subsequent  proceedings 
before  the  committee.  The  proceedings  before 
that  committee  were  not  an  appeal  to  the  com- 
mittee from  the  decision  of  the  licensing  justices. 
By  sect.  1,  sub-sect.  2,  of  the  Licensing  Act  1904, 
when  the  licensing  justices  of  a  district  are  of 
opinion  that  the  question  of  the  renewal  of  an 
existing  on-licence  requires  consideration  on 
grounds  other  than  those  on  which  the  renewal 
could  be  refused  bj  them  under  sub- sect.  1,  then 
they  cannot  decide  the  question  of  that  renewal 
themselves,  but  they  are  bound  to  refer  the  matter 
of  the  renewal  to  quarter  sessions,  together  with 
their  report  thereon,  and  quarter  sessions  have  to 
consider  all  such  reports  so  made  to  them. 
Therefore  the  licensing  justices  have  no  power  to 
determine  finally  and  judicially  the  question 
whether  the  licence  is  to  be  renewed  or  not. 
All  they  have  power  to  do  is,  it  a.  prima  facie  case 
is  made  out  for  the  refusal  of  the  licence,  to  refer 
the  matter  to  quaiter  sessions,  and  the  quarter 
sessions  are  the  authority  who  have  to  decide  the 
question : 

Rex  y.  Tolhurst,  93  L.  T.  Bep.  76 ;  (1905)  2  K.  B. 
478. 

The  hearing  of  the  matter  as  to  the  refusal  of  the 
licence  is,  therefore,  in  no  sense  an  appeal  from 
the  licensing  justices,  inasmuch  as  the  licensing 
justices  never  decided  any  such  question.    Any 
objection  that  may  be  taken  to  Mr.  Blackwell  as 
sitting  on  an  appeal  from  the  licensing  justices  of 
whom   he  was  one  fails.    Sect.  5,  sub-sect.  2, 
provides  that  the  quarter  sessions  shall  delegate 
their  power  of  determining  questions  as  to  the 
refusal  of  the  renewal  of  licences  to  a  committee, 
and  sub-sect.  5  says  that  the  justices  of  a  borough, 
not  leing  a  county  borough  but  having  a  separate 
commission  of  the  peace,  may  appoint  one  of  their 
number  to  act  on  the  committee  of  quarter  sessions 
—that  is,  they  may  appoint  any  one  of  their 
number.    If  the  Act  had  intended  that  the  justice 
to  be  appointed  on  the  committee  should  not  be 
one  of  the  licensing  justices  of  the  borough  who 
had  heard  the  application  for  renewal,  then  the 
Act  would  have  said  so,  but  it  has  not  said  so, 
and  no  doubt  the  very  object  of  the  provision  was 
that  there  might  be  one  of  the  licensing  justices, 
who  was  supposed  to  know  the  wants  and  circum- 
stances of  the  neighbourhood,  present  on   the 
committee  to  inform  them  as  to  each  particular 
case.    The  procedure  under  sub- sect.  5  seems  to 
be  a  novel  one,  but  there  is  no  reason  for  limiting 
the  choice  of  the  justices  to  the  appointment  of 
one  of  their  number  who  had  taken  no  part  in 
the  previous  proceedings  as  to  the  renewals.    On 
the  contrary,  there  is  every  reason  for  holding 
that  the  intention  of  this  provision  was  that  the 
justices  should  appoint  one  of  their  number  who 
knew  something  of  the  matter.    By  sect.  8,  sub- 
eect.  2,  the  Act  was  made  to  apply  to  a  county 
borough  as  if  it  were  a  county,  and  the  whole 
body  of  justices  for  the  borough  were   to    be 
substituted  for  quarter  sessions.    In  that  case  the 
compensation  authority  is  the  whole  body  of  the 
borough  justices,  exactly  the  same  body  as  con- 
stituted the  renewing  authority;  and  therefore 


in  that  case  all  the  justices  who  were  entitled  to 
sit  in  the  first  instance  would  be  entitled  to  sit  in 
the  second  instance.  That  shows  that  the  Act 
contemplated  that  a  justice  who  had  sat  in  the 
first  instance  as  a  member  of  the  renewing  autho- 
rity might  also  sit  as  a  member  of  the  compensa- 
tion authority.  If  Mr.  Blackwell  had  taken  part 
in  instructing  counsel  to  appear  before  the  com- 
mittee he  might  have  been  disqualified,  but  he 
has  said  in  his  affidavit  that  he  took  no  such  part. 

STbey  referred  to  rule  11  of  the  Licensing  Rules 
904]. 

Trevor  Lloyd  {8.  8.  Kay  with  him)  in  support 
of  the  rule.— Whether  the  proceedings  before  the 
licensing  justices  was  a  decision  or  not  on  the 
question  of  the  renewal,  it  was  at  all  events  aeon- 
elusion  to  which  the  justices  as  a  whole  had 
come,  and  every  justice  who  had  taken  part  in 
arriving  at  that  conclusion  under  sect.  J ,  sub- 
sect.  2,  was  disqualified  from  sitting  on  the  com- 
mittee of  quarter  sessions.  Although  there  may 
be  nothing  in  the  Act  which  expressly  disqualifies 
Mr.  Blackwell  from  sitting  on  that  committee, 
he  is  disqualified  on  principle  from  so  sitting. 
All  the  justices  who  sat  in  the  first  instance  to 
hear  applications  for  renewals  were  disqualified 
from  sitting  in  quarter  sessions  on  the  appeals  to 
them  in  regard  to  refusals  to  renew.  They  were 
in  fact  respondents  to  the  appeals,  and  if  any  one 
of  them  sits  who  is  interested  in  the  result,  the 
court  is  thereby  improperly  constituted,  and  the 
order  made  may  be  quashed  on  certiorari: 

Reg.  v.  Hertfordshire  Justices,  6  Q.  B.  753. 

Before  the  Act  of  1904  there  can  be  no  doubt 
that  Mr.  Blackwell  would  have  been  disqualified, 
and  the  Act  makes  no  change  in  that  respect. 
It  is  clear  from  sect.  1,  sub-sect.  2,  that  the 
justices  of  the  licensing  district  are  interested 
persons,  and  they  have  a  right  to  be  heard  and  to 
be  heard  by  counsel  before  the  committee  of 
quarter  sessions.  In  this  case  the  licensing 
justices  appeared  before  the  committee  and  were 
so  heard  by  counsel,  and  this  particular  justice 
might  have  appeared.  That  being  so,  every  one 
of  them  was  disqualified  from  sitting  on  the  com- 
mittee, which  was  really  hearing  appeals  from  the 
decisions  of  the  licensing  justices  themselves. 
The  only  point  is  whether  the  decision  of  the 
licensing  meeting  was  in  the  nature  of  a 
judicial  proceeding,  and  it  is  submitted  that  it  was. 
When  tne  matter  is  referred  to  quarter  sessions 
the  justices  who  have  a  right  to  sit  are  exactly 
the  same  justices  who,  before  the  Act  of  190 J, 
would  have  had  the  right  to  sit  in  the  case  of 
appeals  to  quarter  sessions  from  refusals  to  renew. 
Under  the  old  practice  upon  appeals  from  renewals 
this  justice  would  have  been  disqualified  from 
sitting  on  the  appeal,  and  the  same  disqualifica- 
tion still  exists.  Then,  in  the  next  place,  the  fact 
of  his  having  taken  part  in  the  discussion  of  the 
matter  in  the  meeting  of  the  licensing  justices 
shows  that  there  was  bias  on  his  part.  Upon 
both  grounds,  first,  that  Mr.  Blackwell  had  no 
right  to  sit  on  the  committee  of  quarter  sessions 
having  sat  as  a  member  of  the  meeting  of  the 
licensing  justices ;  and,  secondly,  on  the  ground 
of  bias,  this  rule  ought  to  be  made  absolute.  He 
referred  to 

Allinson  v.  General  Council  of  Medical  Education 
and  Registration,  70  L.  T.  Bep.  471 ;  (1894)  1 
Q.  B.  750. 
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Lord  Alverstone,    O.J. — This    case    to  my 
mind  presents  very  considerable  difficulties  ;  and, 
although  I  think  we  ought  to  discharge  the  rule, 
I  am  by  no  means  satisfied  that  the  case  is  so 
free  from  difficulty  as  the  argument  addressed  to 
as  against  the  rule  would  seem  to  imply.     Quite 
apart  from  the  special  provisions  of  the  Licensing 
Act  of  1904,  in  my  opinion  there  is  a  good  deal 
which  may  properly  be  urged  in  favour  of  the 
view  that  a  justice,  who  has  been  a  party  to  a 
decision  which  has  been  come  to  by  the  licensing 
authority  to  report  as  to  a  particular  licence,  and 
to  refer  the  question  of  the  renewal  of  that  licence 
to  quarter  sessions,  ought  not  to  sit  when  the 
question  is  .determined  by  the  committee  as  to 
what  the  action  on  that  report  should  be — that  is, 
whether  the  licence  should  be  renewed  or  not.    It 
seems  to  me  that,  quite  apart  from  any  question 
of  instructing  counsel,  the  position  of  the  justice 
who  has  adjudicated  in  this  case  was  very  like  the 
position  of  those  justices  who,  on  the  authorities 
to  which  our  attention  has  been  called  by  counsel 
in  support  of  this  rule,  were  not  entitled  to  sit 
at  quarter  sessions.    The  difficulty  I  have  felt  is 
not  lessened  by  the  very  fair  admission  of  Mr. 
Danckwerts  that  if  the  justice  in  this  case  had 
been  one  of  the   justices  who  had   instructed 
counsel  to  appear  before  the  committee  of  quarter 
sessions  and  support  the  decision  of  the  licensing 
justices,  true  not   as  a  member  of  that  com- 
mittee, but    as    one  of   the   licensing   justices 
of  the  district,  then  he  ought  not  to  have  sat 
on  that  committee.    I  do  not  say  that  the  two 
positions  are  at  all  inconsistent ;  I  only  point  out 
that  it  rather  shows  that  there  is  a   difficult 
question  here  which  has  to  be  considered.   Now,  if 
this  consideration  of  the  question  by  the  licensing 
committee  was  in  the  nature,  or  ought  to  be  re- 
garded as  in  the  nature,  of  an  appeal  from  the  deci- 
sion of  the  licensing  justices,  the  balance  in  my 
mind  would  then  have  been  in  favour  of  holding 
— at  any  rate,  with  such  a  tribunal  as  this— that  a 
justice  who  had  come  to  a  decision  on  a  question 
which  was  the  subject  of  an  appeal  ought  not  to 
sit  when  the  appeal  was  heard.    I  need  not  go 
through    either   the   previous    statutes    or    the 
authorities  dealing  with    that   matter;    I   only 
indicate    that    to    show    that    this    matter   re- 
quires   very   careful   consideration.     Had    this 
been  an  appeal  from  a  decision  of  this  justice, 
I  should  have  thought  that  different  considera- 
tions ought   to  apply ;    but  when  we    look    at 
the  Licensing  Act  of  1904  I  cannot  think  that 
the  statute  would  have  been  framed  as  it  is  if 
this  objection  had  been  intended  to  operate  so 
as  to  prveent  the  justice  in  question  in  this  case 
from  sitting  on  the  committee  of  quarter  sessions, 
when  the  question  of  the  renewal  of  this  licence 
came  before  them.    Under  sub-sect.  2  of  sect.  1 
of  the   Act    of  1904,  when  the   justices  of  a 
licensing  district,  on  the  consideration  by  them 
of  applications  for  renewal,  are  of  opinion  that 
the  question  of  the  renewal  of  any  particular 
existing   on-licence    requires    consideration    on 
grounds  other  than  those  on  which  the  renewal 
of  an  existing  on-licence  can  be  refused  by  them, 
then    they  shall   refer   the   matter  to  quarter 
sessions.    I  again  point  out,  as  I  pointed  out  in 
Bex  v.  Tolhurst  (93  L.  T.  Rep.  76 ;  (1905)  2  K.  B. 
478),  that  that  provision  excludes  from  the  con- 
sideration of  quarter  sessions  the  grounds  upon 
which  the  justice  in  question  would  have  acted 


judicially  as  a  member  of  the  licensing  justices  in 
refusing  the  renewal  of  the  licence.    The  neces- 
sarily repeated  references  to  the  rule  we  laid  down 
in  Rex  v.  Tolhurst  (ubi  sup.)  seem  to  me  to  show 
that  the  reasons  which  we  then  gave  are  confirmed 
by  subsequent  discussion  on  the  matter — namely, 
that  where  a  question  is  raised  upon  an  appli- 
cation for  renewal,  the  licensing  justices  must 
act  as  they  would  have  acted  previously — that  ia, 
on  8 worn  evidence.    I  desire,  however,  to  say,  as 
it  has  a  bearing  upon  the  point  which  has  been 
argued  in  this  case,  that  we  there  pointed  out 
that   the  amount   of    evidence   which    may  be 
sufficient  for  the  purpose  of  enabling  the  justices 
to  form  their  opinion  as  to  whether  a  particular 
house  should  be  reported  to  the  quarter  sessions 
or  not,  may  be  properly  treated  as  different  from 
the  amount  which  may  be  regarded  as  sufficient 
if  they  had  to  decide  judicially  whether  or  not  a 
particular  licence  should  be  renewed.    Then  in 
that  case  we  went  on  to  point  out  that  the  evidence 
of  the  character  of  a  district,  and  the  locality  of 
a  public-house,  and  the  number  of  other  public- 
houses  in  the  district,   might  be  sufficient    to 
justify  the  justices  in  making  a  report  to  quarter 
sessions  that  the  question  of  the  renewal  of  any 
licence  required  consideration  on  grounds  other 
than  those  on  which  the  licensing  justices  could 
act.    I  merely  refer  to  that  for  the  purpose  of 
affording  reason  for  my  judgment  that  this  pro- 
ceeding before  the  committee  of  quarter  sessions 
ought  not  to  be  regarded  as  an  appeal.    It  is  a 
proceeding  of  a  novel  kind;  a  preliminary  step 
by  the  licensing  justices,  acting,  as  I  still  think, 
in  a  judicial  capacity,    embodying    what  they 
think  and  what  their  view  is,  in  a  report  which  is 
to  inform  the  Court  of  Quarter  Sessions  how  to 
act.    Therefore  there  is  an  argument  on  sect.  1, 
sub-sect.  2,  itself,  which  I  think  supports  Mr. 
Danckwerts'  contention  to  this  extent,  that  it 
differentiates  this  case  from   being  an  ordinary 
case  of  a  decision  on  appeal  from  the  licensing 
justices.    That  being  the  part  of  sect.  1  that  is 
material,  we  then  come  to  sect.  5,  sub-sect.   5. 
[His  Lordship  read  the  sub- section.]     That  is  an 
express  provision  in   the  same  Act  of   Parlia- 
ment that  directed  this  report  to  be  made.     It 
seems  to  me  that  if  it  had  been  intended  to 
prevent  the  members  of  the  licensing  committee 
from  being  one  of  those  justices,  the   section 
ought  to  have  gone  on  to  say,  "  not  being  a 
member  of  the  licensing  committee  " ;  or,  if  there 
was  going  to  bo  a  still  further  limited  prohibition 
in  respect  of  a  justice  who  had  reported,  there 
ought  to  have  been  something  to  indicate  that  a 
justice  who  had  taken  part  in  a  report  under  sub- 
sect.  2  of  sect.  1  should  not  be  one  of  those  jus- 
tices ;  and  I  am  pressed  by  the  point  which  my 
brother  Darling  put  early  in  the  argument,  that 
the  borough  would  be  deprived,  if  this  be  the  true 
construction,  of   sending  to  quarter  sessions  a 
justice,  if  he  was  a  member  of  the  licensing  com- 
mittee of  justices,  who  would  have  considerable 
experience,  and,  if  it  is  to  be  dealt  with  as  a 
particular  case,  the  justice  who  did  know,  and 
who  would   be    able  judicially  to  consider  the 
evidence  which  had  been   given  at  quarter  ses- 
sions, in  view  of  the  information  that  he  had 
acquired,  not  for  the  purpose  of  giving  a  decision 
but  for  the  purpose  of  making  a  report,  when  he 
was  acting  as  a  member  of   the  licensing  com- 
mittee of  justices.    On  the  whole,  therefore,  it 
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Beem8  to  me  that,  upon  the  .face  of  the  Act 
itself,  it  is  inconsistent  with  the  scheme  of  this 
Act  that  I  should  give  effect  to  the  contention 
that  no  justice  who  has  made  a  report  should 
be  allowed  to  act  as  a  nominative  justice  under 
sub-sect.  5  of  sect.  5.  Then,  further,  although  it 
does  not  rest  upon  the  Act,  so  far  as  one  is 
entitled  to  look  at  the  rules,  I  cannot  help  thinking 
that  the  connection  between  the  licensing  justices, 
or  the  renewal  authority  as  I  will  call  them,  and 
the  compensation  authority,  was  obviously  meant 
to  be  very  close,  because  by  rule  11  of  the 
Licensing  Rules  1904,  to  which  Mr.  Danckwerts 
has  called  our  attention,  there  is  to  be  a  meeting 
between  the  two ;  and  if  all  the  members  of  the 
renewal  authority  are  members  of  the  compensa- 
tion authority  there  need  not  be  a  meeting  at  all. 
Therefore,  it  is  quite  clear  that  the  compensation 
authority  was  not  to  exclude  the  knowledge  which 
was  acquired  by  the  justices  as  members  of  the 
licensing  authority.  I  agree  that  that  may  not 
bear  directly  upon  this  particular  case,  and  the 
appointment  of  a  particular  justice  ;  but,  at  the 
same  time,  it  does  seem  to  me  to  show,  or  help  to 
show,  that  I  am  taking  the  correct  view  that  this 
preliminary  report  to  put  the  quarter  sessions  in 
motion  is  not  in  the  nature  of  a  judicial  decision, 
and  that  the  consideration  of  that  report  by  the 
committee  of  quarter  sessions  is  not  an  appeal 
from  that  decision  in  such  a  sense  that  a  justice 
who  has  been  a  party  to  making  that  report 
ought  not  to  sit  as  a  member  of  that  committee 
of  quarter  sessions  when  the  report  comes  up 
for  consideration.  Then  there  is  the  other  point 
which  counsel  in  support  of  the  rule  pressed  in 
aid  of  his  argument  that  this  justice  might  have 
appeared  upon  the  discussion  of  the  case  before 
the  committee  of  quarter  sessions.  If  he  so 
appeared,  but  appeared  only  as  a  member  of  the 
committee  of  the  licensing  justices  that  decided 
to  report  that  argument  would  have  been 
stronger;  but  I  think  that  the  words  used  in 
sect.  J,  sub-sect.  2,  as  to  those  who  may  appear, 
"including  the  justices  of  the  licensing  district," 
merely  mean  that  those  justices  shall  have  a 
locus  standi  if  they  choose  to  appear.  Therefore 
it  does  seem  to  me  that  the  fact  that  this 
justice  was  a  member  of  the  licensing  meet- 
ing that  decided  to  report — if  in  fact  he 
took  no  part  in  appointing  counsel  to 
appear  before  the  committee  of  the  quarter 
sessions,  and  did  not  appear  in  fact  himself — is 
not  a  sufficient  ground  for  contending  against  him 
that  he  ought  to  be  excluded  from  the  committee 
of  quarter  sessions.  At  the  same  time  I  have  felt 
the  difficulty  which  counsel  has  properly  pressed 
upon  us,  that  he  could  have  been  one  of  the 
justices  who  did  appear  before  the  committee  of 
quarter  sessions ;  and  in  one  sense,  though  I  do 
not  know  that  it  was  stated,  probably  some  of  the 
other  justices  of  the  licensing  authority  who 
served  upon  the  committee,  did  appear  and 
instruct  counsel.  The  case,  to  my  mind,  presents 
considerable  difficulties ;  but,  upon  the  whole,  I 
think,  for  the  reasons  which  I  have  given,  and  for 
others  which  have  been  given  by  my  learned 
brothers  during  the  course  of  this  argument,  this 
btatute,  giving,  as  it  does,  the  express  power  to 
this  borough  to  be  represented  upon  the  compen- 
sation authority  by  one  of  their  members 
appointed  specially  for  that  purpose,  there  is  not 
a    good  objection  to   this  justice  sitting  as    a 


member  of  that  compensation  authority,  even 
though  in  fact  he  was  also  a  member  of  the 
licensing  justices  and  has  made  a  report  to 
quarter  sessions  under  sect.  1,  sub- sect.  2.  I 
therefore  think  that  this  rule  should  bo  dis- 
charged. 

Ridley,  J. — I  am  of  the  same  opinion ;  but  I 
wish  to  add,  speaking  for  myself,  that  I  have  not 
been  ro  much  pressed  with  the  difficulty  of  the 
question  as  my  Lord  has  been.  I  think  that  in 
coming  to  the  decision  to  which  we  have  come  I 
consider  myself  entirely  in  accordance  with  the 
ancient  principle — which  still  ought  to  be  sup- 
ported— that  no  justice  who  has  come  to  any 
decision  in  any  judicial  proceeding  before  him, 
ought  to  sit,  or  is  qualified  to  sit,  on  another 
tribunal  which  has  to  determine  whether  that 
decision  is  a  right  one  or  not.  I  am  deciding 
this  case  quite  independently  of  that  principle. 
If  it  were  otherwise  my  decision  would  be 
different ;  but  I  think  we  have  to  deal  with  this 
case  under  the  Licensing  Aot  of  1904,  and  that 
Act  is  an  entirely  new  departure  in  several  respects, 
as  it  appears  to  me,  from  the  former  licensing 
law;  and  one  of  the  main  departures  is  that 
instead  of  the  first  tribunal  before  whom  the 
question  of  the  renewal  of  any  particular 
on-licence  may  come,  having  to  decide  it,  it  is 
not  to  be  decided  by  that  tribunal,  in  cases  which 
were  then  in  the  minds  of  the  Legislature,  where 
it  might  or  might  not  be  desirable,  quite  inde- 
pendently of  the  particular  reasons  given  for 
shutting  up  any  particular  house,  that  other 
matters  ought  to  be  taken  into  considera- 
tion— that  is  to  say,  the  character  of  the  neigh- 
bourhood, and  the  numbers  of  the  different 
licensed  bouses  in  it.  Thereupon,  the  Legisla- 
ture said  that,  in  such  oases  as  those,  if 
the  justices  of  the  licensing  district,  on  the 
consideration  by  them  of  applications  for  the 
renewal  of  licences,  are  of  opinion  that  the  ques- 
tion of  the  renewal  of  any  particular  existing 
on  licenses  requires  consideration  on  grounds 
other  than  those  upon  which  they  could  deter- 
mine it,  they  shall  refer  the  matter  to  quarter 
sessions.  Now,  I  think,  that  is  a  new  departure ; 
and,  I  think,  it  is  distinctly  marked  out,  from 
what  may  be  called  a  judicial  proceeding,  or  what 
may  be  called  a  decision  in  the  sense  that  it 
affects  any  particular  individual.  The  substantial 
and  important  words  are  that,  if  the  question  of 
the  renewals  requires  consideration  upon  such 
grounds,  it  is  to  be  referred  to  another  tribunal ; 
and,  indeed,  if  the  Act  stood  by  itself,  without 
our  decision  in  Rex  v.  Tolhurst  (ubi  sup.),  it 
might  have  been  argued,  as  I  think  it  was  argued 
upon  that  occasion,  that  the  justices  might  refer 
the  matter  to  quarter  sessions  without  having 
heard  evidence.  It  has  been  decided  in  that  case, 
and  rightly  decided  as  I  think,  that  the  justices 
ought  to  hear  evidence  on  oath,  and  that  the 
former  law,  relating  to  other  questions  coming 
before  justices,  applies  to  this  proceeding.  That, 
however,  does  not  make  the  report,  in  my  opinion, 
such  a  decision  against  anyone  as  to  disentitle 
the  justices  who  take  part  in  making  the  report 
from  appearing  in  the  court  of  appeal  upon  it, 
if  there  were  a  court  of  appeal.  But  this  com- 
mittee is  not  really  a  court  of,  appeal  at  all ;  it  is 
only  because  one  is  obliged  to  use  the  words  iu 
that  way,  in  a  case  like  the  present,  that  the  words 
are  so  used.     The  proceeding  is  not  an  appeal 
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at  all.  The  only  tribunal  which  deals  with  the 
matter  is  the  licensing  committee  at  quarter 
sessions,  and  it  might  be  said  that  the  Act  of 
Parliament  would  deal  with  such  a  question.  I 
think  it  has  dealt  with  it,  because  it  is  obvious 
that  it  was  necessary  to  make  some  sort  of  rela- 
tion between  the  justices  who  were  of  opinion 
that  the  renewal  of  any  particular  licence  required 
consideration,  and  who  made  a  report  on  the  one 
hand,  and  the  county  licensing  committee  upon 
the  other.  Now,  how  have  the  Legislature  dealt 
with  the  matter  P  As  is  pointed  out  by  the  Act, 
so  far  as  the  justices  of  any  borough,  which  has  a 
separate  commission  of  the  peace,  but  which  is 
not  a  county  borough,  are  concerned,  they  may 
"  appoint  one  of  their  number  to  act,  with  refer- 
ence to  the  determination  of  any  question  as  to 
the  refusal  of  the  renewal  of  a  licence  under  this 
Act,  and  any  matters  consequential  thereon,  on 
the  committee  appointed  under  this  section  by 
quarter  sessions;  and  for  those  purposes  any 
justice  so  appointed  shall  be  deemed  to  be  an 
additional  member  of  the  committee."  The 
Legislature  have,  therefore,  deliberately  said  that 
the  justices  of  the  borough  may  appoint  one 
representative  of  their  number  to  act  upon  the 
determining  committee.  I  cannot  help  thinking 
that,  if  it  had  been  intended  that  any  justice 
taking  part  in  these  proceedings,  such  as  the 
present,  under  sub-sect.  2  of  sect.  1,  should  be 
disqualified  from  so  acting,  then  the  section  would 
have  so  stated  it.  Unless  it  does  so  state  it,  I  am 
of  opinion  that  there  is  no  principle  which  pre- 
vents this  justice  from  aoting  on  the  committee 
appointed  by  quarter  sessions.  In  support  of  this 
view  strong  reliance  ought  to  be  placed  upon  this 
fact  that  if  the  argument  of  counsel  in  support 
of  this  rule  is  correct,  then  the  justice  who  is 
appointed  to  act  for  the  year,  we  will  suppose, 
will  disqualify  himself  from  so  aoting  on  that 
committee  if  he  ever  once  appears  in  the 
tribunal  before  which  the  proceedings  under 
sub-sect.  2  of  sect  1  have  to  be  taken.  For 
these  reasons  I  agree  that  the  rule  should  be 
discharged. 

Darling,  J. — I  am  of  the  same  opinion;  and, 
as  the  parties  to  this  litigation  may  not  be 
content  that  the  matter  should  end  here,  I  think 
it  well  to  state  how  the  case  presents  itself  to  my 
mind.  It  seems  to  me  that  we  cannot  deoide 
this  question  simply  upon  anv  general  rule  as  to 
appeals,  and  the  general  rule  that  persons  who 
have  once  decided  a  question  should  not  take 
part  in  reviewing  their  own  decisions,  was  not 
without  exception.  Judges  oE  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  when 
those  old  courts  existed,  often  sat  with  other 
judges  of  the  same  court  on  appeals  from 
their  own  decisions,  and  it  was  very  common, 
and  as  soon  as  the  circuit  was  over,  for 
counsel  to  come  and  move  for  rules  against 
conclusions  of  evidence,  and  so  on;  sometimes, 
all  the  members  of  the  court  would  sit  there,  and, 
sometimes  one  judge  would  sit  with  other  judges 
to  review  his  own  decision,  and  so  on.  Then 
there  are  other  exceptions ;  and  there  is  still  the 
case  of  the  Court  for  Crown  Cases  Reserved, 
where  the  judge  who  has  reserved  the  point  for 
the  consideration  of  that  court,  often  sits — and 
there  is  not  the  slightest  objection  to  it — and 
takes  part  with  other  members  of  the  court,  and 
really  is  a  great  help  to  them,  because  he  has 


heard  ail  the  evidence,  and  he  can  put  that  at  the 
disposal  of  the  other  judges.  Now,  to  deprive 
the  judges  of  the  former  power  that  they  had  in 
the  Courts  of  Queen's  Bench,  Common  Pleat, 
and  Exchequer,  legislation  was  necessary,  bat 
it  did  not  put  an  end  to  what  occurs  in  the 
Court  for  Crown  Cases  Reserved.  Now  we  come 
to  this  Act  of  1904.  I  think  one  is  entitled  to 
look  at  what  is  the  character  and  intention  of  this 
legislation.  It  provides  for  the  doing  of  things 
which  are  not  precisely  like  the  things  done  in 
the  ordinary  practice  of  courts  of  law,  and 
what  these  licensing  justices,  and  justices  of 
boroughs  and  counties  dealing  with  these 
licensing  matters,  are  authorised  to  do,  is 
sometimes  a  matter  which  may  be  done  when 
they  are  a  court,  and  sometimes  a  matter 
which  may  be  done  when  they  are  not  a  court  at 
all.  Sect.  1  says  that  there  shall  be  the  licensing 
justices,  that  they  shall  meet,  and  that  they 
may  make  a  report,  and  in  making  that  report 
they  may  use  their  own  knowledge  of  the  borough 
in  which  they  live  and  of  the  state  of  the  habits 
of  thepeople,  the  number  of  public-houses,  and  so 
on.  Tney  may  deal  with  all  that  and  they  may 
make  a  report.  Then,  when  the  question  of  the 
renewal  of  the  licences  comes  up,  their  report 
goes  to  the  justices  at  quarter  sessions.  Certain 
persons  have  a  right  to  appear  at  quarter  sessions, 
and  support  or  oppose  the  renewal  of  these 
licences;  but  they  must  be  persons  who  are 
interested  in  the  renewal  or  refusal  of  the  licences. 
Then,  sub- sect.  2  of  sect.  1  of  the  Act  says  that 
the  quarter  sessions  shall  consider  all  the  reports 
so  made  to  them,  and  may,  if  they  think  it 
expedient,  after  giving  the  persons  interested  in 
the  licensed  premises,  and  any  other  persona 
appearing  to  the  quarter  sessions  to  be  interested 
in  the  question  of  the  renewal  of  the  licence- 
including  the  justices  od  the  licensing  district— 
an  opportunity  of  being  heard.  That  says  that 
the  justices  of  the  licensing  district— not  only  the 
justices  who  have  heard  the  application  and  have 
made  the  report,  but  all  the  justices  of  the 
licensing  district— are  persons  interested  in  the 
renewal  or  refusal  of  the  licence.  The  Legis- 
lature having  said  that  with  regard  to  all  licens- 
ing justices,  have  therefore  said  it  of  this  very 
justice  with  regard  to  whom  the  rule  ia  moved, 
and  have  said  it  of  every  other  justice  in  the 
borough  whether  he  took  part  in  hearing  the 
application  or  not.  The  Legislature  have  done 
that  intentionally.  They  have  called  the  justices 
interested  persona ;  but  if  the  matter  had  been 
left  there  these  justices  would  not  have  been  able 
to  do  anything  else  except  what  the  Legislature 
have  said  they  might  do.  They  would  not  have 
been  able  to  go  to  the  quarter  sessions  or  to 
appear  there  by  counsel.  They  could  not  go 
there  to  adjudicate,  and  they  could  not  appear 
there  in  any  form.  The  Legislature  have  said 
that  the  justices  being  persons  interested  in  the 
question  of  the  renewal,  might  go  to  quarter 
sessions  and  be  represented  by  counsel.  Bat  did 
the  Legislature  mean  to  give  them  any  other 
power  different  to  what  a  judge,  who  has  taken 
part  in  a  decision,  ordinarily  is  allowed  P  In  my 
opinion  it  did,  because  after  passing  the  enactment 
in  sect.  1,  they  went  on  to  enact  in  sect.  5,  sub- 
sect.  5,  that  the  justices  of  such  a  borough  as  this 
should  be  entitled  to  appoint  one  of  their  number 
to  act  with  reference  to  the  determination  of  any 
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question  as  to  the  refusal  of  the  renewal  of  a 
licence.    Now,  that  would  not  necessarily  mean 
or  be  restricted  to  those  justices  who  had  sat 
and  heard  the  application  for  the  renewal  in  the 
first  instance,  but  it   would  mean   the   whole 
body  of  the  justices  of  the    borough,  including 
those  who  had  heard  the  application  and  those 
who  had  not  heard  it.    The  Legislature  had  pro- 
vided already  that  these  justices,  because  they  had 
an  interest  in  the  renewal  of  the  licence,  might 
make  a  report  and  go  to  the  quarter  sessions ; 
but  they  were  not  satisfied  with  merely  doing 
that.    They  took  particular  care  to  see  that  these 
justices,  who  were  interested  in  the  refusal  or  the 
renewal  of  licences,  should  have  a  very  different 
power,  and,  after  providing  that  they  might  go 
to  the  quarter  sessions  and  argue  the  case  there, 
they  went  on  further  to  provide  that  if  the  justices 
of  the  borough  so  wi»hed  they  might  send  one  of 
their  number  "  to  act  with  reference  to  the  deter- 
mination " — the  words  really  could  not  be  stronger 
to  my  mind — "  of  any  question  as  to  the  refusal 
of  the  renewal  of  a  licence."    These  same  justices 
had  already,  it  is  to  be  presumed,  made  a  report, 
and  the  Act  presumes  that  they  had  made  a 
report.    Then  the  Legislature  evidently  thought 
that  the  justices  at  quarter  sessions  might  want 
some  information  from  the  justices  of  the  borough 
over  aud  above  what  was  in  the  report,  and  they 
therefore  indicate  that,  in  addition  to  making  a 
report,  they  must  send  one  of  their  number  to 
assist  in  the  determination  of  the  question  upon 
the  report.    Then  who  would    the  Legislature 
wish  to  go  ?    They  are  choosing  the  justice  from 
the  borough  from  which  the  report  has  come,  and 
I  suppose  they  would  not  wish  the  justice  in  the 
borough  who  knew  the  least  about  the  licensed 
houses  to  go,  but  they  would  choose  the  justice 
in  the  borough  who  knew  most  about  the  licensed 
houses  to  go.    The  reason  for  sending  the  justice 
from  the  borough  must  be  that,  coming  from  the 
borough  from  which  the  report  has  come,  he  has 
knowledge  as  to  the  facts  which  the  justices,  who 
come  to  quarter  sessions,  not  from  that  borough, 
have  not  got;  and  be  must  be  sent  because  ne 
can  put  that  knowledge  at  the  disposal  of  the 
justices  at  quarter  sessions.    Who  would  know 
most  about  the  matter  P    To  my  mind,  clearly  a 
justice  who  had  been  sitting  and  hearing  the  dis- 
cussions about  these  licences,  and  who  had  helped 
to  make  these  reports.    But  it  may  be  said  that 
he  has  got  a  bias.    The  same  thing  might  be  said 
of  any  other  of  the  justices  who  goes  to  quarter 
sessions,  because  the  Legislature  have  chosen  a 
justice— if  we  use  bias  in  a  wide  sense — with  bias. 
They  have  chosen  a  man  with  an  already  formed 
view  before  he  comes  to  quarter  sessions,  and 
before  he  has  heard  any  evidence,  and  who  has 
already  formed  a  view  as  to  whether  there  are  too 
many  or  too  few  public  houses  in  the  borough 
from  which  he  comes.    If  we  choose  to  call  that 
bias,  they  have,  therefore,  chosen  a  justice  with  a 
bias ;  but  it  may  or  may  not  be  as  much  a  bias  as 
if  he  bad  taken  part  in  the  report.    It  may  be 
bias  in  favour  of  the  report  or  against  it.    When 
I  find  that  this  legislation  is  absolutely  an  excep- 
tion to  the  ordinary  ruleB  which  govern  judicial 
proceedings,  because  nothing  like  this  legislation 
has  occurred  before  ;  and  when  I  do  not  find  any 
words  introduced  in  the  sub- section  to  say  that 
the  justice  who  may  be  sent  from  the  borough  to 
the  committee  appointed  by  quarter  sessions  shall 
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not  be  a  justice  who  has  already  considered  these 
matters,  then  I  come  to  the  conclusion  that  those 
words  were  not  intended  by  the  Legislature  to  be 
there  If  they  had  been  intended  to  be  there, 
they  would  have  been  distinctly  put  in,  and  we 
must  not  imply  that  they  are  there ;  and  there- 
fore, with  less  hesitation  than  my  Lord,  I  think 
that  the  decision  to  which  he  has  come  is  right. 

Rule  discharged. 

Solicitors :  for  the  applicants,  Sharpe,  Parker, 
Pritcharde,  Barham,  and  Lawford,  for  Frederic 
KnowUs,  Hyde ;  for  the  respondents,  Philpot  and 
Morrell,  for  Reginald  Potts,  Chester. 


Wednesday,  Jan.  17, 1906. 

(Before  Lord  Alvbrstone,  C.J.,  Ridley  and 

Darling,  JJ.) 

Rex  v.  Justices  of  Southampton;  Ex  parte 

Cardy.  (a) 

Licensing  —  Renewal  of  licence  — Reference  to 
quarter  sessions  of  question  of  renetoal — Com- 
mittee of  quarter  sessions — Refusal  to  renew— 
Jurisdiction  of  committee  to  state  case  — 
Licensing  Act  1904  (4  Edw.  7,  c.  23),  s.  1,  sub- 
s.  2,  s.  5,  sub- 8.  2. 

When  the  question  of  the  renewal  of  an  existing  on* 
licence  is  referred,  under  sect.  1,  sub-sect.  2,  of 
the  Licensing  Act  1904,  to  the  quarter  sessions, 
the  committee  of  the  quarter  sessions  appointed 
under  sect.  5,  sub- sect.  2,  of  the  Act,  in  deter- 
mining  the  question  as  to  the  refusal  of  the 
licence,  are  acting  in  a  judicial  capacity,  and 
have  therefore  power  to  state  a  special  case  for 
the  opinion  of  the  High  Court. 

Rule  for  a  mandamus. 

The  rule  was  directed  to  the  keepers  of  the 
peace  and  justices  for  the  county  of  South- 
ampton, acting  by  a  committee  duly  appointed 
under  the  provisions  of  the  Licensing  Act  and 
Rules  1904,  calling  upon  them  to  show  cause 
why  a  writ  of  mandamus  should  not  issue 
commanding  them  to  hear  and  determine  the 
matter  of  an  application  by  Alexander  Cardy  to 
the  justices  to  state  and  sign  a  special  case  tot 
the  opinion  of  the  court,  upon  the  hearing  by, 
them  of  the  reference  and  report  of  the  justices 
cf  the  Southampton  licensing  district  in  the 
county  of  Southampton,  on  the  refusal  by  such 
last-mentioned  justices  to  renew  to  Alexander 
Cardy,  the  licence  in  respect  to  the,  Yew  Tree 
Inn,  situate  at  Bitterne,  in  that  county. 

The  rule  was  obtained  at  the  instance  of 
Alexander  Cardy,  upon  the  affidavit  of  his  solici- 
tor (Mr.  Charles  Lamport),  which  set  out  the 
following  facts : — 

On  the  27th  Feb.  1905  the  appellant's  solicitor 
applied  to  the  licensing  justises  of  the  South- 
ampton division  of  the  county  of  Southampton 
on  behalf  of  the  applicant.  Alexander  Cardy, 
the  tenant  of  the  Yew  Tree  Inn,  Bitterne, 
for  the  renewal  to  him  of  the  on  beer  licence 
then  held  by  him  in  respect  of  the  Yew  Tree 
Inn. 

The  application  was  referred  by  the  justices  to 
the  quarter  sessions  of  the  county,  under  the  pro- 
visions of  the  Licensing  Act  1904  (4  Edw.  7, 
c.  23),  s.  1. 

(«)  Reported  by  W.  W.  OfiK,  Eeq.,  BftrriBter-at-LftW. 
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The  only  ground  of  objection  in  opposition  to 
the  renewal  was  one  served  by  the  clerk  to  the 
justices  of  the  Southampton  Petty  Sessional 
IHvision,  which  stated  that  the  renewal  of  the 
licence  for  the  sale  by  retail  of  beer  and  cider  on 
the  premises  known  as  the  Yew  Tree  Inn,  in  the 
parish  of  Bitterne,  would  be  opposed  on  the  fol- 
lowing ground — that  is  to  say,  "  on  the  ground  of 
redundancy." 

It   was   contended   before   the  committee   of 

Suarter  sessions  on  behalf  of  the  applicant  that 
tie  above  ground  of  objection  was  unintelligible 
and  bad  for  uncertainty,  and  did  not  constitute  a 
valid  or  legal  objection  to  the  application  for 
renewal  of  the  licence. 

The  committee  held  that  the  ground  of  objec- 
tion was  in  their  opinion  sufficient  in  point  of 
law. 

At  quarter  sessions,  general  evidence  was  given 
as  to  the  population  and  number  of  licensed 
houses  and  their  position,  but  it  was  contended 
that  there  was  not  such  sufficient  evidence  before 
the  court  as  to  enable  it  to  differentiate  between 
the  Yew  Tree  Inn  and  any  other  licensed  houses 
in  the  district,  in  accordance  with  the  decision  in 
Raven  v.  Southampton  Justices  (90  L.  T.  Hep.  94 ; 
<1904)  1  K.  B.  430),  and  that  the  court  was  not 
therefore  entitled  to  deprive  the  applicant  of  his 
licence. 

Counsel  for  the  applicant  thereupon  applied  to 
the  said  Court  of  Quarter  Sessions  in  the  exercise 
of  their  discretion  to  grant  a  special  case  to  be 
stated  by  them  for  the  opinion  of  the  High  Court, 
upon  the  point  raised  that  the  ground  of  objec- 
tion was  unintelligible  and  bad  for  uncertainty, 
and  did  not  constitute  a  valid  or  legal  objection  to 
the  application  for  renewal  of  the  licence.  The 
Court  of  Quarter  Sessions  refused  the  application 
without  any  exercise  of  discretion  and  without 
considering  the  matter  upon  its  merits,  but  solely 
upon  the  ground,  as  stated  by  the  chairman  of 
the  court,  that  they  were  advised  that  they  had 
no  power  to  grant  a  special  case. 

The  above  rule  for  a  mandamus  was  then 
obtained. 

The  Licensing  -Act  1904  (4  Edw.  7,  c.  23) 
provides : 

Seot.  1  (2).  Where  the  justices  of  a  licensing  district, 
on  the  consideration  by  them,  in  accordance  with  the 
Licensing  Acts  1828  to  1902,  of  applications  for  the 
renewal  of  licences,  are  of  opinion  that  the  question  of 
the  renewal  of  any  particular  existing  on-lioenses 
requires  consideration  on  grounds  other  than  those  on 
which  the  renewal  of  an  existing  on-licence  can.  be 
refused  by  them,  they  shall  refer  the  matter  to  quarter 
sessions,  together  with  their  report  thereon,  and  quarter 
sessions  shall  consider  all  reports  so  made  to  them,  and 
may,  if  they  think  it  expedient,  after  giving  the  persons 
interested  in  the  licensed  premises  and,  unless  it  appears 
to  quarter  sessions  unnecessary,  any  other  persons 
appearing  to  them  to  be  interested  in  the  question  of 
the  renewal  of  the  licence  of  those  premises  (including 
the  justices  of  the  licensing  district),  an  opportunity  of 
being  heard  and,  subject  to  the  payment  of  compensation 
under  this  Act,  refuse  the  renewal  of  any  licence  to 
which  any  such  report  relates. 

Sect.  5  (2).  Quarter  sessions  may  delegate  any  of 
their  powers  and  duties  under  this  Act  to  a  committee, 
appointed  in  accordance  with  rules  made  by  them  under 
this  section,  and,  except  in  a  county  borough,  shall  so 
delegate  their  power  of  confirming  the  grant  of  a  new 
licence  and  of  determining  any  question  as  to  the 
refusal  of  the  renewal  of  a  licence  under  this  Act  and 


matters  consequential  thereon,  and  county  licensing 
committees  shall  cease  to  be  appointed  under  the 
Licensing  Aot  1872. 

Seot.  9  (4).  The  expression  "  quarter  sessions  "  means, 
as  respects  a  oounty,  the  court  of  quarter  sessions  for 
that  oounty. 

Duke,  K.C.  (/.  A.  Simon  with  him),  for  the 
justices,  showed  cause  against  the  rule. — The 
quarter  sessions,  or  their  committee,  when  acting 
under  this  jurisdiction  as  to  the  refusal  of  the 
renewal  of  licences,  have  no  power  to  state  a 
special  case,  and  this  court  has  no  jurisdiction  to 
compel  them  by  mandamus  to  state  a  case. 
There  is  no  statutory  power  under  which  they  can 
be  required  to  state  a  case,  and  the  only  instance 
where  a  mandamus  has  gone  to  them  to 
state  a  case,  is  where  they  had  agreed  to  state  a 
case  and  had  afterwards  refused  to  do  so.  Beyond 
that  they  cannot  be  compelled  to  state  a  case. 
The  origin  and  practice  as  to  quarter  sessions 
stating  cases  are  explained  by  Blackburn,  J,  in 
Beg.  v.  Sutton  Coldfield  Overseers  (29  L.  T.  Rep. 
840;  L.  Rep.  9  Q.  B.  153) ;  by  Field,  J.  in  Rea. 
v.  ChantreU  (33  L.  T.  Rep,  305;  L.  Bep.  10  Q.  B. 
587) ;  and  by  Lord  Cairns,  L.C.,  in  Walsall 
Overseers  v.  London  and  North*  Western  Railway 
Company  (39  L.  T.  Bep.  453,  at  pp.  454-5  ;  4  App. 
Oas.  30,  at  pp.  39-42).  The  duties  which  the  com- 
mittee were  performing  were  not  those  which 
they  are  performing  as  ordinary  justices  of  the 
peace,  and  therefore  the  considerations  applicable 
to  them  when  acting  as  justices  are  immaterial. 
The  commission  of  the  peace  did  not  give  the 

i'ustices  power  to  approach  the  Court  of  King's 
Jench  in  every  matter  in  which  they  had  a  diffi- 
culty; for  instance,  in  Rex  v.  Inhabitants  of 
Salop  (13  East,  95)  Lord  Ellenborough  said  that 
the  court  would  take  no  cognisance  of  a  case 
reserved  by  the  sessions  upon  the  trial  of  an 
indictment  by  a  jury  at  sessions.  In  the  cases 
of  Reg.  v.  Glamorganshire  Justices,  and  Reg.  v. 
Pontypool  Justices  (66  L.  T.  Bep.  444 ;  (1892)  1 
Q.  B.  621)  it  was  held  that  licensing  justices  were 
a  court  of  summary  jurisdiction,  and  could  there- 
fore state  a  case ;  out  that  view  was  overruled  by 
Boulter  v.  Kent  Justices  (77  L.  T.  Rep.  288; 
(1897)  A.  C.  556),  which  raised  the  very  question 
as  to  whether  justices  at  a  licensing  meeting  were 
a  court  of  summary  jurisdiction,  and  it  was  held 
by  the  House  of  Lords  that  they  were  not  such  a 
court,  at  least  for  those  purposes.  In  Reg.  v.  Bird 
(62  J.  P.  309),  it  was  held  that  licensing  justices 
were  not  a  court  of  summary  jurisdiction,  and 
h ad  no  power  to  state  a  case.  [Lord  Ai/v  e rstonb, 
C.J. — Although  Lord  Herschell,  in  Boulter's  case 
(ubi  sup.),  overruled  Reg.  v.  Glamorganshire 
Justices  (ubi  sup.),  he  did  not  overrule  Reg.  v. 
Pontypool  Justices.  In  Hagmaier  v.  Willesden 
Overseers  (90  L.  T.  Rep.  683  ;  (1904)  2  K.  B,  316) 
this  court  held  that  justices  in  special  petty 
sessions  sitting  to  settle  jury  lists  could  not 
state  a  case.  That  was  the  state  of  the  law  at 
the  time  of  the  passing  of  the  Act  of  1904,  and 
there  is  nothing  in  that  Act  which  modifies 
anything  said  in  Boulter's  case,  that  the 
licensing  justices  do  not  sit  as  a  court  of  sum- 
mary jurisdiction.  The  reference  of  these 
matters  as  to  renewals  to  quarter  sessions  is 
under  sect.  1,  sub-sect.  2,  and,  under  sect.  5,  sub- 
sect.  2,  the  quarter  sessions  are  bound  to  delegate 
these  duties  to  a  committee,  and  sub-sect  5  of 
that  section  makes  it  clear  that  when  this  com- 
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mittee  is  Bitting  to  hear  these  references  or  reports 
they  are  not  sitting  in  the  same  capacity  as  the 
old  quarter  sessions  to  hear  appeals.  Under  the 
law,  as  it  existed  before,  justices  when  exercising 
licensing  jurisdiction  were  not  a  court,  and  under 
the  special  and  peculiar  provisions  of  the  Act  of 
1904  it  is  plain  that  they  are  designated  as  a 
body  to  deal  administratively  with  these  questions 
as  an  administrative  body,  and  would  not  be 
required  to  conform  to  the  rules  applicable  to 
justices  acting  otherwise  than  in  an  administra- 
tive capacity. 

Pickford,  K.C.  (Temple  Cooke  with  him)  in 
support  of  the  rule. — The  committee  of  quarter 
sessions  have  power  to  state  a  case.  In  the  case 
of  Morgan  v.  Aylesford  Justices,  heard  a  few  days 
ago  by  this  court,  this  court  did  entertain  and 
deal  with  a  case  stated  by  a  committee  of  quarter 
sessions,  but  the  power  of  the  committee  to  state 
a  case  for  this  court  was  not  argued,  and  was  not 
in  any  way  referred  to,  or  called  to  the  attention 
of  the  court.  The  "  quarter  sessions  "  is  denned 
in  the  Act ;  in  sect.  9,  sub-sect  4,  it  is  defined  as 
meaning  the  court  of  quarter  sessions  for  the 
county.  This  jurisdiction  is  given  to  the  quarter 
sessions,  to  be  exercised  through  its  committee, 
and  the  court  of  quarter  sessions  has  always  had 
the  power  to  state  a  case.  If  you  give  to  a  court 
a  new  jurisdiction,  then  you  give  it  to  that  court 
subject  to  the  well-known  incidents  of  that  juris- 
diction. Quarter  sessions  have  power  to  state  a 
special  case  when  they  are  acting  judicially,  and 
they  were  aoting  judicially  in  this  case ;  it  is  a 
wider  power  than  that  given  by  sect.  11  of  the 
Quarter  Sessions  Act  1849.  They  can  make  an 
"  order,"  which  distinguishes  them  from  a  court 
of  summary  jurisdiction,  and  a  party  aggrieved 
could  raise  the  point  of  law  upon  that  order. 
As  Lord  Cairns  said  in  Walsall  Overseers  v. 
London  and  North- Western  Railway  Company 
(4  App.  Gas.,  at  p.  40),  all  that  was  necessary 
was  that  the  court  of  quarter  sessions,  in  making 
its  order,  should  not  make  it  an  unspeaking  or 
unintelligible  order,,  but  should  make  it  what  he 
calls  a  "  speaking  order,"  and  then  the  party 
could  go  to  the  King's  Bench  upon  that  order. 
•'  If  a  new  jurisdiction  is  given  to  an  existing  court 
—that  is  to  say,  a  jurisdiction  to  deal  witn  some 
new  matters  in  a  different  mode  and  with  a 
different  procedure — if  that  jurisdiction  be  so 
given  to  a  well-known  court,  with  well-known 
modes  of  procedure  ...  it  must,  unless  the 
contrary  be  expressed  or  plainly  implied,  be  given 
to  that  court  to  be  exercised  according  to  its 
general  inherent  powers  of  dealing  with  the 
matters  which  are  within  its  cognisance"  {per 
James,  L.J.  in  Dale's  case,  43  L.  T.  Rep.,  at  pp. 
775-6 ;  6  Q.  B.  Div.,  at  pp.  450-1).  This  new 
jurisdiction— that  is,  as  to  the  refusal  of  the 
renewal  of  licences — is  not  given  to  the  justices 
of  the  county,  but  it  is  given  to  the  quarter 
sessions  (sect.  1,  sub-sect.  2),  and  it  is  under  that 
sub- section  that  the  quarter  sessions  get  their 
jurisdiction.  This  portion  of  the  jurisdiction  is 
taken  away  from  the  licensing  justices,  the  non- 
judicial body,  and  is  given  upon  a  reference  or 
report  to  the  quarter  sessions,  the  judicial  body 
— that  is,  when  the  non- judicial  body  have  to  deal 
with  questions  of  refusal  of  renewals  upon 
grounds  other  than  the  four  grounds  in  sub- 
sect.  1,  the  section  withdraws  the  case  from  them 
and  gives  it  to  the  judicial  body.    That  was  done  1 


with  the  intention  of  preserving  the  powers  and 
jurisdiction  of  the  court  as  a  judioial  body,  and, 
if  it  had  been  intended  to  give  this  jurisdiction 
to  the  quarter  sessions  only  as  a  nonjudicial 
body,  the  Act  would  have  done  so  directly.  The 
jurisdiction  so  given  is  to  be  exercised  by  the 
quarter  sessions,  or  their  committee,  not  as  licens- 
ing justices,  but  as  a  judicial  body.  The  com- 
mittee therefore  had  power  to  state  the  case,  and, 
as  they  have  not  exercised  their  discretion  but 
have  declined  jurisdiction,  the  rule  ought  to  be 
made  absolute. 

Lord  Alvebstone,  C.J. — I  am  of  opinion  that 
this  rule  should  be  made  absolute.  I  desire  it  to 
be  understood  that  I  express  not  the  slightest 
opinion  as  to  the  circumstances  in  which  the 
quarter  sessions  ought  -to  state  a  special  case,  or 
the  grounds  on  whioh  they  ought  to  entertain  an 
application  for  a  special  case.  I  have  not  heard 
tne  matter  argued  at  length,  but  it  seems  to  me 
tha%,  if  a  point  should  arise  such  as  that  whioh  is 
mentioned  in  the  applicant's  affidavit,  that  the 
word  "redundancy  was  not  sufficient,  to  say 
that  the  quarter  sessions  ought  to  state  a  case  on. 
that  or  that  it  would  be  right  to  state  a  case  on 
that,  would  be  absurd.  We  have  really  nothing 
to  do  with  that.  The  whole  point  raised  here  is. 
this.  Counsel  in  showing  cause  against  the  rule 
has  very  properly  argued  this  case  on  the  appli- 
cant's affidavit,  and  on  that  affidavit  it  appears, 
that  the  justices  decided  that  they  could  not 
entertain  the  application  for  a  case  on  the  ground 
that  they  ljad  not  power  to  state  it.  Now,  this 
case  therefore  raises  the  question:  Does  the 
tribunal  which  is  dealing  with  the  question  of 
renewal  of  licences  under  the  Licensing  Act  of 
1904  possess  the  power  to  state  a  special  case  ? 
I  should  have  thought  that  if  the  body  which  acta 
is  aoting  judicially,  the  case  scarcely  admits  of 
argument  because  I  think  it  has  been  for  a  very 
long  time  recognised  that  if  an  order  is  made* 
which  embodies  statements  really  making  the 
order  (as  Lord  Oairns  calls  it  in  the  case  of 
Walsall  Overseers  v.  London  and  North-Western* 
Railway  Company,  4  App.  Cas.,  at  p.  40)  a 
"  speaking  order,"  and  it  is  a  final  order  one  way 
or  the  other,  then  the  Court  of  King's  Bench 
can  look  at  the  whole  of  the  order  and  say 
whether  it  ought  to  stand  or  ought  to  be  quashed, 
and  can  affirm  the  order  or  quash  the  conviction 
or  discharge  the  order,  subject  always  to  the  class 
of  cases  which  since  the  case  of  Reg.  v.  Sutton 
Coldfield  Overseers  (ubi  sup.)  has,  1  think,  never 
been  doubted — namely,  that  the  Court  of  King's 
Bench  will  not  entertain  special  cases  where 
there  will  not  be  a  final  resulting  order,  one 
way  or  the  other,  depending  on  the  view 
the  justices  take  of  the  special  case.  There- 
fore the  real  point  of  this  case  is  this,  as  was 
put  by  Mr.  Duke,  is  the  committee  of  quarter 
sessions,  acting  under  the  powers  of  the  Licensing 
Act  1904,  giving  a  judicial  decision  or  is  it  not  r 
Now,  counsel  contended,  as  the  main  part  of  his 
argument,  that  the  committee  are  in  the  position 
of  the  licensing  justices;  that  therefore  a  good 
deal  of  the  reasoning  in  the  case  of  Boulter  v. 
Kent  Justices  (77  L.  T.  Rep.  288 ;  (1897)  A.  C. 
556)  applies,  and  that  the  committee  ought  to  be 
considered  as  exercising  delegated  administrative- 
jurisdiction,  reporting  to  the  Home  Secretary  as 
to  how  their  powers  had  been  carried  out,  and 
that  therefore  the  decision  that  they  gave  ought 
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not  to  be  regarded  as  being  the  proceeding  of  a 
court  or  a    judicial  proceeding.    Speaking   for 
myself,  I  think  that  view  is  too  narrow.      It  is 
quite  true  that  the  Licensing  Act  of  1904  limited 
the  grounds  upon  which   the  licensing  justices 
could  refuse   the  renewal  of   the   existing  on- 
licences  to  certain  specified  grounds  which  are 
enumerated  in  sect.  1,  sub-sect.  1  of  the  Act. 
Then  that  section  went  on  to  say,  in  sub-sect.  2, 
that  where  the  justices  "are  of  opinion  that  the 
question  of  the  renewal  of  any  particular  existing 
on-licences    requires    consideration  on    grounds 
other  than  those  on  which   the  renewal  of  an 
existing  on-licence  can  be  yefused   by  them  " — 
that  is,  those  enumerated  in  sub-sect.  1,  "  they 
shall    refer    the    matter    to    quarter    serious, 
together  with  their  report  thereon."    We  have  to 
start  from  that  point  and  see  what  the  quarter 
sessions  have  to  do.    They  have  to  oonsider  the 
report,  and  they  may  "  after  giving  the  persons 
interested  in  the  licensed  premises,  and,  unless  it 
appears  to  quarter  sessions  unnecessary  " — that, 
no  doubt,  would  be  where  they  were  not  going  to 
act  and  did  not  require  further  evidence  in  con- 
sequence of  the  evidence  of  the  persons  them- 
selves — "  any  other  persons  appearing  to  them  to 
be  interested  in  the  question  of  the  renewal  of  the 
licence    ...    an  opportunity  of  being  heard, 
.    .    .    ref  use  the  renewal  of  any  licence  to  which 
any  such  report  relates."    Looking  at  the  statute 
and  the  nature  of  the  question  raised  and  the 
directions  as  to  the  duty  of  quarter  sessions,  I 
should  have  thought  that  the  proceeding  before 
the  quarter  sessions  was  certainly  in  the  nature 
of  a  judicial  proceeding  which  is  to  be  entertained 
by  quarter  sessions,  and,  although  I  do  not  attach 
any  great  impoitance  to  a  mere  definition  clause, 
it  is  quite  plain  that  the  body  there  spoken  of  in 
•the  first  instance  is  meant  to  be  the  Court  of 
Quarter  Sessions  of  the  county.    I  do  not  think 
that  that  consideration  would  be  at  all  conclubive, 
because  it  might  well  be  that  there  was  other 
language  which  showed  that  the  Court  of  Quarter 
Sessions  was  not  acting  in  a  judicial  capacity, 
but  was  doing  something  similar  to  that  which 
was  being  done  by  the  justices  in  the  case  of 
Hagmaier  v.  Willesden  Overseer*  (90  L.  T.  Rep. 
<683;   (1904)  2  K.  B.  316)  where  we  held  that 
justices  sitting  and  acting  at  a  special  petty 
sessions,  under  the  Juries  Act  1825,  for  settling 
the  jury  lists,  were  not  a  court  of  summary  juris- 
diction, and  had  therefore  no  power  to  state  a 
case  for  the  opinion  of  the  court  under  the  Sum- 
mary Jurisdiction  Acts.    Then  the  provision  in 
sect.  5,  sub- sect.  2,  that  quarter  sessions  shall 
delegate  their  powers  of  confirming  the  grant  of 
new  licences  and  of  determining  questions  as  to 
the  refusal  of  the  renewal  of  existing  licences,  to  a 
committee,  seems  to  me  to  show  that  the  lesser 
body,  the  committee,  to  whom  the  duty  is  dele- 
gated,   are   exercising   the    powers   of   quarter 
sessions.     That  being  so,  I  should  come  to  the 
conclusion  that,  upon  such  inquiry  so  conducted 
and  such  a  decision,  it  was  a  case  of  a  new  juris- 
diction given  to  a  court  to  act  through  a  committee 
of  its  members — a  lesser  number  of  that  court,  and 
that  the  principle  which  counsel  in  support  of  this 
rule  referred  to,  citing  the  judgment  of  James,  L.  J. 
in  Dales  case  (43  L. T. Rep.,  at  pp.  775-6 ;  6  Q.  B. 
Div.,  at  pp.  450-1)  as  an  instance,  that  where  a 
new  jurisdiction  is  given  to  a  court  prima  facie 
they  have  got  all  their  own  powers  which  they 


would  exercise  ordinarily  in  connection  with  that 
jurisdiction,  is  a  principle  to  which  effect  ought 
to  be  given  in  this  case.    It  seems  to  me  that, 
subject  to  the  committee  of  the  justices  of  quarter 
sessions,  sitting  as  the  compensation  authority 
under  the  Act,  exercising  their  discretion  on  the 
merits  upon  an  application  made  to  them  to 
state  a  case  and  to  their  granting  or  refusing  a 
case  or  declining  to  draw  up  their  order  in  the 
form  of  a  case,  which  would  be  a  discretion  with 
which  this  court  would  not  interfere,  that  com- 
mittee has  the  power  either  to  state  a  case  or  to 
frame  an  order  stating  such  facta  as  would  make 
it  a  speaking  order,  and  would  enable  this  court 
to  exercise  a  judgment  upon  the  question  whether 
or  not  the  order  was  good  or  bad.    In  my  opinion, 
therefore,  upon  the  one  ground  upon  which  these 
justices  have  said  that  they  declined  to  act- 
namely,  upon  the  ground  that  they  had  no  powe* 
to  act  or  to  state  a  case,  the  view  taken  by  the 
committee  was  too  limited,  and  I  think  therefore 
that  this  rule  should  be  made   absolute  upon 
that  ground.    With  regard  to  the  case  of  Boulter 
v.  Kent  Justices  (ubi  sup.)  I  will  only  say  a  few 
words.    In  Boulter's  case  it  was  pointed  ont  that 
the  justices  of  a  licensing  meeting  were  not  a 
court,  and  it  was  held  that  a  court  of  quarter 
sessions  had  no  power  to  make  the  objector  pay 
costs  because  he  was  not  a  party  to  any  lis. 
That  may  be  perfectly  right,  and  of  course  it  is 
right  and  is  binding  on  us  in  every  way,  bat  it 
seemB  to  me  not  to  help  us  much  in  coming  to  a 
conclusion  as  to  what  is  the  true  view  of   the 
committee  of  quarter   sessions  when   they  are 
exercising  the  jurisdiction  conferred  on  them  under 
sub- sect.  2  of  sect.  1.    I  therefore  think  that  in 
arriving  at  the  conclusion  which  I  have  expressed 
we  are  not  in  any  way  going  against  the  decision 
in  Boulter's  case  {ubi  sup.).    I  may  say,  speaking 
for  myself,  that  had  1   come  to  the  conclusion 
that  the  committee  of  quarter  sessions  was  not 
acting  judicially  and  was  not  making  a  judicial 
order,  I  should  have  come  to  a  different  conclu- 
sion, and  have  come  to  the  same  kind  of   con- 
clusion which  I  expressed  in  the  case  of  Hagmaier 
v.  Willesden  Overseers  (ubi  sup.),  to  which  I  have 
referred.    I  think  that  in  this  case  the  committee 
of  quarter  sessions  weie  acting  judicially,  and  I 
come  to  the  conclusion  that  the  rule  should  be 

made  absolute. 

• 

Ridley,  J. — I  agree  with  my  Lord  for  the 
leasons  he  has  given. 

Darling,  J. — I  am  of  the  same  opinion,  bnt  as 
this  is  an  important  case,  and  the  first  case  that 
has  given  rise  to  this  contention,  I  should  like  to 
give  my  own  reasons.  The  question  arises  because 
of  the  passing  of  the  Licensing  Act  of  1904.  The 
first  section  of  that  Act  effects  a  transfer,  from 
the  licensing  justices  to  the  quarter  sessions,  of 
the  power  to  refuse  the  renewal  of  certain  licences 
upon  certain  grounds,  and  the  body  to  which  that 
power  is  given  is  always  spoken  of,  throughout 
this  Act  of  1904,  as  the  "  quarter  sessions,"  until 
we  come  to  the  interpretation  clause,  in  sect.  9, 
sub-sect.  4,  and  there  it  says,  "The  expression 
'  quarter  sessions '  means,  as  respects  a  county, 
the  Court  of  Quarter  Sessions  for  that  county." 
That  being  so,  we  must  treat  it  that  those  powers 
are  transferred  to  the  Court  of  Quarter  Sessions. 
I  had  some  doubt  in  the  case  at  one  time  because 
of  two  matters.    Sect.  5   in  sub-sect.  5,  enacts 
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that :  "  The  justices  of  any  borough,  not  being  a 
bounty  borough  but  having  a  separate  commission 
of  the  peace,  shall  be  entitled  to  appoint  one  of 
their  number  to  act,  with  reference  to  the 
determination  of  any  question  as  to  the  refusal 
of  the  renewal  of  a  licence  under  this  Act  and 
any  matters  consequential  thereon,  on  the  com- 
mittee appointed  under  this  section  by  quarter 
sessions."  Now,  upon  that  it  appears  to  me  that 
the  justice  who  is  so  appointed  under  that  sub- 
section does  not  exactly  become  a  member  of  the 
Court  of  Quarter  Sessions.  He  is  not  appointed 
to  the  whole  quarter  sessions,  but  he  does  become 
a  member  of  the  committee  to  which  the  Court  of 
Quarter  Sessions  is,  by  another  sub-section  of 
sect.  5,  allowed  and  enjoined  to  delegate  its  powers 
of  renewing  or  refusing  licences.  Another  point 
which  pressed  me  a  little  was  that,  in  sect.  6  (e) 
of  this  Act  a  Secretary  of  State  is  given  power  to 
regulate  the  procedure  of  quarter  sessions  on  the 
consideration  of  the  reports  of  justices  of  a 
licensing  district  under  this  Act,  and  because 
*' quarter  sessions"  means  a  court  of  quarter 
sessions,  the  Secretary  of  State  is  given  power 
to  regulate  the  procedure  of  the  Court  of  Quarter 
Sessions  in  the  matter  referred  to.  Now,  as  a 
matter  of  course,  it  is  tot  usual  to  give  the 
Secretary  of  State  power  to  regulate  the  procedure 
of  courts  of  justice,  though,  possibly,  there  may 
be  other  instances  than  tne  present,  but  at  all 
events  it  is  not  usual.  The  Legislature  can  give 
the  power,  if  they  so  choose,  and  in  this  case 
fhey  have  dibtinctly  said  that  the  Secretary  of 
State  shall  have  power  to  regulate  the  procedure 
of  "quarter  sessions,"  and  then  they  have  said  that 
"  quarter  sessions  "  means  the  Court  of  Quarter 
Sessions,  so  that  they  have  said  that  he  has 
power  to  regulate  the  procedure  of  the  Court  of 
Quarter  Sessions.  I  come  to  the  conclusion, 
therefore,  notwithstanding  these  objections,  that 
this  body,  to  which  the  refusal  of  the  renewal  of 
licences  is  transferred,  is  the  Court  of  Quarter 
Sessions,  and  I  also  come  to  the  conclusion  that 
they  remain  a  court,  and  they  do  not  become 
something  not  a  court.  They  remain  a  court, 
but  new  duties  have  been  imposed  upon  them, 
and  imposed  upon  them,  as  it  seems  to  me,  as  a 
court  of  quarter  sessions,  and  new  powers 
also  have  been  imposed  upon  them  which 
they  had  not  before  this  Act  was  passed. 
Now,  being  a  court  of  quarter  sessions,  what 
could  a  court  of  quarter  sessions  do  ?  What 
a  court  of  quarter  sessions  can  do  is  very 
precisely  explained  by  Lord  Cairns,  L.C.  in  the 
case  of  WaUall  Ovtneers  v.  London  and  North' 
Western  Railway  Company  (39  L.  T.  Rep.,  at  p.  454 ; 
4  App.  Cas.,  at  p.  40),  and  it  results  from  that  that 
the  Court  of  Quarter  Sessions  may  state  a  case. 
That  was  the  way  in  which  they  had  long 
exercised  the  duty  put  upon  them  by  the  com- 
mission  of  the  peace,  the  duty  of  consulting  with 
the  judge  of  assize,  and,  later,  of  consulting  with 
the  judges  of  the  Court  of  King's  Bench;  of 
course,  they  could  not  come  to  see  the  judges  of 
the  Court  of  King's  Bench  who  were  sitting  in 
London.  The  judges  of  the  Court  of  King's 
Bench  did  not  go  down  to  the  country  except  as 
judges  of  assize,  and  therefore,  if  they  wished  to 
consult  them,  they  must  consult  them  in  writing, 
and  it  became  the  practice  to  consult  them  by 
means  of  stating  a  case,  but  it  seems  to  me 
erroneous  to  suppose  that  when  they  stated  a 


case  they  did  not  make  an  order.  They  did  make 
an  order,  and  Lord  Cairns  says  that  there  were 
two  modes  in  which  it  might  be  done.  The  one 
was  "  consultative  "  simply,  and  he  says  (4  App. 
Cas.  at  p.  40) :  "  But  supposing  that  the  Court  of 
Quarter  Sessions  did  not  adopt  that  course" — 
that  is,  the  consultative  course — "  there  was  still 
another  mode  by  which  any  Question  of  law 
which  appeared  to  the  Court  of  Quarter  Sessions 
doubtful,  might  ibe  left  open  for  the  exercise  of 
the  judgment  of  a  higher  tribunal.  All  that  was 
necessary  was  that  the  Court  of  Quarter  Sessions, 
in  making  its  order,  should  not  make  it  an 
^nspeaking  or  unintelligible  order,  but  should  in 
some  way  state  upon  the  face  of  the  order  the 
elements  which  had  led  to  the  decision  of  the 
Court  of  Quarter  Sessions.  If  the  Court  of 
Quarter  Sessions  stated  upon  the  face  of  the 
order,  by  way  of  recita',  that  the  facts  were  so 
and  so,  and  the  grounds  of  its  decision  were 
such  as  were  so  stated,  then  the  order  became 
upon  the  face  of  it  a  speaking  order;  and  if 
that  which  was  stated  upon  the  face  of  the 
order,  in  the  opinion  of  any  party,  was  not 
such  as  to  warrant  the  order,  then  that  paity 
might  go  to  the  Court  of  Queen's  Bench  and 
point  to  the  order  as  one  which  told  its  own 
story,  and  ask  the  Court  of  Queen's  Bench  to 
remove  it  by  certiorari,  and  when  so  removed  to 
pass  judgment  upon  it,  whether  it  should  or 
should  not  be  quashed.  In  that  case,  as  I  said 
just  now,  the  jurisdiction  of  the  Court  of  Queen's 
Bench  was  merely  a  jurisdiction  to  leave  the 
order  standing  or  to  remove  it  out  of  the  way  " ; 
and  he  points  out  what  really  goes  to  the 
difference  between  a  Cour  oVAppel  and  a  Cour 
de  Caseation.  In  the  one  case  you  had  an  appeal 
and  in  the  other  you  simply  dealt  with  the  order 
by  quashing  it.  What  was  the  result  of  thatP 
The  order  might  take  the  form,  although  it  was 
an  order,  of  a  special  case,  and  that  was  what  the 
applicant  asked  for  in  this  case.  He  asked  for 
an  order  that  the  order  should  take  the  form  of  a 
special  case.  The  justices  said  they  refused  an 
order  in  the  form  in  which  it  was  asked  because 
they  held  that  they  had  no  jurisdiction  to  make 
an  order  of  that  kind.  In  that  I  think  they  were 
wrong.  In  my  opinion  they  were  a  court  of  quarter 
sessions ;  they  had  power  to  make  an  order  and 
they  had  power  to  make  an  order  in  the  form  of  a 
special  case,  and  therefore  to  make  such  an  order 
as  was  asked  for.  They  were  not,  in  my  opinion, 
therefore  bound  t)  state  a  special  case,  but 
they  were  bound  to  make  an  order,  and  as  they 
had  power  to  make  the  order  in  the  form  in  which 
it  was  asked,  in  the  form  of  a  special  case,  they 
were  wrong  in  saying  that  they  had  no  power  to 
make  an  order,  which  is  what  they  did  say.  I 
should  like  to  point  out  a  matter  which  has  not 
been  referred  to  in  the  course  of  the  argument, 
or  at  all.  Even  when  a  special  case  is  stated  and 
sent  up  to  this  court  there  is  still  an  order, 
although  it  is  an  order  which  takes  the  form,  or 
part  of  which  takes  the  form,  of  a  special  case. 
There  is  the  order  and  then  there  are  conditions 
stated,  and  then  there  are  alternatives  and  argu- 
ments, and  the  whole  is  called  a  special  case,  but 
it  is  a  mistake  to  suppose  that  there  is  not  an 
order.  There  is,  and  always  was,  an  order  when  a 
special  case  came  to  this  court,  a  certiorari  to 
bring  up  the  order,  and  the  special  case  came 
with  it.    But  there  was  a  certiorari  to  bring  up 


630 


MAGISTRATES'   GASES. 


K.B.  Div.]  Rex  v.  Justices  or  Southampton  ;  Ex  parte  Fuller,  Smith,  &  Turner.  [K.B.  Dit. 


the  order,  and  that  went  on  until  1879,  when  the 
Summary  Jurisdiction  Act  of  1879,  in  sect.  40, 
said!  that:  "A  writ  of  certiorari  or  other  writ 
shall  not  be  required  for  the  removal  of  any  con- 
viction, order,  or  other  determination  in  relation 
to  which  a  special  case  is  stated  by  a  court  of 
genera]  or  quarter  sessions  for  obtaining  the 
judgment  or  determination  of  a  Superior  Court." 
But  until  that  time  the  order  and  the  special  case 
did  not  come  to  this  court  except  by  means  of  a 
certiorari,  and  there  is  still  an  order,  although 
the  section  I  have  just  read  obviates  the  neces- 
sity for  a  certiorari  to  bring  that  order  into  this 
court.  In  my  opinion,  therefore,  when  the  com- 
mittee of  quarter  sessions  were  asked  to  state  a 
special  case  they  were  asked  to  make  an  order, 
which  they  could  have  made,  and  in  a  form  in 
which  they  could  have  made  it,  and  they  refused 
to  exercise  jurisdiction  wrongfully  when  they 
said :  "  We  cannot  make  such  an  order  as  that, 
because  we  have  no  jurisdiction  to  make  it."  I 
quite  agree  with  my  Lord  that  they  would  have 
been,  as  far  as  I  can  see,  well  justified  in  saying : 
"  We  shall  make  the  order,  but,  though  we  could 
state  a  special  case,  we  shall  not  do  it."  I  think, 
for  the  reasons  I  have  given*  that  they  could 
Btate  a  special  case,  and  therefore  I  think  that 
the  rule  should  be  made  absolute. 

Lord  Alverstone,  G.J. — I  wish  to  say  a  word 
about  the  case  recently  heard  before  us  of  Morgan 
v.  Aylesford  Justices.  The  point  that  no  special 
case  could  be  stated  was  not  raised  in  that  ease ; 
and,  of  course,  so  far  as  the  question  of  jurisdic- 
tion is  concerned,  this  decision  governs  that  case ; 
but  it  may  be  that  in  that  case  there  was  no  final 
order.  I  do  not  know  how  that  was,  but  it  must 
not  be  taken  that  in  Morgan  v.  Aylesford  Justices 
we  meant  to  decide  any  point  inconsistent  with 
the  existing  law.  We  do  not  entertain  a  special 
case  where  there  is  not  a  final  order.  We  did  not 
intend  in  any  way  to  depart  from  the  practice 
which  was  recognised  in  Reg.  v.  Sutton  Coldfield 
Overseers  (ubi  sup.).  We  gave  judgment  on  the 
assumption  that  there  was  one;  I  do  not  say 
whether  there  was  or  not  ^  ^^ 

Solicitors  for  the  applicant,  Speedily,  Mumford, 
and  Craig,  for  Lamport,  Bassitt,  and  Hisoock, 
Southampton. 

Solicitors  for  the  respondents,  Robbins,  Billing, 
and  Co.,  for  H.  Barber,  Winchester. 


Tuesday,  March  6, 1906. 

(Before  Lord  Alter  stone,  C.J.,  Ridley  and 

Darling,  JJ.) 

Bex  v.  Justices  of  Southampton  ;  Ex  parte 
Fuller,  Smith,  and  Turner,  (a) 

Licensing — County  borough— Renewal  of  licence 
—Reference  of  renewal  to  whole  body  of  justices 
for  county  boroughs— Refusal  to  renew — Right  of 
appeal  from  justices  in  county  borough  to 
quarter  sessions  for  county — Licensing  Act  1904 
(4  Edw.  7,  c.  23),  s.  5,  subs.  4 ;  s.  8,  sub-s.  2. 

When  the  whole  body  of  justices  for  a  county 
borough,  acting  upon  a  reference  and  report  to 
them  by  the  borough  licensing  committee  as  to 
renewal  of  a  licence,  refuse  the  renewal  of  the 

(o>  Reported  toy  W.  W.  Qua,  Eaq.,  B*rri»tor-at-l*w. 


licence  subject  to  compensation,  there  is  no  appeal 
from  their  decision  to  the  Court  of  Quarter 
Sessions  for  the  county. 

Bule  for  a  mandamus. 

The  rule  called  upon  the  keepers  of  the  peace 
and  justices  for  the  county  of  Southampton  to- 
show  cause  why  a  writ  of  mandamus  should  not 
issue  commanding  them  to  hear  and  determine  at 
the  next  general  quarter  sessions  to  be  held  for  the 
county  of  Southampton  the  appeal  by  the  persons, 
trading  as  Fuller,  Smith,  and  Turner,  appellants, 
and  fifteen  justices  of  the  peace  for  the  county 
borough  of  Southampton  and  George  Baasett, 
clerk  to  the  justices,  respondents,  touching  the 
refusal  of  the  said  fifteen  justices,  acting  as  the 
compensation  authority  within  the  meaning  of 
the  Licensing  Act  1904  and  the  Licensing  Bules 

1904,  at  their  principal  meeting  on  the  25th  May 

1905,  to  grant  to  one  Edwin  Donkin,  by  way  of 
renewal  (subject,  however,  to  compensation),  a 
licence  for  the  sale  by  retail  of  beer,  to  be  con- 
sumed on  and  on?  the  premises,  at  a  certain  house 
and  premises  known  as  the  York  Inn,  in  Evans- 
street,  in  the  county  borough  of  Southampton, 
in  the  occupation  of  Edwin  Donkin,  whereof 
Messrs.  Fuller,  Smith;  and  Turner,  of  the  Griffin 
Brewery,  Chiswick,  were  the  owners. 

The  rule  was  obtained  at  the  instance  of  Messrs. 
Fuller,  Smith,  and  Turner,  the  owners  of  the 
premises. 

The  facts  as  set  out  in  the  affidavit  of  the 
applicants'  solicitor,  upon  which  the  rule  waa 
obtained,  were  as  follows : — 

At  the  annual  general  licensing  meeting,  or 
some  adjournment  thereof,  held  for  the  county 
borough  of  Southampton,  upon  the  2nd  March 
1905,  Edwin  Donkin  (the  licensee  of  the  York 
Inn)  duly  attended  in  pursuance  of  a  notice  of 
objection  to  the  renewal  of  the  licence  of  the  inn, 
served  upon  him  upon  the  1st  Feb.  1905,  and 
applied  for  the  renewal  of  his  licence. 

The  justices  then  present,  acting  as  the  renewal 
authority  within  the  meaning  of  the  Licensing 
Bules  1904,  referred  the  matter  of  the  renewal  to 
the  whole  body  of  justices  acting  in  and  for 
the  county  borough,  together  with  their  report 
thereon. 

The  whole  body  of  justices  acting  in  and  for 
the  county  borough  of  Southampton,  and  pur- 
porting to  be  the  compensation  authority,  at  their 
Erincipal  meeting,  within  the  meaning  of  the 
licensing  Bules,  upon  the  25th  May  1905,  having 
read  the  report  and  having  heard  no  evidence 
upon  oath  (other  than  production  of  and  proof  of 
service  of  the  report),  except  such  evidence  as 
was  produced  by  Edwin  Donkin  (the  licensee), 
refused  the  renewal  of  the  licence,  subject  to  the* 
payment  of  compensation  under  the  Licensing 
Act  1904. 

Donkin  (the  licensee)  and  Messrs.  Fuller,  Smith* 
and  Turner  (the  owners)  thought  themselves, 
aggrieved  by  the  act  of  the  justices  purporting 
to  act  as  such  compensation  authority,  in  re- 
fusing to  renew  the  licence,  and  they  gave  notice* 
in  writing  to  the  justices  and  to  George  Bassett, 
their  clerk,  of  their  intention  to  appeal  against 
the  refusal  to  renew  the  licence  to  the  next 
general  quarter  sessions  of  the  peace  to  be  held 
in  and  for  the  county  of  Southampton  at  Win- 
chester and  of  the  cause  and  matter  of  tb*> 
*  appeal,  and  duly  entered  into  recognisances.       . .. 
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.  At  the  general  quarter  sessions  held  in  and  for 
the  county  of  Southampton  at  the  city  of  Win- 
chester, on  the  27th  June  1905,  being  the  next 
practicable  general  quarter  sessions  of  the  peace 
for  the  county  of  Southampton  after  the  refusal 
to  renew  the  licence,  the  licensee  and  owners 
of  the  York  Inn  duly  appeared  by  counsel  to 
prosecute  their  appeal  and  proved  that  copies 
of  their  notice  of  appeal  had  been  duly  served 
upon  the  justices  and  upon  their  clerk,  but 
the  justices  did  appear  either  personally  or  by 
counsel. 

The  Court  of  Quarter  Sessions  for  the  county 
of  Southampton  refused  to  hear  the  appeal  on  the 
ground  that  they  had  no  jurisdiction  to  hear  an 
appeal  from  the  whole  body  of  justices  acting  in 
and  for  the  county  borough  of  Southampton,  and 
acting  as  such  compensation  authority  as  afore- 
said. 

The  above  rule  for  a  mandamus  was  then 
obtained. 

The  Licensing  Act  1904  (4  Edw.  7,  c.  23) 
provides : 

Sect.  1  (1).  <The  power  to  refuse  the  renewal  of  an 
existing  on-lioenoe,  on  any  ground  other  than  the  ground 
that  the  licensed  premises  have  been  ill-conduoted  or 
are  structurally  deficient  or  structurally  unsuitable,  or 
grounds  connected  with  the  character  or  fitness  of  the 
proposed  holder  of  the  lioenoe,  or  the  ground  that  the 
renewal  would  be  void,  shall  be  vested  in  quarter 
aessions  instead  of  the  justices  of  the  licensing  district, 
but  shall  only  be  exercised  on  a  reference  from  those 
justices  and  on  payment  of  compensation  in  accordance 
with  this  Act.  (2).  Where  the  justices  of  a  licensing 
district,  on  the  consideration  by  them,  in  accordance 
with  the  Licensing  Acts  1828  to  1902,  of  applications  for 
the  renewal  of  lioenoea,  are  of  opinion  that  the  question  of 
the  renewal  of  any  particular  existing  on-licences  requires 
consideration  on  grounds  other  than  those  on  which  the 
renewal  of  an  existing  on-licence  can  be  refused  by  them, 
they  shall  refer  the  matter  to  quarter  sessions,  together 
with  their  report  thereon,  and  quarter  sessions  shall 
consider  all  reports  so  made  to  them,  and  may,  if  they 
think  it  expedient,  after  giving  the  persons  interested  in 
the  licensed  premises  and,  unless  it  appears  to  quarter 
eeseione  unnecessary,  any  other  persons  appearing  to 
them  to  be  interested  in  the  question  of  the  renewal  of 
the  lioenoe  of  those  premises  (including  the  justices  of 
the  licensing  district),  an  opportunity  of  being  heard  and, 
subject  to  the  payment  of  compensation  under  this  Act, 
refuse  the  renewal  of  any  licence  to  which  any  such 
report  relates. 

Sect  5  (2).  Quarter  sessions  may  delegate  any  of 
their  powers  and  duties  under  this  Act  to  a  oommittee 
appointed  in  accordance  with  rules  made  by  them  under 
this  section,  and,  except  in  a  county  borough,  shall  so 
delegate  their  power  of  confirming  the  grant  of  a  new 
lioenoe  and  of  determining  any  question  as  to  the 
refusal  of  the  renewal  of  a  licence  under  this  Act  and 
'matters  consequential  thereon,  and  county  licensing 
committees  shall  cease  to  be  appointed  under  the 
Licensing  Act  1872.  (4)  The  justices  of  a  licensing 
district  being  a  county  borough  shall  exercise  their 
powers  under  the  Licensing  Acts  1828  to  1902,  as  to 
the  renewal  of  licences  through  the  borough  licensing 
committee  appointed  under  seotion  thirty-eight  of  the 
Licensing  Aot  1872,  and  such  number  as  the  whole 
body  of  justices  acting  in  and  for  the  borough  deter- 
mine shall  be  substituted  for  seven  as  the  maximum 
number,  and  seven  shall  be  substituted  for  three  as  the 
minimum  number  of  that  oommittee. 

Sect.  8  (1).  The  area  of  quarter  sessions  for  a  county 
shall  for  the  purposes  of  this  Aot  include  any  borough 
(not  being  a  county  borough)  or  any  part  thereof  which 


is  locally  situated  in  that  county.  (2)  This  Aot  shall 
apply  to  a  county  borough  as  if  it  were  a  county,  with 
the  substitution  for  quarter  sessions  of  the  whole  body 
of  justices  acting  in  and  for  the  borough. 

Sect.  9  (4).  In  this  Aot  the  expression  "quarter 
sessions  "  means,  as  respects  a  county,  the  Court  of 
Quarter  Sessions  for  that  county. 

Sect.  10  (1).  This  Act  .  .  .  shall  be  construed  as 
one  with  the  Licensing  Aots  1828  to  1902. 

Duke,  K.G.  (/.  A.  Simon  with  him)  showed 
cause  against  the  rule. — The  question  is  whether 
an  appeal  lies  to  the  quarter  sessions  for  the 
county  from  the  general  body  of  justices  in  a 
county  borough,  exercising  their  jurisdiction 
under  the  Licensing  Act  1904,  with  regard  to 
licences  extinguished  with  compensation  in  the 
same  manner  as  formerly  it  lay  with  regard  to 
the  non-renewal  of  licences.  The  intention  of  the 
Act  of  1904  was  to  except  these  cases  of  extinction 
of  a  licence  with  compensation  from  the  general 
principle  as  to  appeals  which  had  prevailed  under 
the  Alehouse  Act  182S,  and  the  justices  were 
right  in  holding  that  there  was  no  appeal. 
Until  the  Act  of  1904,  in  all  cases  of  refusal  of 
a  renewal  of  a  licence  there  was  a  right  of  appeal 
to  the  quarter  sessions  for  the  county,  which 
existed  under  sect.  27  of  the  Alehouse  Act  1828, 
so  that  this  would  have  been  an  appealable  matter 
but  for  the  Act  of  1904.  The  operation  of  sect.  27 
of  the  Act  of  1828  was  limited  by  sect.  75  of 
the  Licensing  Act  1872  to  renewals  or  transfers, 
so  that  the  right  of  appeal  to  quarter  sessions 
from  the  refusal  to  renew  was  kept  alive  until  the 
Act  of  1904.  Before  the  Act  of  1904  one  of  the 
grounds  of  refusal  to  renew  was  that  there  were 
too  many  public-houses  in  the  district,  and  that 
the  house  was  not  required,  and  Sharpe  v.  Wake- 
field  (64  L.  T.  Rep.  180;  (1891)  A.  C.  173) 
decided  that  the  justices  could  refuse  the  renewal 
upon  that,  among  other  grounds.  Then  came 
the  Act  of  1904,  which  created  a  new  jurisdiction 
to  justices  to  extinguish  licences  with  compensa- 
tion, and  it  created  a  uniform  system  for  the 
whole  country,  in  which  the  country,  for  the 
purpose  of  this  Act,  is  divided  into  counties  and 
county  boroughs,  and  there  is  set  up  in  each 
county  borough  an  authority  to  deal  with  the 
cases  of  houses  not  required  for  public  ac- 
commodation and  not  open  to  objection 
on  other  grounds.  The  distinction  between 
these  two  classes  of  houses  is  drawn  in 
sect.  1.  The  justices  in  the  two  sets  of  areas 
— the  county  and  the  county  borough— have 
in  each  case  a  fund  for  providing  compensation 
where  licences  are  to  be  extinguished  with  com- 
pensation, and  the  powers  given  to  justices  of 
county  boroughs  with  regard  to  this  fund  are 
identical  with  those  given  to  the  county  justices. 
The  only  place  where  the  separate  jurisdiction  of 
the  county  boroughs  is  denned  is  in  sect.  8,  and 
the  effect  of  that  section  is  to  create  the  county 
borough  as  a  separate  area  for  the  purposes  of 
the  Act.  Sub-sect.  1  deals  with  the  area  of 
quarter  sessions,  and  includes  boroughs,  but 
excludes  county  boroughs,  which  shows  that  the 
county  boroughs  are  a  separate  area  by  them- 
selves. Then  sub- sect.  2  expressly  says  that  the 
Act  is  to  apply  to  a  county  borough  "as  if  it 
were  a  county  " — so  that  that  makes  it  for  the 
purposes  of  the  Act "  a  county  " — "  with  the  sub- 
stitution for  quarter  sessions  of  the  whole  body 
of  justices  "  of  the  county  borough.    The  whole 
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body  of  justices  in  the  county  boron gh  are  thus 
substituted  for  the  quarter  sessions,  and  it  is  to 
them  that  reports  from  the  county  borough  go 
instead  of  to  the  quarter  sessions ;  and  by  sect.  10 
the  quarter  sessions  means  the  Court  of  Quarter 
Sessions  for  the  county.  Then  by  sub- sect.  4  of 
6ect.  5,  the  justices  of  a  licensing  district,  in  the 
case  of  a  county  borough,  are  to  act,  as  to  the 
renewal  of  licences,  through  the  borough  licensing 
committee.  Substituting  in  sect.  1,  sub-sect.  2, 
"  the  borough  licensing  committee  "  for  "  the 
justices  of  the  licensing  district/'  and  for 
"  quarter  sessions  "  "  the  whole  body  of  justices  " 
of  the  county  borough,  that  sub-section  would  be 
this :  Where  the  borough  licensing  committee,  on 
the  consideration  by  them  .  .  .  of  applications 
for  the  renewal  of  licences,  are  of  opinion,  &c., 
they  shall  refer  the  matter  to  the  whole  body  of 
justices  acting  in  and  for  the  borough.  Before 
the  Act  there  were  the  licensing  justices  of  the 
borough — not  the  whole  justices,  but  a  certain 
number  appointed  to  act  for  the  whole — and  an 
appeal  to  quarter  sessions  of  the  county ;  since  the 
Act  there  are  the  borough  licensing  committee, 
with—not  an  appeal,  but  a  reference  of  the 
reports  to  the  whole  body  of  justices,  and  the 
whole  scheme  of  the  Act  goes  to  show  that  the 
whole  body  of  justices  is  the  final  authority,  and 
that  there  is  no  appeal  from  them  to  the  quarter 
sessions  for  the  county.  The  county  borough  is 
separated  from  the  county  and  becomes  a  com- 
plete entity  or  county  in  itself,  and  just  as 
there  could  not  be  an  appeal  from  the  quarter 
sessions  of  one  county  to  the  quarter  sessions 
of  another  county,  so  there  cannot  be  an 
appeal  from  the  whole  body  of  the  jastices  of 
the  county  borough  to  the  quarter  sessions  for 
the  county. 

Pickford,  K.C.  (8.  JT.  Emanuel  and  ff.  Brodrich 
with  him)  in  support  of  the  rule. — It  is  submitted 
that  there  is  an  appeal  to  the  county  quaiter 
sessions  in  this  case.  Before  this  Act  of  1904  the 
whole  body  of  justices  for  the  county  borough 
had  the  whole  jurisdiction  as  to  renewals,  and 
from  their  decision  there  was  an  appeal  to 
quarter  sessions.  The  strongest  point  here  is 
that  the  applicants  had  that  appeal,  and  if  they 
have  not  got  it  now  it  must  be  taken  away  either 
in  express  terms  or  by  the  most  express  implica- 
tion. There  was  an  appeal  against  the  refusal 
to  renew ;  there  is  a  refusal  to  renew  in  this  case ; 
the  compensation  authority  cannot  refuse  to 
renew  without  compensation,  but  still  it  is  a 
refusal  to  renew,  and  it  has  to  be  shown  that 
that  appeal  has  been  taken  away.  In  the  recent 
case  as  to  the  power  of  the  committee  of  quarter 
sessions  to  state  a  case  it  was  held  that  where 
there  is  a  well-known  body  with  a  well-known 
jurisdiction  and  incidents  of  that  jurisdiction, 
and  you  give  that  body  some  new  jurisdiction  it 
had  not  before,  you  give  that  jurisdiction  to  that 
body  subject  to  all  the  incidents  of  its  existing 
jurisdiction.  Here  a  part  of  the  jurisdiction  of 
the  whole  body  of  the  justices  in  the  borough  is 
left  to  them.  When  they  had  it  before  there 
was  an  appeal;  that  was  one  of  the  incidents 
of  their  jurisdiction.  If  there  is  left  to  them 
part  of  what  they  had  before,  then,  prima  facie, 
it  is  left  to  them  subject  to  the  same  right  of 
appeal.  Dealing  with  the  history  of  the  case, 
sect.  1  of  the  Act  of  1828  provided  that  every 
application  for  the  grant — including  the  grant  of 


a  new  licence  or  a  renewal — went  to  the  whole 
body  of  justices  in  the  borough.  Then  sect.  27 
gave  an  appeal  to  the  next  quarter  sessions  for 
the  county  from  any  act  of  the  justices  sitting 
in  any  part  of  their  jurisdiction  connected  with 
the  granting  or  renewing  of  licences.  So  far  as 
the  appeal  goes,  that  was  taken  away  from  the 
recorder  and  was  given  to  the  county  quarter 
sessions  by  a  subsequent  Act ;  but  the  whole  body 
of  justices  dealt  with  new  grants  and  renewals, 
subject  to  an  appeal  as  to  both  to  county 
quarter  sessions.  So  it  stood  until  the  Act  of 
1872,  when  the  granting  of  new  licences  was 
taken  away  from  the  whole  body  of  justices  and 
was  given  to  a  licensing  committee ;  but  the 
confirming  of  new  licences  in  the  borough  was 
still  in  the  whole  body  of  justices,  so  that  their 
jurisdiction  then  was  the  granting  of  renewals  and 
the  confirming  of  new  grants.  Then  sect.  75  of  the 
Act  of  1872  took  away  the  appeal  in  every  case 
except  in  the  case  of  a  refusal  to  renew  or  to 
transfer.  After  that  the  application  to  renew  went 
to  the  whole  body  of  the  justices,  and  from  them 
there  was  an  appeal  to  quarter  sessions.  Then 
came  the  Act  of  1901,  which  by  sect.  1,  sub- 
sect.  1,  transferred  the  power  to  refuse  the 
renewal  in  certain  cases  to  quarter  sessions; 
That  was  no  longer  an  appeal  to  quarter  sessions. 
On  reading  sect.  8,  sub-sect.  2,  it  comes  to  this, 
that  the  refusal  to  renew  was  left  to  the  whole 
body  of  justices,  except  in  the  case  of  the  refusal 
for  the  four  grounds  specified  in  sub-sect.  1  of 
sect.  1,  which  was  exercised  by  the  borough 
licensing  justices  or  committee  under  the  powers 
of  sect.  5,  sub- sect.  4.  There  is  still  the  same 
jurisdiction,  only  limited.  Before  the  Act  it  was 
the  entire  jurisdiction  over  all  questions  con- 
nected with  renewal.  It  is  not  a  new  jurisdiction, 
and  there  are  no  words  in  the  Act  to  say  that 
the  portion  of  the  jurisdiction  that  is  left  to  them 
is  so  left  to  them  without  the  appeal  that  existed 
with  regard  to  the  whole  jurisdiction  when  they 
had  the  whole  jurisdiction.  The  case  is  stronger 
than  if  it  were  a  new  jurisdiction.  There  is  still 
the  old  jurisdiction  left  to  them  to  be  exercised 
through  the  licensing  committee,  where  the 
grounds  for  refusing  the  renewal  are  the  four 
grounds  in  sub- sect.  1  of  sect.  1,  and  it  is 
admitted  that  in  exercising  that  portion  of  their 
jurisdiction  there  is  an  appeaRo  quarter  sessions. 
Then  there  is  left  to  the  whole  body  of  the  jas- 
tices themselves,  exercising  it  themselves  and  not 
through  a  committee,  another  portion  of  their 
jurisdiction — namely,  the  refusing  renewals  on 
other  grounds,  subject  to  compensation — and  that 
is  left  to  them  subject  to  the  same  appeal  as  before, 
and  there  are  no  words  in  theAct  which  have  either 
expressly  or  by  necessary  implication  taken  it 
away ;  on  the  contrary,  by  sect.  10,  the  Act  is  to 
be  read  as  one  with  the  previous  Licensing  Acts. 
He  referred  to  the  judgment  of  Collins,  M.R. 
in  Bex  v.  Drinhwater ;  Ex  parte  Conway  (70 
J.  P.  1). 

Lord  Alverstone,  G.J.  —  Nobody  can  say 
that  this  is  an  easy  case,  and,  in  fact,  I  do  not 
think  that  any  of  these  cases  under  this  Licensing 
Act  are  easy.  They  form  a  very  good  exercise 
for  the  skill  of  advocates  at  the  Bar,  and  they  try 
judges  very  much  in  making  up  their  minds  as  to 
what  the  decision  should  be.  I  am  far  from 
saying  that  the  decision  we  have  arrived  at  in  this 
case  is  the  right  one,  but  it  seems  to  me,  looking 
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at  this  Act  broadly,  as,  in  my  judgment,  it 
ought  to  be  looked  at,  and  construed  with  regard 
to  its  broad  intentions,  that  this  rale  ought  to  be 
discharged.  Counsel  in  support  of  the  rule  has 
put  the  point  in  the  clearest  possible  way,  and  in 
a  way  which  enables  us  to  deal  with  it  at  once. 
There  existed  before  the  year  1904  in  the  matter 
of  refusals  to  renew  licences  by  the  licensing 
authority  in  county  boroughs,  then  the  whole 
body  of  justices  in  such  county  boroughs,  a  right 
of  appeal  to  quarter  sessions.  Now,  by  sect.  10 
of  the  Licensing  Act  of  1904,  this  Act  is  to  be 
read  as  one  with  all  the  preceding  Licensing  Acts. 
There  is  no  express  enactment  in  this  Act  which 
either  gives  or  takes  away  the  right  of  appeal  to 
quarter  sessions  which  previously  existed  in  such 
a  case  as  this,  and  therefore,  if  that  right  of 
appeal  is  taken  away,  it  must  necessarily  be  by 
implication.  I  think,  in  order,  to  get  a  clear  view 
of  the  matter,  and  to  make  one's  judgment 
logical,  we  must  look  at  this  matter  from  the 
beginning.  Before  1828,  or  by  the  Alehouse  Act 
of  1828,  all  the  powers  in  these  licensing  matters 
were  to  be  exercised  by  all  the  licensing  justices. 
Then  came  the  Licensing  Act  of  1872,  which  in 
sect.  38  provided,  with  regard  to  grants  of  new 
licenses  in  boroughs  with  ten  or  more  justices, 
that  those  should  go  to  the  licensing  committee 
of  the  justices,  the  question  of  the  renewal  still 
remaining  with  the  whole  body  of  the  justices. 
That  was  the  state  of  things  when  the  Licensing 
Act  of  1904  was  passed,  so  far  as  it  is  material 
for  this  particular  question  which  we  have  now 
to  consider.  The  broad  scope  of  the  Act  of  1904 
was  to  limit  the  ordinary  jurisdiction,  or  the 
grounds  of  the  jurisdiction  exercisable  by  the 
licensing  authority,  who  were  to  have  the  power 
of  refusing  renewal  on  certain  limited  grounds 
only  which  are  mentioned  in  sect.  1,  sub- sect.  1, 
of  the  Act,  while  the  power  to  refuse  the  renewal 
on  any  other  ground  was  vested  in  quarter 
sessions  instead  of  the  justices  of  the  licensing 
district.  In  other  words,  the  Act  conferred  upon 
quarter  sessions  a  new  jurisdiction,  not  an  appel- 
late jurisdiction,  but  an  original  jurisdiction — 
namely,  to  have  the  right  of  refusing  the  renewal 
of  a  licence  upon  other  grounds  than  those  which 
were  the  subject  of  the  previous  enacting  words, 
one  of  those  grounds  being  that  which  was  the 
subject  of  appeal  in  Sharpe  v.  Wakefield  (ubisup.) 
— namely,  that  there  were  too  many  licences  for  the 
particular  district.  The  Act  thus  introduced  an 
entirely  fresh  enactment,  giving  the  justices  of 
the  licensing  district  new  duties.  They  were  to 
form  an  opinion  that  the  question  of  the  renewal 
required  consideration  on  grounds  other  than 
those  on  which  the  renewal  of  an  existing  on- 
licence  could  be  refused  by  them,  as  specified  in 
sub- sect.  1  of  sect.  1,  and  they  were  to  make  a 
report,  and  quarter  sessions  were  to  consider  all 
reports,  and  might,  if  they  thought  it  expedient, 
after  giving  certain  persons  the  right  of  being 
heard,  refuse  the  renewal  of  any  licence  to 
which  such  report  related.  With  reference  to 
counties  the  enactment  is  pretty  clear,  and  the 
broad  feature  of  the  enactment  is  that  which  I 
have  endeavoured  to  explain  as  clearly  as  I  could 
— namely,  that  it  confers  a  new  jurisdiction  upon 
quarter  sessions  to  hear  once  and  for  all  the 
question  of  renewal,  subject  to  this  preliminary 
condition  that  there  should  be  in  the  report  of 
the  licensing  justices   an   examination   of   the 
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licences  which  the  quarter  sessions  are  going  to 
consider  upon  that  report.  In  working  out  the 
machinery  for  carrying  out  that  broad  intention 
of  the  Act,  it  is  not  unimportant,  in  my  judgment, 
to  consider  with  reference  to  the  points  argued 
before  us  two  or  three  of  the  provisions  of  sect.  5. 
Sub-sect.  2  of  sect.  5  says  that  the  quarter- 
sessions  shall,  except  in  a  county  borough,  dele- 
gate their  powers  of  confirming  the  grant  of  a 
new  licence  and  of  determining  any  question  as 
to  the  refusal  of  the  renewal  of  a  licence  to  a 
committee  appointed  in  pursuance  of  the  section. 
Therefore  not  only  was  there  a  departure  from 
the  old  appellate  jurisdiction  of  the  quarter 
sessions,  but  there  was  a  power  given  to  them  to 
delegate  to  a  # ommittee  and  a  duty  imposed  upon 
them  to  delegate  to  the  committee  the  discharge 
of  some  of  their  duties.  It  may  not  be  unim- 
portant to  notice  in  that  connection,  as  we  had 
to  deal  with  the  matter  in  another  case  under 
certain  circumstances,  that  there  was  a  member 
of  the  justices  of  a  non- county  borough  to  be 
added  to  that  committee  of  quarter  sessions  for 
certain  purposes  under  the  Act.  Now,  in  the 
same  section  (sect.  5)  the  persons  who  drafted 
the  Act  remembered  that  there  was  that  kind  of 
committee — that  is,  a  licensing  committee — in 
certain  boroughs  which  had  at  that  time  only 
power  to  deal  with  new  licences  and  had  no  power 
to  deal  with  renewals,  and  accordingly  sub-sect.  4 
enacts  that  the  justices  of  a  licensing  district,  being 
a  county  borough,  shall  exercise  their  powers  as  to 
the  renewal  of  licences  through  the  borough 
licensing  committee.  So  far,  therefore,  the  Act 
proceeds  on  parallel  lines  both  as  regards  counties- 
and  as  regards  county  boroughs,  and  in  county 
boroughs  the  report  as  to  the  refusal  of  the 
renewal  of  a  licence  is  to  be  made  by  the  borough 
licensing  committee  appointed  under  sub- sect.  4 
to  the  whole  body  of  justices  of  the  county 
borough.  Then  comes  the  section  upon  which, 
to  a  large  extent,  the  present  question  turns,  and 
the  enactment  which  creates  the  difficulty— 
namely,  sub- sect.  2  of  sect.  8,  which  provides 
that  the  Act  shall  apply  to  a  county  borough 
"  as  if  it  were  a  county,  with  the  substitution  for 
quarter  sessions  of  the  whole  body  of  justices 
acting  in  and  for  the  borough."  There  is  thus 
a  substitution  for  quarter  sessions  of  the  whole 
body  of  justices  of  the  borough.  Now,  I  think, 
a  perusal  of  the  Act  shows  that  that  is  not 
merely  what  I  may  call  a  drafting  clause,  because, 
as  Mr.  Pickford  rightly  pointed  out,  I  doubt 
whether  you  can  always  substitute  the  whole  body 
of  justices  in  the  borough  for  quarter  sessions 
everywhere  through  the  Act.  Therefore  I  think 
we  are  bound  again  to  look  at  the  broad  scope  of 
this  enactment,  and  see  what  the  intention  was, 
and  it  seems  to  me  that  the  intention  was  to  sub- 
stitute in  a  county  borough  the  whole  body  of 
justices  of  the  borough  to  perform  the  f emotions 
that  were  to  be  performed  by  quarter  sessions  in 
the  county.  The  sub- section,  after  saying  that 
this  Act  shall  apply  to  a  county  borough  as  if  it 
were  a  county,  goes  on  to  say  "  with  the  substi- 
tution" "of  the  whole  body  of  justices"  for 
quarter  sessions.  That  being  so,  if  there  is  a 
necessary  implication  that  the  right  of  appeal  to 
quarter  sessions  in  such  a  case  is  taken  away,  it, 
at  any  rate,  makes  the  scheme  of  the  Act  con- 
sistent. We  have  in  each  case  a  considera- 
tion  of    the  matter   by   a   superior  body,   no 
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longer  an  appellate  body,  or  no  longer 
acting  to  hear  appeals  from  a  previous 
body,  but  acting  upon  a  preliminary  report 
of  a  previous  body.  I  agree  with  the  criticism 
that  if  we  look  at  the  past  condition  of  things 
the  sub- section  might  have  been  drafted  more 
clearly,  because  the  whole  body  of  justices  acting 
in  and  for  the  borough  were  not  an  appellate 
body  originally ;  they  were  the  body  which  had 
to  deal  with  the  question  of  renewal.  Quarter 
sessions  was  only  an  appellate  tribunal  for  the 
purpose  of  that  question.  But,  looking  at  the 
general  scope  of  this  Act  as  I  read  it  from  sect.  1. 
~1  think  the  construction  I  am  putting  on  the  Act 
is  the  only  one  that  is  consistent  with  that  main 
purpose.  Mr.  Pickf ord  naturally  refers  to  Beet.  10, 
-and  says  that  this  Act  is  to  be  read  as  one  with 
the  other  Licensing  Acts.  We  have  decided  that 
^in  cases  where  the  Act  gave  no  very  clear  indi- 
-cation  of  a  departure  from  the  original  procedure, 
the  old  procedure  was  to  remain.  I  need  not  go 
through  those  cases,  but  notably  there  was  one 
in  which  we  had  to  consider  what  the  position 
of  the  licensing  justices  was  when  they  deter- 
•mined  to  report;  and  I  quite  agree  that  if. 
consistently  with  the  scheme  and  intention  of 
the  Act  as  evidenced  from  the  1st  section,  we 
•could  say  that  the  appeal  should  be  continued, 
then  the  position  of  counsel  in  showing  cause 
against  this  rule  would  be  different.  For  years 
I  have  endeavoured  to  explain  this  matter,  and 
I  hope  with  some  clearness.  In  my  opinion,  the 
intention  of  the  Act  was  to  put  the  county 
boroughs  in  the  same  position  as  a  county  for  the 
purpose  of  final  determination  of  questions  as 
to  whether  the  licences  should  be  renewed  or  not, 
that  determination  being  in  the  case  of  a  county 
by  the  quarter  sessions,  or  rather  by  a  committee 
of  the  quarter  cessions,  and  in  the  case  of  a 
•county  borough  by  the  whole  body  of  the  justices 
of  the  borough.  I  must  say  that,  in  my  opinion, 
the  view  I  have  taken  is  more  consonant  with  the 
-other  provisions  of  the  Act,  which,  as  I  think, 
•merely  point  to  these  questions  being  dealt  with 
locally  by  the  bodies  which  have  to  deal  with 
them,  and  I  think  it  would  be  rather  a  departure 
from  that  orinciple  if  we  were  to  hold  that,  the 
whole  body  of  the  justices  in  the  county  borough 
having  acted  upon  a  report  of  their  licensing 
committee,  there  should  be  a  further  appeal 
'from  their  decision,  or  an  appeal  in  that  case 
where  under  the  like  circumstances  there  is  no 
appeal  from  the  quarter  sessions.  For  these 
reasons,  I  think  that  this  rule  ought  to  be 
•discharged. 

t  Ridley,  J. — I  am  of  the  same  opinion.  I  must 
eay  that  I  felt  very  considerable  difficulty  in  the 
course  of  the  argument,  as  this  Act  of  Parliament 
is  rather  an  intricate  one,  and  it  is  certainly  open 
to  the  observation  that  there  are  some  of  the 
words,  if  we  are  to  take  them  merely  as  words  in 
this  enactment,  which  are  not  fully  given  effect 
to  by  our  decision.  I  do  do  not  think  we  can 
read  the  provisions  of  sect.  8,  sub- sect.  2,  as  meant 
to  apply  to  a  county  borough  in  all  the  places 
where  those  words  occur.  But  I  think,  as  was 
said  in  the  previous  decision  at  which  this  court 
arrived,  that  this  Act  gave  effect  to  an  entirely 
new  state  of  things.  It  was  an  entirely  new 
thing  that  where  the  question  arose  whether  the 
licence  should  be  renewed  or  not,  the  first  body 
of  justices  which  had  to  consider  that  matter 


should  come  to  no  final  decision  upon  it,  bat 
should  report  its  consideration  to  another  body 
as  to  what  the  proper  consideration  of  the  matter 
should  be.  In  the  case  of  counties,  it  was  enacted 
that  the  justices  of  the  licensing  districts  were, 
if  tbey  should  think  proper  to  do  so,  to  refer 
to  quarter  sessions  for  their  consideration  the 
matter  of  the  refusal  of  the  renewal  of  licences 
upon  certain  grounds.  The  quarter  sessions  was 
the  tribunal  that  was  chosen  as  the  proper  one 
to  decide  whether  or  no  upon  those  grounds  to* 
licence  should  be  refused  or  renewed,  and  if 
refused,  what  the  compensation  should  be  that 
should  be  paid.  Then,  when  we  come  tn  deal 
with  the  county  boroughs,  which  had  to  be 
brought  into  the  scheme  as  well  as  the  counties. 
the  question  is  whether  the  Legislature  did,  in  the 
enactment  we  have  to  construe,  leave  in  existence 
the  appeal  from  the  county  boron gh  justices  to 
the  quarter  sessions  which  would  be  made  under 
provisions  which  are  not  touched  by  this  portion 
of  the  Act.  or  whether  thev  intended  to  leave 
tbo?e  boroughs  to  deal  entirely  and  completely 
with  these  matters  by  themselves.  I  have  come 
to  the  conclusion  that  the  latter  is  the  proper 
view  of  the  Act,  what  was  to  be  done  in  the 
counties  by  the  justices  of  the  licensing  district 
in  the  first  instance  was  to  be  done  in  the 
case  of  the  county  boroughs  by  the  borough 
licensing  committee.      That  borough    licensing 

.  committee  is  brought  into  existence  for  this  pur- 
pose by  sect.  5,  sub-sect.  4,  and  matters  as  to 
renewals  were  to  be  referred  by  them  to  the 
whole  body  of  the  borough  justices.  I  think  tbaf. 
the  Legislature,  having  enacted  that,  did  not 
intend  that  there  should  be  an  appeal  from  that 
whole  body  of  the  boroueh  justices  to  quarter 
sessions,  and  I  think,  looking  at  the  matter  with 
the  scheme  of  the  Act  and  its  new  provisions, 
that  that  is  the  meaning  of  the  Act.  It  is  true, 
and  this  is,  perhaps,  the  main  argument  to  the 

.  contrary,  that  sect.  27  of  the  Alehouse  Act  1828. 
gave  a  right  of  appeal  against  the  action  of  the 
justices  to  the  quarter  sessions.  I  do  not  think 
that  there  is  any  act  done  by  the  borough  licensing 
committee  which  is  to  be  the  subject  of  appeal, 
nor  can  it  be  contended  that  in  referring  the 
question  of  the  renewal  of  any  particular  licence 
for  consideration  to  the  whole  body  of  justices, 
the  borough  licensing  committee  have  done  a 
thing  which  is  subject  to  appeal.  I  think,  as  I 
said  in  the  case  recently  before  us  of  R*x  v. 
Cheshire  Licensing  Justices  (1906)  1  K.  B.  362). 
that  in  referring  a  report  on  a  particular  licensed 
house  to  the  whole  body  of  justices  in  the  borough 
the  licensing  committee  are  not  doing  a  thing; 
whioh  is  a  judicial  proceeding.  Therefore,  we 
cannot  satisfy  the  Act  of  Parliament  by  saying 
that  there  is  an  appeal  which  remains,  and  which 
we  do  allow  to  exist,  from  the  borough  licensing 
committee  to  the  whole  bndy  of  the  justices  of  the 
county  borough.  I  do  not  shelter  myself  at  all  by 
pretending  that  I  think  that  this  sect.  27  of  the 
Alehouse  Act  1828  can  be  satisfied  by  such  an  argu- 
ment. I  think  the  bolder  and  sounder  course  is 
to  say  at  once,  as  I  do  say,  in  agreeing  with  the 
Lord  Chief  Justice,  that,  in  my  opinion,  the 
general  scope  of  the  Act  of  1904,  was  to  abolish 
as  inconsistent  with  its  own  enactments,  although 
it  did  not  directly  repeal  it,  any  such  appeal  as 
would  enable  persons  to  appeal  to  quarter  sessions 
from  the  whole  body  of  the  justices  of  the  county 
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borough  who  had  disallowed  licences  subject  to 
compensation. 

Da&lino,  J.— I  am  of  the  same  opinion.    The 
view  I  take  of  the  matter  is  this.    The  Act  of 
Parliament  begins,  and  for  a  long  time  continues, 
as  though  it  dealt  with  counties  only,  neglecting 
the  ordinary  boroughs,  because  it  simply  treats 
them  as  portions  of  the  county  and  not  u»  having 
a   separate   entity   at   all.      It    had   neglected 
altogether   to    deal    with    those    other   entities, 
which  are  called  county  boroughs.    A  great  deal 
of  the  language  which  it  had  used  would  not  have 
been  applicable  to  the  county  boroughs  at  all.    It 
had  not  included  the  county  boroughs,  because  it 
had  included  the  borough*  without  mentioning 
the  county  boroughs,  and  therefore  the  county 
boroughs  were  excluded.    But  the  body  that  was 
to  retu86  renewals  of  licences  was  the  quarter 
bessionB.    The  county  boroughs  had  no  quarter 
sessions  in  the  sense  of  this  Act  at  all,  because 
the  definition  clause  in  the  Act — sect.  9,  sub- 
sect.   4 —  say 8   that    "the   expression    'quarter 
sessions '  means,  as  respects  a  county,  the  Court 
of  Quarter  Sessions  for  that  county,"  and  nothing 
is  said  as  to  any  other  court  of  quarter  session*. 
The  quarter  sessions  were  given  the  power  to 
renew  those  licences  upon  the  report  made  to 
them  by  certain  subordinate  justice*.    If  they 
accepted  that  report  and  refused  to  renew  the 
licence,  then  the  licensee  was  to  be  compensated 
for  the  loss  of  his  licence  out  of  a  fund  which  had 
been  raised,  and  which  in  the  present  case  would 
be   raised  in   the   county    borough.     The  Act 
appears  to  give  to  quarter  sessions  various  powers 
to  do  various  things,  which,  it  seems  to  me,  it 
would  be  very  convenient  should  be  done  in  a 
county  borough.     Sect.  5,  sub-wet.  1  says  that 
quarter  sessions  may  divide  their  area  into  dis- 
tricts ;  sub-sect.  2  savs  that  quarter  sessions  may 
delegate  any  of  their  powers  and  duties  to  a 
committee,  and  so  on.     Sub- sect.  3  says    that 
they  make  rules  to  be  approved  by  a  Secretary  of 
State.    But  I  do  not  see  any  provision  that  they 
may  do  any  of  these  things  m  a  county  borough. 
Now  we  come  to  sect.  8,  and  sub- sect.  1  says  that 
"the  area  of  quarter  sessions  for  a  county  shall 
for  the  purpoees  of  this  Act  include  any  borough 
(not  being  a  county  borough) " — that  is  what  I 
lately  called  attention  to — "  or  any  part  thereof 
which  U  locally  situated  in  that  county."    It  is 
made  perfectly  plain  that  the  county  borough  has 
not  been   dealt  with    by  that   provision   as   to 
quarter  sessions.    Then  sub- sect.  2  of   sect.   8 
provides  that "  tins  Act  shall  apply  to  a  county 
borough  as  if  it  were  a  county.      That  seems  to 
me  to  have  done  exactly  what  the  A;t,  up  to  that 
time,  had  not  affected  to  do.    It  has  now  applied 
the  Act  to  the  county  borough ;  that  is  how  I 
read  the  words  "as  if."    It  does  not  say  that 
the  Act  shall  apply  to  the  county  borough.    It 
8a j s    that   the   Act   shall   apply  to  the  county 
borough  as  if  the  county  borough  were  a  county. 
Now  let  us  put  the  county  borough  on  a  level 
with  the  county.     Then  the  result  is  this;   the 
quarter  sessions  of  the  county  have  got  all  these 
powers  under  the  Act.    Who  is  going  to  exercise 
them  in  the  county  borough  P    Are  the  quarter 
sessions  of  the  county  to  exercise  those  powers  in 
the  county  borough  which  they  exercised  in  the 
county,  or  are  we  to  make  the  county  borough 
something  self-contained  ?    The  same  sub-Bection 
goes  on :   "  With   the  substitution  for  quarter 


sessions  of  the  whole  body  of  justices  acting  in 
and  for  the  borough."  To  my  mind,  that  puts 
the  whole  body  of  the  justices  in  the  position  of 
justices  acting  within  the  county  borough,  treat- 
ing the  county  borough  as  if  it  were  a  county. 
The  consequence  is,  as  to  this  committee,  which 
first  of  all  deals  with  the  question  of  the  renewal 
of  licences,  the  appeal,  if  we  eall  it  an  appeal,  the 
application  for  revision,  to  U6e  a  neutral  term, 
lies  not  to  the  quarter  sessions,  but  to  the  whole 
body  of  the  justices  of  the  county  borough. 
Then,  it  is  said,  but  these  justices  cannot  state  a 
case.  I  do  not  agree  with  that.  I  think  that 
they  are  given  practically  the  powers  of  quarter 
sessions.  They  could  not  be  called  quarter 
sessions,  because  in  the  county  borough  there  is 
already  something  which  has  the  name  of  quarter 
sesfcions— namely,  the  court  of  the  recorder — and 
therefore  the  Act  could  not  use  that  expression 
if  Parliament  meant  to  give  this  power  to  persons 
whom  they  did  mean  to  give  it  to — that  is,  the 
whole  body  of  justices  of  the  county  borough. 
But  seeing  that  they  gave  this  power  to  the 
whole  body  of  the  justices  of  the  county  borough, 
and  made  them  practically  the  quarter  sessions 
by  saying  that  they  were  to  be  the  substitute  for 
the  quarter  sessions  and  that  the  county  borough 
was  to  become  as  though  it  were  a  county,  then  it 
may  be  that  what  I  am  saying  as  to  their  power 
to  state  a  case  is  not  neoessary  to  this  point ;  but 
I  mention  it,  because  it  leads  me  to  come  to  the 
conclusion  to  which  I  do  como.  I  think  that 
they  would  have  power  to  state  a  case;  and  I 
think  that  the  intention  of  the  Legislature  was 
that  they  should,  within  the  county  borough,  have 
the  fame  kind  of  authority  that  the  quarter 
sessions  have  within  the  county.  It  is  because  I 
think  that  they  have  the  same  powers  as  the 
Court  of  Quarter  Sessions  with  regard  to  this 
subject,  that  I  think  that  no  appeal  lies  from 
them  to  the  quarter  sessions  of  the  county. 

Rule  discharged. 

Solicitors  for  the  applicants,  Oodden,  Bon,  and 
Holme,  for  Lamport,  Bassitt,  and  Riscook,  South- 
ampton. 

Solicitors  for  the  respondent  justices,  Bobbin*, 
Billing,  and  Co.,  for  H.  Barber,  Winchester. 


Wednesday,  March  7, 1906. 

(Before  Lord  Alvbbstone,  G.J.,  Ridley  and 

Dabling,  JJ.) 

.  Moses  (app.)  v.  Iggo  (reap.),  (a) 

Fishery  Acts — Fishery  district — Licence  to  fish- 
River  a  tributary  of  salmon  river — Water  of 
river  diverted  into  mill  race  and  mill  dam- 
Fishing  in  dam— Whether  dam  is  a  "tribu- 
tary "  __  Salmon  Fishery  Act  1865  (28  &  29 
Vict.  c.  121),  ss.  3,  5,  36— Freshwater  Fisheries 
Act  1878  (41  &  4,2  Vict.  c.  39),  ss.  6,  7. 

Under  the  provisions  of  the  Salmon  Fishery  Acts 
a  fishery  district  and  fishery  board  were  consti- 
tuted, and  the  limits  of  the  district  were  duly 
declared.  From  a  river  which  was  a  tributary 
of  the  river  Ouse,  which  contained  salmon,  water 
was  diverted  into  a  mill  race,  and  between  the 
river  and  the  mill  race  there  was  formed  a 
three-cornered  dam  for  the  purpose  of  increasing 

(a)  Aeported  by  W.  W.  Orb,  £tq„  £arriater-a.t-LftW. 
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the  water  power  of  a  mill.  The  water  from  the 
river  entered  the  mill  race  under  a  bridge,  and 
the  dam  was  fed  from  the  race  through  an  open- 
ing in  the  bank  about  a  yard  wide,  in  front  of 
which  there  was  a  grating  of  iron  bars  about  an 
inch  apart,  but  there  was  no  dough  to  hold  the 
water  in  the  dam,  and  the  water  flowed  to  and  fro 
between  the  race  and  the  dam  without  hindrance, 
and  when  the  water  in  the  race  was  lower 

■  than  the  water  in  the  dam  the  latter  returned 
into  the  race.  All  the  water  which  was  diverted 
from  the  river  into  the  mill  race  and  dam  either 
passed  over  the  miU  wheel  and  thence  into  the 
river,  or  continued  in  an  extension  of  the  race 
and  passed  into  the  river  about  half  a  mile 
further  down.  The  miU  dam  contained  trout, 
and  the  dam,  race,  and  river  were  within  the 
geographical  limits  of  the  fishery  district : 

Held,  that  the  mill  dam  was  a  "  tributary  "  of  the 
river,  and  that  a  person  fishing  for  trout  therein 
required  the  licence  of  the  fishery  board. 

Case  stated  by  two  justices  of  the  peace  for  the 
Sheffield  district  of  the  West  Biding  of  the  county 
of  York. 

At  a  petty  sessions  held  at  Sheffield  for  the 
upper  division  of  Strafforth  and  Tickhill,  in  the 
West  Biding,  on  the  13th  June  1905,  an  informa- 
tion was  preferred  by  one  Charles  Moses  (the 
appellant)  a  water  bailiff  in  the  employ  of  the 
Yorkshire  Fishery  Board,  against  Albert  Iggo 
(the  respondent),  under  sect.  35  of  the  Salmon 
Fishery  Act  1865  (28  &  29  Vict.  0.  121),  as 
extended  to  "  trout  and  char  "  by  sects.  6  and  7 
of  the  Freshwater  Fisheries  Act  1878  (41  &  42 
Yict.  c.  39),  for  that  he,  the  respondent,  on  the 
29th  April  1905,  at  Storrs  Bridge  Mill  dam,  near 
Loxley,  in  the  West  Biding,  being  a  place  within 
the  geographical  limits  of  tne  Yorkshire  Fishery 
District*  after  the  time  appointed  by  law  in  that 
behalf  there  unlawfully  fished  with  a  rod  and 
line  for  trout,  without  a  proper  licence  in  that 
behalf. 

This  information  was  heard  and  determined 
by  the  justices,  the  respondent  being  present  and 
being  legally  represented.  Tbe  justices  were 
unable  to  agree,  and  they  therefore  dismissed  the 
information,  subject  to  this  case. 

On  the  hearing  of  the  information  the  following 
facts  were  proved  or  admitted  and  found  by  the 
justices. 

Storrs  Bridge  Mill  dam  was  within  the  geo- 
•  graphical  limits  of  the  Yorkshire  Fishery  District, 
and  was  the  property  of  one  James  Swift,  and 
was  a  three-cornered  dam  built  between  the  river 
Loxley  and  the  race  feeding  Stoirs  Bridge  Mill, 
for  the  purpose  of  increasing  the  water  power  to 
Storrs  Bridge  Mill.  The  dam  was  not  formed 
under  any  Act  of  Parliament.  The  water  from 
the  river  entered  the  mill  race  at  the  point 
marked  A  on  the  plan  attached  to  the  case,  and 
Storrs  Bridge  Mill  dam  was  fed  from  the  mill 
race  through  an  opening  in  the  bank  marked  0 
on  the  plan,  which  was  about  a  yard  wide,  in 
front  of  which  opening  was  a  grating  of  vertical 
iron  bars  about  an  inch  apart.  There  was  no 
dough  to  hold  up  the  water  in  the  dam,  which 
was  about  5ft.  deep,  being  some  12in.  deeper  than 
the  mill  race.  The  water  flowed  to  and  fro 
through  the  opening  between  the  race  and  dam 
without  hindrance.  The  dam  contained  trout,  to 
which  the  grating  was  little  or  no  obstruction. 


The  photographs  and  plan  attached  to  this  case 
were  put  in  at  the  hearing  for  the  purpose  of 
showing  the  character  and  surroundings  01  Storrs 
Bridge  Mill  dam. 

When  the  level  of  the  water  in  the  mill  race  was 
reduced  below  the  level  of  the  water  in  the  dam  the 
water  in  tbe  latter  returned  to  the  mill  race  and 
thence  either  passed  over  the  mill  wheel  and  through 
the  mill  doughs  direct  into  the  river,  or  con- 
tinued to-  flow  down  an  extension  of  the  mill 
race  giving  water  power  to  other  mills,  and  so 
eventually  all  the  water  returned  to  the  river 
some  half  mile  or  so  below  Storrs  Bridge  Mill 
dam. 

There  was  a  pipe  in  the  dam  bottom  (marked 
D)  by  which  the  water  in  the  dam  might  be 
emptied  into  the  river.  There  were  no  other 
outlets  for  the  water  in  the  dam.  The  whole  of 
the  water  from  time  to  time  entering  the  dam 
eventually  returned  to  the  river  Loxley,  from 
which  it  was  originally  diverted. 

Tbe  river  Loxley  is  a  tributary  of  the  river  Don, 
which  is  a  tributary  of  the  river  Ouse,  which  is 
a  river  containing  salmon. 

The  limits  and  bounds  of  the  Yorkshire  Fishery 
District  were  originally  defined  and  declared  by 
the  Home  Secretary  by  certificate  given  by  virtue 
of  the  powers  given  by  the  Salmon  Fishery  Acts 
1861  to  1873,  and  in  such  certificate  were  then 
declared  to  comprise  (inter  alia)  "  so  much  of 
the  rivers  Derwent,  Wharfe,  Nidd,  Ure,  Swale, 
Ouse,  and  Humber  and  their  tributaries  as  lies 
within  the  county  of  York/'  but  the  limits  of  the 
Yorkshire  Fishery  District  were  subsequently, 
by  certificate  dated  the  21st  Jan.  1896  of  the 
Board  of  Trade  acting  under  the  powers  conferred 
by  sect.  3  of  the  Salmon  and  Freshwater  Fisheries 
Act  1886  (49  &  50  Yict.  c.  39),  altered,  extended, 
and  defined  as  follows :  "  The  limits  of  the  rivers 
Derwent,  Wharfe,  Nidd,  Ure  and  Swale,  and 
Ouse,  and  the  fishery  district  of  the  said  river* 
include  all  such  estuaries,  rivers,  streams,  brooks, 
lakes,  ponds,  canals,  dykes,  cuts,  drains,  channels, 
watercourses,  and  waters  as  lie  within  the  limits 
defined  by  certain  lines  and  boundaries  in  the  said 
certificate  set  forth  and  described. 

The  Yorkshire  Fishery  Board,  in  pursuance  of 
the  powers  vested  in  them  under  sect.  7  of  the 
Freshwater  Fisheries  Act  1878,  with  the  approval 
of  the  Board  of  Trade,  issued  a  scale  of  licence 
duties  on  the  instruments  used  for  fishing  for 
trout  and  char,  within  the  limits  of  their  district 
A  copy  of  the  scale  approved  by  the  Secretary  of 
State  was  annexed  to  and  formed  part  of  this  case. 

The  Storrs  Mill  dam  was  situate  in  that  part 
of  the  West  Biding  which  was  within  the  limits 
'  of  the  Yorkshire  Fishery  District,  as  defined  by 
the  lines  and  boundaries  in  the  last-named  certi- 
ficate so  set  forth  and  described. 

The  appellant  was  duly  appointed  as  their  water 
bailiff  by  the  Yorkshire  Fishery  Board. 

On  the  29th  April  1905  the  respondent  was 
found  fishing  for  trout  in  the  Storrs  Mill  dam. 
The  respondent  was  duly  authorised  to  fish  in 
the  dam,  but  did  not  possess  and  had  not  obtained 
from  the  Yorkshire  Fishery  Board  any  licence 
authorising  him  to  fish  for  trout  within  the 
district  under  the  jurisdiction  of  the  board. 

On  the  part  of  the  appellant  it  was  contended 
that  as  the  respondent  was  fishing  in  waters  in  a 
mill  dam  which  were  only  temporarily  diverted 
from  the  river  Loxley  by  means  of  a  mill  race, 
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with  which  race  the  above  rivers  had  free  com- 
munication,  and  which  waters  eventually  returned 
into  the  river  Loxley,  and  thence  ran  into  the 
rivers  Don  and  Ouse,  no  part  of  the  waters  being 
conveyed  altogether  away  from  the  river  for 
domestic  or  any  other  purpose,  such  waters  were 
•a  tributary  of  the  river  Ouse,  and  the  respondent 
therefore  required  a  licence  from  the  Yorkshire 
Fishery  Board  to  fish  for  trout  therein.  The 
appellant  referred  to  and  relied  on  the  case  of 
Vooh  v.  Clarebrough,  decided  in  the  Divisional 
Court  on  the  27th  March  1903,  but  which  appeared 
to  be  unreported. 

The  respondent  referred  to  and  relied  on  the 
case  of  Stead  v.  Nicholas  (85  L.  T.  Rep.  23; 
(1901)  2  K.  B.  163),  and  contended  that  the  dam 
was  an  artificial  reservoir  and  not  a  tributary  of 
the  river  Don,  and  was  therefore  not  within  the 
limits  of  the  Yorkshire  Fishery  District,  and  that 
in  consequence  no  licence  to  fish  for  trout  from 
the  Yorkshire  Fishery  Board  was  required. 

The  justices  therefore,  being  in  disagreement 
sb  to  the  point  of  law  arising  therein,  dismissed 
the  information,  and  the  question  was  whether 
they  were  right  in  so  dismissing  it. 

If  the  court  should  be  of  opinion  that  the 
justices  were  legally  right  in  dismissing  the 
information,  then  the  appeal  was  to  be  dismissed; 
but  if  the  court  should  be  of  the  contrary  opinion, 
then  the  case  was  to  be  remitted  to  the  justices 
with  the  opinion  of  the  court  thereon,  or  the 
court  were  to  make  such  order  as  to  the  court 
might  seem  fit. 

The  plan  showed  the  position  of  the  dam  with 
regard  to  the  river  and  the  mill  race,  which  ran 
in  a  slanting  direction  from  the  river.  The  river 
at  the  place  in  question  made  a  sudden  bend 
almost  at  right  angles,  and  in  the  corner  so 
formed  between  the  mill  race  and  the  river  the 
4m,  which  was  a  triangular  or  three-cornered 
dam,  was  formed.  A  footpath  ran  round  the 
three  sides  of  the  dam  separating  it  on  two  sides 
from  the  river,  and  on  the  third  side  from  the 
race.  At  the  head  of  the  mill  race,  where  it 
joined  the  river,  there  was  a  clough  (marked  A), 
and  through  this  the  water  came  from  the  river 
into  the  race  under  a  bridge  over  the  race  ;  and 
about  the  middle  of  the  dam  there  was  an  opening 
(marked  C)  in  the  bank  or  footpath  which  sepa- 
rated the  dam  from  the  race,  and  through  this 
inlet  the  dam  was  fed  from  the  race.  In  the 
bottom  of  the  dam  there  was  a  pipe  (marked  D), 
through  which  the  water  in  the  dam  could  be 
drained  off  into  the  river,  and  below  the  Storrs 
mill  there  was  an  outlet  (Ej  from  the  mill  race 
into  the  river. 

The  Salmon  Fishery  Act  1865  (28  &  29  Yict. 
c.  121)  provides : 

Sect.  3.  In  this  Act  and  the  Salmon  Fishery  Act 
1861,  the  folio  wring  words  shall  have  the  meanings 
hereinafter  assigned  to  them,  unless  there  be  something 
in  the  subject  or  the  context  repugnant  to  such 
construction  —  that  is  to  say,  "  river  "  shall  include 
such  portion  of  any  stream  or  lake,  with  its  tributaries, 
and  such  portion  of  any  estuary,  sea,  or  sea  coast,  as 
may  from  time  to  time  be  declared,  in  manner  herein- 
after provided,  to  belong  to  such  river.  "  Salmon 
river  "  shall  mean  any  river  as  above  defined  frequented 
by  salmon  or  young  of  salmon. 

Sect.  5.  The  limits  of  a  river  shall  be  defined  for  the 
purposes  of  this  Act,  and  a  fishery  district  shall  be 
formed,  by  a  certificate  under  the  hand  of  one  of  Her 


Majesty's  Principal  Secretaries  of  State  [now  the  Board 
of  Trade,  by  sect.  3  of  the  Salmon  and  Freshwater 
Fisheries  Act  1886  (49  &  50  Vict.  c.  39)],  describing 
the  limits  of  the  river  or  district  by  a  reference  to  a 
map  or  otherwise,  as  to  the  said  Seoretary  may  seem 
expedient.    ... 

Sect.  35.  From  and  after  a  time  to  be  appointed  aB 
aforesaid  in  a  fishery  district,  any  person  fishing  in  that 
district  with  a  rod  and  line  for  salmon  without  a  proper 
licence  shall  be  liable  to.  a  penalty  of  not  less  than 
double  the  amount  to  be  paid  for  the  requisite  lioence, 
and  not  exceeding  five  pounds. 

The  Freshwater  Fisheries  Act  1878  (41  &  42 
Vict.  c.  39)  provides : 

Seot.  6.  The  provisions  of  the  Salmon  Fishery  Acts 
1865  and  1873,  which  relate  to  the  formation,  altera- 
tion, combination,  and  dissolution  of  fishery  districts, 
and  to  the  appointment,  qualification,  proceedings,  and 
powers  of  conservators,  shall  extend  and  apply  to  all 
waters  within  the  limits  of  this  Act  frequented  by  trout 
or  ohcr ;  and  the  term  "  salmon  river  "  in  the  fourth  and 
nineteenth  sections  of  the  Salmon  Fishery  Act  1865, 
and  in  the  twenty-sixth  section  of  the  Salmon  Fishery 
Aot  1873,  shall  mean  any  river  frequented  by  salmon, 
trout,  or  char. 

Sdct.  7.  In  any  fishery  district  subjeot  to  a  hoard  of 
conservators,  the  conservators  shall  hare  power  to  issue 
licences  for  the  day,  week,  season,  or  any  part  thereof 
to  all  persons  fishing  for  trout  or  char,  and,  in  the  event 
of  the  power  being  exercised  in  any  fishery  district,  the 
provisions  of  the  thirty-third,  thirty-fourth,  thirty-fifth, 
thirty-sixth,  and  thirty-seventh  sections  of  the  Salmon 
Fishery  Aot  1865,  and  of  the  twenty-first,  twenty- 
second,  twenty-fourth,  and  twenty-fifth  sections  of  the 
Salmon  Fishery  Aot  1873  (relative  to  lioences),  shall, 
with  respect  to  such  district,  be  construed  as  if  the 
words  "  trout  or  char  "  were  inserted  throughout  after 
the  word  "  salmon."  Provided  as  follows  :  (1)  A  licence 
to  fish  for  salmon  shall  have  effect  as  a  licence  to  fish 
for  trout  and  char ;  (2)  the  fee  payable  for  a  licence  to 
fish  for  trout  or  char  exclusively  of  salmon  in  any  dis- 
trict shall  not  exoeed  one-third  of  the  maximum 
amount  chargeable  for  fishing  for  salmon  under  the  pro- 
visions of  the  twenty-first  section  of  the  Salmon  Fishery 
Act  1873. 

The  Freshwater  Fisheries  Act  1884  (47  Yict. 
c.  11)  provides : 

Seot.  2.  Fishery  districts  maybe  formed,  and  con- 
servators appointed,  for  water  frequented  by  any  fresh- 
water fish,  and  section  six  of  the  Freshwater  Fisheries 
Aot  1878  shall  apply  as  if  "freshwater  fish"  were 
therein  substituted  for  "trout  or  char,"  and  "  salmon, 
trout,  or  char,"  and  section  twenty-seven  of  the  Salmon 
Fishery  Aot  1865  shall  apply  as  if  "  freshwater  fish  " 
were  therein  substituted  for  "  salmon,"  and  any  con- 
servators so  appointed  shall  have  the  powers  conferred 
on  conservators  by  the  Salmon  Fishery  Aot  1876. 

Willis  Bund  for  the  appellant. — The  justices 
ought  to  have  convicted,  but  they  declined  to 
convict  on  the  authority  of  the  two  cases  of  Har- 
bottle  v.  Terry  (48  L.  T.  Rep.  219 ;  10  Q.  B.  Div.  131) 
and  Stead  v.  Nicholas  (85  L.  T.  Rep.  23 )  (1901) 
2  K.  B.  163).  Those  cases  are  absolutely  different 
from  the  present  case,  which  is  really  conoluded 
in  the  appellant's  favour  by  the  unreported  case 
of  Cook  v.  Clarebrough  decided  by  this  court,  (a) 


(a)  The  case  of  Cook  v.  Clarebrough  was  decided  in 
the  Divisional  Court  on  the  27th  March  1903  by  Lord 
Alverstone,  O.J.,  Wills  and  Channel!,  JJ.,  on  the 
question  whether  a  tributary  stream  when  dammed  up 
ceased  to  be  a  tributary,  if  its  water  passed  out  and 
ultimately  issued  through  the  old  channel  into  the  main 
river. 
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In  tbe  earlier  of  the  two  cases,  tbe  case  of  Har- 
bottle  v.  Terry  (ubi  sup.),  a  aeries  of  reservoirs 
was  formed  by  a  water  company  under  local  Acts 

The  case  arose  under  the  same  sections  of  the  Salmon 
Fishery  Aot  1865,  and  it  raised  the  question,  what  is  a 
tribntary  of  a  river  ? 

The  facts  were  these  (see  the  Forty-second  Annual 
Report  of  the  Inspectors  of  Fisheries  (1902),  p.  51): 
There  was  a  small  brook  which  ran  down  from  the  moors 
into  the  river  Derwent,  which  became  a  tributary  of  the 
Trent.    In  this  brook  certain  weirs  were  put  across, 
which  dammed  np  the  water  at  thiee  different  points, 
forming  three  pools  called  tbe  Lumsdde  ponds.    The 
brook  contained  trout.    Tbe  defendant  ia  the  case  was 
found  fishing  in  one  of  these  pools  for  trout  without  a 
licence  ;  the  pool  was  within  the  geographical  limiti  of 
the  Trent  Fishery  District,  and  the  only  question  was 
whether  the  faot  of  the  stream  being  dammed  np  took 
it   out  of    the   section,    and  whether    the    defendant 
required  a  licenoe  from  the  Trent  Fishery  Board.    Tbe  * 
proceedings  were  taken  under  the  same  sections  of  tbe 
Salmon  Fishery  Aot  1805  as  in  the  present  case,  and 
the  limits  of   the   Trent  Fishery  District  were   duly 
defined  by  a  certificate  which  was  eet  out  in  the  case, 
and  which  stated  the  inland  boundaries  of  tbe  water- 
shed.   Tbe  justices  found  as  a  fact  that  the  pond  was 
within  the  pretnribed   superficial  limits  or  area  of  the 
Trent  Fishery  Board,  and  that  the  place  was  within  the 
river  Trent  and  its  tributaries. 

Then  par.  7  of  the  case  stated  the  faots  as  follows  : 
"  The  Lumedale  ponds,  in  one  of  whioh  the  said  alleged 
offence  was  committed,  are   three  in  number,  and  are 
not  formed  under  any  Aot   of  Parliament,  nor  nsed 
commercially  for  a  water  supply,  and   are  fed   by   a 
smaller  brook  known  in  its  earlier  pait  as  the  Bentley 
Brook,  whioh  has  its    source  on  the  moors  some  three 
miles  above  the  highest  of  the  Lumsdile  pond*,  and 
flows  into  the  top  or  first  of  the  Lomsdale  ponds.    From 
there  it  is  usually  called  the  Lums  Brook,  and  it  flows 
over  the  stone  embankment  some  10ft.   in  height  und 
forms  a  brook  course  again,  whioh  flows  into  the  leoond 
Lumtdale  pond,  from  whioh  it  flows  down  an  embank- 
ment  some  10ft.   in  height  (above  whioh  there  it  « 
shuttle  whioh  can  be  opened  and  shut  at  will),  and  forms 
a  brook  oourse  once  more  into  the  third  and  last  Lums- 
dale  pond,  from  which  it  flows  down  an  embankment 
some  20ft.  in  depth,  and  thence,  after  about  two  miles, 
into  tbe    river  Derwent,  whioh  fljws  into  the  ri?er 

Trent." 

Tben  in  par.  10  of  the  case  the  justices  said  :  "  The 
question  of  law  for  us  to  decide  was  whether  the  Lums- 
dale  ponds  were  tributaries  of  the  river  Trent,  or  whether 
they  came  within  the  description  of  an  'artificial 
reservoir,'  and  were  governed  by  the  oases  cited  above, 
and  a  licence  to  fish  for  trout  therein  was  not  required, 
and  we,  having  heard  of  the  said  oases,  and  particularly 
of  the  case  of  EarbottU  v.  Terry  (ubi  sup.),  held  that  the 
Lnmsdale  ponds  were  *  artificial  reservoirs,'  and  dis- 
missed the  case." 

Willis     Bund    for    the    appellant.  —  The    justices 
refused  to  oonviot  on  the  authority  of  Stead  v.  Nicholas 
(ubi  sup.)  and  other  oases,  holding  that  these  pools 
were  reservoirs.    There  have  been  a  series  of  cases,  of 
whioh  Stead  v.  Nicholas  (ubi  sup )  is  the  last,  whioh 
have  decided    that   when    a    dam    is    pat    across   a 
stream  and  the  water  is  diverted  from  the  Btream  for 
oertain  purposes,  it  is  no  longer  a  tributary,  but  no  case 
has  decided  that  when  a  dam  is  put  aoross  and  not  a 
drop  of  water  is  diverted  it  ceases  to  be  a  tributary. 
The  water  still  finds  its  way  into  the  channel  running 
over  the  three  dams,  and  it  is  submitted  that  the  pond 
is  a  tributary.     [Lord  Alverstone,  C.  J.— Why  was  it 
held  not  to  be  a  tributary  ?]    Because  this  court  decided 
in  Stead  v.  Nicholas  (ubi  sup.)  that  where  a  dam  was 
put  across  a  stream  and  the  water  was  all  diverted 


of    Parliament    for  tbe  supply  of  water   to   a 
neigbbonring  town ;  dams  were  placed  across  a 
stream  which  was  a  tributary  of  the  Tyne,  and  the 
wateT  was  taken  by  underground  pipes  from  these 
dams  into  the  highest  of  the  reservoirs  and  thence 
into  the  lower  reservoirs,  and  from  the  reservoirs 
the  water  was  taken  for  the  supply  of  the  town. 
In  that  case  the  water  did  not  return  into  the 
river  again ;  in  this  case  it  does  return  into  the 
river.     In  that  case  there  was   a  diversion  of 
the  water   from  the    stream   into   a   reservoir 
from  which  it  was  to  be  taken  for  the  supply  of  a 
town,  and  the  water  was  not  to  return  into  the 
stream  again  as   riveT  water.    Here  the  water 
being  diverted  for  a  time  returns  in  the  same 
state  into  the  river.    In  Bteai  v.  Nicholas  («&» 
sup.)  the  waters  of  a  brook  were  impounded  in  a 
reservoir,  and  the  water  in  the  reservoir  was  con- 
veyed  by  pipes  for  domestic  use.    No  fish  could 
enter   the   reservoir,  from    the   old   course  or 
channel    of    the    brook    belov    the    reservoif 
and  no  water  passed  from   the  reservoir  into 
the  brook  again,  and  the  court  there  held  that 
these  Acts  had  no  application  to  the  reservoir. 
Those  cases  merely  decided  that  when  a  dam  is 
put  across  a  stream,  and  the  water  is  diverted 
from  the  stream,  in  the  one  case  for  the  water 
supply  of  a  town  and   in  the  other   case  for 
domestic  use,  no  part  of  the  water  returning* 
river  water  into  a  stream,  the  water  so  diverted 
is  no  longer  a  tributary,  and  the  ratxo  deadead* 

from  the  stream  for  domestic  use  it  oeaaed  to  be  a 
tributary.  The  pond  in  this  case  was  really  an  embanked 
tributary,  and  the  point  has  been  practically  dewded  ia 
HarbottU  v.  Terry  (ubi  sup.)  where  Stephen,  J. m  his 
judgment  puts  this  very  oase.  He  says  (10  Q.  B. Invest 
p.  137):     "In  ordinary  language  a  •tributary     uja 
stream  running   into    another    stream.    .     .    •     Ts* 
question  what  is  or  is  not  a  tributary  must  depend  upon 
the  particular  distinguishing  circumstances  of  eMjnc**; 
For  instanoe,  where  a  stream  running  down  a  valley 
was  dammed  up  at  various  points  so  as  to  farm  a  ssoes 
of  pools  by  swslling  out  the  current  of  the  stream,  wmch 
pursued  its  ordinary  oourse  after  passing  through  tte 
pools,  I  should  say  that  the  pools  would  be  tobutanss 
of  the  itream."     In  that  oase  the  water  in  the  *•»«»«* 
was  held  not  to  be  a  tributary,  and  the  reason  for  the 
decision  wss  that  the  water  was  all  diverted  to  a  town, 
and  it  oould  not  then  be  said  to  be  a  tributary,    [y"1 
Alvbrbtone, C. J—  The  pond  in  this  case  i»  really  a 
dammed-up  tributary.]    Yes,  and  the  faot  of  putting  m 
a   dam  when  no  water  is  extracted  does  not  make  it 
oease  to  be  a  tributary* 
The  respondent  did  not  appear. 
Lord  Alverstone,  C.  J.— We  think  that  the  appel- 
lant has  made  out  his  oase.    The  water  in  tins  cat* 
flowed    in    its    natural  channel,   the   only    •"•**" 
being  that  the  damming  up  of  the  brook  had  enlarged 
the  channel  into  what  are  called  poods,  but,  the  water 
still    going   down   the   same   channel  and   ultimatsly 
issuing  out  of   this   old   ohannel   into   the  Trent,  the 
damming  up  of  the  water  in  the  brook  did  not  prevent 
the  water  so  dammed  up  from  being  a  tribntary  ***** 
the  meaning  of  the  Act.     The  ratio  decidendi  of  ths 
oases  to  which  reference  has  been  made— oertainly  m 
the  last  one,  and  I  believe  in  the  other  two— was  tfast 
there  was  a  diversion  of  the  water  after  the  daisming 
up,  so  that  it  oeased  to  be  a  tributary,  and  flowed  a 
some  other  direction.    I  think  that  the  case  must  go 
bsck  to  the  justices  with  a  direction  to  convict. 
Wills  and  Channell,  JJ.  concurred. 

Appeal  allowed.     Case  remitted  with  a  directum  t$ 
|  convict. 
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in  thote  eases  was  that  when  the  water  is  taken 
away  from  the  stream  in  that  way  it  ceases  to  be 
a  tributary.  In  Cook  v.  Clarebrouah  (unreported) 
certain  weirs  were  put  across  a  brook  at  three 
places,  thus  forming  three  pools  or  ponds  in  the 
brook,  and  the  water  of  the  brook  oontinned  to 
flow  in  the  same  channel  as  before,  running 
oyer  the  weirs  in  sucession,  and  this  court 
held  that  the  ponds  in  the  brook  were  a  tribu- 
tary of  the  river,  and  that  a  person  fishing 
in  the  ponds  without  a  licence  could  be  con- 
victed. That  case  is  similar  to  and  governs  the 
present  case.  Here  the  dam  was  really  a  part  of 
the  mill  race,  and  as  it  could  not  be  suggested 
that  the  mill  race  itself  would  not  be  a  tribu- 
tary, so  it  cannot  be  said  that  the  dam  is  not  a 
tributary. 

Israel  Davis  for  the  respondent. — The  justices 
were  right  in  dismissing  the  information.    The 
word   "tributary*'  is  an  ambiguous  term,  but, 
applying  the  test  laid  down  in  the  cases  of  Har» 
bottle  v.  Terry  (ubi  sup.)  and  Stead  v.  Nicholas 
(ubi  sup.),  this  dam  or  pond  is  not  a  tributary. 
In  the  unreported  case,  which  has  been  referred 
to,  of    Cook   v.    Clarebrough,  the  river  flowed 
straight  through  the  three  dams,  there  being  no 
diversion  of  the  water  at  all,  and  it  was  held  that 
each  dam  was*  a  tributary.     That  is  a  totally 
different  case  from  the  present,  where  there  was 
a  diversion  of  the  water  and  the  impounding  of 
it  in  this  pond  for  the  commercial  purpose  of 
driving  the  mill,  and  the  fact  that  this  pond  was 
only  a  few  feet  from  the  river  can  make  no 
difference.    The  respondent  relies  on  Harbottle 
v.  Terry  (ubi  sup.),  and  the  observations  of  the 
judges  in  that  case.     There  the  dam  was  held 
not  to  be  a  tributary,  and  it  was  a  stronger  case  for 
a  conviction  than  the  present,  because  in  that 
ease  the  dam  was  across  the  stream  itself.    There, 
and  also  here,  the  water  was  used  for  a  special 
commercial  purpose,  there  for  supplying  the  town 
with  water  and  here  for  driving  a  mill.    During 
the  argument  of  that  case,  Field,  J.  pointed  out 
that  the  water  was  impounded  in  the  reservoir 
for  a  commercial  purpose,  and  that  the  question 
was  whether,  whilst  in  that  position,  it  was  a 
tributary,  and  he  expressed  the  view  that  if  that 
was  a  tributary  then  water  taken  from  a  reser- 
voir, used  for  public  purposes  and  returned  to  the 
stream  through  the  drains  of  a  town,  would  be  a 
tributary,  and  that  a  private  artificial  pond  in  a 
park  supplied  with  water  taken  from  a  stream 
and  returned  to  it    would  also  be  a  tributary. 
The  water  in  this   dam  was  temporal  ily  sta- 
tionary and  not  running,  and  in  that  condition 
it  was  not  a  tributary,  though  it  might  become 
one  again  when  it  began  to  flow,  and  Field,  J.  in 
his  judgment  says  that  a  tributary  "must  be 
something  in  the  nature  of  a  stream,"  so  that 
whilst  the  water  was  held  up  at  a  distance  from 
-the  river  it  is  not  a  tributary.    This  was  really 
an  artificial  pond  on  private  ground,  and  not  a 
natural  pond.      Stead    v.    Nicholas    (ubi   sup.) 
supports  the  same  view.    The  judges  in  that 
•case,  apparently  with  regret,  held  that  the  Act 
•did  not  extend  to  reservoirs,  and  they  negatived 
-the  suggestion  that  the  pond,  although  within 
-the  geographical   limits,  was  within  the  legal 
jurisdiction  or  limits  of  the  fishery  board.    He 
referred  to 
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Lord  Alvbbstonb,  0.  J. — If  we  read  the  finding 
in  this  case,  it  is  quite  dear  that  the  learned 
magistrates    have  mistaken  the  application   of 
Stead  v.  Nicholas  (ubi  sup.)  and  Harbottle  v. 
Terry  (ubi  sup.).    There  is  a  finding  in  the  case 
in  these  words :  "  When  the  level  of  the  water  in 
the  mill  race  is  reduced  below  the  level  of  the 
water  in  the  dam,  the  water  in  the  latter  returns 
to  the  mill  race,  and  thence  either  passes  over  the 
mill  wheel  and  through  the  mill  cloughs  direct 
into  the  river,  or  continues  to  flow  down  an  exten- 
sion of  the  mill  race,  giving  water  power  to  other 
mills,  and  so  eventually  all  the  water  returns  to 
the  river  some  half  a  mile  or  so  below  StorrV 
Bridge  mill  dam.    There  is  a  pipe  in  the  dam 
bottom,  marked  D  on  the  plan,  by  which  the 
water  in  the  dam  may  be  emptied  into  the  river." 
I  do  not  at  all  rely  upon  that  last  part  of  the 
finding,  because  the  casual  power  to  return  the 
water  into  the  river  would,  of  course,  not  of 
necessity   make  the  dam  a  tributary.    In  this 
case,  as  my  brother  Darling  has  pointed  out,  the 
mill  dam  and  the  mill  race  must  be  put  in  the 
same  category.    In  both  of  them  what  counsel 
for  the  respondent  calls  the  test  in  these  cases 
must  be  applied.    The  water  is  going  to  be  used 
for  commercial  purposes — namely,  for  driving  a 
mill.  There  is,  in  my  opinion,  no  analogy  between 
the  case  of  taking  water  from  the  stream  for  the 
commercial  purpose  of  driving  a  mill  and  the 
water  then  going  on  in  the  same  channel,  and  the 
case  of  the  diversion  of  water  into  a  reservoir, 
from  which  reservoir  the  water  is  taken  for  the 
water  supply  of  a  town,  or  is  taken  to  be  used  for 
different   purposes,   where  the  water  does  not 
return  as  river  water  to  its  original  channel. 
The  case  which  counsel  for  the  appellant  has 
called  our  attention  to,  of  Cook  v.  Clarebrough 
(ubi  sup.),  is  really  in  point.    The  only  distinc- 
tion  tnat  could  be  urged  by  counsel  for  the 
respondent  is  that  here  the  effect  of  the  dam  is 
to  send  the  water  into  -what  may  be  called  a 
temporary  exoresoenoe  from  the  river,  instead  of 
damming  it  up  in  its  actual  original  bed.    In  my 
judgment  there  is  no  distinction  in  principle,  ana 
I  think  that  this  cas9  should  go  back  with  a 
direction  to  the  magistrates  to  convict. 

Ridley,  J. — I  agree. 

Darling,  J. — I  am  of  the  same  opinion,  and 
on  this  ground.  Counsel  for  the  respondent 
really  could  not  contend,  and  did  not  contend, 
that  the  mill  race  itself  would  not  be  a  tributary 
of  this  stream,  out  of  which  it  issues,  and  to  which 
it  very  quickly  returns;  and  it  appears  to  me 
that  this  three-cornered  thing  which  is  called  a ' 
dam,  which  oounsel  for  the  respondent  calls  a; 
pond,  is  really  nothing  but  a  bay— a  portion  of 
the  mill  race  itself.  The  water  in  it  is  absolutely 
free  to  run  into  and  out  of  the  mill  race ;  it  must 
always  be  at  exactly  the  same  level  as  the  mill 
race,  and  I  regard  it  as  nothing  but  a  portion  of 
the  mill  race  itself.  As  no  one  can  contend  that 
the  mill  race  is  not  a  tributary  of  this  stream,  so 
the  portion  of  it  in  question  in  this  case — the  mill 
dam — is  also  a  tributary,  or  a  portion  of  a  tribu- 
tary, which  comes  to  the  same  thing. 

Appeal  allowed.    Case  remitted  to  the  magis- 
trates with  a  direction  to  convict. 

Solicitors  :  for  appellant,  Steavenson  and  Coidd- 
well,  for  /.  E.  Jones,  York ;  for  respondent,  HaUe, 
Truetram,  and  Co.,  for  A.  Muir  Wilson,  Sheffield. 
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Thursday,  March  8,  1906. 

(Before  Ridley  and  Darling,  J  J.) 

Suckling  (app.)  v.  Parker  (resp.).  (a) 

Adulteration  of  food — Sale  of  article  injuriously 
affected  by  abstraction — Purchase  for  analysis 
— Division  into  three  parts — Third  portion 
retained  by  purchaser  incapable  of  analysis  by 
Inland  Revenue  Department — Condition  prece- 
dent to  conviction — Sale  of  Food  and  Drugs 
Acts  1875  (38  &  39  Vict.  e.  63),  as.  9, 14,  21,  22  ; 
and  1899  (62  &  63  Vict.  c.  51),  s.  21. 

In  a  prosecution  under  sect.  9  of  the  Sale  of  Food 
ana  Drugs  Act  1875,  for  selling  an  article  of  food 
which  has  been  injuriously  affected  by  the 
abstraction  of  a  part  of  it,  it  is  not  absolutely 
necessary  to  a  conviction  that  ah  analysis  of  the 
third  portion  of  the  sample  which  has  been 
retained  by  the  purchaser  for  future  comparison, 
as  required  by  sect.  14  of  the  Act,  should  be  pro- 
duced  at  the  trial,  even  though  the  seller  has 
requested  that  that  portion  should  be  sent  to  the 
Inland  Revenue  authorities  for  analysis.  If  the 
third  portion  has  been  properly  taken  and 
properly  marked  and  sealed  up  or  fastened  in 
such  a  manner  as  its  nature  will  permit,  and  if, 
without  any  want  of  care  or  any  default  on  the 
part  of  the  purchaser,  that  portion  becomes 
incapable  of  analysis  through  natural  decomposi- 
tion or  fermentation,  the  seller  may  nevertheless 
be  convicted,  although  upon  his  request  the 
third  portion  has  been  sent  to  the  Inland  Revenue 
Commissioners  for  analysis,  but  owing  to  its 
condition  it  has  been  found  incapable  of  a  satis- 
factory  analysis. 

Case  stated  by  the  metropolitan  police  magistrate 
sitting  at  Maryiebone  Police-court. 

On  the  14th  April  1905  a  complaint  Teas  pre- 
f erred  by  Thomas  Parker  (the  respondent)  at  the 
police-court  against  Alfred  Suokling  (the  appel- 
lant) under  sect.  9  of  the  Sale  of  Food  and  Drugs 
Act  1875  (38  &  39  Yict.  o.  63),  oharging  the 
appellant  with  having,  on  the  9th  April  1905, 
sold  an  article  of  food — to  wit,  milk — which  was 
injuriously  affected  in  its  quality,  substance,  or 
nature  by  being  altered  by  there  being  12  per 
cent,  less  than  the  proper  proportion  of  butter 
fat  without  making  disclosure  of  the  alteration 
to  the  respondent,  and  with  having  been  pre- 
viously convicted  under  the  same  statute  on  the 
17th  Jan.  1897,  the  3rd  June  1897,  and  the 
5th  Dec.  1902. 

The  complaint  was  heard  by  the  magistrate  on 
the  26th  May  and  the  9th  June  1905,  when  he 
determined  the  complaint  and  convicted  the 
appellant. 

The  following  facts  were  proved  before  the 
magistrate : — 

The  appellant  was  a  milkman  carrying  on  busi- 
ness at  Kensal  Rise,  and  on  Sunday  morning,  the 
9th  April  1905,  he  received  a  consignment  of  milk 
at  Willesden  Junction  Station.  The  consignment 
consisted  of  fifty -one  churns,  ten  of  which  were 
marked  "separated  milk,"  and  contained  milk 
from  which  the  cream  had  been  removed,  and 
the  remainder  of  which  contained  "  new  milk  " — 
that  is  to  say,  milk  from  which  the  cream  had  not 
been  removed. 

The  appellant  was  seen  by  a  railway  porter  at 
the  station  to  take  milk  from  one  churn  and  put 
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it  into  another,  but  the  porter  was  unable  to 
identify  any  particular  churns  as  those  whose 
contents  were  so  mixed,  and  he  admitted  in  cross* 
examination  that  he  could  not  say  that  separated 
and  new  milk  were  mixed  together  that  morning, 
or  that  any  milk  was  taken  out  of  either  of  the 
ten  churns  containing  separated  milk. 

Between  ten  and  eleven  o'clock  on  the  same- 
morning  a  pint  of  the  milk  was  purchased  by  a 
Mrs.  Wilkins  from  a  man  in  the  appellant's 
employment,  named  Broad,  in  Walterton-road, 
within  the  borough  of  Paddington. 

Such  milk  was  then  given  to  the  respondent,  who 
informed  Broad  that  he  was  an  inspector  under 
the  Food  and  Drugs  Act,  and  that  the  pint  of  milk 
had  been  purchased  for  analysis,  and  that  it  was 
his  intention  to  have  the  same  analysed  by  the- 
public  analyst. 

The  respondent  thereupon,  in  accordance  with 
the  provisions  of  the  Act,  divided  the  milk  into* 
three  parts,  each  of  which  parte  he  poured 
into  a  separate  bottle.  He  then  placed  in  each 
of  the  bottles  a  cork,  and  upon  each  cork  the 
respondent  placed  a  seal,  and  upon  each  of  the 
bottles  he  also  placed  a  mark. 

The  respondent  delivered  one  of  the  bottles 
to  Broad  and  retained  the  other  two  bottles,  one 
of  which  he  subsequently  sent  for  analysis,  the 
other  of  which  he  retained. 

At  the  hearing  of  the  complaint  on  the  26tb 
May  1905  the  certificate  of  the  public  analyst  was 
produced  to  the  magistrate  by  the  respondent, 
and  such  certificate  snowed  that  the  sample  sub- 
mitted to  the  analyst  was  deficient  in  butter  fat 
to  the  extent  of  12  per  cent. 

The  appellant  did  not  require  that  the  analyst 
should  be  called  as  a  witness. 

The  appellant's  solicitor  called  for  the  produc- 
tion of  the  third  sample,  whion  was  not  then  in 
court,  but  was  subsequently  produced. 

Upon  that  sample  being  produced  it  appeared 
that  the  cork  had  been  partly  forced  out  of  the 
bottle  owing  to  the  fermentation  of  the  milk,  and 
part  of  the  contents  of  the  bottle  had  escaped. 
The  cork  had  not  been  secured  in  the  bottle  by 
8 t ring  or  other  ligature. 

The  appellant's  solicitor  thereupon  contended 
that  the  sample  had  not  been  sealed,  or  fastened 
up,  or  retained  in  accordance  with  the  provisions 
of  sect.  14  of  the  Sale  of  Food  and  Drugs  Act 
1875,  and  that  no  conviction  could  therefore  follow. 

The  magistrate  overruled  the  objection,  and,  at 
the  request  of  the  appellant,  the  bottle  was  duly 
sent  to  the  Commissioners  of  Inland  Revenue  for 
analysis,  and  the  case  was  adjourned  for  their 
report. 

At  the  adjourned  hearing  of  the  complaint 
on  the  9th  June  1905,  a  letter  from  the  com- 
missioners was  produced  in  which  it  was  stated 
that  an  examination  of  the  bottle  showed  that 
the  cork  was  loose  and  portions  of  fat  and  dried 
milk  were  adhering  to  the  outside  of  the  bottle 
and  the  paper  wrapper,  and  that  under  those  cir- 
cumstances a  satisfactory  examination  of  the  milk 
was  not  possible,  and  that  the  analysis  could  not 
therefore  be  carried  out  by  the  department.  A 
copy  of  this  letter  was  attached  to  this  case. 

The  appellant's  solicitor  thereupon  contended 
that  when  (as  in  this  case)  a  request  had  been 
made  for  the  analysis  of  the  third  sample,  such 
analysis  was  a  condition  precedent  that  must  be 
fulfilled  before  the  magistrate  could  convict. 
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The  appellant  did  not  give  or  tender  any 
evidence,  and  the  magistrate  was  satisfied  ana 
found  as  facts  that  the  milk  sold  by  Broad  as 
aforesaid  was  milk  from  which  a  portion  of  the 
-cream  had  been  removed,  and  that  such  milk  had 
been  sold  as  new  milk — that  is  to  say,  as  milk 
from  which  no  cream  had  been  removed  without 
disclosure  being  made  of  the  abstraction.  He 
accordingly  convicted  the  appellant  of  the 
-offence. 

After  the  conviction  the  magistate  was  informed 
that  the  appellant  had  been  three  times  convicted 
for  similar  offences. 

The  appellant's  solicitor  having  declined  to 
admit  any  previous  conviction,  an  officer  of  the  court 
produced:  the  register  of  the  court  kept  in  accord- 
ance with  the  provisions  of  sect.  22  of  the  Summary 
Jurisdiction  Act  1879.  Such  register  contained 
•entries  of  three  previous  convictions  of  a  person 
named  Alfred  Suckling  for  offences  against  the 
Sale  of  Food  and  Drugs  Act  1875,  and  the  respon- 
dent stated  that  he  had  been  present  at  each  of 
the  convictions,  and  that  the  appellant  was  the 
person  who  had  been  convicted  on  each  occasion. 

The  magistrate  found  the  appellant  guilty  of 
the  offence  charged  after  a  previous  conviction 
for  a  similar  offence,  and  inflicted  upon  him  the 
higher  penalty  provided  for  persons  guilty  of  a 
second  or  subsequent  offence — namely,  a  fine  of 
40Z.  and  101. 10a.  costs. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Was  the  magistrate  right  in  convicting 
the  appellant  of  the  offence  notwithstanding  the 
absence  of  analysis  bv  the  Commissioners  of 
Inland  Revenue  ?  (2)  Was  the  fact  that  the  bottle 
•containing  the  sample  retained  by  the  inspector 
and  produced  at  the  hearing  had  not  been  so 
eealed  or  fastened  up  as  to  prevent  the  cork 
being  forced  out  and  part  of  the  contents  of  the 
bottle  escaping  fatal  to  a  conviction  ? 

The  letter  from  the  Commissioners  of  Inland 
Revenue,  referred  to  in  the  case,  was  as  follows : 

Government  Laboratory,  Clement's  -  inn  -  passage, 
Strand,  London,  W.C.,  27th  May  1905.— Sir,—- The 
sample  of  milk  "No.  22,  Borough  of  Paddington," 
referred  to  in  your  letter  of  the  26th  inst.,  has  been 
delivered  here,  together  with  the  original  wrapper  of 
the  bottle.  An  examination  of  the  bottle  shows,  how- 
ever, that  the  oork  is  loose  and  portions  of  fat  and  dried 
milk  are  adhering  to  the  outside  of  the  bottle  and  the 
paper  wrapper.  Under  these  circumstances  a  satis- 
factory examination  of  the  milk  is  not  possible,  and  the 
analysis  cannot  therefore  be  carried  out  by  this  depart- 
ment. The  bottle  and  wrapper,  and  also  the  fee,  are 
returned  by  your  messenger. — (Signed)  C.  H.  Burt. — 
The  Chief  Clerk,  Marylebone  Police  Court. 

The  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Yict.  c.  63)  provides : 

Sect.  9.  No  person  shall,  with  the  intent  that  the 
same  may  be  sold  in  its  altered  state  without  notice, 
abstract  from  an  article  of  food  any  part  of  it  so  as  to 
affect  injuriously  its  quality,  substance,  or  nature,  and 
no  person  shall  sell  any  article  so  altered  without  making 
disclosure  of  the  alteration,  under  a  penalty  in  each  case 
not  exceeding  twenty  pounds. 

Sect.  14.  The  person  purchasing  any  artiole  with  the 
intention  of  submitting  the  same  to  analysis  shall,  after 
the  purchase  shall  have  been  completed,  forthwith 
notify  to  the  seller  or  his  agent  selling  the  article  his 
intention  to  have  the  same  analysed  by  the  public 
analyst,  and  shall  offer  to  divide  the  artiole  into  three 
parts  to  be  then  and  there  separated,  and  eaoh  part  to 
be  marked  and  sealed  or  fastened  up  in  such  manner  as 
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its  nature  will  permit,  and  shall,  if  required  to  do  so, 
proceed  accordingly,  and  shall  deliver  one  of  the  parts 
to  the  seller  or  his  agent.  He  shall  afterwards  retain 
one  of  the  said  parts  for  future  comparison,  and  submit 
the  third  part,  if  he  deems  it  right  to  have  the  artiole 
analysed,  to  the  analyst. 

Seot.  21.  At  the  hearing  of  the  information  in  such 
proceeding  the  production  of  the  certificate  of  the 
analyst  shall  be  sufficient  evidence  of  the  facts  therein 
stated,  unless  the  defendant  shall  require  that  the 
analyst  shall  be  called  as  a  witness,  and  the  parts  of 
the  articles  retained  by  the  person  who  purchased  the 
artiole  shall  be  produoed;  and  the  defendant  may,  if  he 
think  fit,  tender  himself  and  his  wife  to  be  examined  on 
his  behalf,  and  he  or  she  shall,  if  he  so  desire,  be 
examined  accordingly. 

Seot.  22.  The  justices  before  whom  any  complaint 
may  be  made,  or  the  court  before  whom  any  appeal  may 
be  heard,  under  this  Aot  may,  upon  the  request  of  either 
party  in  their  discretion,  cause  any  artiole  of  food  or 
drug  to  be  sent  to  the  Commissioners  of  Inland  Revenue, 
who  shall  thereupon  direct  the  chemical  officers  of  their 
department  at  Somerset  House  to  make  the  analysis, 
and  give  a  certificate  to  such  justices  of  the  result  of 
the  analysis ;  and  the  expense  of  such  analysis  shall  be 
paid  by  the  complainant  or  the  defendant  as  the  justices 
may  by  order  direct. 

The  Sale  of  Food  and  Drugs  Act  1899  (62  &  63 
Vict  c.  51)  provides  : 

Sect.  21.  The  jostioes  or  oourt  referred  to  in  section 
twenty-two  of  the  Sale  of  Food  and  Drugs  Aot  1875 
shall  on  the  request  of  either  party  under  that  section 
cause  an  artiole  of  food  or  drug  to  be  sent  to  the  Com- 
missioners of  Inland  Revenue  for  analysis,  and  may,  if 
they  think  fit,  do  so  without  any  such  request. 

Clarke  Hall  for  the  appellant.— Sect.  14  of  the 
Act  of  1875  shows  what  is  to  be  done  with  the 
three  samples,  and  it  is  with  respect  to  what  is 
described  as  the  third  sample  that  the  present 
question  arises.  Seot.  21  of  the  Act  of  1875  says 
that  the  parts  of  the  article  retained  by  the  person 
purchasing — that  is,  retained  under  sect.  14— 
"  shall  be  produoed  "  at  the  hearing  of  the  infor- 
mation ;  and  seot.  22  says  that  the  justices  may. 
on  the  request  of  either  party,  cause  any  article  of 
food  or  drug  to  be  sent  to  Somerset  House  for 
the  purpose  of  analysis,  and  the  Commissioners 
of  Inland  Revenue  shall  thereupon  direct  their 
officers  to  make  an  analysis  and  give  a  certificate 
to  the  justices  of  the  result  of  their  analysis. 
Under  this  section  it  was  discretionary  for  the 
justices  to  send  the  artiole  to  the  Commissioners 
of  Inland  Revenue  for  analysis ;  but  this  section 
was  amended  by  sect.  21  of  the  Sale  of  Food  and 
Drugs  Act  1899  which  made  it  obligatory  upon 
the  justices,  upon  the  request  of  either  party,  to 
send  the  article  to  the  Commissioners  of  Inland 
Revenue  for  analysis.  In  the  present  case  a 
request  had  been  made  by  the  appellant  for 
an  analysis  of  the  third  sample  by  the  Commis- 
sioners of  Inland  Revenue,  but  the  result  of  that 
analysis  was  not  produced  at  the  hearing.  The 
provisions  contained  in  sects.  14, 21,  and  22  of  the 
Act  of  1875  are  conditions  precedent  which  must 
be  fulfilled  before  a  conviction  can  take  place. 
The  Act  says  that  the  third  portion  must  be 
retained  and  must  be  capable  of  being  submitted 
to  analysis  at  Somerset  House ;  but  that  has  not 
been  the  case  here.  In  the  case  of  Hutchison  v. 
Stevenson  (4  F.  Just  Cas.  69)  decided  in  1902  by 
the  Court  of  Justiciary  in  Scotland,  it  was  held 
that  where  the  third  sample,  which  was  a  bottle 
of  milk  as  in  the  present  case,  had  been  acci- 
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dentally  lost  by  the  bursting  of  the  bottle,  there 
could  not  be  a  conviction.  The  court  (the  Lord 
Justice-Clerk,  Lord  M'Laren,  and  Lord  Stor- 
month.  Darling)  held  that  the  objection  that  the 
third  sample  could  not  be  produced  in  court  was 
fatal  to  the  conviction,  although  the  bursting  of 
the  bottle  was  accidental.  The  Lord  Justice 
Clerk  said  (at  p.  72) :  "  Now,  the  Act  expressly 
enacts  that  this  third  portion  is  to  be  produced 
at  the  trial,  and  the  object  and  purpose  of  that  is 
plainly  to  show  that  there  is  still  a  sealed  sample 
of  the  milk  which  had  been  purchased,  so  that 
this  sealed  sample  may  be  appealed  to  if  any 
doubt  or  difficulty  should  be  raised  either  by  the 
prosecution  or  by  the  accused  as  to  what  had  been 
done  with  the  other  samples.  The  statute  further 
enacts  that  if  the  accused  so  desires  it  he  is 
entitled  to  have  this  third  sample  sent  to  Somerset 
House  for  analysis  by  the  Government  analyst 
there,  so  that  his  analysis  may  be  produced  in 
evidence  at  the  trial.  That  in  this  case  became 
impossible,  because  the  third  sample  which  was 
retained  by  the  purchaser  had  ceased  to  exist 
before  the  trial.  The  prosecutor  contended  that 
although  this  sample  had  ceased  to  exist  he, 
nevertheless,  was  entitled  to  a  conviction  if  he 
could  prove  by  competent  evidence  that  the  milk 
was  not  of  the  quality  which  the  purchaser  was 
entitled  to  get.  I  cannot  agree  with  that  conten- 
tion." That  applies  precisely  to  this  case;  and 
in  Lovcery  v.  HaUard  (22  Times  L.  Rep.  186)  the 
court  held  that  although  it  was  not  necessary 
that,  each  of  the  three  parts  should  be  exactly 
equal,  it  was  necessary  that  each  of  the  three 
parts  should  be  sufficient  to  afford  an  analysis. 
In  this  case  these  conditions  precedent  have  not 
been  complied  with,  and  the  conviction  ought  to 
be  quashed. 

Betkune  {R.  Cunningham  Glen  with  him)  for 
the  respondent. — The  objection  taken  is  a  tech- 
nical one  and  is  met  by  the  fact  that  in  this  case 
the  respondent  has  technically  complied  with  all 
the  requirements  of  the  Act.  The  appellant 
never  took  any  objection  to  the  analysis  and  has 
never  said  that  it  was  wrong.  He  could  under 
sect.  21  have  questioned  the  correctness  of  the 
analyst's  certificate  and  have  required  the  analyst 
to  be  called,  but  he  did  not  do  so ;  and  the  fact 
that  the  third  sample  was  not  sent  sooner  to 
Somerset  House  was  the  appellant's  own  fault. 
The  object  of  the  Act  is  clear  that  there  should 
be  an  opportunity  of  testing  the  analysis,  and  if 
a  defendant  questions  the  result  of  the  analysis, 
then  he  is  to  have  an  opportunity  of  doing  so ; 
but  the  defendant  in  this  case  cannot  take  advan- 
tage of  his  own  delay  in  postponing  the  request 
for  an  analysis  until  it  is  too  late.  In  the  Scotch 
case  of  Hutchison  v.  Stevenson  (ubi  sup,)  the 
court  seem  to  have  thought  that  the  Act  required 
the  third  sample  to  be  sent  to  Somerset  House 
for  analysis.  That,  however,  is  not  so,  as  all  the 
section  dealing  with  that  point  (sect.  21  of  the 
Act  of  1899)  say 8  is  that  the  justices  shall  cause 
"  an  article  of  food  or  drug "  to  be  sent  to  the 
Commissioners  of  Inland  Itevenue  for  analysis. 
The  portion  of  the  article  sent  to  the  commis- 
sioners, therefore,  need  not  be  the  third  portion 
retained  by  the  purchaser.  This  court  therefore 
ought  not  to  follow  that  case.  In  the  findings  of 
the  case  the  magistrate  has  found  that,  apart  from 
any  question  of  analysis,  this  was  milk  fr:>m 
which    the   cream   had   been   abstracted.     The 


respondent  has  strictly  complied  with  all  the 
requirements  of  the  Act,  and  it  would  be  a  strong' 
thing  to  say  that  the  defendant  ought  to  escape 
conviction  simply  because,  through  no  fault  of 
the  purchaser  but  in  consequence  of  something 
inherent  in  the  nature  of  the  article,  the  third 
sample  could  not  be  analysed. 

Clarke  Hall  in  reply. 

Ridley,  J. — In  this  case  the  appellant  has  beenf 
convicted  under  sect.  9  of  the  Sale  of  Food  and 
Drags  Act  1875.  The  main  point  that  is  now 
raised  on  his  behalf  is  that  there  was  not  pro* 
duced  and  sent  to  Somerset  House  in  a  state 
fit  for  analysis  the  third  part  which  had  bean 
taken  and  retained  by  the  purchaser  as  required 
by  sect.  14  of  that  Act.  That  section  require* 
that  the  article  is  to  be  divided  into  three  parte 
to  be  then  and  there  separated,  and  that  each- 
part  is  to  be  marked  and  sealed  or  fastened  up  in 
such  manner  as  its  nature  will  permit,  and  that 
the  purchaser  shall,  if  reauired  so  to  do,  deliver 
one  of  the  parts  to  the  seller  or  his  agent.  Then 
the  purchaser  is  afterwards  to  retain  one  of  the 
parts  for  future  comparison,  and  he  is  to  submit 
the  third  part,  if  he  deems  it  right  to  have  the 
article  analysed,  to  the  analyst.  In  this  parti- 
cular instance  thai  was  complied  with,  subject  to 
the  observations  that  I  shall  make  further  on.  In 
the  result,  when  the  case  was  before  the  magis- 
trate, it  turned  out  that  although  the  sample 
sent  to  the  analyst  had  been  analysed,  and, 
it  was  admitted,  had  been  produced,  yet  the 
other  part  which  had  been  retained  and  kept 
in  his  possession  by  the  respondent,  was  in 
such  a  condition  that  it  could  not  be  analysed 
at  Somerset  House.  The  facts  were  theee :  Upon 
the  sample  being  produced  it  appeared  that  the 
cork  had  been  partly  forced  out  of  the  bottle 
owing  to  the  fermentation  of  the  milk,  and  part 
of  the  contents  of  the  bottle  had  escaped,  owing 
to  the  cork  not  having  been  £  ecu  red  in  the  bottle. 
It  was,  however,  submitted  to  the  authorities  at 
Somerset  House,  and  in  the  letter  which  relafcee 
to  the  subject  they  said  that  the  sample  had  been 
delivered  with  the  original  wrapper,  and  that  an 
examination  of  the  bottle  showed*  that  the  cork? 
had  become  loose  and  that  portions  of  fat  and 
dried  milk  were  adhering  to  the  outside  of  the 
bottle  and  paper  wrapper.  Then  the  letter  went 
on  to  say  that  in  those  circumstances  a  satis* 
factory  examination  of  the  milk  was  not  possible 
and  that  the  analysis  could  not  be  carried  oat  by 
the  department.  The  magistrate  convicted  the 
appellant,  and  the  point  now  taken  on  behalf 
of  the  appellant  is  that  the  Act  requires  not  only 
the  production  of  the  third  part  which  is  left 
in  the  custody  of  the  inspector,  but  also  that  it 
should  be  sent  to  Somerset  House  and  analysed. 
In  support  of  that  contention  the  case  of  Hutchi- 
son v.  Stevenson  {ubi  sup.),  which  was  decided  in 
1902  by  the  Court  of  Justiciary  in  Scotland  has- 
been  quoted.  In  that  case,  which  was  a  similar 
case  to  the  present,  it  appeared  that  upon  the 
samples  being  called  for  the  respondent  stated 
that  the  bottle  containing  the  sample  in  question 
had  burst  some  days  before,  and  therefore  it 
not  produced  at  all.  The  court  said  that  it 
a  condition  precedent  to  the  conviction  in  the  < 
which  had  been  obtained  that  the  sample  should 
be  produced.  It  appears  to  me  that,  so  far  as 
that  goes,  that  does  follow  from  sect.  21  of  the 
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Act  of  1875,  which  states  that  the  parts  of  the 
articles  retained  by  the  person  who  purchased  the 
article  shall  be  produced,  but  in  this  instance 
what  has  happened  is,  not  that  the  sample  was 
not  produced,  but  that  it  was  produced  but  found 
not  to  be  in  a  sufficiently  competent  state  to 
furnish  an  analysis  and  to  be  in  such  a  condition 
that  the  authorities  at  Somerset  House  could  not 
make  a  report  upon  it.    In  the  reasoning  of  the 
judgment  in  Hutchison  v.  Stevenson  (ubi  sup.),  it 
does  appear  that  the  court  did  not  take  the  dis- 
tinction which  is  commending  itself  to  this  court 
in  the  present  case ;  because,  for  instance,  in  the 
Judgment  of  the  Lord  Justice-Clerk  this  sen- 
tence appears :  "  The  statute  further  enacts  that 
if  the  accused  so  desires  it  he  is  entitled  to  have 
this  third  sample  sent  to  Somerset  House  for 
analysis  by  the  Government  analyst   there,  so 
that  his  analysis  may  be  produced  in  evidence  at 
the  trial.    That,  in  this  case,  became  impossible, 
because  the  third  sample  which  was  retained  by 
the  purchaser  had  ceased  to  exist  before  the  trial." 
That  is  true  here;  it  had  not  ceased  to  exist,  but 
it  had  got  into  such  a  condition  that  it  could  not 
be  examined  at  Somerset  House.    In  that  case 
the  third  sample  was  not  even  produced ;  in  this 
que  it  has  been  produced.    I  think  that  the  pro- 
bability is  that  this  point  which  it  was  necessary 
to  raise  in  this  case  was  not  present  to  the  mind 
of  the  learned  judge  who  gave  that  decision.    It 
does,  however,  seem  to  me,  upon  looking  at  this 
Act,  that  although,  as  I  have  said,  seot.  21  says 
that  this  part  of  the  article  shall  be  produced,  there 
is  nowhere  a  provision  which  says  that  the  analysis 
of  it  made  at  Somerset  House  shall  be  produced 
at  the  trial  before  the  justices  before  they  can 
proceed  to  a  conviction.    There  is,  indeed,  in 
sAct.   21  of  the  Sale  of  Food  and  Drugs  Act 
1899   a  provision    that   the   justices   or   court 
referred  to  in  sect  22  of  the  Act  of  1875  shall, 
on  the  request  of  either  paity  under  that  section, 
cause  the  article  of  food  to  be  sent  to  the  Com- 
missioners of  Inland  Revenue  for  analysis,  and 
may,  if  they  think  fit,  do  so  without  any  such 
request ;  but  I  do  not  find  that  that  section  says 
it  is  to  be  the  third  sample  which  is  to  be  so  sent 
to  the  commissioners.    That   seems  to    be   an 
additional  provision  put  in  for  the  protection  of 
the  person  who  has  sold  the  article.    With  that  I 
agree,  but  the  section  does  not  say  that  it  is  to 
be  that  third  part  the  production  of  which  is 
required  by  seot.  21  of  the  earlier  Aot  of  1875. 
It  is  argued  on  behalf  of  the  appellant  that  it 
is  so,  because  of  the  concluding  paragraph  of 
sect.  14  of  the  Act  of  1875,  which  says .-  "  He 
shall  afterwards  retain  one  of  the  said  parts  for 
iuture  comparison,  and  submit  the  third  part,  if 
he  deems  it  right  to  have  the  article  analysed,  to 
the  analyst."    That  contention  of  the  appellant 
does  not  seem  to  me  to  follow  from  that  provi- 
sion.   The  section  does  not  say  there  that  the 
third  part  which  is  to  be  retained  in  the  pur- 
chaser s  possession  is  to  be  in  any  way  identi- 
fied.   It  does  not  identify  that  third  part  in  such 
a  way  so  that  one  can  say  that  when  sect.  21  of 
the  Act  of  1899  refers  to  an  article  of  food  or  a 
drug  being  sent  to  the  Commissioners  of  Inland 
Revenue,   it   necessarily   refers    to   that   third 
portion.    Even  if  the  section  did  refer  to  that 
third  portion,  it  does  not  seem  to  me  to  follow 
that  in  the  event  which  has  happened  in  this 
-namely,  that  upon  its  production  it  was 


found  impossible  to  have  it  analysed  at  Somerset 
House — that  occurrence,   assuming    it    to  have 
taken  place  without  the  negligence  of  the  respon- 
dent in  this  case,  and   not  having  been  caused 
by  him,  should  necessarily  avoid  all  the  steps 
which  had  been  properly  taken  in  the  proceed- 
ings.   It  is  contended  that  it  would  be  a  strong 
thing  to  say  that,  if  all  that  has  been  done  has 
been  done  properly,  and  without  default  of  other 
persons,  the  third  portion  of  the  article  has  got 
spoilt  owing  to  its   natural    decomposition   or 
fermentation,  therefore  the  person,  who  ought 
upon  the  merits  to  be  convicted,  should  escape. 
On  the  other  hand,  it  is  said  that  if  there  be 
some  statutory  provision  or  some  condition  pre- 
cedent to   the   conviction,  we  ought  clearly  to 
see  that  it  has   been  complied  with.    In  order 
to  show  that  that  is  the  case,  further  authority 
has  been  referred  to  by  counsel  for  the  appellant 
— namely,  the  oase  of  Lowery  v.  Hallard  (ubi 
sup.),  to   which   I   myself  was  a  party;  but  in 
that  case  we  were  only  dealing  with  the  outside 
of  the  sample — if  I   may  use  that  expression — 
that  is,  the  taking  of  it ;  and  what  was  intended 
to  be  conveyed  by  the  court  was  that  when  the 
samples  were  taken,  although  the  parts   were 
not  necessarily  to  be  taken  in  mathematically 
equal  proportions,    they   were  to  be    taken  in 
proportions     which     enabled    an     analysis    of 
each    aample    so    taken    to    be   made.    I    do 
not  see   how  that  case  bears   upon   this  ques- 
tion, which  is,  What  is  to  be  the  result  in  the 
event  which  has  subsequently  happened  in  this 
case,  by  natural  or  partly  natural  causes  it  may  be, 
of  one  of  the  samples  becoming  unavailable  ?    In 
this  particular  case,  if  that  were  the  only  point  I 
should  think  that  this  conviction  ought  to  stand ; 
but  it  does  not  appear  satisfactorily  upon  the 
evidence  as  to  how  it  came  about  that  this  sample 
did  fail.    In  my  opinion  it  will  be  necessary  that 
the  magistrate  should  go  into  this  matter  and 
see  by  whose  default  it  happened  and  how  it  came 
about  that  this  sample  was  not  available.    The 
evidence  appears  to  b9  satisfactory  so  far  as 
stating   that   all  three   samples   were   literally 
corked  up,  and  were  corked  up  in  the  same  way, 
and  it  may  be  that  they  were  sufficiently  corked 
up,  or  it  may  be,  on  the  other  hand,  that  they 
were  not.    I  think  it  is  necessary  for  us  to  know 
before  we  affirm  this  conviction,  or  come  to  the 
opposite  conclusion,  whether  it  is  a  fact  that  there 
was  anything  wanting  in  the  care  that  was  taken 
by  the  respondent  in  corking  up  this  portion,  or 
whether  the  failure  was  not  from  any  want  of 
care  on  his  part.    In  sect.  14  the  words  are  "  to 
be  marked  and  sealed  or  fastened  up  in  such 
a  manner  as  its  nature  will  permit."    If  that  has 
not  been  done,  and  has  not  oeen  properly  carried 
out  in  this  oase,  then  it  follows  that  what  I  have 
said  as   to  the   conviction  not  being   affirmed 
would  only  apply  because  something  which  is  a 
condition  precedent  has  not  been  observed.    The 
case  is  similar  to  the  case  of  Lowery  v.  Hallard 
(ubi  sup  ),  in  which  we  decided  that  the  samples 
must  be  fairly  equal  so  that  an  analysis  of  each 
of   them  can  be  made.     Therefore  we  should 
require  to  know  in  this  case  whether  the  samples 
have  been  properly  sealed  or  fastened  up  in  suoh 
a  manner  as  the  nature  of  the  article  will  permit. 
If  that  is  the  case  in  this  instance,  then  I  think 
that  the  result  will  follow,  without  prejudice  to  the 
future  hearing,  that  the  conviction  ought  to  be 
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affirmed,  but  if  it  should  turn  out  that  that  has  not 
been  done,  then  I  think  the  contrary  result  would 
follow.  It  is,  therefore,  desirable  that  the  case 
should  be  remitted  to  the  magistrate  for  further 
statement  upon  that  point,  and  to  find  whether 
that  provision  in  sect.  14  has  been  properly  com- 
plied with  in  this  case.  If  he  finds  that  it  has 
been  properly  complied  with  he  may  still  think  it 
proper  to  state  a  case,  and  he  had  better  send  it 
back. 

Dabling,  J.— I  am  of  the  same  opinion.  I 
think  the  magistrate  ought  to  state  exactly  in 
the  case  upon  the  evidence  what  the  offiqer  did 
who  took  the  sample,  and  whether  the  stuff  got 
out  of  the  bottle  because  it  was  insecurely  fastened, 
or  whether  it  got  out  through  the  natural  decom- 
position or  fermentation  of  the  milk. 

Case  remitted  accordingly. 

Solicitors  for  the  appellant,  W.  T.  Bichette  and 
Son. 
Solicitor  for  the  respondent,  John  H.  Hortin. 


March  8  and  9,  1906. 

(Before  Ridley  and  D amino,  JJ.) 

London  and  South- Western  Railway  Com- 
pany (apps.)  v.  Hills  (resp.).  (a) 

Public  health — By-law — Existing  water-closets— 
Repairs — Notice  not  given  to  authority — Public 
Health  (London)  Act  1891  (54  &  55  Vict.  c.  76), 
s.  39. 

By  a  by-law  made  in  pursuance  of  sect.  39  of  the 
Public  Health  (London)  Act  1891;  "Every 
person  who  shall  intend  to  construct  any  water- 
closet  .  .  .  or  to  fit  or  fix  in  or  in  connection 
with  any  water-closet  .  .  .  any  apparatus 
or  any  trap  or  soil  pipe,  shall,  before  executing 
any  such  works,  give  notice  in  writing  to  the 
clerh  of  the  sanitary  authority.*' 

Held,  that  this  by-law  applied  to  a  water-closet 
constructed  before  the  making  of  the  by-law. 

Case  stated  on  a  complaint  preferred  by  the 
respondent  against  the  appellants  for  unlawfully 
fitting  or  fixing  in  connection  with  certain  water- 
closets  an  apparatus  or  trap  without  first  giving 
notice  of  their  intention  to  do  so  to  the  sanitary 
authority,  contrary  to  the  by-laws  of  the  London 
County  Council  made  under  sect.  39  (1)  of  the 
Public  Health  (London)  Act  1891. 

By  sect.  39  of  the  Public  Health  (London)  Act 
1891  it  is  provided  as  follows : 

(1)  The  county  council  shall  make  by-laws  with  respect 
to  water-olosetB,  earth-olosets,  privies,  ashpits,  cesspools, 
and  receptacles  for  dung,  and  the  proper  accessories 
thereof  in  connection  with  buildings  whether  constructed 
before  or  after  the  passing  of  this  Act.  (2)  Every  sani- 
tary authority  shall  make  by-laws  with  respect  to  the 
keeping  of  water-closets  supplied  with  sufficient  water 
for  their  effective  action.  (3)  It  shall  be  the  duty  of 
every  sanitary  authority  to  observe  and  enforce  the  by- 
laws under  this  section,  and  any  directions  given  by  the 
sanitary  authority  under  this  Act  shall  be  in  accordance 
with  the  said  by-laws  and  so  far  as  they  are  not  so  in 
accordance  shall  be  void. 

At  the  hearing  of  the  complaint  the  following 
facts  were  admitted  or  proved  in  evidence : — 

Certain  by-laws  purporting  to  be  made  under 
sect.  39  (1)  of  the  Public  Health  (London)  Act 

(a)  Beported  by  W.  DB.  B.  Herbert,  Esq.,  Bixriiter-at-Law. 


1891  were,  in  June  1893  duly  made  by  the  Loudon 
County  Council  and  confirmed  by  the  Local 
Government  Board. 

By  by-law  5  of  the  by-laws  it  is  provided  at) 

follows : 

A  person  who  shall  newly  fit  or  fix  any  apparatus  is* 
connection  with  any  existing  water-closet  shall,  as» 
regards  snob  apparatus  and  its  connection  with  any  soil 
pipe  or  drain,  oomply  with  snoh  of  the  requirements  of 
the  foregoing  by-lawB  as  would  be  applicable  to  the* 
apparatus  so  fitted  or  fixed  if  the  water-closet  were 
being  newly  constructed. 

By  by-law  14  of  the  by-laws  it  is  provided  as 
follows : 

Every  person  who  shall  intend  to  ooastmot  any  water* 
closet,  earth-closet,  or  privy,  or  to  fit  or  fix  in  or  in. 
connection  with  any  water-closet,  earth-closet,  or  privy 
any  apparatus  or  any  trap  or  soil  pips,  shall,  before 
executing  any  snoh  works,  give  notice  in  writing  to  the* 
clerk  of  the  sanitary  authority. 

Earlsfield  Station  is  a  station  on  the  appel- 
lants' system  of  railways  which  was  erected  in 
or  about  the  year  1884,  and  is  within  the  district 
of  which  the  council  of  the  metropolitan  borough 
of  Wandsworth  are  the  sanitary  authority. 

When  the  station  premises  were  erected, 
certain  water-closets  were  constructed  thereat^ 
and  the  appellants  in  or  about  Feb.  1905,  when 
painting  and  repairing  their  station  premises* 
finding  that  the  pans  and  traps  of  two  of  the 
water-closets  required  renewal  owing  to  the  ordi- 
nary wear  and  tear  thereof,  removed  the  same* 
and  refitted  or  fixed  two  new  pans  and  traps  in, 
connection  with  the  water-closets. 

In  carrying  out  the  work  the  appellants  com* 
plied  with  by-law  3  of  the  by-laws,  which  relates 
to  the  furnishing  and  fixing  of  water-closets. 

It  was  contended  on  behalf  of  the  appellants 
that  by-law  14  of  the  by-laws  did  not  apply  to 
such  a  case  of  renewal  or  repair  of  the  appa- 
ratus of  an  existing  closet  as  that  above  referred 
to,  and  that,  reading  the  by-law  as  a  whole,  by- 
law 14  applied  only  where  a  person  intends  to 
construct  a  new  water-closet,  or  to  fit  or  fix  in 
connection  with  such  a  water-closet  any  appa- 
ratus, trap,  or  soil  pipe,  and  had  no  application 
to  the  newly  fitting  and  fixing  of  any  apparatus 
in  connection  with  any  existing  water-closet* 
and  that  the  true  effect  of  by-law  5  of  the  by- 
laws was  to  exclude  such  a  case  from  the  opera- 
tion of  by-law  14  requiring  the  giving  of  notice 
before  executing  any  work. 

It  was  contended  on  behalf  of  the  respondents 
that  by-law  14  applied  to  every  case  where  a 
person  intended  to  fit  or  fix  in  connection  with 
any  water-closet  any  apparatus,  or  any  trap,  at 
soil  pipe. 

The  magistrate  was  of  opinion  that  the  conten- 
tion of  the  respondent  was  good  in  law,  and 
accordingly  convicted  the  appellants. 

Avory,  K.C.  and  Courthope-Munroe  for  the 
appellants. 

S.  Mayer  for  the  respondent. 

Ridley,  J. — In  this  case  the  appeal  is  against 
the  decision  of  the  magistrate,  who  has  convicted 
the  appellants  under  by-law  14  made  by  the 
Loudon  County  Council  under  the  Public  Health 
Act  (London)  1891.  The  facts,  shortly  stated,  are 
that  when  Earlsfield  Station  premises  were  erected 
certain  water-closets  were  constructed  thereat,  an*} 
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that  the  appellants  in  or  about  Feb.  1905,  when 
painting  and  repairing  the  station  premises,  find- 
ing that  the  pans  and  traps  of  two  of  the  water- 
closets  required  renewal  owing  to  the  ordinary 
wear  and  tear  thereof,  removed  the  same  and 
refitted  or  fixed  two  new  pans  and  traps  in  con- 
nection with  the  water-closets,  and  that  in  carrying 
ont  the  work  the  appellants  complied  with  by- 
law 3  of  the  by-laws.     What  they  nave  been  con- 
victed  of   is   not   having   given  notice   to  tlie 
authorities    before   proceeding    to   make   these 
alterations,  and  the  question  is  whether  by-law  14 
applies  to  a  case  like  the  present,  where   the 
water-closet  to  which  the  new  apparatus  has  to  be 
fixed  was  an  old  water-closet,  or  whether  it  only 
applied  to  a  new  construction  of  a  water-closet. 
N ow,  the  question  is  a  little  bit  difficult  to  decide 
upon  these  by-laws,  which  are  a  little  conflicting, 
if  I  may  say  so,  in  appearance  st  all  events,  and 
have  given  me  a  little  trouble  to  make  them  out. 
1  think  I  clearly  understand  the  effect  of  the  first 
three  by-laws.    The  1st  by-law  contains  the  word 
"  hereafter,"  by  which  it  may  be  distinguished 
from  all  the  others.    It  says .-  "  Every  person  who 
shall  hereafter  construct  a  water-closet  or  earth- 
closet  in  connection  with  a  building,  shall  con- 
struct" it  in  a  particular  way.    That  is,  as  has 
been  stated,  clearly  dealing  with  water-closets  to 
be  put  up  in  connection  with  buildings  which  may 
be  erected  hereafter.  The  2nd  by-law  does  not  con- 
tain the  word  "  hereafter,"  but  it  makes  a  general 
provision   that   persons    who   construct   water- 
closets  in  connection  with  buildings  shall  make 
them  with  special  provisions  as  to  windows  and 
open   spaces   connected  therewith.     The  third 
provides  that  they  are  to  be  made  with  certain 
apparatus,  pipes,  and  so  forth.     Now,  I  think 
that  these  first  three  by-laws  apply  only  to  new 
water-closets — water-closets  to  be  constructed  in 
the  future.     That  seems  necessarily  to  follow 
from  the  5th  by-law.    The  4th  by-law  appears  to 
have  been  repealed.    The  5th  by-law  says :  "  A 
person  who  shall  newly  fit  or  fix  any  apparatus 
in    connection   with   any   existing  water-closet 
shall,  as  regards  such  apparatus  and  its  connec- 
tion with  any  soil  pipe  or  drain,  comply  with 
such  of  the  requirements  of  the  foregoing  by- 
lawB   as  would  be  applicable  to  the  apparatus 
so    fitted    or    fixed   if    the   water-closet   were 
being  newly  constructed."    Therefore  in  respect 
of  an  existing  water-closet  you  must,  in  putting 
new  apparatus  in   connection  with   it,    repairs 
and  so  on,  in  places  in  which  new  parts  or  pieces 
of  apparatus    are  required,  so  far   as  possible 
comply  with  the  requirements  made  as  to  new 
water-closets.    Now,  the  magistrate  has  found 
that  the  appellants  had  complied,  so  far  as  that 
by-law  iB   concerned,  so  far  as  they  could  with 
the  requirements  of  the  previous  by-laws,  but 
the  14th  by-law  is   the   one  upon  which   this 
question  arises,  and  which  is  certainly  somewhat 
ambiguous.    I  think  one  might,  without  doing 
great  violence  to  the  letter,  construe  it  either 
way :  "  Every  person  who  shall  intend  to  construct 
any  water-closet,  earth- closet,  or  privy,  or  to  fit 
or  fix  in  or  in  connection  with  any  water-closet 
earth-closet,  or  privy  any  apparatus  or  any  trap 
or  soil  pipe,  shall,  before  executing  any  workd, 
give  notice  in  writing  to  the  clerk  of  the  sanitary 
authority."    Now,  you  may  read  that  as  meaning 
any  water-closet,  placing  emphasis  on  the  word 
*  any  "—any  water-closet  new -or  old,  earth-closet 


or  privy,  or  to  fit  or  fix  in  or  in  connection  with 
any  water-closet  old  or  new ;  or  you  may  say  that 
it  Bhould  be  read:   "Every  person   who   shall 
intend  to  construct  any  water-closet,  or  to  fit  or 
fix  in  or  in  connection  with  any  such  water- 
closet."     Mr.  Avory    contends   that   the   word 
"  such "  ought  to  be  read  in  them,  and  that* 
when  the  rule  refers  to  a  person  fixing  in  con- 
nection with  any  water-closet  any  trap  or  soil 
pipe  or  other  apparatus,  it  only  means  persons- 
who  are  doing  it  with  respect  to  new  water- 
closets,  "  any  such  water-closet "  as  appears  to  be* 
dealt  with  in  the  1st  clause.    I  think,  in  order 
to  read  the  words  in  the  latter  sense,  the  word 
"  such  "  ought  to  be  there.    Whilst  it  is  true  that 
"  every  person  who  shall  intend  to  construct  any 
water-closet,  earth-closet,  or  privy"  are  words 
which  seem  to  make  it  necessary  that  it  Bhall  be* 
a  new  one,  when  you  come  to  the  latter  words 
"or  to  fit  or  fix  in  or  in  connection  with  any 
water-closet "  that  is  more  probably  to  be  read  as- 
including  both  new  and  old.    There  is  no  reason 
why  it  should  not.    The  question  simply  is,  Is 
it  or  is  it  not  probable  that  the  intention  was 
that  when  an  apparatus  is  to  be  fitted  to  an. 
old  water-closet  there  should  be  a  notice  sent 
to  the  local  authority  P    I  can  understand  the 
argument  raised  by  Mr.  Avory  as  to  the  great 
inconvenience  that  might  exist  and  be  caused 
if  the  smallest  alteration  required  in  the  way 
of  repairs  could  not  be  done  without  sending 
notice  to  the  local  authority's  inspector,  a  thing 
which  would  be  of  no  benefit  to  the  occupier, 
and  which   would  simply  increase   the   labour 
of  the  local  authority  for  nothing;  but,  on  the 
other  hand,  if  one  can  see  a  reasonable  way  in 
which  to  construe  the  by-law  which  yet  could  not 
be   productive  of  Buch   inconvenience,  I  think 
that  perhaps  it  ought  to  have  the  preference* 
Now, "  apparatus  "  is  a  word,  perhaps,  of  technical 
meaning.    I  think  that  we  must  trust  people  to 
construe  it  properly.    I  do  believe  that  if  the 
handle  is  out  of  repair  the  apparatus  is  wrong. 
I  do  not  think  that  a  broken  chain  would  be 
sufficient.    You  would  simply  get  a  new  chain* 
On  the  other  hand,  if  you  get  a  piece  of  the  trap 
which  has  to  be  put  in  order,  in  order  to  make* 
the  thing  sanitary,  or  the  pan,  or  the  apparatus 
which  pulls  up  or  puts  into  its  place  the  pan* 
or   the    soil   pipe,    or   the   ventilation  pipe,  if 
they  are  so  far  out  of  order  that  they  are  insani- 
tary, I  think  it  is  not  unreasonable  to  say  that 
it  was  intended  that  the  local  authority  should 
have  notice  before  that  work  is  done  in  order  to 
see  that  it  is  properly  done  for  future  use.    It 
comes  to  this,  therefore,  in  my  view.    I  know 
there  is  this  objection  to  it,  that,  whilst  the  words 
"  every  person  who  shall  intend  to  construct  any 
water-closet "  in  the  first  line  of  by-law  14  mean 
a  new  water-closet,  when  you  come  to  the  same 
words  in  the  second  line  they  refer  to  fitting  the 
apparatus  in  connection  with  one  that  existed 
before.  I  am  aware  of  that,  but  I  think,  upon  the 
whole,  this  is  the  better  construction,  and  one 
must   trust   to  those  who   have  to  administer 
these   rules  to  act  reasonably  in  the  carrying 
of  thorn  out.    I  think,  for  the  reasons  I  have 
given,   that   is   a   better   construction   of    this 
by-law. 

Darling,  J. — The  question  is  whether  by- 
law 14  applies  to  old  water-closets  as  well  as  to 
new  oneB,  and  I  have  come  to  the  conclusion 
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that  when  it  says,  "  Every  person  who  shall  intend 
to  construct  any    water-closet,  earth- closet,  or 
jffivy,  or  to  fit  or  fir  in  or  in  connection  with 
«ny   water-closet,     earth-closet,    or   privy^ 
Apparatus,"  it  applies  to  water-closets  existing  as 
well  as  to  new  ones  which  are  being  made.    That 
toeing  so,  the  by-law  would  apply  to  this  case 
unless  it  is  an  unreasonable  by-law.    This  is  a 
-case  of  new  pans  and  new  traps  being  put,  and 
the    magistrate    has    held    that     the     by-law 
•applies  to    that.    Ic   does   not   follow    that   if 
the    by-law    were    bad    in   part    it    would    be 
toad    altogether,    and    I    think,    eo    far    as    it 
-applies   to  things   of  this  kind — the  pans  and 
traps — it  is  net  an  unreasonable  by-law  when 
it  enacts,  if  you  want  to  put  in   a  new  pan 
or  new  trap  to  an  existing  water-closet,  you  shall 
igive  the  sanitary  authority  notice  of  what  you 
Are  doing.    I  think  it  would  be  unreasonable  if  it 
were  held  to  apply  to  the  doing  of  any  little 
trifling  thing  to  the  apparatus  of  a  water-closet, 
«nd,  if  it  were  held  to  apply  to  the  doing  of  such 
trifles  as  that,  then,  because  it  would  bV  unrea- 
sonable, it  would  be  a  bad  by-law.    If  it  were 
•held  to  apply  so  that  whenever  anybody  wanted 
to  put  up  a  new  handle  or  a  new  piece  ot  chain  or 
anything  of  that  kind  he  had  to  give  notice  to 
the  sanitary  authority,  the  natural  result  would 
toe  that  people  would  allow  their  water- cloBete  to 
get  into  an  insanitary  state  rather  than  be  at  the 
trouble  of  giving  any  notice  at  all,  and,  as  soon 
as  the  court  saw  that  would  be  the  result  of  the 
•construction  of  the  by-law,  the  court  would  say  the 
by-law  was  in  itself  unreasonable,  because  it  was 
•capable  of  bringing  about  such  a  state  of  things 
— that  is  to  say,  producing  insanitary  conditions 
when  it  was  meant  to  produce  sanitary  ones.    So 
far  as  it  applies   to    those   particular  matters' 
which    the    magistrate    has    dealt   with,  I    see 
nothing  unreasonable  in  the  by-law,  and  to  that 
•extent  I  think  that  it  is  a  good  one,  and  there- 
Core  this  conviction  must  be  affirmed. 

Appeal  dismissed. 
Solicitors :  Sam  Bircham ;   W.  W.  Young,  Son, 
and  Ward. 


Quaere,  whether  the  information  could  have  bun 
dismissed  within  sect.  16  of  the  Summary 
Jurisdiction  Act  1879. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondents  under  the 
Factory  and  Workshop  Act  1901  for  that,  they 
being  the  occupiers  of  a  certain  factory,  on  the 
14th  June  1905  a  child  named  Florence  Har- 
greaves  was  employed  in  the  factory  daring  part 
of  the  time  allowed  for  meals  therein. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted : — 

The  appellant  is  one  of  His  Majesty's  inspectors 
of  factories.  The  respondents  are  cotton  manu- 
facturers, and  were  at  all  material  times  the 
occupiers  of  a  cotton- weaving  factory,  the  same 
being  a  factory  within  the  meaning  of  the  Factory 
and  Workshop  Act  1901. 

On  the  14th  June  1905  Florence  Hargreaves 
was  in  the  employment  of  the  respondents  at  the 
factory,  and  was  a  child  within  the  meaning  of 
the  Factory  and  Workshop  Act  1901. 

An  abstract  of  the  Act  was  duly  affixed  in  the 
factory,  and  specified  the  period  of  employment 
and  the  times  allowed  for  meals,  one  of  the  times 
allowed  for  meals  being  from  5.30  to  6  p.m.,  and 
notices  were  also  affixed  in  the  factory  calling  the 
attention  of  the  operatives  to  its  provisions 
against  women,  young  persons,  and  children 
working  during  meal  times. 

On  the  day  in  question  the  machinery  in  the 
shed  or  weaving-room  in  which  the  child  was 
employed  as  a  wearer's  assistant  was  stopped  for 
the  day  at  or  about  5.30  p.m. 

At  5.35  p.m.  on  that  day  the  child  was  in  the 
shed  and  was  engaged  in  cleaning  or  wiping  a 
spindle  forming  part  of  one  of  the  looms.  Each 
loom  has  two  spindles,  and  the  child  was  an 
assistant  or  tenter  at  four  looms. 


Saturday,  March  10, 1906. 

(Before  Ridley  and  Darling,  JJ.) 

Rogers  (app.)  v.  Barlow  and  Son  (reaps.),  (a) 

Factory  and  workshop— Employing  child  in  meal- 
times— Dismissal  of  information—Factory  and 
Workshop  Act  1901  (1  Edw.  7,  c.  22),  s.  141. 

A  child  was  employed  in  a  factory  where  the  meal- 
time  was   from    5.30  to  6  p.m.      Work  was 
stopped  for  the  day  at  5.30,  and  the  child  was 
.employed  after  that  time  in  wiping  the  spindles 
of  a  machine  in  a  room  where  the  under-manager 
^and  several  overlookers  were  present.    Notices 
were  exhibited  calling  attention  to  the  provisions 
of  the  Factory  Acts  against  working  in  meaU 
dimes.     The  justices  dismissed  an  information 
-against    the    masters  for    employing    a    child 
in  mealtime,  on  the  ground  that  they  had  used 
every  possible    means    to    carry  out  the  pro- 
visions of  the  Factory  and  Workshop  Act  190 1. 
Held,  that  it  could  not  be  said  that  the  masters 
had  used  due  diligence  to  enforce  the  Act  within 
sect.  141. 

IA)  Reported  by  W.  db  B.  Hbbbbbt,  Esq.,  Barriiter-ftt-L*w. 


It  is  necessary  for  the  proper  and  safe  worl  w 
of  a  loom  that  the  spindles  should  be  regularly 
cleaned  or  wiped,  and  this  can  only  be  done  when 
the  loom  is  not  in  motion. 

During  the  working  of  the  loom  a  kind  of 
mucus,  being  a  mixture  of  oil  and  dirt,  accumu- 
lates on  the  spindles,  which,  if  not  removed, 
solidifies  and  forms  an  obstruction  to  the  working 
of  the  loom, 

A  spindle  consists  of  a  rod  of  steel  18in.  long 
and  £in.  in  diameter. 

The  under- manager  of  the  factory  and  several 
overlookers,  known  as  "tacklers,"  were  in  the 
room  at  the  time  in  question.  The  appellant 
entered  the  room  at  5.34  p.m.,  and,  after  he  had 
entered,  some  of  the  persons  in  charge  summoned 
the  persons  there  employed  to  quit  the  room,  as 
was  their  practice,  after  the  lapse  of  from  five  to 
ten  minutes  from  the  engine  stopping,  by  loudly 
knocking  with  an  iron  implement  upon  one  oV 
more  of  the  looms  and  shouting. 

It  was  contended  by  the  appellant  that  the 
respondents  had  committed  an  offence  under 
sect.  33  of  the  Factory  and  Workshop  Act 
1901,  inasmuch  as  a  child  was  employed  in 
the  factory  during  part  of  a  time  allowed  for 
meals,  and  he  cited  Prior  v.  Slaithwaite  Spinning 
Company  (78  L.  T.  Rep.  532;  (1898)  1  Q.  B. 
881). 

It  was  contended  on  behalf  of  the  respondents : 
(1)  That  it  was  the  practice  in  all  well-regulated 
cotton- weaving  factories  to  clean  or  wipe  the  loom 
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spindles  after  the  engine  bad  been  stopped  for 
the  day,  and  in  the  time  allowed  for  the  meal- 
time ;  (2)  that,  even  if  a  technical  offence  bad  been 
committed,  the  matter  was  so  trivial  that  the 
justices  ought,  in  their  discretion,  to  dismiss  the 
information ;  bnt  (8)  that,  the  respondents  having 
taken  all  reasonable  steps  to  prevent  snch  work 
being  done  during  mealtimes,  the  child  was  not 
at  the  time  in  question  employed  within  the 
meaning  of  the  Act ;  and  (4)  that  the  prosecution 
was  contrary  to  the  spirit  of  the  Act,  and  an 
abuse  of  its  provisions. 

The  justices  were  of  opinion  that  the  respon- 
dents had  used  every  possible  means  to  carry  out 
the  provisions  of  tne  Factory  and  Workshop  Act 
1901  in  the  matter,  and  they  dismissed  the  infor- 
mation. 

flf.  A.  T.  Bowlatt  for  the  appellant. 

Hartley  for  the  respondents. 

Ridley,  J. — No  doubt  it  is  necessary  to  con- 
sider one  of  the  points  raised  by  this  case- 
namely,  the  question  whether  it  was  of  a  trivial 
nature  or  not ;  but  I  think  that  upon  the  point 
upon  which  the  justices  based  their  decision  there 
can  be  no  doubt  that  they  were  wrong.  It  would 
appear  that  this  child,  Florence  Hargreaves,  was 
wiping  the  spindle,  which  formed  part  of  the  loom 
at  which  she  worked,  at  5.35  p.m.  on  the  day  in 
question.  That  was  in  the  mealtime,  because 
the  mealtime  was  from  5.30  to  6. p.m.,  and  I  think 
it  is  of  little  consequence  that  that  was  the  hour  of 
closing  altogether.  Still,  5.30  to  6  p.m.  was  a  meal- 
time, and  she  was  therefore  cleaning  or  wiping  a 
part  of  the  machinery  within  mealtime,  which  is 
clearly  within  sect.  152  of  the  Factory  and 
Workshop  Act  of  1901,  and  so  an  offence  was 
committed  under  an  Act  of  Parliament.  Now, 
the  justices,  in  dismissing  the  summons,  have 
come  to  this  conclusion ;  they  say  :  "  We  were  of 
opinion  that  the  respondents  had  used  every 
possible  means  to  carry  out  the  provisions  of 
the  Factory  and  Workshop  Act  1901  in  the 
matter  in  question,  and  we  dismissed  the  informa- 
tion." But  that  finding  is  based  upon  the  other 
facts  which  are  stated  in  the  case,  and  it  comes  to 
this,  that  "the  tinder-manager  of  the  said 
factory"  (I  am  now  reading  from  the  case) 
**  and  several  overlookers,  known  as  '  tacklers,' 
were  in  the  said  room  at  the  time  in  question. 
The  appellant  entered  the  said  room  at  5.34  p.m., 
and,  after  he  had  entered,  some  of  the  said  persons 
in  charge  summoned  the  persons  there  employed 
to  quit  the  room,  as  was  their  practice,  after  the 
lapse  of  from  five  to  ten  minutes  from  the  engine 
stopping,  by  loudly  knocking  with  an  iron  imple- 
ment upon  one  or  more  of  the  looms  and 
shouting."  I  do  not  see  how  it  is  possible,  upon 
that  state  of  facts,  to  say  that  the  respondents, 
within  sect.  141,  had  used  due  diligence  to  enforce 
the  execution  of  the  Act.  It  was  not  legal 
that  the  spindle  should  be  cleaned  during 
mealtime,  and  it  was  perfectly  possible  to 
have  the  machine  stopped  for  a  sufficient 
interval  before  the  mealtime  to  enable  the 
spindle  to  be  wiped.  I  assume  it  was  neces- 
sary for  the  proper  conduct  of  the  work  that  the 
spindles  should  be  wiped  before  the  machines 
were  left  standing  for  any  time,  but  when  the 
machines  were  allowed  to  run  to  the  last  minute, 
and  when  it  was  known  that  the  spindles  must 
be_cleaned  before  any  time  elapsed,  I  do  not  see 


how  it  is  possible  to  say  that  the  occupier  of 
the  factory  had  used  due  diligence  to  enforce 
the  Act  when  it  might  have  been  enforced  in  so* 
simple  a  method.  The  contention  which  was  put 
before  the  justices  seems  to  me  also  to  be  incon- 
sistent with  their  finding :  "  It  was  contended  on 
behalf  of  the  respondents  that  it  was  the  practice 
in  all  well-regulated  cotton-weaving  factories 
to  clean  or  wipe  the  loom  spindles  after  the* 
engine  had  stopped  for  the  day,  and  in  the  time* 
allowed  for  the  mealtime."  I  do  not  know 
whether  the  reasons  of  the  justices  were  based 
upon  that  contention,  but,  if  that  be  the  fact  m. 
all  well-regulated  cotton- weaving  factories,  I 
must  say  that  it  is  contrary  to  the  Act  of  Parlia- 
ment. It  is  not  legal  that  the  hands  should  be 
allowed  in  mealtimes  to  clean  or  wipe  the  spindles,, 
which  are  part  of  the  machinery.  I  therefore* 
think  that  this  decision  cannot  be  supported. 
The  other  question  is  one  of  more  difficulty.  I 
do  not  wish  to  say  that  this  was  altogether  a. 
trivial  matter  in  the  face  of  Mr.  Bowlatt's  argu- 
ment, but  what  I  put  to  him  was  very  fair — that 
no  one  could  say  that  this  child,  or  any  childV 
would  be  much  worse  for  putting  off,  until  she 
wiped  the  spindles,  the  time  wlien  she  had  her 
food.  But  I  do  not  think  that  you  can  exactly 
deal  with  the  case  upon  that  basis.  I  do  agree 
that,  sitting  here  in  this  court,  we  ought  to 
remember  that,  although  we  only  hear  one 
instance  of  that  which  is  alleged  against  the 
factory  occupiers,  it  may  be  that  there  is  a  system 
prevailing,  and  that  we  ought  therefore  to  pay; 
attention  to  Mr.  Bowlatt's  contention,  and  say  that 
if  there  is  a  breach  of  the  Act  of  Parliament  there 
ought  to  be  a  conviction.  That  is  my  view  of 
the  case.  I  understand  that  my  brother  Darling 
agrees.  It  has  been  open  to  consideration  whether 
we  ought  not  to  send  the  case  back  to  the  justices* 
to  consider  whether  under  the  section  this  is  not 
a  trivial  offence,  but  I  think  there  is  a  breach  of 
the  Act  of  Parliament,  and,  although*  there  may 
be  only  a  nominal  fine,  still  there  ought  to  be  that 
fine.  We  ought  to  see  that  the  law  is  observed. 
I  further  think  that  the  only  reason  that  the 
summons  was  dismissed  by  the  justices  was  that 
they  thought  the  respondents  had  used  every 
possible  means  to  carry  out  the  provisions  of  the 
Factory  and  Workshop  Act,  and  we  ought  to 
infer  from  that  that  the  matter  was  not  trivial,  or 
shey  would  have  said  so.  I  think  we  ought  to 
tend  the  case  back  with  a  direction  that  there 
should  be  a  conviction. 

Dablino,  J.— -I  am  of  the  same  opinion.    It 

has  been  admitted  that  there  was  a  technical 

offence    here.      From    the    moment   that   was 

admitted,   the    justices    might  have'  done  one 

of    two    things :    they  might   have  imposed  a 

nominal  fine,  or  they  might  nave  taken  advantage 

of  sect.  16  of  the  Summary  Jurisdiction  Act* 

They  did  neither.    They  affected  to  decide  this* 

case  upon  a  ground  which  was  not  open  to  then* 

when  it  was  admitted  that  there  was  a  technical 

offence.    What  they  found  did  not  comply  withr 

the  Act  of  Parliament.  Whether  in  more  of  these 

caseB  they  will  avail  themselves  of  sect.  16  of  the 

Summary  Jurisdiction  Act,  of  course  I  do  not. 

know. 

Case  remitted  to  the  justices. 

Solicitors :  Treasury  Solicitor ;  Rawle,  Johnston, 
and  Co,,  for  Carter  and  Crellin,  Blackburn. 
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April  3  and  6, 1906. 

<Before  Lord  Alverstone.  O.J.,  Darling  and 

Bray,  JJ.) 

Mayor,  &c,  of  Westminster  (apps.) «.  Gordon 
Hotels  Limited  (reaps.),  (a) 

Metropolis —  House  tefuse —  Removal  of— Trade 
refuse  —  Refuse  of  hotels  — -  Public  Health 
(London)  Act  1891  (54  &  55  Fie*,  c.  76),  ss.  30, 
141. 

Aihes  from  the  grates,  sawdust  from  the  kitchen 
floors,  empty  siuce  bottles  and  tins  from  the 
kitchen,  straw  cases  for  bottles,  tea  leaves,  waste 
paper,  egg  shells,  lemon  peel,  dust  from  rooms 
una  staircases,  small  quantities  of  broken 
crockery  and  glass,  being  the  refuse  of  an  hotel, 
is  u house  refuse'9  within  the  meaning  of 
sects,  30  and  141  of  the  Public  Health  (London) 
Act  1891,  and  not  "  trade  refuse.'9 

Case  stated  on  an  information  preferred  by  the 
respondents  against  the  appellants  for  that  the 
appellants,  at  certain  premises  known  as  the 
H6tel  Metropole,  in  the  city  of  Westminster, 
being  the  sanitary  authority  for  the  said  city,  did 
unlawfully  fail  without  reasonable  cause  to 
•comply  with  sect.  30  of  the  Public  Health 
(London)  Act  1891 — that  is  to  say,  the  house 
refuse  not  having  been  removed  from  the  pre* 
fcnises  *t  the  ordinary  period,  and  the  respon- 
dents, the  occupiers  of  the  premises,  haying  on 
the  5th  April  1905  served  on  the  appellants  a 
written  notice  requiring  the  removal  of  such 
Tefuse,  that  the  appellants  did  not  comply  with 
such  notice  within  forty-eight  hours  after  such 
Service,  contrary  to  the  statute. 

The  following  facts  (inter  alia)  were  admitted 
or  proved  at  the  hearing  of  the  information : — 

Up  to  the  27th  Feb.  1905  the  appellants  had 
been  in  the  habit  of  removing  daily  all  refuse 
from  the  hotel. 

On  or  about  the  27th  Feb.  1905  the  appellants, 
having  previously  taken  legal  advice,  and  acting 
in  the  belief  that  the  refuse  which  they  had  been 
in  the  habit  of  removing  as  aforesaid  was  wholly 
or  partly  trade  refuse,  gave  notice  in  writing  to 
the  respondents  that  on  and  after  the  1st  April 
1905  they  would  not  remove  "  trade  refuse  "  from 
the  hotel  except  in  pursuance  of  sect.  33  of  the 
Public  Health  (London)  Act  1891 — that  was  to 
say,  upon  being  required  to  do  so  by  the  respon- 
dents— and  that  they  would  make  a  charge  of 
10a.  a  load  or  portion  of  a  load  of  trade  refuse 
removed  by  them. 

The  refuse  which  the  appellants'  servants 
refused  to  remove  and  which  the  appellants  did 
not  remove  or  cause  to  be  removed  from  the 
respondents' hotel  consisted  of  the  following  items: 
Ashes  from  the  grates,  sawdust  strewn  on  the 
kitchen  floors  for  the  sake  of  cleanliness,  empty 
sauce  bottles  and  preserve  tinB,  being  waste  and 
empty  bottles  and  tins  of  the  sauces  and  various 
comestibles  used  in  the  kitchen,  straw  packing 
eases  for  bottles,  tea  leaves,  waste  paper,  esg 
shells,  lemon  peel,  the  general  dust  from  the 
rooms  and  staircases,  and  from  time  to  time  small 
quantities  of  broken  crockery  ware  and  glass, 
which  latter  formed  no  appreciable  proportion  of 
the  whole  refuse. 

It  was  contended  on  behalf  of  the  appellants 
that  all  the  refuse  of  the  hotel,  the  substantial 

(a)  Reported  by  W.  db  B.  Hsebskt,  Esq.,  Barriater-at-Law. 


constituents  of  which  have  been  enumerated 
above,  was  not  "  house  refuse/'  but  was  "  trade 
refuse"  within  the  meaning  of  the  Public 
Health  (London)  Act  1891,  on  the  ground  that 
it  arose  from  the  carrying  on  of  a  trade  or 
business— viz.,  that  of  hotel  keeping— and  that, 
in  determining  the  question  whether  refuse  is 
"  house  refuse  "  or  "  trade  refuse  "  regard  was 
to  be  had  not  to  its  nature  only,  but  to  its 
source  and  the  manner  in  which  it  was  produced; 
that,  even  if  it  should  be  held  that  the  appellants 
were  wrong  as  to  contention,  the  facts  set 
forth  above  constituted  "  reasonable  cause," 
within  the  meaning  of  sect.  30  (2)  of  the  Act,  for 
not  complying  with  the  section,  and  that  there- 
fore no  offence  had  been  committed  by  the 
appellants;  and  that  it  was  the  duty  of  the 
appellants  under  the  Act  to  remove  free  of  charge 
insanitary  "house  refuse"  only,  and  that 
part  at  least  of  the  refuse  from  the  hotel  was 
trade  refuse  and  not  "house  refuse,"  and 
that  part  of  the  refuse,  even  if  it  was  "  house 
refuse."  was  not  insanitary,  and  that  there  was 
no  obligation  laid  by  the  Act  upon  the  appellants 
to  sort  or  divide  up  the  refuse,  and  that  therefore 
the  appellants  were  entitled  to  refuse  to  remove 
any  of  the  refuse,  and  the  offence  complained  of 
had  not  been  committed  by  them. 

On  behalf  of  the  respondents  it  was  (inter  alia) 
contended  that,  whether  or  not  the  refuse  in 
question  was  house  refuse,  it  was  the  duty  of 
the  appellants  to  remove  it  upon  being  required 
by  the  respondents,  and  that,  if  they  disputed  its 
being  house  refuse,  it  was  for  them  to  have  had 
the  dispute  determined  under  sect.  33  of  the  Act ; 
that  the  refuse  being  of  the  same  character  and 
description  as  that  which  the  appellants  were 
required  to  remove  free  of  charge  from  every  large 
dwelling-house  in  their  district,  although  admit- 
tedly greater  in  a  uantity,  was  house  refuse  within 
the  meaning  of  tne  Act,  and  not  "  trade  refuse  " ; 
that  the  onus  was  upon  the  appellants  of  showing 
that  they  had  reasonable  cause  for  their  refusal  to 
comply  with  the  notice  of  the  5th  April  1905 ;  that 
the  mere  belief,  however  bond  fide,  that  the  refuse 
was  trade  refuse  was  not  a  reasonable  cause 
within  the  meaning  of  sect.  30  (2)  of  the  Act  of 
1891 ;  and  that  the  appellants  had  under  the  cir- 
cumstances hereinbefore  stated  failed  to  remove 
the  refuse  in  question  without  reasonable  cause. 

The  magistrate  found  as  facts  that  the  appel- 
lants had  failed  to  remove  or  cause  to  be  removed 
from  the  respondents'  hotel,  within  forty-eight 
hours  after  service  upon  them  by  the  respon- 
dents of  a  written  notice  requiring  its  removal, 
the  refuse  described  above;  that  such  refuse 
was  all  refuse  of  the  same  character  and 
description  as  that  which  is  removed  by  the 
sanitary  authority  from  every  large  dwelling- 
house,  greater  in  quantity  no  doubt,  but  in 
character  and  description  the  same  as  that  which 
resultB  from  the  ordinary  domestic  uses  and 
purposes  of  any  large  private  house  or  mansion ; 
and  that  it  was  ordinary  domestic  refuse  resulting 
from  and  incidental  to  the  supply  of  warmth, 
food,  and  other  refreshment  to  the  guests  who 
had^come  to  the  respondents'  hotel.  He  further 
found  as  a  fact  that,  if  sanitary  considerations 
were  to  be  taken  as  one  of  the  tests,  the  refuse 
was,  with  the  exception,  perhaps,  of  part  of  the 
paper,  all  the  refuse  of  a  kind  which  on  sanitary 
grounds  and  in  the  interest  of  the  health  of  the 
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inhabitants  ought  not  to  be  allowed  to  remain  at 
the  respondents'  hotel.  The  magistrate  was 
therefore  of  opinion  that  the  refuse  which  the 
appellants  had  failed  to  remove  as  aforesaid  was 
"nouse  refuse"  within  the  meaning  of  that 
expression  in  6ect.  30  of  the  Public  Health 
(London)  Act  1891,  and  he  held  that  the  appel- 
lants had  not  shown  reasonable  cause  for  their 
failure  to  comply  with  the  respondents'  notice 
requiring  the  removal  of  such  refuse.  He  there- 
fore convicted  the  appellants. 

There  was  also  a  complaint  by  the  appellants 
setting  forth  that  a  dispute  or  difference  of 
opinion  within  the  meaning  of  sect.  33  (2)  of  the 
Public  Health  (London)  Act  had  arisen  between 
the  respondents  and  the  appellants  as  to  what 
is  to  be  considered  as  "  trade  refuse,"  and  on  this 
complaint  the  magistrate  decided  that  the  matter 
in  dispute  was  not  "  trade  refuse." 

By  sect  30  of  the  Public  Health  (London)  Act 
1891  it  is  provided  as  follows : 

(1)  16  shall  be  the  duty  of  every  sanitary  authority 
(a)  to  secure  the  doe  removal  at  proper  periods  of  house 
refuse  from  premises  and  the  due  oleansing  out  and 
emptying  at  proper  periods  of  ashpits  and  of  earth- 
closets,  privies,  and  oesspools  (if  any)  in  their  district, 
and  the  giving  of  sufficient  notice  of  the  times 
appointed  for  suoh  removal,  cleansing  out,  and  empty- 
ing; and  (b)  where  the  house  refuse  is  not  removed 
from  any  premises  in  the  district  at  the  ordinary  period, 
or  any  ashpit,  earth-closet,  privy,  or  cesspool  in  or 
under  any  building  in  the  district  is  not  cleaned  out  or 
emptied  at  the  ordinary  period  and  the  occupier  of  the 
premises  serves  on  the  authority  a  written  notice 
requiring  the  removal  of  such  refuse  or  the  cleansing 
out  and  emptying  of  the  ashpit,  earth-oloset,  privy,  or 
cesspool,  as  the  case  may  be,  to  comply  with  suoh  notice 
within  forty-eight  hours  after  that  service  exclusive  of 
Sundays  and  public  holidays.  (2)  If  a  Banitary 
authority  fail  without  reasonable  cause  to  comply  with 
this  section  they  shall  be  liable  to  a  fine  not  exceeding 
201. 

By  sect.  141  of  the  said  Act  it  is  (inter  alia) 
provided  as  follows : 

The  expression  "  house  refuse  "  means  ashes,  cinders, 
breeze,  rubbish,  night  soil,  and  filth,  but  does  not  include 
"  trade  refuse."  The  expression  "  trade  refuse  "  means 
the  refuse  of  any  trade,  manufacture,  or  business,  or  of 
any  building  materials. 

Macmorran,  K.C.  and  Courthope-Munroe  for 
the  appellants. — This  refuse  was  trade  refuse, 
and  not  house  refuse.  There  have  been  nume- 
rous decisions  on  the  question,  but  the  balance 
of  authority  is  in  our  favour.  In  Oay  v.  Cadby 
(36  L.  T.  Rep.  410 ;  2  C.  P.  Div.  391)  it  was  held 
that  ashes  arising  from  coals  burnt  in  the 
furnace  of  a  steam  engine  used  for  the  purpose 
of  sawing  and  lifting  timber  and  other  materials 
for  carrying  on  the  business  of  a  pianoforte 
manufacturer  were  "  refuse  of  a  trade,  business, 
or  manufacture  "  within  the  Metropolis  Manage- 
ment Act  1855.  That  case  was  discussed  in  St. 
Mariin'8  Vestry  v.  Gordon  (64  L.  T.  Rep.  243 ; 
(1891)  1  Q.  B.  61),  where  it  was  held  that  the 
clinkers  from  the  boilers  of  an  hotel  were  not 
trade  refuse  within  the  same  statute.  In  London 
and  Provincial  Laundry  Company  v.  Willesden 
Local  Board  (67  L.  T.  Rep.  449 ;  (1892)  2  Q.  B. 
271)  clinkers  from  the  boilers  of  a  steam  laundry 
used  to  generate  steam  for  the  purpose  principally 
of  heating  the  water  used  in  the  business,  but 
also  for  the  purpose  of  warming  the  laundry, 
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were  held  not  to  be  "  house  refuse  "  within  the 
Public  Health  Act  1875.    They  also  referred  to 

Holborn  Union  v.  Shoreditch  Vestry,  35  L.  T.  Rep. 

400  ;  2  Q  B.  Div.  145 ; 
Collins  v.  Paddington  Vestry,  5  Q.  B.  Div.  368  ; 
Reg.  v.  Bridge,  62  L.  T.  Bep.  297  ;  17  Cox  C.  C.  66 ; 

24  Q.  B.  Div.  609 ; 
St.   Margaret's  Vestry  v.  Queen  Anne    Mansions, 

57  J.  P.  277. 

This  refuse  is  the  refuse  of  a  trade  or  business — 
namely,  the  trade  or  business  of  hotel  proprie- 
tors. 

Danchwerts,  K.C.   and  B.   Cunningham  Glen 

for    the    respondents.— This    refuse  was    house 

refuse,  and  the  case  of  St.  Martin's  Vestry  v. 

Gordon  (sup.)  is  in  our  favour.    They  referred  to 

Lyndon  v.  Standbridge,  2  H.  &  N.  45. 

The  refuse  must  be  the  refuse  of  the  trade  or 
business,  and,  even  although  a  business  may  be 
carried  on  in  the  premises,  the  refuse  may  still 
be  house  refuse,  as  in  this  case.  They  referred 
to 

South-West    Suburban    Water    Company    v.    St. 
Marylebone  Guardians,  (1904)  2  K.  B.  174. 

Lord  Alvbrstone,  C.J.  —  This  special  case 
raises  a  point  which  certainly  to  me  is  one  of  very 
considerable  difficulty.  The  question  is  whether 
certain  refuse,  which  is  specified  particularly  in 
the  case  is  refuse  which  the  city  of  Westminster 
is  bound  to  remove  without  any  payment  under 
the  provisions  of  the  Public  Health  (London) 
Act  1891.  It  is  unnecessary  to  refer  in  detail 
to  what  the  refuse  is,  beyond  stating  that  it 
is  the  ordinary  refuse  of  a  very  large  hotel. 
The  learned  magistrate,  so  far  as  it  is  necessary 
to  deal  with  the  question  of  fact,  holding 
that  the  refuse  is  to  be  removed  without  extra 
payment,  has  found  "that  such  refuse  was  all 
refuse  of  the  same  character  and  description 
as  that  which  is  removed  by  the  sanitary  autho- 
rity from  every  large  private  dwelling-house, 
greater  in  quantity,  no  doubt,  but  in  character  and 
description  the  same  as  that  which  results  from 
ordinary  domestic  uses  or  purposes  of  any  large 

Sri vate  nouse  or  mansion ;  and  that  it  was  ordinary 
omestic  refuse  incidental  to  the  supply  of  warmth, 
food,  and  other  refreshment  to  the  guests  who 
had  come  to  the  respondents'  said  hoteL"  That, 
no  doubt,  is  very  large  in  quantity,  it  is  evident, 
when  one  remembers  that  this  case  is  stated 
with  reference  to  one  of  the  very  large  hotels 
which  of  recent  years  has  sprung  up  in  London. 
Now,  the  question  depends  upon  the  construction 
which  we  are  to  put  upon  the  sections  of  the 
Public  Health  (London)  Act  1891.  Sect.  30 
provides:  "  It  shall  be  the  duty  of  every  sanitary 
authority  to  secure  the  due  removal  at  propei* 
periods  of  house  refuse  from  premises.1'  Then 
in  sect.  33  there  is  a  provision  as  to  trade  refuse, 
and  a  provision  as  to  payment,  the  amount  to 
be  assessed,  if  necessary,  at  a  petty  sessional 
court,  in  respect  of  the  removal  of  the  refuse. 
Then  the  interpretation  clause  states  that  "  the 
expression  *  house  refuse '  means  ashes,  cinders, 
breeze,  rubbish,  night  Boil,  and  filth,  but  does 
not  include  trade  refuse,  and  the  expression 
'trade  refuse'  means  the  refuse  of  any  trade, 
manufacture,  or  business,  or  of  any  building 
materials."  There  is  added  a  further  defini- 
tion with  regard  to  street  refuse  which  it  is 
not  necessary  to  examine  in  detail.    It  was  .a  new 
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subdivision  which  was  included  for  the  first  time 
separately  in  the  Act  of  1891,  although  it  had 
been  referred  to  in  the  earlier  Acts  in  another 
way.  There  was  also  the  interpretation  of  the 
word  "house,'*  but  I  think,  for  the  reasons 
stated  by  Mr.  Macmorran  in  the  course  of  his 
argument,  we  must  construe  the  expression 
"  house  refuse  "  without  considering  the  separate 
definition  of  the  word  "  house."  I  do  not  think 
the  separate  definition  of  the  word  "  house  "  has 
any  bearing  on  this  case.  Now,  apart  from 
authority,  I  do  not  hesitate  to  say  the  case  would 
have  given  me  more  difficulty  than  it  does  now, 
but,  looking  at  the  factB,  and  taking  this  Act  by 
itself,  I  have  come  to  the  conclusion,  on  the  con- 
struction of  the  Act,  that  this  is  house  refuse. 
Of  course  the  line  must  be  drawn  somewhere, 
and  it  is  easy  to  put  cases  where  the  bulk  of  the 
refuse  is  produced  by  trade,  as  in  the  case  of  Gay  v. 
Cadby,  to  which  I  will  refer  later  on.  But  I  cannot 
help  thinking  that,  having  regard  to  the  previous 
decision,  this  Btatute  meant  to  draw  a  distinction 
between  refuse  such  as  is  ordinarily  produced  in 
houses  and  refuse  which  is  produced  by  trades.  I 
have  said  it  is  difficult  to  draw  the  line.  I  am 
not  at  all  sure  in  my  own  mind  on  which  side  of 
the  line  the  case  of  an  ordinary  restaurant  would 
fall.  By  an  ordinary  restaurant  I  mean  a  res- 
taurant in  which  there  is  no  one  living,  but  in 
which  people  simply  come  in  considerable 
numbers  to  take  their  meal  in  the  middle  of  the 
day  or  the  evening,  the  business  producing  a  con- 
siderable amount  of  refuse.  B  ut  in  this  particular 
case  I  think  the  true  view  is  to  regard  an  hotel  as 
a  collection,  for  this  purpose  only,  of  a  number 
of  dwellings  producing  the  same  kind  of  refuse 
as  would  be  produced,  as  the  magistrate  has 
stated,  in  a  large  private  mansion,  or  a  house 
where  boarders  were  taken  in,  but  not  altering 
in  kind  or  character  the  actual  refuse  itself.  For 
a  time  I  thought  that  a  good  deal  might  be  said 
in  favour  of  the  view  that  Mr.  Macmorran  urged, 
that,  if  a  vestry  or  a  corporation  desire  to  take  away 
the  refuse  without  payment,  they  ought  to  keep 
the  ashes,  cinders,  and  that  kind  of  refuse  distinct 
from  the  refuse  more  directly  produced  by  the 
preparation  of  food  for  the  inmates  of  the  hotel. 
But  on  consideration  I  think  that  is  a  great  deal 
too  fine.  I  think  the  broader  view  and  the  more 
correct  view  to  take  is  that,  when  you  get  that 
which  is  in  kind  the  same  as  is  produced  under 
ordinary  circumstances  as  house  refuse,  we  ought 
not  to  draw  the  distinction  or  force  upon  the 
householder  or  the  person  who  produces  the 
refuse  the  burden  of  distinguishing  it  or  separating 
it  unless  we  can  clearly  see  that  it  ought  to  be 
regarded  as  trade  refuse.  I  think,  after  the 
advantage  of  the  very  valuable  assistance  we  have 
received  from  the  arguments  of  Mr.  Macmorran 
and  Mr.  Danckwerts,  that  that  is  the  conclusion 
I  should  come  to  upon  the  face  of  the  Act ;  but 
I  think  that  that  view  is  to  a  certain  extent 
strengthened  by  the  antecedent  legislation  and 
the  cases  upon  it.  I  quite  agree  with  Mr.  Danck- 
werts that  when  we  see  any  Act  which  is  a  con- 
solidation Act  different  rules  of  construction  are 
to  a  certain  extent  applied.  This  was  a  consoli- 
dating and  amending  Act,  and,  as  has  often  been 
said,  you  must  look  at  the  language.  Had  the 
language  been  sufficient  to  establish  a  different 
view,  I  do  not  think  thiB  previous  legislation  and 
the  cases  would  have  had  very  much  to  do  with  it. 


As  they  stand,  I  think  they  do  afford  a  grid* 
which  rather  strengthens  my  view.  The  matter 
was  previously  dealt  with,  and  cases  were  pre- 
viously decided  upon  the  construction  of  other 
Acts— for  instance,  18  &  19  Yiet  c.  120.  That,  by 
sect.  125,  to  put  it  shortly,  put  upon  the  local* 
authority  the  duty  of  collecting,  free  of  cost,  dirt,, 
ashes,  rubbish,  ice,  snow,  and  filth  from  the 
houses  and  streets  and  drains,  and  forced  the- 
occupier  to  permit  the  local  authority  to  remove 
the  soil,  dirt,  ashes,  and  filth  from  his  house. 
There  was  no  definition  of  house  refuse  or  of 
trade  refuse,  but  indirectly  the  question  was 
raised  by  sect.  128,  which  said  that  in  case  the 
scavenger  was  required  to  remove  refuse  of  any 
trade,  manufacture,  or,  business,  or  of  any  building 
materials,  then  there  should  be  a  settlement  as- 
to  price.  Of  course,  it  is  not  necessary  to  corn- 
merit  on  the  introduction  of  the  words  '*  build- 
ing materials  "  there.  It  is  obvious  that  was 
where  there  were  cases  of  alterations  to  houses 
and  buildings  being  carried  on.  Now,  that  sec- 
tion has  given  rise  to  more  than  one  decision, 
and  in  one  case,  which  is  of  particular  assistance 
to  us,  the  question  was  to  a  large  extent  the  same. 
True,  there  was  no  definition  of  "  house  refuse,"' 
and  in  Gay  v.  Cadby  Lord  Lindley  (then  Lindley, 
J.)  and  Grove,  J.  decided  that  ashes  arising  from 
coal  burnt  in  the  furnaces  of  a  steam  engine- 
carried  on  in  the  business  of  pianoforte  manu- 
facturers are  refuse  of  trade.  But  for  the  criti- 
cism of  that  case  in  the  subsequent  case,  I  should 
have  thought  that  that  was  still  a  correct  decision. 
I  doubt  very  much  whether  it  can  be  held  to  stand 
to  its  full  extent  in  the  face  of  the  Court  of 
Appeal  judgment.  But,  at  any  rate,  it  does  not 
help  us  very  much  on  this  question,  though  it- 
does  decide  that  ashes  may  under  some  circum- 
stances be  refuse  of  trade,  if  the  case  is  still  law. 
But  the  case  which  has  a  very  direct  bearing  on 
this  matter  is  the  case  which  was  discussed 
in  the  Court  of  Appeal,  in  which  Gay  v_ 
Cadby  was  considerably  criticised  and  discussed* 
It  is  a  case  of  SL  Martin's  Vestry  v.  Gordon, 
in  respect  of  this  very  same  hoteL  That  was 
certainly  a  very  strong  case  indeed  extending 
the  view  of  refuse  which  was  not  trade  refuse;. 
I  cannot  say  it  was  house  refuse,  because  in 
one  sense  that  was  not  the  question  under  the 
Act  as  the  Act  then  stood.  That  was  the  question 
as  to  whether  the  clinkers  produced  in  the  fur- 
naces of  the  boilers  belonging  to  an  hotel  and 
used  to  generate  steam  for  supplying  power  for 
electric  light  and  for  warming  and  cooking  were 
refuse  of  trade,  so  that  the  local  authority  should 
be  paid  to  remove  it.  So  far  as  the  question  of 
engines  for  electric  lighting  are  concerned,  as  I 
pointed  out  in  the  course  of  the  argument,  cer- 
tainly a  very  strong  argument  could  be  used 
against  that  being  house  refuse ;  because,  although 
there  are  houses  in  which  they  produce  their  own 
electric  light,  yet,  on  the  other  hand,  a  great 
number  of  houses  who  use  electric  light  take  the 
electric  light  from  a  central  station,  and  certainly 
did  so  in  1890.  Be  that  as  it  may,  the  then 
Master  of  the  Bolls  (Lord  Esher)  decided  dis- 
tinctly in  a  judgment,  the  reasoning  of  which 
really  applies  directly  in  this  case,  that  the  very 
large  amount  of  ashes  produced  by  the  working 
of  the  engines  and  furnaces  for  the  purpose  of 
the  hotel  were  not  to  be  regarded  aB  trade  refuse, 
and  therefore  did  not  fall  within  the  definition  of 


MAGISTRATES'   CASES. 


651 


K.B.  Div.]    Mayor,  &c.,  of  Westminster  (apps.)  v.  Gordon  Hotels  Lim.  (reaps.).    [K.B.  Dit. 


"trade  refuse"  in  sect.  128,  or,  in  other  words, 
it  seems  to  me,  came  within  the  class  of  stuff 
which  the  vestry  were  bound  to  take  away  for 
nothing.    It  is  quite  true  that  in  giving  judgment 
in  that  case  Lindley,  L.J.  thought  that  Gay  v. 
Cadby  (sup.)  was  right.    The  Master  of  the  Rolls 
{Lord  Esher)  does  not  seem  to  hare  agreed  with 
him,  nor  does  Lopes,  L.J.    It  iB  not  necessary  for 
lis  to  say  what  is  the  true  view  with  regard  to 
Gay  v.  Cadby,  but  that  decision  is  certainly  a  very 
•strong  decision  in  favour   of    Mr.  Danokwerts' 
•contention.    I  think  that  if  the  distinction  which 
we  are  pressed  to  draw  by  Mr.  Macmorran  is  to 
be  drawn — namely,  taking  the  case  of  Vestry  of 
43t.  Martin's  v.   Gordon  Hotels  Company  to  be 
.good  law — that  the  definition  clause  in  the  Act  of 
1891  is  to  be  construed  so  as  to  impose  upon  the 
•carrier  on  of  such  an  undertaking  as  this  the  duty 
of  separating  so  much  of  the  refuse  from  the  bulk 
as  is  trade  refuse  although  the  common  aggrega- 
tion is  the  same  sort  of  refuse  as  that  created  oy 
houses,   it   cannot    be  properly  drawn  by  this 
•court.    I  think,  therefore,  for  these  reasons,  that 
which  the  vestry  declined  to  take  away  except  for 
payment  was  house  refuse  within  the  interpreta- 
tion clause  of   the  Public  Health  (London)  Act 
1891,  and  that    therefore   the    decision   should 
be  in  favour  of  the  hotel  company.    I  am  glad  to 
know  that  there  is  a  second  appeal  with  regard 
«to   that    contended   to    be   trade   refuse  under 
the    latter   section,    so    that    the    matter    can 
receive  further  consideration,  because,  although 
in  the  first  case,  being  a  criminal  proceeding, 
no  appeal   can  be  brought,   exactly    the  same 
-question  arises  in  the  second  case  as  to  which 
-an    appeal  can  be    brought.      Therefore,  if   it 
is  desired,  we  shall,  of  course,  grant  leave  of 
■appeal  in  order  that  the  case  may  be  further 
•considered. 

Darling,  J. — I  am  of  the  same  opinion.     I 
think  the  case  is  an  exceedingly  difficult  one,  and 
I  think  it  is  so  because  it  was  practically  im- 
possible for  the  Act  of  Parliament  to  give   a 
precise  definition  of  what  stuff  would  be  house 
refuse  and  what  stuff  would   be  trade   refuse, 
And  they  did  not  try  to  do  so.     The  material 
which   the  hotel  company  in  this  case  say  the 
-corporation  authorities  ought  to  have  removed 
is  described   in   the  case,   which  my  Lord  has 
just  read,  and  it  is  obvious  from  that    (indeed, 
it  is  found)  that  this  stuff  which   the  sanitary 
authority  would  not  take  away  was  quite  undis- 
tinguishable  in  its  origin  and  in  its  appearance 
and  constitution  from  what  would  be  the  ordinary 
rubbish  of  any  large  house  or  series  of  houses 
under  one  roof.    I  think,  therefore,  it  is  house 
refuse  in  this  sense :  that  it  is  the  kind  of  thing 
that  the  ordinary  use  of  the  house  for  the  pur- 
pose of  living  in  it,  sleeping  in  it,  eating  in  it, 
and    inhabiting    it   as   a    house   is   commonly 
inhabited  must  necessarily  produce.    That  there 
was  more  of  it  than  from  an  ordinary  house  is 
aimply  due  to  the  fact  that  this  house  was  much 
larger,  and  in  fact  was  a  series  of  compartments ; 
but  in  character  it  seems  to  me  it  is  properly 
-described  as  "  house  refuse,"  because  it  is  pro- 
•duced  by  the  use  of  a  house  in  the  way  in  which 
a  house  is  ordinarily  used — that  is,  for  living  in 
and  eating  in.    Now,  trade  refuse,  to  my  mind, 
is  something  different  from  that ;  but  in  what  it 
differs  I  do  not  think  you  can  exactly  say,  because 
some  trades  differ  so  between  themselves.    In 


some  trades,  in  course  of  manufacturing  an  article 
there  is  necessarily  refuse,  like  when  you  make 
the  stuff  from  which  you  afterwards  make 
aniline  dyes,  and  when  you  make  many  things 
there  is  a  refuse,  which  is  sometimes  valuable  and 
sometimes  not,  resulting  from  your  separating 
something  from  something  else  and  keeping  half 
of  it  and  throwing  away  the  rest.  But  there  are 
many  other  trades  where  the  refuse  differs  in  a 
different  sort  of  way.  I  do  not  think  the  Legisla- 
ture meant  to  give  a  definition ;  but  I  think  it 
enough  to  say,  to  my  mind,  that  trade  refuse 
must  be  refuse  which  is  produced  in  the  doing 
of  something  different  from  the  simple  occupa- 
tion of  a  house  as  a  house  is  ordinarily  occupied, 
and  that  house  refuse  is  not  converted  into  trade 
refuse  by  the  simple  fact  that  people  who  owri 
the  house,  and  buy  the  food  and  the  coal  for  the 
fires  for  the  purpose  of  carrying  on  the  house,  are 
running  the  house  as  an  hotel.  It  is  difficult, 
perhaps,  to  give  any  very  scientific  reason  why  it 
should  be  so.  I  can  only  say  I  think  the  Legislature 
meant  to  distinguish  between  these  two  things, 
and  that  they  could  not  have  used  words  absolutely 
unmistakable,  and  that  the  words  they  have  used, 
to  my  mind,  result  in  this  definition  to  which  I 
have  tried  to  give  effect. 

Brat,  J. — The  case  is,  no  doubt,  a  difficult  one, 
but  I  have  arrived  at  the  same  conclusion  as  my 
Lord  and  my  brother  Darling.  I  think  it  is 
necessary  to  make  some  observations  on  the 
case  of  St.  Martin's  Vestry  v.  Gordon,  because 
in  one  point  of  view  that  is  a  strong  authority 
in  favour  of  the  contention  of  the  Gordon 
Hotels  here.  In  another  point  of  view  it  is 
really,  when  looked  at,  not  an  authority  at 
all.  The  court  was  dealing  there  with  a 
different  Btatute,  and,  in  my  opinion,  it  is  very 
dangerous  to  take  a  case  which  gives  a 
certain  construction  to  a  particular  statute, 
and  then,  looking  at  the  statute,  you  have 
to  deal  with  in  the  particular  case,  you  find  there 
is  a  small  difference,  and  you  draw  the  inference 
that  no  different  construction  was  intended. 
That  is  very  dangerous,  and  the  danger  of 
doing  it  and  applying  it  in  this  case  appears 
very  clearly  from  Lord  Esher's  judgment. 
Lord  Esher,  at  p.  64  of  (1891)  1  Q.  B.,  says  this, 
after  referring  to  sect.  125 :  "  Now,  it  cannot 
be  denied  that  what  the  vestry  were  required 
to  remove  in  this  case  were  ashes,  and  there- 
fore were  within  the  terms  of  the  section, 
unless  there  be  some  subsequent  provision  which 
limits  the  effect  of  those  terms.  We  are  bound 
to  give  full  effect  to  the  ordinary  meaning  of 
the  words  unlesB  we  find  something  in  another 
part  of  the  Act  which  compels  us  to  limit  such 
meaning."  Then,  again,  dealing  with  the  trade 
section — sect.  128 — he  says :  "It  is  obvious,  as  it 
seems  to  me,  that  it  cannot  apply  to  matters 
which  the  vestry  are  bound  to  remove  " — that  is, 
under  sect.  125 — "whether  required  to  do  so  or 
not.  ...  I  think  the  section  contemplates 
different  matters  from  those  mentioned  in 
sect.  125."  In  other  words,  he  says :  "  I  must 
construe  sect.  125  first,  unless  I  can  see  that  it 
is  limited  by  sect.  128."  Now,  that  reasoning 
does  not  apply  to  this  statute.  The  words  have 
been  altered,  and  the  definition  of  "house 
refuse  "  is  this.  It  means  ashes,  cinders,  breeze, 
rubbish,  night  soil,  and  filth,  but  does  not  include 
trade  refuse.    So  that  trade  refuse  is  expressly 
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excluded,  and  yon  have*  to  consider  rather  what 
is  the  meaning  of  "trade  refuse"  before  you 
arrive   at    the    meaning    of    "house   refuse"; 
whereas    in  the  previous   statute  you   had    to 
look  at  what  the   meaning  of   "house   refuse" 
was  in  order  to  see  what  the  meaning  of  "  trade 
refuse"  was,  because   "trade  refuse"  must   be 
something     different     from     "house    refuse." 
Therefore  it  is  necessary  to  consider  this  statute 
independently  of  the  previous  statute.    I   look 
at  it  from  that  point  of  view,  and  I   take  the 
definition    of    trade   refuse.      It    means    "the 
refuse  of  any  trade,  manufacture,  or  business,  or 
of    any   building  materials."     Now,   Mr.  Mac- 
morran'B  argument,  as  I  understand  it,  is  this : 
that  that  means  refuse  which  comes  into  being 
or  arises  from  the  consequence  of  a  trade  or 
business  carried    on.    I  do   not    think   it   has 
that  meaning.    Those  are  not  the  words.    They 
might  have  been  used,  but  they  were  not  used. 
They  are  different  from  the  words  of  the  statute. 
I  do  not  think  that  is  the  natural  meaning  of  the 
words  of  the  statute,  and  I  think  (as  was  pointed 
out  in  the  St.  Martin* a  case)  it  would  lead  to  all 
sorts  of    absurdities.      For  instance,  take    the 
merchant's  office.    It  might  be  said  that  it  is 
necessary  to  warm  the  rooms  in  order  to  carry  on 
the  business  there,  and  the  ashes  arise  from  the 
carrying  on  of  the  business.    Then  you  would 
have  to  go  to  a  solicitor's  office,  and  what  would 
it  be  there  P    You  would  have  to  take  the  board- 
ing-house keeper  or  even  the  lodging-house  keeper, 
and  why  should  not  the  ashes  of  the  grate  there  be 
refuse  P    Then  you  would  come  to  the  difficulties 
of  the  shop,  as  to  which  the  living  part  might  be 
house  refuse,  and  the  ashes  from  the  grates  of  the 
shop  might  be  trade  refuse ;  therefore  I  do  not 
think  we  can  adopt  that  construction  of  the  Act. 
That  is  to  some  extent  the  construction  which 
was  put  upon  it  by  Lord  Lindley.    I  agree  with 
the  definition  that  Lord  Esher  gives,  not  because 
I  adopt  his  reasoning,  but  because  I  take  the 
words.    He    says :    '*  The   expression   used    is 
altogether  new.    It  is  *  refuse  of  a  trade,  manu- 
facture, or  business.'      It  is  not   'dirt,   ashes, 
rubbish,  &c.,  caused  by  any  trade,  manufacture, 
or  business ' ;  nor  is  it '  any  refuse  the  result  of 
any  trade,  manufacture,  or  business.'    1  think 
that    *  refuse   of    a    trade,    manufacture,     or 
business,'  is  a  known  business  term,  and  means 
something  different  from  the  things  which  are 
contemplated   by   the   preceding   sections."     I 
adopt  that,  and,  having  arrived  at  that  conclusion, 
it  is  not  very  difficult  to  arrive  at  what  the  result 
in  this  case  should  be,  because  it  is  almost  im- 
possible to  say  that,  if  that  be  the  true  construc- 
tion of  this  statute,  as  it  is  held  to  be  the  true 
construction  of  the  Metropolis  Management  Act 
1855,  it  can  hardly  be  that  the  cinders  from  the 
furnaces  of  the  engines  which  were  used  to  supply 
the  electric  light  and  the  different  machinery  in 
the  hotel  should  be  house  refuse,  and  yet  the  ashes 
of  the  grates,  the  peelings  of  the  potatoes,  and 
the  remains  of  the  crockery  should  not  be  house 
ref use,  but  trade  refuse.    So  that,  once  arrived  at 
the  construction  of  the  statute,  I  think  the  case 
of    Vestry  of  St.  Martin's  v.   Gordon  (sup.)  is 
altogether  conclusive  and  binding  on  ub.    But 
again  I  say,  independently  of   that  decision,  I 
should  come  to  the  same  conclusion.    I  think  that 
the  definition  related  rather  to  the  nature  than 
to  the  origin  of  the  refuse.    It  is  found  by  the 


magistrate  that  in  all  respects  this  is  of  exactly 
the  same  nature  as  the  original  refuse  from  a 
house  ;  therefore  the  nature  is  the  same.  Is  an 
hotel  a  house  P  It  is  quite  clear  it  is  a  house* 
not  because  of  the  definition  in  the  Act*  but 
because  it  is  in  fact  a  house.  In  structure  it  is 
a  house,  in  its  use  it  is  a  house,  and  it  is  used  for 
the  purpose  of  providing  rooms  for  people  to 
dwell  in,  and  places  where  they  can  dine  and  food 
which  they  can  eat.  It  is  therefore,  in  my  opinion, 
a  house,  and,  owing  to  these  reasons,  I  come  to  the 
conclusion  that  this  is  house  refuse,  and  I  therefore 
agree  that  the  decision  of  the  magistrate  must  stand. 

Solicitors  :  Allen  and  Son ;  Stanley  Woodhouse 
and  Hedderwieh. 


Tuesday,  April  10, 1906. 

(Before  Ridley,  Darling,  and  A.  T. 
Lawrence,  J  J.) 

Tanker  (app.)  v.  Dtball  (resp.).  (a) 

Margarine — "Marvo" — Sale  of  butter  substitute 
otherwise  than  as  margarine-— Margarine  Act 
1887  (50  &  51  Viet.  c.  29),  s.  3. 

The  respondent  went  into  the  appellant's  shop  and 
ashed  for  half  a  pound  of  **  Marvo,9*  and  was 
served  with  a  substance  from  a  box  labelled 
"Margarine"  which  substance,  before  being 
handed  to  the  respondent,  was  wrapped  in  paper 
on  which  was  printed  in  $in.  letters  "  Mar. 
garine."  Inside  the  package  was  found  a  slip  on 
which  was  printed ;  *'  Marvo  (registered  by  Act 
of  Parliament).  Without  this  slip  none  is 
genuine  "  ,*  and  behind  the  counter  was  a  notice : 
"Notice. — •  Marvo,'  the  new  butter  substitute, 
equal  in  flavour  to  the  finest  dairy  butter.  To 
comply  with  the  provisions  of  the  Food  and  Drugs 
Act  is  sold  as  *  Margarine.9 " 

Held,  the  appellant  had  not  sold  a  substance  pre- 
pared in  imitation  of  butter  under  a  name  other 
than  margarine,  within  sect.  3  of  the  Margarine 
Act  1887. 

Case  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  for  selling 
a  substance  prepared  in  imitation  of  butter  under 
a  name  other  than  the  name  of  margarine— 
namely,  under  the  name  of  (t  Marvo." 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted :— 

On  the  31st  July  1905  the  respondent  went  into 
the  appellant's  shop  and  asked  for  £lb.  of  "  Marvo," 
and  was  served  by  the  appellant  by  taking  a 
substance  from  a  box  on  a  shelf  in  view  of  the 
respondent,  which  the  respondent  saw  was  labelled 
"  Margarine  "  in  letters  ljin.  Bonare. 

The  substance  before  being  handed  to  the 
respondent  was  wrapped  in  a  white  piece  of 
paper  on  which  was  printed  on  the  outside 
in  letters  Jin.  long  "Margarine."  No  other 
printed  matter  appeared  on  the  wrapper,  and  the 
word  "Margarine"  was  clearly  visible  to  the 
respondent. 

The  substance  so  wrapped  was  handed  to  the 
respondent,  for  which  he  paid  4£d. 

The  respondent  complied  with  sect.  14  of  the 
Act  of  1875,  and  sent  a  portion  of  the  substance 
to  the  public  analyst,  who  certified  that  the 
sample  contained  100  per  cent,  of  margarine. 

-  -  — ■*■ 

(a)  Reported  by  W.  DB  B.  Herbert,  Eeq.  B*rritter-ftt-L*w. 
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On  opening  the  parcel,  the  respondent  found 
attached  to  the  substance  a  small  label  on  which 
was  printed  "  Maivo  (registered  by  Act  of 
Parliament).  Without  this  slip  none  is  genuine." 
This  label  was  not  visible  to  the  respondent  until 
he  opened  the  parcel. 

Behind  the  counter,  in  full  view  of  the  respon- 
dent, in  a  conspicuous  position,  was  a  card- 
board placard  or  notice  which  bore  the  words 
following :  "  Notice.—'  Marvo,'  the  new  butter 
substitute,  equal  in  flavour  to  the  finest  dairy 
butter.  To  comply  with  the  provisions  of  the 
Food  and  Drugs  Act  is  sold  as  '  Margarine/  " 

The  respondent's  attention  was  not  called  to 
the  notice  before  the  purchase  was  completed. 

Margarine  is  sold  retail  in  prices  ranging  from 
4d.  to  iOd.  per  pound. 

The  respondent  knew  he  was  purchasing  abutter 
substitute. 

It  was  contended  by  counsel  on  behalf  of  the 
appellant  that  sect.  3  of  the  Margarine  Act  is 
only  a  definition  section,  and  does  not  create  an 
offence  ;  that  sects.  3  and  6  must  be  read  together 
to  find  out  what  the  offence  is ;  and  that  if  the 
provisions  of  sect.  6  were  observed,  as  in  this  case, 
no  offence  had  been  committed.  The  case  of 
Burton  v.  MatHnson  (86  L.  T.  Bep.  77)  was 
referred  to. 

It  was  further  contended  that  the  sale  of  the 

substance  was  in  fact,  having  regard  to  the  label 

and  the  wrapper,  a  sale  of  it  under  the  name  of 

margarine.  The  case  of  The  World's  Tea  Company 

.  v.  Gardner  (59  J.  P.  358)  was  referred  to. 

It  was  further  contended  that  the  notice  exhi- 
bited as  set  out  above  was  a  sufficient  declaration 
to  the  respondent  that  the  substance  was  sold 
under  the  name  of  margarine.  The  case  of 
Sandys  v.  Small  (39  L.  T.  Bep.  118 ;  3  Q.  B.  Div. 
449)  was  referred  to. 

The  magistrate  was  of  opinion  that  sect.  3  of 
the  Margarine  Act  1887  created  an  offence ;  that 
there  was  a  sale  of  this  substance  in  fact  under  a 
name  other  than  the  name  of  margarine ;  and  that 
the  notice  did  not  plainly  state  that  "Marvo" 
was  margarine.  It  began  by  saying  that "  Marvo  " 
is  a  new  butter  substitute,  and  he  considered  that 
the  effect  of  putting  in  the  words  "  new  butter 
substitute"  was  to  convey  to  the  mind  of  the 
purchaser  that  he  was  getting  something  new  and 
different  to  margarine,  and  that  it  was  only  in 
order  to  comply  with  the  Sale  of  Food  and  Drugs 
Act  that  it  was  called  margarine. 

He  therefore  convicted  the  appellant. 

Avory,  K.C.  and  Ricardo  for  the  appellant. 
Colam  for  the  respondent. 

Bidley,  J. — We  are  agreed  in  this  case  that 
the  conviction  cannot  be  supported.  I  think  the 
learned  magistrate  took  rather  too  narrow  a  view 
of  these  two  sections — sects.  3  and  6.  What  he 
has  found  is  that  upon  the  facts  the  appellant  on 
the  31st  July  1905  did  unlawfully  sell  a  substance 
prepared  in  imitation  of  butter  under  a  name 
other  than  the  name  of  margarine — viz.,  under 
the  name  of  "Marvo" — contrary  to  the  form 
of  the  statute.  Upon  the  facts  it  appears  to 
me  that  this  is  what  happened :  The  respondent 
went  into  the  shop  and  asked  for  £lb.  of  "  Marvo  " ; 
he  was  served  by  a  substance  being  taken  from  a 
box  which  had  "  Margarine  "  upon  it  in  accordance 
with  the  Act  of  Parliament.  When  the  parcel 
was  opened,  the  respondent  found  attached  to  the 


substance    a   small    label    which    was   marked 
" '  Marvo '    (registered    by  Act  of   Parliament). 
Without   this    slip  none  is  genuine."     In  the* 
shop  there  had  been  put  up  behind  the  counter  ; 
" Notice. — 'Marvo,'    the  new  butter   substitute,, 
equal  in  flavour  to  the  finest  dairy  butter.    To* 
comply   with   the  provisions  of  the   Food   and 
Drugs  Act  is  sold  as  '  Margarine.' "    Upon  that 
the  magistrate  finds  that  the  effect  of  putting 
the  words  "  new  butter  substitute  "  in  the  notice* 
was  to  convey  to  the  mind  of  the  purchaser  that 
he  was  getting  something  new  and  different  to* 
margarine,  and   that  it  was  only   in    order   to 
comply  with  the  Sale  of   Pood  and  Drugs  Act 
that  it  was    called   margarine.    I    think    it  is 
open  for  us  to  review  that  finding,  which  is  not 
purely  a  finding  upon  the  question  of  fact,  but  a 
finding  upon  the  construction  of  the  words,  and 
it  appears  to  me  that  he  has  not  read  the  words  in, 
the  sense  which  they  properly  bear.    By  saying 
"'Marvo,'  the  new  butter  substitute,  equal  in. 
flavour  to  the  very  finest  dairy  butter,"  you  say 
that  it  is  in  point  of  fact  margarine ;  you  cannot 
avoid  that  inference  from  the  words,  because  that 
inference  is  placed  upon   them    by  the  Act  of 
Parliament  itself.    Then  the  notice  goes  on,  "  I 
call  it  margarine  to  comply  with  the  words  of  the* 
Act  of  Parliament,"  but,  although  he  puts  that 
in,  it  does  not  follow  that  it  was  only  in  order  to- 
comply  with  the  Sale  of  Food  and  Drugs  Act 
that  he  did  so.    It  was  in  point  of  fact  marga- 
rine, and   in  point  of   fact,    although   it  was 
margarine,  he  had  given  it  this  name  of  "  Marvo,'" 
which  is  the  fashion  of  the  present  day  in  order  to- 
attract  people  to  that  particular  sort  of  margarine. 
I  think  under  the  circumstances  it  is  much  too 
strong  a  construction  to  put  upon  the  Act  of 
Parliament  to  say  that  in  this  case  the  sale  had 
been  the  sale  of  "  Marvo,"  and  not  the  sale  of 
margarine.    I  think  that  the  proper  inference  ia 
that  it  was  sold  as  margarine.    All  the  incidents* 
of  the  sale  which  took  place  in  the  shop  are 
attached  to  the  sale  of  margarine,  except  the 
inquiry  of  the  purchaser,  which  was  for  "  Marvo."* 
There  is  the  •' Marvo"  label  up  in  the  shop,  but 
it  was  bought,  or  at  least  accepted,  as  margarine. 
It  was  given  to  him  as  margarine,  and  he  so  took 
it.    Under  these  circumstances  I  think  it  is  rather 
a  strong  finding  to  say  that  it  was  sold  under  the 
name  of  "  Marvo,"  because,  although  the  name  of 
"Marvo"  was  introduced,  that  is  obviously,  to 
my  mind,  only  a  sort  of   margarine,  and  the 
"  Marvo  "  offered  to  the  purchaser  is  margarine* 
Now,  if  this  "  Marvo  "  had  not  been  a  new  butter 
substitute,  and  therefore  a  Bort  of  margarine  as 
it  is  found  to  be,  and  stated  to  be  in  the  case,  but 
had  been  something  else  and  sold  as  margarine, 
then,  indeed,  I  suppose  it  is  clear  that  there 
would  have  been  a  breach  of  the  statute,  because 
he  would  have  been  selling  as  margarine  some- 
thing which  was  not  in  point  of  fact  a  new  butter 
substitute  at  all ;  but,  so  long  as  arnew  butter  sub- 
stitute merely  has  a  fancy  name  attached  to  it, 
and  is  in  itself  a  sort  of  margarine,  I  cannot  see> 
that  the  dealer  violates  the  Act  of  Parliament 
by  adding  that  fancy  name  to  the  margarine,  so 
long  as  he  does  sell  it  as  margarine,  which  it 
appears  to  me  was  done  in  the  present  case.    For 
these  reasons  it  appears  to  me  that  the  conviction 
must  be  quashed. 

Darling,  J. — I  am  of  the  same  opinion.   There7 
is  really,  to  my  mind,  no  such  thing  aB  margarine 
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-except  by  Act  of  Parliament.  By  Act  of  Parlia- 
ment every  batter  substitute  is  margarine,  and 
you  must  sell  it  as  margarine.  Now,  it  appears 
to  me  that  what  this  vendor  did  here  was  this  : 
fie  offered  this  stuff  to  the  customer  and  said : 
""  This  is ■  Marvo.'  That  tells  you  nothing  at  all. 
It  is  a  butter  substitute.  Now,  because  I  have  told 
you  it  is  a  butter  substitute,  I  must  give  it  a  name, 
•and  I  must  sell  it  under  that  name,  and  I  do,  and 
I  tell  you  that  because  it  is  a  butter  substitute  it 
is  margarine.  I  sell  it  to  you  as  margarine  in 
•order  to  comply  with  the  Act  of  Parliament,  but, 
if  it  were  otherwise,  when  I  told  you  margarine,  I 
should  not  tell  you  more  than  when  I  told  you  it 
is  *  Marvo ' ;  but  when  I  tell  you  it  is  margarine 
then  you  know,  or  you  should  know,  that  it  is  not 
toutter,  that  it  may  be  eaten  as  butter,  that  it  is  a 
Gutter  substitute,  and  that,  although  margarine 
means  neither  more  nor  less  than  '  Marvo.' 
4  Marvo '  has  no  statutory  meaning  and  margarine 
has,  so  I  tell  you  it  is  margarine.  Now  you  know 
what  it  is  I  am  selling." 

A.  T.  Lawrence,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  the  magistrate  has  thought 
that  the  sale  of  margarine  as  "  Marvo  margarine  " 
was  an  offence,  but  I  cannot  say  that  the  Act 
says  that  it  is  an  offence.    I  do  not  think  the  Act 
is   aimed   against   the   improvements    in    mar- 
garine ;  it  is  aimed,  I  think,  at  the  protection  of 
the  purity  of  butter.    In  this  case  when  the  man 
.asked  for  "  Marvo  "  it  is  true  he  only  got  ordinary 
margarine,  apparently  no  better  margarine  than 
he  could  have  got  by  calling  it  margarine ;  but  that 
da  not  an  offence  that  this  Act  aims  at.    He  fol- 
lowed precisely  the  provisions  of  sect.  6  in  every 
word,  and  the  purchaser  really  did  not  see,  the  case 
.says,  this  notice  until  after  he  bought  it;  bo, if  he 
did  not  see  it  until  then,  I  do  not  think  the 
notice  is  misleading.    I  do  not  think  the  notice 
was  wrong  because  it  was  sold  as  margarine  in 
•order  to  comply  with  the  Act.    The  papers  in 
which  it  was  wrapped  were  marked  "  Margarine/' 
And  the  stuff  itself  from  which  the  part  served 
was  taken  was  marked  "Margarine.      It  seems 
to   me  that  the  purchaser   knew  that    he  was 
buying  margarine,  and  must  have  known  it,  and 
I  do  not  think   that   the  particular  matter  the 
magistrate  finds  he  was  deceived  in,  if  he  means 
he  was   deceived,  was  anything    in  connection 
with  which  the  statute  aims  at.  Appeal  aUawedm 

Solicitors:    Neve,    Beck,   and    Kirby ;    W.    B. 
Bichette. 


Tuesday,  April  10, 1906. 

(Before  Ridley,  Darling,  and  A  T. 
Lawrence,  JJ.) 

Philpott  (app.)  v.  Allbight  (resp.).  (a.) 

Market — Toll — By-law — Hawking—Manufacturer 
of  mineral  waters  calling  on  customers. 

By  a  by-law  of  the  borough  of  D.,  "  every  person  or 
persons  who  shall  hawk  or  expose  about  the  town 
for  sale  "  certain  articles  should  pay  a  toll. 

The  respondent,  who  was  in  the  employ  of  a  manu- 
facturer of  mineral  waters  at  It.,  brought  into  the 
borough  of  D.  a  van  laden  with  mineral 
waters.    He  called  at  the  houses  and  shops  of 

(a>  Reported  by  W.  di  B.  Hmlbult,  Esq.,  Barrlater-»t-L&w. 


regular  customers  to  sell  and  deliver  to  them  any 
mineral  waters  they  might  require.  The  good* 
were  not  cried  in  the  streets,  and  no  effort  was 
made  to  attract  casual  customers. 
Held  (dissentiente  Daring  J.)9  that  the  respondent 
had  not  hawked  or  exposed  about  the  town  for 
sale  the  mineral  waters,  within  the  meaning  of  the 
by-law. 

Case  stated  on  a  complaint  preferred  by  the 
appellant  against  the  respondent  for  that  he,  in 
the  borough  of  Deal,  with  a  four-wheeled  waggon 
did  hawk  certain  mineral  waters  for  sale  lor 
which  he  was  liable  to  pay  a  tell,  and  that  he 
refused  to  pay  such  toll. 

The  respondent,  who  resides  at  Ramsgate  and 
is  in  the  employ  of  a  manufacturer  of  mineral 
waters  there,  was  in  a  public  street  in  the  borough 
of  Deal  in  charge  of  a  waggon  laden  with  various 
kinds  of  mineral  waters. 

He  stopped  outside  a  public-house  and  went  in 
and  asked  the  landlord  if  he  wanted  any 
"  minerals  "  that  day,  and  the  landlord  said  he  did 
not.  The  respondent  then  said,  "What  about 
lemons  P "  meaning  lemonade,  and  the  landlord 
replied,  "  No,  not  to-day ;  but  give  me  a  look  in 
to-morrow  if  you  are  in  the  town."  The  landlord 
had  been  a  regular  customer  of  the  respondent  for 
ten  years.  The  respondent  then  left  the  public- 
house,  and  the  appellant  asked  for  atoll,  which  he 
refused  to  pay. 

The  practice  of  the  respondent  was  to  bring 
into  the  borough  of  Deal  from  Ramsgate  a  waggon 
loaded  with  various  kinds  of  mineral  waters,  and  * 
to  call  at  the  houses  or  shops  of  customers  and  to 
sell  and  deliver  to  them  from  his  waggon  whatever 
mineral  waters  they  might  require.  The  respon- 
dent did  not  make  any  effort  '*  to  expose  about  the 
town  for  sale  "  the  mineral  waters,  but  carried 
them  in  an  ordinary  open  four-wheeled  van. 

They  were  not  cried  in  the  streets,  end  no  effort 
was  made  by  the  respondent  to  attract  casual 
customers.  The  respondent  stated  in  cross- 
examination  that  he  would  not  refuse  to  sell  or 
deliver  from  the  waggon  mineral  waters  to  any 
person  then  asking  for  the  same  and  whether 
previously  a  customer  or  not,  except  that  he 
would  not  compete  with  his  ordinary  customers 
by  selling  retail  to  private  customers.  As  a  rule, 
the  mineral  waters  in  the  waggon  had  not  been 
ordered  in  advance.  There  was  no  evidence  of 
any  sale  except  to  the  landlord  of  the  public-house 
above  mentioned. 

The  respondent  contended  that  the  case  was 
covered  by  White  v.  Mayor  of  Yeovil  i'61  L.  J.  213, 
M.  C.)  and  District  Council  of  Newton-in- 
Makerfield  v.  Lyon  (81  L.  T.  Rep.  756). 

The  appellant  contended  that  those  cases  solely 
turned  on  the  meaning  of  "  expose  for  sale,"  and  that 
the  essential  idea  of  "  hawk  for  sale  "  is  a  carry- 
ing about  from  place  to  place  of  goods  with  a  view 
to  sale,  and  did  not  necessarily  include  any 
I  exposure  whatever. 

The  justices  dismissed  the  complaint  solely  on 
the  ground  that  the  facts  were  substantially 
similar  to  the  two  decisions  set  out  above. 

By  the  by-laws  and  regulations  for  the  borough  of 
Deal  as  to  markets  and  tolls,  it  is  provided :  "  That 
every  person  or  persons  who  shall  hawk  or  expose 
about  the  town  for  sale  "  any  of  the  articles 
mentioned  in  the  schedule  or  table  of  tolls  should 
,  pay  such  tolls,  and  every  person  who  refused  to 
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pay  such  tolls  should  forfeit  and  pay  the  sum 
of  20*.,  and  in  the  schedule  a  toll  was  prescribed 
for  every  waggon  'in  which  any  articles  not 
enumerated  in  the  first  schedule  (which  would 
include  mineral  waters)  should  be  hawked  about 
for  sale. 

Thorn  Drury  for  the  appellant. — The  respondent 
hawked  and  exposed  about  the  town  for  sale. 
The  cases  relied  on  by  the  justices  are  not  in  point. 
He  referred  to 

White  v.  Mayor  of  Yeovil,  61  L.  J.  213,  M.  C. ; 

District  Council  of  Newton-in~Malcerfield  v.  Lyon, 
81  L.  T.  Rep.  756 ; 

Hawkers  Act  1888  (51  &  52  Viot.  c.  33),  b.  2 ; 

O'Dea  v.  Crowhwrst,  80  L.  T.  Bap  491 ; 

Holland  v.  Hall,  86  L.  T.  Bap.  355. 

Avory,  K.C,  and  A.  NeiUon  for  the  respondent. 
— The  offence  charged  is  under  the  by-law  and  not 
under  the  Hawkers  Act.  If  that  statute  applied, 
bo  would  the  exemption  to  manufacturers  con- 
tained in  it.  District  Council  of  New  ton-in- Maker- 
•field  v.  Lyon  {tup.)  is  absolutely  in  point,  and  the 
justices  were  quite  right  here. 

A.  T.  Lawrence,  J. — I  am  of  opinion  that  the 
justices  were  right  in  holding  that  no  offence  had 
been  committed.  The  exact  application  of  the 
two  cases  they  hare  cited  is  not,  perhaps,  as  close 
as  it  was  treated  by  them  as  being,  but  1  think  the 
substance  of  the  question  is  whether  this  man  did 
hawk  or  expose  for  sale.  It  does  not  seem  to  me 
that  he  did.  I  do  not  think  we  are  assisted  in  the 
least  by  the  definition  in  the  Hawkers  Act.  It  is 
clear  that  he  was  not  a  hawker  within  the  meaning 
of  the  Hawkers  Act,  and  what  you  have  to  go  back 
to  is  the  by-law  to  see  whether  he  did  hawk  or 
expose  about  the  town  for  sale  any  of  the  articles 
or  commodities  mentioned  in  the  schedule.  I 
hare  not  dealt  with  the  articles  mentioned  in  the 
schedule,  and  I  quite  agree  with  Mr.  Drury 
that  the  word  "  or "  is  a  disjunctive  word,  but  I 
think  in  the  by-law  the  word  "hawk"  has  a 
meaning  which  is  more  than  the  words  in  the 
definition  clauses  of  the  Hawkers  Act.  It  means 
carrying  about  for  sale-— offering  for  sale  as  you 
carry  them  about;  it  means  taking  some  step 
which  is  similar  to  the  idea  conveyed  by  the  words 
"  expose  for  sale."  It  may  not  be  identical  with 
it,  but  it  is  the  same  course  of  action.  No  one 
would  understand  that  a  man  was  a  hawker  who 
took  a  thing  about  the  town  and  did  not  either 
expose  it  for  sale  or  cry  it,  or  take  some  steps 
which  indicated  that  he  had  got  the  thing  for  sale 
and  was  ready  to  sell  to  any  person  who  would 
buy.  Therefore,  in  substance,  this  man  was 
doing  that  which  was  like  a  tradesman  going  to 
his  customers  asking  of  them  whether  they  want 
a  supply  on  that  particular  day.  I  think  in 
substance  the  justices  were  quite  right  in  saying 
this  man  is  not  within  the  by-law,  and  the  cases 
cited  were  sufficiently  near  to  guide  them  to  that 
conclusion. 

Darling,  J. — I  am  sorry  I  do  not  come  to  the 
same  conclusion.  It  seems  to  me  that  if  this  man 
had  been  proceeded  against  under  the  Hawkers 
Act  of  188o,  if  that  case  O'Dea  v.  Crowhurst  is 
rightly  decided  (and  I  do  not  see  my  way  to  say  I 
have  altered  my  mind  about  it),  he  would  have 
required  a  licence.  If  he  had  been  proceeded 
against  under  that  Act,  I  think  he  would  have 
required  a  licence  as  a  hawker,  if  it  had  not  been 
for  the  exemption  which  Mr.  Avory  called  attention 
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to  in  sect.  3,  sub-s.  3,  which  exempts  him  because* 
he  was  selling  to  dealers,  and  also  which  exempts- 
him  because  he  was  acting  on  behalf  of  the  manu- 
facturers ;  otherwise  he  would  have  been  a  hawker. 
But  those  exemptions  do  not  come  into  these  by- 
laws, and,  as  I  think  he  would  have  been  a  hawker 
but  for  that,  he  iB  a  hawker  without  the  particular 
exemption.  Therefore  one  has  to  look,  not  at  the- 
Act  at  all,  but  at  the  by-law  itself.  What  does 
the  by-law  say  P  "  That  every  person  who  shall 
hawk  or  expose  about  the  town  for  sale  any  of  the* 
articles  mentioned/'  and  so  on,  shall  be  liable.  I 
think  he  did  hawk  these  within  the  old  meaning- 
of  the  word.  I  do  not  agree  with  Mr.  Avory  that 
"  hawk  "  means  exactly  the  same  thing  as  "  expose- 
about  the  town  for  sale."  I  think  "  expose  about 
the  town  for  sale  "  means  one  thing  and  "  hawk  " 
another.  I  think  if  a  man  goes  about  with  things- 
not  exposed,  carries  them  about  and  offers  to  sell 
them  to  persons,  that  he  is  a  hawker.  It  is  perfectly 
obvious  that  some  of  the  people  who  were  called 
hawkers  of  old  time  long  ago  did  not  expose- 
things  ;  they  concealed  that  tney  had  got  them. 
There  is  in  the  dictionary  this  passage,  quoted  from- 
Marvell  in  1676  :  "  The  little  emissaries  hawk 
about  from  London  to  Westminster  with  their 
breeches  stiff  with  the  copies,  and  will  sell  them  to 
anyone."  They  were  copies  of  books  which  it  waa 
thought  very  inexpedient  to  have  sold  at  all. 
Those  people  did  not  go  about  saying,  "  We  have  got 
copies  of  seditious  things  to  sell " ;  they  went  about 
very  secretly.  There,  an  author  like  Marvell  says- 
they  were  hawking  the  things  about.  If  I  had 
to  apply  the  words  of  this  by-law,  I  should  say : 
"  Yes,  you  did  hawk  these  about  the  town,  and 
the  fact  that  you  did  not  expose  them  does  not 
matter.  Nor  did  those  people  expose  what  they 
were  carrying  about.  You  shall  be  convicted 
under  the  branch  of  the  by-law  which  forbid* 
hawking,  although  you  get  off  under  the  ground 
which  forbids  '  exposing  for  sale.' "  The  magis- 
trates seem  to  me  to  have  dealt  with  it  on 
the  assumption  that  the  decision  which  the* 
court  is  going  to  give  is  the  right  one,  and 
that  therefore  the  two  cases  turning  upon 
what  is  exposing  for  sale  fit  the  case.  I  cannot 
myself  see  my  way  to  agree  with  the  judgment 
of  the  court,  and  I  have  felt  bound,  therefore,  to> 
say  so. 

Ridley,  J. — I  am  sorry  the  court  has  not 
agreed  on  this  point.  I  find  myself,  with  great 
respect  to  my  brother  Darling,  in  agreement  with 
my  brother  Lawrence.  I  think  the  question  does- 
not  arise  under  the  Hawkers  Act  at  all.  Indeed, 
it  is  rather  causing  a  confusion  in  the  argument 
that  it  should  have  been  introduced.  Under  that 
Act  there  is  a  definition  of  hawking  for  the* 
purposes  of  revenue,  and  it  states  that  a  hawker 
is  a  person  who  goes  about  with  a  horse,  while  a 
pedlar  is  a  person  who  goes  about  without  a  horse. 
No  one  can  say  that  that  is  a  definition  of  a 
hawker.  A  hawker  may  walk.  He  does  not  require 
a  horse.  A  hawker  is  a  person  who  goes  about 
selling  goods  to  the  public,  endeavouring  to 
attract  attention  to  his  wares  by  crying  them  or 
exposing  them  for  sale.  My  brother  Darling 
puts  it  in  this  way :  He  says  the  Hawkers  Act  is 
what  you  must  start  from.  The  decision  to  which 
he  was  a  party  in  O'Dea  v.  Crowhurst  shows  that 
in  a  case  like  the  present  the  man  in  question  is 
properly  described  as  a  hawker.  In  that  case,  as  a 
matter  of  fact,  the  exemptions  of  sect.  3,  sub- 
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eect  3,  did  not  apply,  and  therefore  the  penalty 
was  incurred,  but  in  this  case,  if  you  were  to 
treat  it  in  that  fashion,  tney  would  have  applied. 
The  respondent  is  prosecuted  under  a  by-law  and 
not  for  the  purpose  of  revenue,  and  is  not  to  be 
•entitled  to   the  exemption  which   the   revenue 
would  have  given  him.    It  seems  to  me,  with 
great  respect,  to  be  a  confusion.    You  are  under 
the  one  or  the  other.    If  you  are  under  the  by- 
law, you  are  not  under  the  statute.    The  statute 
is  not  material  at  all,  except  for  the  purpose  of 
determining,  Does  that  particular  person  require 
31  licence,  and,  if  he  does  require  a  licence,  is 
there  anything  in  the  way  in  which  he  is  doing 
business  which  entitles  him   to  exemption?    I 
think  the  by-law  is   the  matter  with  which  we 
have  to  concern  ourselves  to-day.    I  should  like 
to  say,  as  to  the  case  of   O'Dea  v.    Crowhurst, 
to  which  I  was  not  a  party,  I  do  not  feel  quite 
•certain    whether   I    should  have    come   to    the 
same  conclusion    myself;  I   would   not  like  to 
«ay.      I    am    not   an   assenting   party  to  that 
decision,  which,  after  all,  was  under  an  Act  and  not 
under  this  by-law,  but  I  observe  the  court  in  that 
vase  was  under  the  disadvantage  of  not  hearing 
any  counsel  for  the  respondent,  but  only  heard 
the  one  side,  and  I  somewh%t  doubt  whether,  if  the 
case  had  been  argued  on  the  other  side,  there  might 
not  have  been  some  different  opinion  raised  in 
court.    However  that  may  be,  I  think  it  is  a  case 
which  governs  us.    Neither  do  I  think  the  case  of 
Holland  v.  Hall  governs  us.    That  also  was  a 
■question  under  the  Hawkers  Act  1888,  and  the 
question   was   raised  under  an   information  on 
which  the  hawker  had  been  convicted  of  selling 
without  a  licence.    The  circumstances  were  rather 
peculiar,  and  certainly  widely  different  from  the 
present  one.    It  was  a  case  in  which  the  respon- 
dent had  been  sent  out  by  his  employers,  who  made 
sewing   machines,    with  instructions  to  call   at 
certain  places,  as  the  people  there  were  likely  to 
give  him  orders.    Under  the  circumstances  the 
court   thought,    though    apparently    with    some 
difficulty,  at  all  events  on  the  part  of  the  Lord 
Chief  Justice,  that  he  was  going  about  from  place 
to  place  carrying  goods  to  sell.    All  I  need  say 
about  that  is  that  it  does  not  apply  tq  a  by-law 
which  says  every  person  who  shall  hawk  or  expose 
about  the  town  for  Bale  any  articles — and  that  is 
the  offence  that  has  been  committed.    I  do  not 
think  that  it  is  very  easy  to  give  a  full  and  com- 
plete definition  of  the  word  "  hawker/1  and  I  will 
not  endeavour  to  do  it  more  than  I  have  done 
already,  but  I  do  not  myself  see  why  the  offence 
of   selling   was   to  be    different   from    that   of 
exposing  about  the  town  for  sale.    I  think  if  you 
'cry  goods  in  the  street  you  would  be  a  hawker, 
certainly.    If  he  endeavours  to  attract  the  public 
in  the  street,  the  public  who  are  not  customers 
of  his,  or  who  may  have  accidentally  been  custo- 
mers of  his  or  not,  if  he  goes  about  trying  to 
sell  his  goods,  he  is  a  hawker.    I  think  the  case 
cf  District   Council  of   Newton-in-Makerfield  v. 
Lyon  is,  as  Mr.  Avory  says,  undistinguishable 
irom  the  present  if  you  once  get  as  far  as  this 
point,  that  the  conviction  is  upon  the  by-law  and 
not  upon  the  statute,  for  in  that  case  a  toll  was 
appointed  for  every  cart  used  by  any  person  for 
exposing  or  in  which  should  be  exposed  for  sale  any 
article,  commodity,  or  thing,  and  it  appears  that 
in  the  circumstances  the  case  is  almost  exactly  the 
same  as  the  present.    The  plaintiff's  toll  collector 


saw  the  defendant's  son  with  a  cart  loaded  with 
boxes  of  aerated  waters  of  different  kinds  take  a 
box  of  aerated  waters  into  a  Mrs.  Kirkman's  shop. 
A  toll  of  9d.  was  demanded  and  refused.  The 
defendant  only  called  on  his  regular  customers 
generally  to  supply  goods  ordered,  but  in  this  case 
the  goods  had  not  been  ordered.  He  then  drove 
to  another  shop.  He  had  been  in  the  habit  of  going 
round  with  his  mineral  water  carts  for  the  last 
seven  years,  and  so  forth.  Bigbam  J.  and 
Phillimore  J.  came  to  the  conclusion  that  in  that 
case  he  had  not  been  exposing  the  articles  for  sale. 
Bigham  J.  says : "  In  my  opinion,  this  user  of  that 
cart  was  not  an  exposure  tor  sale  of  goods  within 
the  Act.  The  delivery  of  these  goods  was  not  an 
exposure  at  all.  They  were  taken  in  the  cart  to  be 
ready  for  delivery  if  wanted.  It  is  sufficient  for 
this  case  to  say  that  the  facts  found  do  not  amount 
to  an  exposure  for  sale."  In  my  opinion  that  is 
the  case  which  governs  the  present  one.  Although 
I  regret  to  find  myself  differing  from  my  brother 
Darling,  I  think  the  magistrates'  decision  is  right. 

Appeal  dismissed. 

Solicitors:    A.  T.   Hare  and  Co.,    for    F.  W. 
Hardman,  Deal ;  William  Webb  and  Sons. 


Tuesday,  April  10, 1906. 

(Before  Ridley,  Dabling,  and  A  T. 
Lawrence,  JJ.) 

Wakefield  and  District  Light  Railways 
Company  (apps.)  v.  Wakefield  Corporation 

(reaps.),  (a) 

Bating — Light  railway— Liability  to  be  assessed 
in  one  fourth  part  of  net  annual  value— Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  s.  211  (I) 
(&)— Light  Railways  Act  1896  (59  &  60  Vict, 
c.  48). 

A  light  railway  constructed  under  orders  made  fry 
the  Light  Kailway  Commissioners  in  pursu- 
ance of  the  powers  conferred  bu  the  Light  Rail- 
ways Act  1896,  which  is  laid  along  the  public 
streets,  is  within  sect.  211  (b)  of  the  Public 
Health  Act  1875,  and  so  is  only  assessable  to  the 
general  district  rate  in  the  proportion  of  one 
fourth  part  only  of  its  net  annual  value. 

Case  stated  on  a  complaint  preferred  by  the 
respondents  against  the  appellants  for  that  they 
being  a  company  duly  rated  by  a  rate  in  the 
nature  of  a  general  district  rate  which  had  been 
lawfully  demanded  had  not  paid  the  same,  and 
had  refused  to  do  so. 

At  the  hearing  of  the  oomplaint  it  was  proved 
or  admitted  that  the  rate  was  duly  made  and 
demanded,  and  that  the  appellants  were  therein 
rated  in  respect  of  certain  light  railways  described 
in  the  rate  as  lines  of  rails. 

These  rails  were  laid  in  certain  enumerated 
public  streets,  and  they  were  assessed  at  their  fall 
annual  value. 

The  appellants  had  tendered  the  respondents  a 
sum  calculated  on  one  fourth  part  only  of  the  net 
annual  value,  but  this  was  refused. 

It  was  admitted  the  appellants  were  in  occupa- 
tion of  the  lines  of  rails  and  the  land  occupied 
thereby. 

The  light  railway  was  authorised  by  the  Wake- 
field and  District  Light  Railway  Order  1901  and 

•  — 

(•)  Reported  by  W.  di  B.  Hubiit,  Esq.,  B*rriater-ftt-L»w. 
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the  Wakefield  and  District  Light  Railway 
(Extension**)  Order  1902,  made  by  the  Light  Rail- 
way Commissioners  in  pursuance  of  the  powers 
conferred  on  them  by  the  Light  Railways  Act 
1896,  and  the  streets  and  roads  along  which  it 
ran  were  highways  dedicated  to  the  public  and 
repairable  by  the  inhabitants  at  large,  and  were 
▼ested  in  the  respondents  as  urban  authority. 
The  traffic  was  worked  by  eleotrioity  on  what  is 
commonly  called  the  overhead  system,  and  the 
▼chicles  were  used  for  the  conveyance  of 
passengers  and  parcels,  and  the  public  were 
entitled  to  be  conveyed  on  payment  of  the  rates 
and  charges  authorised. 

It  was  contended  for  the  respondents  that  the 
appellants  were  liable  to  pay  on  the  full  net 
annual  value,  and  that  the  land  on  whioh  the 
lines  were  laid  was  not  land  used  only  as  a 
railway,  and  that  the  railway  was  not  a  railway 
constructed  under  the  powers  of  an  Act  of  Parlia- 
ment for  public  conveyance  within  the  meaning 
of  sect.  211  (1)  (b)  of  the  Public  Health  Act 
1875. 

It  was  contended  on  behalf  of  the  appellants 
that  the  lines  of  rails,  and  the  land  occupied 
thereby,  were  used  as  a  railway  constructed  under 
the  powers  of  certain  Acts  of  Parliament  for 
public  conveyance  within  the  meaning  of  sect.  211 
(1)  (b)  of  the  Public  Health  Aot  1875,  because 
they  were  constructed  and  were  used  only  under 
the  Wakefield  and  District  Light  Railway  Order 
1901  and  the  Wakefield  and  District  Light  Rail- 
way (Extensions)  Order  1902,  whioh  orders  were  to 
be  deemed  special  Aots  by  virtue  of  sect.  12  (2) 
of  the  Light  Railways  Act  1896  for  the  purposes 
of  the  general  enactments  relating  to  railways, 
and  that,  therefore,  the  appellants  ought  to  be 
assessed  in  respect  of  the  said  lines  of  rails  and 
the  land  occupied  thereby  in  the  proportion  of 
one  fourth  part  only  of  the  net  annual  value 
thereof. 

The  justioes  were  of  opinion  that  the  land 
occupied  by  the  lines  of  rails  was  not  land  used 
only  as  a  railway,  and  that  the  railway  was  not 
constructed  under  the  powers  of  an  Aot  of 
Parliament  within  sect.  211  (1)  (o),  and  they 
made  an  order  for  the  payment  of  the  rate  in 
full. 

By  the  Public  Health  Act  1875,  it  is  enacted  by 
sect.  211 : 

(I)  General  district  rates  shall  he  made  and  levied  on 
the  oooupier  of  all  kindj  of  property  for  the  time  being  by 
law  assessable  to  any  rate  for  the  relief  of  the  poor,  and 
shall  be  assessed  on  the  foil  net  annual  value  of  such 
property,  ascertained  by  the  valuation  list  for  the  time 
being  in  force,  or,  if  there  is  none,  by  the  rate  for  the 
relief  of  the  poor  made  next  before  the  making  of  the 
assessment  under  this  Aot,  subject  to  the  following 
exceptions,  regulations,  and  conditions:  (a)  .  .  . 
(6)  The  owner  of  any  tithes,  or  of  any  tithe  commuta- 
tion rentoharge,  or  the  oooupier  of  any  land  used  as 
arable,  meadow,  or  pasture  ground  only,  or  as  wood- 
lands, market  gardens  or  nursery  grounds,  and  the  ooou- 
pier of  any  land  covered  with  water,  or  used  only  as  a 
canal  or  towing-path  for  the  same,  or  as  a  railway  con- 
structed under  the  powers  of  any  Aot  of  Parliament  for 
public  conveyance,  shall  be  assessed  in  respect  of  the 
same  in  the  proportion  of  one  fourth  only  of  such  net 
annual  value  thereof. 

Eyde    (Danckwerts,  K.C.  with    him)  for  the 
appellants.— The  question  here  is  whether  this 
light  railway  is  a  railway  within  sect.  211  (1)  (6) 
Mag.  Cab.— -Vol.  XXII. 


of  the  Public  Health  Act  1875.  It  was  con- 
structed under  an  order — the  Wakefield  and 
District  Light  Railway  Order  1901— made  by  the 
Light  Railway  Commissioners  under  the  Light 
Railways  Aot  1896.  By  sect.  2  of  that  order,  the 
expression  "  principal  Aot  "  means  the  Light 
Railways  Aot  1896,  and  then  sect.  3  is  :  "  Subject 
to  the  provisions  of  this  order,  the  following 
enactments,"  that  is  to  say,  certain  parts  of  "  the 
Companies  Clauses  Consolidation  Act  18-15,  the 
Companies  Clauses  Aot  1863,  as  amended  by  sub- 
sequent Aots,  the  Lands  Clauses  Acts,  as  varied 
by  the  principal  Aot,  and  sects.  6,  7,  24,  89,  90, 
103, 104, 105,  108  to  113,  both  included,  144, 162, 
and  163  of  the  Railways  Clauses  Consolidation 
Aot  1845  are  hereby  incorporated  with  this  order, 
and  sects.  5  and  6  of  the  Regulation  of  Railways 
Act  1889  are  hereby  applied  to  the  railway  and  the 
undertaking.*'  A  tramway  made  under  the  Tram- 
way Aots  never  incorporates  any  of  those  regula- 
tions of  the  Railway  Aots,  or  any  of  the  Railway 
Clauses  Acts.  Sect.  17  is:  "frothing  in  this 
order,  or  in  any  by-law  made  under  this  order, 
shall  take  away  or  abridge  the  right  of  the  public 
to  pass  along  or  across  every  part  of  any  road 
along  or  across  whioh  the  railway  is  laid  with 
carnages  not  having  flange  wheels,  or  wheels  only 
suitable  to  run  on  the  rails  of  the  railway,"  so 
that  the  public  right  of  way  over  the  surface  of 
the  rails  is  not  taken  away ;  but  by  sect.  49  the 
exclusive  user  of  the  rails  as  railway  rails  is  given 
to  the  company,  although,  by  sect.  16,  "  Notwith- 
standing anything  in  this  order  contained,  the 
company  shall  not  acquire  or  be  deemed  to 
acquire  any  right  other  than  that  of  user  of  any 
road  along  or  across  which  they  lay  the  railway. 
By  sect.  49 :  "  If  any  person  (except  by  agreement 
with  the  company  or  otherwise  as  by  this  order 
provided;  uses  the  railway  or  any  portion  thereof 
with  carriages  having  flange  wheels  or  other 
wheels  suitable  only  to  run  on  the  rails  of  the 
railway,  such  person  shall  for  every  such  offence 
be  liable  to  a  penalty."  For  the  purposes  of  this 
case  I  assume,  as  I  am  bound  to  assume,  that 
the  word  "only"  qualifies  the  words  "railway 
constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,"  and  I  say 
that  this  light  railway  is  a  railway  used  only 
under  the  powers  of  an  Aot  of  Parliament. 
This  light   railway  was  constructed  under  the 

Eawers  of  an  Act  of  Parliament— namely,  the 
ight  Railways  Act  1896.  Sect.  12  provides: 
44  The  Clauses  Acts,  as  defined  by  the  Act,  and  the 
enactments  mentioned  in  the  second  schedule  to 
this  Act,  shall  not  apply  to  a  light  railway 
authorised  under  this  Aot,  except  so  far  as  they 
are  incorporated  or  applied  by  the  order  autho- 
rising the  railway,"  and  sect.  28  gives  the  definition 
of  Clauses  Acts — viz. :  "  The  expression  4  Clauses 
Acts '  means  the  Lands  Clauses  Act,  the  Railway 
Clauses  Consolidation  Act  1845,  and  the  Railway 
Clauses  Act  1863,  and  the  Companies  Clauses 
Acts  1845  to  1889."  Then  sect.  12,  sub-sect  2, 
is :  "  Subject  to  the  foregoing  provisions  of  this 
Aot,  and  to  any  special  provisions  contained  in 
the  order  authorising  the  railway,  the  general 
enactments  relating  to  railways  shall  apply  to  a 
light  railway  under  this  Act  in  like  manner  as  they 
apply  to  any  other  railway ;  and  for  the  purposes 
of  those  enactments,  and  of  the  Clauses  Acts  so 
far  as  they  are  incorporated  or  applied  by  the 
order  authorising  the  railway,  the  light  railway 
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company  shall  be  deemed  a  railway  company, 
and  the  order  under  this  Act  a  special  Act,  and 
any  provisions  thereof  a  special  enactment.  Pro- 
vided that  a  light  railway  shall  not  be  deemed 
to  be  a  railway  within  the  meaning  of  the  Railway 
Passenger  Duty  Act  1842,  and  that  no  duties  shall 
hereafter  be  levied  in  respect  of  passengers  con- 
veyed on  a  light  railway  constructed  under  this 
Act  in  respect  of  the*  conveyance  of  such  pas- 
sengers upon  such  railway."  The  general  enact- 
ments relating  to  railways  include  (inter  alia) 
tbe  general  enactments  of  sect.  211  of  the 
Public  Health  Act  1875,  which  says  that  an  urban 
district  council  may  make  a  rate  upon  a  railway. 
It  doas  not  say  in  terms  that  they  make  a  rate 
upon  a  railway  as  such,  but  it  says  they  may 
make  a  rate  on  that  property  included  in  the  poor 
rate  which  includes  a  railway.  I  say  sect.  211  is 
a  general  enactment  relating  to  railways,  and  it 
is  to  apply  to  light  railways  made  under  the  Act 
like  any  other  railway.  So,  even  aiming 
against  me  for  the  moment  that  this  is  a  light 
railway  not  made  under  a  statute,  in  con- 
struing other  enactments  it  must  be  treated 
as  though  it  were  made  under  the  Act,  be- 
cause the  order  becomes  equivalent  to  a  special 
Act.  Therefore,  I  say  this  light  railway,  made 
under  the  Light  Railways  Orders  which  I 
have  referred  your  Lordships  to,  is  a  light  rail- 
way made  under  a  special  Act  of  Parliament. 
It  is  made  for  public  conveyance,  and,  being 
so  made,  the  general  enactments,  wherever 
you  find  them,  relating  to  railways  apply  to 
this  light  railway  as  if  it  were  any  ordinary 
railway,  and  as  if  it  were  an  ordinary  railway 
made  under  a  special  Act  of  Parliament.  He 
referred  to 

Pimlico  Tramway  Company  v.  Greenwich  Union, 
L.  Rep.  9Q.B.9; 

Swansea  Improvement  Tramway  Company  v.  Swan- 
sea Urban  8anitary  Authority,  66  L.  T.  Rep. 
119  ;  (1892)  1  Q.  B.  857  ; 

Yorkshire  Electric  Tramways  v.  Ellis,  92  L.  T. 
Rep.  202  ;  (1905)  1  K.  B.  396  ; 

Blackpool  and  Fleetwood  Tramway  Company  v. 
Thornton  Urban  Diitrict  Council  (unreported). 

A  tramway  made  under  an  Act  of  Parliament  is 
quite  different  from  a  light  .railway  made  under 
the  Light  Railways  Act  1896. 

Clavell  Salter  (W.  W.  Mackenzie  with  him)  for 
the  respondents. — The  justices  were  right  on  both 
the  points  that  they  have  decided.  No  doubt  a 
light  railway  is  quite  different  in  origin  to  a 
tramway.  It  is  also  quite  different  from  the  origin 
of  a  railway.  They  have  three  quite  distinct 
origins.  A  light  railway  is  equally  different  as 
regards  its  origin  and  procedure  the  one  from 
the  other.  The  modern  light  railway  comes  into 
existence  as  a  special  thing  under  special  pro- 
cedure created  ad  hoc.  The  land  is  not  in  any 
real  and  substantial  sense  of  the  word,  as  a 
matter  of  law  and  fact,  used  only  as  a  light  rail- 
way. The  land  is  the  soil  of  the  highway,  and  it 
is  used  in  fact  by  all  those  who  go  along  it.  It  is 
used,  and  rightly  used,  by  the  appellants.  The 
only  sense  in  which  their  user  exceeds  the  ordi- 
nary user  of  the  public  is  that  they  are  the  only 
people  who  are  entitled  to  use  flange  wheels,  which 
lit  into  the  lines  which  they  put  down ;  but  any 
vehicle  whose  wheels  are  the  same  gauge  will  run 
along  on  these  small  lines.    The  question  is  not 


whether  the  appellants  uae  the  land  only  as  b 
railway.    He  referred  to 

Swansea    Improvement    Tramway    Company    v. 

Swansea  Urban  Sanitary  Authority  {sup.) ; 
Blackpool  and  Fleetwood  Tramway    Company  v. 

Thornton  Urban  District  Council  (sup.). 

This  light  railway— that  is  to  say,  what  one  would 
ordinarily  call  a  tramway  running  through,  the 
streets  of  this  town— is  not  a  railway  constructed 
under  the  powers  of  an  Act  of  Parliament.  It  is 
constructed  for  public  conveyance,  because  I 
think  the  words  "  for  public  conveyance "  relate 
to  construction ;  but  it  is  not  constructed  under 
any  Act  of  Parliament  within  the  meaning 
of  those  words.  What  is  meant  is  the  autho- 
rity of  an  Act  of  Parliament  passed  for  the 
purpose  of  giving  those  powers.  Neither 
sect.  211  nor  the  words  "or  as  a  railway  con- 
structed under  any  Act  of  Parliament  for 
public  conveyance,"  nor  the  whole  Act  of  1875 
can  properly  be  said  to  come  under  the  expres- 
sion "  general  enactments  relating  to  railways," 
as  used  in  sect.  12  of  the  Light  Railways  Act 
1896. 

Ridley,  J. — In  the  case  that  has  been  brought 
before  us  there  is  one  difficult  point  which  has 
given  me  some  little  trouble  as  to  how  it  should 
be  decided.  As  to  the  other  point,  I  do  not  think  we 
have  had  quite  so  much  difficulty.  The  question 
arises  in  this  way.  There  is  a  light  railway 
which  one  may  describe  as  the  Wakefield  and 
District  Light  Railway,  the  rating  of  which  came 
before  the  Mayor  and  Corporation  of  Wakefield 
under  the  provisions  of  sect.  211  of  the  Public 
Health  Act  1875.  It  was  held  in  the  court  below 
that  they,  the  light  railway,  occupied  the  lines 
of  railway  not  as  land  used  only  as  a  railway,  and 
that,  therefore,  this  railway  was  not  constructed 
under  the  words  used  in  sub-sect,  (b)  of  sect.  211 
in  such  a  way  as  to  be  entitled  to  be  rated  only  in 
the  proportion  of  one  fourth.  The  question  we 
have  now  to  decide  is  whether  that  decision  was 
right  or  not.  The  magistrates  decided  that  the 
land  occupied  was  not  land  used  only  as  a  rail- 
way, and  that  the  railways  were  not  railways 
constructed  under  the  powers  of  an  Act  of  Parlia- 
ment for  public  conveyance  within  the  meaning 
of  that  section.  It  is  true,  I  think,  as  was  argued 
by  Mr.  Clavell  Salter,  that  tramways  are  different 
both  from  light  railways  and  from  fully  consti- 
tuted railways.  There  can  be  no  doubt,  I  think. 
following  the  judgment  of  Wills,  J.  in  the  case  of 
Swansea  Improvement  Tramways  Company  v. 
Swansea  Urban  Sanitary  Authority,  that  tram- 
ways are  well  known,  both  by  their  origin  and  by 
their  nature,  to  be  something  essentially  different 
from  railways,  and  that  the  legislation  of  1875— 
that  means  the  Public  Health  Act  of  1875 — where 
railways  are  spoken  of,  cannot  possibly  be 
supposed  to  include  tramways*  In  that  case 
Wills,  J.  declines  to  define  a  railway  or  tramway, 
and  I  think  I  shall  follow  his  example ;  but  when 
we  have  to  draw  a  distinction  between  a  light 
railway,  as  this  one  was,  and  a  fully  constituted 
ordinary  railway,  as  it  was  not,  the  difficulty 
raised  is  somewhat  more  substantial.  The  words 
of  the  sub- section  are :  "The  occupier  of  any  land 
used  .  .  .  only  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for  public 
conveyance,"  and  I  read  in  the  word  "only," 
following  in  doing  so  the  decision  I  have  just 
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quoted,  which  it  was  conceded  by  Mr.  Ryde  was  a 
necessary  consequence  of  that  decision.  There- 
fore, we  have  to  ask  ourselves,  first,  Was  this 
land  used  only  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for  public 
conveyance  ?  I  suppose  those  words  were  drawn 
with  reference  to  the  usual  railway  as  known,  the 
fully  constituted  railway,  where  the  land  between 
the  fences  is  bought  and  is  owned  by  the  railway 
company,  and  they  fit  on  to  that  state  of  facts 
without  any  difficulty.  But  in  this  case  the  light 
railway  that  we  have  to  deal  with,  this  particular 
light  railway  at  all  events,  is  in  no  respect  that  I 
can  make  out  distinguishable  from  a  tramway  so 
far  as  its  outward  circumstances  are  concerned ; 
it  passes  along  a  highway,  a  street;  other 
persons  have  a  right  to  pass  to  and  fro  along 
it;  cabs  and  vehicles,  carts  and  foot  passengers 
alike  can  cross  to  and  fro  upon  it  without 
being  charged  with  being  trespassers.  The  only 
thing  in  respect  of  which  the  occupiers,  the 
light  railway  company,  are  assessable  to  the 
rate  is  the  metal  which  they  place  on  the  high- 
way, and,  possibly,  even  a  narrower  and  a 
smaller  thing  still — namely,  the  slit  or  opening 
in  the  railway  to  whioh  they  have  the  exclusive 
right,  for  other  persons  may  pass  to  and  fro 
along  the  metals  so  long  as  they  do  not  use  the 
slit  itself,  and  it  is  no  trespass  or  wrong  if  you 
find  a  vehicle  using  the  metals  merely  in  conse- 
quence of  the  breadth  of  the  vehicle  being 
identical  with  the  gauge  of  the  railway. 
Under  those  circumstances,  is  the  land  used 
by  this  railway  used  only  for  that  purpose  F 
I  had  considerable  doubt  whether,  considering 
the  difference  in  the  rights  which  the  public 
exercise  in  the  one  case  and  in  the  other,  this 
railway  ought  not  to  be  classed  along  with  a  tram- 
way, because,  as  I  have  said,  the  circumstances  to 
the  open  eye  are  similar,  but  I  think  upon  the 
whole  Mr.  Ryde  does  stand  on  sound  ground 
when  he  says :  "  I  am  not  rated  for  the  space 
between  the  railway;  I  am  rated  only  for  the 
metals.  I  have  a  right  to  that,  and  that  is  the 
only  thing  for  which  I  am  rated :  there  I  have 
the  exclusive  right,  and  that  is  used  only  for  the 
railway."  I  have  already  expressed  the  difficulty 
that  I  have  felt,  but  I  think  upon  the  whole 
the  right  decision  is  to  say  that,  allowing  as  I  do 
for  the  difference  that  exists  between  a  fully  con- 
stituted railway  and  a  railway  of  this  character, 
still  they  are  alike  in  this  respect,  that  what  they 
have  got  and  what  they  do  use  is  used  for  them- 
selves only.  Now,  of  course,  what  I  have  been 
saying  would  not  apply  to  the  case  of  some  light 
railways,  because  there  may  be  cases  in  whioh  in 
a  country  district,  or  extending  beyond  the 
limits  of  a  borough  like  Wakefield,  they  reach  a 
part  of  the  country  where  the  owner  of  the  land 
between  the  metals  is  no  less  than  a  properly  con- 
stituted railway,  but  I  think  on  that  point  there 
is  no  doubt  Mr.  Ryde  is  in  the  right.  On  the 
other  point  I  have  not  had  so  much  difficulty. 
The  question  that  arises  on  that  is,  Was  it  a  rail- 
way constructed  under  the  powers  of  an  Act  of 
Parliament  for  public  conveyance  P  Now,  in  the 
first  instance,  it  was  not  directly  so,  because  it 
was  made  under  an  order  under  the  Light  Rail- 
ways Act,  an  order  made  in  1901,  but  I  think 
when  you  look  at  the  provisions  of  sect.  12  of  the 
Light  Railways  Act  1896,  which  has  been  quoted 
by  Mr.  Ryde,  that  he  gets  over  that  difficulty. 


It  is  a  section  which  is  dealing  with  the  question 
how  far  existing  legislation  relating  to  railways  is 
to  be  applied  to  light  railways,  and  it  says  that 
the  Glauses  Acts,  as  defined  by  this  Act,  shall  not 
apply  to  any  light  railway,  except  so  far  as  they 
are  incorporated  by  the  order.  Then  it  says: 
"Subject  to  the  foregoing  provisions  of  this 
Act,  and  to  any  special  provisions  contained 
in  the  order  authorising  the  railway,  the 
general  enactments  relating  to  railways  shall 
apply  to  a  light  railway  under  this  Act  in  like 
manner  as  they  apply  to  any  other  railway,  and 
for  the  purposes  of  those  enactments  and  of  the 
Glauses  Acts,  so  far  as  they  are  incorporated  or 
applied  by  the  order  authorising  the  railway, 
the  light  railway  company  shall  be  deemed  a 
railway  company,  and  the  order  under  this  Act  a 
special  Act,  and  any  provision  thereof  a  special 
enactment."  It  seems  to  me,  therefore,  that  that 
says  you  are  to  treat  this  light  railway,  although 
not  made  directly  under  the  Act,  as  though  it 
were  made  under  the  special  Act,  and  that  the 
order  under  the  Act  is  to  be  called  a  special  Act, 
and  that  any  provision  of  it  is  to  be  called  a 
special  enactment.  That  gets  over  the  difficulty 
whioh  I  have  mentioned,  that  it  is  not  directly 
made  under  an  Act  of  Parliament  and  only  indi- 
rectly. The  Act  of  Parliament  seems  to  say  you 
are  to  treat  it  as  though  it  were  made  under  a 
special  enactment.  But,  then,  what  about  the 
phrase  "  the  general  enactments  relating  to  rail- 
ways/' for  it  says  those  general  enactments 
relating  to  railways  shall  apply  to  a  light  railway 
under  this  Aot  in  the  like  manner  as  they  apply 
to  any  other  railway.  If  this  sect.  211  of  the 
Public  Health  Act  1875  is  a  general  enactment 
relating  to  railways,   it  seems  to  me  that  this 

fint  also  must  be  decided  in  favour  of  Mr.  Ryde. 
understand  Mr.  Salter  to  meet  that,  which  it 
was  necessary  that  he  should  meet,  by  saying 
the  enactments  to  be  found  in  the  schedule  are  in 
the  main — in  fact,  all  of  them,  I  think — enact- 
ments which  have  regard  to  the  conduct  and 
management  of  railways,  such  as  gates,  level 
crossings,  gauge,  signals,  rates,  cheap  trains,  and 
so  forth,  and  he  says  it  is  in  that  subject-matter 
only,  and  to  that  subject-matter  only,  that  this 
section  applies.  I  do  not  think  that  is  a  very 
sound  argument,  although  it  is  the  fact  that  that 
is  the  application,  I  believe,  of  the  Acts  in  the 
schedule,  for  there  ought  to  have  been  in  the 
sub- section  itself  something  else,  *•  general  enact- 
ments relating  to  the  conduct  and  management 
of  railways,"  whereas  the  words  "conduct  and 
management"  are  left  out;  and  I  think,  using 
the  natural  sense  of  the  words,  that  this  sect.  211 
is  an  enactment  relating  to  railways.  I  do  not 
see  in  what  other  way  it  can  be  described.  The 
word  "  enactment "  is  not  the  same  as  the  word 
"  Aot."  Act  means  the  whole  Act,  I  think,  but 
an  enactment  is  the  Aot  or  a  part  of  it,  and  a 
particular  section  or  part  of  an  Act  of  Parliament 
may  be  an  enactment.  In  this  case  I  think  this 
is  a  general  enactment  relating  to  railways, 
therefore  I  think  it  must  apply  to  a  light  railway, 
and  I  think  also  that  the  light  railway  must  be 
deemed  to  have  been  constructed  under  a  special 
Act,  although  only  constructed  under  an  order. 
For  these  reasons  I  think,  although  I  have 
hesitated  on  one  of  these  points,  that  the  decision 
is  wrong,  and  that  the  railway  is  entitled  to  this 
exemption. 
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Darling,  J. — I  am  of  the  same  opinion.  I 
think  the  case  is  a  difficult  one  upon  both  points. 
I  do  not  propose  to  say  anything  about  the 
second  point,  but  only  upon  that  which  arises 
upon  the  construction  of  the  Public  Health  Act 
1875,  8.  211.  Now  as  to  that,  my  view  is  thia. 
The  appellants  may  use  the  roads  in  question  as 
all  other  persons  may,  and  they  would  not  be 
rateable.  They  are  rateable  because,  unlike 
others,  they  have  the  exclusive  use  of  some  land 
on  which  they  have  been  permitted  to  lay  down  a 
railway  and  the  necessary  appurtenances  of  a 
railway.  That  railway  they  alone  may  use  as  a 
railway;  all  other  persons  are  forbidden  so  to 
use  it.  Therefore  all  that  land  for  which  the 
appellants-  are  rateable,  all  that  thing,  whatever 
it  may  be,  for  which  they  are  rateable,  is  used 
only  as  a  railway.  Where  the  posts  stand,  all 
other  use,  except  use  by  the  appellants,  would  be 
a  trespass.  It  is  true  that  people  may  cross  the 
line  of  rail  and  even  with  their  carts  may  run 
along  upon  it,  though  not  in  the  same  way  that 
the  appellants  may,  because  they  may  not  use  a 
flanged  wheel  to  keep  the  cart  upon  the  rails,  but 
this  kind  of  use  by  others  of  a  railway  happens, 
although  in  a  less  degree,  at  any  level  crossing 
upon  such  a  railway  as  the  North- Western,  for 
instance ;  and  if  you  were  to  add  all  those  level 
crossings  together  it  would  be  found  that  they 
made  up  a  very  considerable  portion  of  the  whole 
length  of  the  line.  That  railway,  of  course,  has 
this  exemption,  and  yet  upon  those  crossings 
there  is  the  use  by  other  persons  traversing  (they 
are  not  bound  to  traverse  at  a  right  angle ;  they 
may  go  obliquely)  the  railway;  persons  other 
than  the  railway  company  itself.  Beyond  that  I 
should  say,  if  you  are  to  read  this  word  "  only  "  as 
meaning  only  used  by  the  railway  company  itself, 
there  is  another  matter  which  might  have  some 
bearing  upon  it.  I  believe,  as  to  these  railways 
which  undoubtedly  have  the  exemption,  many  of 
the  old  railway  Acts— I  mean  when  railways  were 
first  started  and  people  did  not  know  what  the 
traffic  on  a  railway  would  develop  into— em- 
powered people  to  use  their  own  engines  on  the 
railway  and  their  own  carriages,  and  it  was  rather 
contemplated  that  people  would  travel  about  on 
the  railways  just  as  they  now  travel  about  in 
motor-cars  upon  the  old  roads;  yet  the  thing 
was  used  only  as  a  railway,  although  not  only  by 
the  corporation  to  whom  the  line  belonged.  For 
these  reasons  it  appears  to  me  that  this  light 
railway  is  entitled  to  the  exemption  conferred 
upon  railways  by  sect.  211  of  the  Public  Health 
Act  1875. 

A.  T.  Lawrence,  J. — I  am  of  the  same  opinion. 
I  think  that  the  exemption  in  sect.  211  applies.  I 
do  not  think  it  is  a  plain  case  at  all,  but,  as  far 
as  I  can  see,  that  is  the  right  way  to  use  these 
words  "  used  only  as  a  railway  constructed  under 
the  powers  of  an  Act  of  Parliament  for  public 
conveyance.."  When  you  look  at  the  property 
which  is  rated  in  the  rate- book,  it  is  described  as 
buildings,  plant,  &c.,  lines  of  rail.  Now,  are  those 
property  which  is  used  only  as  a  railway  P  It 
seems  to  me  that  they  are.  It  is  quite  true  that 
persons  pass  over  them  in  the  exercise  of  their 
rights  of  way  over  the  highway,  but  that  does  not 
prevent  their  being  used  only  in  their  character 
of  railway  by  the  company.  It  is  that  exclusive 
user  which  the  company  possesses  that  makes 
that  rateable  at  all.    The  company  have  just  the 


same  right  as  every  other  inhabitant  or  King  s 
subject  has  to  pass  over  these  rails,  but  for  their 
exclusive  user  without  paying  any  rate,  bat 
having  that  exclusive  right  they  have  to  pay  rates. 
It  seems  to  me  impossible  to  say  on  the  one  hand 
that  they  have  an  exclusive  right  which  makes 
them  rateable,  and  that  they  are  not  the  only 
persons  who  use  that  rateable  hereditament.  1 
think  they  are  the  only  persons  who  have  the 
exclusive  use  of  that  rateable  hereditament.  With 
reference  to  the  next  question,  as  to  whether  the 
line  was  constructed  under  the  powers  of  an  Act 
of  Parliament  for  public  conveyance,  it  seems  to 
me  that  the  construction  contended  for  by  the 
appellants  of  sect.  12  of  the  Light  Railways  Act 
1896  does  have  the  effect  of  making  this  order  an 
Act  of  Parliament  and  of  making  thia  stroc- 
trre  a  railway  made  under  the  powers  of  an 
Act  of  Parliament,  and  that  within  the  meaning 
of  that  section  this  sect.  211  is  a  general  enact- 
ment relating  to  railways.  I  am  sure  if  the  clause, 
instead  of  being  an  exemption,  had  been  a  clause 
imposing  a  higher  rate  upon  railways,  it  would 
have  been  impossible  to  say  that  it  was  not  a 
general  enactment  relating  to  railways.  There- 
fore, for  these  reasons,  I  think  the  arguments 
addressed  to  us  by  Mr.  Hyde  were  correct. 

Appeal  allowed. 

Solicitors  :  Ashurst,  Morris,  Crisp,  and  Co. ; 
Sharpe,  Parker, .  and  Co.,  for  Greenhalgh,  Town 
Clerk,  Wakefield. 


Wednesday,  Jan.  17, 1906. 

(Before  Lord  Alverstone,  G.J.,  Ridley  and 

Darling,  JJ.) 

Rust  (app.)  v.  Churchwardens  and  Over- 
seers of  St.  Botolph,  Bishopsgate 
(reaps.),  (a) 

Summary  jurisdiction — Case  stated  by  justices — 
Notice  of  appeal — Case  delivered  to  respondent* 
but  no  notice  of  appeal  given — Indorsement  on 
case  of  acceptance  of  service — Condition  pre- 
cedent— Jurisdiction  to  hear  appeal — Summary 
Jurisdiction  Act  1857  (20  &  21  Vict,  c,  43),  s.  2. 

By  seel.  2  of  the  Summary  Jurisdiction  Act  1857 
either  parly,  if  dissatisfied  with  the  deter- 
mination of  the  justices,  may  apply  for  a  case, 
and  such  parly  shall  within  three  days  after 
receiving  the  case,  transmit  the  same  to  the 
court,  "first  giving  notice  in  writing  of  such 
appeal,  with  a  copy  of  the  case  so  stated  and 
signed,  to  the  other  party.*9 

An  appellant  duly  delivered  a  copy  of  the  case  to 
the  respondents'  solicitors,  but  he  did  not  with 
such  copy  give  notice  in  writing  of  such  appeal, 
and  the  respondents9  solicitors  indorsed  upon  the 
case  that  they  accepted  service  thereof  on  behalf 
of  the  respondents. 

Held,  that  the  giving  of  the  notice  of  appeal  was 
a  condition  precedent  to  the  right  of  the  appel- 
lant to  have  his  appeal  heard,  and  that  the  court 
had  no  jurisdiction  to  hear  the  appeal,  notwith- 
standing that  1he  case  had  been  duly  delivered 
to  the  respondent*  solicitors,  and  that  a 
statement  had  been  indorsed  thereon  by  the 
respondents9  solicitors  that  they  accepted  service 
of  the  case  on  behalf  of  the  respondents. 

(a)  Reported  by  W.  W.  Ore,  Kaq.,  Barristor*fc-l*w. 
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Preliminary  objection  taken  to  the  hearing  of 
an  appeal  upon  a  case  stated  by  justices  under 
the  Summary  Jurisdiction  Acts,  upon  the  ground 
that  no  notice  in  writing  of  such  appeal  was 
given  by  the  appellant  to  the  respondents,  with  a 
copy  of  the  case  stated,  as  required  by  sect.  2  of 
the  Summary  Jurisdiction  Act  1857. 

The  case  was  stated  by  two  of  the  aldermen  of 
the  city  of  London,  being  two  justices  of  the 
peace  in  and  for  the  city  of  London,  sitting  at 
the  Guildhall  Justice  Boom  and  being  a  court  of 
summary  jurisdiction,  pursuant  to  the  Summary 
Jurisdiction  Act  1879,  upon  the  questions  of  law 
which  arose  before  them,  "  the  appellant  having 
duly  entered  into  a  recognisance  to  prosecute  the 
appeal"  The  questions  of  law  raised  by  the  case 
were  as  to  the  liability  of  the  appellant  to  certain 
poor  rate*. 

The  appellant  duly  served  a  copy  of  the  case 
upon  the  respondents'  solicitors,  but  he  did  not 
give  any  notice  in  writing  of  such  appeal  with  the 
copy  of  the  case  or  at  all.  On  the  10th  Aug. 
1905  the  respondents'  solicitors  indorsed  on  the 
case  a  statement  that  they  aoccepted  service  of  the 
case  on  behalf  of  the  respondents.  The  indorse- 
ment was  written  on  the  margin  of  the  first  page 
of  the  case,  and  was  as  follows : 

We  aooept  service  hereof  on  behalf  of  the  respon- 
dents this  10th  day  of  August  1905— Clapham,  Fitch, 
and  Co.,  15,  Devonshire-square,  E.C. 

The  Summary  Jurisdiction  Act  1857  (20  &  21 
Yict.  c.  43)  provides : 

Sect  2.  After  the  hearing  and  determination  by  a 
jnstioe  or  justices  of  the  peace  of  any  information  or 
oomplaint  which  he  or  they  have  power  to  determine  in 
a  summary  way,  .  .  .  either  party  to  the  proceed- 
ing before  the  said  jnstioe  or  justices  may,  if  dissatisfied 
with  the  said  determination  as  being  erroneous  in  point 
of  law,  apply  in  writing  within  three  days  after  the  same 
to  the  said  justice  or  justices,  to  state  and  sign  a  case 
setting  forth  the  facts  and  the  grounds  of  such  deter- 
mination, for  the  opinion  thereon,  of  one  of  the  Superior 
Courts  of  law,  to  be  named  by  the  party  applying ;  and 
suoh  party,  hereinafter  called  "the  appellant,"  shall 
within  three  days  after  reoeiving  such  oase,  transmit  the 
same  to  the  court  named  in  his  application,  first  giving 
notice  in  writing  of  such  appeal,  with  a  oopy  of  the 
case  so  stated  and  signed,  to  the  other  party  to  the 
proceeding  in  which  tbe  determination  was  given  herein- 
after called  the  tespondeut. 

Danckwerts,  K.O.  [Sylvain  Mayer  with  him)  for 
the  respondents. — There  is  a  preliminary  objection 
to  the  appeal  Leing  heard.  Sect.  2  of  the  Sum- 
mary Jurisdiction  Act  1857  (20  &  21  Yict.  c.  43) 
requires  the  appellant,  within  three  days  after 
receiving  the  case,  to  transmit  the  same  to  the 
court,  first  giving  notice  in  writing  of  such  appeal, 
with  a  copy  of  the  case  so  stated  and  signed,  to 
the  other  party  to  the  proceedings."  In  this  case, 
although  the  case  was  delivered  to  the  respon- 
dents' solicitors,  no  notice  in  writing  of  such 
appeal  was  given.  The  giving  of  such  notice  is 
a  condition  precedent  to  the  jurisdiction  of  the 
court  to  hear  this  appeal,  and  it  is  not  sufficient 
merely  to  deliver  a  copy  of  the  oase  to  the  respon- 
dents. In  Woodhouse  v.  Wood  (1  L.  T.  Rep.  59 ; 
29  L.  J.  149,  M.  G.)  it  was  held  that  the  giving 
of  the  notice  in  writing  with  a  copy  of  the  case 
to  the  respondent  was  a  condition  precedent  to 
the  right  of  the  appellant  to  have  the  case  heard 
by  the  court.  Crompton,  J.  there  eays  (29  L.  J. 
at  p.  150,  M.  0.) :   "  But  here   it  must  be  con- 


sidered that  the  words " — that  is,  the  words  of 
sect.  2— "make  the  giving  notice   a   condition 

Erecedent "  ;  and  Blackburn,  J.  says :  "  The  court 
as  no  jurisdiction  to  hear  the  appeal,  except  by 
this  Act  of  Parliament ;  and  the  2nd  section  gives 
that  jurisdiction,  and  ubos  the  words  '  first  giving 
notice/  /&c.  If  the  legislature  intended  to  say 
that  the  giving  such  notice  should  be  a  condition 
precedent  to  our  hearing  the  appeal,  I  see  no  other 
words  which  could  have  been  used.  The  legisla- 
ture must  be  considered  to  have  made  it  a  con- 
dition precedent."  So,  in  Morgan  v.  Edward*  (5 
H.  &  N.  415),  it  was  held  that  these  provisions 
in  sect.  2  were  conditions  precedent,  and  that  an 
objection  based  upon  their  omission  could  not  be 
waived.    [Be  was  stopped.] 

Macmorran,  K.O.  (Lincoln  Reed  with  him)  for 
the  appellant. — The  objection  is  a  purely  technical 
one.  In  the  present  instance  a  copy  of  the  case 
was  duly  delivered  by  the  appellant  to  the  respon- 
dent**' solicitors,  and  they  indorsed  their  accept- 
ance of  the  service  of  the  case  on  behalf  of  the 
respondents  on  the  case  itself,  and,  in  addition,  it 
is  stated  in  the  beginning  of  the  case,  that  the 
justices  stated  the  case  "the  appellant  having 
duly  entered  into  a  recognisance  to  prosecute  the 
appeal,"  so  that  no  formality  was  wantiog  exoept 
the  giving  of  the  notice,  and  in  fact  the  delivery 
of  the  copy  of  the  case  itself  is  equivalent  to 
giving  notice  of  the  appellant's  intention  to  go  on 
with  the  appeal.  If  there  is  no  oaBe  which 
requires  the  court  to  hold  that  there  is  no  juris- 
diction here — and  it  is  submitted  that  in  these 
circumstances  there  is  none — then  the  court 
ought  not  to  extend  this  technical  objection 
beyond  what  is  necessary.  While  the  case  of 
Morgan  v.  Edwards  (ubi  sup.)  may  be  accepted,  it 
does  not  absolutely  conclude  the  present  case, 
because  in  that  oase  not  only  was  there  an  omis- 
sion to  serve  the  notice  in  writing  of  the  appeal, 
but  there  was  also  an  omission  to  serve  a  oopy  of 
the  case  itself.  There  is  no  case  which  shows 
that  where  the  appellant  has  delivered  his  oase 
to  the  respondent  and  the  respondent  has  accepted 
service  of  it,  the  omission  to  give  the  notice  is 
fatal.  [Lord  Alverstone,  O.J.  —  There  is 
nothing  to  show  that  when  the  appellant  delivered 
his  case  there  was  an  intention  on  his  part  to  go 
on  with  the  appeal,  and  the  statute  says  expressly 
that  when  he  delivers  his  case  he  must  give  notice 
in  writing  of  his  intention  to  appeal  If  anything 
could  be  shown  whioh  amounted  to  a  statement 
that  the  appellant  was  going  on  with  the  appeal, 
then  the  court  might  be  inclined  to  help  the 
appellant,  but  I  see  nothing  to  that  effect]  The 
delivery  of  tbe  case  and  the  indorsement  thereon 
of  the  acceptance  of  service  is  sufficient  to  entitle 
the  appellant  to  have  the  oase  heard.  [Danck- 
werts, K.O. — The  case  decided  by  the  Court  of 
Queen's  Bench  in  Ireland  in  1871,  of  Little  v. 
Donnelly  (Ir.  Rep.  5  0.  L.  1),  is  exactly  in  point, 
as  in  that  case  a  oopy  of  the  case  was  served 
upon  the  respondent,  but  there  was  no  written 
notice  of  appeal,  and  the  court  held  that  the 
omission  to  give  the  notice  of  appeal  was 
fatal,  although  the  case  had  been  delivered.] 
[Ridley,  J. — There  is  also  the  case  of  Guardians 
of  South  Dublin  Union  v.  Jones  (12  L  Rep. 
Ir.  358),  where  it  was  held  that  the  giving  of  the 
notice  to  tbe  respondent  was  a  condition  prece- 
dent to  the  jurisdiction  to  hear  the  appeal.] 
None  of  the  cases  is  in  point  except  the  oase  of 
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Tozbland  v.  Guardians  of  West  Ham  Union. 


[K.B.  Drr. 


Little  v.  Donnelly  (ubi  sup.),  which  ia  in  point, 
and  if  the  court  follow  that  case,  then  the  objec- 
tion must  prevail.  The  necessity  of  giving 
notice  of  appeal  is  for  the  benefit  of  the  person 
to  whom  it  is  given,  and  the  general  rale  is  that 
such  a  notice  may  be  waived.  The  oonrt  oan  say, 
first,  that  the  notice  of  appeal  here  was  sufficient; 
secondly,  that  even  if  it  is  not  sufficient,  the 
objection  can,  if  required,  be  waived ;  and,  thirdly, 
that  in  tbe  event  of  the  court  dismissing  the 
appeal  upon  that  ground  it  ought  to  be  without 
costs,  as  was  done  by  Lord  Russell,  C.J.  and 
Wright,  J.  in  Hill  v.  Wright  (60  J.  P.  312),  where 
Lord  Russell,  G.J.  said  that  it  was  with  reluctance 
that  he  felt  compelled  to  give  effect  to  the 
objection. 

Danckwerts.  K.O.  in  reply. — The  decision  in 
Woodhouse  v.  Wood  (ubi  sup.)  is  absolutely  clear 
that  the  notice  must  be  given,  and  that  the 
omission  to  give  it  is  fatal ;  and  the  Irish  case  of 
Little  v.  Donnelly  (ubi  sup.)  is  conclusive  of  the 
present  case.  The  two  Irish  cases  were  argued 
altogether  on  the  absence  of  the  notice.  As  to 
the  question  of  waiver,  all  the  cases  show  that 
these  are  statutory  conditions  precedent  and 
cannot  be  waived.  Then  as  to  the  costs,  the 
court  has  power  to  give  costs  on  dismissing  the 
appeal  upon  this  ground,  although  the  ground  is 
that  the  court  has  no  jurisdiction  to  hear  the 
appeal :  (Great  Northern  and  London  and  North- 
western Joint  Committee  v.  Inett,  2  Q.  B.  Div. 
284).  The  respondents  are  therefore  entitled  to 
their  costs. 

Lord  Alybbstonb,  C.J. —  I  have  the  same 
feeling  as  the  late  Lord  Chief  Justice,  Lord 
Russell,  G.J.  expressed  in  the  case  which  has 
been  referred  to  of  HiU  v.  Wright  (ubi  sup),  and 
I  give  effect  to  thiB  preliminary  objection  with 
reluctance;  but  I  consider  the  practice  is  too 
rootedly  fixed  to  enable  us  to  overrule  it.  It  is  a 
statutory  condition  that  when  a  case  is  stated 
under  sect.  2  of  the  Summary  Jurisdiction  Act 
of  1857  there  shall  be  given  a  notice  in  writing  of 
such  appeal,  with  a  copy  of  the  case  so  stated. 
Effect  has  been  given  to  that  condition  in  more 
than  one  case,  in  which  the  absence  of  the 
" notice  in  writing"  has  been  referred  to  as  being 
the  ground  on  which  the  appeal  could  not  be 
entertained.  I  do  not  take  the  Irish  case  of 
Little  v.  Donnelly  (ubi  sup.),  which  has  been 
referred  to  in  support  of  this  objeotion  as  an 
authority  binding  upon  us,  but  I  take  it  only  as 
a  case  which  really  points  out  what  I  think  the 
other  cases  on  this  subject  indicate — namely, 
that  there  are  two  statutory  conditions  prescribed 
in  sect.  2  as  conditions  to  be  performed  by 
persons  appealing  under  that  section,  and  it  has 
been  thought  in  the  interests  of  justice  and  the 
uniformity  of  business  that  persons  must  obey 
those  conditions  before  they  are  entitled  to  have 
their  appeal  heard.  Counsel  for  the  appellant  in 
this  case,  in  opposing  this  preliminary  objection, 
naturally  and  ingeniously  says  that  we  ought  to 
read  what  was  indorsed  on  this  case  as  amounting 
to  a  notice  of  appeal.  I  cannot  read  it  so.  The 
case  ib  stated  under  the  terms  of  the  recognisance 
which  we  know  must  have  been  given  either  when 
the  application  was  made  or  when  the  case  was 
taken  oat  Therefore,  there  is  nothing  on  the 
face  of  the  case  to  show  that  the  appellant  is 
going  on  with  it  at  all.    If  it  could  be  said  that 


the  mere  acceptance  of  the  case  by  the  other 
party  was  a  waiver  different  conditions  would 
have  arisen.  In  my  opinion,  without  frittering 
down  the  practice,  which,  however  strong  it 
may  seem,  is  a  statutory  practice  which  has 
prevailed  for  thirty  or  forty  years,  we  cannot 
entertain  thiB  appeal.  I  think,  however,  in 
giving  effect  to  this  objeotion  we  should  give  so 
costs. 

Ridley,  J. — I  agree.  I  think  we  have  no 
option  in  the  matter. 

Dabling,  J. — I  agree. 

Preliminary  objection  upheld,  and  appeal 
dismissed  upon  that  ground,  but  without 
costs,  (a) 

Solicitor  for  the  appellant,  T.  Lamartine 
Yates. 

Solicitors  for  the  respondents,  Clapham,  Fitch, 
and  Co. 


Wednesday,  Feb.  14, 1906. 

(Before  Lord  Alybbstonb,  G.J.,  Ridley  and 

Dabling.  JJ.) 

Tozbland  v.  Guardians  of  West  Ham 

Union.  (6) 

Poor  law — Pauper  in  workhouse— Pauper  ordered 
to  do  certain  work — Injury  to  pauper  through 
negligence  of  servant  of  guardians — Right  of 
pauper  to  sue  guardians — Common  employment. 

A  pauper  inmate  of  a  workhouse  was  told  by  the 
labour  master  to  assist  in  certain  work  that  was 
being  done  for  the  extension  of  the  electric 
lighting  from  one  building  of  the  workhouse  to 
another.  While  engaged  on  a  scaffold  erected 
under  the  supervision  of  the  engineer  for  affixing 
the  electric  wires  to  a  wall  the  scaffold  gave  way, 
and  the  pauper  fell  and  was  injured.  The 
scaffold  was  improperly  and  negligently  con- 
structed, and  it  was  found  as  a  fact  that  it 
was  negligence  to  put  the  pauper  to  work  on  it. 
The  engineer  was  in  the  permanent  employment 
of  the  guardians,  and  was  responsible  for  the 
construction  of  the  scaffold. 

In  an  action  by  the  pauper  against  the  guardians, 
judgment  was  given  against  the  pauper  on  the 
ground  that  the  doctrine  of  common  employ- 
ment applied  and  prevented  the  pauper  from 
recovering. 

Held,  that  the  doctrine  of  common  employment  did 
not  apply,  as  the  pauper,  when  ordered  to  do  the 
work  had  not  the  option  of  refusing  to  do  it, 
but  was  bound  to  do  it,  and  there  was  no  such 
consent  on  his  part  to  do  the  work  as  would 
make  that  doctrine  applicable;  and,  further, 
that  the  work  was  not  part  of  the  administrative 
duties  of  the  guardians,  but  was  work  for  (he 
negligent  carrying  out  of  which  they  were  liable; 
and  that  therefore  the  guardians  were  liable  to 
the  pauper  for  the  negligence  of  their  servant. 

Appeal   by   the   plaintiff    from    Bow    County 
Court. 

(a)  The  decision  in  this  case  waa  followed  on  the 
4th  April  by  the  Divisional  Conrt  (Lord  Ahrerotooe,  C.J.T 
Darling  and  Bray,  JJ.)  in  the  case  of  Eustace  r.  Cook 
and  Co.  Limited,  where  tho  same  objeotion  was  taken 
and  upheld,  bnt  coats  were  allowed. 

(b)  Reported  by  W.  W.  Orb,  Esq.,  Barrlster-at-Law. 
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The  action  was  brought  by  the  plaintiff,  a 
pauper  in  the  West  Ham  Union,  against  the 
guardians  of  the  West  Ham  Union  to  recover 
1002.  by  way  of  damages  for  personal  injuries 
sustained  fry  him  whilst  at  work  tor  the  guardians 
at  their  infirmary,  on  the  28th  Sept.  1904,  in 
consequence  of  his  being  put  to  work  on  a  defective 
and  dangerous  scaffolding. 

The  action  was  brought  not  under  the  Em- 
ployers' Liability  Act,  but  at  common  law. 

The  facts  were  as  follows : — 

The  plaintiff  was  a  man  about  fifty-seven 
year 8  of  age;  he  had  been  for  nearly  thirty 
years  a  cigar-box  maker.  He  was  compelled  to 
enter  the  West  Ham  Union  on  the  19th  July 
1904  owing  to  want  of  employment  in  his  trade. 
He  was  first  put  to  breaking  stones ;  then  he  was 
sent  to  the  defendants'  infirmary  near  Leyton- 
stone,  and  on  the  9th  Sept.  he  was  put  to  working 
in  the  garden. 

On  the  day  of  the  accident,  the  28th  Sept., 
the  assistant  electrical  engineer  was  engaged  in 
extending  the  electric  installation  from  the  lecture- 
room  of  the  infirmary  to  another  room,  and  for 
this  purpose  it  was  necessary  to  carry  electric 
wires  from  the  lecture-room  across  a  wall  outside 
at  a  height  of  about  10ft.  from  the  ground  for  a 
length  of  about  15ft.  These  wires  were  encased  in 
a  |in.  lead  pipe,  which  was  to  be  affixed  to  the  wall 
with  hooks,  and  for  the  purpose  of  fixing  the  pipe 
to  the  wall  at  the  above  height,  a  Boaffold  was 
erected  as  follows :  On  the  left-hand  side  there 
was  a  fifteen-rung  ladder  leaning  against  an  iron 
girder,  and  on  the  right-hand  side  a  step-ladder 
leaning  against  the  wall  or  window  ledge,  and  a 
scaffold  board,  some  10ft.  long  and  9in.  wide, 
was  laid  from  the  top  step  of  the  step-ladder 
through  a  rung  of  the  ladder  opposite.  The 
ladder  and  step-ladder  were  opposite  to  each 
other,  and  were  not  tied  in  any  way.  The  scaffold 
board  was  about  6ft.  from  the  ground. 

The  assistant  electrical  engineer  to  the  in- 
firmary, named  Byers,  asked  tne  labour  master 
for  an  assistant  labourer  to  help  bim  on  the 
scaffold  in  putting  up  and  fastening  the  lead 
pipe  against  the  wall,  and  the  plaintiff,  who  was 
then  an  inmate  of  the  union,  was  told  by  the 
labour  master  to  assist  him,  and  he  did  so.  The 
plaintiff  and  Byers  were  standing  on  the  plank 
with  their  faces  to  the  wall ;  they  were  engaged 
in  driving  a  pipe  hook  into  the  wall,  and  the 
plaintiff  was  holding  the  pipe  against  the  wall 
whilst  the  other  was  driving  the  hook  in.  Whilst 
they  were  bo  engaged  the  scaffold  collapsed  out- 
wards from  the  wall  and  both  fell  to  the  ground, 
and  the  plaintiff  received  injuries  so  severe  that 
his  right  leg  had  afterwards  to  be  amputated. 
The  plaintiff  had  had  no  experience  as  a 
builder,  and  he  was  not  paid  for  the  work  he  was 
doing. 

The  assistant  engineer  Byers  said  in  his  evi- 
dence that  the  work  was  carried  out  under  the 
orders  of  the  chief  engineer,  who  came  and  saw  the 
staging  up,  and  that  he  (Byers)  was  responsible 
for  the  staging.  He  also  said  that  if  the  plaintiff 
were  told  T>y  a  superior  to  do  the  work  and  he 
did  not  do  it  he  would  report  him. 

The  chief  electrical  engineer,  named  Baird, 
admitted  in  cross-examination  that  he  was  the 
person  responsible  in  the  case,  and  he  said  that  if 
a  man  pushed  against  the  wall  there  was  nothing 
to  prevent  the  staging  coming  down.. 


Both  the  chief  engineer  and  the  assistant  engi- 
neer were  in  the  permanent  employment  of  the 
defendants. 

The  learned  Oounty  Court  judge,  in  a  con- 
sidered judgment  delivered  on  the  25th  May  1905, 
said  that  the  case  raised  a  question  which  ap- 
parently had  not  been  decided,  as  to  the  exact 
rights  and  position  of  a  pauper  at  the  time  he 
is  oeing  fed  and  maintained  by  the  guardians ; 
that  a  pauper  must  have  some  civil  rights ;  that 
he  could  not  put  the  case  higher  than  that  of 
master  and  servant,  and  he  therefore  assumed 
that  the  defendants  were  liable  to  the  plaintiff  in 
the  same  way  that  any  ordinary  master  would  be 
liable  to  his  servant.  He  found  as  a  fact  that  it 
was  negligence  to  put  the  plaintiff  to  work  on  the 
platform  on  which  he  was  put  to  work ;  that  it 
was  an  insecure  platform  upon  which  to  ask  a 
man  accustomed  to  platforms  (such  as  an 
experienced  painter  or  house  decorator)  to  work, 
but  to  put  a  man  on  it  who  had  no  experience 
of  such  work  was  most  improper. 

Mr.  Baird  saw  him  on  the  platform  and 
accepted  the  responsibility  for  it;  therefore  he 
found  that  the  negligence  was  his  negHgenoe. 

But  even  upon  the  above  assumption  and  the 
above  findings  the  plaintiff  must  get  over  the 
doctrine  of  common  employment. 

Counsel  contended  that  Mr.  Baird  was  not  in 
the  position  of  a  fellow. servant  with  the  plaintiff, 
but  the  cases  were  too  strong  against  him  upon 
that  point. 

The  County  Court  judge  therefore  gave  judg- 
ment for  the  defendants  without  costs;  and  he 
assessed  the  damages  at  100Z.  if  it  should  be 
held  that  the  plaintiff  was  entitled  to  recover. 

The  plaintiff  appealed  upon  the  ground  that  the 
learned  judge  was  wrong  in  law  in  ruling  that 
the  plaintiff  was  in  common  employment  with  Mr. 
Baird,  the  engineer. 

Robert  Wallace,  K.C.  (Abinger  and  A.  Campbell 
with  him)  for  the  plaintiff.— The  onhr  ground  on 
which  the  Oounty  Court  judge  found  against  the 
plaintiff  was  on  the  doctrine  of  common  employ- 
ment, that  he  was  in  common  employment  with 
the  official  whose  negligence  caused  the  accident. 
For  the  doctrine  of  common  employment  to  apply, 
a  person  must  voluntarily  enter  into  the  contract 
to  do  the  particular  work.  It  cannot  be  said  that 
the  plaintiff  on  being  told  by  the  labour  master 
to  do  this  particular  work  was  doing  the  work 
voluntarily.  Upon  being  told  to  do  this  work 
he  was  bound  to  do  it,  and  was  liable  to  punish- 
ment and  imprisonment  if  he  refused  to  do  it. 
By  sect.  5  of  55  Geo.  3,  o.  137  (the  Poor 
Belief  Aot  1815),  if  a  pauper  refused  to  do  the 
work  which  he  was  told  to  do,  he  was  liable  to 
imprisonment  with  hard  labour  for  a  term  not 
exceeding  twenty-one  days.  That  was  amended 
by  sect.  58  of  7  &  8  Vict.  o.  101  (the  Poor  Law 
Amendment  Aot  1844),  which  extended  the 
imprisonment  to  a  term  not  exceeding  forty- 
two  days.  By  sect.  7  (4)  of  34  &  35  Vict.  c.  108 
(the  Pauper  Inmates  Discharge  and  Regulation 
Act  1871),  "any  pauper  who  refuses  or  neglects, 
whilst  an  inmate  of  any  casual  ward,  workhouse, 
or  asylum,  to  do  the  work  or  observe  the 
regulations  prescribed,  shall  be  deemed  an  idle 
and  disorderly  person  within  the  meaning  of 
sect.  3  of  5  Geo.  4,  o.  83" — the  Vagrancy  Act 
1824,  under  which  section  of  the  Vagrancy  Aot 
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he  would  be  liable  to  one  month's  imprisonment 
with  hard  labour.    Therefore  if  the  plaintiff  had 
refused  to  obey  the  order  of  the  labour  master 
when  he  was  told  to  do  this  work,  he  would  have 
been  liable  to  imprisonment  with  hard  labour  for 
one  month.    He  was  not  a  volunteer,  and  he  was 
not  in  the  position    of   a    servant    voluntarily 
contracting  with  a  master  to  do  certain  work  and 
run  all   the  risks  incident  to  that  work.     The 
basis  of  the  doctrine  of  common  employment  is 
that  the  servant  is  a  free  and  voluntary  agent, 
and  that  he  is  free  to  enter  into  the  contract  to 
do  the  work  or  to  refuse  to  enter    into    that 
contract.    The  earliest  case  in  which  the  general 
principle  was  discussed  was  Priestley  v.  Fowler 
(3  M.  &  W.  1),  and  then  in  Smith  v.  Steele  (32 
L.  T.  Rep.  195 ;  L.  Rep.  10  Q.  B.  125)  it  was  held 
that  an  actio  a  would  lie  by  a  pilot  against  ship- 
owners (his  e  as  ploy  ere)  for  injuries  caused  to  him 
whilst  acting  as  pilot  on  board  their  vessel,  by 
the  negligence  of  their  servants,  and  upon  the 
ground  that  there  was  no  implied  contraot  that 
the  pilot  should  take  upon  himBelf  the  risk  of 
injury  from  fellow-servants,  inasmuch  as  he  was 
not  a  free  agent  to  enter  into  such  a  contraot.  By 
the  Merchant  Shipping  Act  the  shipowners  were 
bound  under  a  penalty  to  employ  a  pilot,  and  the 
pilot  was  subject  to  a  penalty  if  he  refused  to 
take  charge  of  the  ship.    The  considered  judg- 
ment of  the  court  was  delivered  by  Blackburn,  J., 
who  said,  speaking  of  the  pilot :    "  He  cannot, 
therefore,  make  any  special  bargain  to  receive 
larger  pay  in  consideration  of  his  taking  this  risk 
upon  him.      An  ordinary  servant  has  (at  least 
theoretically),  as  Lord   Cairns  points  out,    the 
power  of  choosing  whether  he   will  enter  into 
the  employment  of  a  master.    ...    The  pilot  has 
no  Buch  choice ;  he  must  conduct  the  ship  on  the 
terms  .  fixed    by     the    statutes    which    regulate 
pilotage."    The  language  of  Lord  Cairns  is  taken 
from  his  judgment  in  Wilson  v.  Merry  (19  L.  T. 
Rep.    30;    L.    Rep.    1    H.  L.  (So.)  326).    The 
reasoning  of  the  judgment  in  Smith  v.  Steele  (ubi 
sup.)  applies  absolutely  to  this  oase.    The  com- 
pulsion is  the  basis  of  the  whole  principle,  and  is 
inconsistent  with  free  oontract.    All  the  cases 
where  the  doctrine  of  common  employment  has 
been  applied  are  oases  of  bargain  between  master 
and  servant,  and  they  are  all  based  on  the  ground 
that  the  servant  was  free  to  make  a  bargain  to  do 
the  work,  and  that   he    has   made   a   bargain 
between  himself  aud  his  master.     In  Smith  v. 
Steele    (ubi  sun.)  the  pilot  could  not   make  a 
bargain,  and  therefore  the  court  held  that  the 
principle  did  not  apply. 

Avory,  K.C.  (Stephen  Lynch  with  him)  for  the 
defendants. — The  County  Court  judge  was  right  in 
the  result,  and  he  was  right  in  putting  the  casein 
the  way  most  favourable  to  the  plaintiff— namely, 
that  he  was  a  servant ;  because  if  he  was  not  a 
servant  he  would  be  a  mere  volunteer,  and  if 
assisting  in  the  work  as  a  mere  volunteer  he 
would  have  no  right  of  action,  an  instance  of 
which  class  of  cases  is  Potter  v.  Faulkner  (5  L.  T. 
Rep.  455  ;  1  B.  &  S.  800).  If  the  plaintiff  is  not 
a  volunteer  and  not  a  servant,  then  it  is  difficult 
to  see  what  position  he  occupies  that  would  give 
him  a  right  of  action,  or  put  him  in  a  better  posi- 
tion than  if  he  were  a  servant  or  a  volunteer.  If 
he  is  a  volunteer  he  cannot  Bustain  the  action ; 
but  admitting  that  for  this  purpose  he  is  a 
servant,  he  clearly  comes  within  the  doctrine  of 


common  employment.  The  case  of  Smilhv. 
Steele  (ubi  sup.)f  in  which  the  pilot  was  held  to 
be  capable  of  maintaining  the  action,  is  distin- 
guishable from  the  present  oase.  In  that  case  the 
pilot  had  no  choice  as  to  whether  he  should  enter 
into  the  service  or  not,  because  he  was  bound  by 
statute  to  take  charge  of  the  vessel,  and  was 
liable  to  a  penalty  if  he  refused  to  do  so  ;  and  at 
the  end  of  his  judgment  Blackburn,  J.  puts  it  on 
the  ground  that  "an  ordinary  servant  has.  at 
Lord  Cairns  points  out,  the  power  of  choosing 
whether  he  will  enter  into  the  employment  of  a 
master  who  does  not  agree  to  act  personally  in 
the  management  of  his  business."  The  pilot 
recovered  in  that  oase  because  he  had  no  power 
of  choosing.  In  the  present  case,  although,  no 
doubt,  the  plaintiff  was  bound  while  in  the  work- 
house to  do  the  work  he  was  ordered  to  do,  yet 
he  was  not  bound  to  go  into  the  workhouse,  and 
he  need  not  have  gone  into  the  workhouse.  His 
going  into  the  workhouse  was  a  voluntary  act  on 
his  part,  as  no  pauper  is  liable  to  a  penalty  for 
not  going  into  the  workhouse.  As  soon  as  he 
goes  into  the  workhouse  he  puts  himself  volun- 
tarily into  the  position  of  having  voluntarily 
entered  into  the  employment  and  undertaken  the 
risk  incident  to  the  employment.  That  distin- 
guishes his  oase  from  the  oase  of  the  pilot  in 
Smith  v.  Steele  (ubi  sup.),  as  the  pilot  was  bound 
to  place  himself  in  the  position  of  undertaking  the 
work.  If  the  pauper  in  this  case  had  been  com- 
pelled under  a  penalty  to  go  into  the  workhouse 
m  the  first  instance,  then  the  oases  would  have 
been  similar.  The  mere  fact  that  a  person,  who 
has  voluntarily  entered  into  an  employment,  or 
who  has — as  the  plaintiff  in  this  case — voluntarily 
placed  himself  in  the  same  position,  has  been 
ordered  to  do  a  particular  class  of  work  which  he 
is  bound  to  do  is  no  answer  to  the  doctrine  of 
common  employment  applying.  In  the  next 
place,  the  work  that  was  being  done  in  this  case, 
the  fitting  up  of  electric  wires  for  lighting,  was 
part  of  the  administrative  duties  of  the  guardians, 
and  for  any  negligent  omission  in  carrying  out 
those  duties  the  guardians  are  not  liable : 

Brmnan  v.  Quirdians  of  Limerick  Union,  2  L.  Rep. 
Ir.  42. 

The  guardians  are  a  publio  body,  carrying  out 
public  duties,  and  it  would  be  against  public 
policy  to  render  them  liable  in  such  an  action  as 
the  present.  It  is  not  disputed  that  the  guar- 
dians may  be  liable  to  a  person  outside  the  work- 
house if  they  have  committed  a  wrongful  act,  as 
in  Levingston  v.  Guardians  of  Lurgan  Union  (Ir. 
Rep.  2  C.  L.  202),  where  they  were  held  liable  for 
injury  caused  to  the  plaintiff  by  making  a  sewer 
and  discharging  the  sewage  into  a  stream,  of  the 
water  of  which  he  had  the  use.  It  is  expressly 
said  by  the  court  in  Brennan's  oase  (ubi  tup.) 
that  their  decision  did  not  conflict  with  the 
decision  in  Levingston*  s  case,  as  in  that  oase 
the  action  was  for  a  wrong  committed  by  the 
guardians.  Brennan9e  case  (ubi  sup.),  though  not 
conclusive,  is  in  point,  and  it  snows  that  the 
pauper  cannot  sue  for  mere  negligence.  The 
plaintiff  therefore  shows  no  cause  of  action  upon 
any  ground. 

Robert  Wallace,  K.C,  in  reply,  was  stopped  as 
to  the  question  of  common  employment  Bren- 
nan's case  (ubi  sup.)  is  based  entirely  on  the  fact 
that  the  guardians  are  not  liable  for  a       ''      * 
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omission  in  carrying  ont  their  administrative 
duties  in  the  administration  of  the  poor  law ;  but 
it  has  never  been  suggested  that  for  wrongful 
acts  of  commission,  such  as  the  present,  the 
guardians  are  not  liable  to  persons  outside  the 
workhouse.  The  case  of  Levingston  v.  Guardian* 
of  Lurgan  Union  (ubi  $up.)  shows  that ;  and  if,  in 
respect  of  negligent  acts  done  outside  their 
ministerial  acts,  they  are  liable  to  persons 
outside  the  workhouse,  there  is  no  reason 
why  they  should  not  be  liable  to  a  pauper 
in  the  workhouse,  and  the  judgment  of 
Lord  Campbell  in  Southampton  and  Itehin 
Bridge  Company  v.  Southampton  Local  Board 
(8  E.  &  B.  801,  at  pp.  812-13)  shows  that  an 
action  for  negligence  may  be  maintained  against 
them. 

Lord  Alybrstone,  C.J. — Upon  the  main  ques- 
tion which  the  learned  County  Court  judge 
decided,  I  have  not  felt  any  doubt.  He  held  that 
the  doctrine  of  common  employment  was  an 
answer  to  the  plaintiff's  claim.  Putting  it  shortly, 
he  said :  "  I  have  assumed  that  the  plaintiff  was 
a  servant  of  the  defendants,  giving  his  services 
for  his  board  and  lodging."  Then  he  proceeded 
to  say  that  this  was  the  basis  of  a  contract  by  a 
servant  who  gave  his  services  in  exchange  for 
board  and  lodging,  and  that  the  doctrine  of 
common  employment  was  therefore  an  answer. 
With  great  respect  to  the  learned  judge,  I  cannot 
take  that  view.  It  seems  to  me  that,  if  that  was 
the  only  question  in  the  case,  he  overlooked  the 
broad  consideration  whioh  lie3  at  the  root  of 
the  doctrine  of  common  employment — namely, 
that  the  servant  has  the  option  of  entering  into  the 
contract  of  employment  or  refusing  the  employ- 
ment. In  this  case  it  is  conceded  as  common 
ground  that  what  the  plaintiff  was  doing  at  the 
time  and  place  in  question  was  labour  which  he 
was  compelled  to  do  by  virtue  of  the  Acts  relating 
to  workhouses,  and  if  he  had  refused  to  do  this 
work  he  would  have  been  subject  to  penalties  and 
punishments.  I  need  not  refer  to  any  of  the 
three  Acts  whioh  have  been  cited,  beyond  men- 
tioning them — namely,  55  Geo  3,  c.  137,  s.  5 ; 
7  &  8  Yiot.  c.  101,  s.  58 ;  and  34  &  35  Yict.  c.  108, 
s.  7 — because  they  are  all  of  them  enactments  which 
subject  a  pauper  to  penalties  or  punishments  if 
he  does  not  do  the  work  which  he  is  ordered  to 
do.  Now,  quite  feeling  that  we  ought  to  apply 
the  principle  of  common  employment  as  long  as 
it  remains  law,  in  all  cases  where  it  has  not 
been  taken  away  by  some  statutory  enactment 
and  where  the  facts  justify  its  application,  it  is 
essential  to  see  what  was  the  basis  of  the  doctrine 
of  common  employment.  1  shall  have  to  call 
attention  to  some  passages  in  the  casen  in  whioh 
it  has  been  most  discussed.  In  Priestley  v. 
Fowler  (3  M.  &  W.,  at  the  end  of  p.  6)  Lord 
Abinger,  O.B.,  giving  the  judgment  of  the  court, 
said :  "  The  servant  is  not  bound  to  risk  his 
safety  in  the  service  of  his  master,  and  may,  if  he 
thinks  fit,  decline  any  service  in  which  he  reason- 
ably apprehends  injury  to  himself;  and  in  most 
of  the  cases  in  which  danger  may  be  incurred,  if 
not  in  all,  he  is  just  as  likely  to  be  acquainted 
with  the  probability  and  extent  of  it  as  the 
master."  Alderson,  B.,  in  Hutchinson  v.  York, 
Newcastle,  and  Berwick  Railway  Company, 
in  delivering  the  considered  judgment  ox  the 
court,  said  (5  Ex.,  at  p.  352) :  "  The  principle  is 
that  a  servant,  when  he  engages  to  serve  a  master, 
Mao.  Cas.— Vol.  XXII. 


undertakes  as  between  him  and  his  master  to  run 
all  the  ordinary  risks  of  the  service,  and  this 
includes  the  risk  of  negligence  on  the  part  of  a 
fellow-servant."  In  Wilson  v.  Merry  (19  L.  T. 
Rep.  30,  at  p.  33 ;  L.  Rep.  1  H.  L.  (So.)  326,  at 
p.  932),  decided  by  the  House  of  Lords,  Lord 
Cairns,  L.C.  said :  "  At  all  events,' a  servant  may 
choose  for  himself  between  serving  a  master  who 
does  and  a  master  who  does  not  attend  in  person 
to  his  business.  But  what  the  master  ie,  in  my 
opinion,  bound  to  his  servant  to  do,  in  the  event 
of  his  not  personally  superintending  and  direct- 
ing the  work,  is  to  select  proper  and  competent 
persons  to  do  so."  Therefore  all  the  leading 
oases  which  have  dealt  with  this  doctrine  base 
it  upon  what  I  may  call  the  consent  of  the  servant 
to  enter  into  the  particular  employment.  I  quite 
agree  with  counsel  for  the  defendants  that  it 
would  not  be  at  all  inconsistent  with  that  view  if 
it  were  established  that  a  servant  consented  to 
enter  into  employment  which  may  include  all 
sorts  of  different  jobs,  what  he  called  "  miscel- 
laneous employment."  That,  I  do  not  deny, 
might  be  an  instance  in  which  the  doctrine  of 
common  employment  would  apply.  But  I  think 
that  there  must  be  something  in  the  nature  of 
voluntrary  contract,  or  voluntary  entry  by  the 
servant  into  the  bargain,  knowing  that  he  will 
have  to  run  certain  risks,  and  that  it  is  not  a  case 
of  what  is,  in  effect,  performing  work  by  com- 
pulsion of  law.  The  case  of  Smith  v.  Steele 
(ubi  sup.)  is  an  illustration,  and  I  agree  that  the 
passages  whioh  have  been  cited  for  the  plaintiff 
re-enunciate  the  principle  of  the  power  of  choosing 
the  employment  as  being  the  basis  of  the  doc- 
trine. But  it  must  not  be  forgotten,  with  regard 
to  the  case  of  Smith  v.  Steele  (ubi  sup.)t  that,  in 
the  case  of  the  pilot,  the  particular  pilot  in 
question  was  bound  to  go  and  perform  the 
services  required  of  him.  That  was  not  a  case 
of  what  I  may  call  general  compulsion,  but  it 
was  a  case  of  a  particular  compulsion,  the  pilot, 
whose  turn  it  was,  being  bound  to  go  and  per- 
form the  services  for  the  ship.  Therefore,  while 
it  does  illustrate,  I  do  not  think  it  does  more  than 
illustrate  the  plaintiff's  contention.  Counsel 
for  the  defendants,  when  pressed  with  that  diffi- 
culty, met  it  boldly  by  saying  that  the  plaintiff 
went  willingly  to  do  the  work ;  that  he  need  not 
have  gone  to  the  workhouse  unless  he  had  liked ; 
and  that  he  went  on  the  terms  that  he  must  give 
his  labour  in  exchange  for  sustenance.  The 
language  of  one  of  the  Acts  whioh  have  been 
referred  to  shows  some  foundation  for  the  doc- 
trine that  the  principle  upon  which  the  Act  is 
founded  was  that  the  pauper,  while  in  the  work- 
house, did  work  in  exchange  for  the  sustenance 
which  he  got.  There  was  a  section  read  in  which 
words  are  used  which  give  some  colour  to  that 
contention.  But  I  cannot  go  as  far  as  assenting 
to  that  view.  In  the  first  place,  the  pauper  does 
not  know  when  he  goes  into  the  workhouse  what 
work  he  may  have  to  do.  He  may  have  work 
involving  one  risk,  or  work  involving  another 
risk.  In  my  opinion,  it  would  be  an  extension  of 
the  doctrine  of  common  employment  to  say  that 
a  man  who  goes  into  a  workhouse  because  he  is 
starving  is  undertaking  to  enter  into  a  contract 
to  do  whatever  work  he  may  be  called  upon  to  do, 
upon  the  basis  of  being  a  servant,  who  could  refuse 
to  do  the  work.  The  option  or  the  choice  of  the 
servant  must,  in  my  opinion,  be  an  option  with 
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reference  to  the  work,  and  I  cannot  think  that  the 
compulsion  of  great  hunger  which  drives  him 
into  the  workhouse  oan  be  so  disregarded  that 
it  can  be  said  that  a  man  goes  into  the  work- 
house voluntarily  in  the  same  way  as  a  servant 
does   who  chooses  his  employment.    Therefore 
on  the  main  question  I  have  not  had  much  diffi- 
culty.   But,  to   my   mind,   the   other  question 
raised  for  the  defendants  presents  much  more 
serious  difficulties,  though  I  think  it  is  probable 
that  I  feel  those  difficulties  more  than  my  learned 
brothers  do.    But  I  have  felt  and  still  feel  some 
difficulty,   though  I  think    that  the  balance  of 
reasoning  leads  me  to  the  conclusion  that  the 
guardians  are  responsible.    It  is  difficult,  when 
we  are  dealing  with  public  bodies  who  work  by 
agents  and  who  appoint  officers  to  do  certain 
things,  to  apply  to  them  the  ordinary  doctrine  of 
principal  and  agent.    There  are  certain  cases  in 
which  it  clearly  ought  to  be  applied,  and  there 
are  certain  cases  in  which,  as  it  seems  to  me,  it 
clearly  ought  not  to  be  applied.  The  real  difficulty 
is  with  regard  to  the  question  within  which  class 
does  this  case  fall.    The  case  in  which  it  ought 
to  be  applied  is  a  case  of  which  Levingston  v. 
Guardians  of  Lurgan  Union  (Ir.  Rep.  2  0.  L. 
202),  where  the  guardians  were  making  a  Fewer, 
is  an  illustration ;  and  there  are  oases  to  be  found 
in  the  English  reports,  such  as  Southampton  and 
Itchin   Bridge  Company  v.   Southampton  Local 
Board  (8  E.  &  B.  301),  which  illustrate  the  same 
principle.    It  has  decided  that  if  a  public  body, 
such  as  guardians,  boards  of  health,  and  so  on, 
are  themselves  doing  work  and  are  doing  that 
work  in  connection  with  their  duties,  and  doing 
it,  of  course,  by  agents,  they  are  liable  for  the 
ordinary  consequences  of  negligence.    Levingston 
v.  Guardians  of  Lurgan  Union  (ubi  sup.)  is  an 
illustration  of  that  class  of  cases.    On  the  other 
hand,  there  are  to  be  found  oases  in  our  books 
which  concur  with  the  ruling    in  Brennan   v. 
Guardians  of  Limerick  Union  (2  L.  Rep.  Ir.  42), 
namely,  that  if   the  act  complained   of   arises 
from  the  neglect  by  a  subordinate  of  instruc- 
tions given  to    him — assuming    that    a  proper 
person  has  been  appointed — an  action  will  not  or 
might  not  lie  against  public  bodies  in  the  position 
of  guardians  in  respect  of  that  breach  of  duty. 
If  this  was  to  be  regarded  as  a  mere  breach  by 
the  labour  master  of  his  duties  as  labour  master, 
or  of  the  instructions  of  the  guardians  to  him  as 
labour  master,  I  should  have  very  great  doubt 
indeed  as  to  whether  or  not  this  action  could  be 
maintained.    The  difficulty  to  my  mind  is  to  see 
within  which  class  this  case  falls.    I  understand 
the  facts  to  be  these :  The  guardians  had  decided 
to   extend    the   electric    lighting  in  the  work- 
house, and  by  their  servants  they  were  doing  the 
work.    They  had  no  contractor  or  sub-contractor, 
but  were  doing  the  work  themselves.    As  a  part 
of  the  work  there  was  a  platform  put  up,  and 
pipes  had  to  be  held  up  against  the  wall.    Then 
by  the  direction  of  the  labour  master  the  plaintiff 
was  told  to  go  and  assist  in  that  work ;  therefore 
there  was  no  improper  act  or  breach  of  rule  on 
the  part  of  the  labour  master.    The  plaintiff  need 
not  have  been  sent  for  the  purpose  of  doing  the 
work,  except  for  the  purpose  of  finding  him  work 
as  a  pauper.    Then  the  accident  arose  from  the 
negligence   of    the  other  employe,  who  had  so 
improperly  constructed  the  scaffolding  that  it  was 
negligent,  in  the  ordinary  sense  of  the  word,  to 


|  allow  a  man  to  go  upon  it.  That  seems  to  me  to 
fall  within  the  class  of  cases  in  which  the 
guardians,  having  work  to  do  as  guardians,  are 
doing  it  in  such  a  way  as  that  under  ordinary 
circumstances  persons  to  whom  they  owe  any 
duty  would  have  a  right  of  action  against  them. 
In  other  words,  if  I  am  right  in  the  view  I  have 
taken  on  the  first  part  of  the  case,  unless  counsel 
for  the  defendants  can  succeed  on  the  doctrine  of 
common  employment  or  some  kindred  doctrine, 
the  action  can  be  maintained.  I  therefore,  but 
not  without  some  considerable  hesitation,  come 
to  the  conclusion  that  this  action  lies  against  the 
guardians.  The  only  other  thing  I  wish  to  say 
in  reference  to  the  argument  for  the  defendant! 
is  that  I  must  not  be  thought  to  agree  to  the 
argument  that  the  distinction  between  a  servant 
and  a  volunteer  is  an  exhaustive  definition  or 
distinction.  It  seems  to  me  that  there  may  be 
cases  of  servants  who  are  entitled  to  recover 
notwithstanding  that  the  doctrine  of  common 
employment  applies  to  some  other  persons,  and 
there  are  cases  of  volunteers  who  may  be  entitled 
to  recover  even  although  certain  other  volunteers, 
as  in  the  case  cited,  cannot  recover  on  the  ground 
that  they  simply  interfere  in  the  particular  job 
in  which  they  have  no  interest,  ana  over  which 
they  have  no  control.  On  the  whole,  I  think  that 
this  appeal  must  be  allowed,  and  that  judgment 
must  be  entered  for  the  plaintiff  for  the  sum  of 
100Z. 

Ridley,  J. — I  agree  with  my  Lord   on  all 
points.   In  my  opinion,  this  is  not  a  case  to  which 
the  doctrine  of  common  employment  applies.    It 
is  a  case  in  which  the  plaintiff  was  subject  to 
orders.    He  was  ordered  to  do  work,  in  the  course 
of  doing  which  he  met  with  the  accident  com- 
plained of.    In  Priestley  v.  Fowler  (ubi  rap.), 
which  is  the  beginning  of  the  cases  on  this  sub- 
ject, it  is  noticeable  that  there  are  phrases  used 
in  the  judgment  which  seem  to  lay  great  strew 
on  the  question  of  whether  or  not  the  servant  hat 
undertaken  of  his  own  free  will  the  risks  of  the 
employment.    I  think  that  the  passage  read  by 
the  Lord  Chief  Justice  from  the  judgment  of 
Lord  Abinger  in  that  case  (3  M.  &  W.,  at  the  end 
of  p.  6)  is  the  root  of  the  principle,  following 
which  the  courts  have  held  that  a  servant  takes 
the  risks  upon  himself  of  the  negligence  of  his 
fellow-servants  in  the  course  of  the  employment, 
and  there  are  a  good  many  other  oases  on  the 
same    subject.    One   is    that  of   Hutchinson  ▼. 
York,  Newcastle,  and  Berwick  Railway  Company 
(ubi  sup.),  which   has  been  already  referred  to. 
From  the  passage  in  the  judgment  of  Alderson.B. 
in  that  case  (5  Ex.,  at  p.  352),  which  has  been  read 
by  the  Lord  Chief  Justice,  it  must,  I  think,  be 
understood  that  the  case  with  which  the  court 
was  there  dealing   was  that  of  a  servant  who 
could  engage  to  serve  a  master  or  who  could 
refuse  to  do  so.    When  we  come  to  consider  the 
matter,  that  appears  to  be  very  good  and  sound 
reasoning.    A  man  with  his  eyes  open,  and  know- 
ing probably  as  well  as  the  master  himself  what 
are  the  risks  attendant  on  the  employment  which 
he  is  undertaking,  deliberately  says  that  he  will 
undertake  the  employment.    In  such  a  case  the 
courts  have   held   that  the  servant  takes  upon 
himself  the  risk  of  any  negligence  on  the  part  of 
a  fellow- servant.       But  putting  the  case  in  the 
other  way,  as  I  think  it  has  been  rightly  put,  here 
the  pauper  had  no  option.    He  could  not  refuse 


MAGISTRATES'   OASES. 


667 


K.B.  Dit.] 


Tozeland  v.  Guardians  or  Whbt  Ham  Union. 


[K.B.  Div. 


to  obey  the  order  of  the  labour  master  of  the 
workhouse,  who  ordered  him  to  take  apart  in  this 
work.  It  was  not  open  to  the  pauper  to  say  that 
he  knew  what  the  risks  of  the  employment  were, 
and  that  he  declined  to  take  those  risks  upon 
himself.  If  that  is  so,  and  if  it  was  not  open  to 
him  to  refuse,  then  it  seems  to  me  that  the  argu- 
ment upon  which  reliance  is  placed  for  the  defen- 
dants falls  to  the  ground.  He  could  not  have 
refused  the  risks  which  were  placed  before  him ; 
he  had  not  the  option.  In  my  opinion,  therefore, 
there  is  very  little  doubt  that  in  a  case  like  the 
present  the  doctrine  of  common  employment 
does  not  apply.  Then  counsel  for  the  defendants 
met  that  point  by  saying  that  the  plaintiff  was  a 
volunteer.  In  one  sense,  indeed,  he  was  a  volun- 
teer, and  that  is  in  the  sense  that  it  was  by  his 
own  act  that  he  went  into  the  workhouse ;  but  he 
was  not  a  volunteer  to  work,  and  I  think  that 
the  consent,  which  is  a  necessary  part  of  the 
doctrine  of  common  employment  in  order  that  it 
should  apply,  must  be  a  consent  to  do  that 
work.  It  must  be  a  consent  to  the  employment, 
and  it  does  not  seem  to  me  to  be  logical  to  say 
that  a  sufficient  consent  is  found,  to  enable 
us  to  apply  that  doctrine,  merely  from  the 
fact  that  at  an  antecedent  period,  by  an  act  for 
which  the  plaintiff  was  responsible,  he  found 
himself  landed  in  the  workhouse.  That  does  not 
seem  to  me  to  be  good  reasoning,  and,  although 
I  admire  the  ingenuity  of  the  defendants'  argu- 
ment in  that  respect,  I  cannot  accept  the 
application  of  it  to  this  case.  Then  there  is  a 
third  point  on  which  I  also  agree  with  the  Lord 
Chief  Justice.  Counsel  for  tne  defendants  con- 
tended that  it  was  not  right,  and  that  it  was 
against  public  policy,  that  the  guardians  of  the 
poor  should  be  liable  in  an  action  like  the  present 
for  negligence.  There  are,  no  doubt,  certain 
limits  which  must  be  observed  as  to  the  liability 
of  all  public  officers,  guardians,  local  boards,  and 
so  forth,  who  have  a  public  duty  intrusted  to 
them  for  performance.  But  I  think  that  a  general 
rule  may  he  found  to  be  laid  down  in  the  oases, 
of  which  one  of  the  most  important  is  the  case 
of  Southampton  and  Itchin  Bridge  Company  v. 
Southampton  Local  Board  (ubi  sup.),  with  regard 
to  the  question  as  to  where  such  public  bodies 
are  liable  for  negligence.  The  case  of  Brennan 
v.  Guardians  of  Limerick  Union  (ubi  sup.),  which 
was  cited  by  counsel  for  the  defendants  in  support 
of  his  contention,  does  not  absolutely  apply,  but  it 
goes  in  the  direction  of  the  proposition  for  which 
he  was  contending,  although  he  fairly  conceded 
that  it  was  not  conclusive  on  the  point.  If  I  could 
see  that  in  the  reasoning  of  the  court  and  in 
the  common  sense  of  the  matter  that  decision 
ought  to  be  extended  to  a  case  like  the  present, 
and  that  the  court  in  their  decision  intended  that 
it  should  be  so  extended,  then  I  should  be  very 
willing  to  follow  it ;  but  it  appears  to  me  to  be 
otherwise.  In  Brennan  v.  Guardians  of  Limerick 
Union  (ubi  sup.)  the  action  was  brought  against 
the  guardians  in  respect  of  negligence  in 
attendance  on  a  patient  in  a  fever  hospital,  and 
the  court  said  that  the  guardians  of  the  union 
were  not  liable.  What  was  the  reasoning  of  the 
court  in  saying  that  P  In  the  first  place,  the 
court  there  Baid :  "  The  plaintiff  relied  principally 
on  Levingston  v.  Guardians  of  Lurgan  Union  (ubi 
sup.)t  but  our  decision  does  not  conflict  with  that 
authority;  if  it  did,  we    should  give    way  and 


follow  it.  The  action  there  was  for  a  wrong 
committed  by  the  guardians  in  making  a  sewer 
from  the  workhouse  premises  into  the  plaintiff's 
stream  and  polluting  it."  That  seems  to  me  to 
be  more  in  the  nature  of  a  claim  for  a  nuisance 
than  of  one  for  negligence,  but  in  those  circum- 
stances it  was  held  that  the  guardians  were  liable 
for  the  wrong  committed,  and  that  the  action 
lay  against  them  for  such  an  act,  although  it  was 
done  in  their  corporate  capacity.  But  when  the 
case  had  to  be  decided,  as  in  Brennan  v.  Guardians 
of  Limerick  Union  (ubi  sup.),  as  to  the  liability 
of  the  guardians  for  not  providing  proper  attend- 
ance for  the  patient,  then  the  rule  was  laid  down 
by  Fitzgerald,  J.,  who  delivered  the  considered 
judgment  of  the  court  in  the  following  terms 
(2  L.  Rep.  lr.,  at  p.  48) :  "  The  guardians  are 
but  a  subordinate  administrative  body,  acting  as 
uupaid  public  trustees  in  taking  order  for  the 
relief  of  the  destitute  poor.  I  incline  to  the 
opinion  that  an  action  does  not  lie  against  them 
in  their  corporate  capacity  for  a  supposed  neglect 
of  their  administrative  duty  in  not  providing 
adequate  relief."  If  this  had  been  a  case  in  which 
the  guardians  had  directly  been  guilty  of  a  breach 
of  duty  in  not  providing  adequate  relief  of  the 
poor,  we  should  have  had  an  authority  in  that 
case  which  we  most  probably  should  have  had  to 
follow.  But  this  case  seems  to  me  to  be  much 
more  akin  to  Levingston  v.  Guardians  of  Lurgan 
Union  (ubi  sup.),  with  which  the  decision  in  the 
other  case  does  not  conflict,  than  it  is  to  the  case 
of  Brennan  v.  Guardians  of  Limerick  Union  (ubi 
sup.).  This  is  a  case  of  negligence,  although  not 
one  of  nuisance,  and  it  is  a  case  in  which  there 
seems  to  be  no  reason  of  public  policy  why  the 
guardians  should  not  be  held  liable  for  negligence, 
and  in  fact  there  is  very  considerable  reason  why 
they  should  be  held  liable.  Finding  as  I  do  that 
this  case  is  muoh  more  akin  to  Levingston  v. 
Guardians  of  Lurgan  Union  than  it  is  to  the  case 
of  Brennan  v.  Guardians  of  Limerick  Union,  I 
must  agree  on  that  point  also  with  the  judgment 
already  given.  I  think,  therefore,  that  the  judg- 
ment must  be  for  the  appellant. 

Darling,  J.— -I  am  of  the  same  opinion.  To 
deal  first  with  the  question  whether  guardians 
such  as  these  guardians  of  the  poor  can  be  made 
liable  for  negligence,  I  think  there  is  very  con- 
siderable difficulty.  It  is  because  I  am  somewhat 
pressed  bv  that  difficulty  that  I  think  it  necessary 
to  say  a  few  words.  I  feel  all  the  difficulty  that 
my  Lord  himself  felt  upon  the  question,  and  I 
come  to  the  same  conclusion  to  which  he  has 
come.  It  appears  to  me  that  the  rule  is  to  be 
ascertained  by  looking  at  these  words  of  the 
judgment  of  the  court  in  Levingston  v.  Guardians 
of  Lurgan  Union  (ubi  sup.),  where  Whiteside, 
C.J.  says  (lr.  Rep.  2  C.  L.,  at  p.  219) :  "  Upon 
the  ultimate  decisions  in  these  two  cases,  Mersey 
Docks  Trustees  v.  Gibbs  (14  L.  T.  Rep.  677; 
L.  Rep.  1  H.  L.  93)  and  Coe  v.  Wise  (14,  L.  T. 
Rep.  891;  L.  Rep.  1  Q.  B.  711),  it  must,  I 
think,  be  now  taken  as  established,  first,  that 
unless  the  provisions  of  the  Legislature,  by 
express  enactment  or  necessary  implication, 
otherwise  determine,  an  action  for  such  a  wrong 
as  that  which  is  the  subject  of  the  present  suit 
lies  against  a  corporation  or  public  trustees 
acting  gratuitously  for  public  purposes ;  secondly, 
that  they  are  not  exempted  by  the  Legislature 
from  this  liability,  because  the  legislative  provi- 
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sione  which  regulate  them  do  not  provide  funds 
out  of  which  the  damages  recovered  in  an  action 
against  them  can  he  paid.'1  That,  it  is  true,  was 
a  case  where  the  guardians  had  made  a  sewer 
which  amounted  to  an  injury  to  the  plaintiff  in 
that  action.  Then  came  the  case  of  Brennan  v. 
Guardians  of  Limerick  Union  (ubi  sup.)t  in  which 
the  judgment  of  the  court  was  delivered  by  Fitz- 
gerald, J.  He  went  on  to  say  (2  L.  Rep.  Ir.,  at 
p.  48) :  "  The  reason 8  I  have  expressed  are  suffi- 
cient to  sustain  our  judgment,  and  are  concurred 
in  by  my  brethren.  But  I  desire  further  to  state 
my  own  impression  that  on  other  and  wider 
grounds  the  action  is  not  maintainable."  So 
that  apparently  the  grounds  afterwards  added 
by  Fitzgerald,  J.  did  not  altogether  commend 
themselves  to  the  other  members  of  the  court, 
and  it  is  those  grounds  which  he  mentions— as  I 
particularly  wish  to  point  out — which  form  the 
strongest  part  of  the  argument  against  the 
present  plaintiff  upon  this  point.  Fitzgerald,  J. 
goes  on  to  give  examples :  "  If  the  present  action 
can  be  maintained,  why  should  not  an  astion  lie 
against  the  guardians  at  suit  of  each  pauper  for 
every  supposed  neglect  of  administrative  duty 
causing  to  the  individual  any  real  .or  fancied 
grievance — for  example,  for  supplying  food  in- 
sufficient in  quantity  or  inferior  in  quality,  or 
insufficient  or  inferior  clothing  or  bedding,  defec- 
tive sanitary  arrangements,  or  any  other  of  the 
various  neglects  or  omissions  by  which  inmates 
of  a  workhouse  may  be  prejudicially  affected  P  If 
the  real  or  supposed  omissions  of  guardians  are 
to  be  thus  redressed  it  would  be  difficult,  if  not 
impracticable,  to  administer  the  laws  for  relief  of 
the  destitute  poor."  It  is  to  be  noticed  there  that 
Fitzgerald,  J.,  in  all  the  instances  that  he  puts, 
does  not  put  one  instance  of  anything  but  omis- 
sion— omission  to  perform  certain  statrtory 
duties.  In  the  part  of  his  judgment  in  which 
the  other  judges  of  the  court  agree,  he  says: 
"  We  are  of  opinion  that  the  plaint  is  bad  in 
substance,  in  not  stating  any  duty  which  the 
statute  law  imposed  on  the  defendants ;  and,  on 
tbe  contrary,  alleging  a  duty  which  the  law  did 
not  impose  on  them,  and  resting  the  supposed 
right  of  action  on  a  breach  of  that  duty."  He 
goes  on  to  state :  "  Their  duty  was  to  take  order 
for  the  relief  of  tbe  poor  according  to  the  orders, 
general  or  special,  of  the  Poor  Law  Com  mis- 
sioners."  Then  the  judgment  distinctly  says  that 
the  action  might  as  properly  be  brought  against 
the  commissioners  as  against  the  guardians. 
Looking  at  the  case  now  before  us,  can  anyone 
say  that  this  is  an  action  which  might  as 
properly  be  brought  against  the  commissioners 
as  against  the  guardians  P  It  does  not  seem 
to  me  to  be  possible  to  say  that.  This 
is  not  a  complaint  that  the  doing  of  a  thing 
imposed  upon  the  guardians  by  statute  or  by  the 
Poor  Law  Commissioners  at  all  led  to  this  injury. 
What  they  were  doing  was  putting  electric  light 
in  the  workhouse ;  they  were  at  liberty  to  employ 
a  contractor  to  do  the  whole  work,  but,  instead  of 
doing  that,  they  used  the  inmates  for  the  purpose. 
I  think  it  was  quite  proper  that  they  should  do  so. 
They  have  the  power  to  order  the  inmates  to  do 
oertain  forms  of  labour  which  they  (the  guar- 
dians) may  select.  They  ordered  this  inmate  to 
assist  a  person  who  was  engaged  in  putting  in 
the  electric  light.  In  the  doing  of  that  work  that 
other  person  who   was  being   assisted   by  the 


pauper  (the  plaintiff)  did  something  which  the 
County  Court  judge  finds  was  negligent,  and  that 
that  negligence  caused  the  injury  to  the  pauper. 
It  seems  to  me  that  that  case  is  quite  distinguish- 
able from  Brennan9  s  case  (ubi  sun.),  and  is  much 
nearer  to  the  Luraan  case  (ubi  sup.),  where  it  was 
held  that  an  action  would  lie.  Although  with 
very  considerable  hesitation  and  doubt,  which 
I  do  not  say  have  been  altogether  removed,  I 
think  that  this  action  lies  against  the  guardians. 
Then  comes  the  question  upon  which  the  learned 
County  Court  judge  gave  judgment  for  the  defen- 
dants. He  held  that  this  pauper  was  a  fellow, 
workman  of  the  man  who  was  negligent,  and  was 
therefore  subject  to  the  doctrine  of  common 
employment  and  was  disabled  from  bringing 
this  action.  In  my  opinion,  the  learned  judge  was 
not  right  in  that,  and  I  think  so  for  a  reason 
somewhat  different  from  what  the  other  members 
of  the  court  have  given  ;  at  all  events  for  a  reason 
which  I  shall  express  differently.  In  my  view,  the 
doctrine  of  common  employment  is  based  on  the 
question  ot  a  contract  between  the  servant  and 
tbe  employer.  The  servant  was  held  to  have 
been  in  a  position  to  choose  whether  he  would 
run  the  risk  or  not,  and  it  was  said,  and  this  was 
the  foundation  of  the  argument,  that  the  doctrine 
Volenti  non  fit  injuria  applies.  But  a  pauper 
cannot  choose.  He  cannot  choose  what  sort  of 
labour  the  guardians  may  put  him  to  do.  At 
the  most,  when  he  is  ordered  by  them  to  do  some 
particular  task,  he  can  say  "  my  poverty,  but  not 
my  will,  consents."  And  in  that  way  the  doctrine 
Volenti  non  fit  injuria  cannot  possibly  be  applied 
to  a  pauper  engaged  upon  a  workhouse  task.  It 
appears  to  me,  therefore,  that  the  very  founda- 
tion of  the  doctrine  of  common  employment  fails. 
In  my  view,  there  is  no  common  employment,  and 
there  is  no  contract  between  him  and  the  guar- 
dians at  all.  If  that  is  so,  there  is  only  one  way 
of  getting  out  of  the  difficulty.  Counsel  for  the 
defendants  said  that  he  entered  the  workhouse 
willingly.  That  amounts  almost  to  the  setting  up 
of  the  doctrine  of  the  eontrat  social  which  was 
often  explained  by  Rousseau  and  his  contempo- 
raries. That  was  a  doctrine  that  all  the  rights, 
all  the  obligations,  and  all  the  disabilities  of  all 
the  inhabitants  of  the  world  were  regulated  by  an 
implied  contract,  and  that  all  of  them  were 
parties.  If  that  were  so,  no  doubt  there  would 
be  a  contract  between  the  pauper  and  the  guar- 
dians, and  between  this  pauper  and  all  the  other 
paupers  and  the  guardians.  That  doctrine,  how- 
ever, has  now  for  a  very  long  time  been  discredited, 
and  nobody  believes  that  that  is  the  basis  of 
society.  In  my  opinion,  in  the  absence  of  a  real 
and  actual  contract  between  these  guatdians  and 
this  pauper,  which  contract,  as  it  seems  to  me, 
did  not  exist  in  this  case,  the  doctrine  of  common 
employment  cannot  be  said  to  have  any  kind  of 
application  whatever.  Therefore  I  think  that 
this  appeal  must  be  allowed. 

Appeal  allowed.    Judgment  for  the  appellant 
for  100Z.,  with  costs.    Leave  to  appeal. 

Solicitors  for  the  plaintiff,  PhUbrick  and  Co., 
for  Haynes,  Robinson,  and  Co ,  Bow. 
Solicitors  for  the  defendants,  Hilleary*. 
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Monday,  April  2,  1906. 

(Before  Lord  Alybbstonb,  G.J.,  Dabling 
and  Bbay,  JJ.) 

Gibblbb  (app.)  v.  Manning  (reap.),  (a) 

Public  health  (London)— -Unsound  meat,  prosecu- 
tion for  having  on  premises— Right  of  any 
person  to  prosecute— Information  by  sanitary 
inspector  "  on  behalf  of'*  sanitary  authority — 
No  previous  authority  given — Public  Health 
(London)  Act  1891  (54  A  55  Vict.  c.  76),  ss.  47, 
«*&.-«.  2,  107, 123. 

A  private  individual  can  lay  an  information  under 
sect.  47,  sub- 8.  2,  of  the  Public  Health  (London) 
Act  1891  against  a  person  for  having  on  his 
premises  unsound  meat  intended  for  the  food 
of  man.  If  the  information  is  laid  oy  a  sanitary 
inspector  and  purports  to  be  laid  by  him  "  on 
behalf  of"  the  borough  council,  the  information 
is  properly  laid  by  the  inspector,  although  in 
fact  he  had  no  authority  from  the  borough  council 
for  taking  the  proceedings,  as  in  such  case  the 
words  **on  behalf  of"  the  borough  council  may, 
on  the  authority  of  Allman  v.  Hardcastle  (89 
L.  T.  Hep.  553),  be  rejected  as  surplusage. 

Casb  stated  on  an  information  preferred  by 
the  respondent,  a  sanitary  inspector  appointed 
by  the  Fnlham  Borough  Council,  under  the 
Public  Health  (London)  Act  1891,  s.  47,  alleging 
that  on  the  23rd  March  1905  the  appellant  did 
deposit  for  the  purpose  of  sale  or  of  preparation 
for  sa'e,  or  had  in  his  possession  or  on  his  pre- 
mises for  that  purpose,  at  No.  596,  King's-road, 
Fulham,  certain  articles  of  food  intended  for  the 
food  of  man — to  wit,  51b.  of  meat,  which  was  on 
the  23rd  March  1905  lawfully  seized  by  the 
respondent,  the  meat  appearing  to  him  at  the 
time  of  the  seizure  to  be  unsound,  unwholesome, 
and  unfit  for  the  food  of  man,  and  that  the  meat 
was  in  due  course  of  law  adjudged  by  the  magis- 
trate to  be  unsound,  unwholesome,  and  unfit  for 
the  food  of  man,  and  ordered  by  him  to  be 
destroyed. 

It  appeared  on  the  face  of  the  summons,  and 
the  facts  were,  that  the  information  was  laid  by, 
and  the  summons  issued  to,  the  respondent 
expressly  on  behalf  of  the  Fulham  Borough 
Council. 

The  facts  proved  or  admitted  before  the  magis- 
trate were  as  follows : 

The  appellant  was  a  pork  and  beef  butcher, 
and  carried  on  business  at  No.  596,  King's-road, 
Falham.  The  respondent  was  a  eanitary  inspector 
of  Fulham  Borough  Council.  On  the  23rd  March 
1905,  about  noon,  the  respondent  visited  the 
appellant's  premises.  He  went  downstairs  into 
the  basement.  He  found  on  a  bench  in  the 
boiling  house  Beveral  pieces  of  meat  trimmings 
weighing  about  31b.  On  examining  them  he 
found  that  the  trimmings  were  bad,  decomposing, 
and  unfit  for  food.  The  respondent  also  found  a 
large  bone  with  a  little  meat  on  it  weighing  about 
21b. ;  putrefaction  had  set  in  in  th«  bone ;  the 
meat  also  was  bad  and  stank. 

In  the  boiling  house  there  was  a  sausage  me<*t 
chopping  machine;  the  machine  was  not  being 
worked.  Sausage  making  was  finished  for  that 
day.  The  appellant,  after  the  respondent  had 
been  in  the  basement  some  three  or  four  minutes, 
left  the  shop  and  joined  the  respondent  in  the 

(a)  Hepoitad  by  W.  W.  Omm,  Kaq.,  Barrister- at-L»w 


basement.  The  appellant  admitted  that  the  bone 
smelt  and  he  informed  the  respondent  that  it  had 
just  been  brought  down  from  the  shop  and  ought 
to  have  been  taken  through  to  the  back  of  the 
premises.  The  appellant  stated  that  he  intended 
to  put  the  trimmings  into  brine  for  a  day  and  if 
good  after  that  period  of  time  they  would  be 
used  for  making  saveloys.  The  appellant  alleged 
that  he  was  of  opinion  that  the  trimmings  were 
good  at  the  time  of  seizure. 

The  respondent  seized  the  meat  at  12.15  p.m. 
On  the  same  day  at  2.30  p.m.  the  meat  was 
brought  before  the  magistrate  at  the  West  London 
Police-court.  The  medical  officer  of  health  for 
the  Fulham  Borough  Council  examined  the  meat 
at  the  court  and  was  of  opinion  that  it  was  unfit 
for  food.  The  magistrate  condemned  the  meat 
and  ordered  that  it  should  be  destroyed,  and  the 
summons  in  this  case  was  granted  by  him  during 
the  same  afternoon  to  the  respondent  on  behalf 
of  the  borough  council.  The  respondent  there- 
upon informed  the  clerk  (who  was  also  the  soli- 
citor) to  the  council  of  all  the  facts  aforesaid, 
and  handed  the  summons  over  to  him.  From 
this  point  the  latter  took  the  matter  into  his  own 
hands  and  appeared  for  the  council  on  the  hear- 
ing of  the  summons.  So  far  every  step  had  been 
taken  in  strict  accordance  with  the  invariable 
course  of  business  and  method  of  procedure 
adopted  by  the  sanitary  authority  in  similar  cases 
under  the  47th  section. 

But  the  respondent,  before  applying  for  the 
summons,  did  not  report  the  facts  to  the  Fulham 
Borough  Council,  or  any  committee  appointed  by 
them.  He  had  never  received  any  express  autho- 
rity by  resolution  or  in  writing,  general  or  special, 
from  the  council  or  any  such  committee,  autho- 
rising him  to  make  complaints  or  take  proceedings 
on  their  behalf. 

On  the  11th  May  1905,  when  the  appellant 
appeared  before  the  magistrate  in  answer  to  the 
summons,  the  magistrate  was  satisfied  that  the 
appellant  had  been  guilty  of  the  offence  alleged 
therein.  It  was,  however,  contended  on  behalf  of 
the  appellant  that  the  summons  was  bad  in  form 
in  that  it  included  more  than  one  offence.  The 
magistrate  thought  that  the  summons  as  drawn 
disclosed  only  one  offence,  and  that  all  difficulty, 
if  any  existed,  could  easily  be  removed  by  amend- 
ment, whereupon  the  objection,  as  the  magistrate 
understood,  was  not  pressed. 

It  was  also  contended  on  behalf  of  the  appel- 
lant that  under  and  by  virtue  of  the  provisions 
contained  in  sect.  107,  sub*  sect.  3,  of  the  Act,  for 
the  purposes  of  and  as  a  condition  precedent  to 
a  prosecution  on  behalf  of  a  sanitary  authority 
by  a  sanitary  inspector  under  sect.  47  of  the  Act 
it  was  necessary  that  the  inspector  should  report 
the  alleged  offence  against  ttie  provisions  of  the 
Act  to  the  sanitary  authority  by  whom  he  was 
appointed;  that  the  authority  should  consider 
such  report,  and  that  the  authority  should  direct 
or  authorise  their  inspector  to  apply  for  a 
summons  and  act  as  prosecutor  against  the 
alleged  offender  under  the  Act.  No  suoh  report 
was  made  by  the  respondent,  nor  did  the  Fulham 
Borough  Council  or  any  committee  thereof  ex- 
pressly direct  or  authorise  the  respondent  to 
make  the  complaint  and  take  the  proceedings 
herein. 

The  magistrate  was  of  opinion  that  the  reports 
required  by  the  section— sect.  107  (3) — were  con- 
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fined  to  (a)  nuisances  discovered  by  the  inspectors 
themselves  under  sect.  1  and  numerous  other 
sections;  (b)  inquiries  by  them  into  complaints 
of  nuisances  and  offences  against  the  statute  and 
the  statutory  by-laws  made  by  private  individuals 
under  (among  others)  sect.  3  and  21.  Of  neces- 
sity, and  as  stated  in  evidence  at  the  hearing, 
these  two  classes  of  reports  are  always  made,  and 
as  a  fact  consequent  process  is  always  applied 
for  by  the  council's  solicitor.  The  offence  in  the 
present  summons  did  not  appear  to  fall  into  either 
class.  But,  even  if  it  did,  the  language  of  the 
section  "  snbject  to  the  direction  "  of  the  council 
was,  the  magistrate  thought,  capable  at  least  of 
meaning  such  direction  as  it  might  choose  to 
give;  but,  however  that  might  be,  there  was 
nothing  in  the  language  of  sect.  107  (3),  or,  as 
regards  committees,  sect.  99  (4),  compelling  the 
authority  to  give  directions  in  any  particular 
form  or  manner,  and,  if  so,  the  magistrate  thought 
that  the  course  of  business  adopted  by  the 
council  and  committees  as  above  stated  might 
well  justify  the  action  of  the  respondent  as  rest- 
ing on  an  implied  direction  and  authority  or  on 
ratification.  The  magistrate  accordingly  convicted 
the  appellant. 

The  magistrate  added  the  following  note : 

I  wish  to  point  out  to  the  conrt  that  the  whole  con- 
tention for  the  Appellant  was  founded  at  the  hearing 
on  sect.  107  (3).  My  attention  was  not  oalled  to 
seot.  123,  whioh  I  came  upon  in  stating  the  case.  That 
eection  prescribes  a  solemn  form  of  authorisation  for 
enabling  any  officer  of  the  authority,  other  than  its 
olerk,  to  iastitute  proceedings  on  its  behalf.  I  should 
have  found  considerable  diffionlty,  as  at  present  advised, 
in  reconciling  that  provision  with  the  oonolusion  I 
arrived  at  on  seot.  107  standin    alone. 

The  form  of  the  summons  was  referred  to 
during  the  argument.    It  began  as  follows  : 

To  Frederio  Giebler,  of  596,  King's-road,  Falham. 

Whereas  Frederio  Henry  Manning,  sanitary  inspector, 
town  olerk,  on  behalf  of  the  council  of  the  metro- 
politan borough  of  Fnlham,  has  thiB  day  laid  information 
before  me,  one  of  the  magistrates  of  the  police  courts  of 
the  metropolis,  sitting  at  the  West  London  Police  Court, 
in  the  county  of  London,  an!  within  the  metropolitan 
polio  3  district,  for  that  yon,  within  the  said  metropolitan 
borough  on  the  23rd  day  of  March  in  the  year  of  Oar 
Lord  one  thoneand  nine  hundred  and  five,  did  deposit  for 
the  purpose  of  sale.  .  .  [Then  followed  the  charge 
as  set  out  in  the  beginning  of  the  case.] 

The  above  was  a  printed  form,  with  the  n  dines 
and  the  dates  and  the  subject- matter  filled  in  in 
writing.  The  words  "  town  olerk "  after  the 
respondent's  name  were  in  print,  bat  these  words 
were  crossed  out,  and  the  words  "  sanitary  in- 
spector "  written  in. 

The  Public  Health  (London)  Act  1891  (54  &  55 
Vict.  o.  76)  provides : 

Saot.  47  (1).  Any  medical  offioer  of  health  or  sanitary 
inspector  may  at  all  reasonable  times  enter  any  premises 
and  int peot  and  examine — (a)  any  animal  intended  for 
the  food  of  man  which  is  exposed  for  sale,  or  deposited 
in  any  place  for  the  purpose  of  sale  or  of  preparation 
for  sale ;  and  (6)  any  article,  whether  solid  or  liquid, 
intended  for  the  food  of  man,  and  sold  or  exposed  for 
sale  or  deposited  in  any  place  for  the  purpose  of  sale  or 
of  preparation  for  sale,  the  proof  tba4;  the  tame  was  not 
exposed  or  deposited  for  any  suoh  purpose  or  was  not 
intended  for  the  food  of  man,  resting  with  the  person 
charged  ;  and  if  any  Buoh  animal  or  article  appears  to 
suoh  medical  offioer  or  inspector  to  be  diseased,  or  un- 


sound, or  unwholesome,  or  unfit  for  the  food  of  man,  he 
may  seize  and  oarry  away  the  same  himself  or  by  an 
assistant,  in  order  to  have  the  same  dealt  with  by  a 
justioe.  (2)  If  it  appears  to  a  justice  that  any  animal 
or  article  whioh  has  been  seized  or  is  liable  to  be  seised 
under  this  section  is  diseased,  or  unsound,  or  unwhole- 
some, or  unfit  for  the  food  of  man,  he  shall  condemn  the 
same,  and  order  it  to  be  destroyed  or  so  disposed  of  as 
to  prevent  it  from  being  exposed  for  sale  or  need  for  the 
food  of  man ;  and  the  person  to  whom  the  same  belongs 
or  did  belong  at  the  time  of  sale  or  exposure  for  sale,  or 
deposit  for  the  purpose  of  sale  or  of  preparation  for  sale, 
or  in  whose  possession  or  on  whose  premises  the  same 
was  found,  shall  be  liable,  on  summary  conviction,  to  a 
fine  not  exceeding  fifty  pounds  for  every  animal,  or 
artiole,  or  if  the  article  consists  of  fruit,  vegetables, 
corn,  bread,  or  flour,  for  every  parcel  thereof  so  con- 
demned,  or,  at  the  discretion  of  the  court,  without  the 
infliction  of  a  fine,  to  imprisonment  for  a  term  of  not 
more  then  six  months  with  or  without  hard  labour. 

Seot.  99  (4).  Where  a  sanitary  authority  appoint  a 
oommittee  for  the  purposes  of  this  Act,  that  oommittee, 
subjeot  to  the  terms  of  their  appointment,  may  serve 
and  reoeive  notioes,  take  proceedings,  and  empower  any 
offioer  of  the  authority  to  make  complaints  and  take 
proceedings  in  their  behalf,  and  otherwise  to  execute 
this  Act 

Seot.  107  (1).  Every  sanitary  authority  shall  appoint 
an  adequate  number  of  fit  and  proper  persons  aa  sani- 
tary inspectors,  and  may  distribute  among  them  the 
duties  to  be  performed  by  sanitary  inspectors,  and 
every  each  inspector  shall  be  a  person  qualified  and 
competent  by  his  knowledge  and  experience  to  perform 
the  duties  of  his  office.  (2)  Where  the  Local  Govern- 
ment  Board,  on  a  representation  from  the  county 
council,  and  after  local  inquiry,  are  satisfied  that  any 
sanitary  authority  have  failed  to  appoint  a  sufficient 
number  of  sanitary  inspectors,  the  board  may  order  the 
authority  to  appoint  such  number  of  additional  sanitary 
inspectors,  and  to  allow  them  such  remuneration  as  the 
order  directs,  and  the  sanitary  authority  shall  comply 
with  the  order.  (3)  The  sanitary  inspectors  shall  report 
to  the  sanitary  authority  the  existenoe  of  any  nuisances ; 
and  the  sanitary  authority  shall  cause  a  book  to  be 
kept  in  whioh  shall  be  entered  all  complaints  made  of 
any  infringement  of  the  provisions  of  this  Act,  or  of 
any  by-laws  made  thereunder,  or  of  nuisances ;  and 
every  suoh  inspector  Bhall  forthwith  inquire  into  the 
truth  or  otherwise  of  such  complaints,  and  report  upon 
the  same,  and  such  report  shall  be  laid  before  the 
sanitary  authority  at  their  next  meeting,  and,  together 
with  the  order  of  the  sanitary  authority  thereon,  shall 
be  entered  in  a  book,  whioh  shall  be  kept  at  their  office, 
and  shell  be  open  at  all  reasonable  times  to  the  inspec- 
tion of  any  inhabitant  of  the  district,  and  of  any  offioer 
either  generally  or  specially  authorised  for  the  purpose 
by  the  county  council ;  and  it  shall  be  the  duty  of  suoh 
inspector,  subjeot  to  the  direction  of  the  sanitary  autho- 
rity, or  of  a  oommittee  thereof,  to  make  complaints 
before  justices  and  take  legal  proceedings  for  the  punish- 
ment of  any  person  for  any  offence  under  this  Aot,  or 
any  suoh  by-laws. 

Seot  123.  The  county  council  or  a  sanitary  autho- 
rity may  appear  before  any  court  or  in  any  legal  pro- 
ceeding by  their  olerk,  or  by  any  offioer  or  member 
authorised  generally  or  in  respect  of  any  special  pro- 
ceeding by  resolution  of  suoh  council  or  authority,  and 
their  olerk,  or  any  officer  or  member  so  authorised,  shall 
be  at  liberty  to  institute  and  oarry  on  any  proceed  in; 
whioh  the  oounty  council  or  sanitary  authority  are 
authorised  to  institute  and  oarry  on  under  this  Aot. 

Clarke- Hall  for  the  appellant. — The  case  raises 
the  question  as  to  whether  it  is  a  condition  pre- 
cedent to  the  right  of  the  inspector  to  take  these 
proceedings  that  he  should  have  been  authorised 
by  the  sanitary  authority.    Sect.  107  of  the  Act 
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provides  for  the  appointment  of  sanitary  inspec- 
tors, and  sub*  sect.  3  of  that  section  provides  as  to 
their  powers ;  they  are  to  make  reports  and  so  on, 
and  at  the  end  of  the  sub- section  it  goes  on  to 
say  that  it  shall  be  the  duty  of  the  inspector, 
"  subject  to  the  direction  of  the  sanitary  autho- 
rity, to  make  complaints  before  justices  and 
take  legal  proceedings.  That  makes  it  perfectly 
clear  that  the  institution  of  criminal  proceedings 
by  the  eanitary  inspector  must  be  by  the  anthority 
or  direction  of  the  sanitary  authority,  or  of  a 
committee  appointed  by  bhem  under  sect.  99, 
sub-sect.  4.  In  the  present  case  the  inspector  had 
no  authority  at  all  from  the  sanitary  authority, 
or  any  committee,  for  instituting  these  pro- 
ceedings. Jn  Tyler  v.  Ferris  (93  L.  T.  Rep.  843 ; 
(1906)  1  K.  B.  94),  it  was  held  under  sect.  14  of 
the  Weights  and  Measures  Act  1904,  which 
empowered  an  inspector  with  the  consent  of  the 
local  authority  to  prosecute,  that  a  general  consent 
that  a  named  inspector  should  prosecute  was 
sufficient.  By  6ect.  123  the  sanitary  authority 
may  appear  in  legal  proceedings  by  their  clerk,  or 
by  any  officer  authorised  generally  or  specially 
by  resolution  in  respect  of  any  special  proceeding, 
and  the  reason  for  such  authorisation  is  shown 
by  sect.  124,  so  that  unless  sects.  123  and  107  are 
complied  with  as  to  the  proper  authorisation  of 
the  inspector,  the  sanitary  authority  would  not 
get  the  benefit  of  having  the  expenses  incurred 
by  such  inspector  paid  out  of  the  rates  under 
sect.  124.  Sect.  107  clearly  limits  the  right  of 
the  inspector,  not  as  regards  the  seizure  of  the 
meat,  but  as  regards  the  instituting  of  pro- 
ceedings ;  and  that  view  is  borne  out  by  sect.  99, 
sub-Beet.  4.  There  is  no  case  upon  the  point 
under  this  Public  Health  (London)  Act,  but  there 
is  a  case  under  sect.  5  of  the  Nuisances  Removal 
Act  1855,  which  section  is  substantially  the  same 
as  and  is  obviously  copied  into  sect.  99,  sub-sect.  4, 
of  the  Aot  now  in  question.  In  Isle  of  Wight 
Ferry  Company  v.  Byde  Commissioners  (25  J.  P. 
454),  it  was  held  that  there  must  be  an  order  in 
writing  in  each  particular  case  from  the  local 
authority  or  their  committee  to  their  officer  to 
make  complaint,  and  that  a  previous  general 
authority  is  not  sufficient.  Under  sect.  5  of  that 
Act  the  officer  was  to  be  authorised  by  "  order 
in  writing,"  under  the  present  Act  he  is  to  be 
authorised  by  resolution.  Under  that  Act  in  the 
present  state  of  facts  this  conviction  would  not 
be  good,  and  the  only  difference  between  the  two 
Acts  is  that  what  was  to  be  done  in  that  case  by 
order  in  writing  is  now  to  be  done  by  resolution. 
There  is  a  finding  in  the  case  that  there  was  no 
resolution,  therefore  this  conviction  ought  to  be 
quashed. 

Danckwerts,  K.C.  (Jeeves  with  him)  for  the 
respondent. — The  short  point  in  the  case  is 
whether  initial  proceedings  can  only  be  taken  in 
such  a  case  as  the  present  by  the  local  authority. 
Where  the  argument  for  the  appellant  has  gone 
wrong  is  in  assuming  that  proceedings  under  this 
sub- section  can  only  be  taken  by  the  sanitary 
authority,  and  the  appellant  is  bound  to  fail 
unless  he  can  show  that  the  previous  authority  of 
the  sanitary  authority  is  necessary.  There  are 
certain  proceedings  which  require  to  be  taken  by 
the  sanitary  authority,  and  can  only  be  taken 
by  them — for  instance,  proceedings  in  respect  of 
nuisances  under  sects.  2,  3,  4,  and  5.  Under 
these   sections   the  authorisation  of   the  local 


authority  is  necessary.    The  present  proceeding 
is  under  sub- sect.  2  of  sect.  47,  and  under  that 
section   anybody  can   take    proceedings,  either 
under  sub-sect.  1  or  sub- sect.  2.    The  present 
case  is  really  concluded  by  AUman  v.  Hardcastle 
(89  L.  T.  Rep.  553),  where  a   summons  for  an 
offence  under  sect.  60  (7)  of   the  Metropolitan 
Police  Aot  1839  stated  that  the  information  was 
laid  by  an  inspector  of  streets  "  on  behalf  of  the 
South wark  Borough  Council,"  and  it   was  there 
held  that  the  inspector  of  streets  might  lay  the 
information  as  a  private  individual,  and  that  the 
words    "on   behalf  of    the   council"  might    be 
rejected  as  surplusage,  as  there  was  nothing  to 
restrict  the  right  to  prosecute  to  the  police.    So, 
in  this  case  the  sanitary  inspector  as  a  private 
individual  can  take  these  proceedings,  and  the 
words  "  on  behalf  of  the  council "  of  the  borough 
of  Fulham  can  be  rejected  as  surplusage,  as  there 
is  nothing  in  the  seotion  to  restrict  the  right 
to    prosecute    to    the    sanitary    authority.      In 
Worthing  Ion  v.  Kyme  (93  L.  T.  Rep.  546)  it  was 
held  that  it  was  competent  to  any  person  to 

Sroaeoute  under  sect.  6  of  the  Sale  of  Food  and 
trugs  Act  1875,  and  that  where  the  prosecution 
was  instituted  by  an  officer  of  a  local  authority 
acting  by  the  directions  of  the  local  authority,  it 
was  immaterial  to  consider  whether  it  was  or  was 
not  intra  vires  of  the  local  authority  to  give  their 
officer  such  directions,  as  the  inspector  oould 
prosecute  as  a  private  individual.  There  are 
other  cases  to  show  that  proceedings  may  be 
taken  by  anyone  in  cases  where  the  offence  is  not 
an  offence  against  any  one  individual  merely, 
but  is  an  offence  against  the  public.  In  Beg.  v. 
Stewart  (74  L.  T.  Rep.  54 ;  (1896)  1  Q.  B.  300)  it 
was  held  that  a  private  person  could  prefer  an 
information  under  the  Diseases  of  Animals  Aot 
1894.  Lindley,  L.J.  said  that  the  right  conclusion 
was  that  there  was  nothing  in  the  Act  sufficiently 
plain  to  deprive  anyone  of  his  ordinary  right  to 
prefer  an  information ;  and  Kay,  L.J.  said  that 
"primd  facie  there  is  no  doubt  that  anybody  may 
take  proceedings  to  recover  a  penalty.  In  Back 
v.  Holmes  (56  L.  T.  Rep.  713 ;  16  Oox  O.  0.  263) 
Wills,  J.  said :  "  The  section  "—sect.  72  of  the 
Highway  Act  lfe35 — "  appears  to  create  an  offence, 
and  where  an  offence  is  created,  with  a  penalty 
attached  to  it,  anyone  can  initiate  the  prosecu- 
tion," and  Smith,  J.  said  in  the  same  case  that 
anyone  could  prosecute.  In  Cole  v.  Coulton 
(2  L.  T.  Rep.  216 ;  29  L.  J.  125,  M.  0.)  Oockburn, 
C.J.  said  that  the  information  being  for  an 
offence  against  publio  policy  might  be  laid  by 
anyone. 

Clarke- Hall  in  reply. — This  summons  states 
that  it  was  taken  out  on  behalf  of  the  local 
authority,  and  it  is  therefore  beside  the  question 
to  say  that  a  private  person  can  take  it  out.  If 
in  fact  the  summons  itself  states  that  it  was 
taken  out  on  behalf  of  the  local  authority — and 
here  it  i?  expressly  stated  to  be  taken  out  "  on 
behalf  of  the  Council  of  the  Borough  of  Fulham  " 
—then  the  respondent  cannot  come  here  and  say 
that  it  was  taken  out  by  him  as  a  private  person. 
It  is  a  matter  of  very  great  importance  for  the 
person  prosecuted  to  know  who  is  prosecuting  him, 
and  it  would  defeat  the  whole  object  of  the  Act 
to  allow  a  sanitary  inspector  to  pose  as  a  person 
who  had  the  authority  of  the  sanitary  authority 
when  in  fact  he  had  not  got  it.  No  private  person 
can  take  the  proceedings.    He  cannot  enter  a 
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butcher's  shop,  seize  the  article,  bring  it  before 
the  magistrate  and  have  it  condemned ;  the  whole 
scope  of  the  Act  shows  that  these  things  can  only 
be  done  by  the  public  authority.  Under  sub- sect.  1 
of  the  same  section — sect.  47 — the  right  is  limited 
to  the  medical  officer  of  health  and  the  sanitary 
inspector,  and  when  we  come  to  sub- sect.  2  the 
right  to  take  the  proceedings  is  limited  also. 
Isle  of  Wight  Ferry  Company  v.  Byde  Commit- 
turners  (ubi  sup)  is  precisely  in  point.  He 
referred  to  sect.  253  of  the  Pablio  Health  Aot 
1875. 

Lord  Alvbbstonb,  O.J. — In  my  opinion  this 
appeal  ought  to  fail.  I  think  the  case  is  prac- 
tically covered  by  authority.  The  first  and  really 
important  question  is,  Can  a  private  individual 
take  proceedings  under  subject.  2  of  sect.  47  of 
the  Public  Health  (London)  Act  1891  P  I  quite 
agree,  as  to  some  part  of  the  section,  that  it 
operates  only  to  give  certain  powers  to  individuals 
— the  medical  officer  of  health  or  the  sanitary - 
inspector — and  I  agree  with  the  argument  for  the 
appellant  to  the  full  extent  that  for  certain 
purposes  the  duties  and  rights  of  the  sanitary 
inspector  and  medical  officer  of  health  are  hedged 
round  by  provisions  for  the  protection  of  the  rate- 
payers and  for  the  protection  of  the  local  authority 
who  are,  or  may  be,  the  principals  of  the  medical 
officer  of  health  or  sanitary  inspector.  It  is  quite 
clear,  in  my  opinion,  that  if  the  sanitary  authority 
are  going  to  delegate  their  power  to  take  proceed- 
ings to  a  particular  officer,  they  must  do  so  under 
sect.  123  by  a  resolution;  and  if  a  committee  of 
the  sanitary  authority  are  going  to  authorise 
and  empower  people  on  their  behalf  to  make 
complaints,  they  must  do  so  in  accordance  with 
the  provisions  of  sect.  99,  sub- sect.  4.  Therefore, 
for  the  purpose  of  considering  who  will  be  liable 
for  costs,  and  whether  or  not  in  any  particular 
proceeding,  the  proceeding  has  in  fact  been  taken 
on  the  part  of  the  local  authority,  those  pro- 
visions are,  in  my  opinion,  of  very  great  im- 
portance; but  they  seem  to  me,  on  the  broad 
ground  that  counsel  for  the  respondent  has 
argued,  to  be  beside  the  mark  in  this  case.  There- 
fore I  come  back  to  the  question,  Can  a  private 
individual  take  proceedings  under  sub-sect.  2  of 
sect.  47  P  Apart  from  express  provision  limiting 
the  right,  I  should  have  thought  that  was  now 
too  clear  for  argument.  The  section  contem- 
plates that  where  there  have  been  proceedings 
which,  it  may  very  likely  be,  can  only  be  taken 
by  either  the  medical  officer  of  health  or  the  sani- 
tary inspector,  certain  consequences  shall  follow. 
Sub- sect.  2  say 8 :  "  And  the  person  to  whom  the 
same  belongs  or  did  belong  at  the  time  of  sale 
or  exposure  for  sale  .  .  .  shall  be  liable  on 
summary  conviction  to  a  fine  not  exceeding  fifty 
pounds  for  every  animal,  or  article  ...  or 
.  .  .  to  imprisonment.'*  As  I  put  it  to  counsel 
for  the  respondent  in  this  case  when  he  was 
arguing  from  the  other  point  of  view  in  Allman 
y.  Haracastle  (ubi  sup.)9  can  it  be  contended  that 
the  only  persons  who  can  take  proceedings  under 
sub-sect.  2  of  sect.  47  are  the  medical  officer  of 
health  or  the  sanitary  inspector,  or  the  council 
who  have  authorised  themP  Counsel  for  the 
appellant  has  very  properly  in  support  of  his 
argument  answered  that  question  in  the  affirma- 
tive, and  he  says  that  the  right  to  take  the  pro- 
ceedings is  limited  by  virtue  of  the  opening 
words  of  that  section.  It  seems  to  me  that  that  con- 


tention goes  a  great  deal  too  far.  Having  regard 
to  the  object  of  this  statute,  it  being  a  statute 
passed  in  order  to  ensure  that  food  shall  be 
wholesome  and  in  order  to  prevent  diseased  food 
from  being  exposed  for  sale,  it  seems  to  me  that, 
if  it  had  been  so  intended  to  limit  the  right  to 
i  ake  proceedings  for  a  penalty  or  to  punish  the 
offender,  and  that  the  information  must  be  laid 
by  a  limited  class  of  individuals,  as.  for  instance, 
a  sanitary  inspector  or  a  medical  officer  of  health, 
there  must  have  been  words  taking  away  the 
ordinary  right  which  anybody  has  to  lay  the 
information.  And,  for  the  reasons  which  have 
been  stated  in  the  judgments  in  the  case  referred 
to  of  Back  v.  Holmes  (ubi  sup.)t  I  think  it  is  not 
open  to  argument  in  this  case  that  a  private  indi- 
vidua!  can  lay  the  information.  Then  it  is  said 
that  the  information  in  this  case  was  not  laid  by 
the  respondent  as  a  private  individual,  but  that 
it  was  laid  by  him  by  and  on  behalf  of  the  metro- 
politan borough  of  Fulham.  As  to  that  point,  I 
think  the  case  is  covered  by  the  decision  of 
AUman  v.  Hardcastle  (ubi  sup.),  which  wa3  decided 
by  Wills,  J.,  Channel],  J.,  and  myself.  In  that 
case  the  information  with  regard  to  the  obstruc- 
tion of  a  street  had  been  laid  on  behalf  of  the 
Southwark  Borough  Council.  It  was  contended 
that  the  Southwark  Borough  Council  had  no 
authority  to  take  such  proceedings,  and  that  the 
proceedings,  which  could  be  taken,  were  intended  to 
be  taken  by  the  police — the  limited  body  of  persons 
who  were  supposed  to  be  able  to  take  those  pro- 
ceedings in  that  case  being  the  police — and  it  was 
contended  that  neither  Allman  nor  the  Southwark 
Borough  Council  could  take  any  such  proceedings. 
This  court  decided  that  the  words  "on  behalf 
of  the  Southwark  Borough  Council"  could  be 
rejected,  on  the  ground  which  I  am  repeating  in 
this  case,  that  in  that  case  wMl  man  was  entitled  to 
lay  the  information,  and  in  this  case  Manning 
is  entitled  to  lay  an  information  under  sub-sect.  2. 
Now,  counsel  for  the  appellant  has  contended 
that  Manning  ought  rot  to  be  allowed  to  say 
that  he  was  entitled  to  lay  the  information 
himself.  Except  for  the  purpose  of  the  question 
of  costs,  and  of  determining  against  whom  costs 
can  be  recovered,  I  cannot  see  that  there  is  any- 
thing in  that  argument  at  all.  It  may  very  well 
be  that  if  the  summons  was  dismissed  with 
costs,  it  might  turn  out  that  the  costs  could  not 
be  recovered  against  the  council  of  the  metro- 
politan borough  of  Fulham.  But  that,  to  my 
mind,  is  u  very  small  matter,  because  if  it  was 
thought  that  the  ability  of  the  individual  to  pay 
costs  was  such  an  important  matter  that  he  ought 
cot  to  be  allowed  to  lay  an  information,  the 
Legislature  ought  to  have  dealt  with  it  and 
would  have  dealt  with  it  Finding  no  such 
words  in  the  statute  dealing  with  it,  and  seeing 
that  the  power  to  lay  the  information  is  not 
taken  away  by  the  statute,  and  is  not  limited  to 
persons  referred  to  in  the  earlier  part  of  the 
section,  it  seems  to  me  that  it  cannot  possibly  be 
contended  that  because  there  are  sections  in  the 
Act  which  protect  the  local  authority,  that  makes 
these  proceedings  bad  ab  initio.  With  regard 
to  the  case  of  Isle  of  Wight  Ferry  Company  v. 
Byde  Commissioners  (ubi  9ttp.)t  it  was  a  very 
different  case  altogether.  That  was  a  case  in 
which  there  had  been  an  obstruction  of  a  fore- 
shore. It  was  contended — and  the  Court  of 
Queen's   Bench    said    rightly    contended — that 
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before  an  officer  of  the  local  authority  could  take 
proceedings  for  that  kind  of  nuisance,  there 
must  be  some  authority  to  him  from  the  local 
authority  authorising  him  to  take  proceedings. 
That  case  involved  very  different  considerations.* 
The  statute  in  question  there  was  not  of  the 
character  of  the  statute  in  question  in  this  case, 
which  is  one  dealing  with  a  matter  of  great 
public  importance,  and  the  point  whether  the 
man,  as  a  private  individual,  could  have  taken 
proceedings  in  that  case  for  a  nuisance  was  never 
raised,  nor  I  think,  could  it  have  been  raised.  I 
think  very  different  considerations  would  arise  if 
we  were  dealing  with  an  information  of  that 
kind,  and  an  information,  such  as  the  present, 
under  a  statute  which  affects  very  great  public 
interests.  I  think,  therefore,  that  the  respondent 
was  entitled,  as  a  private  individual,  to  inform 
and  to  have  the  summons  granted  on  his 
information,  and  that  whatever  liability  he  may 
be  under  personally  for  costs  in  the  event  of  the 
proceedings  being  unsuccessful,  the  fact  that  the 
local  authority  are  protected  by  the  section  to 
which  counsel  for  the  appellant  has  called  our 
attention,  is  not  sufficient  to  enable  us  to  say  that 
these  proceedings  ought  not  to  have  been  instituted 
by  him.  I  ought  to  point  out  that  this  point 
va*  not  taken  and  argued  in  the  court  below  on 
the  grounds  for  which  the  respondent's  counsel 
has  now  contended.  We  have  invariably  taken 
the  view  in  this  class  of  cases  that  where  there 
are  proceedings  instituted  which  seem  to  be  right 
on  the  facte  as  found,  they  ought  to  be  supported 
even  although  the  particular  point  on  which  we 
give  our  judgment  was  not  the  point  raised  in 
the  court  below.  I  think,  therefore,  that  this 
appeal  must  be  dismissed. 

Dabling,  J. — These  proceedings  were  taken 
by  the  respondent,  who  was  an  officer  of  the 
Fulham  Borough  Council,  and  when  the  case  was 
stated  by  the  magistrate  the  real  question  that  it 
was  desired  to  have  decided  was  whether  the 
borough  council  took  the  proceedings  by  the 
respondent  within  sect.  107  of  the  Public  Health 
(London)  Act  1891.  Counsel  for  the  respondent, 
apparently,  would  have  come  here  to  argue  that 
point;  but  in  stating  the  case  the  magistrate 
came  to  the  conclusion  that  a  section  which  had 
not  been  called  to  his  attention — namely,  sect.  123 
— really  put  the  respondent's  counsel  and  the 
Fulham  Council  out  of  court  as  to  that  point. 
Sect.  123,  as  the  magistrate  himself  says,  prescribes 
a  solemn  form  of  authorisation  for  enabling  any 
officer  of  the  authority,  other  than  the  cleric,  to 
institute  proceedings  on  their  behalf,  and  that 
form  had  not  been  complied  with  in  this  case. 
Therefore  the  respondent  could  not,  on  behalf  of 
the  council,  take  these  proceedings.  Counsel  for 
the  respondent  felt  that  and  thought  it  was  con- 
clusive against  him.  Then  he  said  that  he  was 
not  going  to  argue  that  point,  but  that  he  was 
going  to  contend  that  the  respondent  took  the 
proceedings  as  a  private  individual.  I  quite  agree 
with  my  Lord,  and  I  have  nothing  to  say  in 
addition  to  what  he  has  said,  that  it  was  open  to 
the  respondent  to  take  these  proceedings  as  a 
private  individual.  But  I  do  not  think  that  that 
is  what  he  did.  I  do  not  think  that  he  did 
proceed  as  a  private  individual.  He  certainly  did 
not  affect  to  proceed  as  a  private  individual ;  he 
affected  to  proceed  as  an  officer  of  this  Fulham 
Borough    Council,    and   the    Fulham   Borough 
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Council  were  really  going  to  argue  that  he  was 
their  officer  until  the  magistrate  discovered 
sect  123.  The  respondent  upon  the  face  of  the 
summons  said  that  he  took  the  proceedings  on 
behalf  of  the  Fulham  Borough  Council.  I  should 
have  come  to  the  conclusion  that  the  appellant 
would  have  been  entitled  to  succeed  in  this  case  if 
it  had  not  been  for  the  words  used  by  my  Lord  in 
his  judgment  in  the  case  of  Attman  v.  Hardcastle 
(ubi  tup.).  He  there  decided,  and  Wills,  J.  and 
my  brother  Channell  agreed,  apparently,  that  you 
could  disregard  these  words  "  on  behalf  of,"  and 
treat  the  summons  which,  on  ite  face,  professed 
to  be  a  summons  taken  out  by  an  officer  of  a 
public  body  on  behalf  of  a  public  body  as  a  sum- 
mons taken  out  by  him  as  a  private  individual. 
It  is  not  for  me  to  say  whether  I  should  have 
come  to  that  conclusion  or  not.  Mr.  Danckwerts 
in  that  case  seems  to  have  argued  in  favour 
of  what  possibly  would  have  been  my  opinion, 
but  the  three  learned  judges  who  heard  the 
case  were  not  convinced  by  him  on  that  occasion, 
and  the  fact  that  he  did  not  succeed  in  con- 
vincing them  then  enables  him  to  succeed  now. 
If  it  had  not  been  for  that  decision,  I  should 
have  thought  that  this  was  not  a  summons  taken 
out  by  the  respondent  as  a  private  individual, 
but  that  it  was  a  summons  taken  out  by  him  as 
an  officer  of  this  borough  council,  that  he  had  not 
got  authority  to  take  it  out,  and  therefore  the 
summons  was  bad,  and  that  consequently  the 
whole  proceedings  were  bad.  But  in  the  face  of 
that  case  of  Auman  v.  Hardcastle  (ubi  *up.),  of 
course  I  cannot  say  so.  I  agree  with  the  result, 
at  all  events,  at  which  this  court  arrives — namely, 
that  the  appeal  must  be  dismissed.  I  ought  also 
to  say  that  I  do  not  regard  this  as  a  mere  point 
of  procedure,  because  it  does  seem  to  me  to  be  a 
very  dangerous  thing  that  a  person  in  the  position 
of  the  respondent  in  this  case  should  be  able  to 
take  proceedings  without  being  authorised,  and 
affect  to  act  on  behalf  of  the  Fulham  Borough 
Council;  and,  if  it  turns  out  that  he  has  not  got 
their  authority,  that  the  council  will  not  be  liable 
in  costs,  and  the  person  against  whom  he  has 
taken  those  proceedings  will  only  have  the  private 
individual  to  look  to. 

Bray,  J.— The  first  point  which  we  have  to 
deal  with  is  the  question  whether  a  private  indi- 
vidual can  take  proceedings  under  sub-sect.  2  of 
sect.  47  of  the  Act.  I  am  of  opinion  that  he  can. 
The  strength  of  the  appellant's  argument  was 
that  the  proceedings  under  sub-sect.  1  can  only 
be  taken  by  a  medical  officer  of  health  or  a 
sanitary  inspector ;  and  counsel  for  the  appellant 
said  that,  notwithstanding  the  general  words  in 
the  latter  part  of  the  section,  we  ought  to  come 
to  the  conclusion  that  it  was  only  open  to  the 
medical  officer  of  health  or  the  sanitary  inspector 
to  take  proceedings  under  those  sub- sections.  We 
must  look  at  the  language  of  sub-sect.  2,  and  the 
language  is  perfectly  general.  It  says :  "  If  it 
appears  to  a  justice  " — not  "  on  the  information 
of  such  medical  officer  of  health  or  sanitary 
inspector,"  there  are  no  such  words — "  that  any 
animal  or  article  which  has  been  seized " — if  it 
stood  there  there  might  be  more  in  the  appel- 
lant's contention,  but  it  goes  on  to  say :  "  or  is 
liable  to  be  seized  " — in  other  words,  the  proceed- 
ings may  be  taken  although  there  has  Deen  no 
seizure  under  sub-sect.  1 — "  under  this  section  is 
diseased,"  and  so  on,  "he  shall  condemn  the 
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same,"  and  then  the  person  may  be  subject  to  a 
fine,  and  so  on.  I  cannot  get  rid  of  the  perfectly 
general  language  of  that  sub-section,  and  I  do 
not  think  I  have  any  right  to  insert  the  words 
"  on  the  information  or  complaint  of  a  medical 
officer  of  health  or  sanitary  inspector."  I  think 
one  iB  fortified  in  that  view  by  the  equally  general 
words  in  sub-sect.  3,  where  it  says :  "  Any  article 
liable  to  be  seized  under  this  section."  In  my 
opinion,  therefore,  any  individual  can  take  these 
proceedings.  Then  the  question  arises  as  to 
whether  trie  respondent,  inasmuch  as  he  clearly 
purported  to  take  these  proceedings  on  behalf  of 
the  borough  council,  can  now  say,  "I   am    a 

Private  individual  and  must  be  treated  as  such." 
n  my  opinion  that  point  is  concluded  by  Allman 
v.  Hardcastle  (ubi  sup.),  in  which  my  Lord  used 
these  words :  "  It  seems  to  me  that  these  words  " 
—they  are  the  same  practically  as  in  this  case— 
"  '  on  behalf  of  the  Southwark  borough  Council,' 
are  absolutely  unnecessary  and  may  be  disre- 

farded."  I  think  we  are  bound  by  that  decision, 
do  not  dissent  from  the  observations  of  mv 
brother  Darling  upon  that.  I  think  it  may  entail 
some  inconvenience,  and,  perhaps,  even  more 
than  inconvenience,  to  assist  the  decision ;  and, 
without  saying  whether  I  agree  with  it  or  differ 
from  it,  I  am  bound  by  it.  In  what  I  have  said  I 
have  not  intended  to  express  any  opinion  upon 

sect,  l  o.  Appeal  dismissed  without  costs. 

Solicitors :  for  the  appellant,  W.  T.  Bicketts  and 
Son ;  for  the  respondent,  B.  M.  Prescott 


Wednesday,  April  4, 1906. 

(Before  Lord  Alverstonb,  G.J.  and  Bray,  J.) 

Plancq  (app.)  v.  Marks  (reap.),  (a) 

Motor-car— Speed— Speed  exceeding  twenty  miles 
an  hour — Evidence  of  rate  of  speed  by  constable 
as  shown  by  stop-watch — Sufficiency—"  Opinion 
of  one  witness  merely — Motor  Car  Act  1903 
(3  Edw.  7,  c.  36),  t.  9. 

Upon  the  hearing  of  an  information  under  sect  9 
of  the  Motor  Gar  Act  1903  for  driving  a  motor- 
car  on  a  public  highway  at  a  speed  exceeding 
twenty  mites  an  hour,  a  police  sergeant  proved 
that  he  placed  a  police  constable  at  a  certain 
point  on  the  road  and  stationed  himself  on  the 
same  road  at  a  distance  of  a  quarter  of  a  mile 
from  the  constable ;  that,  when  the  motor-car 
passed  the  constable,  the  constable  signalled  to 
him  and  he  immediately  started  the  second  hand 
of  his  stop-watch  and  stopped  the  same  when  the 
car  passed  him ;  and  that  the  time  taken  by  the 
car  between  the  two  points  as  shown  by  his  stop- 
watch was  31  f  seconds,  or  at  the  rate  of  twenty  - 
eight  miles  an  hour. 

The  stop-watch  was  produced  in  court  and  not 
objected  to. 

The  only  evidence  as  to  the  rate  of  speed  was  that 
of  the  police  sergeant,  who  gave  evidence  of  the 
time  as  shown  by  his  stop-watch. 

The  defendant  having  been  convicted ; 

Held,  that  the  evidence  of  the  police  sergeant  was 
not  evidence  of  his  "  opinion  "  merely,  but  was 
evidence  of  the  fact  recorded  by  his  stop- watch  as 
to  the  time  taken  in  travelling  over  the  distance, 
and  that  therefore  the  defendant  was  not  con- 

(a)  Reported  by  W.  W.  Okk,  Esq.,Barriflter-at-Lair 


victed  "  merely  on  the  opinion  of  one  witness  as 
to  the  rate  of  speed"  within  the  meaning  of 
sect.  9,  sub-sect  1,  of  the  Act 

Case  stated  on  an  information  preferred  by 
V^eorge  Marks  of  Beaoonsfield,  police  inspector 
(the  respondent),  against  Georges  Plancq,  of 
Hampstead,  in  the  county  of  London,  charging 
the  appellant  that  he  on  the  6th  July  1905,  on  a 
certain  public  highway — to  wit,  the  Bath  road,  in 
the  parish  of  Burnham,  in  the  county  of  Bucks— 
unlawfully  did  drive  a  certain  motor-car  at  a 
speed  exceeding  twenty  miles  per  hour — to  wit, 
twenty,  eight  miles  per  hour — contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ; 
and  that  he,  the  appellant,  was  warned  of  that 
intended  prosecution  at  the  time  the  offence  was 
committed. 

Upon  the  hearing  of  the  information  the 
following  facts  as  to  the  rate  of  speed  of  the 
motor-car  were  proved  in  evidence  before  the 
justices : — 

Police  sergeant  Fearoe  proved  that  on  the  6  th 
July  1905  he  placed  police  constable  Wright  at 
a  certain  point  on  the  Bath  road,  and  that  he 
(Pearce)  stationed  himself  at  another  point  on  the 
same  road  at  a  measured  distance  of  one  quarter 
of  a  mile  from  the  point  at  which  Wright  was 
stationed;  that  a  motor-car  passed  the  point 
at  which  Wright  was  stationed,  and  thereupon 
Wright  signalled  to  him  ;  that  immediately  such 
signal  was  made  he  started  the  second  hand  of 
his  stop-watch,  and  stopped  the  same  when  the 
oar  passed  him ;  that  the  time  taken  to  cover  the 
said  distance  was  shown  by  the  stop-watch  to  be 
3l£  seconds ;  that  he,  Pearce,  thereupon  signalled 
to  police  constable  Tew,  who  was  stationed  further 
along  the  road,  to  stop  the  motor-car,  which  he 
did;  that  he,  Pearce,  then  took  the  name  and 
address  of  the  appellant,  who  was  driving  the  car, 
told  him  that  he  had  covered  the  distance  of  a 
quarter  of  a  mile  in  31 J  seconds,  or  at  the  rate  of 
twenty-eight  miles  an  hour,  and  warned  him  of 
this  intended  prosecution;  that  the  stop-watch 
used  by  Pearce  was  produced  in  court  and  not 
objected  to. 

Police  constable  Tew  proved  that  he  stopped 
the  motor-car  on  receiving  a  signal  from  Pearce, 
and  that  Pearce  showed  him  his  stop-watch, 
which  had  been  stopped  at  31  £  sees. 

It  was  contended  on  behalf  of  the  appellant 
that  on  the  above  evidence  the  appellant  could 
not  be  convicted  of  the  offence,  inasmuch  as 
under  sect.  9  of  the  Motor  Oar  Act  1903  no  person 
may  be  convicted  of  such  offence  merely  on  the 
opinion  of  one  witness  as  to  the  rate  of  speed,  and 
that  the  only  evidence  as  to  the  rate  of  speed  was 
that  given  by  police  sergeant  Pearce. 

Under  the  circumstances  the  justices  were  of 
opinion  that  sect.  9  did  not  apply,  as  the  evidence 
of  police  sergeant  Pearce  was  not  of  his  opinion 
merely,  but  was  evidence  of  the  fact  recorded  by 
his  stop-watch.  They  therefore  overruled  the 
above  objection  that  had  been  raised  on  behalf  of 
the  appellant,  and  convicted  him  of  the  offence. 

The  Motor  Gar  Act  1903  (3  Edw.  7,  c.  36) 
provides : 

Sect.  9  (1).  Section  four  of  the  principal  Aot  (which 
relates  to  the  rate  of  speed  of  motor-cars)  is  hereby 
repealed,  bnt  a  person  shall  not,  under  any  ciroum- 
atanoea,  drive  a  motor-oar  on  a  public  highway  at  a 
speed  exceeding  twenty  miles  per  hoar,  and,  within  any 
limits  or  place  referred  to  in  regulations  made  by  the 
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Load  Government  Board  with  a  view  to  the  safety  of 
the  publio,  on  the  application  of  the  local  authority  of 
the  area  in  which  the  limits  or  place  are  situate,  a 
person  shall  not  drive  a  motor-oar  at  a  speed  exceeding 
ten  miles  per  hour.  If  any  person  acts  in  contravention 
of  this  provision  he  shall  be  liable,  on  summary  oonvio- 
tion,  in  respect  of  the  first  offence  to  a  fine  not  exceed- 
ing ten  pounds,  and  in  respect  of  the  second  offence  to  a 
fine  not  exceeding  twenty  pounds,  and  in  respeot  of  any 
subsequent  offence  to  a  fine  not  exceeding  fifty  pounds, 
but  a  person  shall  not  be  convicted  under  this  provision 
for  exoeeding  the  limit  of  speed  of  twenty  miles  merely 
on  the  opinion  of  one  witness  as  to  the  rate  of  speed. 
(2)  Where  a  person  is  prosecuted  for  an  offence  under 
this  section,  he  shall  not  be  convicted  unless  he  is 
warned  of  the  intended  prosecution  at  the  time  the 
offenoe  is  oommitted,  or  unless  notice  of  the  intended 
proseoution  is  sent  to  him  or  to  the  owner  of  the  oar  as 
entered  on  the  register  within  such  time  after  the  offenoe 
is  oommitted,  not  exoeeding  twenty- one  days,  as  the 
oourt  think  reasonable. 

Drysdale  Woodcock  for  the  appellant. — The 
short  point  in  the  case  is  as  to  the  meaning  of 
the  word  "opinion"  in  the  words  in  sect.  9 
"  merely  on  the  opinion  of  one  witness  as  to  the 
rate  of  speed."  The  section  expressly  provides 
that  there  cannot  be  a  conviction  tinder  the 
section  for  exceeding  the  speed  of  twenty  miles 
an  hoar  merely  on  the  opinion  of  one  witness  as 
to  the  rate  of  speed.  In  this  case  the  appellant 
was  convicted  on  the  opinion  of  one  witness  only 
— namely,  Pearce.  The  evidence  afforded  by  bis 
stop-watch  was  merely  one  of  the  grounds  on 
which  he  based  his  opinion  that  the  rate  of  speed 
exceeded  twenty  miles  an  hoar.  In  every  case  of 
this  kind  in  which  the  driver  has  been  convicted 
there  have  been  two  policemen,  one  at  each  end 
of  the  distance,  and  each  having  a  stop-watch, 
and  to  support  this  conviction  one  of  the  other 
constables  ought  also  to  have  stated  his  opinion 
as  to  the  rate  of  speed. 

The  respondent  did  not  appear. 

Lord  Alvbbstonb,  G.J.  —  I  am  clearly  of 
opinion  that  there  is  no  ground  for  this  objec- 
tion. The  concluding  words  of  the  paragraph  in 
sect.  9  were  inserted  for  the  purpose  of  prevent- 
ing persons  from  being  convicted  under  the 
section  upon  what  was  really  the  mere  opinion  of 
a  single  witness  as  to  the  rate  of  speed.  The 
test  seems  to  me  to  be  whether  the  evidence  of 
the  witness  was  mere  matter  of  opinion  or  matter 
of  fact.  In  this  case  it  could  not  be  said  that 
the  evidence  of  the  police  sergeant  Pearce  was 
mere  opinion.  He  had  stationed  another  constable 
at  a  certain  point  on  the  road  at  a  fixed  distance 
from  him ;  then  on  the  signal  being  given  to  him 
that  the  motor-car  was  passing  that  point  he 
started   his    stop-watch,    which  was  afterwards 

E reduced  in  court,  and  when  the  oar  passed  him 
e  stopped  the  watch  and  found  that  the  time 
registered  by  the  stop-watch  was  31$  seconds. 
He  was  therefore  able  to  state  with  certainty  at 
what  rate  the  car  travelled.  I  do  not  think  that 
was  opinion  at  all.  It  seems  to  me  that  it  was 
evidence  of  fact  on  which  the  magistrates  might 
have  come  to  a  conclusion  one  way  or  the  other, 
but  I  cannot  say  it  was  mere  evidence  of  opinion. 
I  therefore  think  the  appeal  should  be  dismissed. 

Bray,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Trinder,  Capron, 
and  Co. 


Thursday,  April  26, 1906. 

(Before   Lord  Alvbrstonb,  O.J.,  Ridley  and 

Darling,  JJ.) 

Elwes  (app.)  v.  Hopkins  (reap.),  (a) 

Motor-car — Conviction  for  driving  at  a  dangerous 
speed,  "  having  regard  to  all  the  circumstances  of 
the  case" — Appeal  to  quarter  sessions — Evidence 
of  traffic  reasonably  expected  to  be  on  highway— 
Admissibility — Motor  Car  Act  1903  (3  Edw.  7, 
o.  36). 

The  appellant  was  convicted  for  driving  a  motor- 
car  in  a  public  highway  at  a  speed  which  was 
dangerous  to  the  public,  having  regard  to  all  the 
circumstances  of  the  case.  On  appeal  to  quarter 
sessions,  evidence  was  given  on  behalf  of  the 
respondent  as  to  the  traffic  which  might  be 
reasonably  expected  to  be  on  the  highway. 

Held,  that  the  evidence  was  admissible. 

Case  stated  by  quarter  sessions  on  an  appeal  by 
the  appellant  against  a  conviction  for  driving  a 
motor-car  on  a  public  highway  at  a  speed  which 
was  dangerous  to  the  public,  having  regard  to  all 
the  circumstances  of  the  case. 

Upon  the  hearing  of  the  appeal  the  following 
facts  were  proved  :— 

The  appellant  on  the  17th  March  1905,  at 
Cheltenham,  drove  a  motor-car  along  a  certain 
highway  known  as  the  Promenade,  at  four  o'clock 
in  the  afternoon,  at  a  very  fast  speed,  witnesses 
for  the  prosecution  alleging  it  was  going  from 
"  twenty  to  twenty- five  miles  an  hour,"  "  twenty 
miles  an  hour  or  over,"  "  twenty  miles  an  hour  or 
more,"  and  "  considerably  over  twenty  miles  an 
hour." 

The  appellant  admitted  that  twenty  miles  an 
hour  would  be  too  fast  a  rate  at  which  to  drive  a 
oar  down  the  Promenade,  but  alleged  that  on  this 
occasion  he  was  not  going  more  than  fifteen  miles 
an  hour.  At  the  time  of  the  alleged  offence  there 
was  little  vehicular  traffic  in  the  carriage-way  of 
the  Promenade.  No  person  was  in  fact  in  danger 
owing  to  the  driving  of  the  oar  by  the  appellant. 

The  Promenade  is  more  used  than  any  high- 
way in  Cheltenham,  and  the  small  amount  of 
traffic  at  the  time  of  the  commission  of  the  alleged 
offenoe  was  unusual. 

The  Court  of  Quarter  Sessions  held. as  a  fact 
that  at  the  time  of  the  commission  of  the  alleged 
offence  the  appellant  was  driving  at  a  speed 
which  was  dangerous  to  the  public,  naving  regard 
to  all  the  circumstances  of  the  case. 

^  They  came  to  that  conclusion  from  the  evidence 
given  l>y  various  witnesses,  who  spoke  as  to  the 
pace  at  which  the  motor-car  was  going,  and  the 
traffic  that  was  usually  in  the  Promenade  at  the 
time  of  day  when  the  offence  was  committed,  and 
as  to  the  difficulty  when  in  the  Promenade  of 
seeing  the  approach  of  traffic  from  the  many  side 
streets  leading  into  the  Promenade. 

The  admission  of  evidence  of  hypothetical 
traffic — namely,  the  traffio  which  might  be 
reasonably  expected  to  be  on  the  highway — was 
objected  to  by  counsel  for  the  appellant,  on  the 
ground  that  the  words  in  sect.  1  of  the  Motor  Car 
Act  1903, "  and  to  the  amount  of  traffic  which 
actually  is  at  the  time  or  which  might  reasonably 
he  expected  to  be  on  the  highway,"  were  not 
contained  in  the  conviction,  and  that  the  appeal 

(a)  Reported  by  W.  db  B.  Hsrbbrt,  Esq.,  Birrister-tt-Lftv, 
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was  against  the  conviction  as  provided  by  sect.  11 
of  the  Motor  Car  Act  1903. 

The  Court  of  Quarter  Sessions  overruled  the 
objection  and  dismissed  the  appeal. 

A.  M.  White  for  the  appellant. — The  conviction 
only  follows  sect.  1  of  the  Motor  Car  Act  1903 
down  to  the  words  "having  regard  to  all  the 
circumstances  of  the  case."  Therefore  the 
evidence  objected  to  is  not  admissible.  If  the 
conviction  had  included  the  latter  part  of  the 
section  the  case  might  have  been  different,  but  on 
an  appeal  to  quarter  sessions  the  conviction 
cannot  be  departed  from,  and  evidence  of  a 
different  offence  cannot  be  included.  He  referred 
to 

Paley  on  Convictions,  8th  edit.;  p.  213. 

Smith  y.  Moody,  87  L.  T.  Rep.  682 ;  (1903)  1 
El.  B.  56. 

H.M.Sturges  for  the  respondent. —  The  Irish 
courts  have  already  decided  this  question.  He 
referred  to 

Bex  v.  Dublin  Justices,  2  Ir.  Rep.  (1904)  698. 

Lord  Alvbrstone,  C. J.— Notwithstanding  the 
ingenious  argument  that  has  been  addressed  to  us, 
I  have  no  doubt  in  my  mind  about  this  point.  The 
conviction  before  the  petty  sessions  was  as 
follows :  "  Before  the  Court  of  Summary 
Jurisdiction  sitting  at  the  Police  Court,  Chelten- 
ham, on  the  31st  March  1905  Cecil  Elwes,  of 
Leckhampton  Court,  Cheltenham,  hereinafter 
called  the  defendant,  is  this  day  convicted  for  that 
he  on  the  17th  March  1905,  at  Cheltenham,  did 
drive  a  motor- oar  on  a  public  highway  there 
Bituate  at  a  speed  which  was  dangerous  to  the 
public,  having  regard  to  all  the  circumstances  of 
the  case,  contrary  to  the  statute,  &c."  That 
conviction  follows  the  words  of  sect.  1  of  the 
Motor  Car  Act  1903  as  far  as  they  go.  On  this 
conviction  the  appellant  appealed  to  quarter 
sessions,  and,  on  the  hearing  of  this  appeal, 
objection  was  taken  as  to  the  admission  of  evidence 
as  to  the  traffic  which  might  reasonably  be 
expected  to  be  on  the  highway  in  addition  to 
evidence  as  to  the  traffio  which  was  actually  on 
the  highway  when  the  car  was  driven  along  it. 
This  evidence  which  was  objected  to  was  admis- 
sible under  the  earlier  words  of  the  section  wbich 
form  part  of  the  conviction — namely,  "  having 
regard  to  all  the  circumstances  of  the  case."  It 
cannot  be  said  that  the  quarter  sessions  are  not 
to  receive  evidence  as  to  the  general  user  of  the 
highway.    This  appeal  must  be  dismissed. 

Ridley  and  Darling,  J  J.— Concurred. 

Appeal  dismissed: 

Solicitors :  Crowders,  Vizard,  and  Oldham,  for 
Ticehursts,  Mcllauham,  and  Wyait,  Cheltenham ; 
Field,  Boseoe,  and  Co.,  for  Griffiths  and  Waghome, 
Cheltenham. 


Friday,  May  4,  1906. 

(Before  Lord  Alvbrstonb,  C.J.  and 
Darling,  J.) 

London  County  Council   (apps.)  v.  Great 
Eastern  Railway  Company  (reaps.),  (a) 

Railways — Locomotive — Smoke — Engine  emitting 
smoke — Engine  properly  constructed  to  consume 
its  own  smoke — No  default  on  part  of  company 
other  than  not  providing  smokeless  coal — Offence 
— Railways  Clauses  Consolidation  Act  1845  (8 
&  9  Vict.  c.  20),  s,  114— Regulation  of  Railways 
Act  1868  (31  &  32   Vict.  c.  119),  s.  19. 

A  locomotive  steam  engine  drawing  a  passenger 
train  on  the  respondents1  railway  was  on  each 
of  two  occasions  on  the  same  morning  emitting 
dark  smoke  for  a  period  of  less  than  two  minutes. 
It  was  proved  that  the  engine  was  properly 
constructed,  and  was  constructed  on  the  principle 
of  consuming,  as  far  as  practicable,  the  smoke  of 
the  coal  then  in  use  upon  the  engine,  which 
was  a  coal  of  a  bituminous  character,  and 
that  such  coal  was  a  good  hard  steam  coal 
and  the  normal  locomotive  coal  in  use  in 
some  districts.  It  was  also  proved  that  it  was 
not  through  any  default  of  any  servant  of  the 
company  in  the  stoking  or  management  of  the 
engine  that  such  smoke  was  emitted;  that  the 
engine  could  have  used  Welsh  coal,  and  that,  if 
Welsh  coal  had  been  used,  less  smoke  would  have 
been  emitted,  but  that  Welsh  coal  would  have 
cost  the  company  twice  as  much  as  the  coal  which 
was  used. 

Held,  that  there  was  no  obligation  upon  the  rail- 
way company  to  provide  Welsh  coal  or  the  best 
coal  for  their  engine,  and,  as  there  was  no  alle- 
gation of  any  default  on  the  part  of  the  railway 
company  or  their  servants  other  than  in  not  pro- 
viding the  best  coal  for  the  engine,  no  offence  nod 
been  committed  by  the  company  under  sect.  114 
of  the  Railways  Clauses  Consolidation  Act  1845, 
as  amended  by  sect.  19  of  the  Regulation  of 
Railways  Act  1868,  as  the  omission  to  supply  the 
best  class  of  coal  was  not  a  "  default "  of  the 
company  within  the  meaning  of  the  latter  section. 

Case  stated  on  an  information  laid  on  behalf 
of  the  London  County  Council  (the  appellants) 
against  the  Great  Eastern  Railway  Company 
(the  respondents)  "  for  that  you  on  the  8th  day  of 
July  1905,  at  Bethnal  Green  Junction,  in  the 
metropolitan  borough  of  Bethnal  Green,  in  the 
county  of  London  and  within  the  said  disti  ict, 
did  use  upon  your  railway  at  Bethnal  Green 
Junction  a  locomotive  steam  engine — to  wit, 
locomotive  steam  engine  No.  363— using  coal  or 
other  similar  fuel  emitting  smoke  and  not  then 
constructed  on  the  principle  of  consuming  and  so 
as  to  consume  its  own  smoke,  and  which  did  not 
then  consume  its  own  smoke,  whereby  you  have 
rendered  yourselves  liable  to  the  penalty  pre- 
scribed by  the  statute  in  that  case  made  and 
provided. 

It  was  proved  before  the  magistrate  at  the 
hearing  on  the  part  of  the  appellants  by  Samuel 
Tinworth,  a  coal  officer  of  the  appellants,  and 
Herbert  Court,  his  assistant,  that  on  the  8th  July 
1905  he  was  watching  from  a  building  near  to  the 
Bethnal  Green  Junction  Station  of  the  respon- 
dents when  a  passenger  train  belonging  to  the 
respondents,  drawn  by  engine  No.  363,  came  into 

(•)  Reported  by  W.  W.  Orb,  Esq.,  B*nteter-ftt-Lft«'. 
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his  view  at  6.22  a.m.,  from  the  direction  of  Liver- 
pool-street Station,  drew  up  at  Bethnal  Green 
Junction,  and  passed  ont  of  nis  view  at  6.24  a.m., 
and  also  at  7.47  a.m.  the  same  engine  came  into 
his  view  hauling  a  similar  train  which  stopped  at 
Bethnal  Green  Junction  Station  and  passed  out  of 
his  view  at  7.49  a.m.,  and  that  daring  a  portion  of 
each  of  those  periods  of  two  minutes  the  engine 
was  emitting  dark  smoke. 

It  was  further  proved  before  him  on  the  hearing 
of  the  summons  that  the  engine  was  a  properly 
constructed  engine  and  constructed  on  the  prin- 
ciple of  consuming  as  far  as  practicable  the 
smoke  of  the  coal  then  in  use  upon  the  engine, 
which  was  a  Derbyshire  or  Yorkshire  coal  of  a 
bituminous  character,  and  that  such  coal  was  a 
good  hard  steam  coal  and  the  normal  locomotive 
coal  in  use  in  some  districts. 

It  was  further  proved  to  the  magistrate's 
satisfaction  that  it  was  not  through  the 
default  of  any  servant  of  the  respondent  com- 
pany in  the  stoking  or  management  of  the  engine 
that  any  such  smoke  was  emitted  at  the  time 
aforesaid. 

It  was  also  proved  before  the  magistrate  that 
the  respondent*;  on  another  line  (the  East  London 
Line,  over  which  they  had  running  powers)  were 
under  obligation  to  employ  and  did  employ  on 
their  engines  on  such  line  a  Welsh  smokeless 
steam  coal  different  from  that  used  on  engine 
No.  363  on  the  8th  July.  This  Welsh  coal  pro- 
duces smoke  not  so  dark  as  that  of  the  coal  used 
by  engine  No.  363  and  not  so  muoh  in  proportion 
to  the  amount  of  coal  used  as  is  produced  by  the 
Derbyshire  or  Yorkshire  coal.  The  engine 
No.  363  as  constructed  could  have  used  similar 
Welsh  coal,  and,  if  this  had  been  done,  less  smoke 
would  have  been  emitted  from  the  engine.  The 
Welsh  coal  costs  about  twice  as  much  to  the 
respondents  as  the  coal  used  upon  the  engine  on 
the  occasion  complained  of,  and  the  greater 
expense  of  it  was  the  piincipal  reason  why  it  was 
not  used  on  tbe  engine. 

It  was  contended  before  the  magistrate  by  the 
appellants  that  sect.  19  of  the  regulation  of 
Railways  Act  of  1868  specially  amended  sect.  114 
of  the  Railways  Glauses  Consolidation  Act  of 
1845,  and  that,  whereas  the  earlier  Act  only 
required  that  an  engine  should  be  constructed  on 
the  principle  of  consuming  its  own  smoke,  the 
amending  Act  went  further  and  required  that 
the  engine  should  in  fact  consume  its  own  smoke 
as  far  as  practicable,  and  that  the  object  of  these 
two  sections  being  to  require  engines  to  be  so  con- 
structed and  used  as  to  emit  as  little  smoke  as 
possible,  and  that  inasmuch  as  the  engine  No.  363 
in  fact  failed  to  consume  its  own  smoke,  the 
respondents  were  guilty  of  the  offence  charged 
against  them. 

It  was  further  contended  on  behalf  of  the 
appellants  that  upon  the  true  construction  of  the 
Acts  the  respondents  were  guilty  of  the  offence 
charged  in  that  they  had  used  upon  the  engine 
a  bituminous  coal  which  necessarily  produced 
dark  smoke  beyond  the  power  of  engine  No.  363  as 
constructed  to  consume,  when,  by  using  smokeless 
Welsh  coal  in  the  engine,  they  could  have  avoided 
emitting  such  smoke  from  the  engine  as  was 
seen  bv  the  appellants'  witnesses,  and  that  such 
user  of  bituminous  coal  by  them  was  a  default 
on  their  part  within  the  meaning  of  sect.  19  of 
the  Regulation  of  Railways  Act  1868. 


The  respondents  contended,  on  the  other  hand, 
that,  provided  their  engine  was  constructed  on 
the  principle  of  consuming  and  so  as  to  consume 
as  far  as  practicable  the  smoke  of  the  coal  actually 
used  upon  it  as  aforesaid,  and  provided  there  was 
no  negligence  in  the  stoking  or  management  of 
the  engine  with  such  coal,  they  were  under  no 
obligation  to  use  any  particular  coal,  and  were 
«not  guilt v  of  any  default  within  the  meaning  of 
the  Acts  in  not  doing  so. 

The  magistrate  was  of  opinion:  (a)  That  the 
engine  No.  363  was  properly  constructed  within 
the  meaning  of  sect  114  of  the  Railways  Glauses 
Consolidation  Act  1845  (8  &  9  Vict.  c.  20) ;  (6) 
that  it  did  not  fail  to  consume  its  own  smoke  so 
far  as  was  practicable,  having  regard  to  the  coal 
which  was  used ;  (c)  that  the  use  of  the  coal  that 
was  used  was  not  a  default  of  the  company  within 
the  meaning  of  sect  19  of  the  Regulation  of 
Railways  Aot  1868  (31  &  32  Vict.  c.  119),  and 
that  there  was  no  other  default;  (d)  that  the 
smoke  emitted  by  the  engine  was  of  a  darker 
colour  and  slightly  more  in  quantity  thin  would 
have  been  emitted  if  Welsh  coal  had  been  used ; 
and  he  accordingly  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  law  in  his 
decision  on  the  above  facts,  or  whether  he  was 
bound  in  law  to  hold  that  the  use  of  a  coal 
producing  a  darker  smoke  and  more  smoke  than 
would  have  been  produced  by  the  use  of  a 
different  coal  was  a  default  on  the  part  of  the 
company. 

The  Railways  Glauses  Consolidation  Act  1845 
(8  &  9  Vict.  c.  20)  provides : 

Sect.  86.  It  shall  be  lawful  for  the  company  to  use 
and  employ  locomotive  engines  or  other  moving  power, 
and  carriages  and  waggons  to  be  drawn  or  propelled 
thereby.         • 

And  with  respeot  to  the  engines  and  oarriagea  to  be 
brought  on  the  railway,  be  it  enacted  as  follows  : 

Seot.  114.  Every  locomotive  steam  engine  to  be  used 
on  the  railway  shall,  if  it  use  coal  or  other  similar  fuel 
emitting  smoke,  be  constructed  on  the  principle  of  con- 
suming and  so  as  to  consume  its  own  smoke ;  and  if  any 
engine  be  not  so  constructed  the  company  or  party  using 
such  engine  shall  forfeit  five  pounds  for  every  day  during 
which  snob  engine  shall  be  used  on  the  railway. 

The  Regulation  of  Railways  Aot  1868  (31  &  32 
Vict.  c.  119)  provides  : 

Seot.  19.  Where  proceedings  are  taken  against  a  com- 
pany using  a  locomotive  steam  engine  on  a  railway  on 
aooonnt  of  the  same  not  consuming  its  own  smoke,  then 
if  it  appears  to  the  justioes  before  whom  the  complaint 
is  heard  that  the  engine  is  constructed  on  the  principle 
of  consuming  its  own  smoke,  bat  that  it  failed  to  con- 
sume its  own  tmoke,  as  far  as  practicable,  at  the  time 
obarged  in  tbe  complaint  through  the  default  of  the 
company,  or  of  any  servant  in  the  employment  of  the 
company,  suoh  company  shall  be  deemed  guilty  of  an 
offence  under  the  Railways  Clauses  Consolidation  Aot 
1845,  section  one  hundred  and  fourteen. 

Bodkin  for  the  appellants. — The  case  raises 
the  question  as  to  whether  it  is  a  default  on  the 
part  of  the  railway  company  to  supply  to  one 
of  their  engines  an  unsuitable  class  of  coal  which 
produces  more  smoke  than  the  engine  can  con- 
sume. Sect.  86  of  the  Railways  Clauses  Act  of 
1845  made  it  lawful  for  a  railway  company  to  use 
locomotive  engines,  and  by  sect  114  every  loco- 
motive steam  engine  used  on  the  railway  must  be 
constructed  on  the  principle  of  consuming  and  so 
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as  to  consume  its  own  smoke.  Upon  this  section 
it  was  decided  in  1859,  in  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Company  v.  Wood 
(1  L.  T.  Rep.  31;  2  E.  &  E.  344;  29  L.  J.  29. 
M.  C),  that  the  penalty  only  attaches  under  sect. 
114  where  the  engine  using  coal  is  so  constructed 
as  not  to  consume  its  own  coal  when  used  with 
proper  care  and  under  ordinary  circumstances ; 
and  that,  where  an  engine  is  properly  constructed 
but  owing  to  the  carelessness  of  the  persons  using 
it  the  smoke  is  emitted  instead  of  being  consumed, 
then  no  penalty  attaches  under  the  section,  so  that 
if  the  non- consumption  of  the  smoke  arose  from 
the  neglect  of  the  party  using  the  engine,  no 
penalty  attached ;  but  if  it  arose  from  the  improper 
construction  of  the  engine,  then  the  penalty  did 
attach.  That  led  to  an  amendment  of  the  law  in 
sect.  19  of  the  Regulation  of  Railways  Act  1868, 
which  provided  that  if  the  engine  failed  to  con- 
sume its  own  smoke,  as  far  as  practicable,  through 
the  default  of  the  company  or  of  any  of  their 
servants,  then  there  should  be  an  offence  under 
sect.  114  of  the  Aot  of  1845.  These  two  sections 
are  to  be  read  together,  and  their  purpose  was 
not  only  that  the  engine  should  be  constructed 
on  the  principle  of  consuming  its  own  smoke, 
but  that  it  should,  as  far  as  practicable, 
consume  its  own  smoke  and  emit  as  little  smoke 
as  possible.  These  sections  were  considered 
in  South- Eastern  and  Chatham  Railway  Com- 
pany v.  London  County  Council  (84  L.  T.  Rep. 
632),  and  the  court  there  held  that,  where  a 
locomotive  emitted  black  smoke  for  a  longer  time 
than  was  necessary,  arising  from  the  use  of 
smoky  coal,  and  no  explanation  was  given  by  the 
company,  an  offence  had  been  committed  under 
sect.  114.  Lord  Alverstone,  C.J.  said,  "but  I 
do  think  the  statute  meant  that  under  ordinary 
circumstances  no  smoke  should  come  out. 
There,  no  doubt,  the  smoke  was  black  smoke,  and 
we  find  a  distinction  drawn  between  black  smoke 
and  smoke  in  a  similar  connection  in  sect.  24  of 
the  Public  Health  (London)  Act  1891.  The 
gravamen  of  the  charge  is  that  there  should  be 
some  default  of  the  company  or  their  servants, 
and  the  only  default  on  the  part  of  the  company 
would  be  either  in  the  construction  of  the  engine 
or  in  the  kind  of  fuel  supplied.  The  case  finds 
that  there  was  no  default  on  the  part  of  the 
company's  servants,  or  in  the  construction  of  the 
engine,  and  therefore  the  only  question  is  whether 
there  was  a  default  of  the  company  as  to  the  kind 
of  coal  supplied.  The  company  were  bound  to 
supply  coal  of  such  a  kind  that  the  engine  would 
consume  its  own  smoke  "  as  far  as  practicable," 
and  those  words  must  mean  "  as  far  as  possible  "— 
that  is,  consistently  with  the  efficient  carrying  on 
of  their  business:  (Cooper  v.  Woolley,  15  L.  T. 
Rep.  539 ;  36  L.  J.  27,  M.  0).  They  were  bound 
to  supply  smokeless  coal,  and  the  question  of  the 
extra  expense  is  immaterial,  as  was  pointed  out 
by  Hawkins,  J.  in  Patterson  v.  Chamber  Colliery 
Company  (56  J.  P.  200).  In  Smith  v.  Midland 
and  Lancashire  and  Yorkshire  Railway  Com- 
panies (37  L.  T.  Rep.  224,  at  p.  226),  Bacon,  Y.C., 
speaking  of  sect.  114,  said  that  the  working  of 
engines  which  do  emit  smoke  and  which  do  not 
consume  their  own  smoke  is  unlawful  in  the  very 
words  of  the  Act  of  Parliament.  [Lord  Alver- 
stone, C.J. — He  was  looking  at  sect.  114  only ;  he 
did  not  refer  to  the  amending  section.]  The 
later  section  does  not  affect  the  question  except  I 


in  so  far  as  there  has  been  default  on  the  part  of 
the  company  or  their  servants.  If  the  company 
were  using  any  coal  except  the  best  coal,  then 
they  were  contravening  sect.  114 ;  and  there  are 
two  findings  (b)  and  (d)  at  the  end  of  the  case 
which  are  equivalent  to  saying  that  if  coal  of  a 
non*  bituminous  character  had  been  used,  fchen  all 
or  nearly  all  of  the  smoke  would  have  been  con- 
sumed by  this  engine.  There  is  therefore  an 
offence  under  sect  114. 

Avory,  K.C.  (Grain  with  him)  for  the  respon- 
dents.— The  magistrate  was  right  in  dismissing 
the  summons,  as  there  was  no  evidence  before  him 
of  any  default  on  the  part  either  of  the  company 
or  of  any  of  their  servants.  The  case  of  South- 
Eastern  and  Chatham  Railway  Company  v.  London 
County  Council  (ubi  sup.),  where  the  court  held 
that  an  offence  had  been  committed  by  the  rail- 
way company  within  sect.  114  of  the  Act  of  1845, 
as  amended  by  sect.  19  of  the  Act  of  1868,  is 
different  from  the  present  case.  That  case  was 
decided  upon  the  ground,  as  stated  by  Lord 
Alverstone,  C.  J.,  that  the  magistrate  had  before 
him  evidence  not  only  of  the  issue  of  black  smoke, 
but  of  an  expert  who  said  that  it  was  not  necessary 
for  an  engine  to  smoke  so  long,  and  that  the 
railway  company  had  elected  to  give  no  explana- 
tion, and  that  the  magistrate  had  found  that  the 
failure  of  the  engine  to  consume  its  own  smoke 
arose  through  the  default  of  the  company  or  of 
a  servant  of  the  company;  and  there  was  the 
evidence  of  two  witnesses  who  were  called  to 
show  such  default.  There  was,  therefore,  abun- 
dant evidence  before  the  magistrate  of  a  default. 
In  the  present .  case  not  only  was  there  no  such 
evidence  before  the  magistrate,  but  the  only 
evidence  before  him  was  that  for  a  portion  of  two 
minutes  the  engine  emitted  dark  smoke.  [Lord 
Alvebstone,  C.J. — What  do  you  say  as  to  the 
company  being  bound  to  provide  the  best  coal  P] 
The  statute  has  not  said  that  the  company  are  to 
use  the  best  coal ;  sect.  114  of  the  Act  of  1845 
recognises  that  the  railway  company  are  to  use  a 
fuel  that  does  emit  smoke ;  and  the  objection  to 
use  the  best  smokeless  coal  is  based  not  merely 
on  the  ground  of  expense,  but  also  on  the  diffi- 
culty of  obtaining  a  supply  of  that  coal  in  many 
places.    [He  was  stopped.] 

Lord  Alvebstone,  C.J. — In  this  case  it  has 
been  most  ingeniously  argued  for  the  appellants 
that  the  effect  of  the  amendment  of  sect.  114  of 
the  Railways  Clauses  Act  of  1845  by  sect.  19  of 
the  Aot  of  1868  has  been  indirectly  to  impose 
upon  a  railway  company  an  obligation  to  use  coal 
of  the  highest  quality  from  the  point  of  view  of 
smokelessness.  It  seems  to  me  that  that  is  going 
a  very  great  deal  too  far.  I  am  not  prepared  to 
say  that  the  magistrate,  who  has  held  that  in  the 
circumstances  of  this  case  there  was  no  default 
on  the  part  of  the  company,  has  come  to  a  wrong 
conclusion  on  a  question  of  fact.  Sect.  114  of 
the  Aot  of  1845  undoubtedly  says  that  an  engine 
using  coal  or  other  fuel  emitting  smoke  shall  be 
constructed  on  the  principle  of  consuming,  and  so 
as  to  consume,  its  own  smoke.  Persons  did  not 
know  as  much  about  these  matters  in  the  year  1345, 
when  that  Act  was  passed,  as  they  knew  some 
twenty-five  years  later ;  but,  be  that  as  it  may,  it 
was  contemplated  that  there  might  be  well  and 
badly  constructed  engines,  and  that  engines  might 
be  constructed  so  well  that  they  would  consume 
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their  own  smoke.     Then  it  was    pointed   oat 
in  the  case  of  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  Company  v.  Wood  (ubi  sup.) 
that,    in  order    to  justify    proceedings    under 
sect.  114  of  the  Railways  Clauses  Act  of  1845, 
there  must  be  proof  that  the  engine  was  wrongly 
constructed,  and  that  for  a  conviction  under  that 
section  it  would  not  be  sufficient  to  show  that  the 
stroke  came   out   of    the   engine    through  the 
negligence  of  a  servant  of  the  oompany.    There- 
upon the  amending    section — sect.    19 — of    the 
Regulation  of  Railways  Act  1868  provided  that 
if  it  should    appear  to  the  justices   when  the 
complaint  was   heard  that  the  engine  was  con- 
structed on  the  principle  of  consuming  its  own 
smoke,  but  that  it  failed  to  consume  its  own 
smoke  aa  far  as  practicable  at  the  time  charged 
in  the  complaint  through  the  default  of  the  com- 
pany or  of  a  servant  of  the  oompany,  then  the 
company  should  be  deemed  to  be  guilty  of  an 
offence  under  sect.  114.    This  amending  section, 
therefore,  clearly  contemplates  that  some  coal 
which  emits  smoke  will  be  used.     If  counsel  for 
the  appellants  had  been  able  to  show  that  the 
railway  company  might,  without  the    slightest 
difficulty,  have  provided  coal  which  did  not  emit 
any  smoke  at  all,  it  is  possible  that  an  argument 
might  have  been  based    upon  that  before  the 
magistrate,  but    I  do  not  think  that  such  an 
argument    could    be    advanced     here.      It   is 
not  unimportant    to    observe  that    the    finding 
of    the    magistrate    as    to    that   part   of    the 
case  is  that  the  smoke  emitted  by  the  engine  was 
of  a  darker  colour  and  slightly  more  in  quantity 
than  would  have  been  emitted  if  Welsh  coal  had 
been  used.    We  have  nothing  at  all  to  do  with 
the  colour  of  the  smoke  for  the  purpose  of  this 
particular  case,  and  it  does  not  affect  the  question 
except  that  it  might  in  some  cases  afford  evidence 
of  bad  stoking,  or  evidence  that  the  engine  was 
emitting  smoke  that  might  have  been  kept  in,  or 
let  out  in  a  muoh  less  quantity.     With  regard  to 
the   quantity  of  smoke  emitted,  all  the  magis- 
trate    can     say    is    that,   if    Welsh    coal    had 
been   used,  a  slightly  less    quantity  of  smoke 
would  have  been  emitted.    Now,  is  this  statute 
to  be  construed  so  as  to  impose  upon  the*  railway 
oompany  the  obligation  of  using  that  kind  of  coal 
which  has  the  least  smoke-producing  power  P    1 
have  not  the  least  doubt  that,  if  that  had  been 
the  intention  of  this  section,  in  case3  arising 
under  the  section  there  would  have  been  a  great 
many  different  opinions  from  different  witnesses 
as  to  which  kind  of  coal  did  produce  the  least 
smoke,  and  the  position  wonld  have  been  quite  as 
embarrassing  as  the  one  we  have  now  to  consider. 
In  my  opinion,  the  language,  "  fails  to  consume 
its  own  smoke,  as  far  as  practicable,  at  the  time 
charged  in  the  complaint  through  the  default 
of  the  company,"  points  in  the  first  instance 
substantially  to  the  default  of  the  oompany  in 
the  construction  of  the  engine,  or  in  not  pro- 
viding proper  coal — not  in  not  providing  the  best 
coal,  but  in  not  providing  proper  coal  suitable  for 
that  engine.    Then  there  follow  the  words  "or 
of  any  servant  in  the  employment  of  the  com- 
pany '  ;  but  I  need  not  deal  with  that,  because  no 
such  default  of  a   servant  of  the   company  is 
alleged  in  this  case.    The  findings  in  this  case 
are  that  the  engine  was  properly  constructed; 
that  the  coal  used  was  a  good  hard  steam  coal  I 
and  the  normal  locomotive  coal  in  use  in  some  1 


districts.  By  normal  locomotive  coal  I  understand 
coal  used  as  a  rule  to  a  very  large  extent  by 
other  railway  companies.    It  is  quite  true  there 
is  the  finding  that  for  some  contractual  reasons 
the  respondent  oompany  have  undertaken  to  use 
Welsh    smokeless   coal    on   the    East   London 
line.      It    is     perfectly    plain,    however,    that 
their    contractual     obligations    cannot    extend 
their    obligations     under   the  Act    of    Parlia- 
ment,  and   that    is    the    reason   why   I   asked 
during    the    argument    whether   or    not    that 
bargain  depended  upon  anything  whioh  would 
throw  light   on  this   particular  question.    It  is 
clear  to  my  mind  that  it  would  be  putting  a 
wrong  construction  on  the  section  to  say  that  the 
company  have  been   guilty  of  default  because 
they  have  not  used  the  particular  kind  of  coal 
that  is  picked  out  in  this  case  in  order  to  allege 
that  the  smoke  would  have  been  lejs  had  the 
company  used  that  particular  kind  of  coal.    In 
my  opinion,  therefore,  the  magistrate  has  come 
to  a  perfectly  right  conclusion,  and,  at  any  rate, 
whether  he  has  come  to  the  right  conclusion  or 
not,  there  is  no  mistake  in  law  on  whioh  we  can 
properly  reverse  his  finding,  because,  if  we  did 
reverse  his  finding,  we   should  have  to  say,  not 
that  the  company  have   not   used  an  engine  so 
as  to  consume  its  own  smoke  as  far  as  practic- 
able, but  that  they  must  use  coal,  whatever  it  may 
cost  and  however  difficult  it  may  be  to  get,  in  the 
use  of  which  the  'engine  does,  in  fact,  consume 
more  smoke  than  in  the  use  of  the  particular 
coal  which  was  used  in  this  engine  at  the  time 
in  question.    I  think,  therefore,  that  the  decision 
of  the  magistrate  was  right. 

Darling,  J. — I  am  of  the  same  opinion.    I 
think  counsel  for  the  appellants  put  his  argu- 
ment in  the  best  way  when  he  put  it  in  these 
words  :  "  The  company  are  bound  to  provide  an 
engine  which  shall  consume  its  own  smoke  as 
far  as  practicable."     That,  no  doubt,  is  true; 
and  then  he  says,  "  and,  further,  the  company 
are  bound  to  provide  a  fuel  to  permit  the  engine, 
as  far  as  practicable,  to  consume  its  own  smoke." 
That  is  where  I  think  he  has  not  made  out  his  case. 
The  statute  might  have  said  that  in  those  very 
apt  words  which  counsel  has  used ;  but  it  has  not 
said  so,  and  the  argument  narrows  itself  down 
to  this,  that  it  is  an  offence  to  burn,  even  in  the 
best  constructed  locomotive,  anything  but  anthra- 
cite coal,  probably  coal  from  Wales, because  that  is 
the  coal  which  will  give  off  the  least  smoke,  and 
therefore  the  coal  which  makes  the  engine  capable 
of  using  the  power  given  to  it  of  consuming 
smoke  to  the  greatest  possible  extent.    Now,  I 
think  that  the  fact  that  the  Legislature  have  not 
said  that  in  plain  words  is  very  strong  evidence 
to  show  that  what  the  Legislature  meant  waa 
this :   These  engines  must  be  used   in  various 
parts  of  the  country,  just  as  manufactories  must 
be  used  in  various  parts  of  the  country;  and 
it  is  a  nuisance  that  there  should  be  a  diffusion 
of  smoke  in  the  air  whioh  is  avoidable  by  reason- 
able means — means  whioh  will  not  hamper  the 
industry  too  much.    If  we  are  to  apply  to  a  loco- 
motive engine  the  doctrine  contended   for  on 
behalf  of  the  appellants,  we  could  apply  it  just 
as  well  to  manufactories  as  to  locomotives,  and 
it  would  come  to  this,  that  the  local  coal,  unless 
it  was  in  that  small  area  where  the  ant  ha  cite 
coal  exists,  could  not  be  used  at  all  either  in 
manufactories  or  locomotives.     I  cannot  think 
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that  the  Legislature  ever  had  such  an  intention 
as  that  in  their  minds.  In  my  opinion,  given  the 
use  of  a  kind  of  coal  in  all  circumstances  reason- 
able to  use,  when  a  man  has  constructed  an  engine 
which  will  consume,  as  far  as  practicable,  the 
smoke  whioh  that  coal  will  necessarily  give  off, 
he  has  complied  with  the  statute.  If  a  man 
were  to  do  the  utmost  he  can,  and  were  to  make 
the  engine  as  well  as  at  present  it  is  known  how 
to  make  one,  and  were  to  use  the  best  coal  that 
is  known  and  fire  the  engine  in  the  best  way  that 
he  can,  then  the  engine  might  consume  all  the 
smoke,  and  yet,  if  Mr.  Bodkin's  reading  of 
sect.  114  of  the  Act  of  1845  is  correct,  it  would 
land  us  in  this — that  an  offence  against  that 
section  would  have  been  committed  if  at  any 
time  all  the  smoke  had  not  been  consumed.  I  do 
not  think  the  Legislature  could  have  meant  that. 
It  seems  to  me  that  they  did  strengthen  the  law  to 
some  extent  by  the  later  Act  of  1868;  but  I 
think  it  now  stands  at  the  point  at  which  my 
Lord  has  put  it  in  his  judgment,  with  which  I 
entirely  agree.  Appgal  dUmitted^ 

Solicitor   for    the  appellants,    T.    W.   Seager 
Berry, 
Solicitor  for  the  respondents,  Edward  Moore. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVOECB    BUSINESS. 

Divisional  Oouet. 

Tuesday,  March  13. 

(Before  Sir  Gobbll  Barnes,  President, 
and  Babgbavb  Dbane,  J.) 

Wbightman  v.  Weightman.  (a) 

Summary  jurisdiction — Husband  and  wife  — 
Appeal  —  Separation  order  —  Application  for 
discharge  of  order — Fresh  evidence — Time  for 
appeal  —  Summary  Jurisdiction  Act  1848 
(11  &  12  Vict.  c.  43),  8.  11 — Summary  Juris- 
diction (Married  Women)  Act  1895  (58  &  59 
Vict.  c.  39),  ss.  7,  8. 

An  application  under  sect.  7  of  the  Summary 
Jurisdiction  (Married  Women)  Act  1895,  to 
alter,  vary,  or  discharge  an  order  made  under 
that  Act  is  on  the  same  footing,  as  far  as  fresh 
evidence  is  concerned,  as  an  application  for  a 
new  trial.  When,  therefore,  there  is  fresh 
evidence,  that  is,  evidence  which  could  not 
reasonably  have  been  made  available  at  the  date 
of  the  order,  or  relating  to  something  which  has 
happened  since  the  date  of  the  order,  either 
party  is  entitled  to  take  out  a  fresh  summons 
under  the  section,  and  have  the  case  determined. 
There  is  no  time  limit  fixed,  and  sect.  11  of  the 
Summary  Jurisdiction  Act  1848,  prescribing 
six  months  as  the  time  within  which  an  applu 
cation  must  be  made,  does  not  apply. 

Appeal  from  the  refusal  of  the  stipendiary  of 
Manchester  to  discharge  an  order  made  against 
the  appellant  (the  husband)  dated  the  16th 
March  1904. 

The  parties,  Joseph  Weigh  tman  and  Sarah 
Eliza  Weightman,  were  married  in  1888  and 
resided  in  the  neighbourhood  of  Manchester  until 
the  year  1904,  when  they  separated.    In  1900  the 

(a)  Beported  by  J.  A.  Slater,  Esq.,  Barri*ter-at-J«aw. 


mother  and  the  brother  of  Joseph  Weightman 
came  to  live  with  them,  and  remained  members 
of  the  household  until  Feb.  1904.  Shortly  after 
they  left  the  conduct  of  the  wife  became  so 
bad  that  her  husband  was  compelled  to  leave 
her.  This  was  on  the  2nd  March  1904.  The 
wife  took  out  a  summons  under  the  Summary 
Jurisdiction  (Married  Women)  Act  1895  (58  &  59 
Vict.  c.  39),  and  on  the  16th  March  1904  a 
separation  order  was  made  against  the  husband 
on  the  ground  of  desertion.  At  the  time  of 
the  hearing  of  the  summons  the  husband  was 
unaware  of  certain  facts  as  to  his  wife's  conduct, 
but  on  the  21st  Dec.  1905,  his  daughter  informed 
him  that  she  had  seen  her  mother  and  her 
uncle  in  the  act  of  committing  adultery  on  the 
13th  March  1904,  three  days  prior  to  the  hearing 
of  the  sommous.  On  the  11th  Jan.  1906,  the 
husband  took  out  a  summons  to  discharge  the 
order,  and  this  was  heard  on  the  24th  Jan.  1906. 
The  adultery  was  proved,  but  the  stipendiary 
dismissed  the  summons.  In  his  judgment  he 
gave  the  following  reasons  for  his  decision : 

I  find  that  adultery  was'oonimitted  on  the  13th  March 

1904,  with  the  husband's  brother,  Matthew  Weightman, 
and  that  the  husband  had  no  knowledge  of  it  until  Deo. 

1905,  and  that  he  took  out  this  summons  immediately 
afterwards.    I  should  like  to  help  the  husband,  but  I 
feel  I  cannot.    The  power  this  court  has  to  deal  with 
these  oases  is  defined  strictly  by  statute,  and  is  defined, 
so  far  as  this  case  is  concerned,  by  sect  7,  whioh  eaaoti 
that  where  a  separation  order  has  been  made  the  oourt 
may  alter,  vary,  or  discharge  it  on  fresh  evidence,  and 
may  upon  application  from  time  to  time  increase   or 
diminish  the  weekly  payments.    No  power  is  given  to 
grant  any  new  trial  or  to   rehear.    I   am    not    quite 
dear,   but  I   think  that  such  alteration,  variation,  or 
discharge  is  by  sect.  7  limited  to  the  payment  of  money ; 
but  I  do  not  definitely  decide  this  now,  but  I  am  of 
opinion  that  the  oourt  cannot  at  the  instance  of  one 
of     the    parties   discharge   the    original    order    upon 
evidence  whioh  existed  but  was  unknown  at  the  time 
the  order  was  made.    I  think  the  order  when  made  is 
equivalent  to  an  order  absolute  in  the  Divorce  Court, 
and  here  we  have  no  King's    Proctor  to    intervene. 
Special  provision  is  made  for  adultery  committed  after, 
and  where  this  is  proved  the  order  must  be  disoharged. 
I  think,  too,  there  is  another  objection  fatal  to  this 
application.    Courts  of  summary  jurisdiction  (except  in 
oases  where  special  power  is  given  them)  can  only  make 
an  order  on  something  that    has  arisen   within    six 
months  of  the  date  of  the  application  for  the  order. 
Here  an  application  is  made  for  an  order  discharging 
the  original  order,  whioh  was  made  twenty-one  months 
before  on  facts  that  arose  more  than  twenty-one  months 
ago.    I  do  not  think  I  have  any  power  to   do  this, 
and  I  think  if  it  had  been  intended  this  oourt  should 
have  the  power  the  statute  would  have  given  it.    la 
order  to  give  effect  to  sects.  7  and  8  I  think  the  words 
"  at  any  time  "  must  mean  "  at  any  time  within  six 
months,"  as  sect.  8  makes  the  Summary  Jurisdiction 
Acts  applicable  to  these  oases. 

The  grounds  of  appeal  were  (1)  that  it  was 
proved  that  the  wife  had  in  fact  committed 
adultery  on  the  13th  March  1904,  and  that  the 
husband  did  not  become  aware  of  that  fact  until 
the  21st  Dec.  1905,  and  that  the  magistrate  was 
wrong  in  holding  that  there  was  no  "fresh 
evidence  "  on  which  he  could  discharge  the  order 
of  the  16th  March  1904,  and  (2)  that,  having 
found  as  a  fact  that  the  husband  had  applied  to 
discharge  the  order  promptly  and  without  delay, 
the  magistrate  was  wrong  in  holding  that  he  had 
no  jurisdiction  to  discharge  the  order  because  sir 
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months  had  elapsed   since  the  order  had  been 
made. 

Sects.  7  and  8  of  the  Summary  Jurisdiction 
(Married  Women)  Act  1895  are  as  follows  : 

Sect.  7.  A  court  of  summary  jurisdiction  acting 
within  the  city,  borough,  petty  sessional  or  other  divi- 
sion or  district,  in  which  any  order  under  this  Act  or  the 
Aots  mentioned  in  the  schedule  hereto,  or  either  of 
them,  has  been  made,  may,  on  the  application  of  the 
married  woman  or  of  her  husband,  and  upon  cause 
being  shown  upon  fresh  evidence  to  the  satisfaction  of 
the  court  at  any  time,  alter,  vary,  or  discharge  any 
sooh  order,  and  may  upon  any  such  application  from 
time  to  time  increase  or  diminish  the  amount  af  any 
weekly  payment  ordered  to  be  made,  so  that  the  same 
do  not  in  any  case  exceed  the  weekly  sum  of  two 
pounds.  If  any  married  woman  upon  whose  applica- 
tion an  order  shall  have  been  made  under  this  Act,  or 
the  Aots  mentioned  in  the  schedule  hereto,  or  either 
of  them,  shall  voluntarily  resume  cohabitation  with  her 
husband,  or  shall  commit  an  act  of  adultery,  suoh  order 
shall  upon  proof  thereof  be  discharged. 

Sect.  8.  All  applications  under  this  Act  shall  be  made 
in  accordance  with  the  Summary  Jurisdiction  Aots, 
and,  in  the  case  of  a  conviction  of  a  husband  for  aggra- 
vated assault  upon  his  wife,  her  application  may,  by 
leave  of  the  court,  be  m*de  by  summons  to  be  issued 
and  made  returnable  immediately  upon  suoh  conviction, 

Sect.  11  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Yict.  c.  43),  is  as  follows  : 

In  all  oases  where  no  time  is  already  or  shall  here- 
after be  specially  limited  for  making  any  such  com- 
plaint or  laying  any  suoh  information  in  the  Act  or 
Aots  of  Parliament  relating  to  eioh  particular  oase, 
suoh  complaint  shall  be  made  and  suoh  information 
shall  be  laid  within  six  calendar  months  from  the  time 
when  the  matter  of  suoh  complaint  or  information 
respectively  arose. 

Newbolt  for  the  appellant.  —  The  learned 
stipendiary  was  clearly  wrong  in  the  view  which 
he  took.  The  evidence  before  him  was  "fresh 
evidence,"  upon  which  be  ought  to  have  acted 
under  sect.  7  of  the  Act  of  1895,  and  the 
adultery  of  the  wife  being  proved  the  order  of 
1904  should  have  been  rescinded.  There  was  no 
question  as  to  the  limitation  of  time.  The  "  six 
months  "  of  ee^t.  11  of  the  Summary  Jurisdiction 
Act  1848  (11  &  12  Vict.  c.  43)  did  not  apply  at 
all.  The  words  "  at  any  time,"  ia  sects.  7  and  8 
of  the  Act  of  1895  were  nob  to  be  limited.  The 
limit  of  six  months  only  applied  to  sect.  4  of  the 
Act  of  1895. 

No  counsel  appeared  for  the  respondent. 

The  President.  —  In  the  present  case 
there  was  a  summons  taken  out  on  the  ground 
that  fresh  evidence  had  been  discovered.  The 
law  as  to  fresh  evidence  was  clearly  laid 
down  by  the  late  Lord  St.  Holier  in  the  case 
of  Johnson  v.  Johnson  (81  L.  T.  Rep.  791 ; 
(1900)  P.  19).  In  the  course  of  his  judgment 
the  late  President  said :  "  The  Summary  Juris- 
diction (Married  Women)  Act  1895,  s.  7,  provides 
that  a  court  of  summary  jurisdiction,  acting  as 
therein  specified,  may,  uoon  fresh  evidence,  alter, 
vary,  or  discharge  an  order  previously  made.  But 
it  is  necessary  that  magistrates  should  clearly 
understand  what '  fresh  evidence '  means,  though 
in  my  view  there  is  no  real  doubt  about  it.  It 
was  practically  the  same  sort  of  evidence  as  that 
upon  which  a  new  trial  would,  in  the  ordinary 
course,  be  granted ;  it  must  relate  to  something 
which  has  happened  since  the  former  hearing  or 
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trial,  or  it  must  be  evidence  which  has  come  to 
the  knowledge  of  the  party  applying  since  that 
hearing  or  trial,  and  which  could  not  by  reason- 
able  means  have  come  to  his  knowledge  before 
that  time.  It  must  amount  to  what  was  called  in 
the  old  forms  of  pleading  res  noviter  ad  notitiam 
perventa."  At  the  time  of  the  hearing  of  the 
original  summons  the  petitioner  had  no  means  of 
proving  that  his  wife  had  committed  adultery, 
and  it  appears  that  he  had  no  knowledge  of  it. 
As  soon  as  he  did  know  of  it  he  acted  upon  it  and 
took  out  a  fresh  summons  to  discharge  the  original 
order  made  against  him.  As  to  the  second  point, 
the  limit  of  six  months,  this  has  no  application  at 
all  in  the  present  case.  The  husband  made  his 
application  as  soon  as  he  became  aware  of  the 
fact  of  his  wife's  adultery,  and  this  would  have 
been  a  complete  answer  to  the  original  charge  if 
he  bad  been  aware  of  it  at  the  time  and  had  given 
evidence  of  it.  The  learned  stipendiary  magistrate 
appears  to  have  taken  the  view  that  be  could  not 
vary  the  order  because  the  application  was  not 
within  the  terms  of  the  Act,  and  because  it  was 
too  late.  As  far  as  regards  time,  there  is  nothing 
in  that  point,  as  this  case  is  on  the  same  footing 
as  an  application  for  a  new  trial.  Under  sect.  7 
of  the  Act  of  1895  the  magistrates  have  the 
power  to  rescind  orders  on  the  grounds  laid  down 
in  Johnson  v.  Johnson  (ubi  sup.),  since  such  appli- 
cations are  on  the  same  footing  as  applications 
for  new  trials.  Moreover,  the  section  gives  power 
to  rescind  an  order  "  at  any  time."  The  appeal, 
therefore,  must  be  allowed,  and  the  order  of  the 
learned  stipendiary  magistrate  made  on  the 
16th  March  1904  will  be  discharged. 

Bargravb  Deane,  J. — I  agree. 

Solicitor :  E.  B.  Keele,  for  T.  W.  Harris,  Man- 
Chester. 
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(Before  the  Lord  Chancellor  (Loreburn), 
Lords  Macnaghten,  Davey,  Jambs  of 
Hereford,  Robertson,  and  Atkinson. 

Coster  and  another  v.  Headland,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN 

ENGLAND. 

Distress — Poor  rate — Costs  and  charges  of  distress 
— Distress  for  sum  not  exceeding  20Z. — Limita- 
tion of  amount  of  costs  and  charges — Distress 
(Costs)  Act  1817  (57  Geo.  3,  c.  93),  s.  1,  schedule- 
Distress  (Costs)  Act  1827  (7  &  8  Geo.  4,  c.  17)— 
Distress  for  Bates  Act  1849  (12  &  13  Vict.  e.  14), 

8.  1. 

The  provisions  of  the  Distress  (Costs)  Act  1817,  as 
extended  to  a  distress  for  poor  rate  for  an  amount 
not  exceeding  20Z.  by  the  Distress  (Costs)  Act 
1827,  are  not  repealed  by  the  Distress  for  Bates 
Act  1849,  but  are  still  in  force;  and  no  costs  or 
charges  in  respect  of  such  a  distress  can  be  taken 
in  excess  of  the  amounts  prescribed  by  those 
statutes. 

Judgment  of  the  Court  of  Appeal  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Collins,  M.B.,  Stirling  and  Mathew,  L.J  J), 
reported  ante,  p.  63;  92  L.  T.  Rep.  98;  (1905)  1 

«*)  Reported  by  0.  E.  Maldsh,  Esq..  BarrlBter-ftt-Lftw. 
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K.  B.  219,  who  bad  reversed  a  judgment  of  the 
Divisional  Court  (Lord  Alverstone,  C.  J.,  Kennedy 
and  Channel],  JJ.)  dismissing  an  appeal  from  a 
County  Court  judge,  on  the  ground  that  the  case 
was  covered  by  the  decision  in  Hill  v.  Pannifer 
(90  L.  T.  Rep.  511 ;  (1904)  1  K.  B.  811). 

The  appellants  were  Vincent  Coster,  an  in- 
8pector,  and  Robert  Lamb,  a  police  constable, 
stationed  at  Bromley,  in  Kent. 

The  respondent,  Henry  Headland,  was  a  person 
duly  rated  and  assessed  to  the  poor  of  the  parish 
of  Foots  Cray. 

On  the  27th  April  1903  Mr.  Headland  was 
assessed  by  the  Foots  Cray  overseers  in  the  sum 
of  82. 10«. 

On  the  8th  July  1903  he  paid  SI.  5*.  on  account 
of  this  sum,  and  the  collector  accepted  it  as  part 
payment.  A  distress  warrant  was  issued  against 
him  to  recover  the  5s.  unpaid,  and  thirty-eight 
warrants  and  distresses  against  other  persons 
were  issued  and  levied,  and  the  costs  and  charges 
claimed  in  all  amounted  to  15Z.  2«.  3d.,  of  which 
one-thirty-ninth  was  appropriated  to  Mr.  Head- 
land.. In  satisfaction  a  silver  salver  of  the 
respondent  was  taken  and  sold  for  11.  0s.  9d., 
which  the  appellant  Coster  received,  and  no  part 
of  this  sum  had  been  returned  to  the  respondent, 
though  he  had  asked  that  the  excess  over  legal 
charges  should  be  paid  back.  The  sums  claimed 
in  the  warrant  were  the  5s.  deducted,  a  further 
sum  of  89.  for  costs  incurred  by  the  overseers, 
"  together  with  the  reasonable  charges  of  taking 
and  keeping  the  said  distress" — i.e.,  the  one- 
thirty -ninth  of  152.  2a.  3d.,  or  Is.  9d.  This  made 
up  the  whole  11.  Qs.  9d.  The  question  was  the 
legality  of  the  charge  of  7s.  9d.  For  the  respon- 
dent it  was  contended  that  this  was  5*.  Id.  in 
excess  of  the  charges  authorised  by  the  Distress 
for  Rates  Act  1827,  which  applied  to  demands 
not  exceeding  20 J.,  in  which  the  schedule  to  the 
Distress  (Costs)  Act  1817  was  adopted.  It  was 
admitted  for  the  appellants  that,  if  those  Acts 
were  still  applicable,  the  respondent's  contention 
was  correct.  The  respondent's  estimate  was 
made  in  accordance  with  the  schedule  to  the  Act 
of  1817. 

The  sections  of  the  Acts  are  set  out  at  length 
in  the  report  in  the  court  below. 

Danckwerts,  K.C.  and  A.  E.  Gill  for  the  appel- 
lants.— The  magistrates  were  acting  ministerially, 
and  not  as  a  court  of  summary  jurisdiction,  in 
issuing  the  summons.    See 

Beg.  t.  Price,  42  L.  T.  Bep.  439 ;  5  Q.  B.  Div.  300. 

The  real  question  is  whether  the  case  falls  under 
the  Distress  for  Rates  Act  1849  or  the  earlier  Acts 
of  1817  and  1827.  Moyse  v.  Coeksedge  (Barnes, 
459 ;  Willes,  636),  decided  in  1749,  was  a  decision 
before  the  statute  27  Geo.  2,  c.  20,  which  was  the 
first  Act  dealing  with  the  reasonable  charges  of 
taking,  keeping,  and  selling  a  distress.  The 
dictum  in  that  case,  that  there  was  an  implied 
power  to  levy  a  reasonable  sum  for  expenses 
under  the  Act  43  Eliz.  c.  3,  has  never  been  ap- 
proved. Then  came  the  statutes  27  Geo.  2, 
c.  20;  18  Geo.  3,  c.  19;  57  Geo.  3,  c.  93;  and  7  &  8 
Geo.  4,  c.  17.  The  Acts  of  1817  and  1827  were 
repealed  by  the  Act  of  1848  (11  &  12  Vjct.  c.  43), 
but  that  Act  was  found  not  to  apply  to  distress, 
and  therefore  the  Act  of  1849  was  passed,  but  at 
that  time  the  earlier  Acts  were  repealed,  and  the 
Act  of   1849  is  the  governing  statute.     Costs, 


except  in  the  Court  of  Chancery,  are  entirely  the 
creation  of  statute.    They  cited 

Skingley  t.  Surridge,  11  M.  A  W.  503  ; 

Clark  v.  Woods,  2  Exoh.  395 ; 

Garneit  v.  Bradley,  39  L.  T.  Bep.  261 ;  3  App.  Cm. 
944; 

Woodqate  v.  Knatchbull,  2  T.  B.  148  ; 

Dew  v.  Parsons,  2  B.  &  Aid.  562  ; 

Com.  Dig.,  vol.  4,  edit.  1822,  p.  258,  « Extor- 
tion "  (E)  ; 

Graham  v.  Gill,  2  M.  &  S.  294 : 

Dartford  Br&ioery  v.  Moseley,  94  L.  T.  Bep.  263 ; 
(1906)  1  K.  B.  462 ; 

Andrews  v.  Barnes,  57  L.  T.  Bep.  790 ;  58  L.  T. 
Bep.  748 ;  39  Ch,  Div.  133. 

The  decision  in  Rill  v.  Pannifer  (ubi  sup.)  was 
nght. 

Shearman,  K  C.  and  Mortimer  Montgomery  for 
the  respondent. — Moyse  v.  Coeksedge  (ubi  sup.) 
is  good  law.  Apart  from  authority,  the  Acts  o! 
1817  and  1827  are  not  repealed  either  by  the  Act 
of  1848  or  the  Act  of  1849,  and  if  those  Acts  and 
the  Act  of  1849  can  be  reasonably  construed 
together,  that  construction  ought  to  be  put  upon 
the  later  Act. 

Danckwerts,  K.C.  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows : — 

The  Lord  Chancellor  (Loreburn).  —  My 
Lords :  In  this  case  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  was  right,  and 
ought  to  be  affirmed.  What  is  under  considera- 
tion is  charges  for  "  taking,  keeping,  and  selling 
distress,"  not  what  is  sometimes  spoken  of  as 
"  costs  and  expenses,"  which  are  in  some  cases 
differently  treated.  An  Act  of  Parliament  which 
says  in  terms  that  charges  for  distress  shall  in 
cases  under  20Z.  be  according  to  a  particular 
schedule  is  still  upon  the  statute-book.  Here  there 
is  a  charge  for  distress  in  a  case  under  201.,  and 
there  is  a  charge  made  which  is  beyond  the 
schedule  rate.  That  seems  to  me  necessarily  to 
conclude  the  case  unless  there  is  some  special 
reason  which  shows  that  the  Act  of  Parliament  is 
inapplicable.  Mr.  Danckwerts  says  that  the  Act 
is  in  applicable  because  in  the  year  1754  there 
was  passed  a  statute  which  provides  for  "  reason- 
able charges  "  being  made,  and  that  the  effect  of 
the  Act  of  1827,  which  deals  with  the  under  201 
charges,  was  to  carve  out  of  the  Act  of  1754  an 
exception  as  to  those  cases  under  20Z.,  and  he 
says  that  when  the  Act  of  1754  was  repealed, 
which  happened  in  1848,  the  substratum  of  the 
Act  of  1827  fell,  and  therefore  the  Act  itself 
became  inoperative.  He  also  says  that  a  new 
standard  of  charges — namely,  that  they  should 
be  reasonable — was  set  up  as  applicable  to  all  cases 
under  the  Act  of  1849.  Now,  in  the  first  place, 
I  want  to  see  if  the  Act  of  1849  does  set  up  a 
new  standard,  and  does  provide  that  in  all  cases 
reasonable  charges  shall  be  made.  It  may  be  so, 
but  in  my  opinion  the  construction  of  the  Act  is 
equally  open  to  this  interpretation,  that  it  assumes 
the  right  to  reasonable  charges  as  still  existing, 
and  I  think  that  this  is  in  fact  the  true  construc- 
tion of  the  Act  of  1849.  But  even  if  a  new 
standard  is  set  up  by  the  Act  of  1849,  is  it  incom- 
patible with  the  special  limitation  as  to  distresses 
under  the  sum  of  20/.  P  I  think  not,  and  that  it 
makes  no  difference  whether  the  one  Act  precedes 
or  follows  the  other.    I  read  them  both  together. 
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One  of  them  says  that  the  charges  are  to  be 
reasonable;  the  other  says  that  the  charges  in 
cases  under  20Z.  are  to  be  according  to  the 
schedule.  If  I  find  two  Acts  of  Parliament  which 
are  to  be  read  together,  I  am  not  to  say  that  I 
will  go  farther,  and  ask  when  the  one  was  passed 
and  when  the  other  waB  passed,  because  the  rela- 
tive dates  of  the  two  appear  to  me  to  be  perfectly 
immaterial.  Further,  1  cannot  see  why  the  repeal 
of  the  Act  of  1754  caused  the  Act  of  1827  to  fall 
to  the  ground.  It  is  true  that  the  Act  of  1827 
had  nothing  to  attach  itself  to,  as  far  as  the 
present  class  of  charges  was  concerned,  after  the 
Act  of  1754  was  repealed ;  but  it  was  alive,  and 
was  left  upon  the  statute-book,  and  would  in- 
stantly apply  to  any  relevant  subject-matter  that 
might  be  raised  by  fresh  legislation.  Under 
these  circumstances  I  think  that  the  judgment 
in  the  Court  of  Appeal  was  perfectly  right,  and 
ought  to  be  affirmed,  and  I  move  your  Lordships 
accordingly. 

Lord  Macnaghten. — My  Lords :  I  am  of  the 
same  opinion.  I  think  that  the  only  statutes  to 
be  regarded  are  the  statutes  of  1827  and  1849.  I 
think  that  the  statute  of  1827  is  a  statute  of 
universal  application,  and  when  the  statute  of 
1849  was  passed  it  applied  to  it,  and  would  only 
not  have  applied  if  it  had  been  specially 
excluded. 

Lord  Davey. — My  Lords :  I  agree,  and  on 
the  same  grounds.  The  reasons  stated  by  Stir- 
ling, L.J.  seem  to  me  so  clearly  put  that  I  am 
quite  content  to  accept  what  he  said  as  a  judgment 
of  my  own. 

Lord  James  of  Hereford  :  My  Lords :  1 
concur. 

Lord  Robertson.—- My  Lords :   I  think  that 
the  clue  to  this  case  is  really  to  be  found  in  the 
effect  of  the  Act  of  1827.  It  is  not  merely  a  general 
statute,  but  it  is  a  statute  applicable  to  future 
rates,  and  is  intended  to  apply  to  every  rating  Act 
which  is  passed  in  the  future.     It  lies  in  wait,  as 
it  were,  for  all  Acts  which  may  be  passed,  and 
imprints  upon  them  a  certain  limitation.    I  will 
assume  in  favour  of  the  appellants  that  when  the 
Act  of  1849  was  passed  there  was  no  legal  power 
to  levy  distress  for  such  charges.    I  say  that  I 
assume  it  without  at  all  pronouncing  an  opinion 
on  the  subject.    Be  it  so.    Then  a  rate  under 
the  Act  of  1849  is  merely  another  instance  of  a 
future  rate  of  the  class  to  which  this  Act  of  1827 
applies.    I   will   assume,  to   put  it   in  another 
way,  that  the  reference  to  poor  law  in  the  Act 
of  1827  was  inoperative  after  the  Act  of  1848. 
But  it  became  operative,  or,  to  put  it  in  another 
way,  was  fed  by  the  Act  of  1849.    Accordingly 
the  only  remaining  question  is  whether  the  words 
of  the  Act  of  1849  are  inconsistent  with  the  Act 
of  1827  so  strongly  and  clearly  as  to  necessitate 
the  conclusion  that  there  was  an  implied  repeal. 
I  agree  with  the  Lord  Chancellor  that  the  words 
44  reasonable  charges  "  have  such  a  latitude  as  to 
make  no  difficulty  in   the  recognition  of    this 
special  limitation  which  is  driven   by  the  Act 
of  1827  sectionally  across  all  legislation  in  favour 
of   persons  whose  rates  do   not  amount  to  201. 
On  these  grounds,  without  entering  into  some  of 
the  controversial  matters  which  have  been  dis- 
cussed in  the  very  able  arguments  which  we  have 
heard  on  both  sides,  I  think  that  the  judgment 
of  the  Court  of  Appeal  ought  to  be  affirmed. 


Lord  Atkinson.— My  Lords :  I  concur,  for  the 
reasons  which  have  been  given  by  my  noble  and 
learned  friends 

Order  appealed  from  affirmed.     Appeal  dis- 
missed  with  costs. 

Solicitors  for  the  appellants,  Wontner  and 
Sons. 

Solicitors  for  the  respondent,  Lloyd-George, 
Roberts,  and  Co. 
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April  7, 1906. 

(Before  Vauohan  Williams,  Stirling,  and 

Motjlton,  L.JJ.) 

Swansea  Harbour  Trusters  (apps.)  v.  Assess- 
ment Committee  op  Swansea  Union  and 
the  oyer8eers  of  the  parish  of  swan8ea 
(resps.).  {a) 
appeal  from  the  kino's  bench  division. 

Bating  —  Occupation  — Docks  — Harbour— Statu- 
tory power  to  levy  harbour  dues — Dues  con- 
nected with  occupation  of  land  —  Swansea 
Harbour  Act  1854  (17  &  18  Vict.  c.  cmevL),  ss. 
125,  126,  127. 

The  Swansea  Harbour  Trustees  were  appointed  and 
incorporated  by  a  private  Act  of  Parliament  as 
conservators  of  thenarbour  and  river  at  Swansea 
within  certain  defined  limits. 

Besides  piers  and  other  works  which  the  trustees 
had  constructed  on  lands  purchased  by  them 
within  the  limits  of  the  harbour,  they  had  also 
constructed  under  their  statutory  powers  a  float- 
ing dock  and  basin  which  occupied  part  of  what 
had  been  the  bed  of  the  river. 

The  soil  of  the  harbour  and  river  underneath  this 
floating  dock  and  basin  was  not  purchased  by 
the  trustees,  but  remained,  as  it  always  had  been, 
the  property  of  the  lord  of  the  manor. 

By  various  private  Acts  the  trustees  were  autho- 
rised to  take  certain  dues  in  respect  of  ships  using 
the  harbour. 

Held,  by  the  Divisional  Court,  (1)  that  the  trustees 
were  in  rateable  occupation  of  the  floating  dock 
and  basin,  and  (2)  that  the  harbour  dues  were 
to  be  taken  into  consideration  in  estimating  the 
rateable  value  of  the  lands  within  the  harbour 
limits  in  occupation  of  the  trustees. 

Upon  an  appeal  by  the  trustees  against  the  latter 
part  of  the  judgment  of  the  Divisional  Court : 

Held,  reversing  the  decision  of  the  Divisional 
Court,  that  the  harbour  dues  were  not  so  con- 
nected with  the  occupation  of  land  by  the  trustees 
that  they  should  be  taken  into  consideration  in 
estimating  the  rateable  value  of  the  lands. 

Reg.  v.  Hull  Dock  Company  (7  Q.  B.  2)  establishes 
no  general  principle  of  law,  but  depends  entirely 
on  an  inference  of  fact  drawn  by  the  court. 

Appeal  by  the  Swansea  Harbour  Trustees  from 
part  of  the  judgment  of  the  King's  Bench  Divi- 
sion (Lord  Al  vers  tone,  C.J.,  Lawranceand  Ridley, 

(a)  Reported  by  E.  Manlby  Smith  and  W.  W.  Orr,  Eaqrs., 

Harris  tera-at-Law. 
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J  J.)  upon  a  special  case  stated  for  the  opinion  of 
the  court  under  sect.  11  of  the  Quarter  Sessions 
Act  1849  (12  &  13  Vict.  c.  45). 
The  facts  appear  sufficiently  in  the  judgments. 

C.  A.  Russell,  K.C.  and  W.  C.  Byde  for  the 
appellants. 

DanchwerU,  K.C.  and  R.  Cunningham  Glen 
for  the  respondent*.  0wf   ^  ^ 

Dec.  21, 1905. — The  judgment  of  the  court  (Lord 
Alverstone,  C  J.,  Lawrance  and  Ridley,  JJ.)  was 
read  by 

Lord  Alverstone,  O.J. — This  was  an  appeal 
from  quarter  sessions  on  a  special  case  stated 
under  the  Quarter  Sessions  Act  1849  (12  &  13 
Yiot.  c.  45).  The  appeal  was  brought  by  the 
Swansea  Harbour  Trustees  against  the  assess- 
ment committee  of  the  Swansea  Union  and  over- 
seers of  the  parish  of  Swansea  in  respect  of  a 
rate  dated  the  27th  April  1901  made  upon  the 
appellants  as  occupiers  of  the  docks,  railway,  and 
appurtenances  at  Swansea.  The  questions  raised 
for  our  decision  by  the  appeal  are — first,  whether 
the  appellants  are  rateable  in  respect  of  their 
occupation  of  the  Town  Float,  or  North  Dock, 
and  the  basins  connected  therewith ;  and, 
secondly,  which  of  the  rates  or  dues,  which  the 
appellants  are  authorised  to  levy  under  the 
various  Acts  of  Parliament  enumerated  in  the 
case,  ought  to  be  taken  into  consideration  in 
arriving  at  the  gross  and  rateable  value  of  the 
assessable  hereditaments.  In  order  to  appre- 
ciate the  point  which  is  raised  in  the  first  question 
—namely,  as  to  whether  the  appellants  are  to  be 
rated  as  occupiers  of  the  Town  Float — it  is  neces- 
sary to  summarise  the  main  facts  as  stated  in  the 
case  or  to  be  derived  from  the  Acts  of  Parlia- 
ment therein  referred  to.  Prior  to  the  year  1791 
the  river  Tawe  appears  to  have  come  down  to 
Swansea  Bay  by  a  channel  which  included  the 
water  area  of  the  Worth  Dock  Basin,  the  Town 
Float,  or  North  Dock,  and  the  Half  Tide  Basin. 
In  1791  the  predecessors  of  the  appellants  were 
empowered  to  deepen  the  bar  by  cutting  a  channel 
through  it,  to  make  stop-gates  across  the  river 
Tawe,  and  to  convert  it  into  a  floating  harbour. 
There  are  a  number  of  other  statutes,  both  before 
and  after  the  year  1791,  which  it  is  not  material 
to  consider.  By  an  Act  passed  in  1836  further 
powers  were  given  to  the  trustees  to  make  a 
navigable  cut  or  canal,  now  known  as  the  New 
Cut,  from  Fabian's  Bay  to  Pentreguinea,  to  con- 
struct locks  and  weirs  near  the  mouth  of  such 
cut,  and  to  make  certain  other  ancillary  works  in 
connection  with  the  works  so  authorised.  By  the 
Swansea  Harbour  Act  1854  certain  powers  of 
charging  harbour  dues  and  tonnage  rates  on 
vessels  and  rates  on  goods  were  conferred  upon 
the  trustees,  and  it  was  recited  that  under  the 
various  Acts  of  Parliament,  from  31  Geo.  3 
down  to  10  &  11  Vict.,  the  trustees  had  con- 
structed piers  at  the  entrance  to  the  harbour, 
with  a  lighthouse  on  the  western  pier,  and  had 
converted  the  bed  of  the  river  Tawe  opposite  the 
town  of  Swansea  into  a  floating  dock,  called  the 
Town  Float,  with  two  iron  swing- bridges  over  the 
same,  and  had  made  a  navigable  cut  and  deepened 
and  improved  the  bed  of  the  river  from  the 
entrance  to  the  harbour  between  the  piers  up  to 
the  Forest  Copper  Works,  and  made  other  works 
in  the  port  or  harbour  and  communicating  there- 


with. By  sect.  60  of  that  Act  the  trustees  were 
empowered  to  carry  out  a  number  of  additional 
works,  including  the  extension  of  the  western 
pier  and  various  improvements  to  the  then  exist- 
ing works.  Sect.  58  of  that  Act  gave  certain 
seaward  limits  to  the  harbour  of  Swansea,  which 
are  delineated  upon  plan  No.  2  put  in  evidence 
before  us.  Under  the  powers  contained  in  various 
statutes  prior  to  1857,  a  company  called  the 
Swansea  Dock  Company  had  constructed  a  dock 
(shown  upon  the  plan  as  the  South  Dock),  and  in 
the  year  1857  that  dock  was  transferred  to  the 
appellant  trustees,  and  has  since  remained  their 
property.  In  the  year  1874  powers  were  given  to 
the  trustees  to  construct  the  dock  to  the  east- 
ward of  the  entrance  (shown  upon  the  map  as 
the  Prince  of  Wales  Dock)  and  certain  other 
incidental  works,  and  also  to  deepen,  widen,  and 
improve  the  entrance  channel.  In  the  year  1896 
the  appellant  trustees  were  authorised  to,  and  did 
subsequently,  construct  a  new  entrance  to  the 
Half  Tide  Basin  at  the  south  end  of  th«  Town 
Float;  and  by  sect.  17  of  the  Act  of  1896  they 
were  authorised  to  levy  certain  additional  rates 
upon  vessels  using  the  Town  Float  after  the  con- 
struction of  the  new  entrance.  The  above  is  a 
brief  summary  of  the  principal  dates  and  leading 
Acts  of  Parliament  under  which  the  works  which 
are  included  in  the  rateable  hereditaments  were 
constructed.  The  hereditaments  in  respect  of 
which  the  appellants  were  rated  are  those 
described  in  par.  2  of  the  case,  which  is  as 
follows  : 

The  hereditaments  in  respect  of  which  the  respon- 
dents claim  to  rate  the  appellants  in  and  by  the  said 
rate  are  indicated  upon  a  plan  which  has  been  signed 
by  the  solicitors  to  the  appellants  and  also  by  the 
solicitors  to  the  respondents  (and  which  is  hereinafter 
referred  to  as  "  plan  No.  1  "),  and  comprise  the  here- 
ditaments on  the  said  plan  coloured  "  bine,"  "  hatched 
blue,"  "  pink,"  and  "light  green,"  and  a' so  the  here- 
ditaments described  on  the  said  plan  as  "  Town  Float 
or  Morth  Dock,"  "  North  Dock  Basin,"  and  "  Half  Tide 
Basin  (North  Dock),"  inclusive  of  the  gatea  and  lock 
between  the  North  Dock  and  the  two  last-mentioned 
basins  respectively,  and  also  the  '*  look  basin,"  with  the 
look  between  that  and  the  North  Dock  Basin  and  the 
look  and  gates  between  the  said  North  Dook  Basin  and 
Half  Tide  Basin  (North  Dook)  respectively  and  the 
river.  The  Beaufort  Dock  is  not  included  in  the  said 
assessment,  not  being  in  the  occupation  of  the  appel- 
lants. Among  the  eaid  hereditaments  are  farther  in- 
cluded the  connection  constructed  under  the  Swansea 
Harbour  Act  1874  between  the  Prince  of  Wales1  Dock 
and  the  Tennant  Canal.  The  statements  made  in  the 
reference  on  the  said  plan  are  agreed. 

It  is  alleged  by  the  appellants  that  the  bed  of  the 
river  Tawe,  on  the  part  coloured  blue,  but  not 
hatched,  is  vested  in  the  Duke  of  Beaufort,  and 
this  is  admitted  by  the  respondents,  but  subject 
to  the  provisions  and  operations  of  the  various 
Acts,  under  these  circumstances  it  was  con- 
tended by  Mr.  Russell,  on  behalf  of  the  appel- 
lants, that  the  trustees  were  not  in  rateable 
occupation  of  the  Town  Float  and  two  basins.  It 
was  admitted  that  they  were  in  occupation  of 
certain  locks  and  entrances  which  are  indicated 
upon  the  plans,  but  it  was  contended  that  there 
was  no  rateable  occupation  of  the  water-covered 
area  of  the  North  Float  of  the  two  basins.  In 
support  of  this  view  it  was  urged  that,  in  respect 
of  the  soil  of  the  unhatched  blue  area,  the  trustees 
only  had  an  easement,  or  an  interest  in  the  nature 
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of  an  easement.  In  support  of  this,  reliance  was 
placed  upon  Bex  v.  Mersey  and  Irwell  Navigation 
Company  (9  B.  &  0.  95),  Bex  v.  Thomas  (9  B.  &  0. 
114),  Bex  v.  Aire  and  Colder  Navigation  Company 
(9  B.  &  C.  820),  Bex  v.  Aire  and  Uhalder  Naviga- 
tion Company  (3  B.  &  Ad.  139),  and  Lambeth  Over- 
seers v.  London  County  Council  (76  L.  T.  Rep. 
795 ;  (1897)  A  G.  625).  In  our  opinion  it  is  now 
well  established  that,  although  the  ownership  of 
the  land  occupied  may  be  very  material  in  deter- 
mining  whether  there  is  a  rateable  occupation, 
there  may  be  a  sufficient  occupation  for  rating 
purposes  although  unaccompanied  by  ownership 
of  any  portion  of  the  soil.  This  is  established  by 
a  long  series  of  cases,  of  which  Beg.  v.  West 
Middlesex  Waterworks  Company  (32  L.  T.  Rep. 
O.  S.  388 ;  1  E.  &  E.  716)  may  be  cited,  but  the 
law  is  conclusively  settled  by  Holywell  Union  v. 
Halkyn  Drainage  Company  (71  L.  T.  Rep.  818 ; 
(1895)  A.  G.  117),  in  which  Lord  Herschell  said, 
at  p.  120  (1895)  A.  0.) :  "  No  doubt,  if  it  could 
be  shown  that  the  respondent  company  were  the 
owners  of  the  tunnel,  this  would  negative  the  idea 
of  their  being  entitled  merely  to  an  easement, 
and,  being  owners,  they  would  prima  fade  be  the 
occupiers ;  they  would  be  so  regarded  unless  the 
occupation  were  shown  to  be  in  someone  else. 
But  even  if  it  be  established  that  on  the  true 
construction  of  the  deed  they  are  not  owners,  it 
does  not  follow  that  they  were  possessed  of  an 
easement  only  and  were  not  occupiers,"  and  Lord 
Davey  (71  L.  T.  Rep.,  at  p.  823 ;  (1895)  A.  0.,  at 
p.  131)  said :  "  My  Lords :  I  agree  with  the 
learned  judges  in  the  Gourt  of  Appeal,  that  the 
drainage  company  are  not  owners  of  the  soil  of  the 
tnnnels  or  watercourse.  But  that  does  not  seem 
to  me  conclusive  on  the  question  of  their  rate- 
ability  in  respect  of  their  occupation.  The  right 
of  the  company  may  be  an  easement  or  incor- 
poreal right ;  but  the  easement  may  be  of  such  a 
character  as  requires  the  occupation  of  land  for 
its  exercise,  and  confers  upon  the  company  a 
right  to  occupy  land  during  its  continuance. 
According  to  a  long  course  of  authority,  the  occu- 
pation of  land  under  such  circumstances  is  suffi- 
cient for  rating  purposes,  though  unaccompanied 
by  ownership  of  any  portion  of  the  soil."  It  is 
further  to  be  observed  that,  as  stated  in  the  case, 
the  legal  ownership  of  the  Duke  of  Beaufort  is 
subject  to  the  provisions  and  operations  of  the 
Acts  of  Parliament  to  which  we  have  already 
referred,  and  it  needs  no  lengthened  argument  to 
point  out  that  under  such  Acts  of  Parliament 
there  may  be  de  facto  occupation,  although  the 
occupiers  are  not  the  legal  owners,  and  although 
there  is  no  relation  of  landlord  and  tenant  between 
them  and  the  owners.  As  can  be  gathered  from 
a  careful  consideration  of  the  authorities  to  which 
reference  has  already  been  made,  the  question  is 
largely  one  of  fact.  In  the  three  cases  in  9  B.  &  0. 
there  was  no  finding  that  there  was  any  occupa- 
tion by  the  undertakers ;  on  the  contrary,  the  case 
proceeded  upon  the  assumption  that  all  they  had 
done  was  to  improve  the  navigation  of  the  river 
in  question.  In  the  last  case,  Bex  v.  Aire  and 
Colder  Navigation  Company  (3  B.  &  Ad.  139), 
an  attempt  was  made  to  get  round  this  distinc- 
tion by  assessing  the  Aire  and  Calder  trustees  in 
respect  of  their  rateable  occupation  of  the  dams, 
and  estimating  the  value  of  that  occupation  by 
including  the  tolls  for  the  use  of  the  navigable 
cuts     This  was  an  obvious  attempt  to  evade  the 


effect  of  the  previous  decision  in  Bex  v.  Aire  and 
Calder  Navigation  Company  (9  B.  &  0.  820),  and 
to  include  in  the  value  of  the  rateable  heredita- 
ment receipts  which  were  not  earned  bv  it,  and 
had  no  sufficient  legal  connection  with  it.    In 
Blyth     Harbour     Commissioners     v.     Newsham 
Churchwardens  and  Overseers  (71  L.  T.  Rep.  34; 
(1894)  2  Q.  B.  293,  675),  to  which  we  have  to  make 
reference  later  in  connection  with  another  argu- 
ment of  the  appellants,  there  was  no  occupation 
of  the  harbour  in  respect  of  which  the  dues  were 
levied,  and  it  was  held,  following  the  judgment 
of  the  Aire  and  Calder  case  (3  B.  &  Ad.  139),  that 
the  dues  paid  by  the  vessels  could  not  be  taken 
into    consideration    in    enhancing    the   rateable 
value  of  these  quays.     The  Brockwell  Park  case, 
Lambeth  Overseers  v.  London  County  Council  (76 
L.  T.  Rep.  795 ;  (1897)  A.  G.  625),  has  no  bearing 
upon  the  present  case.    There  was  no  occupation 
by  the  London  Gounty  Gounoil ;  they  were  merely 
oustodians  and    trustees    for  the  public;    and, 
further,    there  was  nothing  which    could    give 
beneficial  occupation.    Dealing  with  the  facto  of 
this  case,  the  result  of  the  works  carried  out  under 
the  various  Acts  of  Parliament  is  that,  so  far  as 
the  Town  Float,  Half  Tide  Basin,   and  North 
Tide  Basin  are  concerned,  in  the  year  1901,  the 
trustees    had    for    all    practical    purposes   the 
exclusive  occupation  of  the  ponds  of  water  known 
as  the  Town  Float  and  the  basins.    They  had  by 
works  which  are  admitted  to  be  in  their  rateable 
occupation  changed  the  bed  of  the  old  river  in 
the  docks  and  diverted  the  flow  of  water  to  the 
new  cut.    The  trustees,  and  they  only,  received 
dock  dues  from    vessels    which    entered    those 
basins  and  loaded  and  unloaded  in  the  dock  ;  they 
also  received  dues  in  respect  of  vessels   which 
passed  out  from   the  dock  through  the  cut  con- 
structed by  them  under  their  statutory  powers  to 
the  Swansea  Canal.      Whatever  may  be  the  true 
position  with  regard  to  the  legal  ownership  of  the 
bed  of  the  river,  this  de  facto  beneficial  occupation 
of  the  float,  basin,  and  locks  existed  through  the 
whole  rateable  year,  and  therefore  we  have  no 
hesitation  in  answering  the    first   question    in 
favour  of  the  respondents.     The  second  question 
raised  is  as  to  what  dues  should  be  taken  into 
consideration  in  arriving  at  the  gross  and  rateable 
value.    Before  considering  the  law  applicable  to 
this  part  of  the  case  and  the  cases  cited  thereon, 
it  is  necessary  to  add  to  the    above-mentioned 
statement  of  facts  that  the  trustees  are  the  legal 
owners  of  the  soil,  of  all  the  waterways  which  are 
hatched  blue,  including  the  water  passage  between 
the  piers,  the  accesses  to  the  Prince  of  Wales' 
and  South  Docks,  and  the  soil  of  those  docks  and 
the  soil  of  the  new  cut  where  that  is  also  hatched 
blue,  and  in  addition  are  owners  of  the  freehold 
land  coloured    pink,    and    the    leasehold  land 
coloured  light  green.      They  are   also  owners, 
either  as  freeholders  or  leaseholders,  of  the  land 
coloured  dark  red  and  dark  green,  but  this  may 
be  left  out  of  consideration,  because  they  are  the 
subject  of  separate  assessments.    The  main  point 
raised  by  the  appellants  as  regards  this  part  of  the 
case  is  that  in  estimating  the  rateable  value  the 
harbour  dues  should  not  be  taken  into  considera- 
tion.   In  the  view  we  take  of  the  case  it  is  not 
necessary  to  consider  all  the  numerous  sections 
which  are  enumerated  in  par.  25  of  the  case.    The 
question  is  one  of  principle,  and  does  not  depend 
on  the  particular  language  of  any  special  section. 
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The  main  point  was  raised    with  regard  to  the 
harbour  rates  on  shipping.    By  sect.  125  of  the 
Act  of  1854  the  trustees  may  demand  the  rates 
specified  in  sched.  A  of  that  Act  on  all  vessels 
entering  or  leaving  the  harbour  ;  by  sect.  126  of 
the  same  Act  the  trustees    were  empowered  to 
demand  and  receive,  in  respect  of  goods  loaded 
and  discharged  in  vessels  entering  the  Town  Float 
or  Half  Tide  Basin,  the  rates  specified  in  sched.  B  ; 
and  by  sect.  127,  in  respect  of  goods  loaded  and 
discharged  by  vessels   in  parts  of  the  harbour 
other  than  the  Town  Float  or  Half  Tide  Basin, 
two-thirds  of  the  rates  specified  in  sched.  B.    By 
the  later  Acts,  which,  as  we  have  said,  it  is  not 
necessary  to  consider  in  detail,  other  powers  of 
levying  rates  were  conferred  upon  the  trustees, 
with  the  provision  that  upon  vessels  to  or  from 
which  goods  were  loaded  and  unloaded  in  the 
South  Dock   and  Prince  of   Wales'  Dock,  they 
should    charge  reduced  harbour    rates.    It  was 
contended  by  the  appellants,  relying  upon  the 
case  of  Blyth  Harbour  Commissioners  v.  Newsham 
Churchwardens   and    Overseers    (ubi  sup.),  that 
inasmuch    as    the    harbour    rates  on    shipping 
were  payable  by  vessels  entering    and   leaving 
the     harbour,    independently   of     the    question 
whether   or   not  they  entered  the  Town  Float, 
these  rates  could  not  be  taken  into  consideration 
in  estimating  the  rateable  hereditament  occupied 
by  the  trustees.  .  In  order  properly  to  appreciate 
this  argument  it  is  necessary  to  ascertain  clearly 
what  was  the  ground  of  the  decision  in  the  Blyth 
Harbour  case  (ubi  sup.).    In  that  case  an  attempt 
was  made  to  take   into    account,   in  estimating 
the   rateable  value  of  quays  which  were  in  the 
occupation  of  the  Blyth  Harbour  Commissioners, 
the  harbour  dues  which  were  levied  upon  vessels 
entering  the  harbour.    It  was  found  as  a  fact 
that  the  facilities  afforded  by  the  commissioners 
at  their  qu&ys  contributed  to  the  amount  of  the 
harbour  dues   received   by   them,  or,   in   other 
words,  that  more  vessels  were  induced  to  come 
into  the  harbour  for  the  purposes  of  loading  and 
discharging  by  reason  of  the  quays,  and  thereby 
the  amount  of  harbour  dues    received  by    the 
commissioners  was  increased.    It  was,  however, 
expressly  found  that  the  Blyth  Commissioners 
were  not  the  occupiers  of  the  harbour  and  that 
the  harbour  dues  were  not  received  in  respect  of 
the  use  of  the  quays,  and  the  Master  of  the  Bolls, 
Lord  Esher,  in  his  judgment,  points  out  that  the 
harbour  commissioners  would  receive  the    dues 
even  if  they  did  not  occupy  any  of  the  quays, 
and  that  it  could  not  be  reasonably  contended 
that  the  commissioners  were  paid  the  dues  for 
the  use  of  the  quays  and  mooring  ports.      All  the 
judges  carefully  pointed  out  that  in  Beg.  v.   HuU 
Dock  Company  (5  L.  T.  Rep.  O.  S.  126 ;  7  Q.  B. 
2),  on  which  the  respondents  in  this  case  rely, 
the  judges  drew  an  inference  of  fact  that  the 
tolls  were  paid  in  respect  of  the  use  of  the  land 
the  subject  of  the  rateable  occupation.    It  seems 
to  us  that  when  this  distinction  is  appreciated, 
and  when  it  is  kept  in  view  that  the  question  is 
in  reality  one  of  fact,  there  is  no  inconsistency 
between  the  various  decisions.    In  the  Hull  Dock 
case  {ubi  sup\  where  the  dock  company  made  a 
dock,  but  had  no  property  in  the  harbour   and 
occupied  the  dock  and  the  entrance  basin  to  the 
dock,  it  was  held  that  the  harbour  dues  could  be 
taken  into  consideration  in  so  far  as  they  were 
paid  by  ships  which  actually  entered  the  dock,  the 


ground  of  the  decision  being,  as  stated  at  p.  26 
(7   Q.  B.)  in  the  considered   judgment  of   the 
court,  delivered,  by   Lord    Ben  man,   that   "the 
benefit  conferred  by  the  use  of  the  dock  is  not 
the  less  the  meritorious  cause  of  the  toll  because 
other  ships  pay,  to  which  that  meritorious  cause 
does  not  apply.     To  those  which  come  into  the 
docks  the  benefit  is  conferred  by  the  docks  and 
in  the  docks ;  and  therefore  the  toll  paid  for  that 
benefit  must  be  held  to  be  earned  there  in  the 
docks,  and  to  be  profits  arising  there."     Tne 
same   principle  is    clearly   recognised  by  Lord 
Blackburn  in  his  judgment  in  New  Shoreham 
Harbour   Commissioners  v.   Lancing   (22    L.  T. 
Rep.  434 ;  L.  Rep.  5  Q.  B.  489,  at  p.  496) :    "  It 
is  equally  clear  that,  when  parties  occupy  land, 
they  are  rateable  for  the  value  of  that  land,  and 
that  tolls,  though  not  rateable,  may  be  considered 
as  enhancing  the  value  of  the  occupation  of  the 
land  whenever  it  appears  that  the  occupation  of 
the  land  is  so  connected  with  them  that  it  can  be 
said  that    the   tolls   and   rates    are   levied    on 
account   of    the    occupation    of   the   land;    or, 
perhaps,    though    not    levied    on    account    of 
the  occupation  of  the  land,  where  they  could 
not  be  received  without  an  occupation  of  land," 
and  Cave,  J.  again  states  the  principle  in  order 
to  distinguish  the  case  of  Beg.  v.  Berwick  Assess- 
ment Committee  (54  L.    T.  Rep.,  at  p.  163;  16 
Q.  B.  Div.,  at  p.  498)  from  that  of  Beg.  v.  HuU 
Dock  Company  (ubi  sup.).    The  question  there- 
fore which  we  have  to  decide  is  whether,  upon 
the  facts  stated  in  this  case,  the  occupation  of 
the  land  is  so  connected  with  the  harbour  rates 
that  it  could  not  be  said  that  the  tolls  and  rates 
are  levied  on  account  of  that  occupation.    There 
is  no  evidence  before  us  that  any   substantial 
part  of  the  harbour  rates  are  levied  in   respect 
of  vessels  which  do  not  occupy,  and  make  use 
of,  some  part   of   the   docks,    quays,  and   cuts 
occupied  by  the  trustees  and   forming  part   of 
the  rateable  hereditament.    It  was  stated  in  the 
course  of   argument   that  a   very  small  portion 
was  paid  in  respect  of  such  vessels,  but  be  that 
as  it  may,  if  the  trustees  intended  to  rely  upon 
this  distinction,  the  facts  ought  to  have   been 
stated  in  the  -  case  to  raise  it.    Upon  the  facts 
stated  before  us  we  have  no  hesitation  in  drawing 
the  inference  that  the  harbour  dues  are  paid  in 
respect  of  and  directly  connected  with  the  rate- 
able   hereditament    in    the    occupation    of    the 
trustees.    Reliance  was  placed  by  the  respondents 
upon  the  fact  that,  in  some  statutes — for  example, 
sect.  81  of  the  Act  of  1854— there  is  a  prohibition 
against  any  vessels  anchoring  in  any  part  of  the 
harbour  under  penalty.  In  our  opinion  this  section 
is  not  directly  material,  beyond  supporting  the 
view  that  practically  all  the  harbour  dues  are  in 
fact  levied  in  respect  of  vessels  which  do  use  the 
quays,  docks,  and  works  of  the  trustees,  for  the  pur- 
pose of  loading  and  unloading  goods.    It   was 
further  contended  by  the  appellants  that  even  the 
dues  on  the  unloading  of  goods  insched.  B  of  the 
Act  of  1854  were,  as  to  two-thirds  of  them,  to  be 
regarded  as  harbour  dues,  because,  by  the  pro- 
vision of  sect.  127,  and   the  corresponding  pro- 
vision in  sect.  37  of  the  Act  of  1874,  vessels 
which  did  not  load  or  unload  in  the  Town  Float 
were  to  pay  harbour  dues  at  a  less  rate.    This 
point  is   already  covered  by  our  decision  with 
regard  to  the  harbour  dues,  but  we  think  it  right 
to  say  that,  even  had  we  taken  a  different  view 
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upon  the  appellants'  contention  based  on  sect.  125 
of  the  Act  of  1854,  in  our  opinion  the  total  amount 
of  the  dues  levied  under  sect.  126  and  corre- 
sponding sections,  in  respect  of  goods  loaded  and 
unloaded  in  the  Town  Float,  must  be  taken  into 
consideration  in  estimating  the  rateable  value  of 
the  rateable  hereditament.  One  further  point 
remains  to  be  noticed.  By  sect.  17  of  the  Act  of 
1896,  upon  the  completion  of  the  new  entrance  to 
the  Half-Tide  Basin  and  the  Town  Float,  the 
trustees  were  empowered  to  levy  additional  dues 
in  respect  of  goods  shipped  and  unshipped  in  the 
Town  Float.  It  was  contended  by  Mr.  Danck- 
werts  that  we  ought  to  give  a  direction  that  the 
dues  leviable  under  this  Act  should  also  be  taken 
into  consideration  in  arriving  at  their  rateable 
value.  We  do  not  propose  to  express  any  opinion 
upon  that  question,  as  it  cannot  be  properly 
answered  until  the  facts  are  ascertained.  Bate- 
able  value  depends  upon  the  amount  of  rent 
which  the  hypothetical  tenant  Would  pay  as 
defined  by  the  Parochial  Assessments  Act  1836 ; 
the  mere  power  to  make  charges  is  not  in 
itself  conclusive;  the  question  is  one  of  fact — 
what  rent,  having  regard  to  the  experience  of 
the  past  and  the  reasonable  prospects  of  the 
future,  the  tenant  would  be  willing  to  pay.  The 
answer  to  the  second  question  is  that  all  the 
harbour  and  dock  rates  and  dues  which  upon  the 
facts  proved  before  the  arbitrator  (by  whom  the 
figures  are  by  agreement  to  be  worked  out)  were 
levied,  or,  if  the  assessment  is  made  in  advance, 
would  be  levied,  during  the  year  of  assessment  in 
respect  of  the  use  of  the  property,  the  subject- 
matter  of  the  rate,  are  to  be  taken  into  considera- 
tion in  estimating  the  rateable  value  of  the  rate- 
able hereditament.  In  our  opinion  the  contention 
of  the  appellants  on  both  points  fails,  and  this 
appeal  must  be  dismissed  with  costs. 

Appeal  dismissed.     Leave  to  appeal. 

The  appellants  appealed  from  the  second  pai  t 
of  this  decision,  as  to  the  inclusion  of  the  harbour 
dues  in  estimating  the  rateable  value  of  the 
hereditaments  in  their  occupation. 

Feb.  23,  24,  March  7,  8,  10,  12,  13,  and  14.— 
C.  A.  Russell,  K.C.  and  Walter  Byde  for  the 
appellants. 

Danckwerts,  K.C.  and  R.  Cunningham  Glen  for 
the  respondents.  Qur    adv   ^ 

April  7. — Vaughan  Williams,  L.J.  read  the 
following  judgment : — This  is  an  appeal  against 
part  of  an  order  made  by  the  King's  Bench 
Division  sitting  in  Banc  on  the  hearing  of  a 
special  case  stated  for  the  opinion  of  the  court 
pursuant  to  an  order  of  the  6th  March  1905  made 
pursuant  to  sect.  11  of  the  Quarter  Sessions  Act 
1849.  The  special  case  as  stated  raised  three 
questions  relating  to  the  rating  of  Swansea 
Harbour  and  certain  docks  and  basins  therein. 
The  King's  Bench  Division  decided  questions 
1  and  2  in  favour  of  the  respondents,  the  rating 
authority  for  the  Swansea  Union,  and,  as  there  is 
no  appeal  against  this  part  of  the  order,  the 
result  is  that  we  must  take  it  as  admitted  that 
the  respondents  have  rightly  included  the  Town 
Float  or  North  Dock  itself,  and  the  basins,  &c, 
connected  therewith  in  the  assessable  premises. 
This  leaves  open  for  our  consideration  only  the 
answer  to  the  third  question  asked  in  the  special 
case,  which  answer  was  that  all  of  the  rates  and 


dues  mentioned  in  the  special  case  (bo  far  as  are 
not  admitted  by  the  appellants)  can  be  included 
in  arriving  at  the  gross  and  rateable  value  of 
the  assessable  hereditaments.  In  other  words, 
the  King's  Bench  Division  decided  that  on  the 
facts  stated  before  them  they  drew  the  inference 
that  the  harbour  dues  were  paid  in  respect  of  and 
directly  connected  with  the  rateable  hereditament 
in  the  occupation  of  the  trustees.  This  decision 
of  the  King's  Bench  Division  seems  to  have  been 
based  upon  the  conclusion  that  the  facts  and 
inferences  of  fact  in  this  case  brought  this  case 
within  the  principle  of  the  judgment  of  Lord 
Denman  in  Reg.  v.  Hull  Dock  Company  (7  Q.  B.  2). 
1  cannot  agree  in  this  conclusion  for  reasons 
to  which  I  will  presently  advert,  but  before  doing 
so  I  will  first  deal  with  the  scheme  and  provisions 
of  the  Swansea  Harbour  Act  1854.  In  my  judg- 
ment that  Act  was  intended  to  operate  as  a  fresh 
starting  point  of  legislation,  so  that  the  rights 
and  obligations  of  the  new  harbour  trustees  under 
that  Act  must  be  construed  in  reference  to  what 
is  found  in  that  Act  and  not  in  reference  to  what 
may  be  found  in  the  earlier  Acts  relating  to 
Swansea  Harbour  and  the  rights  and  obligations 
of  the  old  trustees;  and  I  further  think  that 
the  nature  and  basis  of  any  rates  or  tolls  granted 
by  the  Act  of  1854  must  be  ascertained  in  refer- 
ence to  the  provisions  of  the  Act  of  1854  and 
the  state  of  the  property  and  circumstances 
of  the  new  trustees  at  the  date  of  the  passing  of 
that  Act  and  not  in  reference  to  the  provisions 
and  circumstances  contained  in  and  existing  at 
the  date  of  later  Acts,  although,  of  course, 
this  observation  does  not  apply  to  absolutely  new 
rates  granted  by  the  later  Acts.  It  will  be 
observed  that  the  Act  of  1854  defines  by  sect.  3 
the  limits  of  the  harbour  of  Swansea  within  which 
the  Act  shall  be  put  in  force  and  that  in  respect 
of  Port  Tennant,  which  it  is  enacted  shall  be 
comprised  within  these  limits,  ground  is  included 
not  then  covered  by  water.  Then  all  the  old  Acts 
— i.e,,  the  recited  Acts — are  repealed,  and  new 
trustees  are  appointed  and  incorporated.  It  is 
true  that  by  sects.  43  and  45  of  the  Act  of  1854 
the  property  and  powers  of  the  old  trustees  are 
vested  in  the  new  trustees,  and  that  the  present 
and  future  rights  and  liabilities  of  the  old  trustees 
are  saved  in  the  sense  that  the  new  trustees  shall 
for  this  purpose  represent  the  old  trustees,  and 
that  the  new  trustees  are  by  sect.  58  appointed 
conservators  of  the  harbour  of  Swansea  and  the 
river  Tawe  and  all  parts  of  Swansea  Bay  included 
within  certain  imaginary  lines  drawn  between 
certain  named  points,  which  lines  probably  extend 
beyond  Swansea  Harbour;  but  these  provisions 
do  not  seem  to  me  to  vest  the  soil  of  Swansea 
Harbour  in  the  new  trustees  which  in  my  judg- 
ment was  not  vested  in  the  old  trustees.  The  Act 
goes  on  to  give  to  the  new  trustees  powers  to 
construct  certain  works  and  to  purchase  certain 
lands.  But  I  can  find  nothing  in  these  sections 
vesting  the  soil  of  the  harbour  generally  in  the 
new  trustees.  Certain  lands,  such  as  purchased 
lands  within  the  harbour,  are  vested  in  them,  but 
nothing  else.  In  the  main  the  trustees  are 
appointed  to  exercise  powers  and  not  to  acquire 
lands.  This  is  my  view  of  the  scheme  of  the  Act  of 
1854,  and  I  think  tbaf ,  in  construing  that  Act,  one 
should  not  refer  to  the  provisions  of  the  recited 
Acts.  But  even  if  one  did  so,  I  am  of  opinion 
that  those  Acts  do  not  vest  the  soil  of  the  harbour 
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generally  in  the  old  trustees,  and  generally  favour 
rather  toe  case  of  the  appellants  than  the  case  of 
the  respondents.  The  extent  to  which  the  soil 
of  the  harbour  was  in  1854  vested  in  the  harbour 
trustees  may  be  ascertained  from  examination 
of  the  plan  of  1853  which  was  deposited  with  the 
Bill  that  resulted  in  that  Act.  It  will  be  seen 
from  that  that  a  very  small  portion  of  the  soil  of 
the  harbour  was  then  vested  in  the  harbour 
trustees.  And  even  if  one  examines  the  plan 
accompanying  the  special  case,  it  will  be  obvious 
that  no  inconsiderable  portion  of  the  harbour  is  at 
the  present  day  not  vested  in  the  new  trustees. 
And  I  may  observe  that  even  with  regard  to 
portions  of  the  harbour  vested  in  the  trustees 
under  later  Acts  for  the  purpose  of  works  to  be 
executed,  including  docks  and  quays,  the  scheme 
of  the  later  Acts  seems  to  be  that  the  Legislature 
intended  that  for  the  purpose  of  the  levying  of 
harbour  dues  the  docks  thus  constructed  and  in 
respect  of  which  the  trustees  were  entitled  to  levy 
dock  dues  should  continue  to  be  within  the  harbour 
for  the  purpose  of  harbour  dues,  the  intention  of 
the  Legislature  apparently  being  that  the  trustees 
should  not  by  reason  of  their  having  constructed 
docks  and  other  conveniences  diminish  the  area 
within  which  they  were  entitled  to  levy  harbour 
dues.  I  now  pass  to  the  sections  granting  rates. 
Sect.  125  deals  with  harbour  rates  on  shipping  as 
specified  in  sched.  A,  which  regulates  tonnage 
rates.  So  far  as  the  words  of  this  section  are 
concerned,  there  is  nothing  to  suggest  any  con- 
nection between  this  rate  and  any  rateable  here- 
ditament occupied  by  the  respondents.  As  to 
sect.  126,  which  relates  to  dues  on  goods  loaded 
into  or  discharged  from  vessels  entering  the  Town 
Float  or  Half  Tide  Basin  according  to  the  rates 
specified  in  sched.  B,  it  is  not  denied  generally  by 
the  respondents  that  as  far  as  this  section  is  con- 
cerned such  rates  would  have  to  be  taken  into 
account  in  the  assessment  for  rating  of  the  Town 
Float  or  Half  Tide  Basin.  One  exception  is  made 
with  which  I  will  deal  later  on.  But  it  is  said 
that  this  does  not  apply  to  the  rates  mentioned 
in  sect.  127.  Those  are  (a)  goods,  except  British 
copper  ores,  loaded  into  or  discharged  from  vessels 
lying' or  being  in  any  part  of  the  harbour  other 
than  the  Town  Float  and  Half  Tide  Basin,  two- 
thirds  of  the  rates  on  goods  specified  in  sched.  B. 

(b)  In  respect  of  British  copper  ores  loaded  into 
or  discharged  from  vessels  lying  or  being  in  any 
part  of  the  harbour  other  than  the  Town  Float 
or  Half  Tide  Basin,  at  the  rate  of  l£d.  per  ton. 

(c)  Provided  always  that  the  trustees  shall  not 
demand  or  take  in  respect  of  any  goods  shipped 
or  unshipped  into  or  from  any  vessel  within  the 
limits  of  Port  Tennant  as  by  this  Act  defined 
and  which  shall  enter  Port  Tennant  by  or  through 
the  present  entrance  thereto  in  Fabian's  Bay, 
more  than  one-half  part  of  the  rates  which  may 
for  the  time  being  be  demanded  and  taken  under 
the  powers  of  this  Act  for  goods  of  a  like  nature 
when  shipped  or  unshipped  into  or  from  any 
vessel  within  the  Town  Float  or  Half  Tide  Basin. 
A  difficult  question  arises  on  sect.  127,  whether 
the  rates  therein  specified  are  the  same  rates  as 
can  be  taken  under  sect.  126  with  an  abatement 
or  reduction  in  case  the  ship  is  loaded  or  dis- 
charged at  spots  outside  the  Town  Float  and  Half 
Tide  Basin,  but  within  the  harbour,  or  is  loaded  or 
discharged  with  British  copper  ore,  or  whether 
these  rates  are  different  rates  of  varying  amounts 


stated  not  in  figures,  but  by  a  statement  of  the 
proportion  which  suoh  amounts  respectively  bear 
to  the  maximum  stated  in  respect  of  each  kind  of 
goods  in  sched.  B.  In  the  case  of  British  copper 
ore  the  rate  stated  in  sched.  B  is  2£<Z.  and  not 
l£d.,  as  provided  in  sect.  128  in  the  case  of  ships 
loading  or  discharging  copper  ore  in  any  part  of 
the  harbour  other  than  the  Town  Float  or  Half 
Tide  Basin.  On  the  whole,  I  have  come  to  the 
conclusion  in  fact  that  the  rates  in  sect.  127  are 
different  rates  from  those  in  sect.  126,  and  while  the 
former  are  rates  connected  with  the  occupation 
of  the  Town  Float  or  Half  Tide  Basin  the  latter 
are  rates  in  gross.  In  coming  to  this  conclusion 
in  fact  I  am  not  differing  from  the  King's  Bench 
Division,  because  the  King's  Bench  Division 
based  its  decision  on  wider  general  grounds, 
which  rendered  it  unnecessary  to  take  into  con- 
sideration the  question  which  I  have  been  dis- 
cussing as  to  the  nature  of  the  rates  granted  by 
sect.  127.  My-  observations  and  conclusion  also 
apply  to  the  rates  granted  by  sect.  129.  The 
appellants,  however,  do  not  admit  that  the  whole 
of  the  dues  on  goods  shipped  or  discharged 
within  the  Town  Float  and  its  entrance  basins 
are  to  be  taken  into  account  in  assessing  the 
rateable  value  of  the  occupation  of  those  lands 
and  works.  On  this  point  they  raise  the  fol- 
lowing very  ingenious  contention:  By  sect.  127 
of  the  Act  of  1854  (omitting-  special  provisions 
not  necessary  for  the  statement  of  their  con- 
tention) the  trustees  are  empowered  to  levy  tolls 
to  the  amount  of  two-thirds  of  those  set  out  in 
sched.  B  on  goods  "loaded  into  or  discharged 
from  vessels  lying  or  being  in  any  part  of  the 
harbour  other  than  the  Town  Float,"  &c.  By 
sect.  126  the  trustees  are  empowered  to  levy  tolls 
to  the  full  amount  of  those  set  out  in  sched.  B  on 
goods  "  loaded  into  or  discharged  from  all  vessels 
entering  the  Half  Tide  Basin,"  &c.  But  the  Half 
Tide  Basin  is  undoubtedly  within  the  harbour, 
say  the  appellants,  so  that  this  is  equivalent  to 
levying  two- thirds  of  the  tolls  set  out  in  sched.  B 
on  goods  loaded  or  discharged  in  any  part  of 
the  harbour  with  additional  dues  equal  to  one- 
third  of  the  toll  8  set  out  in  sched.  B,  should  the 
vessel  enter  the  special  part  of  the  harbour 
of  which  they  have  rateable  occupation — viz.,  the 
Town  Float,  &c.  Hence,  say  they,  it  is  only  this 
one- third  of  the  tolls  set  out  in  sched.  B  that 
comes  to  them  in  virtue  of  their  occupancy  of  the 
Town  Float,  &c.,  and  therefore  this  portion  alone 
should  be  considered  as  enhancing  the  value  of 
that  occupation.  I  do  not  agree  with  this  con- 
tention. The  question  is  as  to  whether  certain  dues 
authorised  by  statute  are  of  the  nature  of  tolls  in 
gross  or  not.  This  must  be  decided  by  the  con- 
sideration of  the  language  of  the  statute  taken  in 
connection  with  the  surrounding  circumstances 
and  the  nature  of  the  subject-matter  to  which 
it  applies.  Had  the  statute  been  in  the  form 
suggested  by  the  appellants  as  equivalent  to  its 
actual  form — in  other  words,  if  the  Legislature 
had  associated  the  two-thirds  dues  on  goods 
loaded  or  discharged  from  vessels  entering  the 
Town  Float,  &c.,  with  the  like  dues  payable  in 
respect  of  ships  in  any  other  part  of  the  harbour, 
irrespective  of  any  special  occupation  of  such 
other  part  by  the  trustees — it  would  have  fur- 
nished a  cogent  argument  in  favour  of  the  view 
that  the  Legislature  intended  that  those  two- 
thirds  dues  should  be  of  one  and  the  same  nature 
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wherever  the  vessel  might  be,  and  therefore,  accord- 
ing to  my  view,  tolls  in  gross.  Else  why  should 
the  Legislature  divide  the  tolls  and  make  those 
vessels  entering  the  Town  Float,  &c.,  pay  two 
separate  tolls  instead  of  one  toll  of  equivalent 
amount  P  But  this  is  exactly  what  it  has  not 
done.  It  has  established  one  simple  and  undivided 
toll  on  goods  loaded  into  or  discharged  from 
vessels  entering  the  part  of  the  harbour  in  which 
the  trustees  are  admitted  to  have  a  rateable 
occupation,  and  which  toll,  therefore,  would  prima 
fade  go  to  enhance  the  value  of  that  occupation. 
We  are  asked  to  dive  into  the  mind  of  the  Legis- 
lature and  to  say  that  it  meant  something  diffe- 
rent from  this,  because  the  quantum  of  the  tolls 
would  not  be  altered  by  the  change.  But  the 
point  is  not  the  quantum,  but  the  nature  of  the 
toils,  and  the  quantum  is  at  best  only  very 
indirect  evidence  as  to  the  intended  nature  of  the 
tolls.  I  can  see  nothing  in  these  provisions  which 
justifies  me  in  dividing  up  the  single  toll  on 
goods  loaded  into  or  discharged  from  vessels 
entering  the  Town  Float,  Ac.,  into  two  distinct 
tolls  differing  in  character,  and  I  am  therefore 
of  opinion  that  the  whole  of  the  dues  on  goods 
loaded  into  or  discharged  from  vessels  entering 
the  Town  Float,  &c.,  must  be  taken  into  con- 
sideration as  enhancing  the  rateable  value  of 
that  hereditament.  Having  attempted  by  the 
preceding  observations  to  sufficiently  state  the 
nature  of  rates  granted  by  the  Act  of  1854  and  the 
facte  and  inferences  of  fact  relating  thereto,  I 
will  now  examine  the  judgment  of  Lord  Denman 
in  Beg.  v.  Hull  Dock  Company  (7  Q.  B.  2),  upon 
which,  as  I  have  said,  the  judgment  of  the  King's 
Bench  Division  is  largely  based,  and  compare  it 
with  the  judgment  of  Lord  Esher  in  Blyth  Har- 
bour Commissioners  v.  Newsham  and  South  Blyth 
Churchwardens  (71  L.  T.  Rep.  34;  (1894)  2  Q.  B. 
675).  Now  it  is  to  be  observed  that  Lord  Dtnman 
in  delivering  the  judgment  of  the  court  distinctly 
resognises  and  affirms  the  principle  laid  down  in 
Beg.v.  Bristol  Dock  Company  (1  Q.  B.  535).  The 
principle  thus  recognised  in  the  Hull  case,  and 
also  in  Lewis  v.  Overseers  of  Swansea  (5  E.  &  B. 
508),  was  that  where  a  toll  or  rate  is  taken 
without  any  distinction  as  to  the  occupation  of 
the  land  which  is  used  for  the  carriage  of  goods, 
the  toll  or  rate  must  be  treated  as  a  toll  in  gross 
wholly  unconnected  with  the  occupation  of  the 
land,  and  the  occupation  of  the  land  by  the 
person  entitled  to  levy  the  toll  must  be  treated 
as  a  mere  accident.  Lord  Esher,  in  the  Blyth 
Harbour  case,  after  having  pointed  out  that  Lord 
Denman  in  his  judgment  in  the  Hull  case  recog- 
nised this  rule  and  principle  laid  down  in  the 
cases  mentioned,  thus  accounts  for  the  conclusion 
in  the  Hull  case.  First  he  says,  "  Beg.  v.  Hull 
Dock  Company  .  .  .  recognises  precisely  the 
same  rule  and  principle,  but  the  judges,  having 
power  to  draw  inferences  of  fact,  drew  the 
inference  that  the  toll  in  question  there  was  paid 
in  respect  of  the  use  of  the  land  to  be  rated. 
Having  drawn  that  inference,  the  case  came  com- 
pletely within  the  settled  rule  and  principle. 
Whether  the  court  drew  the  right  inference  of 
fact — whether  we  should  have  drawn  the  same 
inference  if  the  case  had  come  before  ub  under 
the  same  circumstances  —  is  wholly  imma- 
terial." Later  on  he  says :  "  We  bave  here 
to  deal  with  the  judgment  of  the  court  below. 
Charles,  J.  in  delivering  that  judgment   said, 
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with  respect  to  the  harbour  dues  and  the  dues  on 
goods,  *  We  have  then  to  inquire  for  what  they 
are  paid.  Are  they  paid  for  the  use  of  the  quays 
and  mooring  posts,  or  apart  from  and  indepen- 
dent of  such  useP  It  seems  clear  from  the 
statements  in  the  case  that  they  are  paid  under  a 
separate  obligation  and  irrespective  of  the  use  of 
the  quays  altogether*.'  Having  there  stated  the 
question,  and  having  referred  to  the  judgments 
in  Lewis  v.  Overseers  of  Swansea  (5  E.  &  B.  508), 
he  proceeds :  '  Having  regard  to  the  finding  in 
the  present  case  that  the  dues  are  payable 
whether  the  quays  are  used  or  not,  these  observa- 
tions appear  exactly  to  apply  to  the  Blyth 
Harbour  Commissioners,  who  would  receive  the 
dues  just  as  they  do  at  present,  even  if  they  did 
not  occupy  any  of  the  quays.'  It  cannot  be 
denied  that  the  latter  statement  is  true  in  fact ; 
and  that  being  so,  the  conclusion  at  which  the 
court  below  arrived  was  that  it  could  not  reason- 
ably be  said  that  the  commissioners  are  paid  the 
dues  for  the  use  of  the  quays  and  mooring  posts.'" 
In  the  case  of  Beg.  v.  Berwick  Assessment  Com- 
mittee  (54  L.  T.  Rep.  159;  16  Q.  B.  Div.  493) 
Cave,  J.  points  out  that  in  the  HuU  case  "the 
docks  were  the  sole  meritorious  cause  of  the  com- 
pany's right  to  the  dues,"  and  Wills,  J.,  in  the 
same  case,  speaking  of  the  Hull  case,  says :  "  In 
that  case  the  charge  was  upon  every  vessel  entering 
the  harbour,  basin,  or  docks,  and  it  was  the  same 
in  each  of  the  three  cases.  The  court  held  that 
when  once  a  vessel  did  enter  the  docks  the  rate 
was  earned  by  the  docks,  and  was,  therefore,  to 
be  taken  into  account  in  assessing  their  earnings." 
Lastly,  I  will  quote  from  the  last  part  of  the 
judgment  of  Lord  Denman  in  Beg.  v.  HuU  Dock 
Company  (ubi  sup.) :  "  But  it  is  said,  further, 
that  these  tolls  are  due  from  a  ship  the  moment 
it  enters  the  port  of  Kingston- upon- Hull,  whether 
it  proceeds  into  the  docks  or  not ;  therefore,  as 
the  dues  attach  before  arrival  in  the  docks,  they 
cannot  be  said  to  be  profits  earned  in  the  docks. 
The  language  in  the  Act  of  Parliament  14  Geo.  3, 
c.  56,  is  not  uniform  and  consistent  in  the  different 
sections,  nor  free  from  doubt ;  but  it  sufficiently 
appears  from  sects.  42,  43,  and  44  that  the  tolls 
are  not  due,  and  do  not  attach  upon  a  ship 
merely  coming  into  the  port.  They  attach  on 
ships  coming  into  the  said  harbour,  basin,  or 
docks  within  the  port  of  Kingston-upon-Hull,  or 
unlading  or  lading  goods  within  the  said  port. 
'Harbour'  there  may  probably  mean  the  old 
harbour  or  Hull  Haven ;  but,  whatever  it  means, 
a  distinction  is  made  between  coming  into  the 
docks  and  unlading  or  lading  within  the  port 
sufficient  to  show  that  the  tolls  do  not  attach  on 
a  ship  the  moment  it  comes  into  the  port.  The 
fact,  therefore,  on  which  this  part  of  the  argu- 
ment rests  is  not  as  stilted.  But,  if  it  were,  the 
argument  is  not  convincing.  The  ship  which 
actually  comes  into  and  uses  the  docks  is  not  the 
less  benefited  by  them,  because  the  toll  must 
have  been  paid  even  if  it  had  not  come  in ;  and 
the  benefit  conferred  by  the  use  of  the  dock  is 
not  the  less  the  meritorious  cause  of  the  toll 
because  other  ships  pay,  to  which  that  meritorious 
cause  does  not  apply.  To  those  which  come  into 
the  docks  the  benefit  is  conferred  by  the  docks 
and  in  the  docks,  and,  therefore,  the  toll  paid  for 
that  benefit  must  be  held  to  be  earned  there  in 
the  docks,  and  to  be  profits  arising  there/'  1 1 
seems  to  me  clear  that  the  decision  in  Beg.  v, 
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Hull  Dock  Company  (7  Q.  B.  2)  depended  entirely 
upon  the  inference  of  the  court  drawn  from  the 
particular  words  of  the  section  granting  the  rate 
coupled  with  the  facts  stated  in  the  special  case 
that  the  docks  were  the  sole  meritorious  cause  of 
the  grant  of  the  rate.     Having  come  to  the  con- 
clusion that  a  large  part  of  the  soil  of  the  harbour 
of  Swansea  was  not  the  property  of  the  Swansea 
Harbour  Trustees  in  1854,  and  that  a  considerable 
part  of  the  harbour  continued  not  to   be  their 
property  at  the  time  of  the  making  of  the  rates 
in  question  in  this  case,  I  think  that,  inasmuch 
as  these  harbour  rates  are  payable  as  well  in 
respect  of  the  parts  of  the  harbour  not  owned  or 
occupied  by  the  trustees  as  in  respect  of  the  parts 
owned  or  occupied  by  them,  and  inasmuch  as  a 
hypothetical  tenant  of  the  lands  owned  by  the 
trustees  would  not   be  entitled    to  receive    the 
harbour  rates  whether  on  shipping  or  goods,  the 
right  conclusion  in  fact  is  that  the  receipt  of 
.  these  rates  cannot  fairly  be  said  to  be  attributable 
to  the  ownership  or  occupation  of  any  land  or 
corporeal  hereditament  by  the  trustees.     Before 
leaving    the    discussion    of  these  authorities    I 
should  cite  the  judgment   of  Blackburn,  J.  in 
New  Shoreham  Harbour  Commissioners  v.  Over- 
seers of  Lancing  (L.  Rep.  5  Q.  B.  489),  because 
the  Queen's  Bench  Division,  in  deciding  the  case 
under  appeal,  especially  refer  to  this  case,  in  which 
Blackburn,  J.  said  :  "  Tolls,  though  not  rateable, 
may  be  considered  as  enhancing  the  value  of  the 
occupation  of  the  land  whenever  it  appears  tha} 
the  occupation  of  the  land  is  so  connected  with 
them  that  it  can  be  said  that  the  tolls  and  rates 
are  levied  on  account  of  the  occupation  of  the 
land ;  or,  perhaps,  though  not  levied  on  account  of 
the  occupation  of  the  land,  where  they  could  not 
be  received  without  an  occupation  of  land."    And 
Lord  Alverstone  goes  on  to  say :  "  There  is  no 
evidence  before  us  that  any  substantial  part  of  the 
harbour  rates  are  levied  in  respect  of  vessels  which 
do  not  occupy  and  make  U6e  of  some  part  of  the 
docks,  quays,  and  cuts  occupied  by  the  trustees 
and  forming  part  of  the  rateable  hereditament.  It 
was  stated  in  the  course  of  argument  that  a  very 
small  portion  was  paid  in  respect  of  such  vesseU, 
but,  be  that  as  it  may,  if  tbe  trustees  intended 
to  rely  on  this  distinction  the  facts  ought  to  have 
been  stated  in  the  case  to  raise  it.    Upon  the  facts 
stated  before  us  we  have  no  hesitation  in  drawing 
the  inference  that  the  harbour  dues  are  paid  in 
respect  of  and  directly  connected  with  the  rate- 
able   hereditaments  in  the    occupation    of    the 
trustees."     In  my  opinion  the  observations  of 
Blackburn,  J.  in  this  very  case  of  New  Shoreham 
Harbour  Commissioners  v.  Overseers  of  Lancing 
(ubi  sup.)  upon  the  character  of  the  connection 
which  must  appear  between  the  occupation  of  the 
land  and  the  levy  of  the  tolls,  before  it  could  be 
said  that  the  levy  of  the  tolls  enhances  the  value 
of  the  occupation  of  the  land,  would  lead  to  the 
conclusion  in  the  present  case  that  the  levy  of 
the  tolls  is  not  so  connected  with  the  occupation 
by  the  trustees  of  rateable  hereditaments  as  to 
enhance  their  rateable  value.     The  harbour  of 
Swansea  is  not  occupied   by   the   trustees,  and 
although  it  may  be  true  that  the  occupation  of 
the  docks  and  quays  has  largely  increased  the 
number  of  ships  entering  the  h  arbour  and,  there- 
fore, the  harbour  dues,  yet  the  occupation  of  the 
rateable  hereditaments  is  not  necessary  to  the 
right  to  demand  such  dues*  "but  is  altogether 


too  remote  to  justify  the  court  in  taking  the 
harbour  dues  into  consideration  in  assessing  the 
value  of  the  land  occupied  by  the  trustees.    In 
the  very  case  of  New  Shoreham  Harbour  Com- 
missioners v.  Overseers  of  Lancing  (ubi  sup.)  the 
harbour    commissioners    occupied  piers  in   the 
parish  of  Lancing,  which  formed  tbe  entrance  to 
the  harbour  and  afforded  facilities  for  entrance 
to  vessels  that  made  use  of  the  harbour,  and  there 
was  no  doubt  but  that  few  tolls  could  have  been 
collected  but  for  the  existence  of  the  piers,  but 
Blackburn,  J.  says :  "  Looking  at  it  as  strongly 
as  I  can  for  the  respondents,  tbe  argument  would 
come  to  be  this.    Without  tbe  entrance  as  it 
exists  few  or  none  of  the  tolls  could  be  received, 
and  the  piers  are  necessary  as  serving  to  keep 
open  the  entrance,  and  so  are  instrumental  to  the 
right  of  levying  the  tolls ;  if  the  piers  fell  into 
decay  the  entrance  would  be  choked  up,  and  it  is 
argued  that  in  such  case  the  tolls  would  be  lost, 
and  that  therefore  the  possession  and  occupation 
of  them  for  the  purpose  of  keeping  them  in  repair 
is  to  be  considered  as  enhancing  the  value  of  the 
harbour;  this,  I  repeat,  is  too  remote."     This 
view  of  Blackburn,  J.,  coupled  with  the  illustra- 
tion which  he  gives,  shows  that  he  would  have 
held  that  the  mere  fact  that  the  occupation  of 
land  increased  the  entry  of  ships  into  the  harbour, 
and  therefore  the  volume  of  the  receipt  of  the 
tolls,  would  not  enhance  the  value  of  the  land, 
and  shows  that  he  did  not  think  that  the  quantity 
of  the  increase  in  the  harbour  dues  would  render 
the  occupation  of  the  convenient  land  adjoining 
the  harbour  necessary  for  the  demand  of  the 
harbour  dues,  and  the  provision  in  each  of  the 
subsequent  harbour  Acts    that  the  new  works 
executed  for  the  convenience  of  ships  should  be 
deemed  part  of  the  harbour  seems  to  me  to  point 
to  the  same  conclusion.    Moreover,  in  the  case 
of    Blyth   Harbour   Commissioners  v.    Newsham 
and  South  Blyth  Churchwardens  (ubi  sup.)  the 
fact   that    the   improvements    in    the    harbour, 
including  the  facilities  provided  on  pieces  of  land 
which  had  been  conveyed  to  the  commissioners, 
greatly  increased  the  trade  of  the  harbour,  and  as 
a  consequence  the  commissioners    received  for 
harbour  and  goods  dues  larger  sums  than  they 
otherwise  would  have  done,  did  not  prevent  the 
Court  of  Appeal  from  holding  that  they  could 
not  take  these  dues  into  account  in  estimating 
the  value  of   the  quays.    The  test  applied  by 
Blackburn,  J.  seems  to  be — Are  the  conveniencies 
on  the  rateable  land  so  attached  to  the  tolls  or 
dues  that  a  hypothetical  tenant  would  give  a 
larger  rent  for  the  land  on  which  the  conveniences 
had  been  erected  because  of  the  right  of  the  com- 
missioners to  levy  the  harbour  dues  P     I  gather 
this  from  the  judgments  of  Blackburn,  J.  in 
Faversham  Navigation  Commissioners  v.  Faver- 
sham  Union  (31  J.  P.  822)  and  Ipswich  Dock  Com- 
missioners v.  St.  Peter* 8  (7  B.  &  S.  310).    But 
there  remain  two  questions  which  require  grave 
consideration  before  we  differ  from  the  conclusion 
of  Lord  Alverstone  and  his  brother  judges  parties 
to  the  judgment    appealed   from.     One  is  the 
question  whether,  assuming  that  the  ownership 
of  the  soil  of    the  harbour  to  a   considerable 
extent  is  not  vested  in  the  trustees,  so  that  in 
the  absence  of  other  occupiers  the  court  might 
infer  occupation  from  ownership,  there  yet  may 
not    be  an  inference  of    occupation   from    the 
fact  that   the    trustees   have   in  their   dealings 
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with  that  part  of  the  harbour  of  which  they  are 
not  the  owners  done  much  more  than  exercise 
mere  powers  or  rights  such  as  those  consequent 
on  the  grant  of  an  easement,  and  have  thus 
become  occupiers   and    so   liable    to   be    rated 
in  respect  of   the  harbour.      This  inference  is 
based  upon  the  opinion  expressed  in  the  House 
of  Lords  in  the  case  of  Holywell  Union  v.  Halkyn 
District  Mines  Drainage  Company  (71  L.  T.  Rep. 
818 ;  (1895)  A.  0. 117),  but  I  do  not  think  that  any 
such  inference  can   be  drawn.    The  opinion  of 
Lord  Herschell  makes  it  clear  that  it  is  true  that 
there  may  be  rateable  occupation,  although  there 
is  neither  ownership  nor  tenancy  of  the  land  in 
respect  of  which  the  rate  is  sought  to  be  imposed, 
but  the  land  must  be  occupied  for  the  purpose  of 
and  in  connection  with  the  enjoyment  of  the 
powers.    The  powers  must  be  of  such  a  character 
as    require    occupation    of    the   land  for  their 
exercise.    It  may  be  that  the  occupation  need  not 
be  exclusive;    others  may  enjoy  rights  in  the 
same  area  of  land ;  but  there  must  be  de  facto 
occupation.    A  mere  exercise  of  rights  or  powers 
unaccompanied  by  de  facto  occupation  will  not 
do.    I  think  that  in  the  present  case  there  is  no 
more  evidence  of  occupation  than  there  was  in 
the  case  of  the  Blyth   Harbour  Commissioners 
and  many  other  cases  in  which  trustees  collecting 
harbour  dues  have  not  been  held  to  be  in  occupa- 
tion.   The  other  question  which  I  have  to  deal 
with  is  the  question  whether  there  is  anything  in 
the  later  Acts  to  change  the  status  of  the  rates 
granted  in  1854.    I  have  been  carefully  through 
them,  and  I  think  not.    Such  rates  as  were  rates 
in  gross  in  1854  so  continue,  notwithstanding 
the  later  Acts.  .  I  think  that  the  whole  scheme  of 
the  later  Acts  which  in  form  are  substantially 
identical  shows  this.    Take,  for  example,  the  Act 
of    1857,    under    which    the    Swansea    Harbour 
Trustees  acquired  the  docks  of  the  Swansea  Dock 
Company,  sect.  16  of  which  provides  that,  not- 
withstanding the  vesting  of  the  docks  and  the 
repeal  of  the  recited  Acts  relating  to  the  dock 
company,  1850  to  1855,  and  to  the  corporation, 
1850,  the  docks  shall  be  deemed  to  be  within  the 
limits  of  the  harbour,  and  sect.  18,  which  pro- 
vides that  after  the  vesting  of  the  docks  acquired 
tinder  the  Act,  the  commissioners  shall  not,  in 
addition  to  the  several  dock  rates  by  this  Act 
authorised,  demand,  in  respect   of   any  goods 
shipped  or  unshipped  into  or  from  any  vessel 
within  the  docks,  more  than  one-half  part  of  the 
rates  which  may  for  the  time  being  be  demanded 
and  taken  under  the  powers  of  the  Act  of  1854 
on  goods  of  a  like  nature  when  shipped  or  un- 
shipped   into    or   from    any    vessel    within  the 
Town  Float  or  Half  Tide  Basin  in  that  Act 
mentioned.      This  maintenance  of  the  distinc- 
tion between  the  commissioners  as  purchasers 
of    the   South    Dock,    and    the    commissioners 
as  grantees    of   the    rates    under    the    Act    of 
1854  in  my  opinion  is  an  instance  showing  that 
the  Legislature  did  not  by  the  Acts  subsequent 
to  the  Act  of  1854  intend  to  alter  the  status  of 
the  harbour  rates  on  shipping  or  goods  from 
what  they  were  under  the  Act  of  1854 — i.e.,  rates 
in  gross.    The  following  propositions  set  forth 
the  conclusions  at  which  1  have  arrived  on  the 
considerations  hereinbefore  appearing :  (1)  That 
the  Swansea  Harbour  Commissioners  do  not  own 
the  soil  of  the  harbour  as  a  whole,  although  they 
do  own  certain  portions  which  they  have  acquired 


by  purchase,  and  on  which,  under  the  powers  of 
successive  Acts  of  Parliament,  they  have  executed 
works  for  the  convenience  of  ships  loading  or 
discharging  within  the  limits  of  the  harbour, 
which  works  sometimes  are  on  land  taken  in  from 
the  harbour  which  formerly  was  covered  by  the 
water  of  the  harbour.  (2)  That  the  commis- 
sioners are  not  occupiers  of  the  harbour  within 
the  principles  laid  down  in  the  House  of  Lords 
in  Holywell  Union  v.  Halkyn  District  Mines 
Drainage  Company  (ubi  sup.).  (3)  That  the  land 
of  the  commissioners  used  as  dock,  quays,  &c. 
(i.e.,  the  rateable  hereditaments  specified  in  the 
case)  are  not  so  connected  in  user  with  the 
harbour  dues  as  that  the  harbour  dues  ought  to 
be  taken  into  account  in  valuing  these  heredita- 
ments. I  think,  therefore,  that  this  appeal  ought 
to  be  allowed. 

Stirling,  L.J.  read  the  following  judgment: 
— This  is  an  appeal  from  part  of  the  order  of  a 
Divisional  Court  of  the  King's  Bench  Division 
made  on  the  21st  Dec.  1905  in  answer  to  three 
questions  raised  by  a  special  case.    The  answer 
to  the  first  and  second  questions  was  (and  as  to 
this  there  is  no  appeal)  that  the  appellants  are 
in  and  have  a  rateable  occupation  of  the  Town 
Float  or  North  Dock  and  the  basins  connected 
therewith.    The  answer  to  the   third  question 
was  that  all  of  the  rates  and  dues  mentioned  in 
the  special  case  (so  far  as  are  not  admitted  by 
the  appellants)  can  be  included  in  arriving  at  the 
gross  and  rateable  value  of  the  assessable  here- 
ditaments.   To  this  answer  the  appellants  object 
so   far   as   it   relates  to  certain  rates  and  dues 
mentioned   in   par.   5   of  the   special  case,  and 
designated  (a)  harbour  rates  on  shipping;    (B) 
harbour  rates  on  goods;  and  (d)  dock  rates  on 
goods  under  sect.  126  of  an  Act  of  1854.    These 
rates  and  dues  are  imposed  by  a  series  of  private 
Acts  relating  to  Swansea  Harbour,  of  which  the 
earliest  was  passed  in  1854  and  the  latest  in  1896. 
The  law  applicable  to  the  subject  was  thus  stated 
by  Blackburn,   J.   in  New    Shoreham   Harbour 
Commissioners  v.  Overseers  of  Lancing  (ubi  sup.) : 
"  It  is  very  clear  in  law  that  tolls  are  not  per  se 
the  subject  of  a  rate.    It  is  equally  clear  that, 
when  parties  occupy  land,  they  are  rateable  for 
the  value   of  that   land,  and  that  tolls,  though 
not  rateable,  may  be  considered  as  enhancing  the 
value  of  the  occupation  of  the  land  whenever  it 
appears  that  the  occupation  of  the  land  is  so  con- 
nected with  them  that  it  can  be  said  that  the  tolls 
and  rates  are  levied  on  account  of  the  occupation 
of  the  land;  or,  perhaps,  though  not  levied  on 
account  of  the  occupation  of  the  land,  where  they 
could  not  be  received  without  an  occupation  of 
the  land.    This,   however,   might  be  subject  to 
some  qualification."    In  applying  this  principle 
to  the  present  case,  two  points  have  to  be  con- 
sidered :  (1)  Whether  the  rates  and  dues  imposed 
by  the  Act  of  1854  were  or  were  not  such  as  ought 
to  be  taken  into  consideration  as  enhancing  the 
value  of  the  land  of  which  the  Swansea  Harbour 
Trustees  were  in  rateable  occupation  at  the  time 
of  the  passing  of  the  Act ;  and  (2),  if  this  question 
be  answered  in  the  negative,  whether  any  altera- 
tion has  been  introduced  by  the  subsequent  legis- 
lation. In  order  to  arrive  at  a  satisfactory  conclu- 
sion on  the  first  of  these  points,  it  seems  desirable 
to  give  a  short  sketch  of  the  history  of  Swansea 
Harbour  (so  far  as  the  materials  before  the  court 
enable  this  to  be  done)  down  to  the  time  of 
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the  passing  of  the  Act  of  1854.  The  earliest  Act 
dealing  with  the  harbour  was  passed  in  1791 
(31  Geo.  3,  c.  clxxxiii.),  entitled  "An  Act  for 
repairing,  enlarging,  and  preserving  the  harbour 
of  Swansea,  in  the  county  of  Glamorgan."  By  it 
a  body  of  trustees  was  constituted  for  the  purpose 
(amongst  others)  of  erecting  piers,  quays,  wharves, 
and  embankments  in  the  harbour  and  river  of  the 
port  of  Swansea  (that  river  being  the  river  Tawe), 
and  enlarging,  maintaining,  securing*  and  lighting 
the  same,  the  making  of  proper  channels  or  cuts 
for  letting  off  land  water  or  floods,  and  improving, 
cleaning,  and  deepening  the  bar  and  river  of  the 
port,  and  making  convenient  avenues  thereto,  and 
regulating  the  use  of  the  harbour ;  and  also  the 
erection  of  a  pier  and  lighthouse  at  the  Mumbles, 
and  making  public  docks,  pills,  gates  and  bridges, 
and  sea  baths  at  the  town  of  Swansea  within  the 
port.  The  soil  of  the  harbour  seems  at  that  time 
to  have  been  vested  in  the  Duke  of  Beaufort  as 
the  lord  of  certain  neighbouring  manors.  The 
Act  does  not  in  any  way  vest  this  soil  in  the 
trustees,  and  the  duke's  rights  were  carefully 
preserved  by  a  saving  clause — sect.  64.  The  Act 
enables  the  trustees  by  sect.  32  to  acquire  by  com- 
pulsory purchase  lands  for  the  purpose  of  making 
improvements,  and  by  sect.  39,  on  payment  of  the 
purchase  money,  "  to  take  possession,  have  and 
hold,  or  use  and  enjoy"  the  purchased  lands. 
This  would  make  the  trustees  to  enter  into  occupa- 
tion of  the  purchased  lands ;  whether  it  would  be 
sufficient  to  vest  in  them  the  legal  title  without 
conveyance  may  be  doubtful.  For  the  purpose 
of  raising  a  sufficient  fund  for  effecting  the  pur- 
poses of  the  Act,  it  is  enacted  by  sect.  25  that 
"  there  shall  be  paid  to  the  trustees  .  .  .  for 
every  ship  or  vessel"  (with  certain  exceptions) 
"  entering  into  the  river  or  harbour  of  Swansea 
and  within  the  Saltwork  Point  and  Black  Point " 
(with  an  exception  needless  to  specify)  "  a  rate 
or  duty  not  exceeding  2d.  for  every  ton  of  the 
burthen  or  tonnage  ...  of  such  ship  or 
vessel."  The  next  statute  to  which  our  attention 
was  directed  was  passed  in  1836  (6  &  7  Will.  4, 
o.  cxxvi.)  for  the  purpose  of  authorising  extensive 
improvements  in  the  harbour.  These  were  divided 
into  three  heads :  (1)  The  making  of  a  navigable 
canal  or  cut  for  the  waste  water  from  Fabian's 
Bay  to  communicate  with  the  river  Tawe  at  or 
near  Pentreguinea,  and  the  erection  of  a  gate 
or  lock  across  the  then  existing  bed  of  the  Tawe 
so  as  to  divert  the  water  of  the  river  from  its 
then  course  through  the  cut  or  canal,  and  the 
making  of  various  auxiliary  alterations ;  (2)  the 
erection  of  a  gate  or  lock  from  the  corporation 
public  quay  across  the  bed  of  the  river  Tawe  so 
as  to  form  the  space  between  that  point  and  the 
Pottery  into  a  wet  dock,  and  the  making  of  divers 
auxiliary  works ;  and  (3)  the  deepening  and  im- 
proving the  bed  of  the  river  Tawe  and  to  make  it 
navigable  for  ships  or  vessels  as  high  as  the  Forest 
Works  near  Morriston.  The  Act  conferred  powers 
of  purchasing  lands  for  the  purposes  of  these 
improvements,  and  these  were  to  be  conveyed  to 
the  trustees.  Sect.  140  saves  the  royalty,  right, 
or  property  of  the  Duke  of  Beaufort,  his  heirs, 
successors,  or  assigns  in  and  to  the  water, 
channel,  and  soil  of  the  river  of  Swansea,  otherwise 
Tawe,  or  the  port  and  harbour  thereof.  By  sect.  68 
the  trustees  were  empowered  (after  the  comple- 
tion of  the  works)  to  levy  and  collect  in  addition 
to  the  harbour  dues  granted  by  prior  Acts  an 


additional  duty  or  rate  upon  all  vessels  entering 
the  harbour.    The  trustees  proceeded  to  construct 
the  navigable  channel  or  cut  from  Fabian's  Bay  to 
Pentreguinea  mentioned  in  the  Act  and  diverted 
the  waters  of  the  Tawe  into  it ;  and  they  also 
converted  the  former  bed  of  the  Tawe  into  a  wet 
dock,  which  now  constitutes  the  Town  Float  or 
North  Dock  mentioned  in  the  special  case  and 
in  the  judgment  of  the  Divisional  Court.    In  1847 
a  private  Act  was  passed  to  enable  a  joint  stock 
company  thereby  incorporated  under  the  name  of 
the  Swansea  Dock  Company  to  construct  and 
maintain  a  dock  and  other  works  on  the  sooth 
side  of  Swansea  with  an  entrance  thereto  from 
the  river  Tawe.    This  dock  has  since  been  con- 
structed, and  was  known  at  first  as  the  Swansea 
Dock,   but  more  recently  as  the   South  Dock. 
By   sect.  55  of  the  last-mentioned  Act  it  was 
enacted  that  this  dock  and  other  works  should 
"  with  reference  to  all  duties,  tolls,  rates,  penalties, 
and  exemptions  be  deemed  and  taken  to  Be  within 
the  limits  of  the  harbour  of  Swansea."     This 
brings  me  to  the  Act  of  1854(17  &  18  Vict.  c.  cxxvi.), 
the  preamble  of  which  contains  the  following 
recitals:    [His    Lordship  read  the   recitals  on 
pp.  2014  and  2015.]    Sect.  3  enacts  that  "  this  Act 
shall  be  put  in  force  within  the  limits  of  the 
harbour  of  Swansea,  which  limits  comprise  Port 
Tennant  as  by  this  Act  defined,  and  all  works  by 
this  Act  authorised  to  be  made  or  maintained,  and 
all  places  within  the  navigation  of  the  river  Tawe 
as  high  as  the  Forest  Weir."    Port  Tennant  is 
defined  by  sect.  128,  which  speaks  of  "  Fabian's 
Bay  in  Swansea  Harbour."    It  is  of  importance 
to  ascertain  what  land  within  these  limits  was 
vested  in  or   in     the    rateable '  occupation  of 
the     trustees  at  the  time    of   the    passing  of 
this    Act.      It    is    not  now  disputed   that    the 
trustees  were  in  the  rateable  occupation  of  the 
Town  Float  and  adjoining  basins ;  but  in  par.  3 
of  the  special  case  it  is  admitted  for  the  purposes 
of  the  case  only  that  the  soil  of  the  bed  of  the 
river  (on  which  the  Town  Float  was  constructed) 
is  still  vested  in  the   Duke  of  Beaufort.    There 
can  be  no  doubt  that  the  trustees  were  in  occupa- 
tion of  or  had  vested  in  them  such  lands  as  they 
or  their  predecessors  had   acquired    under  the 
powers  of  the  various  Acts  for  purposes  of  the 
improvements   thereby  authorised ;  but  there  is 
nothing  to  show  that  any  portion  of  the  soil  of  the 
harbour  as  it  existed  in  1791  was  vested  in  them, 
or  (with  the  exception   of  the  Town    Float  or 
adjoining  basins)   was  in  their  rateable  occupa- 
tion.   In  particular  it  seems  to  me,  upon  a  com- 
parison of   the   plan  No.  1  annexed  to  the  case 
with  the    deposited   plan  of  the  improvements 
sanctioned  by  the  Act  of  1854,  that  the  portion  of 
the  harbour  lying  between  a  point  near  the  entrance 
to  the  Half  Tide  Basin,  North  Dock,  and  the  ends 
of  the  east  and  west  piers  of  the  harbour  as  they 
existed  in  1854  (coloured  blue,  not  hatched,  in 
plan  No.  1)  were  not  then — and,  indeed,  are  not 
now — in  the  rateable  occupancy  of  the  trustees. 
It  also  appears  that  there  were  very  considerable 
lands  within  the  limits  of  the  harbour  as  defined 
by  sect.  3  which  were  not  in  the  occupation  of  other 
persons  than  the  trustees — viz: :  (1)  the  Swansea 
Dock,  which  is  recognised  by  sect.  129  as  forming 
part  of  the  harbour  for  the  purposes  of  rates  and 
dues ;     and    (2)  Port    Tennant.      It   may  con- 
veniently be  here  pointed  out  that  vessels  can  enter 
the  harbour  not  only  from  the  sea,  bat  also  by  the 
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Tennant  Oanal,  which  connects  Port  Tennant 
with  Neath.  I  now  pass  on  to  consider  the 
sections  of  the  Act  of  1854  which  imp  ose  duties 
or  rates,  and  in  the  first  place  I  refer  to  sects.  125 
and  127.  The  former  of  these  gives  the  trustees 
the  right  to  demand  and  take  in  respect  of  all 
vessels  of  the  burden  of  ten  tons  and  upwards  by 
admeasurement,  "  entering  or  leaving  the 
harbour,"  the  rates  specified  in  sched.  A.  These 
dues  become  payable,  therefore,  on  a  vessel  enter- 
ing the  harbour,  and  that  although  the  vessel 
might  never  come  within  any  portion  of  which 
the  trustees  were  in  occupation.  Sect.  127 
empowers  the  trustees  to  demand  and  take  in 
respect  of  goods  "  loaded  into  or  discharged  from 
vessels  lying  or  being  in  any  part  of  the  harbour." 
The  words  "  any  part  of  the  harbour  "  on  their 
natural  construction  include  parts  of  the  harbour 
not  in  the  occupation  of  the  trustees ;  and  this 
is  shown  to  be  the  true  meaning  by  the  provisions 
in  sect.  127  as  to  vessels  within  the  limits  of 
Port  Tennant,  and  in  sect.  129  as  to  vessels 
within  the  Swansea  Dock.  Now,  the  question  is, 
in  the  words  of  Lord  Blackburn,  Is  the  occupation 
of  the  land  occupied  by  the  trustees  so  connected 
with  these  rates  or  dues  that  it  can  be  said  that 
they  are  levied  on  account  of  the  occupation  of 
the  land,  or  that  they  could  not  be  received  with- 
out an  occupation  of  the  landP  Apart  from 
authority  I  should  say  that  this  question  must  be 
answered  in  the  negative :  for  all  these  dues  appear 
to  me  leviable  whether  the  ship  or  vessel  does  or 
does  not  enter  any  land  in  the  occupation  of 
the  trustees.  I  am  confirmed  in  this  view 
by  the  judgments  of  the  Divisional  Couit  and 
the  Court  of  Appeal  in  Blyth  Harbour  Commis- 
sioners v.  Newsham  and  South  Blyth  Church- 
wardens, &c  (ubi  sup.)t  decided  on  an  Act 
of  Parliament  the  scheme  of  which  closely 
resembled  that  contained  in  the  Act  of  1854.  I 
think  that  Lewis  v.  Overseers  of  Swansea  (5 
E.  &  B.  508)  also  supports  it,  though  it  relates 
to  customary  and  not  statutory  tolls.  So  also 
in  my  opinion  does  the  case  of  Faversham 
Navigation  Commissioners  v.  Faversham  Union 
(31  J.  P.  822).  For  the  respondents  the  case  of 
Beg.  v.  Hull  Bock  Company  (ubi  sup.)  was  relied 
on ;  but  that  was  a  decision  on  a  statute  framed 
on  what  seem  to  me  to  be  quite  different  lines. 
The  dues  were  there  imposed  by  a  single  clause 
in  respect  of  vessels  "  coming  into  or  going  out  of 
the  harbour,  basin,  or  docks  ...  or  un- 
lading or  putting  on  shore  or  lading  or  taking 
on  board  any  of  their  cargo,  goods,  or  merchan- 
dise within  the  said  port,"  and  the  court  upon 
the  construction  of  the  Act  arrived  at  the 
conclusion  that  the  use  of  the  docks  was  the 
meritorious  cause  of  the  tolls  imposed  by  the 
Legislature,  and  therefore  must  be  held  to  have 
been  earned  there  in  respect  of  vessels  which 
actually  entered  the  docks.  In  the  present  case 
I  am  unable  to  arrive  at  that  conclusion,  for,  as 
I  shall  immediately  have  occasion  to  point  out, 
remuneration  is  specially  provided  for  the  use  of 
the  docks  in  the  occupation  of  the  trustees.  I 
may  also  add  that  the  decision  in  Rea.  v.  Hull 
Dock  Company  (ubi  sup.)  was  not  followed  in 
Blyth  Harbour  Commissioners  v.  Newsham  and 
South  Blyth  Churchwardens  (ubi  sup.),  where  the 
provisions  of  the  statute  considered  closely 
resembled  those  of  the  Swansea  Harbour  Act 
1854.    I  now  return  to  sect.  126  of  the  Act,  which 


empowers  the  trustees  to  demand  and  take  in 
respect  of  all  goods  loaded  into  or  discharged 
from  vessels  entering  the  Town  Float  or  Half 
Tide  Basin  the  rates  specified  in  sched.  B.    As 
already   mentioned,  it   is  not  disputed  by  the 
appellants  that  in  1854  the  Town    Float   and 
basins  were  in  the  rateable  occupation  of  the 
trustees.     Prima  facie  this  occupation  of  the 
Town  Float  and  basins  does  appear  to  me  to 
be  so  connected  with  the  rates  now  in  question 
that  it  can  be  said  that  they  are  levied  on  account 
of  the  occupation,  and,  indeed,  this  is  in  part 
conceded  by  the  appellants,  who  admit  that  one- 
third  of  the  rates  muBt  be  taken  into  account  in 
determining  the  value  of  the  land  occupied  by 
the  trustees.    The  appellants  contend,  however, 
that  the  remaining  two-thirds  of    these    rates 
ought  to  be  regarded  as  tolls  in  gross  like  those 
imposed  by  sect.  127.    This  is  to  treat  sect  126 
as  imposing  a  rate  of  two-thirds  of  the  amount 
specified  in  sched.  B  in  respect  of  goods  loaded 
into  or  discharged  from  vessels   lying  in   the 
harbour  generally,  and   an    additional   rate    of 
one- third  of  those  amounts  in  respect  of  goods 
loaded  into  or  discharged  from  vessels  lying  in 
the  Town  Float.    If  the  statute  had  been  framed 
in  this  form  the  case  of  Beg.  v.  Berwick  Assess- 
ment  Committee  (ubi  sup.)  would  have  been  a 
direct   authority   in  favour  of    the  appellants' 
contention;    but  as  the   Act   of    1854   stands, 
though  the  pecuniary  result  may  be  the  same,  I 
have  been  unable  to  satisfy   myself   that   the 
inference  sought  to  be  drawn  as  to  the  intention 
of  the  Legislature  is  more  than  a  plausible  guess. 
In  these  circumstances  I  think  that  these  rates 
ought  to  be  taken  into  account  in  assessing  the 
rateable  value  of  the  Town  Float.    I  now  proceed 
to  state  shortly  the  history  of  the  harbour  subse- 
quently to  1854.    Under  the  provisions  of    the 
Act  of  1854  the  trustees  altered  and  extended  the 
piers  of  the  harbour.    By  the  Swansea  Harbour 
Act  1857  the  Swansea  Dock  (now  known  as  the 
South  Dock)  was  vested  in  the  trustees.    The  site 
is  coloured  blue,  hatched  blue,  in  plan  No.  1. 
By  the  Swansea  Harbour  Act  1864  the  trustees 
were  empowered  to  execute  various  works,  and 
to  construct  a  new  cut  or  entrance  channel  com- 
mencing at  or  near  the  opening  between  the  then 
existing  piers   of    Swansea   Harbour  and   ter- 
minating at  or  near  low  water  in  Swansea  Bay, 
and  to  stop  up  the  then  entranoe  of  the  channel 
of  Swansea  Harbour  and  to  divert  the  waters  of 
the  river  Tawe  into  the  channel  authorised  by 
the  Act.    The  trustees  have  executed  the  works 
so  authorised.    For  the  purposes  of  the  Acts  of 
1854  and  1864  the  trustees  acquired  from  the 
Duke  of  Beaufort  and  took  from  him  a  convey- 
ance not  merely  of  the  site  of  the  extended  piers, 
but  also  of  the  channel  between  them.    The  land 
so  acquired  is  coloured  blue,  hatched  blue,  on 
plan  No.  1,  and  constitutes  the  present  entrance 
to  the  harbour  from  the  sea.    Such  entrance  is 
therefore  now  vested  in  the  appellants.    By  the 
Swansea  Harbour  Act  1874  the  trustees  were 
enabled  to  construct  very  extensive  additional 
works,  and  in  particular  a  large  dock  in  Fabian's 
Bay  and  on  lands  in  Port  Tennant  and  adjoining 
lands.    These  works  have  been  executed.    The 
dock  so  constructed  is  known  as  Prince  of  Wales' 
Dock,  and  the  site  of  it  is  vested  in  the  trustees, 
and  is  coloured  blue,  hatched  blue,  in  plan  No.  1. 
It  i     dmitted  by  par.  29  of  the  special  case  that 
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the  appellants  are  in  occupation  of  all  the  lands 
marked  bine,  batched  bine,  on  the  plan  No.  1.    It 
thus  appears  that  a  very  mnch  larger  area  is  now 
in  their  occupation  than  was  so  in  1854 ;  bat  a 
substantial  portion    of  the  harbour — viz.,  that 
already  referred  to  as  lyingto  the  south  or  south- 
east of  the  entrance  to  the  Half  Tide  Basin,  North 
Dock  (coloured  blue,  not  hatched,  on  plan  No.  1) — 
still  remains  not  in  their  occupation.    By  sect.  15 
of  the  Act  of  1857,  sect.  129  of  the  Act  of  1854  was 
repealed,  but  by  sect.  16  it  was  provided  that, 
notwithstanding  such  repeal,  the  docks  and  works 
of   the    Swansea   Dock    Company  should  with 
respect  to  (amongst  other  things)  all  duties  and 
rates  be  deemed  within  the  limits  of  the  harbour ; 
and  by  sect.  17  it  was  provided  that  the  trustees 
should  not  (in  addition  to  the  dock  rates  by  the 
Act  of  1857  authorised)  take  in  respect  of  any 
goods  shipped  or  unshipped  into  or  from  any 
vessel  within  the  docks  more  than  one-half  part 
of  the  rates  which  might  for  the  time  being  be 
taken  under  the  provisions  of  the  Act  of  1854  for 
goods  of  a  like  nature  when  shipped  or  unshipped 
into  or  from  any  vessel  within  the  Town  Float. 
The  effect  of  these  enactments  seems  to  me  to  be 
simply  to  preserve  to  the  trustees  the  duties  and 
rates  in  respect  of  vessels  and  goods  to  which 
they  were  entitled  under  the  Act  of  1854.    In 
the  subsequent  Acts  the  language  is  somewhat 
different.    It  will  be  sufficient  to  discuss  the  pro- 
visions contained  in  the  Act  of  1854,  sects.  16 
and  17  of  which  are  as  follows  : 

Sect.  16.  For  the  purpose  of  rates  on  shipping  in 
reepeot  of  all  vessels  using  the  pier,  channel,  and  works 
authorised  by  this  Aot,  those  works  shall  be  deemed  to 
he  within  the  limits  of  the  harbour  as  fully  and  effec- 
tually as  though  the  same  works  had  formed  part  of  the 
works  of  the  Aot  of  1854  authorised  to  be  made  and 
maintained. 

Sect.  17.  For  the  purposes  of  rates  on  gocds  in  respect 
of  all  goods  loaded  into  or  discharged  from  vessels 
lying  or  being  in  the  channel,  or  using  the  piers  and 
works  hereby  authorised,  those  works  shall  be  deemed 
to  be  within  the  limits  of  the  harbour  other  than  the 
Town  Float  and  Half  Tide  Basin  mentioned  in  the  Aot 
of  1854  as  fully  and  effectually  as  though  the  same 
works  had  formed  part  of  the  works  other  than  the 
Town  Float  and  Half  Tide  Basin  by  the  Aot  of  1854 
authorised  to  be  made  and  maintained. 

In  argument  much  stress  was  laid  on  the  words 

"  using  the  pier,  channel,  and  works  "  in  sect.  16, 

and  on  the  words  "  lying  or  being  in  the  channel, 

or  using  the  piers  and  works  hereby  authorised  " 

in  sect.  17.    It  was  contended,  first,  that  this  and 

similar   language  found  in  subsequent  statutes 

constituted  a  legislative  interpretation  of  the  Act 

of  1854,  and  showed  that  the  harbour  rates  and 

duties  thereby  imposed  in  respect  of   shipping 

and  goods  were  to  be  regarded  as  so  connected 

with  the  lands  in  the  occupation  of  the  trustees 

as  to  show  that  they  were  levied  on  account  of 

that  occupation ;  and,  secondly,  that,  even  if  this 

were  not  so  as  regards  all  the  rates  and  duties 

imposed  by  the  Act  of  1854,  still  rates  and  duties 

levied  under  the  Act  of  1864,  and  the  subsequent 

Acts,  ought  to  be  held  to  be  levied  on  account  of 

the  occupation   of    the    works    by    those    Acts 

respectively  authorised.   In  my  judgment  neither 

consequence  follows  from   the  language  of  the 

enactments.     Where  a  vessel  is  found   "using 

the  pier,  channel,  and  works,"  as  mentioned  in 

sect.  16  of  the  Act  of  1854,  or  "lying  in  the 


channel  or  using  piers  and  works,*'  mentioned  in 
sect.  17,  the  Legislature  provides  that   for  the 
purposes  of  rates  on  shipping  under  sect.  16,  and 
for  the  purposes  of  rates  on  goods  under  sect.  17, 
the  vessel  is  "  to  be  deemed  within  the  limits  of 
the  harbour  "  as  though  the  new  works  authorised 
by  the  statutes  subsequent  to  1857  had  formed 
part  of  the  works  by  the  Act  of  1854  authorised 
to  be  made  or  maintained  (other,  in  the  case  of 
goods,  than  the  Town  Float).    This   sends  as 
back  to  the  Act  of  1854  to  find  what  rates  and 
duties  in  respect  of    shipping    and    goods  are 
payable,  and  there  is  not  enough  in  the  language 
of  the  subsequent  statutes  to  satisfy  me  that  the 
Legislature  intended  that  those  rates  and  duties 
should  be,  or  be   deemed  to  be,  of  a  nature 
differing  from  that  which  was  given  to  them  by 
the    Act    of    1854    when    properly    interpreted. 
These  are  the  conclusions  at  which  I  have  arrived 
upon  the  best  consideration  I  can  give  to  this 
subject.    I  express  them,  however,  with  less  con- 
fidence inasmuch  as  I  find  myself  differing  from 
the  Divisional  Court.    I  think  that  in  construing 
the  Act  of  1854  less  weight  has  been  given  to  the 
facts  relating  to  the  occupation  of  the  harbour 
by  the  trustees  and  more  to  the  case  of  Beg.  v. 
Hull  Dock  Company  (ubi  sup.)  than  I  am  myself 
able  to  give.    For  these  reasons  I  think  that 
the  appeal  ought  to  be  allowed  as  regards  the 
duties    falling    under    the    heads    (a)    harbour 
rates  and    shipping  and  (6)   harbour    rates   on 
goods  mentioned  in  par.  25  of  the  special  case, 
but   not   those  which  fall  under  the   head  (d) 
dock  rates  on  goods  under  sect.  126  of  the  Act 
of  1854. 

Moulton,  L.J.  read  the  following  judgment: 
— The  tolls  and  dues  in  question  in  this  appeal 
are  the  creation  of  a  series  of  statutes  commenc- 
ing in  1854  and  marking  the  several  stages  of  the 
development  of  the  harbour  of  Swansea  in  the 
hands  of  the  present  trustees,  a  body  which  itself 
came  into  existence  under  the  first  of  these  Acts 
— viz.,  that  of  1854.    It  is  true  that  there  had 
previously  existed  a  body  of  trustees  for  some- 
what similar  purposes  and  with  somewhat  similar 
powers  who  had  possessed  and  exercised  the  right 
of  levying  tolls  and  dues  on  shipping  using  the 
harbour  of  Swansea.    The  constitution,  duties, 
and  powers  of  these  earlier  trustees  are  to  be 
found  in  a  series  of  Acts  of  Parliament  com- 
mencing in  the  year  1791  and  ending  in  the  year 
1847,  and  a  large  part  of  the  argument  of  the 
respondents  in  this  appeal  consisted  in  urging 
upon  us  that  we  ought  to  look  upon  the  existing 
trustees  and  the  existing  tolls  and  dues  as  consti- 
tuting in  substance  a  continuation  of  the  earlier 
state  of  things,  and  that  we  therefore  ought  to 
consider  the  clauses  in  the  earlier  Acts  in  deciding 
upon  the  status  and  nature  of  the  existing  tolls 
and  dues  and  their  relation  to  the  property  vested 
in  the  present  trustees.     After  giving  careful 
consideration  to  the  able  argument  which  was 
advanced  on  this  point,  I  am  unable  to  agree  with 
it.    I  am  of  opinion  that  it  was  the  intention  of 
the  Legislature  to  make  a  new  departure  by  the 
Act  of  1854.     It  repealed  entirely  all  previous 
legislation  relating  to  Swansea  Harbour  (with  the 
exception  of   one  Act  relating  to  the  Mumbles 
Lighthouse,  which  is  not  material  to  the  present 
case),  created  a  new  body  of  trustees,  and  autho- 
rised a  new  scheme  of  tolls  and  dues  differing  in 
amount  and  character  from  those  previously  in 
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force.    It  swept  away  not  only  the  old  tolls  pay- 
able to  the  former  trustees,  out  also  other  cus- 
tomary payments   receivable    by  the    Duke    of. 
Beaufort  or  by  the  corporation  of  Swansea.    In 
view  of  all  these  indications  on  the  part  of  the 
Legislature  of  its  intention  to  make  a  new  depar- 
ture by  the  Act  of  1854,  it  appears  to  me  that 
the  court  can  get  no  useful  guidance  from  the 
consideration  of    the  earlier  Acts.    They  raise 
much  the  same  type  of  questions  as  those  raised 
by  the  later  Acts,  but  with  individual  differences 
in  the  detail  of  the  surrounding  circumstances 
and  the  language  used.    Thus  the  court  would 
meet  with  the  same  class  of  difficulties  in  deciding 
the  status  of  these  tolls  and  dues  under  the  earlier 
Acts  as  we  are  compelled  to  face  with  relation  to 
the  later  Acts,  and  when  it  had  decided  those 
questions  it  would   derive   little  profit  from  its 
labour  seeing  that  there  would  always  remain  the 
question  whether  that  which  obtained  under  the 
repealed    Acts    survived    the    change    wrought 
by  the  Act  of  1854.      I  do   not,  therefore,  pro- 
pose   to    deal    with    these    earlier  Acts,    which 
are  no   longer  in    force,    save    by  saying    that, 
in    my    opinion,     they    would    not     assist    the 
case  of  the  respondents.    It  is  clear  that  some 
at  least  of  the    earlier    tolls    and  dues    which 
were  replaced  by  those  at  present  in  force  were  of 
the  character  of  tolls  in  gross,  as,  for  instance, 
the  customary  payments  to  the  corporation  which 
formed  the  subject-matter  of  the  decision  in  the 
case  of  Lewis  v.  Overseers  of  Swansea  (5  E.  &  B. 
508).    Starting,  then,  with  the  Act  of  1854,  we 
find  that  the  tolls  and  dues  fall  under  two  distinct 
heads :  (1)  Does  on  vessels  entering  or  leaving  the 
harbour  which  are  levied  according  to  the  tonnage 
of  the  vessel  and  may  be  conveniently  called 
tonnage  dues ;  (2)  dues  on  goods  loaded  into  or 
discharged    from    vessels   in   the    harbour.      It 
is  convenient  and  almost  necessary  to  consider 
these  two  classes  of  dues  separately.   Taking  first 
the  tonnage  dues,  we  find  that  they  are  originally 
granted  by  sect.  125  of  the  Act  of  1854,  which  is 
in  the  following  words  :  "  The  trustees  from  time 
to  time  may  demand  and  take  in  respect  of  all 
vessels  of  the  burden  of  ten  tons  and  upwards,  by 
admeasurement,  entering  or  leaving  the  harbour 
the  several  rates  on  shipping  respectively  speci- 
fied in  the  schedule  A  to  this  Act  annexed,  and 
those  rates  shall  be  payable  from  the  commence- 
ment of  this  Act."    The  harbour  of  Swansea  (in 
respect  of  the  user  of  which  these  dues  are  pay- 
able) is  defined  by  sect.  3  of  the  Act  of  1854,  and 
extends  to  and  includes  Port  Tennant  on  the  east 
and  the  river  Tawe  up  to  Forest  Weir  on  the 
north.    It  is  not  clear  from  the  Act  itself  what 
is  its  western  boundary,  and  no  doubt,  if  it  were 
important,  some  inquiry  would  have  to  be  made 
into  past  history  to  determine  this  point.    But 
sect.  3,  taken  together  with  sect.  128  of  the  Act, 
suffices  to  show  that  it  included  far  more  than 
the  lands  then  vested  in  the  trustees,  or  of  which 
they  could  by  any  stretch  of  imagination  be  con- 
sidered occupiers.     For  example,   the  entrance 
channel  of  the  harbour  itself  was  not  their  pro- 
perty nor  in  their  occupation.    Taking  into  con- 
sideration, on  the  one  hand,  the  fact  that  the 
trustees  had   important    conservancy  duties  to 
perform  over  the  whole  harbour,  and,  on  the  other 
hand,  that  these  tolls  are  leviable  on  all  vessels 
entering  or  leaving  the  harbour,  whether  or  not 
they  pass  over  any  lands  of  which  the  trustees 


were  the  owners  or  occupiers  at  that  date,  or 
availed  themselves  of  any  of  the  works  constructed 
by  them,  I  have  no  difficulty  in   coming  to  the 
conclusion  (following  the  principle  illustrated  in 
the    decision  of   Lewis  v.   Overseers  of  Swansea 
(ubi  sup.),  which  I  consider  to  have  received  the 
sanction  of  this  court  in  Blyth  Harbour  Commis- 
sioners v.   Newsham  and  South  Blyth  Church' 
wardens  (ubi  sup.),   that  these  tolls  were    not 
so  connected  with  the  occupation  of  any  here- 
ditaments of  which  the  trustees  were  occupiers 
as  to  render  them  rateable,  but  were  in  the  nature 
of  tolls  in  gross,  and  therefore  are  not  capable  of 
being  rated.    Such,  then,  was  the  nature  or  status 
of  the  tonnage  dues  under  the  Act  of  1854.    Now, 
what  has  been  the  character  of  the  subsequent 
legislation  with  regard  to  these  tolls  ?  It  may  be 
briefly  summed  up  thus :  Their  amount  and  inci- 
dence has  been  left  wholly  unchanged  throughout 
the  intervening  period,  save  that  as  from  time  to 
time  changes  have  been  made  in  the  conformation 
of  the  harbour  and  new  works  for  the  convenience 
of  vessels  using  it  have  been  constructed  under 
Parliamentary    authority,  the    Legislature    has 
invariably  provided  that  the  added  portions  shall 
be,  or  be  deemed  to  be,  within  the  harbour  as 
defined  by  the  Act  of  1854,  so  that  vessels  entering 
or  leaving  them  become  subject  to  these  tonnage 
dues.    This  is  just  what  one  would  expect  the 
Legislature  to  do  if  these  dues  were  of  the  nature 
of  tolls  in  gross  intended  to  be  paid  in  respect  of 
the  use  of  the  harbour  generally  and  not  of  any 
particular  portion  of  it,  and  accordingly  these 
subsequent  provisions   do   not,   in   my    opinion, 
indicate  any  intention  on  the  part  of  the  Legis- 
lature to  alter  the  status  or  nature  of    these 
tonnage  dues.    It  is  true  that  these  additional 
works  executed  by  the  trustees  change  the  pro- 
portion which  the  part  owned  or  occupied  by  the 
trustees  bears  to  the  remainder  of  the  harbour, 
but  there  is  no  point  of  time  at  which  they  own 
or  occupy  the   whole  of  the  harbour.    Indeed, 
when  we  come  to  the  Act  of  1901  (which  is,  how- 
ever, subsequent  to  the  rate  now  before  us)  we 
find  an  enormous  change  in  the  other  direction. 
The  proportion  of  the  harbour  not  owned  or  occu- 
pied by  them  is  vastly  increased.    But  in  which- 
ever direction  the  change  takes  place  I  am  of 
opinion  that  it  does  not  affect  the  status  of  the 
tolls.    They  were  originally  tolls  in  gross,  and 
no  indication  is  given  of  any  intention  to  alter 
their  character,  nor  does  anything  occur  which  by 
law  necessarily  has  that  effect.    I  am  therefore 
of  opinion  that  the  tonnage  dues  under  sect.  125 
of  the  Act  of  1854  as  extended  in  their  ambit  by 
the  sections  relating  to  them  in  the  later  Acts 
are  not  rateable.    This  conclusion  is  supported 
by  a  consideration  of  sect.  134  of  the  Act  of 
1854.    Additional  tonnage  dues  are  thereby  im- 
posed for  prolonged  stay,  but  it  will  be  observed 
that  they  are  limited  to  vessels  using  the  Town 
Float  (a  part  of    the  harbour  of  which   it    is 
admitted  that  the  trustees  now  have  and  then 
had  rateable   occupation),  and    are   no    longer 
imposed  on  all  vessels  entering  or  leaving  the 
harbour  without    any  distinction    between    the 
portion  used  or  the  nature  of  the  property  or 
occupation  of  the  trustees  in  such  portion.    Such 
tonnage  dues  are  clearly  of  a  rateable  character, 
and  contrast   sharply  in    their   incidents    with 
those  I  have  just  considered.    It  will  be  found 
that  a  like  distinction  is  kept  up  in  subsequent 
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Acts,  and  that,  while  the  tonnage  dues  imposed  by 
sect.  125  of  the  Act  of  1854  are  left  unchanged  in 
the  generality  of  their  application,  new  tonnage 
dues  of  the  type  of  those  imposed  by  sect.  134  are 
made  payable  in  respect  of  the  prolonged  use  of 
works  subsequently  constructed  of  the  nature  of 
docks  {i.e.,  analogous  to  the  Town  Float)  which 
were  acquired  or  constructed  by  the  trustees,  and 
of  which  they  undoubtedly  had  rateable  occupa- 
tion. I  will  now  turn  to  the  dues  in  respect  of 
goods  loaded  into  or  discharged  from  vessels 
within  the  harbour  of  Swansea.  The  provisions 
of  the  Act  of  1854  with  regard  to  these  may  (so 
far  as  is  material  for  the  questions  that  we  have 
to  decide)  be  briefly  summarised  as  follows  :  By 
sect.  127  certain  dues  were  imposed  in  respect  of 
all  goods  loaded  into  or  discharged  from  vessels 
lying  or  being  in  any  part  of  the  harbour  other 
than  the  Town  Float.  The  amount  of  the  dues 
was  Hd.  per  ton  on  copper  ores,  and  two-thirds 
of  the  dues  on  other  goods  set  out  in  sched.  B  to 
the  Act,  with  a  maximum  limit  relating  to  Port 
Tennant  only  and  since  repealed.  By  sect.  126 
certain  dues  were  imposed  in  respect  of  goods 
loaded  into  and  discharged  from  vessels  entering 
the  Town  Float.  These  were  higher  than  those 
imposed  by  sect.  127,  being  the  full  amount  of 
the  dues  set  out  in  sched.  B  above  mentioned. 
By  sect.  129  a  maximum  limit  similar  to  that  in 
favour  of  Port  Tennant  was  imposed  in  favour  of 
the  works  of  the  Swansea  Dock  Company — a 
company  formed  by  Act  of  Parliament  to 
construct  a  dock,  which  was  afterwards  known  as 
the  South  Dock,  and  which  was  then  in  process 
of  construction.  Considering  the  state  of  things 
thus  established,  it  appears  to  me  that,  applying 
the  same  principles  as  I  have  applied  to  the  case 
of  the  tonnage  dues,  the  necessary  conclusion  is 
that  the  dues  authorised  by  sect.  127  (as  limited 
by  the  proviso  in  favour  of  Port  Tennant  at  the 
end  of  that  section,  and  by  the  provision  in 
favour  of  the  works  of  the  Swansea  Dock  Company 
in  sect.  129)  are  dues  in  gross,  inasmuch  as  they 
are  not  associated  necessarily  with  any  lands  or 
hereditaments  of  which  the  trustees  were  in  rate- 
able occupation.  On  the  other  hand,  the  dues 
authorised  by  sect.  126  are  statutably  associated 
with  the  use  of  the  Town  Float,  of  which  the 
trustees  were  in  rateable  occupation,  and  these 
dues  must  be  taken  into  account  in  estimating 
the  rateable  value  of  that  occupation.  With 
regard  to  the  claim  of  the  appellants  that  part 
only  of  the  dues  imposed  by  sect.  125  in  arriving 
at  the  rateable  occupation  of  the  Town  Float,  I 
agree  entirely  with  the  judgments  that  have 
already  been  delivered,  and  hold  the  contention 
unsustainable.  Such,  then,  was  the  state  of 
things  created  by  the  Act  of  1854.  By  the 
Act  of  1857  the  undertaking  of  the  Swansea 
Dock  Company  was  acquired  by  the  trus- 
tees, including  the  uncompleted  South  Dock, 
which  was  subsequently  completed  by  them. 
The  provisions  as  to  dues  on  goods  shipped 
or  unshipped  into  or  from  vessels  within  the  South 
Dock  were  as  follows :  By  sect  88  the  trustees 
were  empowered  to  charge  the  dues  set  out  in 
sched.  B  to  that  Act  in  respect  of  all  goods 
shipped  or  unshipped  within  the  dock.  There 
can  be  no  doubt  that  these  dues  are  so  connected 
with  the  occupancy  of  the  dock  that  they  must 
be  taken  into  consideration  in  determining  the 
rateable  value  of  the  dock,  and  this  is  admitted 


by  the  appellants.  But,  in  addition  to  these 
dues  on  goods,  certain  other  dues  are  payable  by 
reason  of  the  following  sections :  By  sect.  16  the 
docks  are  to  be  deemed  to  be  within4  the  limits  of 
the  harbour,  and  consequently  the  general  har- 
bour dues  in  respect  of  goods  imposed  by 
sect.  127  of  the  Act  of  1854  become  payable. 
Sect.  129  (which  imposed  in  favour  of  the  works 
of  the  Swansea  Dock  Company  the  limitation  of 
the  general  harbour  dues  on  goods  above  spoken 
of)  is  repealed  by  sect.  15,  but  oy  sect.  18  a  similar 
limitation  is  imposed  on  the  rates  for  goods 
which  the  trustees  may  demand  "  in  addition  to 
the  several  dock  rates "  authorised  by  the  Act. 
These  rates,  then,  are  imposed  as  an  extension  of 
the  general  harbour  dues  on  goods  given  by 
sect.  127  of  the  Act  of  1854,  and  remain  of  the 
same  amount.  In  my  opinion  we  are  clearly 
entitled  to  infer  that  the  Legislature  intended 
these  dues  to  be  of  the  same  nature  as  those 
imposed  by  the  Act  of  1854,  and  therefore  to  be 
of  the  nature  of  tolls  in  gro6s.  The  form  of  the 
legislation  possesses  just  those  features,  the 
absence  of  which,  in  my  opinion,  justified  the 
conclusion  that  the  whole  of  the  rates  under 
sect.  126  of  the  Act  of  1854  were  rateable.  It 
imposes  in  respect  of  goods  shipped  or  unshipped 
two  distinct  tolls,  the  one  clearly  connected  with 
the  use  of  a  hereditament  of  which  the  trustees 
are  in  rateable  occupation,  and  the  other  merely 
an  extension  of  the  ambit  of  dues  of  a  general 
character  and  not  rateable  imposed  by  the  Act 
of  1854.  The  Act  of  1874,  by  which  one  may  say 
the  Prince  of  Wales'  Dock  was  authorised  and 
substituted  for  Port  Tennant,  is.mtUatis  mutandis, 
subbtantially  on  all  fours  with  the  Act  of  1857 
with  which  I  have  just  dealt.  Sect.  41  of  the  Act 
of  1874  performs  the  same  function  as  sect.  88 
of  the  Act  of  1857,  and  sects.  28  and  37  of  the 
Act  of  1874  perform  the  same  functions  respec- 
tively as  sects.  16  and  18  of  the  Act  of  1857.  The 
repeal  by  sect.  39  of  the  Act  of  1874  of  the  proviso 
to  sect.  127  of  the  Act  of  1854  completes 
the  parallel,  as  it  exactly  corresponds  in  this 
respect  with  sect.  15  of  the  Act  of  1857. 
The  dues  on  goods  imposed  by  other  Acts  of 
Parliament  may  be  very  shortly  dealt  with. 
Those  authorised  by  the  Act  of  1864  are  put 
by  sects.  17  of  that  Act  in  the  same  position  as 
dues  imposed  by  sect.  127  of  the  Act  of  1854,  and 
therefore  are  not  rateable.  Sect.  57  of  the  Act  of 
1886  leaves  no  doubt  that  the  works  (6)  (c)  (d)  are 
to  be  deemed  part  of  the  Town  Float  for  all  the 
purposes  of  this  case,  and  that  works  (a)  should 
be  treated  as  though  they  were  part  of  the 
South  Dock.  Sects.  14  and  15  of  the  Act  of  1894,  in 
my  opinion,  enact  that  the  dock  there  spoken  of 
is  to  oe  treated  as  though  it  were  part  of  the 
Prince  of  Wales'  Dock,  and  that  the  other  works 
are  to  be  treated  as  part  of  the  general  harbour 
undertaking.  The  Act  of  1896  introduces  no 
dues  in  goods  which  are  not  of  a  rateable  character 
referable  to  the  occupation  bv  the  trustees  of  the 
new  entrance  to  the  Town  Float  or  of  the  Town 
Float  itself .  It  is  not  material  to  determine  to 
which  they  more  properly  belong.  I  have  con- 
sidered it  necessary  to  review  the  long  list  of 
authorities  that  have  been  quoted  to  us  on  the 
one  side  or  the  other.  Blackburn,  J.  says  at  the 
opening  of  his  judgment  in  the  case  of  New 
Shoreham  Harbour  Commissioners  v.  Overseers  of 
I  Lancing   (ubi  sup.) .-    "  The  principle  on  which 
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tolls  can  be  rated  is  well  established.  The  diffi- 
culty in  this  as  in  maoy  other  cases  is  to  apply 
the  principle.'1  This  remark  applies  with  peculiar 
force  to  the  present  case,  and,  as  its  facts  differ 
materially  from  those  of  the  other  cases  quoted, 
we  are  driven  back  upon  the  consideration  of  the 
principle  that  underlies  ihem  all.  But  one 
reported  case  requires  notice,  because  it  is  clear 
that  it  was  regarded  by  the  court  below  as 
governing  the  present  case.  I  refer  to  the  case  of 
Meg.  ▼.  Hull  Dock  Company  (ubi  sup.).  In  that 
case  the  Court  of  Queen's  Bench  decided  that, 
even  if  certain  dues  were  payable  by  all  ships 
entering  the  harbour  of  Hull,  the  company  (who 
were  entitled  to  receive  those  dues)  must  be  held 
rateable  for  so  much  of  these  as  were  levied  on 
ships  using  a  certain  dock  belonging  to  them 
situated  within  that  harbour,  but  not  for  the 
remainder  of  the  dues.  The  company  had  no 
property  in  the  harbour  itself.  This  case  came 
under  review  before  this  court  in  the  case  of 
Blyth  Harbour  Commissioners  v.  Newsham  and 
South  Blyth  Churchwardens  (ubi  sup.),  and  the 
judgment  of  Lord  Ebher  in  that  case  shows  clearly 
that  he  regarded  it  as  establishing  no  general 
principle,  but  as  resting  entirely  on  an  inference 
of  fact  which  the  judges  who  decided  it  felt  them- 
selves entitled  to  draw,  and  which  they  did  draw, 
from  the  special  circumbtances  of  the  case,  and  it 
is  thus  we  must  regard  it.  Taken  apart  from 
these  special  circumstances,  the  decision  is,  in  my 
opinion,  unsustainable.  Inasmuch  as  the  harbour 
dues  were  payable  on  the  ship  entering  the 
harbour  and  might  have  been  collected  then,  I 
cannot  6ee  how  a  hypothetical  tenant  of  the  dock 
would  have  been  entitled  to  any  share  of  them. 
It  was  not  necessary  for  this  court  in  deciding 
the  case  of  Blyth  Harbour  Commissioners  v. 
Newsham  and  South  Blyth  Churchwardens  (ubi 
sup.)  to  pronounce  upon  the  correctness  of 
the  decision  of  fact  which  they  considered  had 
been  come  to  by  the  Court  of  Queen's  Bench  in 
Reg.  v.  Hull  Dock  Company  (ubi  sup.),  but  the 
decision  which  they  gave  in  the  case  before  them 
is,  in  my  opinion,  a  weighty  authority  in  favour 
of  the  decision  to  which  we  have  come,  and 
throws  great  doubt  upon  the  sustainability  of 
the  decision  in  Reg.  v.  Hull  Dock  Company  (ubi 
sup.)  so  far  as  some  of  the  grounds  are  concerned 
upon  which  that  decision  is  expressed  to  have  been 

bdsed'  Appeal  allowed. 

Solicitors :  for  the  appellants,  Stephens  and 
Sons, for  Talfourd  S trick,  Swansea;  for  the  respon- 
dents, Waterhouse  and  Co.,  for  T.  W.  James  and 
Thomas,  Swansea. 


Dec.  11, 12, 13, 14, 1905,  and  April  11, 1906. 

(Before  Vatjohan  Williams,  Stirling,  and 
Cozbns-Hardy,  L  J  J.) 

Mayor,  Aldermen,  and  Burgesses  of 
Borough  of  Swansea  v.  National  Tele- 
phone Company  Limited,  (a) 

appeal  from  the  chancery  division. 

Telephone  —  Rival  systems  in  same  exchange 
area — Intercommunication  —  Proper  facilities 
—Telegraph  Act  1899  (62  &  63  Vict.  c.  38),  s.  3, 
sub -88.  1,  4,  5. 

A    telephone     company    had    before    Sept.   1902 
(a)  Reported  by  E.  A.  Soritohley,  Esq.,  Barrl»ter-ftt-L*w. 

Mag.  Cab.— Yol.  XXII. 


established  a  system  of  public  telephonic  com' 
munication  in  a  certain  area.  Under  the  Tele- 
graph Act  1899  the  Postmaster- General  granted 
a  licence  to  a  municipal  corporation  over  the 
same  area,  and  extended  the  then  existing  licence 
of  the  company  for  such  a  period  as  to  call 
sect.  3,  sub-sect.  5,  into  operation.  The  corpora- 
tion established  and  opened  their  system,  and 
made  a  request  for  intercommunication  within 
sect.  3,  sub-sect.  5,  having  at  that  time  the 
number  of  subscribers  required  to  satisfy  art.  1 
of  the  Telegraph  (Intercommunication)  Order 
1899.  The  company  refused  to  allow  the 
corporation  to  connect  with  their  system,  unless 
they  provided  junction  circuits  directly  to  connect 
their  exchange,  both  with  its  central  exchange 
and  also  with  each  of  its  subsidiary  exchanges 
within  the  area. 

It  was  decided  by  Buckley,  3.  (92  L.  T.  Rep.  799) 
that  proper  facilities  within  the  meaning  of 
sect.  3,  sub-sect.  5,  of  the  Telegraph  Act  1899 
were  facilities  for  using  all  the  several  component 
parts  of  the  system,  and  that  the  object  of  the 
Act  was  that  the  customer  of  each  company 
should  use  the  trunk  line  of  the  other  company  ; 
also,  that  the  defendants  had  improperly  refused 
to  give  such  proper  facilities. 

Hie  defendants  appealed. 

Thp  Court  of  Appeal,  being  of  opinion  that 
Buckley,  J.  had  taken  a  view  which  was  unduly 
favourable  to  the  plaintiffs,  submitted  certain 
questions  to  a  scientific  referee  for  inquiry  and 
report. 

Held,  that,  having  regard  to  the  replies  contained  in 
that  report,  while  under  sect.  3,  sub-sect.  5,  of 
the  Act  of  1899  and  the  Order  of  1899  made  pur- 
suant thereto,  and  in  the  events  which  had 
happened,  the  plaintiffs  were  entitled  to  be 
afforded  by  the  defendants  all  proper  facilities 
for  restricted  intercommunication  within  the 
meaning  of  that  order  between  persons  using 
the  telephonic  system  of  the  defendants  and  the 
telephonic  system  of  the  plaintiffs,  yet  certain 
specified  junction  circuits  ought  to  be  provided 
in  order  to  afford  such  proper  facilities. 

Order  of  Buckley,  J.  varied. 

The  plaintiffs  in  this  action  were  the  corpora- 
tion of  Swansea,  who,  nnder  a  licence  from  the 
Post  master- General,  constructed,  after  the  passing 
of  the  Telegraph  Act  1899,  a  telephonic  system  in 
the  borough  of  Swansea. 

The  defendants  were  the  National  Telephone 
Company  Limited,  who,  also  nnder  a  licence  from 
the  Postmaster- General,  had  a  telephonic  system 
in  the  same  borough  established  prior  to  the 
passing  of  that  Act. 

Under  sect.  3,  snb-sect.  5,  of  the  Telegraph  Act 
1899  and  the  Telegraph  (Intercommunication) 
Order  1899,  being  an  order  of  the  Postmaster- 
General  made  nnder  it,  the  plaintiffs,  on  the 
1st  Jan.  1904,  required  the  defendants  to  allow 
them  to  connect  their  telephonic  system  with  the 
existing  system  of  the  defendants  at  Swansea. 

The  defendants  refused  their  permission  on  the 
ground  that  the  plaintiffs  must  connect  their 
system  with  all  the  defendants'  subsidiary 
exchanges  within  the  area. 

By  their  statement  of  claim  the  plaintiffs 
sought :  (1)  A  declaration  that  under  or  by 
virtue  of  sect.  3,  sub- sect.  5,  of  the  Telegraph 
Act  1899  and  the  order  of  the  Postmaster- General 
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made  under  it,  and  in  the  events  which  had 
happened,  the  plaintiffs  were  entitled  to  be 
afforded  by  the  defendants  all  proper  facilities  for 
"  restricted  intercommunication"  within  the 
meaning  of  that  order  between  the  respective 
telephonic  systems  of  the  plaintiffs  and  defendants ; 
and  that  the  defendants  were  bound  to  connect 
the  telephonic  junction  lines  which  had  been  laid 
by  the  plaintiffs  with  the  central  switchboard  in 
the  defendants'  telephone  exchange  in  the  borough 
of  Swansea,  and  by  means  of  such  connection  to 
afford  to  the  subscribers  of  the  plaintiffs  the  same 
facilities  for  such  intercommunication  as  were 
thereby  given  by  the  plaintiffs  to  the  defendants' 
subscribers.  (2)  To  have  it  determined  what 
further  works  ought  to  l>e  done,  and  by  whom,  for 
securing  intercommunication  between  the  respec- 
tive telephonic  systems  of  the  plaintiffs  and 
defendants  as  contemplated  by  sub-sect.  5  of  sect.  3 
of  the  Act  of  1899  and  the  order,  and  how  the 
costs  of  all  works  done  or  to  be  done  for  securing 
such  inter- communication  ought  to  be  borne. 

The  facts  of  the  case  are  fully  set  out  in  the 
considered  judgment  of  Buckley,  J.,  before  whom 
the  action  came  on  for  trial,  when  his  Lordship 
decided  (92  L.  T.  Rep.  799)  that  proper  facilities 
within  the  meaning  of  sect.  3,  sub- sect.  5,  of  the 
Telegraph  Act  1899  were  facilities  for  using  all 
the  several  component  parts  of  the  system ;  and 
that  the  object  of  the  Act  was  that  the  customer 
of  each  company  should  use  the  trunk  line  of  the 
other  company;  also,  that  the  defendants  had 
improperly  refused  to  give  such  proper  facilities. 

From  that  decision  the  defendants  now 
appealed. 

Astbury,  K.O.  and  DanckwerU,  K.C.  (with  them 
H.  H.  Oaine)  for  the  appellants. 

Buckmaster,  K.C.  and  R.  J.  Parker  for  the 
respondents. 


Astbwry,  K.O.  replied. 

The  arguments  adduced  in  the  court  below 
were  substantially  repeated,  and  the  cases  there 
cited  were  again  referred  to. 

At  the  conclusion  of  the  arguments  on  the 
14th  Dec.  1905  the  court  (Vaughan  Williams, 
Stirling,  and  Cozens-Hardy,  L.J  J.)  reserved 
judgment. 

On  the  16th  and  22nd  Jan.  1906,  however,  the 
appeal  was  placed  in  the  cause  list  to  be  men- 
tioned, and  eventually  the  following  questions 
were  sent  to  Major  P.  Cardew,  R.E.,  for  inquiry 
and  report : 

1.  Whether,  in  order  to  afford  all  proper  facilities  for 
the  transmission  of  telephonic  messages  between  persons 
using  the  system  of  the  telephone  company  in  the 
Swansea  exchange  area  and  persons  using:  the  system  of 
the  corporation  in  the  same  area  and  between  persons 
using  the  latter  system  and  persons  using  the  former 
system,  junction  wires  in  sufficient  numbers  should  be 
laid  between  all  or  some  and  which  of  the  company's 
exchanges  and  all  or  some  and  whiob  of  the  corporation's 
exchanges,  and  whether  suoh  junotion  wires  should  be 
"  one  way  wires  "—that  is  to  eay,  one  set  to  be  used  for 
calls  from  the  company's  subscribers  to  the  corporation's 
subscribers,  and  a  corresponding  set  to  be  used  for  calls 
from  the  latter's  subscribers  to  the  former,  and  whether 
such  junctions  should  be  inclosed  in  cables  in  sets,  or 
how  otherwise. 

2.  Whether  the  laying  down  of  the  sufficient  junction 
wires  between  the  several  exchanges  of  the  corporation 
and  company  respectively  at  (1)  Swansea,  (2)  Mumbles 


and  (3)  Morriston  will  afford  all  suoh  proper  facilities 
aforesaid. 

3.  Whether,  in  order  that  all  suoh  proper  facilities 
aforesaid  should  be  afforded,  it  is  necessary  that  there 
should  be  provided  junotion  circuits  to  directly  connect 
the  corporation's  principal  exchange  in  Swansea  with 
each  of  the  following  exobanges  of  the  company — viz  : 
Swansea,  Blackpile,  Forestfach,  Pontardulaia,  Pontar- 
dawe,  Sketty,  Killay,  Gorseinon,  Clydacb,  Llansamlet, 
or  any  and  which  of  suoh  places. 

4.  Whether  any  and  what  additional  or  other  steps 
ought  to  be  taken  by  the  corporation  and  company 
respectively,  in  order  that  eaoh  of  the  parties  concerned 
should  afford  all  such  proper  facilities  as  aforesaid. 

On  the  28th  Feb.  1906  Major  Cardew  reported 
as  follows,  after  an  inspection  of  the  systems  of 
the  corporation  and  company  at  Swansea : 

As  it  is  now  common  practice  that  all  telephonic 
circuits  should  consist  of  a  "  line  "  and  a  "  return  "  wire 
in  plaoo  of  using,  as  was  formerly  customary,  a  single 
line  wire  and  completing  the  circuit  by  means  of  the 
earth,  I  have  in  my  answers  used  the  term  "junction 
oirouit,"  which  must  be  understood  to  include  two  wires 
properly  erected  and  connected. 

Answer  1. — Junction  circuits  should  be  laid  between 
the  corporation's  exchanges  and  the  company's  ex- 
changes as  follows:  Between  corporation  exchange 
at  Swansea  and  company's  exchange  at  Sketty,  one 
junotion  circuit ;  Gorseinon,  two  junction  circuits ; 
between  corporation  exchange  at  Morriston  and  oompany 
exchange  at  Olydach,  one  junction  circuit;  Pontar- 
dawe,  one  junction  cirouit;  these  junotion  circuits 
should  be  all  "  one  way  junctions  "  to  be  used  for  calls 
from  the  corporation's  subscribers  to  the  company's 
subscribers.  They  may  be  either  inolosed  in  cables  in 
sets,  or  erected  overhead,  or  partly  in  one  way,  partly 
in  the  other. 

Answer  2. — No.  Further  facilities  will  be  required 
to  provide  for  what  may  reasonably  be  expected  as 
regards  intercommunication. 

Answer  3. — At  present  junotion  circuits  should  he 
provided  to  directly  oonneot  the  corporation  principal 
exchange  in  Swansea  with  eaoh  of  the  following  ex- 
changes of  the  oompany — viz.,  Sketty,  Gorseinon.  Addi- 
tional junction  circuits  to  other  exchanges  may  be 
required  later  when  the  traffic  has  sufficiently  increased. 

Answer  4. — (a)  The  corporation  should  make  such 
arrangements  at  Morriston  as  will  best  provide  for  calls 
from  their  subscribers  to  Clydach  and  Pontardawe  by 
the  junotion  circuits  to  be  provided  and  their  existing 
junotion  circuits  to  Morriston ;  (b)  the  junotion  circuits 
to  be  provided  may  pass  through  the  company's 
exchanges  at  Swansea  and  Morriston  respectively,  but 
should  not  be  brought  to  the  switchboard  in  those 
exchanges  for  operating  purposes ;  (c)  besides  the 
junotion  circuits  specified  above,  which  should  be  laid  at 
once,  additional  junotion  circuits  should  be  provided  as 
and  when  required  by  the  traffic  as  follows :  When  the 
number  of  calls  in  any  one  hour  from  subscribers  on  the 
corporation's  system  to  an  exchange  on  the  company's 
system  not  at  present  to  be  connected  directly  with 
the  corporation's  system  has  exceeded  five  on  three  or 
more  occasions  in  one  month,  a  direct  junotion  cirouit 
should  be  provided  from  one  corporation  exchange  to 
the  company's  exchange,  and  by  this  circuit  the  calls 
should  be  transmitted  from  the  corporation's  system  to 
the  oompany 's  exchange ;  (d)  similarly  when  the  number 
of  calls  in  any  one  hour  from  subscribers  on  the 
company's  system  to  an  exchange  on  the  corporation's 
system  has  exceeded  the  same  limit,  a  direct  junotion 
cirouit  should  be  provided  from  one  company's  exchange 
to  the  corporation's  exohange,  and  by  this  circuit  the 
calls  should  be  transmitted  frem  the  company's  system 
to  this  exohange  of  the  corporation  ;  (e)  from  and  after 
,the  time  when  one  or  more  junotion  circuits  have  been 
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provided  for  the  purpose  of  transmitting  calls  from  the 
corporation's  system  to  any  exchange  on  the  company's 
system,  or  from  the  company's  system  to  any  exohange 
on  the  corporation's  system,  all  saoh  calls  should  be 
so  transmitted,  and  these  junction  circuits  should  be 
added  to  as  may  be  required  to  provide  adequately  for 
this  service. 

April  11. — The  following  written  judgment  of 
the  court  was  delivered  by 

Stirling,  L.J. — At  the  close  of  the  argument  in 
this  case  we  were  disposed  to  think  that  Buckley, 
J.  had  taken  a  view  which  was  unduly  favour- 
able to  the  plaintiffs.  But  as  the  action  related 
to  matters  which  called  for  some  local  and 
scientific  investigation,  we  were  desirous  of 
obtaining  a  report  of  a  scientific  referee  on 
certain  questions  to  be  submitted  to  him.  An 
order  was  made  to  that  effect  in  January  last, 
and  the  referee  has  made  a  report,  dated  the 
2Sth  Feb.  last.  We  have  considered  that  report, 
and  find  ourselves  confirmed  in  the  opinion  which 
we  had  previously  formed.  We  therefore  propose 
to  make  the  following  order :  Bead  the  order  of 
Jan.  1906  and  the  report  of  Major  P.  Cardew,  R.E., 
dated  the  28th  Feb.  1906,  made  pursuant  to  that 
order.  Then  the  order  will  gp  on,  that  the 
appeal  be  allowed,  and  that  the  judgment  and 
order  of  Buckley,  J.,  dated  the  25th  May  1905,  be 
discharged,  except  so  much  thereof  as  did  order 
that  the  operation  of  the  said  judgment  (except 
as  therein  mentioned)  should  be  stayed  pending 
the  hearing  of  this  appeal  upon  the  terms  therein 
mentioned,  and  instead  thereof  order  as  follows : 
Declare  that  under  sect.  3,  sub- sect.  5,  of  the 
Telegraph  Act  1899  and  the  Telegraph  (Intercom- 
munication) Order  1899  made  pursuant  to  the 
said  Act,  and  in  the  events  which  have  happened, 
the  plaintiffs  are  entitled  to  be  afforded  by  the 
defendants  all  proper  facilities  for  restricted 
intercommunication  within  the  meaning  of  the 
said  order  between  persons  using  the  telephone 
system  of  the  defendants  and  the  telephone 
system  of  the  plaintiffs  in  the  pleadings  referred 
to.  Declare  that  in  order  to  afford  such 
proper  facilities  junction  circuits  (within  the 
meaning  of  the  said  report  of  the  28th  Feb. 
1906)  ought  now  to  be  provided  to  directly  connect 
the  plaintiffs'  principal  exchange  in  Swansea  and 
each  of  the  exchanges  of  the  defendants  at  Sketty 
and  Gorseinon  in  manner  following — that  is  to 
say,  to  connect  the  plaintiffs'  principal  exchange 
at  Swansea  and  the  exchange  of  the  defendants 
at  Sketty  one  junction  circuit,  and  to  connect  the 
plaintiffs'  principal  exchange  at  Swansea  and  the 
exchange  of  the  defendants  at  Gorseinon  two 
junction  circuits.  Declare  that  the  several  junc- 
tion circuits  so  to  be  provided  as  aforesaid  should 
be  all  one  way  junctions — that  is  to  say,  one  set 
to  be  used  for  calls  from  the  defendants'  sub- 
scribers  to  the  plaintiffs'  subscribers,  and  the 
corresponding  sec  to  be  used  for  calls  from  the 
plaintiffs'  subscribers  to  the  defendants'  sub- 
scribers,  and  that  such  junction  circuits  may  be 
either  inclosed  in  cables  in  sets  or  erected  over- 
head, or  partly  in  one  way  and  partly  in  the 
other.  Declare  that  the  junctions  so  to  be  pro- 
vided may  pass  through  the  company's  said 
principal  exchange  at  Swansea,  but  should  not  be 
brought  to  the  switchboard  in  that  exchange  for 
operating  purposes.  Liberty  for  either  party  to 
apply  as  to  relief  consequent  on  the  aforesaid 
declarations,  and  as  to  costs  of  making  the  junc- 


tions, and  as  to  further  facilities,  and  generally. 
The  costs  of  the  appeal  to  be  taxed  and  paid  by 
the  respondents  to  the  appellants.  Each  party 
to  bear  their  own  costs  down  to  ana  including  the 
trial  before  Bnokley,  J.  0rdef  wried 

Solicitor  for  the  appellants,  W.  E.  L.  Oaine. 

Solicitors  for  the  respondents,  8harpe%  Parker, 
Pritchards,  Barham,  and  Lawford,  agents  for  John 
Thomas,  Swansea. 


HIGH    COURT    OF    JUSTICE. 


CHANCERY  DIVISION. 

Saturday,  March  17, 1906. 

(Before  Kbkkwich,  J.) 

Wolff  v.  Van  Boolbn.  (a) 

Practice — Parties — Bankruptcy  of  plaintiff  suing 
for  himself  and  all  other  creditors — Abatement 
— Application  to  dismiss  action — Action  in 
representative  capacity— Order  XVII.,  r.  1. 

Where  a  receiving  order  followed  by  an  adjudication 
in  bankruptcy  had  been  made  against  the  plain* 
tiff  in  an  action  in  which  the  claim  on  behalf  of 
himself  and  all  other  creditors  was  for  an  order 
setting  aside  an  assignment^  personal  property 
by  way  of  settlement  made  by  the  first  defendant 
upon  his  wife,  the  second  defendant,  previously 
to  his  bankruptcy  and  the  defendants  applied 
for  a  stay  of  proceedings  in  the  action : 

Held,  that  the  action  must  be  dismissed  unless  the 
official  receiver  intervened  within  a  specified 
time,  on  the  ground  that,  although  the  action  was 
brought  on  behalf  of  all  the  creditors,  the  plain, 
tiff  could  only  sue  as  a  creditor,  and  that,  when 
he  ceased  to  be  such  by  the  assignment  by 
operation  of  law  to  his  trustee  in  bankruptcy,  he 
ceased  to  be  a  person  capable  of  continuing  the 
action ;  that  he  was  not  a  trustee  of  the  right  of 
action,  but  suing  as  a  creditor  in  his  own  right ; 
and  that  a  receiving  order  and  injunction 
obtained  in  the  action  did  not  operate  in  the 
same  manner  as  a  judgment  in  a  creditor's 
administration  action,  where  the  court  under- 
takes to  protect  all  the  creditors. 

On  the  22nd  Nov.  1901  Reuben  van  Boolen  by 
deed  assigned  to  his  wife,  the  second  defendant, 
Sarah  van  Boolen  (1)  an  unexpired  residue  of  a 
leasehold  term  of  premises  in  Grosvenor-road 
demised  by  an  indenture  of  lease  dated  the  8th 
Sept.  1855 ;  (2)  five  policies  of  insurance  upon  his 
life;  (3)  certain  jewellery  and  trinkets;  and  (4) 
household  furniture  and  effects. 

In  Jan.  1904  the  plaintiff,  Jacob  Wolff,  com- 
menced an  action  for  debt  against  the  first 
defendant,  Reuben  van  Boolen.  Judgment  was 
obtained  for  75L  8s.  9d.  and  452.  80,  6<2.  costs. 

On  the  28th  April  1904,  Reuben  van  Boolen 
was  adjudged  bankrupt,  the  receiving  order 
being  made  against  him  on  the  14th  April  1904, 
the  petitioning  creditor's  debt  being  the  snm 
recovered  in  the  action. 

On  the  14th  Nov.  1904  the  writ  in  an  action 
by  Jacob  Wolff  for  himself  and  all  other  creditors 
of  Reuben  van  Boolen  was  issued,  the  plaintiff's 
claim  being  for  a  declaration  that  the  post- 
nuptial settlement  of  the  22ud  Nov.  1901  might 

(a)  Reported  by  W.  P.  Pain  .toq.,  Barriit«r-«t-L*w- 
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be  set  aside  in  favour  of  the  official  receiver,  and 
for  the  appointment  of  a  receiver. 

Sarah  van  Boolen,  wife  of  Reuben  van  Boolen, 
was  an  original  defendant  to  the  action. 

On  the  14th  April  1905  Joyce,  J.  appointed  a 
receiver  of  the  leasehold  property  comprised  in 
the  assignment  of  Nov.  1901,  and  granted  an 
injunction  restraining  the  defendants  from  part- 
ing with  the  possession  of  the  chattels  comprised 
in  that  deed,  such  property  and  chattels  being 
the  subject-matter  of  the  claim  in  the  present 
action. 

By  an  order  made  on  the  4th  July  1905  the 
official  receiver  of  the  Wandsworth  County 
Court,  as  trustee  of  the  property  of  Reuben  van 
Boolen,  was  added  as  a  defendant  to  the  action. 

On  the  28th  Sept.  1905  a  receiving  order  in 
bankruptcy  was  made  against  the  plaintiff  in  a 
representative  capacity,  Jacob  Wolff,  and  he  was 
on  the  26th  Oct.  1905  adjudged  bankrupt.  The 
same  official  receiver  became  official  receiver  in 
both  bankruptcies. 

On  the  15th  Nov.  1905,  in  reply  to  a  letter  from 
the  defendants'  solicitor,  the  official  receiver 
expressed  himself  as  not  being  satisfied  that  the 
plaintiff's  right  of  action  in  a  representative 
capacity  was  abated  by  the  bankruptcy  of  the 
nominal  plaintiff,  and,  when  applied  to  by  the 
plaintiff,  he  refused  to  lend  bis  name  as  a  party  to 
the  action  against  Van  Boolen  without  security 
against  any  order  against  him  for  costs. 

Order  XVII.,  r.  1,  provides  that 

A  cause  or  matter  shall  not  become  abated  by  reason 
of  .  .  .  bankruptcy  of  any  of  the  parties  if  the  cause 
of  action  survive  or  continue. 

In  the  above  circumstances  the  defendants 
Reuben  van  Boolen  and  Sarah  van  Boolen  gave 
notice  of  the  present  application,  for  an  order 
that  all  further  proceedings  in  this  action  be 
stayed  on  the  ground  of  the  plaintiff's  bank- 
ruptcy. 

Bertram  Jacobs  for  the  applicant,  the  defen- 
dant in  the  action. — The  matter  has  not  been 
before  your  Lordship  before.  The  history  of  the 
case  is  that,  having  recovered  judgment  against 
him,  Wolff  made  Van  Boolen  bankrupt,  and  the 
whole  question  is  whether,  after  becoming  bank- 
rupt himself,  Wolff  can  continue  an  action  pre- 
viously commenced  by  him  on  behalf  of  himoelf 
and  all  other  creditors  of  Van  Boolen.  The  cases 
show  that  Van  Boolen  is  entitled  to  a  stay  of 
proceedings.  If  the  trustee  in  bankruptcy  does 
not  choose  to  go  on  with  the  action,  then  the 
defendant  is  entitled  to  a  stay.  [He  was  stopped 
by  the  Court.  Kekewich,  J. — The  trustee  is 
entitled  to  security  for  costs.  How  can  you  go 
on,  Mr.  Evans,  without  the  official  receiver  PJ 

Frank  JUvans  for  the  plaintiff. — The  position  is 
that  this  is  an  action  brought  to  set  aside  the 
transfer  of  certain  property  as  being  a  fraudulent 
assignment  within  the  doctrine  of  Freeman  v. 
Pope  (23  L.  T.  Rep.  208;  L.  Rep.  5  Ch.  538). 
Wolff  did  not  sue  in  his  own  name.  [Keke- 
wich, J. — A  person  who  sues  on  behalf  of  himself 
and  all  others  must  be  one  of  those  other 3.] 
There  is  no  reported  decision  on  this  point, 
although  in  a  case  before  your  Lordship  a  dis- 
tinction was  drawn  between  a  plaintiff  suing  on 
behalf  of  himself  and  all  other  debenture- holders 
and  his  power    to  consent  to  a  stay,  and  the 


position    in  that   respect    of    a    plaintiff   in  a 
creditor's  administration  action : 

Re  Alpha  Company  ;    Ward  v.  Alpha  Company,  8  7 
L.  T.  Rep.  646 ;  (1903)  1  Ch.  203. 

There  are  very  few  cases  as  to  the  true  nature  of 
a  debenture- holder's  action.    [Kekewich,  J. — 
I    agree   with   you.     I   have    again  and    again 
endeavoured  to  ascertain  what  the  true  nature  of 
that  action  is.]     When  this  matter  came  before 
Joyce,  J.,  his  Lordship  said  we  should  have  an 
opportunity  of  asking  the  official  receiver  to  join  in 
the  action.     We  had  joined  the  official  receiver  as 
a  defendant.    The  power  of  a  plaintiff  in  a  deben- 
ture-holder's action  after  judgment  to  consent  to 
a  stay  of  proceedings  is  pointed  out  in  Be  Alpha 
Company ;  Wardv,  Alpha  Company  (ubi  sup.).  The 
plaintiff  is  dominus  litis.    This  action  for  setting 
aside  a   fraudulent  transaction  is  more  in  the 
nature  of  an  administration  action  than  a  deben- 
ture-holder's  action.     [Kekewich,    J.    pointed 
out  that  the  order  which   had   been  in  use  in 
administration    suits    for    centuries  contains    a 
direction  that  the  assets  shall  be  applied  in  due 
coarse  of  administration,  and  in  virtue  of  that 
the  court  restrains  actions  by  creditors,  and  in 
the  result  takes  upon  itself  the  administration  in 
order  to  be  able  to  see  that  justice  is  done.    Up 
to  judgment  the  creditor  can    discontinue  bis 
action. J     It  is  not  said  that  the  decree  was  the 
same    here,   but  that    the    action  we    are   now 
bringing  for  the  administration  of  this  bankrupt's 
estate  is  in    the  nature    of    an    administration 
action.    In  a  debenture-holder's  action  a  solvent 
plaintiff  must  be  selected  in  case  there  should 
be  questions  of  set-off  between  the  company  and 
the    representative    plaintiff.      A    demurrer— or 
more   technically  a  plea — for  want  of  interest 
would  have  lain  only  if  the  action  had  been  com- 
menced after  the  plaintiff's  bankruptcy.    After 
the     adjournment    of    the    application    before 
Joyce,  J .  the  official  receiver  declined  to  permit 
the  use  of  his  name  without  an  indemnity  for 
costs  of  the  action,  but  the  same  official  receiver 
acts  in  both   bankruptcies,    and    whatever   the 
plaintiff  recovers  he  would  be  bound  to   hand 
over  to  the  official  receiver  for  the  benefit  of  his 
creditors.      He  can  continue  the    action    in   a 
representative  capacity.      No  trust  estate  of  a 
bankrupt  vests  in  the  official  receiver :    (46  &  47 
Vict.  c.  52,  s.  44  (1).    The  action  does  not  abate, 
provided  the  plaintiff  joins  a  trustee  in  bank- 
ruptcy as  a  party.    The  injunction  obtained  on 
the  14th  April  1905,  coupled  with  the  appointment 
of  a  receiver,  operates  as  a  judgment  in  adminis- 
tration.    I  submit  this  action  is  one  in  the  nature 
of  an  administration  action  with  a  party  suing  as 
trustee,  and,  so  far  as   the  court  has  any  dis- 
cretion in  the  matter,  it  should  be  allowed  to 
proceed. 

Kekewich,  J. — As  regards  actions  instituted 
by  one  person  on  behalf  of  himself  and  all  other 
members  of  a  class,  it  is  an  absolute  rule  that  the 
one  must  be  a  member  of  the  class  which  he 
purports  to  represent.  If  he  wishes  to  bring  an 
action  on  behalf  of  shareholders,  he  must  himself 
be  a  shareholder.  That  is  not  only  a  settled 
rule,  but  it  is  implied  in  the  form  of  tue  pro- 
ceedings. He  sues  on  behalf  of  himself  and  all 
other  creditors,  and  it  would  be  absolute  nonsense 
if  he  was  not  a  creditor,  and  the  use  of  the  word 
"  other  "  means  that  he  is  one  himself.    If  he  had 
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instituted  this  action  being  a  bankrupt,  so  that 
the  debt  he  seeks  to  recover  would  be  in  the 
trustee,  the  action  would  be  wrong  in  its  inception. 
It  seems  to  me  that  the  same  rule  must  apply 
if  he  becomes  bankrupt  during  the  proceedings  ; 
an  assignment  takes  place  by  act  of  law  of  the 
right  of  action,  and  he  becomes  incapable  of 
conducting  it.  As  I  put  it  to  his  counsel  in  the 
course  of  the  argument,  if  he  had  assigned  any 
debt  he  could  not  recover  it,  and  it  would  put  an 
end  to  the  action.  As  a  matter  of  course  the 
action  would  have  passed  because  the  right  is 
transferred.  It  is  assigned  by  act  of  law;  the 
act  of  law  has  assigned  it  for  him.  As  against 
that  there  are  two  arguments  which  merit  notice. 
First,  it  was  said  that  he  was  a  trustee;  and 
that,  being  a  trustee,  the  debt  has  not  passed  to 
the  official  receiver  and  trustee  in  his  bankruptcy. 
Of  course,  if  that  is  the  true  view,  the  matter  is 
unarguable.  But  he  is  not  a  trustee  of  the 
action.  He  oan  discontinue  it,  by  the  leave  of  the 
court,  as  dominus  litis,  but  what  he  would  recover 
he  would  recover  for  the  defendant's  trustee,  and, 
if  he  succeeds  in  setting  aside  these  assignments 
for  the  benefit  of  his  creditors,  what  he  recovers 
vests  in  the  trustee  for  them.  That  would  have 
to  be  applied  for  the  benefit  of  the  creditors.  Ha 
may  become  a  trustee  afterwards  of  the  fruits  of 
the  action,  but  he  is  not  a  trustee  of  the  action, 
and  therefore  the  right  of  action  passes  to  the 
trustee  in  bankruptcy.  Secondly,  it  is  pointed 
out  that  there  is  a  receiver  appointed  in  this 
action,  and  it  is  argued  that  that  is  equivalent  to 
a  judgment.  In  the  first  place,  the  order  ap- 
pointing the  receiver  is  not  equivalent  to  a  judg- 
ment or  anything  approaching  to  it.  It  is  an 
interlocutory  process  which  is  something  to  pro- 
tect the  property  while  the  rights  to  it  are  yet 
unsettled,  and  where  there  is  to  be  a  judgment. 
But  supposing,  for  the  moment,  it  is  equivalent 
to  a  judgment,  and  that  the  plaintiff  bad  in 
substance  got  an  order  such  as  he  asks  for  in  his 
statement  of  claim,  that  does  not  alter  the  position. 
The  court  in  cases  of  this  kind  does  not  under- 
take to  protect  the  creditors.  After  judgment 
this  gentleman  can  say,  "  I  do  not  care  to  go  on 
with  it,"  or  assign  his  interest.  But,  whatever  the 
court  would  think  fit  to  do,  it  would  be  quite 
improper  to  allow  this  action  to  proceed.  The 
order  I  shall  make  is  this:  Unless  the  official 
receiver  obtains  an  order  to  carry  on  the  pro- 
ceedings against  the  defendants  on  or  before  the 
24th  April,  the  action  to  stand  dismissed  with  costs. 
In  that  event  direct  taxation  of  costs,  and  give 
the  defendants  leave  to  apply  to  prove  in  the 
plaintiff's  bankruptcy. 

Solicitors  for  the  plaintiff,  C.  Groebel  and  Co. 
Solicitor  for  the  defendants,  Arthur  S.  Joseph. 


KING'S  BENCH  DIVISION. 
Thursday,  March  8, 1906. 

(Before  Lord  Alvebstone,  G.J.,  Ridley  and 

Darling,  JJ.) 

Madden  (app.)  v.  Rhodes  and 
others  (resps.).  (a) 

Trade  union — Officer  of  union — Officer  "wilfully 
withholding"  property  of  union — Absence  of 
fraud  or  criminality — Liability  to  summary 
proceedings  for  penalties —  Trade  Union  Act 
1871  (34  &  35  Vict  c.  31),  ss.  4,  9, 12. 

An  officer  of  a  trade  union  who,  having  in  his 
possession  moneys,  boohs,  or  other  effects  belong- 
ing to  the  trade  union,  ''  wilfully  withholds " 
the  same,  is  not,  in  the  absence  of  any  fraud  or 
criminality  on  his  part,  liable  to  be  proceeded 
against  for  penalties  under  sect.  12  of  the  Trade 
Union  Act  1871,  and  a  court  of  summary  juris- 
diction has  no  power  under  that  section  to  enter- 
tain a  complaint  against  him  for  such  wilful 
withholding  of  the  property  of  ike  trade  union ; 
but  under  sect.  9  of  the  Act  a  civil  proceeding 
may  be  taken  against  him  for  the  recovery  of 
the  property. 

Barrett  v.  Markham  (27  L.  T.  Rep.  313 ;  L.  Rep. 
7  C.  P.  405)  followed. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  Marlborough-street  Police- 
court,  upon  the  hearing  of  a  summons  before  him 
on  the  10 th  July  1905,  between  Edward  Madden, 
a  trustee  of  the  Amalgamated  Society  of  Tailors 
and  Tailores8es,  and  Thomas  Rhodes  and  four 
others,  the  trustees  of  the  West-end  branch  of 
that  society. 

The  magistrate  dismissed  the  summons  on  the 
ground  that,  as  no  fraud  or  dishonesty  on  the 
part  of  the  defendants  was  proved  or  alleged,  the 
matter  was  not  within  his  jurisdiction,  having 
regard  to  the  decision  in  Barrett  v.  Markham  (27 
L.  T.  Rep.  313 ;  L.  Rep.  7  0.  P.  405). 

The  summons  was  issued  under  Beet.  12  of  the 
Trade  Union  Act  1871  (34  &  35  Vict.  c.  31)  by  the 
appellant  on  behalf  of  the  Amalgamated  Society 
of  Tailors  and  Tailoresses,  a  society  registered  as 
a  trade  union  under  the  Act,  against  the  respon- 
dents as  trustees  of  the  West-end  branch  of  the 
trade  union,  complaining  that  they  being  officers 
of  the  trade  union  having  in  their  possession 
certain  moneys,  securities,  books,  papers,  and 
other  effects  of  the  Amalgamated  Society  of 
Tailors  and  Tailoressess  wilfully  withheld  the 
same. 

A  copy  of  the  existing  rules  of  the  society, 
duly  registered  as  required  under  the  Trade 
Union  Acts,  was  exhibited  with  the  case. 

A  general  committee  of  management  of  the 
society,  termed  an  executive  council,  is  elected  by 
the  conference  of  delegates  of  branches  which 
meets  periodically  to  decide  all  questions  of  im- 
portance to  the  trade,  to  enact  new  rules,  amend 
existing  ones,  and  transact  any  business  in  the 
interests  of  the  amalgamation,  and  to  elect  a 
general  committee  of  management,  termed  "  an 
executive  council."  Each  branch  of  the  society 
is  "  to  appoint  its  own  officers  and  conduct  its 
own  business  in  accordance  with  rules.'1 

A  dispute  having  arisen  between  the  executive 
council  and  the  W  est-end  branch  in  respect  of  the 
duties  and  appointment  of  an  officer  (not  men- 

(o)  Reported  by  W.  W.  Ore,  Esq.,  Barrlator-at-Lft*. 
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tioned  in  the  roles)  referred  to  as  the  out-collector 
of  the  West-end  branch,  the  conference  of  the 
10th  Aug.  1904  resolved : 

That  it  be  an  instruction  from  the  conference  that  in 
future  the  out-oolleotor  of  the  West-end  branch  must 
make  members  and  take  contributions  for  all  branches 
of  the  West  London  district,  and  such  other  branches 
as  the  executive  council  may  direct,  but  no  collector 
can  be  appointed  without  the  consent  of  the  executive 
council. 

On  the  28th  April  1905  the  executive  council, 
reciting  the  continued  refusal  of  the  West-end 
branch  to  perform  the  duty  imposed  upon  it  by 
the  above  resolution,  demanded  "  the  resignation 
of  the  branch  officers  and  committee  and  the 
appointment  of  loyal  members  of  our  amalgama- 
tion," and  further  authorised  the  appellant,  with 
another  general  trustee,  to  proceed  to  the  West- 
end  branch  and  "  to  compel  the  trustees  of  that 
branch  to  deliver  up  ail  moneys,  books,  vouchers, 
documents,  and  all  property  of  whatever  descrip- 
tion, held  by  them  in  trust  for  the  Amalgamated 
Society  of  Tailors  and  Tailoresses." 

The  WeBt-end  branch  replied  with  the  follow- 
ing unanimous  resolution : 

This  meeting  of  members  of  the  West- end  branch 
of  the  A.  S.  T.  having  considered  the  present  situation 
in  all  its  bearings,  are  satisfied  that  the  branch  officials 
have  done  nothing  to  justify  the  action  of  the  executive 
oonnoil,  and  hereby  demand  the  withdrawal  of  all 
adverse  resolutions  against  the  branch,  and  the  acknow- 
ledgment of  Mr.  'Willis's  position  as  collector;  failing 
which  we  authorise  the  offioers  and  committee  to 
withdraw  the  branch  from  the  A.  S.  T.,  and  pledge  our- 
selves to  support  such  action  in  any  and  every  possible 
manner. 

It  was  admitted  that  there  was  no  fraud  or 
criminality. 

The  magistrate  was  therefore  of  opinion  that 
the  questions  raised  were  not  within  the  juris- 
diction of  a  magistrate  at  a  police-court  under 
sect.  12  of  the  Trade  Union  Act  1871,  and  he 
dismissed  the  case. 

The  following  rules  of  the  society  were  referred 
to: 

Rule  5.  Trustees. — Each  executive  council  shall, 
during  their  term  of  office,  be  appointed  the  general 
trustees  of  the  society,  and  all  moneys  subscribed  by 
members  shall  be  held  by  them  in  trust  for  the  members 
generally,  and  shall  be  applied  to  the  carrying  out  the 
foregoing  objeots  according  to  these  rules ;  and  the 
branoh  trustees,  when  required  by  the  aforesaid  general 
trustees,  shall  deliver  up  possession  of  all  moneys,  goods, 
documents,  and  all  property  of  whatever  description 
held  by  them  in  trust  for  the  society.  .  .  .  Any 
officer  or  member  misapplying  the  funds  shall  repay  the 
same,  and  suffer  such  other  punishment  as  the  law  may 
direct.     .     .    . 

Rule  6.  Division  into  branches — 1.  This  sooiety  shall 
be  divided  into  branches,  each  branoh  to  appoint  its 
own  offioers,  and  conduct  its  own  business,  in  accordance 
with  rules.  2.  A  branoh  shall  consist  of  not  lesB  than 
six  members  ;  bnt  no  branoh -or  district  shall  close  with- 
out the  sanction  of  the  executive  oounoil ;  and  the  E.  C. 
shall  cause  all  members  to  be  transferred  to  the  nearest 
branoh. 

Rule  23.  Branoh  trustees  —  (1)  Each  branoh  shall 
appoint  not  less  than  three  nor  more  than  five  trustees, 
who  shall  place  all  moneys,  not  absolutely  required  for 
the  current  business  of  the  branch,  in  a  Post  Office 
Savings  Bank  ;  such  funds  to  be  deposited  in  the  name 
of  the  society.  (2)  No  trustee  shall  at  any  time  dispose 
o  any  of  the  society's  money  which  may  be  invested  in 


their  name,  contrary  to  the  true  meaning  and  intent 
of  the  society.  The  local  trustees  shall  at  any  time, 
when  required  by  the  executive  council  or  decision  of  a 
branoh  meeting  convened  for  that  purpose,  deliver  up 
all  the  moneys,  cheques,  properly  signed,  books,  and 
other  property  of  the  society  to  the  persons  appointed 
to  receive  the  same.  Should  they,  however,  refuse  to 
deliver  up  the  said  money,  cheques,  books,  or  other  pro- 
perty, the  general  trustees  shall,  by  legal  means,  compel 
them.  (3)  The  executive  oounoil  shall,  as  described 
by  rule  5,  be  appointed  the  general  trustees  of  the 
sooiety ;  but  the  branoh  trustees  appointed  by  each 
branoh  shall  hold  or  bank  all  moneys  received  by  the 
branoh  in  accordance  with  the  rules  of  the  society. 

Rule  24.  Each  branoh  shall  deposit  its  money  in  the 
Poet  Office  Savings  Bank.  All  money  in  each  bank  to 
be  banked  in  the  name  of  the  trustees.  Trustees  shall 
not  hold  the  bank  book,  or  the  keys  of  the  box  where 
the  bank  book  is  kept.  The  name  of  the  society  shall 
be  given  to  the  bank  where  the  money  is  deposited. 

The  Trade  Union  Act  1871  (34  &  35  Vict 
c.  31)  provides : 

Sect.  4.  Nothing  in  this  Act  shall  enable  any  court  to 
entertain  any  legal  proceeding  instituted  with  the  object 
of  directly  enforcing  or  recovering  damages  for  the 
breach  of  any  of  the  following  agreements — namely: 
(1)  Any  agreement  between  members  of  a  trade  union  as 
such,  concerning  the  conditions  on  which  any  members 
for  the  time  being  of  such  trade  union  shall  or  shall  not 
sell  their  goods,  transact  business,  employ,  or  be  em- 
ployed:    .    .     . 

Sect.  9.  The  trustees  of  any  trade  union  regis- 
tered under  this  Act,  or  any  other  offioer  of  such  trade 
union  who  may  be  authorised  so  to  do  by  the  rules 
theroof,  are  hereby  empowered  to  bring  or  defend,  or 
cause  to  be  brought  or  defended,  any  action,  suit,  pro- 
secution, or  complaint,  in  any  court  of  law  or  equity, 
touching  or  oonoerning  the  property,  right,  or  claim  to 
property  of  the  trade  union,  and  shall  and  may,  in  all 
cases  concerning  the  real  or  personal  property  of  such 
trade  union,  sue  and  be  sued,  plead  and  be  impleaded, 
in  any  court  of  law  or  equity,  in  their  proper  names, 
without  other  description  than  the  title  of  their  office ; 
and  no  such  action,  suit,  prosecution,  or  complaint 
shall  be  discontinued  or  shall  abate  by  the  death  or 
removal  from  office  of  such  persons  or  any  of  them,  but 
the  same  shall  and  may  be  proceeded  in  by  their  suc- 
cessor or  anooeBsors  as  if  snoh  death,  resignation,  or 
removal  had  not  taken  place.     .     .     . 

Sect.  12.  If  any  offioer,  member,  or  other  person 
being  or  representing  himself  to  be  a  member  of  a 
trade-union  registered  under  this  Act,  or  the  nominee, 
executor,  administrator,  or  assignee  of  a  member  thereof, 
or  any  person  whatsoever,  by  false  representation  or 
imposition  obtain  possession  of  any  moneys,  securities, 
books,  papers,  or  other  effects  of  such  trade  union,  or, 
having  the  same  in  his  possession,  wilfully  withhold  or 
fraudulently  misapply  the  same,  or  wilfully  apply  any 
part  of  the  same  to  purposes  other  than  thoBe  expressed 
or  directed  in  the  rnles  of  Buch  trade  union,  or  any 
part  thereof,  the  court  of  summary  jurisdiction  for  the 
place  in  which  the  registered  office  of  the  trade  union 
is  situate,  upon  a  complaint  made  by  any  person  on 
behalf  of  such  trade  union,  or  by  the  registrar,  or  in 
Scotland  at  the  instance  of  the  procurator  fiscal  of 
the  court  to  which  such  complaint  is  competently 
made,  or  of  the  trade  union,  with  his  concurrence,  may, 
by  summary  order,  order  such  offioer,  member,  or  other 
person  to  deliver  up  all  such  moneys,  securities,  books, 
papers,  or  other  effeots  to  the  trade  union,  or  to  repay 
the  amount  of  money  applied  improperly,  and  to  pay, 
if  the  court  think  fit,  a  further  sum  of  money  not 
exceeding  twenty  pounds,  together  with  costs  not 
exceeding  twenty  shillings ;  and,  in  default  of  such 
delivery  of  effects,  or  repayment  of  Buch  amount  of 
money,  or  payment  of  such  penalty  and  costs  aforesaid, 
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the  said  court  may  order  the  said  person  so 
convicted  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  time  not  exceeding  three  months :  Pro- 
vided that  nothing  herein  contained  shall  prevent  the 
said  trade  union,  or  in  Scotland  Her  Majesty's  Advocate, 
from  proceeding  by  indictment  against  the  said  party : 
Provided  also  that  no  person  shall  be  proceeded  against 
by  indictment  if  a  conviction  shall  have  been  previously 
obtained  for  the  same  offence  under  the  provisions  of 
this  Act. 

Shearman,  K.O.  (Edmond  Browne  with  him) 
for  the  appellant. — The  summons  was  under 
sect.  12  for  "wilfully  withholding,"  and  the 
magistrate  took  the  view  that  the  section  dealt 
only  with  criminal  offences,  and  that  unless  there 
was  an  allegation  that  the  wilful  withholding  of 
these  things  was  with  criminal  intent  he  had  no 
jurisdiction,  and  he  based  his  decision  upon  the 
case  of  Barrett  v.  Markham  (27  L.  T.  Rep.  313 ; 
L.  Rep.  7  0.  P.  405).  The  magistrate  was  wrong 
in  holding  that  he  was  bound  by  that  case,  and 
that  the  section  did  not  apply  where  there  was  no 
fraud  or  dishonesty.  If  toe  complainant  has  not 
this  remedy,  then  he  has  no  remedy  at  all,  as  the 
common  law  remedy  is  taken  away  by  sect.  4, 
under  which  an  action  cannot  be  maintained  for 
breach  of  any  agreement  (amongst  others)  be- 
tween members  of  a  trade  union  as  to  the  condi- 
tions on  which  any  members  shall  "  transact 
business";  and  sect.  9,  which  enables  the  trustees 
of  the  union  to  bring  or  defend  actions,  does  not 
give  the  right  to  bring  an  action  in  such  a  case 
as  this.  Sect.  9  does  not  refer  to  disputes 
between  one  member  and  another  member  of  the 
trade  union,  but  it  merely  refers  to  disputes 
between  members  and  persons  who  are  not 
members.  The  policy  of  the  Act  is  that  when 
there  is  a  dispute  between  members  of  trade 
unions,  then  if  anybody  wilfully  withholds  pro- 
perty, either  criminally  or  civilly,  the  complainant 
must  go  before  the  magistrate  under  sect.  12,  the 
object  being  to  provide  a  summary  remedy. 
Taking  the  words  of  sect.  12,  the  section  says  if 
any  person  "  by  false  representation  or  imposi- 
tion obtain  possession,"  &c.  That  part  of  the 
sentence  clearly  implies  fraud,  but  the  "  false 
representation  or  imposition"  does  not  run  on 
into  or  govern  the  next  part  of  the  sentence,  and 
does  not  govern  the  words  ".wilfully  withhold." 
One  set  of  facts  giving  jurisdiction  is  "  by  false 
representation  or  imposition"  obtaining  posses- 
sion of  any  moneys,  but  the  next  part  of  the 
sentence  is  a  fresh  sentence,  and  the  words  "  or, 
having  the  same  in  his  possession,  wilfully  with- 
hold," &c.,  apply  if  the  person  has  these  things 
in  his  possession,  whether  he  obtained  them  by 
false  representation  or  not.  Then  taking  the 
words  "  wilfully  withhold  or  fraudulently  mis- 
apply the  same,"  they  show  that  the  "  wilfully 
withholding  "  is  entirely  different  from  fraudulent 
withholding.  So  that  on  the  construction  of  the 
section  itself  it  is  clear  that  a  person  may  "  wilfully 
withhold  "  these  things  without  being  guilty  of  any 
misrepresentation,  fraud,  or  criminal  intent 
whatever,  and  the  following  words  "  or  wilfully 
apply  any  part  of  the  same,"  &c,  certainly  do 
not  point  to  a  criminal  matter.  The  magistrate 
dismissed  this  case  on  the  authority  of  Barrett  v. 
Markham  (ubi  sup.),  which  was  decided  on 
sect.  24  of  the  Friendly  Societies  Act  of  1855 
(18  &  19  Vict.  c.  63).  In  that  case  the  treasurer 
of    a   friendly    society    was    summoned    under 


sect.  24  for  "  withholding  or  misapplying " 
moneys  of  the  society,  and  the  court  held  that 
he  could  not  be  convicted  unless  it  were  shown 
that  he  had  been  guilty  of  some  fraud  or  mis- 
representation. There  are  two  distinctions 
between  that  caBe  and  the  present.  The  sections 
are  not  quite  the  same.  The  section  in  that 
case  had  the  words  "withhold  or  misapply  the 
same" — the  word  "wilfully"  which  is  in  the 
present  section  not  being  in  that  section;  but, 
although  there  are  slight  differences,  it  is 
conceded  that  the  sections  are  substantially  the 
same.  Secondly,  in  that  case  the  proceeding 
was  against  the  treasurer,  and  there  was  in  a 
preceding  section — sect.  22 — a  civil  remedy  given 
against  him,  followed  by  this  gium'-criminal 
remedy  in  sect.  24.  In  the  present  Act  there 
is  no  such  civil  remedy  given  in  express  terms, 
but  there  is  only  a  general  suing  clause  given  in 
sect.  9,  which  does  not  apply  as  between 
members,  and  sect.  4  really  applies  to  prevent 
the  courts  from  entertaining  any  dispute  of 
the  present  kind,  so  that  there  is  in  effect  no 
other  legal  remedy,  except  the  remedy  taken  in 
this  case  under  sect.  12.  That  case  is  therefore 
distinguishable  upon  the  grounds  that  there  are 
substantial  differences  between  the  two  Acts, 
and  that  sect.  4  of  the  Act  now  in  question 
prohibits  disputes  between  members  being  dealt 
with  in  a  civil  court.  The  decision  itself  is  not  a 
very  Bound  decision,  and  what  was  done  here 
comes  literally  within  the  words  "  wilfully  with- 
holding," and  those  words  ought  to  be  construed 
literally  : 

Reg.  v.  8toddart,  83  L.  T.  Rep.  538  ;  (1901)  1 K.  B. 
177. 

Herman  Cohen,  for  the  respondents,  was  not 
called  upon. 

Lord  Alverstone,  O.J. — In  my  opinion  the 
magistrate  came  to  a  perfectly  right  decision.  If 
the  case  of  Barrett  v.  Markham  (ubi  sup.)  is  to 
be  taken  to  be  an  authority  on  the  construction  of 
sect.  12  of  this  statdte,  it  is  distinctly  in  point. 
That  was  a  decision  of  Willes,  J.,  in  which 
Keating,  J.  concurred,  that  a  proceeding  under  a 
section,  sect.  24  of  the  Friendly  Societies  Act  of 
1855,  which  is  analogous  to  the  section  in 
question  in  this  case — namely,  sect.  12  of  the 
Trade  Union  Act  of  1871 — can  only  be  taken  in 
respect  of  a  jjuasi-criminal  case — that  is,  in  respect 
of  something  which  is  of  a  criminal  character. 
Looking  at  the  proviso  at  the  end  of  the  section, 
which,  as  counsel  for  the  appellant  has  admitted, 
was  the  same  proviso  as  at  the  end  of  sect.  24  of 
the  Friendly  Societies  Act  of  1855,  and,  looking 
at  the  nature  of  the  punishment  and  the  coupling 
of  the  words  immediately  preceding  referring  to 
"  false  representation  or  imposition,"  and  the 
words  immediately  following  "  fraudulently  mis- 
apply," I  should  have  thought  that  the  words  "  wil- 
fully withhold  "  imported  something  in  the  nature 
of  conduct  which  would  not  admit  of  an  answer 
in  a  civil  court.  If  that  authority  of  Barrett 
v.  Markham  (ubi  sup.)  bindB  us  in  this  case,  then 
we  are  clearly  not  entitled  to  deal  with  this  case 
upon  the  basis  that  a  mere  oivil  dispute  comes 
within  the  section.  The  principle  of  that  decision 
seems  to  me  to  rest  upon  two  grounds — first,  that 
there  was  in  sect.  22  of  the  Friendly  Society's 
Act  of  1855  an  alternative  civil  remedy;  and, 
secondly,  that  the  language  of  the  section  then 
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in  question,  sect.  24  of  the  Friendly  Societies  Act 
of  1855,  in  its  enactment  pointed  to  proceedings 
in  the  nature  of  criminal  proceedings,  and  in 
the  nature  of  misconduct — as  Willes,  J.  sajB :  "  a 
withholding  or  misapplying  under  circumstances 
importing  misconduct."  Now,  that  is  the  lan- 
guage of  one  of  the  greatest  lawyers  who  ever  sat 
on  the  bench.  Therefore  it  would  not  be  wise 
not  to  rely  on  that  which  is  his  own  test.  If 
counsel  for  the  appellant  could  have  successfully 
distinguished  these  two  Acts,  which  he  has 
attempted  to  do,  we  should  then  have  been  able 
to  say  that  that  decision  was  not  an  authority 
binding  upon  us  in  this  case.  He  admits  that 
the  language  of  these  two  sections  is  so  very 
much  alike  that  the  principle  based  upon  that 
language  in  the  two  cases  Beems  to  be  the  same ; 
but  he  suggests  that  there  is  no  alternative  civil 
remedy  given  by  the  Trade  Union  Act  1871,  or 
at  all  events,  that  there  is  not  the  alternative 
civil  remedy  given  by  the  Act  of  1871  such  as  was 
given  by  sect.  22  of  the  Friendly  Societies  Act  of 
1855.  In  my  opinion  sect.  9  of  the  Trade  Union 
Act  of  1871  certainly  gives  quite  as  full  a  civil 
remedy  as  the  particular  section— sect.  22 — in 
the  earlier  Act  of  1855 ;  and  when  it  is  said  that 
that  civil  remedy  given  by  sect.  9  is  taken  away 
by  sect.  4, 1  cannot  agree  with  that  contention. 
As  I  pointed  out  in  the  course  of  the  argument, 
we  must  read  sects.  4  and  9  together.  Sect.  4 
has  been  considered  in  the  Court  of  Appeal  more 
than  once  recently,  and    I   think  it  has  been 


generally  considered  to  be  a  section  applicable  as 
between  members  of  the  trade  union,  and  not  as 
between  what  I  may  call  one  trade  union  against 
another  or  one  branch  of  a  trade  union  against 
another.  Therefore,  it  seems  to  me  that  the  lan- 
guage of  sect.  4  certainly  does  not  point  to  a 
dispute  of  this  character.  Then,  further,  there  is 
the  point  which  was  indicated  to  us  during  the 
argument  by  counsel  for  the  respondents,  that 
sect.  9  contemplates  disputes  between  the  trustees 
of  a  trade  union  with  regard  to  property  and 
persons  who  have  got  possession  ot  property 
which  the  trade  union  claims.  Now  the  claim  in 
the  present  case  is  by  a  trustee  of  what  counsel 
for  the  appellant  has  called  the  general  society, 
against  four  persons  who  are  trustees  of  what  is 
called  the  branch  society.  In  my  judgment,  a 
claim  of  this  kind  is  directly  within  the  remedy 
contemplated  by  sect.  9.  Applying  these  prin- 
ciples, 1  think  that  this  case  fails,  and  in  my 
judgment  the  magistrate  was  right  in  thinking 
that  the  principle  of  the  decision  in  the  earlier  case 
of  Barrett  v.  Marhham  {libi  sup.)  applied.  There- 
fore this  appeal  must  be  dismissed. 

Ridley,  J. — I  agree. 

Darling,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Pattinson  and 
Brewer. 

Solicitors  for  the  respondents,  Andrews  and 
Andrew  8. 
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